CIVIL PROCEDURE OUTLINE Pleadings 
· Are not evidence, but rather written statements describing claims and defenses 
COMPLAINT 
· Must contain a short and plain statement of grounds for court’s jurisdiction 
· Must contain a short and plain statement of the claim showing that the pleader is entitled to relief 
· Must contain the demand for the relief sought 
· Rule 9(b) says that if you allege fraud or mistake, it must be done with particularity- meaning you need to go into detail about why it was fraud or mistake 
0 Other conditions of the mind (e.g. malice) can be alleged generally 
· In response, defendant can do nothing (default judgment), settle (voluntary dismissal), or litigate (file answer and go forward with trial process) 
RESPONSIVE PLEADINGS 
· Under Rule 12(a), defendant has 21 days from the date of service to answer the complaint 
0 If a 12(b) motion is filed, Rule 12(a)(4) extends the time to answer until that motion is resolved 
· Rule 8(b) says that the answer should admit or deny the factual allegations in the complaint 
0 Denial must fairly respond to the substance of the allegation and must be warranted on the evidence, or reasonably based on belief or lack of information 
· Every defense must be asserted in the responsive pleading 
0 The following defenses are asserted by MOTION before pleading: 

■
Lack of subject matter/personal jurisdiction 

■
Improper venue 

■
Insufficient process/insufficient service of process 

■
Failure to state a claim/join a party 
○
The first three listed defenses will be waived (given up) if not asserted at the first opportunity 
· Affirmative defenses 
0 Rule 8(c) states that the answer should assert the defendant’s affirmative defenses 

○
This preserves their ability to argue them at a later point 
○
Burden of proof is on the defendant to prove the elements of their affirmative defense 
· Can include counterclaims against plaintiff and crossclaims against co-defendants (if any) 
AMENDED PLEADINGS RULE 15(a) 
· A party may amend its pleading once as a matter of course within 21 days after serving it, or if it requires a responsive pleading- within 21 days of service of responsive pleading OR Rule 12 motion filing (whichever is earlier) 
· Additional amendments require opposing party’s written consent or permission from the court 
0 Court should freely allow when justice requires ○
Factors to consider: 

■
Bad faith 
■
Undue delay- preparation prejudice to opposing party, no good explanation for the delay 
■
Prejudice to opposing party- will make it unreasonably difficult for the opposing party to litigate 

■
Futility of the amendment 

●
Beeck v. Aquaslide 
· Relation back: treating the amended pleading as it were filed on the original date (e.g. 
before the Statute of Limitations expired) 

○
When does an amendment relate back? 

■
See the statute of limitations statute to see if allows relation back 
■
Amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out in the original pleading 
■
Amendment can change the party or the naming of the party against whom the claim is asserted if previous element is satisfied, and the party: 
· Received notice of the action such that it would not be prejudiced in defending on the merits AND 
· Knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party’s identity 
· Krupski v. Costa Crociere ○
Bonerb 
Rule 12(b)(6) Motion 
· Motion to dismiss for failure to state a claim 
0 Legal sufficiency- No legal theory makes the allegations unlawful 
■
Naruto​- failure to state a claim because plaintiff is a non-human and non-humans cannot sue 
○
Factual sufficiency- A legal theory does make certain acts unlawful, but the allegations do not suggest that such acts occurred 
· Looks only at the complaint as the relevant record 
· Viewed in light most favorable to the plaintiff, and if can’t win in most favorable circumstances, the motion will be granted 
· Before Twiqbal​
 
0 Complaint just needed to include a short and plain statement of the case to put defendant on notice of what case will be about 
○
Bell v. Novick Transfer​- complaint simply stated basically “your employee’s negligent driving on X date caused harm” 
○
Details can be fleshed out in discovery ●
After Twiqbal​
 
○
Complaint cannot contain legal conclusions that are not supported by factual allegations (cannot express a factual inference without stating the underlying facts on which the inference is based) 
○
Factual allegations in the complaint are not assumed to be true for the plaintiff if they are deemed “implausible” 
 Rule 11 
· Signature required on all court papers 
· The signature acts as a certification of good faith and diligence 
SANCTIONS 
· Does not extend the deadline for answering under Rule 12(a) or result in the dismissal of the lawsuit (SJ will take care of that) 
· Does not limit when a motion for sanctions can be filed, so its process can begin at any time 
○
Requires defendant to give copy to plaintiff before filing, and if plaintiff voluntarily dismisses case within 21 days of receiving, the motion can’t be filed at all 
○
Possible to file motion after case dismissed on SJ, as a way to recover expenses and fees for having to defend against a frivolous lawsuit--sanction would be against the lawyer if the party is represented 
· Purpose is to create incentive for the plaintiff to dismiss the case voluntarily, or if the suit is not dismissed, to obtain some compensation for the expenses and fees used in defending against a frivolous claim 
· Sanction imposed is limited to only what is required to DETER future occurrences 
· Improper purpose (e.g. harassment), failure to understand the law, failure to make truthful allegations, lack of reasonable inquiry, not good-faith attempt at law reform, denials of allegations are warranted based on the evidence or based on belief or lack of information 
Default Judgment 
· Made within a reasonable time 
· Rule 55(c), incorporating Rule 60(b) allows party to set aside a default judgment in some circumstances 

○
Lack of service 

○
Constitutionally inadequate notice 
Service of Process 
· Rule 4 outlines specific methods on how to serve different kinds of individuals/entities 
0 Defendant must be served within 90 days after filing lawsuit 
○
Court may extend the time if plaintiff shows good cause for failure to serve within the 90 days 
· Delivery of a copy of the summons and complaint, used to bring a party into a lawsuit ● Serving individuals 
0 Personal service- physically hand it to the person 
○
Substituted service- leave documents at the individual’s home with a person of suitable age and discretion 
· ○
Service on an agent- deliver copy to person authorized to accept on person’s behalf 
· Serving corporation, partnership, or association 
0 Serve upon an agent authorized to accept service of process 
○
Can also serve person authorized by statute (e.g. Secretary of State) but must also mail a copy to each defendant as well 
· Courts are generally pretty strict about proper service of process 
· Defendants have the right to be properly served, but can WAIVE this right 
0 If defendant waives, they are given more time to file answer to complaint 
○
If the defendant refuses to waive, they may be liable for covering the costs that the plaintiff has to expend on executing proper service ●
Constitutionally inadequate notice 
○
It is a violation of due process to enforce a judgment against a defendant who was not adequately informed of the proceedings against him 
○
Mullane​ requires an effort by the plaintiff, reasonable under the circumstances, to inform the defendant that the lawsuit exists 

■
Personal service is always adequate 

○
Dusenberry​- attempt to provide notice may fail and still be good enough 
○
Jones v. Flowers- ​when the plaintiff has actual knowledge that the chosen method of notification has failed, the constitution requires the plaintiff try something else 
Discovery 
· Gathering of information before trial begins 
0 Informal- use any means available to an average person 
○
Formal- get info from other parties in the litigation through mandatory initial disclosures, depositions, interrogatories, etc. 

■
Subpoena for info from non-parties to the litigation 
■
After mandatory initial disclosures, there is still a duty to supplement if receive additional info, you have to send to other side too 

○
Discovery materials are not filed with the court 
○
Sanctions exist for discovery misconduct, including fines, contempt of court, inability to use withheld evidence, dismissal, loss of claims/defenses, etc. 
· Rule 16(b)- court must issue a scheduling order limiting the amount of time given for parties to join other parties, amend pleadings, complete discovery, and file motions ●
If there are discovery disputes: 
0 Motion for Protective Order- “judge, please tell the other side that they are not entitled to the requested information” 
○
Motion to Compel Discovery- “judge, please order the other side to give me the information I am entitled to” ●
Scope of discovery 

○
Nonprivileged matter (subject to waiver) 
■
Privileged = confidential communication between client and lawyer in the course of their relationship and that communication was not disclosed to third parties (not working for the lawyer) ○
Relevant to any party’s claim or defense 
■
Evidence is relevant if it has any tendency to make a fact more or less probable than it would be without the evidence, and that fact is of consequence in determining the action ○
Proportional to the needs of the case 
■
considering the importance of the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit.  
■
Tucker ​case- requested ALL computers and digital storage devices possibly used by employee and all records relating to those computers 

○
Work product exception (subject to waiver) 
■
Party may not discover documents and tangible things that are prepared in anticipation of litigation or for trial prepared by the party or its representatives 
· May be discovered IF party shows it has substantial need the materials to prepare their case and cannot obtain their substantial equivalent by other means 

■
Relevant facts may be discovered, but not litigation strategy 
· E.g attorney-created documents 

■
Hickman v. Taylor 
■
Reasoning: lawyers should not be treated like witnesses, lawyers would be disincentivized to write things down or fully prepare before trial, it is against the “adversarial” nature of the court system if attorneys can peek at each other’s notes 
Claim Preclusion 
Someone is precluded from asserting a claim in a subsequent lawsuit- it is a defense 
· SAME CLAIM 
○
A claim will be considered the same if it could have and should have been brought together with an earlier one (could have been adjudicated in the same action). 

○
Different approaches to “should have been brought together” 
■
California follows the “primary rights” approach when deciding if two claims should have been brought together. 
· Primary right = seeks to vindicate the same harm or injury flowing from an event 
· Example: Boekin v. Phillip Morris​
 
○
The court held that the claims for loss of consortium (during a spouse’s life) and wrongful death (after spouse’s life ended) involved the same primary right--the right against harm to one’s marriage through physical injuries inflicted on a spouse 
○
Splitting it up into two separate compartments, one as the primary right to the health of a spouse and one for the right to life of a spouse not allowed. 
■
Illinois follows the “transaction” approach when deciding if claim preclusion applies 
· Looks at whether the second claim arose from the same transaction as the first 
■
Same evidence approach- evidence proving the elements in lawsuit #1 would also prove the elements in lawsuit #2 
· SAME PARTIES 

○
Same claimant raises “same claim” against same defending party 
○
Can be considered the same defending party if the parties are in privity with each other--standing in each other’s shoes ○
Sturgell v. Taylor 
■
Recognized categories for non-party preclusion ●
VALID, FINAL JUDGMENT ON THE MERITS 

○
Valid = court had proper jurisdiction, power to bind the parties to the dispute 

○
Final if all activity in the trial court is over 
○
“On the merits” if party had a full and fair opportunity to litigate all the way to a jury verdict and final judgment 
A counterclaim may be compulsory to avoid being precluded from bringing that claim later 
Issue Preclusion 
Someone is precluded from contesting particular issues in a subsequent lawsuit 
· Can be defensive or offensive 
· Party may be precluded from relitigating issue in subsequent lawsuit WHEN: 

○
Involved the same issue as first lawsuit 

○
First lawsuit ended in a final judgment 

○
The issue was actually litigated and decided on 
■
Look at trial record, evidence that was brought forth, written findings of facts in the decision, special verdict form explanations 
○
Precluded party had an adequate opportunity and incentive to litigate in the first lawsuit 
■
Precluded party must have been involved in first lawsuit or in privity with the party in the first lawsuit 

○
The decision on the issue was essential to the judgment in the first lawsuit 
Summary Judgment 
· No genuine dispute of facts and the movant is entitled to judgment as a matter of law 
· Under Rule 56- may be filed at any time before the cut-off date after the end of discovery 
· Can submit necessary additional information in the form of declarations, descriptions of previous lawsuits (relevant court documents attached as exhibits) 

○
Basically a preview of what would be put on and admissible in trial 
○
Disputed facts and permissible inferences are viewed most favorably to the non-moving party 
○
Undisputed facts are accepted as true ●
SJ is available for affirmative defenses 
○
Bias ​case: SJ possible when defendant shows that a defense argument is both undisputed and legally dispositive of a case 
Judgment As A Matter of Law (JMOL) 
· A reasonable jury would not have sufficient evidentiary basis to find for the non-moving party 
· Motion for JMOL can be submitted any time after a party has been fully heard on an issue in trial, but BEFORE the jury is sent out to deliberate 
0 A renewed JMOL motion can be filed within 28 days after jury verdict comes back, but only if a JMOL was filed originally before deliberation 
· Uses the trial record as the relevant record, including witnesses, exhibits, and admissions 
0 Disputed facts and permissible inferences drawn in favor of the non-moving party 

○
Undisputed facts are accepted as true 

○
Impeached witness credibility resolved in favor of non-moving party 
· Lane v. Hardee’s Food Systems ●
Chamberlain v. Pennsylvania RR 
Post-Trial Motions ●
New trial 

○
Filed within 28 days of verdict 

○
What could be argued in a motion for a new trial: 

■
Jury verdict is contrary to the great weight of the evidence 

■
Newly discovered evidence 
■
Legal errors by judge (e.g. incorrect jury instructions, bad evidentiary rulings) 
■ Attorney misconduct (improper argument, inadmissible evidence used) ■ Jury tampering/misconduct 
○
Judge views as a 13th juror that can prevent a unanimous verdict, and can weigh the evidence, although should be reluctant to go against the jury’s decisions on disputed facts 
○
Judge should grant motion if they have a firm and definite conviction that the verdict is against the great weight of the evidence ●
Relief from Judgment (Motion to Vacate/Reopen) 

○
Filed after 28 days has passed after verdict, and within a reasonable time 
○
Uses trial record and dispositive motion record, as well any additional evidence as needed 

○
May relieve a party from a final judgment because of: 

■
Mistake, surprise, or excusable neglect 
■
Newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial  

■
Fraud, misconduct, misrepresentation 
■
Judgment is void or based on an earlier judgment that has been overturned 
■
Any other reason that justifies relief ○
Karak v. Bursaw Oil Co. 
Appeals 
· Purpose: to correct legal errors that occurred in the trial court 
0 No new evidence, no new arguments for reversing trial court decision 
· Notice of appeal must be filed with the district clerk within 30 days after the judgment or order appealed from is entered 
· A decision becomes appealable once district court has reached all final decisions  ●
Standards of Appellate review 
0 Clear error- Court of Appeals defers to trial court unless the error is unmistakable 
○
Abuse of discretion- defers to trial court unless it abused its discretion by going beyond acceptable bounds 
○
De Novo- Appeals court gives no deference to trial court decisions ●
What may be appealed: 

○
Prejudice- errors must have affected party’s substantial rights 
○
Preservation- the argument must have been objected to or brought up at some point during trial court process, otherwise you cannot  

○
Presentation- must actually bring it to appellate court on appeal 
