Introduction

· Tort is a civil wrong

· Function of tort law is compensation (compare to criminal – public safety)

· Burden of proof is preponderance of the evidence (more likely than not) >50%

· To meet the prima facie case, P must allege facts showing fault in order to recover in tort for injuries
· Van Camp v. McAfoos. 3 year old defendant was riding his tricycle on a public sidewalk and he drove it into the P’s leg without warning. The P’s acchiles’ tendon was injured and required surgery. The P did not allege fault in the pleading, and argued it was enough she was harm. the court said it would not extend concept of strict liability to such a case and affirmed the trial court’s dismissal

· Rationale for requiring fault: narrows number of cases and liability + way of defining justice

· Two basic kinds of fault

· Intent: prohibits specific actions

· Negligence: not defined by specific actions. Broader standard

I. Battery
societal interest protected: bodily autonomy
“To meet the prima facie case for battery, P must prove..D intended to inflict..”


(1) intent to inflict harmful or offensive contac, (2) “ “ . Intent requires purpose or knowledge that the contact is substantially certain to occur 

· Garratt v. Dailey
· Remanded b/c court did not consider full definition of intent in child’s actions of pulling the chair before aunt sat. Had to consider knowledge AND purpose

A contact is offensive if it offends a reasonable sense of personal dignity

· Snyder v. Turk. During operation, doctor grabbed nurse by shoulder and pulled her face near the surgical opening. The doctor had intent the cause an offensive contact. Prof’s reasoning of offensiveness: gender difference, power imbalance, professional environment, body opening
· Cohen v. Smith. Patient asked that no male practitioner would see her naked. During C-section, male nurse touched and observed her naked body. Court said one’s right to refuse or accept medical care is not one to be interfered with lightly and found trial court should not have dismissed battery count. *We adhere to medical decisions*
· Courts have said smoke = particular matter = battery


The contact need not be physical touching (shooting gun for example). Contact can also be with an object, the question is whether it is sufficiently attached 

Volitional act requirement

· Contact has to be a product of the actor’s own will or volition


Damages

· At a minimum: nominal damages valued at $1. No need for physical harm

· Economic damages

· Pain and suffering and emotional distress

· Punitive damages are possible


Minors and torts, parental liability

· Most states apply the definition of each tort and treat as a question of fact whether the child could form the requisite intent. Other states have cut off points. For example rule of sevens for children UNDER 7

· Parents are not automatically liable for their child’s torts (comes from CL) EXCEPTIONS

· statute, like cal civ code for willful misconduct of a minor that results in injury or death, parents liable up to $25k
· parents themselves commit a tort: negligence for failing to supervise (courts are hesitant to this)


Liability of the mentally impaired

· insane or mentally ill D’s are treated like any other D’s. court considers whether they had requisite intent and don’t consider the reason why they had it


Single/dual intent

· single intent: actor need only intend the contact that turns out to be harmful

· dual intent: actor must intend contact and harm. MAJORITY RULE!
· White v. Muniz P, Patient with dementia struck the jaw of an employee at assisted living facility who tried changing the patient’s diaper. The court adopted the dual intent rule and said the patient must have appreciated the offensiveness of her conduct. No battery
· Wagner v. State. P was attacked from behind by a mentally disabled patient. The court adopted the single intent rule, making the D’s conduct battery


Doctrine of transferred intent/ extended consequences

· Intent directed at one person for a tort can be transferred and used to complete a tort against another person. OR Intent for one tort can be used to complete another. CANNOT TRANSFER INTENT FOR IIED
· Baska v. Scherzer. Mother steps in between fight between the two D’s at a party. D’s intended to injure each other not the D (it was battery and since SOL had passed it was dismissed)

· if the elements of a tort are present, D is liable even for unforeseen consequences
· does not apply to negligence!
II. Assault
Interest protected: mental tranquility


(1) Intent to cause apprehension of harmful or offensive contact, and (2) apprehension of harmful or offensive contact. 

Reasonable apprehension is required 

· no idiosyncratic reaction to words

· if D knows conduct will be taken as apprehension (even if not to reasonable person) ( assault

Must be apprehension of an imminent battery

· Restatement: conduct will not occur without significant delay (reading, can or cannot use it)
· Cullison v. Medley. Family of a 16 year old girl approached by the P confronted him in the middle of the night in his trailer. The girl’s father grabbed and shook his gun, and said he was going to “jump astraddle” if he didn’t leave his daughter alone. Later at a restaurant, the girl’s father stood with his holster 1 foot away from the P’s face and glared at him menacingly. Court said even if gun wasn’t removed from the holster, they intended to frighten the P. There was present intent to harm

· Dickens v. Puryear D and his friends lured P to rural area and beat him, told P to go home, pack his clothes and leave the state or he would be killed. Court said not an assault because killing would happen in the future

Mere words are not enough to sustain a cause of action for assault. Action is needed

Improper conditional demands are still assault (stop or I’ll shoot)

Words can negate an assault

Apparent ability to for harmful/offensive contact is enough. Actor doesn’t have to be able to actually inflict the harm.
Fear is not necessary for apprehension

Damages

· Mental apprehension is difficult to put a dollar figure on so jurors are given a lot of leeway


III. False Imprisonment

Interests protected: freedom of movement, mental consequences of being confined

1. intent (purpose or knowledge) to confine

2. actual confinement

3. knowledge of confinement

4. confinement against the P’s will
Confinement implies limited range of movement. It is not enough to exclude the P from a place (or block a path, for example). Ask whether there is a reasonable means to escape
Physical force is not necessary to confine someone

· McCann v. Wal-Mart Stores, Inc. As P’s were leaving the store, store employees put hands on shopping cart, blocking path to exit. Told P’s they had to go with them. They were brought past the registers to an area near the exit. When asked to go to the bathroom employees refused. While other employees were calling police, other employees were supervising. Issue: was there actual confinement? The court found actual physical restraint is not necessary for actual confinement, RP would believe they would be restrained if they tried to leave and ruled for the P’s

· Only D who confined has to release (passerby has no obligation)

Actual harm is not required, but it is required where P had no knowledge of confinement

Duress of goods may be confinement
IV. Intentional Torts Against Property

1. Trespass to Land

Interest protected: right to exclusive possession of property

(1) intent to enter property and (2) entry


Intentionally causing an object to enter land is also trespass

· If an object accidentally trespasses, owner must retrieve it to remedy the tort. If it’s left and a reasonable period of time passes( trespass 
· Object must be retrieved as quickly as possible and in the least damaging way
· Traditionally, light and sound are not trespass, but a nuisance. Trespass requires tangible entry


2. Conversion of Chattels

(1) intent to exercise substantial dominion over chattel (serious type of interference)
(3) substantial dominion
· Factors in determining interference vs meddling (trespass v conversion)

· Extent/duration of control

· D’s intent to assert a right to the property

· D’s good faith

· Harm done

· Expense or inconvenience caused


· Remedies

· Sue to retrieve property or damages (value of property)


· One can exercise dominion by controlling access (Ex. Car key)


· Traditionally, chattel = tangible item


· 3-person transfer: An owner of stolen chattel has a cause of action against the thief and a third-party who ultimately purchases the item. Exception: bona fide purchaser is not liable when the seller acquired by fraud (unless purchaser KNEW OF FRAUD).
· Owner can sue for recovery or value of item


3. Trespass to Chattels

(1) intent to intermeddle (2) intermeddling
(3) actual harm: damage to chattel OR dispossession

Remedies

· Recover for actual harm

· Can bring suit for both conversion/trespass but only recover for one

· Parasitic damage rule: if P suffers emotional distress as a result of conversion/trespass, will be able to recover
· Not available for assault and IIED b/c already covers mental state


V. Intentional Infliction of Emotional Distress

1. Direct IIED

(1) intent to cause or recklessness in causing severe emotional distress. 
(2) extreme or outrageous conduct

(3) severe emotional distress

· Element 2 is to make sure emotional distress is genuine. Courts put strain on this element to limit litigation 

· Indications of outrageous conduct

· Repeated over a period of time

· Abuse of power by a person with some authority over P

· Person known to be especially vulnerable (reading)

· Person can’t be held liable for exercising legal right like filing divorce

· Chanko v. American Broadcasting Companies, Inc.

· D’s broadcasted a patient’s last moments of life in a hospital without consent. Patients’ families brought suit against the broadcasters and hospital for IIED. The court said the conduct was not extreme or outrageous enough
· GTE Southwest, Inc. V. Bruce

· Employees brought suit for IIED against an employer who verbally abused them and physically charged at them. Because the conduct was repetitive and came from an authoritative figure, the court found there was IIED
Mere insulting comments are not extreme or outrageous. Exception is the common carrier rule – An insult by an entity engaged in common carrier activities may qualify as extreme or outrageous (transportation, utilities, inn keepers)
2. Indirect IIED

Three elements must be met, plus generally limited to immediate family members who are present at the time of the conduct
Minority rule: D’s must have knowledge of family member’s presence

Rationale: limit liability, effected more if present

Developing exceptions to where presence isn’t required

· Terrorism

· Molestation

· Immediate aftermath

· “sensory and contemporaneous awareness” (for example hearing over the phone rather than seeing)

· Roth v. Islamic Republic of Iran

· Family of girl killed in terrorist attack sued Iran which backed the attack. The court said an outrageous attack like terrorism does not require families to be present
VI. Defenses to Intentional Torts – Privileges

Burden of pleading and proving privilege is on D by POE standard


1. Self-defense

An individual may use reasonable force to defend themselves when harmed or faced with imminent harm. Reasonable force is as much as is needed to defend oneself – it is proportional and not excessive. They can’t be the initial aggressor. 

An individual may only defend with deadly force when the offender uses deadly force or force that will inflict serious bodily harm. if using deadly force, have to retreat if they can
An individual may not use force in response to insults

If an individual makes a mistake in defending himself

· Can still claim self-defense if response is reasonable to perceived threat

2. Defense of others

An individual may use reasonable force to defend another person
There is split authority regarding individuals who mistakenly defend others

· Some courts say can’t use privilege if mistake

· Other courts say the defense can be claimed if it was reasonable

3. Defense of Real Property

An individual may use reasonable force (proportional) to defend their property. They must first request the intruder depart if feasible, and use force if trespasser does not leave.
A trespasser has no right to resist. If they do so, land owner’s privilege can turn into privilege of self-defense
One may not use deadly force to protect property

· Katko v. Briney

· D owned unoccupied farm house that had been broken into several times. D boarded up the windows, posted no trespass signs, and set up a spring gun in the bedroom to hit an intruder’s leg. The court cited a restatement provision that said a landowner cannot use a mechanical device to do indirectly that which he could not do in person. A land owner cannot use deadly force, or force that inflicts great bodily injury on a trespasser.  


One may be privileged to put a trespasser in apprehension of harmful or offensive contact even though the contact itself would not be privileged (R.2d 75) In other words, you can threaten force you cannot actually use

· Brown v. Martinez

· Landowner saw boys outside his house stealing watermelons. He sees them run to one corner and shoots his rifle towards the other corner. There was a boy in the direction he shot in who got injured. The issue is what happens if intent used to complete a tort is privileged, but the completed tort is not privileged? The trial court dismissed but the appellate court reversed for determination of damages.
· Professor’s notes: there was no intent for battery so they transferred from assault

Common law: Can use reasonable force to repossess. Now, self-help is abolished

Recapturing Chattels

An individual has a privilege to use reasonable force to recapture a stolen chattel if they are in hot pursuit. If not right about the stolen chattel, privilege is lost
· If not in hot pursuit, owner may only recover without using force and otherwise must call police/ go to court

· Works for anyone, but comes up most times for merchants

· Similar to defense of property, the thief has no right to resist and the true owner’s privilege may turn into self-defense 

· If thief goes onto property, can trespass

Shopkeeper’s privilege: One who reasonably believes another has tortuously taken a chattel is privileged (without arresting them) to detain them for the time necessary for a reasonable investigation
· A merchant is still entitled to the privilege even if he is wrong about chattel

· Individual accused of taking chattel cannot resist, and if they do the merchant has the right to use self-defense

· It is sufficient if apprehensions starts in the immediate vicinity restatement (on premises) makes privilege almost useless. So it has to extend as long as it’s one continuous thing, if they ran away, privilege continues.

· Gortrarez v. Smitty’s Super Valu, Inc.
· Clerk suspected that Gortrarez had stolen something because he asked if he could pay for it in the front then left the store without going to the cashier. The clerk told the security guard that Gortrarez and his cousin, Hernandez, had ripped them off. The security guard then proceeded to search Hernandez, who had paid for his own item, without explaining what he was looking for. When Gortrarez attempted to help Hernandez, the security guard put him in a choke hold and he brought suit for various torts. The court said evidence shows investigation was probably not reasonable. They searched Hernandez rather than Gortrarez, didn’t ask about the item, and it was only 59 cents. (reverse and retrial)
5. Privilege of Discipline


Parents have a privilege of discipline and may use reasonable force and confine the child reasonably. Others that care for children have a privilege to discipline but it is narrower.
· A child that is abused can sue for battery

· This is a very broad privilege because courts are hesitant to intervene on amount of force allowable


6. Consent

D can rely on circumstances to determine whether there is consent
A D may rely on reasonable appearance to conclude apparent consent
Defense covers unforeseen consequences.
Entering Consent

· Expressly/impliedly

· Medical: In an emergency situation, consent is implied. The patient must be incapable of giving consent
Scope of Consent

· Geographic limits, temporal limits, conditional limits

· Kaplan v. Namelak Patient sued doctor for medical malpractice and battery, claiming doctor operated on the wrong disk in his back. Doctor was outside the scope of the consent
· Medical

· If something comes up in surgery that is unexpected but related to what was done in the surgery, consent will be deemed to cover it

· If outside scope: battery

· If doctor doesn’t fully explain risks (material to decision), no consent and negligence

Effectiveness of Consent

· Consent is not valid if a material fact is misrepresented or concealed. A fact is material if it is necessary in deciding to consent

· Doe v. Johnson P brought suit against D who transmitted HIV to her through sexual contact. D argued she consented to the sexual contact. However, the D left out material information (high risk of being infected because of promiscuous lifestyle). Thus, sex was battery. Those who know they have an std and don’t share commit a battery
· Incapacity

· Minors: generally assume minors can consent to a number of touchings appropriate to their age

· Adults that lack mental capacity: question is whether he/she has the capacity to appreciate the consequences and whether to go forward
· Inebriation: question of whether they understood the nature and character of consent
· Statute disallows consent to protect a class of persons (ex child tattoo/labor) 

· Court may not allow defense in power relationship where D has supervisory authority (example: prison guard and female inmate)

· Consent can be revoked at any time
· Not valid if procured by fraud. Fraud must go to essential matter, not collateral matter

Consenting to criminal act

· Most courts say consenting to a crime does not bar a tort suit, Restatement say it does bar
· Policies: either encourage D to violate law, or incentivize D to participate to sue for injury

7. Public and Private Necessity

Public Necessity: a privilege that protects citizens acting in the public interest. Landowners bear the burden of damage but public receives the benefit
· Surocco v. Geary. The court held the mayor of San Francisco had authority to destroy P’s house to stop a fire from spreading (homeowner’s couldn’t recover). Blowing up the house did not cause any damage the fire wouldn’t inflict anyway (there’s no causation with the house, but there may be with the goods which they might have had time to collect).

· Public necessity is still the law in CA

· Apparent necessity is sufficient
· General rule: complete privilege, minority rule: allows recovery


Private necessity: allows a person to use the property of another only to the extent needed to save his or her own property, but still have to pay for actual harm. D cannot create their own necessity

· Ploof v. Putnam

· P was sailing on a boat with his family when a storm approached. He docked his boat on the D’s dock, but the D’s servant released the boat and the family was injured. The court upheld the P’s private necessity privilege. *Private necessity will supersede the defense of property.

· Vincent v. Lake Erie Transportation Co.

· The D’s boat was docked at the P’s dock for discharging cargo. A storm developed, so the  D decided not to sail the boat. Rather, he continued tying lines between the boat and dock, and the dock was damaged by the boat. D’s were required to pay for the actual harm
· Prof’s notes: D would still have to pay for the boat if it sank. If third party tied the boat to the dock, P could technically sue them

· Rationale: unjust enrichment

Negligence

All elements must be present

1. D owed P a legal duty

2. D breached that duty

3. D’s negligence was an actual cause of damage

4. D’s negligence was a proximate cause of damage

5. D suffered actual damage

Breach of duty – ordinary care
D breaches duty by failing to exercise reasonable care. The RPP test determines reasonableness.
· Reasonable care, ordinary care a RPP would use under the circumstances. The standard is always reasonable care. The degree of care never changes. The amount of care that is reasonable may be proportional to the danger involved
· Stewart v. Motts. P helped D repair a fuel tank, poured gasoline into carburetor but there was an explosion. The Court refused to instruct there was a high degree of care because gas is dangerous. Standard of care is always reasonable care. Degree of care actor uses varies with danger involved 

· MAJORITY RULE: provide emergency instructions 
· Posas v. Horton: D rear ended the P because P stopped for pedestrian. Court did not allow emergency instruction because she created her own emergency by tail gating.

· Emergency limits ability to act reasonably because limited time to receive information and have to decide quickly

· Instruction is superfluous because emergency is a circumstance

· Ask whether D was acting like RPP before emergency

· RPP acquires physical characteristics of the D. Ordinary care = care a RPP with the same disability would have exercised under the same or similar circumstances. Note standard of care is not changing, degree is. 

· Shepherd P suffering from cataracts tripped on slab. RPP would walk more carefully

· RPP is given a minimum amount of knowledge of facts and a minimum amount of common sense.

· RPP acquires D’s superior qualities, such as memory and intelligence

· Hill earth scraper operator let sister onto machine and she died.

· Inebriated person owes the same care as a sober person.

· Individuals with mental disabilities are held to a standard of reasonable care in negligence claims
· Creasy v. Rusk. Nursing assistant tried putting patient with Alzheimer’s disease into bed. Patient kicked and injured her. The court said “ “ Policy: Allocates loss b/w innocent parties to one who caused the loss, incentive for disabled/ interest in their estate to prevent harm, prevents faking mental disability, administrative efficiency, liable for damage if going to live in the world. Despite general rule, duty of care was from caregiver to patient so D was not liable.
· Book notes: stupid people are treated the same way

· Children are generally not held to the same standard as adults. Ordinary care is the degree of care which a reasonably careful minor of same age, intelligence, maturity, training and experience, as D would use.

· Distinguished from the adult standard: there is no minimum knowledge because it is not fair to hold a child to a standard they cannot meet because they lack knowledge

· Personalize for children but not adults with mental deficiencies because children are less likely to cause harm

· EXCEPTIONS TO G.R. FOR CHILDREN

· Adult activities and inherently dangerous activities (usually motorized vehicles)

· Stevens v. Veenstra. Negligence suit brought against 14-year-old resulting from accident during drivers ed. Court said he must be held to an adult standard of conduct because he was engaged in an adult activity (trial court erred in using child standard and finding he was not negligent)
· Snow mobile is inherently dangerous but golf cart is not

· Some states do have cut-offs. Restatement: children under 5 are incapable of being negligent. Most states cut off around 5

· Rule of 7’s. Below 7: incapable, 7-14: presumed incapable, 14> presumed capable

· Cases treat old people as any adult, even though they literally might not meet standard
Supplanting the Jury
· Normally, the jury decides breach

· If there is not enough evidence such that jury could not find D was negligence, court will take the breach issue and say no negligence (rare)

· Rule of law

· Negligence per se


Rule of law

· Court specifies what reasonable conduct is in a generic fact situation

· Marshall v. Southern Railway. P driving at night and drives into railroad’s trestle and sues railroad. The court tells the jury how reasonable people would operate under the circumstances: they would drive in away to be able to stop within the range of lights. This replaced the jury’s deliberation of negligence

· Chaffin v. Brame. P moved to the right lane while driving at night to avoid bright headlights. P ran into an unlighted truck in the right lane. D claimed contributory negligence because could not stop within range of lights. Court overturned the rule of law and said true test is RPP
· There are almost no rules of law left. One that remains is glaucoma eye test

Negligence per se

· Majority rule: violating a statute is negligence

· Minority rule: violation of a statute is just some evidence of negligence

· CA: presumption of negligence, unless violation is excused. (conclusive on breach of duty i.e negligence)

· For a statute/regulation/ordinance to qualify for negligence per se and determine what conduct breaches the D’s duty, it must set forth a specific standard of conduct. The P must be a member of the class of persons the statute was designed to protect. The statute must have intended to prevent the type of harm the D’s act or omission caused. [and then do actual and proximate cause analysis!] 
· Martin v. Herzog D was driving at night, crossed over lane and hit a buggy without lights. Violation of the statute (not having lights) was negligence in itself. This changed the juries function. If jury concludes D violated the statute, the jury must find D breached
· O’guin v. Bingham County. Children got to an unobstructed land fill and were killed when a wall collapsed. Parents alleged the county was negligent per se. The statutes and regulations require controlling public access by using barriers to protect human health of unauthorized person. However, the court’s opinion omits the part of the statute that includes illegal dumping. Thus, courts have flexibility in determining the type of harm.
Rationale: RPP would not violate a statute, honors laws
· Minor’s violation of a statute is not negligence per se but may be introduced as evidence of negligence.


· Courts will generally not use licensing statutes for negligence per se

· Problem: statutes are not written for civil liability, difficult to determine legislative intent

· Can argue negligence per se and negligence in the alternative

· Negligence per se doesn’t ignore circumstance because considers violation

Exception to negligence per se: when breaching the statute was excused
· Excused violations (R.2d 288a)
· Violation is reasonable because of actor’s incapacity

· He neither knew nor should know of the occasion for compliance

· He is unable after reasonable diligence or case to comply

· He is confronted by an emergency not due to his own misconduct

· Compliance would involve a greater risk of harm to the actor or to others [this is the broadest]

· Getchell v. Lodge. D was driving in icy conditions when a moose came before her. She slammed her breaks and eventually landed in the opposite land where the P’s car hit her. In determining whether she was negligent per se for violating a traffic regulation forbidding crossing the center lane, the court said violation was excused. It was an emergency situation, she had little time to react. More importantly, she was unable after reasonable care to comply. (affirmed for D)
Breach of duty – weighing the factors
· Did D’s conduct create a foreseeable risk of harm? look at memos for step by step. How severe the danger, how likely….
· Party breaches their duty by failing to exercise reasonable care. Conduct is unreasonable when a RPP would foresee harm might result

· If a risk is not foreseeable, the actor is not negligent

· Rationale: RPP would not change conduct if risk is not foreseeable
· Pipher v. Parsell. P brought suit against a driver, alleging he was negligent for failing to expel a passenger that grabbed the wheel of the car twice. The Court said if not foreseeable, not negligent. The jury could have found driver was negligent because it was foreseeable passenger would grab the wheel again and he did nothing to prevent it a second time. (reversed so negligence could be submitted to jury)
· Compare risk (probability of harm) and gravity to the burden if you take precaution. Burden is the costs of precaution and utility of action.
· Indiana Consolidated Insurance Co. v. Mathew. Lawnmower caught on fire after carefully being turned on. The operator failed to roll it out of the garage. If he took lawnmower outside, there was a chance, even though it was small, he would get injured. Thus, though burning down the garage was foreseeable if the lawn mower stayed inside, his actions were reasonable and not negligent.
· Bernier v. Boston Edison Co. Car hit a light pole, which then fill and injured the P’s. The P’s alleged Boston Edison was negligent in their design. It was foreseeable because they had a knock down truck. An alternative design of a concrete pole could have cost $5.75. The jury could have found negligence. Court rejects the argument that strengthening the pole will injure more motorists. Pedestrians are more vulnerable. (affirms ruling against D)
· Employee injured within scope of work cannot bring tort case against employer because covered by workers’ compensation

· Police officer not negligent for high speed chase because of utility. Same for security guards and garbage collection
· The greater the harm, the less likelihood is necessary to find negligence.
· Structured weighing: risk-utility formula

· United States v. Carroll Towing Co. Alleged negligent act was leaving barge unintended. The Court said liability depends on whether the burden of adequate precautions is less than the probability of harm and severity of harm. With those factors, the court found leaving a barge unattended was a significant risk and there was negligence
· Alternatives: jury intuitively decides negligence without formula (but the jury compares risk and utility anyways)
· Alternative: juries judge solely by statutory prescriptions (but statutes not drafted with negligence in mind)

Damages – responsibility when more than one person is negligent

· Common law

· Contributory negligence: P completely barred from recovery
· Joint and several liability: P can collect full amount from either D
· Contribution: pro rata. If one D is judgment proof/insolvent, get from other D
· Comparative fault

· Contributory negligence: P can’t recover for her percentage of negligence
· Joint and several liability:  P can collect full amount from either D
· Contribution: proportional to fault
· Several liability: D is only liable for his percentage of fault. P has to sue each D
· NO NEED FOR CONTRIBUTION! P won’t get full amount if one D is insolvent
· Damages in general – no nominal damages

Sufficiency of evidence

Issue: is there sufficient evidence that a jury could find negligence

P must allege enough facts to support a NEGLIGENT ACT
· Rationale: cannot compare conduct to the conduct of a RPP. Cannot analyze risk and alternatives.

· Santiago v. First Student, Inc., P alleged that while on D’s school bus, it collided at an intersection after approaching a stop sign. She could not remember any other circumstances. This was not enough to prove negligence because no specific act

· Upchurch v. Rottenberry jury decides conflicting testimony and disputed evidence

In slip and fall cases, P must show D had actual or constructive knowledge of the spill, or operation fo the business made it foreseeable someone would slip and fall on a spilled substance.  A D has actual knowledge if they spill it themselves. A D is deemed to have constructive knowledge if substance had been there for a relatively long time.
· Thoma v. Cracker Barrel Old County Store, Inc. P was at cracker barrel, she fell in a hallway on the way from kitchen to restaurant. She noticed 1 feet by 2 feet area containing drops. She didn’t see anyone drop anything on the floor where she fell for the 30 minutes before the accident. The area was in clear view of the cashier. Because big spill and a lot of waitresses walk there, there was enough to show constructive notice (no SJ)
· Yellow banana versus black
Trial procedure

· D raising issues of sufficiency of proof

· D will move for nonsuit. This is when there is not enough evidence for P to win. Trial will stop right there

· D may also move for directed verdict. This is when no reasonable jury would find negligence from the evidence   

· Types of proof

· Direct evidence

· Circumstantial evidence: infer fact b from fact a

· Expert opinion: out of ordinary knowledge of lay person

Replacing the standard of conduct

· Procedural manuals are not admissible to show standard of care. May still be admissible as evidence

· Walmart Stores, Inc. v. Wright, P introduced evidence of store manual. Court said instructions that evidence showed degree of care were improper

· Deviation of actor’s conduct from its own standard may show foreseeability, feasibility of precautions, or P’s reliance on care

· Proof of common practice is treated as evidence of negligence, not the equivalence of negligence. Jury can or cannot use it

· The T.J Hooper, P alleged D’s were negligent in not putting barges in break water when a storm was coming. P alleged radios were customary for weather reports. Court said radios were not customary and custom evidence is admissible but not determinative on negligence

· Duncan v. Corbetta  P alleged negligence in constructing of stairwell, proof of general custom of using pressurized wood ( only evidence
· Mining case ( not allowed because putting a hole was not what RPP would do.

· Not every custom is indicative of what RPP would do 

· Complying with a statute: Admissible but not determinative on breacb
Res Ipsa Loquitur: mere fact of accident as evidence of negligence

Requirements

· Accidents must not normally occur without negligence

· Instrumentality must be under the exclusive control of the D
· Accident must not have been due to any voluntary action by the P
· Form of circumstantial evidence. Without concrete evidence of negligent act, get to the jury

· Byrne v. Boadle. P was walking on the road then lost all memory. A barrel had fallen on him from a warehouse. Court applied res ipsa loquitur. The mere fact that the accident occurred was evidence of negligence. “The fact of its falling is prima facie evidence of negligence, and the plaintiff who was injured by it is not bound to show that it could not fall without negligence, but if there are any facts inconsistent with negligence it is for the defendant to prove them”
· Effect of evidence

· Permissible inference: allows jury to infer there was negligence

· Presumption re burden of producing evidence: jury must presume negligence unless D produces some evidence
· CALIFORNIA RULE

· If D produces evidence, back to option 1, jury can infer
· Presumption re burden of proof: D must prove by the preponderance of evidence it was not negligence
· CA effect of contrary evidence: if D introduces evidence sufficient to show it was not negligent or negligence was not the cause of the accident, res ipsa presumption is dispelled (bubble bursts)
· Traditionally, P with proof of specific negligent act could not use res ipsa loquitur. Under modern rule, P can argue res ipsa in the alternative
· In determining whether accident is one that normally does not occur without negligence, courts draw on common sense and experience and don’t necessarily look at factual evidence. 

· Koch power line broke, fell, and started a fire in sunny and warm weather. Court concluded this normally doesn’t happen without negligence.

· Cosgrove stormy night, power line fell and fire occurred after buried gas line ignited sparks. Court held P cannot rely on RIL as to electric company but could for gas company. DIFFERENCE: STORMY

· Expert testimony can be used for element 1

· Inapplicable to slip-and-fall cases because ordinary accident
· If a P has an opportunity to investigate to prove a negligent act and fails to do it, they cannot rely on res ipsa loquitur
· Warren v. Jeffries  when children sat in the D’s car it began rolling backwards. One child got ran over after he attempted to jump out of the car. P alleged D was negligent in failing to set hand brake, engage transmission, or maintain brakes in good condition. Because P failed to have car examined after the accident, the court refuses to apply res ipsa loquitur.
· On examine, discuss traditional exclusive and voluntary act requirement, then discus relaxation
· Giles v. City of New Haven elevator operator felt the elevator shake and chain fall so she reversed the elevator’s direction and jumped to the nearest floor. D challenged the application of res ipsa loquitur because they weren’t in exclusive control and perhaps her changing direction caused the chain to fall. The court still allowed the application of res ipsa loquitur. They loosened the exclusive control requirement so it is not applied literally
· Collins patient admitted to health center for five days and came home with a broken leg and dehydration. Could have occurred in ambulance or health center. Court allowed use of res ipsa loquitur even though chances are one was not negligent. However, they had exclusive control at DIFFERENT times
· Hypo: accident caused by two D’s, headlight hit the P. court said no res ipsa loquitur because not an accident that doesn’t occur without negligence. 
· Res ipsa allows juries to infer actual cause
Actual Cause
D must be actual cause of P’s harm. 
But for test: There is actual cause if but for the D’s negligent act, P would not have suffered harm
· Hale v. Ostrow P planned to step off the sidewalk because bushes were overgrown. She tripped as she looked up to check for traffic. The court found the D’s bushes were the actual cause of P’s injury because but for the bushes, she would not have looked up and gotten injured.

· Salinetro v. Nystrom Dr. took an x-ray of the P’s lower back without asking whether she was pregnant. P later found out she was pregnant but fetus was dead at the time of abortion. The court found the doctor’s failure to ask if P was pregnant was not the actual cause of injury. Had he asked, she would have said she was not and injury would have still occurred.

· When it’s a close call between whether injury would or would not have happened, jury decides

· Res ipsa allows juries to infer actual cause


Causation and liability of two or more persons

· Indivisible injury
· JSL with comparative fault: P can go after either D for full amount and they later proportion according to fault

· Modern rule: SL for indivisible injury: Liability is divided between D’s by assigning fault, no one pays more than fault

· Sequential injury (D1 sets stage for D2)

· Both D’ are actual cause of single, indivisible injury

· Separate Injuries

· D is only liable for what they actually cause. NO CONTRIBUTION
· Would not end up applying common law because separate
· Comparative fault and JSL with contribution: every one pays what they caused
· Aggravation

· D1 is actual cause of original injury and aggravated injury

· Liability without “but for” causation for policy reasons

· concert of action 
· respondeat superior
When the but for test fails: alternatives

· Landers v. East Texas Salt Water Disposal Company

· P owned lake and alleged that both D’s contaminated his lake with salt water and killed his fish. Using the but for test in this situation, neither D would be liable. Duplicative injury, where either one of the D’s acts would cause the injury. Even though the spills came in at different sides of the lake and were divisible at some point, the court rules it an indivisible injury and holds the D’s jointly and severally liable.
· another example of court calling a technically divisible injury indivisible: bartender shoves and injured patron’s leg, police come and injure head. Court says indivisible
· Lasley v. Combined Transport, Inc.
· D’s truck, lost glass on the freeway so traffic backed up. Co-D rear-ended decedent. Both D’s were the actual cause. The court applies the substantial factor test rather than the but for test. Both were substantial factors in the death.
· Some courts only use substantial factor for duplicative causes (this is only time we need to deal with it!!), others exclusively
· Another example of court using substantial factor: twin fires

· If P’s burden to prove a divisible injury is difficult, may not be able to collect from either. Court may treat injury as indivisible
· Duplicative injuries: each D could have caused entire damage.

· Preemptive cause, if one came first, other couldn’t make it worse? Only first is liable
· Solution: substantial factor

What harm was caused?

· Only liable for the harm caused
· Alternative liability: identical acts, not sure who caused the injury so fails but for test: burden shifts to D to show they did not cause the injury
· Summers v. Tice. Two shooters fire at the exact same time and shoot at P’s eye (major injury) and lip. Under traditional but for test neither could be liable. The court solves the problem by shifting the burden of proof to D’s to prove they were not the actual cause of the injury.

· Courts will not apply alternative liability if it’s too much of a stretch. For example: 7 trucker scenario

· If harm was lost chance of recovery

· Traditional rule (CA) if probability of recovery was 50% or less, P cannot recover because does not meet preponderance of evidence
· Some jurisdictions allow recovery for the value of last chance

· Other courts allow full recovery if P shows negligence
· Mohr v. Grantham patient had 50-60% chance of recovery. The court allowed application of the lost chance doctrine. P’s made a prima facie case under the lost chance doctrine.
Proximate Cause: 
Risk rule: An actor’s liability is limited to those physical harms from the risk that made the actor’s conduct tortious. P must be within the class of persons D’s conduct put at risk. (Thompson, Palsgraf)
· Thompson v. Kaczinski alleged negligent act was leaving trampoline disassembled 38 feet from a road when storms are common in Iowa. The court applied the risk rule and found a jury could have found it was proximate cause, reversed SJ
· Abrams v. City of Chicago alleged negligent act was failing to send an ambulance for pregnant patient with contractions 10 minutes apart. Friend drove her, as she slowly creeped through red light, a drunk driver hit the car, baby died. Court said not the proximate cause
· Palsgraf v. Long Island Railroad Co. man carried package covered in newspaper while getting onto the train. Employees pulled and pushed to get him on the train, the package dropped, exploded, and hit the P 25 feet away. The Majority said she was not within the class of person’s D’s conduct put at risk. Dissent: negligence is negligence to the public at large
· Direct cause rule: D who starts a chain of events is liable for chain of events unless broken by intervening cause. more extensive liability but dying down? 

Rescue doctrine: rescuers are deemed foreseeable

· Instinctive rescue not needed

· Unbroken continuity (no undue delay between rescue and injury)

· Applies where D injures himself

· Rescuer’s contributory negligence is not a defense (comes from common law to encourage rescues)

Is harm outside the scope of risk because of the manner in which it occurs?
· Hughes v. Lord Advocate. Postal office employees left a manhole unattended surrounded by kerosene lamps. Two boys wandered upon the scene, a lamp fell in, vaporized kerosene came into contact with a flame. There was an explosion and one of the boys fell in the hole and suffered burns. Because resulting damage was the same as that from a foreseeable risk of fire, the court held there was proximate cause. It was a “variant of the foreseeable”
· “Hughes taught that if the same general harm occurs, it is not outside the scope of risk if it occurs in an unexpected manner”
· Doughty v. Turner Manufacturing Co. Ltd. Worker knocked a cover into a vat of boiling liquid. After two minutes it erupted because the cover caused a reaction. Employees were very badly burned. The court said it was not a variant of splashing and there was a new and unexpected factor.
· “Doughty taught that harm can be outside the scope of risk if the variant is too different and unexpected”
· Doughty narrowed the result in Hughes. The manner in which harm occurs does matter. If harm is too disconnected, negligent act is not the proximate cause.
· HOW FORESEEABLE THE HARM IS DEPENDS ON THE GENERALITY IN WHICH IT IS DESCRIBED
Is harm outside the scope of risk because its extent is unforeseeable?

Thin-skull rule: D takes the P as he finds him. For a foreseeable injury, D is liable even if extent is unforeseeable. This applies to economic aftermath as well – D takes P in his economic state

· Hammerstein: broken fire alarm, P breaks angle, turns into huge infection ( liable!
· Liable for mental deterioration after accident (weightlifter, accident, psychological deterioration b/c realized not invincible ( liable) 
New York “one house” rule: liable for house that burns down next to you but not houses after that

Is harm outside the scope of risk because of intervening acts or forces?

Intervening intentional act: If the intervening act was reasonably foreseeable by the original tortfeasor at the time of his negligent conduct, harm is not outside the scope of risk.

· Marcus v. Staubs. Misty, a minor, stole a neighbor’s car and drove intoxicated. Samantha was killed and Jessica badly killed. The girls’ mother brought suit against the adults who provided them alcohol and refused to pick them up after party ended. They argued Misty’s criminal act was an intervening cause. The Court said Misty’s behavior could have been superseding because it was foreseeable, it was up to a jury to decide!

· Collins v. Scenic Homes Intentional intervening act of arson did not cut off liability negligent construction. Court held it was foreseeable a fire, no matter how it started, would injure occupants. 

· Hines v. Garett railroad misses stop, leaves P near dangerous people. Court imposed liability on railroad

· Landlord failing to safeguard keys, rapist gets into apartment. Court said rapist’s act was intervening (could argue otherwise)

· Courts are more likely to say, as a matter of law, criminal acts cutoff liability – rather than negligent ones


Is suicide an intervening act? 

· Majority: suicide is extraordinary event as not to be reasonably foreseeable   
· Narrow exceptions: D’s negligence rendered (1) P unable to appreciate self-destructive nature of act; (2) unable to resist   

Intervening negligent act: If the negligent act was reasonably foreseeable by the original tortfeasor at the time of his negligent conduct, harm is not outside the scope of risk

· Derdiarian v. Felix Contracting Corp. Felix failed to barricade an excavation site, a driver that had not taken epilepsy medication negligently entered the site, knocking over a kettle and severely injuring the plaintiff. The court found the negligent act was foreseeable and there was proximate cause. “If the intervening act Is extraordinary under the circumstances, not foreseeable in the normal course of events, or independent or far removed from P’s conduct, it may well be a superseding act.”
· “The intervening act is/is not independent or far removed to be superseding”

· Ventricelli v. Kinney System Rent A Car, Inc. D1 was car lessor. Trunk was defective. P unsuccessfully attempted a repair. One Maldonado, D2 was parked behind P, car jumped ahead and ran into P. Notice difference between majority and dissent: majority is more specific about the circumstance under which accident happened. The dissent phrases it more broadly. Majority found no proximate cause

Accident aftermath: In the case of ACCIDENT AFTERMATHS, going to deem D’s act proximate cause of injury. (rather than figure out foreseeability). 
· Marshall v. Nugent. D was deemed proximate cause
· Accident aftermath is over when everything is placid and normal
Subsequent medical / medically related negligence: “…” is deemed foreseeable

Termination of risk

Actual Harm

P must prove specific, actual damage in order to recover

· Right v. Breen. P brings suit for auto accident (very minor, basically no damages to self or car). Jury awards $0 economic damages and $0 non-economic damages. The trial court set aside the verdict and held P is entitled to nominal damages of $1. The Court ultimately reversed and held P not entitled to nominal damages

· Economic damages: can be calculated specifically, non-economic damages: more arbitrary 

Defenses to Negligence

Burden is on the D by the preponderance of the evidence
1. Contributory negligence

· Traditional Common law: contributory negligence completely bars recovery
· Butterfield v. Forrester. P was riding his horse violently down the road, hit obstruction and got injured. The D had obstructed it because of renovations but another road was open. If P was not riding so fast and riding more carefully, he would have avoided the obstruction (did not exercise ordinary care). P was negligent ( judgment for D. On appeal, court refused to grant new trial.
· Pure comparative fault: plaintiff can recover no matter what their percentage of fault is. (damages will be diminished however -NY). CA IS PURE COMPARATIVE FAULT
· Modified comparative fault: P’s ability to recover depends on % of fault

· Can recover if percentage of fault is 49% or less

· Can recover if percentage of fault is 50% or less

· Wisconsin: P more negligent than D cannot recover
· Pohl v. County of Furnas. P missed a curve while driving and rolled down an embankment. Alleged negligent acts were failing to maintain traffic sign and placing it too close to a curve. D tries to increase P’s amount of fault because modified jurisdiction that bars P if negligence is equal to or greater than D’s. P argued not negligent because still would have been injured even if not speeding (no actual cause, no contributory negligence). Court affirmed trial court: P was 40% negligent and D was 60%

· P will never get the part of the damages attributable to them
· Statute will specify whether to compare P’s fault to individual D’s or group 
· Damages owed to P and D cannot be set-off against each other

· Generally, a jury is told what kind of system is in place

· On exam, for contributory negligence don’t do all five elements for the P. just do breach mentally
Apportionment
Contribution rules

· Traditional common law: pro rata, CF: deduct P’s fault, collect remaining from either D
· Some say JSL is inconsistent with comparative fault. CA supreme courts rationale for keeping JSL was so fault governs liability. But under JSL, D’s can technically pay more than share

· California: retained JSL for economic damages, but non-economic damages shall be several only  
· The majority of states have abolished joint and several liability
· R. 3rd factors for assigning responsibility: 
· (1) Nature of conduct, awareness indifference to risks and intent with respect to harm, (2) strength of causal relationship

· Suggests some sort of comparison is going to be appropriate for intent. It is strange because awareness or indifference has not been considered in analyzing intent.

Indemnity: a full reimbursement

· Ex: employer entitled to indemnity from employee for their negligence, or distributor is entitled to indemnity from manufacturer
· Comparative fault does not change indemnity, it only changes the amount, because amount depends on P’s and D’s negligence

Settlements and releases

· Full satisfaction rule: P can only get full satisfaction once

· Common law: Release of one tortfeasor is a release for all

· Solution: covenant not to sue, change common law rule by statute
· Effect of JSL on settlement: can settle with D1 and asks D2 for the rest

· No contribution from a party that has settled

When D’s negligence is failing to protect from the intentional act, should the intentional actor’s fault be compared with other actors?

· Bassett law enforcement officials negligently failed to protect the plaintiff from a wanted suspect, who crashed into the P during a car chase. The Court held the suspect’s conduct had to be compared to the law enforcement officials. The result aligned with the purpose of comparative fault. Also, there was a statute that instructed application of CF to actions that INCLUDE negligence

· Turner v. Jordan psychiatrist failed to protect a nurse at the same facility from a patient with a known history of violence. The court held the psychiatrist’s conduct should not be compared to the intentional conduct of the patient

· The outcome may turn on the statute

Effect of CF

1. CF does not affect situation where P is not negligence
2. P’s negligence will not reduce recovery if not actual cause of injury

3. P’s negligence will not reduce recovery if not proximate cause of injury

4. Mitigation: P must minimize damages by reasonable efforts and expenses. CL: No recovery for damages that could have been avoided. Modern way is to treat as comparative fault (R.3rd)

5. Courts are split on whether CF should reduce P’s recovery where the defendant’s negligent act is failing to protect the P from injury 

· Bexiga v. Havir Manufacturing Corp P negligently operated a power punch. The employer was negligent for not using safety guards to protect against the P’s very injury.  The Court does not reduce the P’s recovery because the D should have avoided it

6. Negligence in subsequent medical treatment ( P’s antecedent negligence should not be considered Mercer

7. Courts may not apply comparative fault with regard to a minor who has been sexually abused [can argue extending this to other negligent acts]
· Christensen v. Royal School District No. 160 Teacher was having sexual relationship with 13 year old. Parents brought suit against the teacher (battery), school district, and principal for negligence in hiring. Court refuses to apply for policy reasons. Maybe because parents expect school to supervise after being dropped off, and status relationship with teacher

8. Comparative fault and interference with P’s property rights or entitlements: most courts wouldn’t reduce recovery

· Case where railroad tracks went by and set fire to P’s property (contributory negligent in keeping so close to railroad). Most courts would not punish with CF and say railroad is negligent

9. Res ipsa loquitur. Problem b/c no negligent act to compare to, but give to jury and they do the best they can 
10. Rescue doctrine: split authority of whether CF should reduce recovery for CN

11. Doctrine of last clear chance: 
· if D is negligent, P is CN and helpless, and D has last clear chance to avoid injuring P, then CN is not applied. 

· CF: last clear chance is not applied and CF is. Most states have abolished

12. Comparison of intentional/ reckless acts and negligent acts

· CL: if D acted intentionally or recklessly, CN was no defense

· GR:  no comparison, but may depend on state statute

· Restatement takes no position

13. Unlawful acts doctrine – P’s illegal activity

· P engaged in illegal act is barred

· Some states say complete bar when serious crime, it may depend on what statute says

· Dugger two guys taking drugs, one died. Decedent’s mom sues on grounds that D didn’t call paramedics soon enough. Defense raised was unlawful acts doctrine. The court decided to compare anyways
2. Assumption of risk
· Can be express or implied

· Express assumption can be written or oral. 

Express waivers

· Mostly written but can be oral

· Cannot waive intentional misconduct only negligence [public policy]
· In deciding whether to uphold a waiver, courts will consider whether service is essential [public policy]
· Selluti v. Casapenn Enterprises, LLC court upheld waiver for gym

· Tunkl v. Regents of University of CA court refused to uphold waiver for hospital

· Courts, though they recognize waiver, will construe the language against the party that drafts it. They will scrutinize the language very carefully.

· Moore v. Hartley Motors Release: liability for all bodily injuries and property damage arising out of participation in the ATV Rider Course. The release does not discuss or mention negligence. P was thrown from her ATV when it struck a hidden rock. P sued the dealer, safety institute, and instructor for negligently failing to provide a safe training course and location. The course layout may be actionable if the course posed a risk beyond ordinary negligence related to the risks assumed by the release. No release for negligence unrelated to those inherent risks
· Courts will also consider scope of the waiver

Implied AOR

· Common law: AOR bars recovery when (1) P knew or understood risk, (2) choice to incur risk was free and voluntary
· Voluntary encountering a risk = deciding w/o being forced, analyzing pros and cons

· Can encounter risk reasonably or not. Under CL didn’t matter

· Simmons v. Porter employee was servicing pickup truck for employer when he got injured. The court abolished AOR as complete bar to recovery given statutory scheme of CF

· Primary implied AOR: P and D enter into relationship where P knows D will not protect them from certain risks (no duty)
· Test: is the risk inherent in the activity?

· Secondary implied AOR: D is obligated to protect P from certain risks

· Secondary reasonable implied AOR: if AOR is abolished P can make complete recovery

· Secondary unreasonable implied AOR: apply CF if AOR is abolished and treat like any other P

· CA has abolished AOR and treats as primary or secondary AOR (it’s not technically AOR it’s just certain fact patterns) 
· Rountree v. Boise Baseball LLC court abolishes implied AOR and treats as CN
· Gregory v. Cott home health agency assigned work to care for Alzheimer’s patient. As she was cleaning, patient attacked her. Nurse brought suit, D raised AOR. This was primary implied AOR so no liability for D. Risk was inherent in the activity since even though she was cleaning, she was supplied by home health agency. 
· Coomer v. Kansas City Royals Baseball Corp. P was injured by hot dog thrown by mascot. This was secondary AOR – risk of hot dog is not inherent risk of watching baseball game

· Sports related rules

· Beaned: when pitcher hits batter on purpose. It was an inherent risk even though it was against the rules. Otherwise it would alter the nature of the game. Test: avoid reckless disregard of safety

· athlete does not assume risk of co-participant's intentional or reckless conduct totally outside the range of the activity involved in the sport]

· in deciding inherent risk, judges can rely on personal knowledge or case law, other materials

Introduction to duty

· normal duty: act as RPP under circumstances

· how to address on an exam

· malpractice is different, because we’re changing the breach analysis.

· For the other five categories, ask if duty arises
Duty – carriers and host-drivers

· Heightened duty of care owed by common carriers. Common carriers are those who accept the public generally: buses, planes, in CA amusement parks
· Doser v. Interstate Power Co. court imposes higher duty
· Guest statutes: no responsibility for guests being transported without payment unless injury/ death caused by W/W misconduct. If there is payment ( reasonable care
· CA has found guest statutes unconstitutional

Duty – landowners/occupiers and lessors

Trespassers

· L’s duty to a trespasser is to avoid willful/wanton misconduct UNTIL trespasser is actually discovered [in a position of peril or going to be] or D has facts within knowledge so that he “has reason to know”. Then standard = reasonable care. Most jurisdictions will say the duty is within artificial conditions - landowner has done something on the property.  
· Gladon v. Greater Cleveland Regional Transit Authority D was chased onto tracks where he was beaten up (trespasser, not invitee). Train collided with his legs so he brought suit claiming negligence in failing to break on time. Operator’s duty to use ordinary care to avoid injuring did not arise until RTA knew or should have known P was on the tracks (when she saw shoes). This remains a question for the jury (MSJ for D was wrong)
· Exception: If there is a foot path the landowner is aware of, that will give rise to a duty whether or not the landowner knows that an actual trespasser is there at that point. Compare with previous cases: there is no discovery of actual presence and there is no notice that trespasser is there AT THAT POINT. Is the duty only when they’re on the foot path or anywhere else on the property?
Child trespassers: attractive nuisance doctrine
Land owner may be subject to liability for physical harm to children trespassing caused by an artificial condition. Requirements:
1. The place where the condition exists is one which the landowners knows or has reason to know children are likely to trespass

2. The condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children, and

3. The children, because of their youth, do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it
4. The utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared to the risk to children involved:
5.  The possessor fails to exercise reasonable care to eliminate the danger or otherwise protect the children

Only applies to grade school or younger, not teenagers

· Bennett v Stanley Boy went into neighbor’s yard and fell in the pool. He went onto the property to look at frogs in the pool. The pool was ungated and uncovered.  His mother drowned trying to save him. Parents sued neighbors for negligence. Court: Amount of care owed to child of tender years is greater than that owed to adult under same circumstances. Court adopts attractive nuisance doctrine
· CA: reasonable care for children
Licensees

· Landowner has duty to avoid willful/wanton conduct

· Those who are permitted to enter. Social guests = licensee
Invitees

· landowner owes reasonable care

· Business visitor – those on property for economic benefit

· Public invitation test: if the land is open to the public, or at least classes of the public and entrant falls into that class

*CA abolished categories. Duty does not vary and is always reasonable care
Open and obvious dangers

· No duty unless possessor should anticipate harm despite obviousness [R.2d]

· Rationale: If danger is open and obvious, it is open and obvious for a reasonable person, so the plaintiff can be expected to take care of themselves
· Other ways of dealing with open/obvious dangers after CF
· No duty

· Abolish the doctrine

· Kentucky River Medical Center v. McIntosh P was an EMT helping a patient out of an ambulance when she tripped over an unmarked curb. The court applies R.2d and said distraction was foreseeable [land owner had reason to suspect P would be distracted]. Hospital owed a duty to the EMT
Duty to persons off the land

· Rural areas: duty to protect persons off the property for artificial conditions

· Urban: duty to protect persons off the property for both artificial and natural conditions

· CA abolished categories: general duty of reasonable care to people off property


Firefighter rule

No duty owed to those risks that cause fire/police personnel to come onto property. Exception: if there is some undue risk that is over and above the normal situation they are responding to.
Landlord’s duty to tenants

· Ordinary care
· Pagelsdorf v. Safeco Ins. Co. P was helping a friend move furniture, fell over the railing of the balcony. P brought suit against the landlord. The court abolished the old common law rule of caveat lessee (non-liability) and held the landlord owes a duty of ordinary care in the maintenance of the premises.
· Exceptions to old common law rule:

· Contract to repair

· Owner’s knowledge and tenant could not be expected to discover it

· Public use of premises

· Common areas: landowner retains control

· Negligent repairs

Duty – professionals
Standard of care
· The standard of care is the custom
· A physician must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances. 

· Professional: doctor, lawyer, pilot, nurse, accountant, architect, engineer
· Walski v. Tiesenga Dr. performed a thyroidectomy without checking for nerves. In a negligence action, a doctor testified he would have first checked for nerves. P failed to introduce evidence of the standard of care 
· Originally, professionals’ conduct would be compared to custom in locality where professional was practicing. This was modified to same or similar locality. It was further modified so locality is just one circumstance in considering whether expert can testify
· Specialists are held to a national standard

· As long as doctor is following a school of medicine, the fact that there is a contrary school of medicine is not of matter

Good Samaritan statutes

· CA: no one who has taken a CPR course and renders emergency resuscitation in good faith at the scene of an emergency shall be liable for civil damages. This does not give immunity for gross negligence
· Hipa v. IHC Hospitals, Inc. court found statute applied in hospital. Effect of the statute on emergency rooms is no liability

Informed Consent

· Majority rule: Physician has duty to disclose all significant medical information the physician possesses or should posess, that is material to an intelligent decision by the patient. [rather than professional standard]
· Harnish v. Children’s Hospital Medical Center patient underwent cosmetic surgery, was not told risk that she would lose tongue function and did, she brought suit for negligence in failing to inform of risk. The court adopted the majority rule (and reversed judgment to D’s)

· Wooley v. Henderson court adopts the professional standard

· Causation in informed consent: objective and subjective 

· But for failure to give relevant information, both P OR a reasonable person would not have had surgery and been injured, 
· Exceptions

· Emergencies (cannot receive information in timeframe needed)

· Only need to give new information (if done procedure before)

· Therapeutic privilege: Burden of proof is on the doctor to patient will be harmed by getting the information. (medical or psychological)
· Informed consent claims are treated as negligence because insurance doesn’t cover intentional and courts are hesitant to find battery

· No duty to disclose statistical history/ doctor’s success rate (Wlosinski) or life expectancy (Arato)
· If a patient indicates she is going to decline the risk-free test or treatment, the doctor has the additional duty of advising of all material risks of which a RP would want to be informed
· Truman v. Thomas patient denied pap smear, doc did not explain risks of refusing, patient died of cervical cancer. Court held ^
· CN defense may be invoked in informed consent cases (Dr. can’t give appropriate info because patient gave incorrect info)

· CA: non-economic damages are limited to $250,000
Res ipsa loquitur in medical malpractice cases

· Ybarra v. Spangard doctrine is available
· States v. Lourdes Hospital expert testimony may be used to show whether accident is one that normally occurs without negligence
Duty – nonfeasance

G.R. there is no duty imposed on an individual to save another
· Estate of Cilley v. Lane woman didn’t call emergency services for ex-bf who had shot himself. Court does not agree to impose a new duty

· Some states due impose criminal/civil liability for failure to rescue

Misfeasance or nonfeasance? Courts can pick &choose how they want to evaluate
· B.R. v. West nurse practitioner prescribed patient with 6 different medications. He shot and killed his wife and the children brought suit. Court didn’t view this as non-feasance towards the children but misfeasance in the affirmative act of prescribing medication to the patient. Foreseeability factors weigh in favor of imposing a duty on healthcare providers to exercise care in prescribing

Exceptions to no duty to act rule

1. D causes harm, even non-negligently. If D doesn’t do anything, liable for the worsening of injury

2. D creates a risk of harm

3. D voluntarily assumes a duty

· Wakulich v. Mraz  At a party, D’s gave decedent a quart of alcohol and offered her a money reward if she could drink it without passing out or getting nauseous. The next morning, D’s moved decedent to their living room, put a pillow under her neck. They didn’t call for emergency services and prevented others in the house from doing so. The trial court shouldn’t have dismissed because P showed the D’s assumed a duty to care for decedent
· Police don’t owe a general duty to the public (case where cop didn’t’ help pregnant woman out of the burning car and she died – he had no duty)
Termination: can terminate a duty if victim is left in no worse position than when duty was undertaken
· R.3rd narrows and adds:  if the other reasonably appears to be in imminent peril at the time of termination of duty, have to exercise reasonable care with regard to the peril before terminating rescue

D has a duty of care if they are in a special relationship.

· Determinant: employer, innkeeper, business, school, common carrier, business or land owner who holds land open for public, land lord, custodian, new ones – parent child?

· Indeterminant/ ad-hoc

Anomaly:

· Podias v Mairs driver hit a motorcycle, him and the passengers left him in the middle of the road. He was later ran over and killed. Driver and passengers were sued for failing to call for help. The driver obviously had a duty. The court imposed a duty on the passengers. Instrumentality was operated for common purpose and mutual benefit of defendants. They acquiesced in the original risk, could have prevented harm, orchestrated scheme to avoid detection
Duty and contracts

Economic loss rule: to recover under tort law, there must be some physical damage
· Thorn guy promises other guy he’d buy boat insurance. He doesn’t and the boat sinks. Court said could not sue

Generally tort duty does not arise from a contract

Misfeasance in the performance of a contract (creates a risk) and liability for physical harm

· Affiliated FM Ins. Co. v. LTK Consulting Servs., Inc City of Seattle contracted with LTK to examine and repair the monorail. The monorail’s insurer brought suit against LTK to recover damages for losses of fire. They claimed LTK was negligent in failing to repair electrical ground system. LTK argued their contract was with the city and they did not owe a tort duty to SMS. The court held LTK owed a duty to SMS. Misfeasance because nonfeasance caused harm. also, public safety outweighs cons of imposing a duty of reasonable care on engineers.
· Note that FM had the chance to recover for lost profits because it ATTACHED to physical harm

Nonfeasance in the performance of a contract and liability for physical harm

· Langlois v. Town of Proctor building owner arranged with water company to have water turned off. They failed to turn off water, pipes froze and split, causing a flood. The Court adopted R.323 and held the trial court could have found the restatement elements were satisfied (still had to be remanded for failure to instruct on CN)

· R.2nd 323 One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of the other’s person or things, is subject to liability for physical harm resulting from failure to exercise reasonable care if (a) his failure to exercise such care increases the risk of such harm, or (b) the harm is suffered because of the other’s reliance upon the undertaking
Scope of the duty

Scope of duty is generally limited to the contract
· Diaz v. Phoenix Lubrication Service, Inc. Diaz and Jiffy Lube contracted for oil change – jiffy lube would also check tire pressure. P suffered serious injuries from car accident caused by worn tires. P claimed Jiffy was negligent by failing to check tires and notify they were worn. The court held jiffy lube did not owe a duty to the P.

Did a contracting party owe a duty to a third person?
Factors in determining whether contracting party owes a duty to third party: reasonably interconnected and anticipated relationships, particularity of assumed responsibility under the contract, displacement and substitution of a particular safety function designed to protect persons like P
· Palka v. Servicemaster Management Services Corp. P was a nurse employed by hospital. Hospital had contracted with D to manage maintenance operations. D did not exercise RC with respect to wall-mounted fans, one fell on the P. Did service master owe a duty to Palka even though she was not in privity? Yes (court applied factors)
· In another case, a tenant tripped in a basement during the blackout. Landlord had separate contract with electric company for basement. The court held they didn’t owe duty to P. Palka was a smaller environment so less potential liability. Also hospital outsourced for safety

Action as a promise or undertaking lead to duty?
· Florence v. Goldberg Mother saw school had crossing guard so stopped taking child to school. The crossing guard called ins ick and no substitute was sent. The child was struck by a car. The Court affirmed trial court’s decision allowing P to recover. Undertaking + reliance on undertaking = duty 
· Kircher v. City of Jamestown mini case: witnessed abduction, tried to stop. Got the license number. Police says “I’ll call it in” and doesn’t do it. P was beat up and raped. P sued and the court held she cannot recover. She had no special relationship. Promise was made to whoever reported it. There is also no reliance – the P could not communicate with the police

Duty to protect from harm imposed by third persons

Duty can arise out of a relationship that the D has with the P. Requires (1) knowledge of danger or (2) reason to foresee danger. Risk has to arise from the relationship?
· Iseberg v. Gross P alleged D’s were negligent for failing to warn a former business partner made threats against P’s life. The former business partner actually shot and injured the P. The Court held there was no duty -no special relationship because at the time they were no longer business partners.
· When the D’s relationship with the P is business: 4 approaches

· Imminent specific harm: have to be aware of exact danger (leads to very little liability)
· Prior similar incidents (on or near the premises)
· Totality of circumstances: nature, condition, and location of land, other circumstances bearing on foreseeability (don’t need a similar crime)
· Balancing test (CA uses): balancing foreseeability of harm against the burden of imposing a duty to protect against criminal acts of third persons. [this is different than Carroll towing because judge does balancing]
· Posecai v. Wal-Mart Stores, Inc. P was robbed in Sam’s club parking club. She sued Sam’s claiming it was negligent in failing to protect her from the criminal act. The court adopts the balancing rule and says the greater the foreseeability and gravity of harm, the greater duty will be imposed, like having a security guard. The court does not impose a duty. Not really foreseeable given only three robberies occurred and their nature, and that Sam’s club is only open during daylight
· Actual cause poses a problem. Some courts will say as long as negligent act increased the risk, jury can decide whether there was actual cause

· When the D is a school with custodial relationship

· Marquay v. Eno women sued school district and employees alleging they were aware or should have been aware of sexual abuse. Regarding negligence per se for reporting statute: the duty to which statute speaks [reporting] is considerably different from duty which cause of action is based [supervising]. Schools owe a duty to students because of special relationship (custodial). However, every employee does not owe a duty, duty falls upon employees who have supervisory responsibility.

· Young v. Salt Lake City School District mini case: elementary school student was riding his bike to a mandatory parent-teacher conference. He was hit by a car while crossing the obstructed crosswalk. The school did not have custody so there was no special relationship and no duty

· Colleges do not owe a duty to their students, to warn them to not do anything stupid. Exception: college as land lord, or if they voluntarily assume duty by inspecting frats

· Does landlord have a duty to protect tenant from criminal attack? No, unless
· Ward: 1) L created or is responsible for known defective condition that enhances the risk or attack [like failing to trim bushes or keep security in good shape] 2) L undertakes to provide security. There was no duty to P who was stabbed outside her apartment

· Kline court said landlord owed a duty to keep the level of security to the level that existed when lease was signed (outlier, Ward is norm)

Duty can arise out of the relationship that the D has with the third party. Requires knowledge or reason to foresee of danger
· Dudley v. Offender Aid & Restoration of Richmond: a violent felon escaped a halfway house and broke into a nearby house, where he beat, raped, and killed Davis. P brought suit against operator of halfway house. Operator had custodial relationship with the criminal, so he had a duty to Davis who was within area of danger.  Had reason to know + foreseeable

· Rosales Landlord leases apartment to tenant who sometimes fires a gun in the backyard. He does nothing about it. Tenant kills a 10 year old girl in her backyard by firing a gun. [ Landlord and criminal tenant had special relationship, the risk arose out of the special relationship because tenant was in the yard when he shot, there was knowledge and reason to foresee]

· When did the duty arise? When the landlord became aware of the risk posed by the tenant?

· Does there have to be control?

· Hard to show actual cause because even if tried to evict it takes at least 60 days

· Dangerous dogs: L has duty if L has knowledge and ability to control the dog
· Other categories of controlling dangerous people
· Dangerous entrustment: entrusting dangerous equipment, usually piece of machinery, to a recipient, knowing or having reason to know, they are not equipped to handle it correctly.

· Duty to control employees

· Duty to control children: 1) parent has to have knowledge of a specific, dangerous habit, and 2) present opportunity and ability to restrain the child at the moment

· Duty of healthcare providers to warn against dangerous patients

· Tarasoff v. Regents of University of California. Patient told psychologist he was going to kill Tatiana. Psychologist told police but nothing else. Police decided to let patient go, then he killed the girl. The girls’ parents brought suit for failing to warn. The psychologist’s special relationship with the third party criminal was enough to give rise to a duty. In determining whether a patient presents a serious danger of violence, the professional need exercise reasonable degree of care ordinarily possessed and exercised by members of the professional specialty under similar circumstances [professional standard]. Therapist then owes a duty to exercise reasonable care to protect the victim from that danger. Holding: P’s cause of action can be amended to state a cause of action for breach of a duty to exercise reasonable care to protect Tatiana
· There has to be a threat of harm against a readily identifiable person. Also, threats of suicide are not the same and no duty to warn

· Duty of alcohol providers: someone drinks too much and kills another

· Law suits in this scenario are generally recognized. Duty of tavern owner to third parties foreseeably at risk by drunk patron

· If drunk driver themselves bring suit, won’t be successful 

Negligent infliction of emotional distress 
Do negligence and then the tests below and ask if D owes P a duty
Emotional distress from direct risk of physical harm
· Approaches

· Impact rule- requires some sort of physical touching 

· Physical manifestation - P can recover if emotional distress results in a physical manifestation, even if there is no impact

· Pure emotional distress only. Zone of danger test: allows recovery for P’s who are placed in immediate risk of physical harm.

· CA HAS DONE AWAY WITH IMPACT & PHYSICAL MANIFESTATION

· Mitchell v. Rochester Railway Co. D drove a team of horses at P. She suffered a miscarriage as a result of her fright. She could not recover for fright alone because the court required physical injury. Physical consequence of fright was not sufficient
· Stacy P was sailing a small vessel in dense fog when he saw a larger vessel head toward him. At some point the vessel passed him and collided with another vessel, killing its captain, all of which P heard. The court used the zone of danger test. He could only recover for fear before the large ship past him
Emotional distress resulting from injury to another
· One approach is zone of danger test: For P to recover for distress from fear for others, P must be in immediate risk of physical harm. Fear for one’s own safety is a prerequisite.
· Catron v. Lewis P was driving a boat. Attached with ropes were his daughter and one of her friends. P thinks jet ski is going to hit him, ends up hitting friend’s daughter who dies. He brings suit for NIID. The court did not allow him to recover because he was not immediately threatened with physical injury as a result of the negligence (the ropes were 61 feed long, he wasn’t near the accident)
· Another approach is a test from the CA supreme court in Le Chusa:  P can recover if 1) closely related to victim, 2)present at the scene of injury producing event at the time it occurs and aware that it is causing injury 3) severe emotional distress.
· Dillon mother and daughter saw other daughter hit by car killing her. They sued for NIID, the court did not apply zone of danger test but applied a new test with factors: located near scene of accident, whether shock resulted from a direct emotional impact from sensory and contemporaneous observance of the accident, and whether P and victims were closely related

· CA supreme court clarified Dillon in Le Chusa

· Bystander NIID claims are derivative suits. Original negligent claim must be successful

· Loss of consortium, also a derivative COA: injury to spouse and the other spouse’s life is greatly diminished because of loss of support and services. Loss must be proven
Emotional distress independent of any physical risk 
· Classic case: negligent handling of corpses

Alternative ways of analyzing: direct victims and traditional negligence
· Burgess (CA) pregnant women underwent cesarean section. The child had been deprived of oxygen and suffered brain damage. The court held P is a direct victim. P who was in a preexisting relationship with the D is a direct victim and bystander rules are inapplicable.

· Heiner P was incorrectly diagnosed with aids and brought suit for NIID. The court held P had no claim. The diagnosis never put P or another person in real physical peril

· Camper court held NIID claims will be analyzed under the general negligence approach. [3 states have done this]

NIED for future physical harm (toxic exposure)

P can recover if they can prove it is more likely than not future injury will occur. If D’s conduct involves oppression, fraud, or malice, don’t have to prove on a more likely than not basis that anticipated physical injury will occur.
· Example: P finds out he has been drinking contaminated drinking water and is worried they will get cancer

Vicarious Liability

· Employer is vicariously liable for torts that occur within the employee’s scope of employment

· Goals of vicarious liability according to CA supreme court: prevention of future injuries, assurance of compensation to victims, equitable spreading of losses

· Big tendency to find employees are within scope of employment when they do weird things

· This depends on the employee committing a tort. If employee has not been negligent/ intentional tort, no liability for employer unless negligent themselves

Three overarching theories for scope of employment
1. control theory (employer could exercise complete control)

2. Doing master’s work no matter how irregularly or with what disregard of instructions - 
3. Losses “incident to carrying on an enterprise”

Modern: motive to serve employer not a prerequisite

· Riviello cook was spinning knife while talking to a customer. The knife hit the customer’s eye. The customer sued the bar owner. The court used the second test and held cook was within scope of employment
· Fruit life insurance salesman attended company’s sales convention. He was encouraged to mingle with other salesman. One night he went to a bar expecting others to be there, he got into an accident on the way back to the hotel. Court used third test, affirmed jury finding him within scope of employment
· Can be employed even if volunteer. The key is submission to control of an employer
· Captain of the ship doctrine – surgeon responsible for those in operating room

· Borrowed servant rule – old rule was first employer is vicariously liable. The modern rule asks who has more control

Going and coming rule: employee on his way to work or on his way home from work is out of the scope of employment. EXCEPTIONS: incidental benefit to employer, special hazards from the travel, the dual purpose doctrine

· Hinman v. Westinghouse Electric Co. Police officer was hit by a car driven by an employee on his way home from work. Police officer sued the employer. The court held the employee was within the scope of employment when he is on the way home from work. Employer compensated him for travel expenses. Employer got a benefit of larger labor market by giving incentive.

Frolic and detour concept: employee does not always stay within scope of employment once they get to work. Make arguments whether minor detour or frolic
· Edgewater Motels, Inc. v. Gatzke Walgreen’s manager stayed at motel to oversee new restaurant opening.  When he returned to his motel after going to a bar, he smoked a cigarette while filling out an expense report, causing a massive fire to the motel. The court held he was in the scope of employment. Employee does not abandon employment while temporarily acting for personal comfort, when such activities involve only slight deviations that are reasonable under the circumstances

Intentional torts do not usually give rise to vicarious liability. To give rise to vicarious liability, conduct has to either  be(1)  required or incidental to duties or (2) is reasonably foreseeable in light of employer’s business
· Montague v. AMN Healthcare, Inc. staffing company assigned a medical assistant to work at Kaiser. Employee poisoned another medical assistant, who brought suit against the staffing agency. The court held the employee’s conduct was not within the scope of the employment

· Some courts consider whether the act is a “well known hazard”

Generally, a hirer is not liable for torts of an independent contractor. Exceptions: landowner or principal retains control of manner and means of doing work, he engages in an incompetent contractor, or the activity contracted for is inherently dangerous / peculiar risk
· Makrividis v. Petullo D was renovating his gas station and hired independent contractors to lay asphalt. The independent contractor injured a women when hot asphalt spilled out of their truck during an accident. The injured woman brought suit against the owner of the job site and independent contractors. The court held the former was not vicariously liable for the independent contractor. The job site owner only showed contractors where to pour concrete and did not control details. It was not inherently dangerous because it was caused by driving

· Pusey v. Bator. Land owner contracted for security guards – did not specify whether or not they would have guns and only specified where they would patrol. The security guard shot a man. The court held there is inherent danger and peculiar risk in security guards protecting property, so the property owner was vicariously liable
· Powerpoint exceptions:  inherently dangerous activities, peculiar risk, statutory duties
· Other forms of vicarious responsibility

· Partnership
· Joint enterprise: agreement, common purpose, community of interest, equal right of control
· When someone is injured outside of joint enterprise
· Concert of action
· Entrustment of vehicle
· Family purpose doctrine
· Imputed contributory negligence “both ways rule”: If employer is P or D, employee’s negligence attributed to employer
Strict Liability

1. Duty: D is acting affirmatively. 

2. Activity must be subject to strict liability (6 factors)

3. Actual cause

4. Proximate cause

· Argument that it should be dropped b/c limits liability while strict liability is trying to expand

· Don’t forget to consider intervening causes
5. Damage

· Tort law initially based on strict liability, until Brown court required negligence. Pockets of strict liability that were left

· Trespassing animals: cattle, horse, sheep, barn animals, no pets

· Animals with dangerous tendencies 

· Wild animals

· Mischief rule from Rylands: land owner is strictly liable for bringing something onto the land that will do mischief when it escapes
· Natural vs. Non-natural test from Rylands: non-natural dangerous instrumentality that escapes from land

· Rylands pool of water in P’s land flooded into D’s land. Exchequer Chamber: thinks there should be strict liability. Gives an idea of when there should be strict liability.  Mischief rule: bring something on your land that escapes and then does mischief, will be held strictly liable. House of Lords agrees there should be strict liability, but based on non-natural use of land
· Nuisance

· Generally, no fault required
· There has to be substantial interference

· Coming to nuisance makes it harder to show nuisance

· Public nuisance requires public prosecutor

· Modern rule: strict liability for abnormally dangerous activities: (R.2d)

· R.2d factors (legal test)
· Existence of high degree of risk

· Likelihood that harm will be great

· Inability to eliminate the risk by reasonable care

· Activity not a matter of common usage

· Inappropriateness of activity to place

· Value to community outweighs dangerous attributes

· Compare with R.3d test: 1) activity must create a foreseeable and highly significant risk of physical harm even when RC is exercised by all actors, 2)activity is not one of common usage 

· Dyer v. Maine Drilling & Blasting Co  P sued D for damage to their home caused by blasting rocks court adopts the second restatement six factors and remands for determining whether activity was abnormally dangerous

· Strict liability by individual activity

· High energy activities: blasting, rocket testing

· Poisons like crop dusting

· Release of hazardous waste

· Lateral and subjacent support

· NOT fireworks since common

Defenses to strict liability

· Contributory negligence if statute allows it (was not a defense under common law)

· AOR ( was a complete defense under common law)

· For primary, ask whether P knew D would protect them from act subject to strict liability

Strict Liability
· History

· No liability (lack of privity) ( liability if inherently dangerous( negligence against manufacturers (hard to prove) ( lawsuits against manufacturers based on implied representations ( Greenman (manufacturer strictly liable for injuries)
· Split authority regarding application of strict liability for economic damages. Some courts say not applicable, others say there can be strict liability if product is damaged in a sudden and dangerous way

· Moorman MFG  P purchased steel grain storage tank. Ten years later, a crack developed. The crack was not discovered until it was being emptied. P sues for strict liability. The court holds there is no strict liability for economic damages (economic damages here was damage to the product itself)

Manufacturing defects
product departs from its intended design even though all possible care was exercised in preparation and marketing of the product

(1) product was in a defective condition, unreasonably dangerous for its intended use 

(2) such defect existed when the product left D’s control, and 

(3) the defect was the proximate cause of the injury sustained
(4) actual cause
· Lee  Waitress was injured when a Coca-Cola bottle exploded in her hand. The bottle hadn’t hit anything. It wasn’t placed anywhere hot or mishandled. P could establish from circumstantial evidence that the bottle was overpressurized. Court gives 3-part rule for showing manufacturing defect.  (Holding – trial court was wrong for not instructing strict liability, circumstantial evidence is sufficient)

· Stuff in food: foreign-natural doctrine, or consumer expectation test
· Mexicali Rose (chicken bone was natural, no strict liability)

· Jackson (court abandoned foreign-natural doctrine and adopted consumer’s reasonable expectation test)

· Consumer = average consumer, not specific

Design defects

(1) Duty: putting product out to the public

(2) Products meets test for strict products liability; consumer expectation, risk utility, etc.

(3) Actual cause

(4) Proximate cause

(5) damage

Consumer expectation test: Product may be found defective in design if the P demonstrates the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner

· Leichthamer: jeep crashed in a front-to-back roll over, roll ball fell and crushed P’s legs. The court applied the consumer expectation test

· If P had no general expectation, it doesn’t matter because measured by ordinary consumer

· Usually manufacturer is sued for enhancement of injuries that the product was designed to protect from

· Johnson jury can rely on its own expectations of safety. If product is in specialized use, manufacturer is liable if performance fell below expectations of those who do use it.
· In California, it must be a specific expectation based on everyday expectations.

Some courts adopt the risk utility test, where a product’s design is defective if the benefits of the challenged design do not outweigh the risk inherent in such design. Factors:

· Likelihood product will cause injury

· Gravity of danger posed

· Mechanical and economic feasibility of an improved design
· Knitz v. Minster Machine Co  D manufactured a press for pressing die halves. It was activated with a two-hand button tripping device. Toledo bought it and bought an optional food pedal tripping device. P tripped on the pedal, accidentally activating it. The press amputated two fingers There was another safety device intended to pull back operator’s hands but it was not attached (purchaser got rid of it). The court adopted the risk-utility test after pointing out problems with the consumer expectation test (bystander with no expectation, expectation gradually grows). SJ not proper, remands
· Restatements of products liability rejects the consumer expectations test

CA: P has to prove (1) the product failed to perform as safely as a ordinary consumer would expect when used in an intended or reasonable foreseeable manner, or (2) the product’s design was the proximate cause of the injury, burden shifts to D to prove the benefits of the challenged design outweigh the risk of danger [while it says proximate cause, what they mean is actual cause]
· Barker Barker was operating a loader. As he jumped off, the loader he was lifting up fell on him. the argument is the product is defective for not having a protective canopy or anything to steady it. The court applies the consumer expectation test and a version of the risk-utility test – see above.
· Kim  The alleged defect was the car didn’t’ have vehicle stability control. The stability control was optional in this vehicle but other vehicles had it. The question was whether industry standard is relevant. In applying risk-utility test for products liability, evidence of industry custom is not ALWAYS admissible. It’s admissible for the limited purpose of feasibility of alternatives, and risk-benefit test.  What is it relevant to in risk-utility test?
Some courts require a P to show a reasonable alternative design in addition to risk utility test. Factor of RAD: economic and technological feasibility

· Genie Industries, Inc. Decedent was on a lift working for a church,. Church employee needed to move the lift, told worker it’s ok if he stayed on it. The lift had a label warning of death or serious injury if lift is oved while someone is on it. The worker fell and died. The court said there was scintilla of evidence showing a RAD, but utility outweighed the risk. The court reversed judgment for P and entered for D. 
R.2d 402a No design defect for prescription drugs, but there can be information defects. Modern rule rejects this but it’s very hard to show

Information defects

Failure to warn of risk, or failure to inform of alternatives that would reduce risk

Elements?

· Actual cause

· Most courts use the heeding presumption rule: presume D would have heeded the warning.
· Another way is shifting burden to D (Liriano)
· If P says they would NOT have read the warning, no actual cause. If P says they knew of danger, no actual cause
· Proximate cause

Don’t have to warn about obvious defects
· Liriano P was injured on the job when his hand got caught in the meat grinder. It was sold with a safety guard but the employer removed it. P brought suit for failure to warn. The court held D’s may have to inform of alternatives that would reduce risk. D argued it was obvious. Don’t have to warn about obvious defects, but it’s unclear whether this was obvious ( go back to book
· There can still be a design defect if danger is obvious

Warnings must be 1) reasonably clear, and 2) of sufficient force and intensity to convey the nature and extent of the risks to a reasonable person
· Inadequate warnings: in factual content, expression or communication, or in form or mode of communication.

· Carruth family was killed in fire after installing smoke detectors in air pockets. Manual said not to do this but diagram showed otherwise. The warning was inadequate because of the inconsistency
· Warning may have to be in foreign language depending on target audience

· Generally audience is consumers, but includes those expected to operate machinery

Learned intermediary rule: drug manufacturer only has to warn doctor (learned intermediary) of defects b/c thought is doctor will warn patient
· Exception if learned intermediary is not in position to reduce risk: 

· mass inoculation

· sophisticated user

· supplier of bulk goods (ignore)

Products liability beyond manufacturers

· can sue anyone in the chain, including distributors

· Lessors of personal property: there can be 
· Sale of used goods

· There’s a split: some say there can be liability. If you reform the good, more chance of being liable

· Lesser of real property? 

· Not really. In CA there used to be strict liability to lessors for ten years. NOW THERE IS NONE

· Hybrid transactions

· Newmark is the leading case – beauty parlor
· Test: essence of the transaction

Defenses to products liability

· Contributory negligence: 
· most jurisdictions apply comparative fault (including CA) 
· minority doesn’t recognize CN but recognizes aor (Bowling - )
· FAILURE TO DISCOVER DEFECTS DOES NOT REDUCE RECOVER

· Does this include secondary AOR?
· Misuse

· Unforeseeable misuse precludes recovery, since product not defective
· Foreseeable misuse does not preclude recovery. A product can be defective for failing to take into account foreseeable misuse (crashworthiness). Most courts will apply comparative fault

· Some courts, misuse is not a defense to be raised but it goes to whether the product is defective at all
Damages for products liability: nominal, compensatory, punitive

