
Torts – 2019-2020 – Kim 
I. Tort - anything to be sued that is not criminal, breach of K, or property
II. Intentional Torts 
A. All intentional torts share 2 essential elements - (1) act by D; (2) done w/ intent)
1. Act - voluntary contraction of muscles, or an “external manifestation of the actor’s will.”; convulsions or other involuntary muscle spasms are not acts
2. Intent - person acts w/ purpose of producing consequence or acts knowing that the consequence is substantially certain to result
B. Assault 
1. Rst§21 - D acts w/ intent to cause a harmful or offensive contact w/ the person of the other or a third person, or an imminent apprehension of such a contact; and
a) Acted and intended to cause
b) Harmful or offensive contact or
(1) Attempted (but incomplete battery)
(2) Can be offensive w/o being harmful
c) Imminent of such contact
(1) Threatened battery
(2) Must be imminent; being asleep or unaware = no assault
(3) Words alone are insufficient
d) w/ the person of the other or a third person
2. Rst§21 cont. - ...the other is thereby put in such imminent apprehension 
a) Apprehension - awareness that either imminent harmful or offensive contact will occur unless victim takes effective evasive action
b) Apprehension suggests anticipation; limits liability to individuals who perceive imminent contact subjectively when it is not objectively reasonable
(1) D must have apparent (if not actual) ability to cause imminent harmful or offensive contact
(2) Apprehension can be created w/o actual attempt to cause contact (i.e. leading person to believe unloaded gun was in fact loaded); however, D must have apparent (if not actual) ability to cause imminent harmful/offensive contact
3. Picard v. Barry Pontiac-Buick - Assault established bc P had reasonable apprehension of imminent bodily harm when P approached her and was pointing finger
4. Conditional threat is not imminent enough for assault, though threatening words can nonetheless cause injury (IIED)
5. Two types of assault (harmful or offensive contact)
C. Battery 
1. Rst§18 - D acted and he intended to cause either a harmful or offensive contact or imminent apprehension of such contact with the person of the other or a third person and harmful contact w/ the person directly or indirectly results; does not require imminent apprehension unlike assault
a) Act - voluntary contraction of muscles, or an “external manifestation of the actor’s will.”; convulsions or other involuntary muscle spasms are not acts
b) Intent - person acts w/ purpose of producing the consequence or the person acts knowing that the consequence is substantially certain to result
(1) Garratt v. Daily - Children are liable for their batteries provided they have the capacity to entertain the level of intent req’d
c) Harmful or offensive contact - battery includes contact w/ the person of another that is harmful or offensive
(1) Harmful - contact that results in physical injury
(2) Offensive: offends a reasonable sense of personal dignity; 
(a) must be contact which would offend the ordinary person and not unduly...conduct which is unwarranted by social usages prevalent at the time and place at which is inflicted; doing so can open floodgate to unduly sensitive ppl
(i) Wishnatsky v. Huey (P entered office while D engaged in private convo; D angrily pushed door closed; P sued for battery) - P’s conduct did not rise to level of battery and would not “be offensive to a reasonable sense of personal dignity”
(a) P also didn’t do himself any favors by not knocking/announcing his presence and entered a private convo
(b) Person intruding upon private convo in P’s manner wouldn’t have been offended by D’s response
d) w/ person of the other or a third person
e) Harmful or offensive contact w/ the other directly or indirectly results
(1) Ex. of indirect contact (pulling chair out from person who is sitting down and person ends up falling and hurting themselves)
(2) If someone isn’t physically harmed, no damages on medical business, but could be damages based on one’s dignity
(3) Unpermitted and intentional contact w/ anything so connected w/ the body as to be customarily regarded as part of the other’s person and therefore as partaking of its inviolability is actionable as an offensive contact w/ his person; contact w/ an object attached or identified w/ person’s body (i.e. elderly person’s walker) sufficient to constitute batter
(a) Picard v. Barry Pontiac-Buick - poking camera on P’s person sufficient for offensive batter bc it invaded personal space; D failed to prove actions were accidental or involuntary
(4) Incidental or abrupt conduct not sufficient to be offensive
D. False imprisonment
1. Words or acts by D intended to confine P
2. Actual confinement; and
a) Confinement - unlawful restraint of an individual’s personal liberty or freedom of locomotion
(1) Indirect Confinement occurs when victim forced to choose b/w (1) remaining w/in a pre-fixed are or (2) suffer some other adversity which a reasonable person would consider equally as undesirable as remaining confined
b) Unlawful restraint may be affected by words alone, by acts, or both
c) Confinement must be against P’s will
(1) Complete confinement - P must be aware of confinement
(2) May be applicable if D holds valuable item coveted by P (i.e. sex trafficers holdings passports)
d) Duration of false imprisonment does not matter
e) Factors courts look at to determine whether confinement element has been met:
(1) Actual or apparent physical barriers
(2) Overpowering physical force or by submission to physical force
(3) Threats of physical force
(4) Other duress
(5) Asserted legal authorities
(6) Present threats
(7) NOT just moral pressure
(8) Without consent
(9) Involuntary 
3. Awareness by P that she is being confined (except in some cases of actual harm to children or the incompetent)
4. Essentially, P must show intent to confine and awareness
5. Lopez v. Winchell’s Donut House (P. interrogated by workers for being accused of embezzling and P sued for false imprisonment)- feeling “compelled” (moral pressure) to remain in room in order to protect reputation is insufficient evidence to establish false imprisonment
a) P voluntarily accompanied to baking room, stayed to protect reputation, was never threatened w/ loss of job, never in fear of her safety, and never prevented from leaving
E. Intentional Infliction of Emotional Distress (IIED)
1. Rst §46 - One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm
2. Elements
a) D engages in extreme and outrageous conduct
(1) Outrageous - intolerable, it offends against the generally accepted standards of decency and morality
(2) Req’t aimed at limiting frivolous suits and avoiding litigation in situations where only bad manners and mere hurt feelings are involved
(3) Presence of superior-subordinate relationship can be considered
(4) Knowledge of victim’s particular hypersensitivity and exploiting can make otherwise non-outrageous conduct 
b) And intentionally or recklessly causes
(1) intentional/reckless satisfied when wrongdoer had specific purpose of inflicting emotional distress or where he intended his specific conduct and knew or should have known that emotional distress would likely results
(2) Continuum of intent
(a) Intentional->substantial certainty->reckless->negligence
(3) Intentional - wrongdoer had a specific purpose
(a) Substantial certainty - D intended specific conduct and knew that emotional distress would likely result
(4) Reckless - D intended his specific conduct and should have known that emotional distress would likely results
(a) Wrongdoer acts in deliberate disregard of a high probability that emotional distress will follow
c) Severe emotional distress to P (SEVERE emotional distress)
(1) Manifestation of physical symptoms not generally req’d, BUT proof of emotional distress more than trifling, mere upset, or hurt feelings generally is req’d
(2) Emotional distress disrupts status quo of life
3. Womack v. Eldridge Supreme Court of Virginia (guy dragged into child molestation case) - conduct that offends against generally accepted standards of decency & morality
a) D willfully, recklessly, intentionally, and deceitfully obtained P’s photo for purpose of allowing her employers to use it as a defense in another case w/o considering effect it would have on P (nothing to suggest P was involved in case)
b) Reasonable person would’ve/should’ve recognized chances of mental distress caused by involving innocent person in child molestation cases
4. Concerns (Traynor) w/ adopting as civil remedy vs opening floodgates (i.e. fraudulent/unduly sensitive claims)
a) As response, Q is would a reasonable person be so offended that they should be able to seek remedy?
b) Givelber - Although cannot be defined, it can be spotted; actual conduct cannot be fraudulent
F. Defenses to Intentional Torts
1. Affirmative defenses
a) D typically has burden of proof
b) Successful defenses usually, but not always, defeat entirety of P’s claim
c) Defenses ordinarily triggered only if P has established prima facie case of tort liability
d) Expanding the circumstances under which a D may assert a defense necessarily cuts back on circumstances under which P may obtain recovery
2. Consent
a) Can be express or implied
(1) Express - an objective manifestation of an actor’s desire
(2) Implied - person acted in a manner which warrants a finding that s/he “consented” to a particular invasion of his/her interests
(a) When, under the circumstances, the conduct of the individual reasonably conveys consent
b) Scope of consent may be exceeded by conduct
c) Hart v. Geysel (decedent died from injuries sustained from prize fight) - consent waived right to recover any damages that may sustain from combat. Should not have right to recover from any damages he sustained as result of expressly consented to combat. No man shall profit by his own wrongdoing
d) Fraud or duress invalidates consent
3. Self-Defense
a) D is privileged to use as much force as reasonably appears to be necessary to protect (him/her)self against imminent physical harm
b) Courvoisier v. Raymond (D accidentally shot cop in crowd after chasing away home invaders w/ gun. D didn’t have glasses and mistook person approaching for invader; D subjectively felt threatened) 
(1) Self-defense req’s that D acted honestly in using force and that fears were reasonable under the circumstances and reasonableness s of the means made use of
(2) Use as much force as nec. to avoid bodily harm (objective & subjective)
c) Retaliation is not a basis for justification of self-defense (i.e. A hits B and retreats, B cannot hit A to retaliate); cessation of hostility, however, must be effectively conveyed
4. Defense/Protection  of Property 
a) There is no privilege to use force calculated to cause death or serious bodily injury to repel the threat to land or chattels unless there is also a threat to D’s personal safety as to justify a self-defense
b) Katko v. Briney - (P (intruders) broke into semi-abandoned home and shot in leg by spring shotgun trap) - spring guns prohibited except to prevent commission of felonies of violence & where human life is in danger. B&E is not felony of violence
(1) Human safety > personal property
(2) Barbed wire is acceptable - obvious deterrent
5. Privilege of Necessity
a) Rule - To Trigger P of N
(1) D must face a necessity
(2) Value of thing preserved must be greater than the harm caused
b) 2 Qs cts consider
(1) What conditions trigger a P of N?
(2) Should the privilege be “incomplete” or “absolute”
(a) Absolute necessity - D not liable for any necessary property damage, but may be liable for any unnecessary property damage (wrt chattel)
(i) D would enjoy absolute necessity if to preserve incalculable damage (life, etc.); must be objectively determined
(b) Incomplete aka Private aka Partial necessity defense - D not liable for punitive damage, only compensatory
c) Vincent v. Lake Erie Transportation (D’s steamship was moored to P’s dock;  storm developed while unloading and became more violent; kept tying lines to hold ship to dock, resulting in damage to dock at the sake of keeping boat intact
(1) Partial public necessity may require taking of private property, but compensation must be made
(2) D in charge of vessel deliberately held ship in a position ship preserved at the dock’s expense; D availed itself o P’s property for purpose of preserving its own, more valuable, property
III. Negligence - conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm; Negligence refers to both the cause of action and the conduct in question
A. Hammontree v. Jenner (epileptic driver, despite not having had a seizure in 14+ yrs and taking medication, had seizure while driving and crashed into shop, injuring P) - driver who experiences sudden physical illness rendering him unconscious; liability of driver resulting from injury stemming for illness that renders unconscious rests on negligence, not absolute liability
B. Fault Principal
1. Justifications?
a) Corrective justice/fairness
b) Economic efficiency
c) Historical perspective
d) Other explanations?
(1) Deterrence
(2) Autonomy
(3) Compensation
C. Vicarious Liability (permits injury victim to sue EE or principal; usually brought when D has deeper pockets) 
1. Doctrine of Respondeat Superior (w/in employment context) - ERs vicariously liable for torts committed by EE while acting w/in scope of their employment
a) Birkner Test - determines if act was w/in scope of employment
(1) EE’s conduct must be of the general kind the EE is hired to perform
(2) EE’s conduct must occur substantially w/in hours and ordinary spatial boundaries of the employment
(a) Spatial bounds not tied to geography;
(3) EE’s conduct must be at least in part motivated by purpose of serving ER’s interest
(4) Christensen v. Swenson (P filed suit after being hit by D in auto accident en route from nearby lunch place sued ER)
(a) Reasonable minds could differ whether EE was about ER’s business when involved in accident. Birkner test used to determine
(b) 15 min breaks can benefit both EE and ER. EE was almost encouraged to go to cafe
2. Apparent agency - authority which a principal knowingly tolerates or permit, or which the principal by its actions or words holds the agent out as possessing
a) Elements
(1) A representation by the purported principal
(2) A reliance on that representation by a 3rd party; and
(3) A change in position by 3rd party in reliance on the representation
b) Roessler v. Novak (hospital patient misdiagnosed scans by Dr and independent Ker of hospital via 3rd agency) - Principal may be held vicariously liable for agen’t actions if actions occur w/in scope of agency
D. Prima Facie Case (Duty, Standard of Care, Breach of Duty, Cause-in-Fact, Proximate Cause/Scope of Liability, Damages)
1. Duty
a) Misfeasance v. Nonfeasance
(1) misfeasance : actively causing harm to another
(a) Most cases of negligence, whereby D’s conduct results in another’s injury
(2) Nonfeasance: passively allowing harm to befall another
(a) Few cases of negligence
(b) Liability imposed only where an exception applies
b) General duty  - D owes a general duty to act w/ reasonable care to everyone in society not to create unreasonable risks of harm to others
(1) Means that generally if you haven’t created the risk of harm, then no affirmative duty to rescue another person in harm’s way
c) Exceptions to (general) no duty to rescue; When does D have an affirmative duty to rescue/protect/warn?
(1) Special relationship - affirmative duty to act only arises when a special relationship exists b/w parties
(a) Traditionally recognized special relationships (Harper v. Herman); P vulnerable & dependent on D who holds power over P’s welfare; economic advantage to D
(i) Common carriers, innkeepers, possessors of land who hold it open to the public, and persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities of self-protection
(ii) Friend of a friend invited by captain broke spinal cord after diving into shallow water; D did not owe duty to care to warn P about danger of shallow water before he jumped in
(iii) Not liable until special relationship determined OR existence of some kind of gratuitous relationship
(b) Farwell  “social companions/co-adventurers” special relationship
(i) Companions on social venture (common undertaking)  w/ implicit understanding that assistance will be rendered to the other when he is in peril if he can do so w/o endangering himself
(ii) Buddies went on the town, accosted 2 girls, were chased, and one was severely beaten; D drove around and ditched injured in car
(c) Tarasoff - therapist/patient special relationship
(i) Psychologist informed by patient intention to kill Tarasoff; confined for a bit but let go & nobody warned Tarasoff. She was later killed. 
(ii) D therapist owes a duty of care to all ppl who are foreseeably endangered by his conduct wrt all risks which make the conduct unreasonably dangers
(a) Duty of care may arise from either 
(i) A special relation b/w actor and 3rd person which imposes a duty upon the actor to control 3rd person’s conduct, OR
(ii) A special relation b/w actor and the other which gives to the other a right of protection
(b) When a therapist in fact determines or should’ve determined that a patient presents a serious danger of violence to a foreseeable victim (professional standard), the therapist has duty to use reasonable care (reasonable person standard) to protect intended victim against such danger
(c) Policy concerns re patient confidentiality & harm of 3rd party
(i) Likelihood of 3rd person injured and ensuring safety > policy concerns re Dr/patient confidentiality 

(d) Failure to warn n/a where risk is self-inflicted harm or property damage
(2) Creation of injury: D negligently (or innocently) injures another, then D has a duty to take reasonable care to prevent further harm
(3) Creation of risk: D innocently creates a risk, and then discovers it, then D has a duty to take reasonable to prevent the harm from occurring
(4) D voluntarily assumed assistance/commenced rescue, a form of undertaking
(a) If D attempts to aid him and takes charge and control of the situation, he is regarded as entering voluntarily into a relationship which is attended w/ responsibility and will then be liable for failure to use reasonable care for the protection of P’s interest (once D begins rescue, victim is foreclosed on other means of rescue)
(5) Statutes - implying a private right of action
(a) Roles of statute in tort law
(i) Does the statute expressly create a cause of action for damages?
(ii) Does statute implicitly create a private cause of action? (used to est. duty when no duty would’ve arisen otherwise)
(a) Uhr v. East Greenbush Central School District - P filed suit for undetected scoliosis despite NY law req’ing annual scoliosis tests
(b) Private Right of Action Test: used to determine whether PRoA may be implied if statute is silent on the issue
(i) Whether P is one of the class for whose particular benefit the statute was enacted
(ii) Whether recognition of a private right of action would (1) promote the (2) legislative purpose (i.e. would private action encourage compliance w/ statute); and
(iii) Whether creation of such a right would be consistent w/ legislative scheme (i.e. does statute have its own enforcement mechanism?; would a civil remedy be consistent w/ legislative scheme; does civil lawsuit interfere w/ enforcement scheme?)); degree of legislative scheme matters, weak scheme may be insufficient; how does the legislature 
(c) Uhr fails prong 3, bc statute already had its enforcement mechanism; prvt RoA (civil remedy) would be inconsistent w/ legislature which immunizes liability that may arise out of screening program
(iii) Does the statute acknowledge policy considerations that would lead a ct to create a CL duty? (maybe Tarasoff)
(iv) Where a CL duty already exists, statute can be used to establish standard of care (Martin v. Herzog) 
(6) Rowland Test - test of last resort to establish new exception to general duty; factors/considerations that are balanced 
(a) Foreseeability of harm to the P
(b) Degree of certainty that P suffered injury
(c) Closeness of connection b/w D’s conduct & injury suffered
(d) Moral blame attached to D’s conduct
(e) Policy of preventing future harm
(f) Extent of the burden to D and consequences to the community of imposing a duty
(g) availability , cost, and prevalence of insurance
(h) Randi W. v. Muroc JUSD  - VP hired off positive references from former ERs despite knowledge of sexual misconduct then P student sexually assaulted; uses Rowland Test to determine if ct should consider a new special relationship
(i) Writer of a LoR owes to 3rd persons duty not to misrepresent the facts in describing a former EE’s qualifications & characters, if making these misrepresentations would present a substantial, foreseeable risk of physical injury to 3rd persons; in absence of resulting physical injury or some special relationship b/w parties, writer of LoR has no duty of care extending to 3rd persons for misreps made re former EEs
d) Public policy dictating no duty or limited duty
(1) Rst 3rd §7 - Duty
(a) An actor ordinarily has a duty to exercise reasonable care when the actor’s conduct creates a risk of physical harm
(b) In exceptional cases, when an articulated countervailing principle or policy warrants denying or limiting liability in a particular class of cases, a ct may decide that D has no duty or that the ordinary duty of reasonable care req’s modification
(2) Duties of non-parties to contract
(a) Does privity matter? Depends on policy
(i) No privity req’d if injury was foreseeable (MacPherson)
(ii) Moch v. Rensselaer Water Co. - D fails to provide water pressure and warehouse burned down
(a) No duty bc failure to provide water pressure was “nonfeasance,” parties were not in privity, and enlarging zone of duty would unduly extend liability
(b) Crushing liability?
(i) Privity may be used to prevent crushing liability
(ii) Strauss v. Belle Realty - P fell in basement during blackout. Basement common area Ked b/w landlord and ConEd
(a) ConEd not liable to ppl w/o direct Kual relationship (floodgates concern)
(b) Ct has responsibility to limit legal consequences of wrongs to a controllable degree and protect against crushing exposure to liability
(iii) Policy fixes boundaries/parameters of duty; concerns here are bankruptcy that would deny Ps of utility (social essential good)
(c) Direct and demonstrate reliance by a known and identifiable group?
(i) Yes; Palka v. Servicemaster Mgmt - wall-fan fell on P nurse, injury was direct and demonstrable; duty exists if there’s a direct and demonstrable reliance by a known and identifiable group 
(3) Duties of alcohol providers
(a) Reynolds v. Hicks  - under-age nephew drank at Ds’ wedding and crashed into P; did not owe duty of care to P
(b) Social hosts - owe duty to minor, not for 3rd party
(i) Social host has liability for a minor’s injury as a result of alcohol intoxication; not extended to 3rd persons injured by intoxicated minor
(ii) Social hosts are less capable and more ill-equipped than commercial vendors in monitoring guest’s alcohol consumption
(iii) Social host liability would impact most adults on frequent basis
(c) Commercial providers - heightened duty bc they’re in the business of serving and selling alcohol
(4) Duties of chattel suppliers
(a) Negligent entrustment 
(i) D who supplies a chattel, has a duty to not let it fall into the hands of another, whom D knows or should know, may use it in a manner involving unreasonable risk of physical harm to himself/herself or 3rd persons
(a) Typical cases: lending your car to an intoxicated driver or lending gun to someone likely to misuse it
(b) Buty, duty IS NOT ltd to cases where D owned or controlled the instrumentality
(c) And, sometimes there is NO duty even where D did own or control the instrumentality
(ii) Vince v. Wilson - D gives dumbass nephew $ for car, inevitably crashed; aunt and dealer both liable for negl. entrustment
(a) Liability arises out of the combine negligence of both, the negligence of one in entrusting the automobile to an incompetent driver and of the other in its operation
(b) Evidence that entrustor knew/should’ve known why entrusting item to another was foolish/negligent
(iii) Co-signing for a loan is too attenuated to call for negl. Entrustment (Peterson v. Halsted)
(iv) Leaving keys in ignition - difference if keys are left & thief takes car
(a) Liability to 3rd parties injured by car thief depends on foreseeability of theft and likelihood of injury
(b) Liability not extended to thief themselves
e) Duties of landowners or occupiers
(1) Traditional CL approach (determine P’s entrance status, determine precise duty that attaches to an entrant w/ that status, then apply the specific duty owed to the status)
(a) Invitee (2 types) 
(i) Business visitor - enters land w/ permission (express or implied) for a purpose directly or indirectly connected w/ possessor’s business
(ii) Public invitee - enters land open to the public for a purpose for which the land is held open to the public
(iii) Duty owed is duty to exercise reasonable care to protect against both known dangers and those that would be revealed by reasonable inspection
(a) Degree of care expected of land possessor affected by what the land is used for and the relationship b/w the parties
(b) Licensee 
(i) Enters land w/ permission (express or implied), but NOT for a business purposes that serves owner/occupier (includes social guests)
(ii) Duty to protect against known, non-obvious dangers
(c) Trespasser
(i) Enters land w/o permission and whose presence is either unknown or objected to if known
(ii) No duty to protect against dangers; duty only to avoid willful misconduct or reckless disregard of safety
(a) Exception - Attractive Nuisance Doctrine
(i) Duty to trespassing children
(ii) When artificial condition causes physical harm
(iii) Possessor knows or has reason to know children will trespass
(iv) Possessor knows or should realized the condition creates an unreasonable risk of death or serious harm to children
(v) Children didn’t discover or realize the risk
(vi) Balance of utility & risk supports elimination condition
(vii) Possessor failed to exercise reasonable care
(d) Carter v. Kinney  - P fell from ice that formed overnight when walking to D-hosted bible study; P didn’t have duty as landowner bc P as social guest is a licensee; entrant becomes invitee when possessor invites w/ expectation of a material benefit from the visit or extends an invitation to the public generally
(2) Alternative to traditional approach: general duty of reasonable care to entrants on land based on Rowland-esque factors
(a) Balancing approach still considers entrant’s status whether Duty should exist to land owner
(b) Heins v. Webster County - P fell in hospital when visiting daughter and discussing playing Santa; A person in possession of land owes a duty to use reasonable care in the maintenance of their premises for the protection of lawful visitors, factors used to evaluate are:
(i) Foreseeability or possibility of harm
(a) P’s status doesn’t determine duty landowner owes him/her, BUT they remain relevant in determining foreseeability of harm under ordinary negligence principles
(ii) Purpose for which entrant entered premises
(iii) Time, manner, and circumstances under which the entrant entered the premises
(iv) Use of which the premises are put or are expected to be put
(v) reasonableness of the inspection, repair, or warning
(vi) Opportunity and ease of repair or correction or giving of the warning
(vii) Burden on the land occupier and/or community wrt inconvenience or cost in providing adequate protection
(c) Policy arguments for adopting: status shouldn’t be determinative; urban society, no longer feudal; creation of exceptions too complex and unpredictable producing confusion and conflict
(d) Policy arguments against adopting: predictability, stable standards for liability, landowners less able to guard against risks, established system of loss allocation
(3) Duty of landowners to prevent/protect against crime
(a) Depends on foreseeability. How to determine foreseeability? (4 approaches)
(i) Specific harm
(a) Landowner doesn’t owe duty to protect patrons from violent acts of 3rd parties unless he is aware of specific imminent harm about to befall them
(b) Problem: too restrictive
(ii) Prior, similar incidents
(a) Foreseeability established by evidence of previous crimes on/near premises; cts consider nature & extent of previous crime, recency, frequency, and similarity to crime in Q
(b) Problem: leads to arbitrary results
(iii) Totality of the circumstance
(a) Considers nature, condition, and location of land, as well as any other relevant factual circumstances bearing on foreseeability
(b) Also, number, nature, and location of prior similar incidents; lack of priors doesn’t preclude if landowner knew/should’ve known
(c) Problem: too broad a standard
(iv) Balancing
(a) Balances foreseeability of harm against the commensurate burden of imposing a duty to protect against criminal acts of 3rd persons
(b) Foreseeability of the crim risk on D’s property and gravity of risk determine the existence and extent of D’s duty
(b) Landlord/Tenant (Kline v. 1500 Mass Ave) - imposed a duty of care on landlord of large apt building toward tenant who had been assaulted in a common hallway
(i) Landlord is better equipped to guard against predictable risk of intruders and in best position to take necessary protective measures
(c) Business/Patron 
(i) Poescai v. Walmart - P robbed at Sam’s Club parking lot. Although in high crime area, none of the same kind had occurred before; D didn’t possess requisite foreseeability to impose duty 
(a) R - business owners, while not insurers of their patron’s safety, have a duty to implement reasonable measures to protect their patrons from foreseeable criminal harm (similar to B<PL to est. duty AND breach)
(ii) KFC v. Superior Ct - KFC EE didn’t comply w/ criminal threat; shop owner never owes a duty to a patron to comply w/ an armed robber’s demand for $ to avoid increasing risk of harm to patrons
f) Duty for non-physical injuries- there is a duty to protect against emotional harm when:
(1) ED follows from actual physical injury
(2) ED results from imminent threat of physical injury (zone of danger 1)
(a) Falzone v. Busch - P’s husband hit by driver and came so close to P as to put her in fear of her safety; zone of danger - when threat of physical harm is so proximate or immediate that ED will result; “near miss” results in ED and such ED would’ve followed if P had been injured
(i) R - where negligence causes fright from a reasonable fear of immediate personal injury, and fright results in substantial bodily injury or sickness, the injured person may recover if such bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright
(a) Logic: limiting recovery to cases in which there’s impact or contact is arbitrary. Whether fright has caused serious injury is a Q of proof
(b) Elements
(i) Negligent act
(ii) Causes fright from a reasonable fear of immediate personal injury
(iii) Fright results in substantial bodily injury or sickness
(iv) May recover if the bodily injury or sickness would be regarded as proper elements of dmg had they occurred as a consequence of direct physical injury
(ii) Re concerns for denying recovery
(a) Not natural prox. result of negligent act: 
(i) ct decided as matter of law an issue that’s properly determinable by medical evidence
(ii) In other contexts, fright has been recognized as prox. Cause of physical injury
(iii) Any impact is sufficient to allow recovery
(iv) IIED resulting in physical injury permits recovery
(b) Never allowed this kind of recovery before: 
(i) CL evolves, such thinking would’ve atrophied CL long ago
(c) Floodgates: 
(i) other states have done it w/ no indication of floodgates; trial cts and procedures suff. to safeguard against dangers of legal adequacy of facts
(b) Lawson - plane crashed near Ps who feared physical safety
(i) Proximity of Ps not close enough, immediacy not as imminent; 
(c) Metro-North Commuter v. Buckley - EE exposed to asbestos 1 hr/day for 3 yrs and had no disease symptoms sued for NIED: not recoverable unless and until symptoms of a disease manifest
(i) Zone of danger 1 test - allowed to Ps who sustain a physical impact as a results of D’s negligent conduct, or who are placed in immediate risk of physical harm by that conduct
(ii) Even though physical impact not req’d for NIED, immediate or imminent physical injury IS needed (or fear of imminent physical impact)
(iii) Physical injury must be imminent; floodgate concerns, D scope of liability, and dishonest claims
(d) HIV Case - Dr that negligently misdiagnoses AID less NIED more actual negligence
(i) Cts will require actual credible allegations that P could’ve constructed bc:
(a) financial/admin concerns (floodgates)
(b) Scope of liability concerns for D
(c) No risk of harm and not reasonable to have ED when there’s no actual risk
(3) P is a direct victim of conduct that creates an unreasonable risk of ED
(a) Gammon v Osteopathic Hospital of Maine - P negligently received bag intended to be deceased dad’s personal belongings but was actually severed leg; D is subject to liability for NIED when D should’ve reasonably foreseen that serious ED would result from his negligence
(i) Logic: (1) psychic well being is as much entitled to legal protection as physical well being; and (2) limiting recovery to cases of impact, objective manifestation, etc. would be arbitrary
(ii) Foreseeability may be ltd by:
(a) Threshold of injury - severe ED is a distress that: a reasonable person, normally constituted would be unable to adequately cope w/
(b) Uniqure relationship of parties: mortician and family members of deceased
(4) ED results from physical injury to another - bystander emotional harm (zone of danger)
(a) Portee v. Jaffee - P sues elevator mfr for NIED after witnessing son get stuck on elevator and die from being crushed; 
(i) P may recover for NIED if he/she proves (Dillon-Portee Test):
(a) Negligence that caused death or serious physical injury to a victim
(b) A marital or intimate family relationship w/ the victim
(c) Observation of the death or injury at the scene of the accident
(d) Resulting severe ED
(ii) Limitations 
(a) Liability should be commensurate w/ D’s culpability
(b) Ltd nature of the interest being protected
(i) Deep, intimate familial ties
(ii) Death of a loved one
(iii) Traumatic sense of loss that witness at the scene suffers
(b) Zone of danger rule 
(i) Allows one who is him/herself threatened w/ bodily harm in consequence of the D’s negligence to recover for ED resulting from viewing the death or serious physical injury of a member of his or her immediate family
(ii) Under this test, recovery is based on threatened physical harm to P AND witnessing physical harm to another
(c) Johnson v. Jamaica Hospital - P’s daughter abducted in hospital and P’s sued for ED brought by D’s negligence; Damaged P must be able to point finger of responsibility at D owing a specific duty to him; not a general duty owed to society
(i) While it’s foreseeable that parents of a child kidnapped from a hospital will suffer ED, they have no cause of action against the hospital bc the hospital owed no duty to them directly
2. Breach
a) D breaches that duty when, judged from the perspective of a reasonably prudent person (RPP) in the D’s position, the D fails to act w/ reasonable care in creating an unreasonable risk of harm to another
b) Rules vs standards
(1) Rules
(a) Pros - Certain & predictable; Advance notice; Easily administered; Limits judicial discretion
(b) Cons - Inflexible; Unrealistic; Too many variables; Too many exceptions
(2) Standards
(a) Pros - Case-by-case; Flexible; Develops over time; Reflects community norms
(b) Cons - Meaningless; No notice; Wide judicial discretion; Arbitrary enforcement
c) How to determine breach of reasonable care
(1) Balancing test
(a) Hand formula
(i) D is negligent when D fails to take precaution (B) and B<PL
(ii) D not negligent if B>PL
(iii) B - burden of taking precaution
(iv) P - probability of injury
(v) L - expected harm (loss)
(a) I.e. magnitude of harm or amount of dmgs 
(b) US v Carroll Towing - Tow barge negligently fastened and ended up sinking. B<PL  first introduced. Barge owner should’ve had bargee aboard and burden was nothing more than paying employee to remain on barge during normal working hours
(i) Straight-economic efficiency analysis vs. Posner (maximization of wealth) - presumes accident loss is always greater than burden of precaution)
(ii) Holmes (“corrective justice theory”) - negligence should adjudicate tortfeasors...bc if acted unreasonable it would be unfair to not compensate and make whole again
(c) Other factors
(i) Foreseeability of harm; magnitude of harm; social utility of D’s behavior; anything else that impacts cost-benefit analysis
(ii) There needs to be a relationship b/w precautions and injury; facts can’t always be translated into formula
(2) What is reasonable care?
(a) Brown v. Kendall (P hit in eye as D was using reasonable care to separate fighting dogs) - Extraordinary care is too high a standard (almost akin to strict liability); reasonable care standard is OK and BoP should be on P, not D
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(b) Adams v. Bullock (kid playing w/ wire electrocuted by rail wirings) - BoP on P to show D failed to take precaution and at IDing reasonable alternatives to negligence
(i) Cost-prohibitive reasons (insulating wires or placing them underground too expensive precautions) can sometimes be used to outweigh reasonable care
(ii) Type of accident had never happened before (foreseeability)
(3) Reasonably prudent person 
(a) Compare D’s conduct with what a reasonably prudent person (hypo person w/ ordinary intelligence, knowledge, and judgment) would do in the same or similar circumstances
(b) Reasonable care standard doesn’t absolve liability
(i) Flexible enough to apply to any circumstance
(ii) Impossible to foresee every situation
(c) Bethel v. NYC Transit Authority - duty of highest care should not be applied to common carriers, it should be reasonable person standard; technological advancements have put public conveyances as safe as private modes of travel
(d) Modified/Adjusted under three categories
(i) Mental/compromised cognitive ability and capacity irrelevant for RPP purposes
(a) RPP standard should not be adjusted for mental lapses/breaks
(ii) Visible physical disability (i.e. blindness) - courts disallow conditions to reduce RPP standard
(a) D should still be held for reasonable care even while driving unless completely unconscious
(b) Public familiarity w/ issues help
(c) Visible physical ability--then courts will adjust (i.e. blindness found not contributorily negligent)
(iii) Age (minors treated differently unless performing “adult activity” or acting tortiously?) - A child will be held to standard to reasonably prudent child
(iv) Line blurred b/w mental deficiencies and transitory physical ailments
(4) Custom and its role in establishing reasonable care
(a) Can be used as a sword or shield
(b) Deviation from a relevant safety custom can serve as evidence of negligence
(c) Compliance with a relevant safety custom can serve as evidence of due care
(d) Existence of a custom indicates that customary measures are feasible and gives Ds an opportunity to learn what measures are reasonable in a particular situation
(e) If whole industry fails at custom or industry custom is grossly negligence, universal disregard will not excuse the ommission of precautions that are imperative
(f) Andrews v. United Airlines - common carriers owe duty of utmost care & vigilance; jury is equipped to determine whether an airline has a duty to do more than warn passengers about possibility of failing luggage
(g) Trimarco v. Klein (P fell through glass door in tub and glass was outdated and dangerous) - custom/common practice/usage may be used as a test of negligence, but must satisfy jury wrt reasonableness and proximate cause of P’s injuries
(i) Jury can find if: 
(a) What custom is, whether D dviated from custom, and whether it was reasonable for D to violate a custom
(b) The custom itself was unreasonable
(c) D was negligent
(5) Statute/negligence per se and their role in establishing reasonable care
(a) Negligence per se - an actor is negligent if, w/o excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes, and if the accident victim is w/in the class of persons the statute is designed to protect
(i) Effect - limits the number of cases under which parties may utilize statutory violation to prove an actor’s negligence * limits the utility of “borrowing” the statutory duty
(ii) Excuses for negligence per se (actor’s violation of statute is excused and not negligent if:)
(a) The violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation
(b) The actor exercises reasonable care in attempting to comply w/ the statute
(c) The actor neither knows nor should know of the factual circumstances that render the statute applicable
(d) The actor’s violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or
(e) The actor’s compliance w/ the statute would involve a greater risk of physical harm to the actor or to others than noncompliance
(iii) Violation of statute (wrt establishing negligence) must relate to the injury (i.e. Gorris v. Scott - if statute is intended for health purposes, not for animal safety)
(iv) DeHaen v. Rockwood Supplier - statute can be interpreted broadly to broaden scope of liability
(v) Statute must not give cause to civil liability
(b) Negligence per se elements (“an actor is negligent if”)
(i) No excuse
(ii) The actor violates a statute
(iii) The statute was designed to protect against the type of accident the actor’s conduct causes; and
(iv) The accident victim is w/in the class of persons the statute is designed to protect
(c) Martin v. Herzog - P & husband were driving w/o lights on at night when struck by oncoming car while rounding curve; person is contributorily negligent by unexcused omission of statutory signals
(d) Tedla v. Ellman - statute req’d pedestrians to walk on side facing traffic. Heavy traffic motivated Ps to walk on opposite side in same direction as traffic and then were hit from behind; OK to disregard rule when strict observance to general rule would defeat its purpose (i.e. be more dangerous than on the side of the road w/ lighter traffic)
(6) Roles of judge and jury in influencing meaning of reasonable care
(a) Judges can enact enormous power before case goes to jury (can take away a Q of fact from jury)
(b) Determination must go to jury if judge decides reasonable minds can disagree; if not, judge decides
(c) Holmes - judge can determine
(d) Cardozo - all juries should determine
(e) Baltimore & Ohio Railroad v. Goodman (decedent hit by train; driver had been driving 10-12mph but slowed to 5-6 when approaching crossing); if standard of conduct is clear, it should be determined by the courts. Driver, if unsure abt train approaching, must stop and get out of vehicle to look; failure to do so is at his own risk
(f) Pokora v. Wabash Railway (P crossing RR w/ obscured vision. Didn’t hear anything as he approached; could not see train until it was too late to escape); When approaching RR crossing, person not req’d to stop and get out of care to determine if OK to cross, that’d be more dangerous. That would be an unreasonable standard. Standards of behavior must be a question for the jury

d) Proving Breach
(1) Direct evidence - evidence that comes from personal knowledge or observation (i.e. eyewitness or videotape); no need to draw any inferences, only issues are credibility and reliability
(2) Circumstantial evidence - indirect facts that are presented to persuade the fact-finder to infer other facts or conclusions
(3) Constructive notice
(a) Preponderance of the evidence shows that D failed to exercise reasonable care
(b) Negri v. Stop and Shop - P slipped and fell. Evidence showed D had constructive notice of dangerous condition (last time aisle inspected 50-120min before fall and nobody w/in past 20 min heard baby food jars break)
(i) Business practice/mode of operation rule - customer doesn’t need to establish actual/constructive notice when business practice of store provided a continuous & foreseeable risk of harm to customer
(c) Gordon v. American Museum of Natural History - D was not on constructive notice when P fell & injured on D’s entrance steps by waxy paper at hotdog stand; To constitute constructive notice, defect must be visible & apparent and must exist for suff. length of time prior to accident to allow D to discover & remedy
(4) Res Ipsa Loquitur (RIL) - special evidentiary rule w/in negligence law that infers breach based on circumstantial evidence
(a) Elements
(i) Accident must be of a kind that does not occur in the absence of someone’s negligence
(ii) Instrumentality alleged to have caused the P’s injury was w/in the exclusive control of the D; and
(iii) Accident was not due to any voluntary action or contribution on the part of the P
(b) Once applicable, what weight does RIL receive?
(i) Permissible Inference (majority) - jury is permitted to infer negligence from the circumstances of the accident, but need not
(ii) Rebuttable presumption (minority) - jury must presume negligence and D must rebut w/ sufficient evidence to not be held liable
(c) Byrne v. Boadle - barrel of flour fell onto P from 2nd floor of D’s house; barrel couldn’t roll out w/o some negligence. Accident alone is sometimes prima facie evidence of negl.; BoP is on D to show it could fall w/o negligence
(d) McDougald v. Perry - Spare tire falling from truck is type of accident that would not occur but for failure to exercise reasonable care by person in sole control of spare tire (D only one able to inspect tire was properly harnessed); all that’s req’d is evidence from which reasonable persons can say it is more likely negligence was associated w/ cause of event than not
(e) Leonard v. Wastsonville (note case) - D can use rebut P’s case to obtain judgment as matter of law (clamp left after surgery but D surgeon did not use it at all during)
(f) Ybarra v. Spanguard - P injured after receiving appendectomy procedure and sued all ppl involved in pre-during-post procedure as P was unconscious during time; RIL can apply to all Ds who had any control over P’s body or instrumentalities (narrow application in medical field; RIL still applicable even when there is no exclusive control of instrumentality). Every D bound to exercise ordinary care. Also, respondeat superior imposes liability upon surgeon as everyone becomes temp. Agents of the surgeon in charge; unreasonable for BoP to be on P to ID specific person who committed alleged negligent act
(5) Medical Malpractice and informed consent  - two distinct causes of action that may be brought together in one lawsuit
(a) Medical Malpractice
(i) 4 unique characteristics that distinguish medical negligence from ordinary negligence cases
(a) Higher standard of care
(b) Custom determines the standard
(i) Compliance w/ established custom can prove reasonable care and noncompliance can show negligence
(c) Experts establish custom
(i) Can be established by reputable minority (so long as they are experts)
(d) Experts may establish Res Ipsa
(ii) Sheeley v. Memorial Hospital - P had OBGYN expert that incorrectly barred from providing testimony; anyone board certified should be operating under same standard; standard of care wrt procedure had barely changed in 30 yrs; same/similar locality rule abandoned
(b) Informed Consent
(i) Distinct cause of action based on doctor’s failure to obtain the patient’s informed consent to treatment
(ii) Under this doctrine, doctor has a duty to disclose to patients the material risks and benefits associated w/ medical procedures
(a) Materiality is generally determined by an objective “reasonable person” standard
(iii) Meant to protect self-determination of patients and prevent over-parenting of doctors
(iv) Matthies v. Mastromonaco - 81 y/o woman prescribed bedrest after hip fracture no longer able to walk. Dr has duty to disclose to patient material risks & benefits even if P’s preferences are not in doctor’s best interest                                                                                                                                                                                                           
(v) Experts still helpful to set threshold and advise on what reasonable custom of alternatives is
3. Causation (actual cause AND proximate cause required) - D’s conduct must be both the actual cause, or cause in fact of the harm AND the proximate cause of the harm
a) Actual cause
(1) But for test: necessary causes
(a) Cause in fact: but for causation - P must show that but for D’s negligence, the harm s/he suffered wouldn’t have occurred
(i) Used in most cases to establish actual cause
(ii) Cases of multiple sufficient causes are the exception to this general rule
(iii) Problems in establishing cause-in-fact
(a) When concurrence of two events may simply be a coincidence
(b) D’s conduct is one of a number of alternative causes, each of which would’ve been sufficient to cause the harm, and you don’t know which one it was
(b) Stubbs v. Rochester- whether D’s conduct was factual cause of P’s injury
(i) P doesn’t have to dispel every possibility -> reasonably certain, more likely than not that there was factual cause
(c) Zuchowicz  - Danocrine caused fetal cancer; was it the pill or the OD of pill that caused illness? If case rests solely on ingesting Danocrine, suit is against manufacturers/distributors; if but for cause is overprescription, suit is against DR
(i) Admissibility of expert testimony - comports w/ a reasonable methodology
(a) Daubert Test (overruled) - cts permit expert testimony when helps trier of fact assess testimony
(i) Whether theory can be/has been tested according to the scientific method
(ii) Whether the theory/technique has been subjected to peer review & publication
(iii) In the case of a particular scientific technique, the known or potential rate of error
(iv) the whether the theory is generally accepted
(b) Respectable minority OK for hypothesis
(ii) But for causation - P has to show not just that Danocrine, but that the OD was the but for cause
(iii) Causal link --> shifting burden
(a) Determine whether negligent conduct was w/in orbit of injury
(b) But for link injury w/ negligent conduct
(c) Can’t assume injury occurring after an event means the precipitating event was the cause
(d) Twin Fires problem
(i) Two negligently set fires occur simultaneously, burning down P’s house
(a) “But for” test fails bc P’s house would’ve still burned down even in absence of one of the negligently set fires
(b) “Substantial factor” test satisfied bc each negligently set fire is a “substantial factor” causing P’s house to burn down
(ii) Two fires occur simultaneously, burning down P’s house. One is negligently set, the other is not
(a) “But for” test fails bc P’s house would’ve burned down even in the absence of D’s negligently set fire
(b) “Substantial factor” test satisfied bc D’s negligently set fire is a “substantial factor” causing P’s injury
(2) Substantial factor test: sufficient cause
(a) Applies with cases of multiple sufficient causes; used when multiple causes would preclude liability under “but for” analysis
(i) Req’s that D materially contributed to P’s Injury
(b) Rst 2nd
(i) Rst §431 Legal cause - An actor’s negligent conduct is a legal cause of harm to another if:
(a) His conduct is a substantial factor in bringing about the harm, and
(b) There is no rule of law relieving the actor from liability because of the manner in which his negligence has resulted in harm
(ii) Rst §432 Negl. Conduct as Necessary Antecedent of Harm
(a) Except as stated in subsection (2), the actor’s negligent conduct is not a substantial factor in bringing about harm to another if the harm would’ve been sustained even if the actor had not been negligent (but for causation, necessary cause)
(b) If two forces are actively operating, one bc of the actor’s negligence, the other not bc of any misconduct on his part, and each of itself is sufficient to bring about harm to another, the actor’s negl. may be found to be a substantial factor in bringing it about (substantial factor causation, sufficient cause)
(c) Rst 3rd §26-27
(i) Under the but-for test, conduct is a factual cause of harm when the harm would not have occurred absent the conduct
(ii) If multiple acts occur, each of which alone would have been a factual cause under §26, each act is regarded as a factual cause of the harm
(3) Multiple Defendants: any case establishing necessary causes for multiple Ds, but for can’t apply; When multiple Ds “caused” P’s injury, they may be jointly and/or severally liable
(a) When multiple Ds jointly and/or severally liable
(i) Concurrent tortfeasors
(ii) Inability to apportion
(iii) Acting in concert
(iv) Other vicariously liable Ds
(v) Alternative liability 
(a) Summers v. Tice - 2 Ds each shoot negligently in P’s direction. P hit but can’t show which gun fire the shot that hit him; both  are jointly liable
(i) BoP (re causation) shifted to D since both were negligent in breaching duty & acting in concert; holding otherwise would exonerate both from liability although each was negligent, resulting in injury
(ii) Injured party placed in unfair position of pointing to which D caused harm; if one escapes, the other can too, leaving P remediless
(b) Alternative liability - when 2+ Ds are negligent, but it is uncertain which one caused the injury, each D is J&S liable for the entire harm unless D can show his act did not cause the harm
(vi) Market share liability 
(a) Hymowitz v. Eli Lilly - children of mothers who ingested DES sue manufacturers for latent cancer
(i) Market share concept - Ds liability limited to market market share (based on nat’l market), not J&S liable
(ii) Alt. liability N/A bc of manufacturers’ fluidity, Ds no better equipped than P to provide evidence
(iii) Prohibits manufacturer D exculpation; all manufacturers engaged in negligent conduct & should be held accountable
(b) Multiple Ds J&S liable when manufacturers acting in a parallel manner to produce an identical, generically marketed product, which causes injury many years later
(c) Pertains to suppliers of defective products where P can’t prove which specific product was used
(b) Joint and several liability 
(i) If Ds are J&S liable, each D is liable for the entire judgment, although P can only recover the judgment once. 
(ii) Allocation of liability is left to the tortfeasors w/ rights of contribution
(iii) Effect: risk of insolvency is placed on the tortfeasors
(c) Several liability 
(i) If Ds are severally liable, each D is liable for only the portion of judgment attributable to his/her fault
(ii) It’s up to P to bring all potential Ds into the lawsuit
(iii) Risk of insolvency is on P
(d) Statutory reforms
(i) Abolish
(ii) Abolish where D is less than, for example, 50% @ fault
(iii) Abolish for non-economic dmgs (CA included)
(iv) Abolish where P him/her-self is @ fault
(v) Abolish in some areas, retain in others
b) Proximate cause (3 types of cases that raise prox. cause issues) - harm that P suffers is w/in the scope of risk D creates
(1) 3rd Rst §29 - actor’s liability is ltd to those physical harms that result from the risks that made the actor’s conduct tortious
(2) §30 - an actor is not liable for physical harm when the tortious aspect of the actor’s conduct was of a type that has not generally increased the risk of that harm
(3) Unforeseeable harm/Unexpected Harm
(a) Approach:
(i) Was the resulting harm w/in the scope of risks created by D’s negl? (type of harm important)
(ii) Unforeseeable consequences of the initial injury? (egg-shell skull rule)
(iii) Normal consequence/normal efforts rule for rescuers & 2ndary harms
(b) Rules
(i) Direct consequences test
(a) Direct consequences: all harm that is direct
(b) Polemis - ship burned down from negligent moving of benzine; D can be held liable for all dmgs resulting from negligence, not just dmgs that is reasonably foreseeable
(ii) Foreseeability test
(a) Type of harm P suffered must be foreseeable; liability limited to what was foreseeable
(b) Wagon Mound I - oil spill ended up burning wharf a few days later; D is only liable for the consequences flowing from his negligent act that are foreseeable to a reasonable person @ the time of the negligent act
(i) Rejects polemis, harm must be foreseeable, proximity rejected
(c) Type of harm vs. extent of harm
(iii) Application:
(a) Under WM approach: characterize the foreseeable risk broadly if you are P; narrowly if you are D
(b) Foreseeability is prevailing, but directness can still be used
(c) Harm w/in the risk approach
(i) Was P’s injury w/in the scope of risk that D’s negligence created?
(ii) Berry v Sugar Notch Borough - “linking principle”
(a) A negligent actor is responsible only for harm the risk of which was increased by the negligent aspect of his conduct
(b) Rst--no liability where harm arises from an entirely different hazard than that created by D’s negligence
(c) Ex. driving at unsafe speed does not increase risk that a tree branch will fall on you. Placing rat poison where someone might drink it does not increase risk that it will catch fire. Fact that gun was loaded doesn’t increase risk that it’ll be dropped
(d) Extent of harm need not be foreseeable
(i) Eggshell P rule 
(a) R - liability for the full extent of the harm, even if the extent is foreseeable
(b) Application - characterize the D’s acts as creating a foreseeable risk of (initial) physical injury to this P, physical injury occurs, extent of the harm is then irrelevant
(c) Benn v. Thomas - P (history of coronary disease, heart attacks) struck in car accident and bruised chest, later died
(i) Eggshell P rule req’s D take his P as he finds him, even if that means D must compensate P for harm an ordinary person wouldn’t have suffered
(ii) P must successfully establish D negligently caused P’s harm
(iii) Once P establishes that D cause some injury to P, rule imposes liability for full extent of those injuries, not merely those foreseeable to D
(ii) Secondary harms (pg 399) - if D caused harm, D liable for any secondary harms P incurs as a result
(a) Normal consequences test
(i) Medical negl is a normal consequence of negl
(b) Normal effects test
(i) Rescue is a normal effort of negligence
(4) Unforeseeable manner
(a) Approach:
(i) Was the resulting injury foreseeable, even if the intervening act was arguable unforeseeable?
(ii) What if the resulting injury was unforeseeable? Was there a superseding act?
(b) Unexpected Manner
(i) Intervening cause but the result is foreseeable--prox. Cause
(ii) Intervening cause but the result is w/in the scope of risk created -- prox. cause
(iii) Intervening cause & result is unforeseeable or outside the scope of the risk created - not the proximate cause, superseding cause
(c) Intervening cause - does not break the causal chain if resulting P’s harm is foreseeable or w/in the scope of risk created by D’s initial negligent conduct
(d) Superseding cause - intervening cause breaks causal chain if resulting P’s harm is unforeseeable or outside the scope of risk
(e) Intervening criminal activity under Rst
(i) A negl D, whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the 3rd person & is not w/in the scope of risk created by D’s conduct
(ii) BUT, such tortious or criminal acts may in themselves be foreseeable and so w/in the scope of risk created
(f) Doe v. Manheimer - P raped on D’s property shielded by overgrown shrubbery in a high crime area; grown shrubbery alleged negligent conduct
(i) Criminal rapist was superseding cause; breaks chain of causation, wouldn’t be fair that overgrown bush was prox. cause of injury
(ii) Policy concerns: limitless liability, obstruction could’ve been legal, prox. cause serves as linking principle and w/o it, cts cannot adjudicate negligence cases
(g) Hines v. Garret  - P raped traveling through rough hood after train passed her OG stop and told her to walk despite knowing hood was dangerous; criminal actor is intervening and wouldn’t have happened w/o train’s negligence
(h) Hines v. Marrow - peg leg accident; P’s bad leg was intervening cause
(5) Unforeseeable plaintiff - 
(a) Approach: was the class of persons including P w/in the scope of risk created by D’s negligence?
(b) Palsgraf v. Long Island RR - P injured by falling scales resulting from exploding fireworks from man’s package that fell 
(i) Duty
(a) Cardozo: P must be foreseeable
(b) Andrews: foreseeability should be broadly conceived. All individuals in the world are foreseeable
(ii) Breach
(a) Cardozo - as a matter of law, D could not have breached a duty to P bc she was not foreseeable and the harm to her was not a foreseeable risk of what D had done
(iii) Proximate cause
(a) Cardozo - narrow approach to causation; essence of negligence is the foreseeability of P’s harm from perspective of D’s conduct
(i) Prox cause - some negl acts can be the prox cause of a wider range of harm, BUT
(ii) Harm must have a relationship w/ the negligent conduct
(iii) P and harm must be foreseeable and both should be w/in scope of risk created by D’s conduct
(b) Andrews: broad approach; foreseeability is a malleable concept. P and her injury were at least remotely foreseeable. Therefore, prox. cause issue should’ve gone to the jury
(i) Security failed duty w/ negligent conduct & any wrong stemming from that should be recoverable
(ii) Too broad and raises overinclusiveness concerns; becomes too close to actual causation test
(6) Rescue 
(a) As long as initial harm was bc of D, any add’l harm can be held to D
(i) Including rescue/rescuers; OG D can be held liable to both victim/P AND the rescuer
(b) Rst 2nd §443 - The intervention of a force which is a normal consequence of a situation created by the actor’s negligent conduct is not a superseding cause of harm which such doncut has been a substantial factor in bringing about
(c) Rst 445 - if the actor’s negl conduct threatens harm to another’s person, land, or chattels, the normal efforts of the other or a 3rd person to avert the threatened harm are not a superseding cause of harm resulting from such efforts...this applies equally where the conduct of the actor has created a danger only to himself, if @ the time of such conduct he should reasonably anticipate that others might attempt to rescue him from his self-created peril, and sustained harm in doing so
4. Damages
5. Defenses (D has opportunity to raise affirmative defenses if P establishes duty, breach, and causation); also raised for strict liability claims
a) P’s fault
(1) Contributory negligence
(a) Traditionally, any amt of contributory negl would completely bar P from any recovery; nowadays moved away
(b) Last clear chance could counter effect of P’s negligence
(c) Limitations
(i) More relaxed standard of care
(ii) Role of jury
(iii) Last clear chance
(iv) Imputing P’s negligence only in derivative suits
(2) Comparative fault/comparative negligence
(a) Allows P recovery for dmgs that were not his/her fault
(b) P’s recovery reduced by his/her percentage of fault; Once modified approach applies, P will receive amt according to percentage allocated
(c) Variations: pure comparative negligence and modified (two versions)
(i) Pure 
(a) Allows P to recover even if >50% @ fault
(b) Wrt several liability
(i) If D is insolvent, P can only recover amt which other D’s are @ fault for burden of insolvency falls on P
(c) Wrt J&S liability
(i) Insolvency falls on D; if one D is insolvent, rest of Ds are on the hook
(ii) Modified 1
(a) P’s fault < D’s fault
(b) Modified 2
(c) P’s fault ≤ D’s fault
(iii) Comparative contribution
(d) If D is insolvent, under Uniform Act D’s insolvency is reallocated among the rest of the Ds; under J&S liability, rest of Ds are on the hook; under pure J&S; insolvent D falls on the solvent Ds, not on the P
(e) Fritts v. McKinne - Fritts seriously injured after car accident w/ friend (both drunk); further injured by tracheotomy and died days later; physician cannot avoid liability for negl treatment by asserting contributory negligence when patient’s injuries originally caused by patient’s own injuries
b) Avoidable consequences
(1) Rule - P cannot recovery for negligently inflicted dmgs that she could’ve avoided or minimized by reasonable care
(a) P has a responsibility to mitigate dmgs
(2) Once in the defense stage: look @ and consider causal apportionment (“which party played the greater role in causing the injury”)
c) Assumption of the risk (AoR)
(1) 2 categories, both require P aware of and voluntarily assumed the risk
(2) Express 
(a) Approach:
(i) Is the waiver clear & unambiguous? 
(ii) If so, does it violate public policy (using Tunkl factors)?
(b) Arises when one person gives explicit written or oral permission to release another party from an obligation of reasonable care
(c) Did P expressly assume the risk?
(i) Waiver language must be clear and unambiguous
(d) Even if P did consent, there may be other reasons, on public policy grounds, that prevent enforcement of the agreement 
(i) Hanks v. Powder Ridge - P signed waiver for future negl when snowtubing, then seriously injured himself
(a) Ks that violate public policy are unenforceable; they violate public policy if they affect public interest adversely
(b) Determination of what constitutes public interest made considering the totality of the circumstances of any given case against the backdrop of current societal expectations
(ii) Tunkl factors (usually reserved for public need, but cts have tended to interpret certain recreational activities [skiing, snowtubing, etc.] as public interest
(a) Business type suitable for public regulation
(b) Public service of practical necessity
(c) Service unavailable to any member of public
(d) Unequal bargaining power
(e) Adhesion K w/ no “out provision based on increased fee
(f) Purchaser under control of seller, subject to risk of carelessness
(3) Implied
(a) Implied consent to risk can be inferred from a party’s conduct and the circumstances
(b) Primary IAR 
(i) Serves to limit D’s duty; limited duty principles apply 
(ii) If P impliedly assumed the risk, it gives D a ltd duty bc D had type of activity that limited duty
(iii) Analysis includes same factors as 2ndary IAR
(a) Knowledge, appreciation, and voluntary exposure to the risk
(b) But these considerations come up at the duty stage bc the activity had obvious inherent risks that were fundamental to the activity and P’s desire to participate in the activity
(iv) Murphy v. Steeplechase Amusements - P fell and fractured knee on The Flopper; one who takes part in such a sport accepts its inherent dangers so far as they are obvious and necessary
(a) Inherent risks are obvious, D should be able to enjoy ltd liability
(v) In sports, limited duty bc:
(a) As a spectator, a stadium’s duty is fulfilled by providing protection where danger is greatest
(b) As a participant, cts take different approaches 
(i) Knight: duty to avoid intentionally or reckless injuring another to (1) avoid chilling participation in active sports and (2) avoid altering fundamental nature of the activity
(ii) Feld: ordinary negligence applies according to customs of the game
(c) Secondary IAR
(i) True affirmative defense after P raises prima facie case of negl.; burden of pleading and proving rests on D
(ii) Available even when D had a duty and breached it and that breach of duty injured the P; in addition, P did something to knowingly, voluntarily, and w/ appreciation to enter that risk
(iii) Comparative fault/negligence  principles apply
(a) Secondary IAR can be asserted w/ comparative negl
(b) Any facts that suggest secondary IAR require consideration of a P’s comparative fault
(c) Application of comparative fault when secondary IAR is at issue also gives P chance to argue that AR was reasonable. And if so from a comparative negligence perspective, may be able to defeat Secondary IAR
(iv) 3 basic elements (tested by a subjective standard)
(a) Knowledge of the risk
(b) Appreciation of the risk
(c) Voluntary exposure to the risk
(v) Did P reasonably or unreasonably assume the risk?
(a) Secondary IAR may involve either reasonable or unreasonable conduct on the part of the P
(vi) Davenport v. COtton Hope Plantation Horizontal Property Regime - P injured himself going down middle stairwell whose lights had been OOO for 2 months
(a) Comparative A/R - P is not barred from recovery by secondary IAR unless his degree of fault equals or exceeds combined fault or negligence of the other parties to the accident
(b) If P secondarily assumes risk, P is also acting negligently 
IV. Strict Liability
A. Prima Facie case:
1. Instead of duty; Is the activity abnormally dangerous? 
a) Rst 3rd - activity is abnormally dangerous if it creates a foreseeable and highly significant risk of harm even when reasonable care is exercised by all actors and it is not common usage
2. Instead of breach; Did D engage in that activity?
3. Causation (cause in fact and proximate cause)
a) The activity caused P’s injury and it was foreseeable
4. Defenses
a) Contributory/comparative fault/responsibility and assumption of the risk
b) Comparative responsibility (affirmative defense)
(1) Rst 3d §25 - if P has been contributorily negligent in failing to take reasonable precautions, P’s recovery in a strict liability claim...for physical harm is reduced in accordance w/ the share of comparative responsibility assigned to P
(a) What gets compared?
(i) Assignment of shares of responsibility rather than comparing incommensurate quantities
5. Damages
B. Traditional strict liability
1. Policy justifications
a) Safety 
b) economic incentives
(1) Cts want to incentivize cos that do inherent risks to move to areas w/ lower percentage of dmgs
(2) Corps/industry is better equipped to allocate the costs of injuries of the inherent risks of their industries (deal w/ dmgs, costs, etc.)
(3) P’s can recover and Ds not hampered of innovation
(4) D engaged in activity w/ inherent danger & immense bargaining power bc of corporate structure
2. Rylands v. Fletcher - case arose out of bursting of water reservoir on D’s land, which cause property damage to P’s land; ct imposed strict liability
a) Rule - if you bring something on land that’s going to do mischief, you’re responsible for the natural consequences
(1) Can excuse if escape was owing to P’s default of vis major (act of God)
b) Appellate ct: limitation on neighbor and modifies
(1) Strict liability for non-natural use of land
(2) Natural vs non-natural - expands non-natural & expands on what’s a natural ability; possibly for D’s behavior
(a) Natural use is not just confined to what’s not man made; expanded to what’s reasonable
(b) Natural vs non-natural use will help determine if strict liability from reservoir in TX
c) Cts reject strict negl (Losee, exploding steam boiler note 2 pg 515)
(1) Strict liability seen as limitation on innovation
(2) Any innovation that poses uncertain risk, wouldn’t matter how much care is taken
3. Blasting cases
a) Older cases differentiated b/w debris (direct physical injury resulting from blast) and concussion (indirect injury where blasting causes vibrations that cause dmg)
b) Modern view rejects this distinction
c) Sullivan v. Dunham - D hired men to dynamite tree, blast hurled debris 400+ ft onto highway, killing pedestrian
(1) Blasting could be seen as a natural use of land, but strict liability nonetheless expanded to the public
(2) P’s right to be protected from injury supersedes D’s right to blast dynamite
4. ultrahazardous activities --> abnormally dangerous
a) Rst 3d §20 - abnormally dangerous activities
(1) An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity
(2) An activity is abnormally dangerous if:
(a) The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and
(b) The activity is not one of common usage
C. Products liability
1. Analysis approach
a) Is D a manufacturer, seller, or distributor? (i.e. in the stream of commercial distribution of the product)
b) Is the product defective?
c) Did the defect cause the P’s injury?
(1) Actual cause (link b/w product defect & injury)
(a) Product was defective when marketed and “but for product defect, P would not have been injured”
(2) Proximate cause
(a) Was the injury foreseeable? (consider who P is and how product was used)
d) Defenses
e) Damages
2. Doctrinal development
a) Rst 3d §1 - one engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons property caused by the defect
b) Bystanders 
(1) Can recover up the chain of commercial distribution. Stops @ used good sellers (unless so involved in used selling strict liab. N/A; maybe negligence
c) MacPherson v. Buick - defective wheel broke and injured P; defect not manufactured by Buick but could’ve been discovered via reasonable inspection
(1) Buick can hold manufacturer liable; shouldn’t matter if P directly bought the product from D manufacturer; eliminated privity req’t and held Buick liable
(a) If nature of a thing is such that it’s reasonably certain to place life & limb in peril when negligently made, it’s a thing of danger
(b) If to the element element of danger there’s added knowledge that thing will be used by persons other than the purchaser and used w/o new tests, regardless of K, mfer of thing of danger is under a duty to make it carefully
(c) Must be probable, not merely possible, knowledge of a danger
(d) Also must be knowledge that in the usual course of events danger will be shared by others than the buyer (can be inferred from nature of transaction)
(e) I.e. falsely labeled poison will injure anyone; doesn’t matter how many hands it passes
(f) Scaffolding case: builder had duty of care to build scaffolding regardless of whoever would be using it bc improperly made scaffolding would be dangerous to anyone that used it
(g) Even bystander can prove
d) Escola v. Coca Cola Bottling Co. - Coke bottle shattered and injured P; cts used warranties prior to products liability; ct applies negligence via Res Ipsa
(1) Concurring (Traynor) - Res Ipsa shouldn’t apply, strict liability should. Requiring proof of negligence shouldn’t impede P’s recovery; If strict liab. applies, anyone in chain of commerce can be held liable
(a) “It should now be recognized that a mfer incurs an absolute liability when an article that he has placed on the market, knowing that it’s to be used w/o inspection, proves to have a defect that causes injury to a person
(b) Policy rationale for strict liability
(i) Deterrence (risk reduction) - mfers incentivized to make products safer and consumers will be incentivized to continue buying products
(ii) Loss spreading: shifting loss to the party who can best insure and spread the loss among users of the product
(iii) Corrective justice/fairness (buyer expectations): under modern marketing methods, the consumer no longer has the means to investigate a products soundsness, and has been led to be confident in mfer’s ability to produce a safe product
(a) Injured party is made whole again. Strict liability better ensures victim of defective product able to recover w/o burden of proving negligence
3. Is the D the correct one w/in the chain of commerce? (Manufacturer, seller, or distributor of goods?
4. Is the product defective; what type of defect? (more than one type of defect can be asserted in a products case)
a) 2nd Rst (“defective condition unreasonably dangerous”) - applies to all defects
(1) Rst 2nd §402(a) - manufacturer or seller liable for products sold in a “defective condition unreasonably dangerous” to users or consumers who are injured by product
b) Rst 3d §2 - Categories of product defect
(1) A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective bc of inadequate instructions or warnings
(2) Manufacturing defects
(a) Rst 2d - was product in a defective condition “unreasonably dangerous” to users or consumers who are injured by product?
(b) Rst 3d - product departs from intended design
(i) Product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product
(c) Consumer expectations: product failed to perform as safely as an ordinary customer would expect when used in an intended or reasonably foreseeable manner
(d) Manufacturing vs design defect
(i) Mfring defect: product not in condition that mfer intended when it left his/her control
(a) Defect determined through comparison; can be compared w/ non-defective product
(b) Trust strict liability
(ii) Design defect: product was in condition intended by manufacturer, but whole product line designed in a way that is unsafe to users
(a) Defect determined through variety of approaches that resemble negligence type of analysis (even though cts will say strict liability
(b) More litigious and harder to prove; req’s balance of considerations
(3) Design defects
(a) Rst 2d - was the product in a defective condition “unreasonably dangerous” to users or consumers who are injured by product?
(b) Rst 3d - reasonable alternative design: risk/utility balancing test
(i) Product is defective in design when the foreseeable risks of harm posed by the product could’ve been reduced or avoided by the adoption of a reasonable alternative design (RAD) by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe
(c) Reasonable Alternative Design
(i) P req’d to prove RAD would have reduced the foreseeable risks of harm; sometimes obvious and understandable to lay persons so expert testimony is unnecessary
(a) Can look @ other products already on the market 
(ii) Factors considered in evaluating RAD (factors interact & balance w/ one another)
(a) Magnitude and probability of risk
(b) Instructions and warnings accompanying the product
(c) Nature and strength of consumer expectations, including expectations based on marketing
(d) Relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair, and esthetics; and the range or consumer choice among products, etc.
(iii) Cts acknowledge utility of vehicle design despite being more unsafe than others; produced for the type of consumer that would want to buy it (VW van w/ engine in back case)
(d) Sub-doctrines
(i) Note 9(?) - product fails to perform its manifestly intended function (i.e. exploding vape designed/intended that way, but have consequences that deviate & injured from intended design
(e) Exception - Irreducibly Unsafe Product
(i) Products that have known dangers, but for which there are no RADs
(a) D will be liable if the risks of injury so outweigh the utility of the product as to constitute a defect
(b) Rst 3d calls this “manifestly unreasonable design”
(ii) Obviousness should only be considered wrt RAD, not solely consumer expectations test (otherwise would be too close to strict liability)
(f) Soule v. GM - Camaro crashed, injuring P’s ankles; design defect w/ bottom of car. 
(i) Consumer Expectations test: product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner (injured by product defects that are easy to understand); any P that can show this OR
(a) Risk Utility Test
(b) See Barker Test below; benefits D by giving him/her chance to justify risk designed in product; for P, includes presumption of fault
(c) Wrt RAD, if req’d risk/utility analysis applied @ time product is designed
(i) Benefits D; P introduces safer design ex-post and D didn’t engage in post-sale modification or warnings
(g) Camacho v. Honda
(i) Adds crashworthiness doctrine; and 
(a) Motor vehicle manufacturer may be liable in negl/strict liability for injuries sustained in accident where manufacturing or design defect, though not the cause of the accident, caused or enhanced the injuries
(ii) Role of “open and obvious” dangers in consumer expectations test and risk/utility test
(a) Relevant in a prima facie case; consumer expectations factor of risk/utility (comes up in A/R)
(4) Warning defects
(a) Rst 2d - was the product in a defective condition “unreasonably dangerous” to users or consumers who are injured by the product?
(b) Rst 3d - inadequate instructions...or omission of warnings...renders product not reasonably safe
(i) Product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could’ve been reduced or avoided by the provision of reasonable instructions or warnings by the seller or distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe
(c) Determining adequacy of warning
(i) Is a warning needed? (threshold Q)
(a) Needed if danger is non-obvious
(b) Needed if product is not inherently dangerous & can be made safer through warnings
(ii) If so, who should the warning address?
(a) The ultimate user, most affected by the product and expected to use the instructions or warnings to avoid harm
(b) Sophisticated user doctrine: manufacturer has no duty to warn when the class of foreseeable users already has specialized knowledge of the danger
(c) Exception: learned intermediary rule
(iii) Is the content adequate and communicated adequately?
(a) Pittman  v Upjohn -  factors to consider when evaluating adequacy of warning
(i) The warning must adequately indicate the scope of of the danger
(ii) The warning must reasonably communicate the extent or seriousness of the harm that could result from misuse of the product
(iii) Physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger
(iv) A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it; and
(v) Means to convey warning must be adequate
(b) Communicated adequately
(i) Adequate warning conveys w/e detailed info consumer must know in order to use the product safely
(c) Information costs - cost of acquiring and retaining the information
(i) Supplying increasingly detailed information may be bad and dilute user’s attention of the warning; “get lost in the fine print”
(iv) Would the user heed the warning if adequate? 
(a) Heeding presumption: presumption that user would’ve heeded the warning if adequate that D must rebut (note 5, pg 615)
(b) Places burden on D to show user would not have followed an adequate warning if one had been given
(d) Other warning doctrines
(i) State of the art (defense)
(ii) Continuing duty to warn: post-sale warnings
(e) Hood v. Ryobi - P injured ham after removing saw’s blade guards despite numerous warnings doing so would be dangerous; warning was not defective
(i) Warning need only be one that’s reasonably under the circumstances
(a) Wrt determining adequacy, ask whether benefits of more detailed warning outweigh costs of req’ing change
(b) Price of more detailed warnings is greater than add’l printing fees alone; proliferation of label detail threatens to undermine warning’s effectiveness altogether
(ii) D can argue that  removing guard was a superseding cause that cuts chain of causation b/w P receiving product and P’s injury. Harm is unforeseeable bc it was outside the scope of risk that the D’s alleged product defect created
c) Barker Test
(1) Consumer expectations: product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
(a) utilized in cases where manufacturing(?) defect injured P
(b) Confined to very clear cases of negligence (i.e. ordinary consumers of cars expect that such vehicles will be designed so to not explode while idle at stop lights, experience sudden steering or brake failure as they leave dealership, or roll over & catch fire in 2mph collisions)
(2) Excessive preventable danger: risk/utility test (should be applied through hindsight)
(a) Through hindsight, at trial, the product’s design embodies “excessive preventable danger”, or in other words, if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design
(i) Factors: gravity of danger posed by challenged design, likelihood that such danger would occur, mechanical feasibility of safer alternative design, financial cost of improved design, adverse consequences to the product and consumer that would result from alternative design
d) Other tests
(1) Inference of a defect? Products liability analog to res ipsa
(2) Is the product crashworthy?
5. Did the product defect cause P’s injury?
a) Cause in fact
(1) Q of actual link b/w product defect and injury (e.g. product was defected when marketed and “but for” product defect, P would not have been injured
b) Proximate cause 
(1) Q of foreseeability and scope of liability (e.g. Was the injury foreseeable? Was the manner in which P was harmed foreseeable? Was the P foreseeable?
6. Defenses - affirmative defenses to negligence can be imported to products liability
a) Contributory/comparative fault or comparative responsibility
(1) GM v. Sanchez - P’s son killed when pickup truck rolled backwards and pinned him to coral gate; consumer has no duty to discover or guard against a product defect, but a consumer’s conduct other than mere failure to discover or guard against a product defect is subject to comparative responsibility
(a) Comparative responsibility - a ct reduces a claimant’s dmgs recovery by the percentage of responsibility attributed to him by the trier of fact
(i) Percentage of responsibility: %age a party caused or contributed to cause in any way, whether by negligent act or omission, or by other conduct or activity violative of the applicable legal standard
(ii) Applies if P breaches existing duty
b) Assumption of the risk (see above)
c) “State of the art” defense 
(1) no other RAD; product is the safest product available
7. Damages
