Dealings in Property
Gain/Loss Realization

· Rule: Realization= Sale or exchange

· Exchange( materially different per regs (come with different legal entitlements- Cottage Savings)
· Amount realized( value of cash or property received

· Issue: value of claim? Int’l Freighting
· Basis
· RULE: Cost basis + tax cost + capitalization – depreciation

· Special basis rules

· Issue: option 

· RULE: basis in property is the exercise cost + whatever was paid for the option
· Issue: Gift?

· Detached, disinterested generosity? 

· RULE: Carryover if BIG; For BIL( carryover for purposes of later gain, FMV for purposes of later loss!

· Issue: Part gift-part sale?

· Seller/donor( use entire basis BUT cannot take a loss

· Donee( greater of carryover basis and amount paid

· Issue: Part gift-part sale to charity?

· Seller/donor: Must pro-rate sale basis and gift basis!

· Issue: Part gift-part sale to employee?

· RULE: Gifts cannot exist to employee. All of it would be compensation. Realize full FMV.
· Issue: Bequest?

· RULE: Stepped up basis

· JTWRS( interest received stepped up

· Common property( spouse’s interest gets stepped up!

· Issue: Partial sales?
· RULE: apportion equitably!

· Basis x (FMV of parcel/FMV of whole property).  
· Mortgaging Out Property

· Issue: Is mortgaging property a realization event?

· RULE: No! Even if nonrecourse. Woodsam
· Issue: Overinflated debts?

· RULE: If so extreme so as a normal person would not take it on, no basis credit. Estate of Franklin.

· §465 and 469
· Issue: NON-RECOURSE LOANS where FMV<loan
· Issue: Nonrecourse loans

· RULES: 

· If incurred to acquire or improve property, in basis of property.

· If discharged, FULL amount of principal balance included in AR, notwithstanding FMV difference

· Issue: Recourse loans

· RULES: 

· If incurred to acquire or improve property, in basis of property.

· If discharged, amount of principal balance included in AR to the extent of FMV. Everything in excess is subject to COD rules and exceptions (see below)

· Capitalization v Deduction

· RULE: Does an expense create an asset with a useful life of more than one year? If so, capitalize!
· Important Issue: Are costs related to inventory or construction? Is this company a manufacturer?
· RULE: All direct and indirect costs incurred during construction or are related to inventory (whether produced or acquired for resale) MUST be capitalized. §263A
· EX: Wages, salaries, payroll taxes, rent, taxes, depreciation on manufacturing equipment, etc.( to the extent they are attributed to manufacture or purchase of inventory. VERY STRICT
· Issue: Are these costs recurring (advertising & repair)? 

· RULE: Even if they create an asset with a long useful life, these expenses do not need to be capitalized 
· Issue: Incidental supplies?
· Issue: Incurred to acquire or dispose? (legal fees, zoning fees, professional fees, sales commissions)

· Issue: Incurred to facilitate acquisition OR rather to investigate? 

· Issue: Do these expenses improve unit of property?--> important
· Issue: What is the unit of property?
· Sub-issue: Routine repair?

· MATERIAL betterment? Restoration to prior state? Adaption to new use?

· INTANGIBLES

· Issue: Advertising?

· Issue: Costs of creating( employees? No capitalization needed!

· Issue: De minimis exceptions for creation!!
· Depreciation and Amortization

· Issue: Tangible or intangible?
· Tangible Property
· Issue: Is it depreciable? (inventory, land)

· Issue: Method? Convention? Recovery Period? 
· Issue: Immediate expensing? 

· Intangible Property

· Issue: Excluded under §197?

· Financial interests (like in partnership, stock), interests in land

· Issue: film, book, patents, interests in government Ks acquired separately depreciated over remaining useful life( not 15 years; remaining useful life!!

· Issue: Method? Convention? Recovery Period? 
Nonrecognition Rules 

· §1031 exchanges

· RULE: Exchanges of real property held for productive use or investment for like-kind property held for productive use or investment
· Issue: Are these real properties inventory?

· Issue: like-kind? Loose requirement
· Issue: Was the property held for less than a year?
· Issue: Debt relief

· Where only one party gets relieved( BOOT

· Where both parties get relieved( only person with net relief has boot. Other person has boot to the extent he or she received cash

· BOOT for party with net debt relief= money received (TP's debt relief less (TP's debt on new property + cash TP paid) + money received
· Basis in acquired property

· Involuntary Exchanges §1033

· RULE: Gain realized to the extent money received did not go toward paying for a new (and SIMILAR use, not just like-kind) property. 
· Loose for eminent domain

· Basis in new property: Cost of similar use property less gain realized but not recognized in the conversion.
· Transfers Incident to Divorce §1041

·  No recognition
· Carryover basis

Installment Sale Reporting

· RULE: In a sale of property where at least one payment made after taxable year of sale, can defer gain or can elect to recognize gain immediately

· GPR= Gain/Contract/Selling Price
· Issue: Exceptions?
· Publicly traded property

· Inventory of a dealer

· Depreciation recapture under §1245.

· Issue: Debt?

· Does not go into selling price

· Issue: Contingent payments

· Sub-issue( open transaction doctrine? UNLIKELY

· Max selling price? Max term? Spread basis over 15 years?

Rates
· Character
· Ordinary Income

· Inventory or property held for sale in the ordinary course of business

· Issue: Was this held in the ordinary course of business or was this an investment? 

· Frequency of sales, improvements, etc. 

· Property used in a trade or business( but §1231

· Self-created property

· Accounts receivable

· Hedging transactions( but note that it must be clearly defined as a hedging transaction, must protect solely against price fluctuations, and hedge against the price of an asset that would be ordinary

· Supplies consumed in a business

· Substitutes for ordinary income

· Contract rights

· Issue: Rights to proceeds or something more

· Patents
· Issue: Sales or license?

· Fruit vs Tree

· Short-Term Capital Gain/Loss

· Long-Term Capital Gain/Loss

· §1231 Property

· Issue: Held for more than one year?
· Issue: §1231 losses in prior years? If so, §1231 gains would be ordinary

· §1245 Recapture( §1231 property other than real estate.

· §1250 Recapture ( §1231 property that is real estate. 
· Netting
· §1231 with §1231

· LTCG with LTCG and losses (like kind with like kind)

· STCG with STCG

· Rates
· Issue: look for low income TPs who will likely be in the 0 bracket

· Issue: Address the 3.8% Medicare tax for high income TPs

Original Issue Discount

· FIRST FUNCTION( spread interest
· Issue: Exceptions?

· §103 bonds

· US Savings Bonds

· Maturity date of 1 year or less

· Loans between natural persons of < $10,000

· RULE: SRPM-IP

· RULE: accrue increase in AIP (economic accrual method)
· Issue: Publicly traded property?

· Issue: Is there any qualified stated interest (QSI)?

· Issue: Inclusion v Deduction
· RULE: Include and deduct as accrued
· Issue: address how it does not matter whether TP is cash method v accrual method. 

· EXCEPTION: when issuer uses proceeds for personal use property… does not deduct payments as accrued!

· SECOND FUNCTION( find hidden interest

· RULE: non-publicly traded property + no adequate stated interest( impute principal amount using AFR (short-term/ mid-term) and then use OID to spread.

· Major Issue: Exception: sales of $250,000?

· RULE: §483( find hidden interest but DO NOT spread!

· Below Market Loans
· Important Issue: Exceptions?
· De-minimis exceptions! 
· For gifts: < $10,000 & not used to purchase income-producing assets §7872(c)(2)

· For corporation-shareholder: <$10,000 AND no income tax avoidance principal motives §7872(c)(3) 

· (important) GIFTS( amounts do not exceed $100K, amount transferred/retransferred is limited to transferee’s investment income
· Issue: Gift/Demand or Term?

· RULE: for gift/demand( do not discount to PV but rather find out how much interest will be charged moving forward per year (using short term AFR)
· RULE: For term other than gift( discount to PV (using AFR)
· Issue: Timing

· For gift/demand( transfer & retransfer happen on the last day of calendar year

· For term( transfer happens on date of loan, retransfer is done using OID rules. (timing mismatch)
· Issue: Character of transfer? Gift, compensation, dividend?
Gross Income Inclusions

· RULE: All accessions to wealth, clearly realized, over which TP has control. 
· Issue: Claim of right?

Fringe Benefits

· Important Issue: Gotcher? Compensatory?
· Group-Term Life Insurance

· Issue: non-discrimination?
· Health Insurance

· Employer-Provided Meals and Lodging

· Issue: Furnished?

· Issue: Convenience?

· Issue: on business premises?

· Issue for lodging: Part of employment K?

· No-Additional Cost Service

· Issue: Substantial additional cost?

· Issue: Non-discrimination requirements?

· Qualified Employee Discount
· Issue: non-discrimination?

· Working Condition Fringe

· De Minimis Fringe

· Issue: Regs?

· Qualified Transportation Fringe

· Issue: $270 Cap?

Imputed Income
· Issue: barter exchanges?

Windfalls
· RULE: Unexpected good fortune is taxable

Intervivos Gifts

· Issue: Detached and Disinterested Generosity? 

Bequests
Scholarships

· Issue: Qualified Scholarship?

· RULE: If for room and board, not qualified

· RULE: If for compensation, not qualified

· Issue: Degree Candidate

Prizes and Awards

· Consider: Nobel Exception

Transfer Payments

· TANF, SNAP( excluded

· Unemployment( included

· Social Security( depends on how much other income TP has

Interest on Savings

Annuity Payments

· Exclusion Ratio( investment/expected return

· Mortality gains are taxable

Life Insurance Proceeds( Excluded

Gambling Proceeds

· Issue: deductions only up to gambling winnings

· Issue: Character? ATL or BTL? Consider factors

· Issue: has TP even proved the losses?

Cash Payments Incident to Divorce

· Issue: Alimony or child support? Do payments end when child reaches age of maturity?

· Issue: When did divorce take place?

Inventory Accounting

· Issue: Is inventory a material income producing factor?

Recoveries for Business Injuries

· RULE: in lieu of what were damages received?

· For property? Exceed basis?

· Lost profits( OI

· Damage to Goodwill( capital

Personal Injury Recoveries
· RULE: Recoveries for personal physical injuries are excludable except for punitives

· Issue: was the damage physical?

· Issue: are punitives the only type of damages available?

Cancellation of Debt Income

· Issue: Exceptions
· Disputed Debt Settlement

· Cancellation as gift (detached and disinterested generosity?)

· Payment would have been a deduction

· Purchase price reduction

· Issue: Exclusions
· Bankruptcy

· Up to balance sheet insolvency

· Important( qualified principal residence loan
· Acquisition indebtedness + $2 million-dollar cap!

Interest of State and Local Bonds
Sales of Principal Residences

· Issue: Has two owned and used residence for principal residence for at least 2 years of the last five? If so, can exclude up to $250K of gain for singles and $500K for MFJ.
· Issue: If not & there was a change of residence due to change of place of employment, health, or other unforeseen circumstances, can PRO-RATE the exclusion!
Shifting Income and Loss

· Issue: Transfer to child( Kiddie Tax!

· Issue: Transfer of Wage Income( no good.

· Issue: Transfer of Property

· RULE: Can transfer from income so long as the interest transferred is not a carved-out interest
· Cannot just transfer fruits, must transfer whole property

· Issue: for losses

· RULE: Cannot deduct loss from sale or exchange between related parties!!
Above-the-Line Deductions

Alimony( note date of divorce

Educational Expenses
· Work Related

· Issue: Enter new profession or maintain or improve skills or meet requirements?

· Student Loan Interest( cap of $2500 but low phaseout

· Qualified Higher Education Expenses( Cap of $4000 for TPs with AGI of $65,000 or less
Trade or Business Expenses

· First Issue( Ordinary and Necessary? --> low threshold

· Second Issue( When can one deduct? Capitalization rules. 

· Third Issue( Exceptions
· Employee expenses
· Unreasonable compensation

· Fines, kickbacks, bribes, penalties, etc. 

· Trafficking controlled substances

Hobby Losses

· Issue: Engaged in for profit? 

· Rebuttable presumption of profit motive if making profit for 3 of the last 5 years.

· If not, factors. 

· Issue: if not engaged in for profit( TCJA disallows deductions because of §67(g).
Mixed Business-Personal Expenses

· Categorical Personal
· Transportation Costs from Home to Work

· Club Memberships for Client Development

· Season Tickets to Sporting Events for Client Development

· Child-Care Expenses but note the credit and exclusion

· Categorical Business

· Work-related transportation costs

· Domestic airfare

· Issue: what is primary purpose is flying? 

· Home office expenses

· Issue: Used exclusively and on regular basis?

· Arbitrary Bright Line Allocation

· Meals whether for TP on business trip or for clients( 50%

· Fact-Based

· Rental Use of Residential Property

· Issue: Was the property even used for a personal residence for the greater of 14 days or 10% of the days in which it was rented?
· Issue: Rented for more than 2 weeks? If so, trade or business expenses must be allocated between rental and personal use

· Issue: Rented for less than 2 weeks? No deductions but no rental income inclusion either!

· Cost of a car

· Mileage rate

· Or depreciation based on the business use of the car.

· If used more than 50% of time for business( accelerated depreciation may be allowed

· Lodging for Business Related Travel

· Listed Property Other than Car
Below-the-Line Deductions
Standard Deduction
· Married Individuals Filing Joint Returns and Surviving Spouses= $24,800 
· Heads of Households= $18,650
· Unmarried Individuals (other than Surviving Spouses & Heads of Households= $12,400
· Married Individuals Filing Separate Returns= $12,400
Casualty Losses
· Issue: Federally Declared Disaster?
· Issue: Exceed 10% of AGI after subtracting total losses from casualty by $100?

· Issue: Exceed basis on property?

Extraordinary Medical Expenses
· Issue: Medical care or cosmetic surgery (no meaningful promotion of proper function of body)

· Issue: Exceed 7.5% of AGI?

· Issue: Capital Improvements?

· General Rule: Only to the extent cost exceeds increase in value to the property. Ramps, railings, hallways, etc. have a safe harbor because they do not increase value of the property

Charitable Contributions
· Cash( 60% cap + carryforward

· Services( not value, but expenses incurred (except childcare)

· Property

· If wouldn’t produce LTCG( deduct basis

· If produce LTCG but charity would not use it to further charitable mission( deduct basis

· If neither of above( deduct FMV to the extent of 30% of AGI or elect to deduct basis

Personal Interest

· RULE: Can only deduct qualified residence interest

· Principal residence + other property on acquisition indebtedness

· Issue: CAP!!

· $1 million for loans incurred before December 17, 2017

· $750K for loans incurred after. 

State and Local Taxes( cap of $10,000 deduction (but not for businesses)

§199A Deduction: can deduct 20% of qualified business income of qualified trade or business

· Issue: qualified business income( net income not including investment and deductions for salaries

· Issue: Qualified trade or business

· Not specified service trade or business (does not include engineering or architecture)

· However, these TPs can take deduction but only subject to phaseout (Between $163,000/$326,000 and $213,000/$426,000) 
· Further limitation based on the same phaseout tables

· Greater of 

· 50% of the W-2 wages with the respect of the qualified trade or business OR

· The sum of 25% of W-2 wages 2.5% unadjusted basis immediately after acquisition of all qualified property (not inventory, land, and intangibles)
Credits

§31 Income Tax Withheld Credit

· Fully refundable

§32 Earned Income Tax Credit

· Fully refundable, but subject to phaseout

§24 Child Tax & Other Dependent Credit

· For children

· Max $2000 per qualifying child under 16
· Partially refundable 
· Phased out (high( 200K/400K)
· For other qualifying dependents

· Max $500; non-refundable for qualifying dependents other than qualifying children
· Same phaseout as for children

Education Credits

· American Opportunity Tax Credit §25A

· Max= $2500. 

· Completely phased out at $180K but starts at $160K for married

· Only for undergrad

· Lifetime Learning Credit §25A

· Nonrefundable

· Equal to 20% of up to $10,000 (Max=$2,000) of qualified tuition and related expenses paid by TP

· Phases out for MAGIs starting at $59,000 and completely at $69,000 for unmarried ($118K-$138K if MFJ)

Timing Problems

Cash Method

· INCLUSION GENERAL RULE: Include when received

· Issue: Exception( constructive receipt

· Sub-issue: substantial restrictions as to use?

· Issue: Exception( economic benefit doctrine

· Issue: Exception( cash equivalent

· INCLUSION RULES WITH RESPECT TO EMPLOYEES

· RULE: Employers and employees have to account for a receipt at the same time

· RULE: §83(Include compensation of property at vesting date or make an election to include upon receipt

· RULE: §409A( for any nonqualified deferral plan( must make decision before 

· Issue: Options( 
· only if readily ascertainable value/publicly traded
· HOWEVER, if they are publicly traded, §409A requires immediate gain recognition
· DEDUCTION RULE: Include when paid

· ISSUE: Credit card? Not a problem!
· EXCEPTION: Prepayments where the prepayments create assets with useful life of more than 1 year from the end of the taxable year of purchase. 

· Issue: Was this MORE THAN ONE YEAR? Zannovich.
· NOTE: Not deposits!!

· Sub-issue: Did you have a substantial business reason to prepay in order to take deduction?
· EXCEPTION: employee’s own note!

Accrual Method

· INCLUSION GENERAL RULE: All events + amount can be determined with reasonable accuracy (when has one EARNED the income)
· Issue: Ministerial events remaining?

· Issue: All events for sellers of goods

· Issue: Suspected bad debts( still have to include unless…

· Sub-issue: §448(d) service provider?

· MAJOR issue: Prepayments (includable upon receipt if exceptions do not apply

· Were there fixed dates for performance + performance would not be too long into the future

· Limited deferral per Rev. Proc. 2004-34?
· Was this a deposit?
· DEDUCTION GENERAL RULE: All events + reasonable accuracy + economic performance
· Issue: all events?
· Issue: was there economic performance? 
· Here, prepayments may not work!
· Important Issue: Even if there was no economic performance, does the recurring items exception apply?
· Sub-issue: Item not material or taking a deduction results in better match of income and expense? Reg. §1.461-5(b)(4). 
Accounting Method Changes

· Accounting methods could exist for any material item (involving timing) so long as they were consistent
· Issue: Consistent?

· Correct methods( 1 year

· Incorrect methods( 2 years

· Issue: How to change?

· §481 adjustment( where there is a voluntary change

· Immediate adjustment( involuntary change

· Issue: Change of accounting method or change in underlying policy?

· Issue: Change of accounting method or plain math or posting error? Might be accounting method if done consistently!

Procedural Rules

· Tax Benefit Doctrine

· Issue: Was an event fundamentally inconsistent with a prior deduction or benefit?

· Issue: was there even a benefit?

· Claim of Right Doctrine

· Issue: LOOK FOR CLOUDS OVER SORT OF INCOME

· IMPORTANT Issue: Substantial restrictions as to use?

· DOES NOT MEAN mere fact that you have to give it back!

· Issue: mistake?

· Issue: Deduction for giving money? Only if a deduction can be taken under like §162 or §165.

· Issue: What is the character of the deduction?

· Arrowsmith: Same as the prior inclusion!!!

· Claim of Right Repayment Credit in §1341

· Issue: Was there an apparent right to income (not absolute)

· Issue: Deduction exceeds $3000?

· Issue: Can a deduction even be taken?

· Statutory Mitigation?

· Issue: Determination?

· Issue: SOL closed?

· Issue: Has the party in whose favor the SOL has ran taken an inconsistent position in a prior year!
Summary of Basis Calculation for Property Received:





Taxpayer’s basis in the property given up


+ debt assumed on the property received


+ cash PAID


-- cash RECEIVED


-- relief of indebtedness


+ gain recognized in the §1031 exchange (this is where property goes)





Always worry about OID!





1) Short-term rates= up to three years.�(2) Mid-term rates= between three and nine years.�(3) Long-term rate= greater than nine years.











