I. Purposes of Punishment
1. Why we punish 
· Retributive v. Utilitarian philosophical views of purpose of punishment,

· Retributive: backward looking theory rules benefit all, each owe obedience, in the absence deserve punishment as payment for benefits. This view is based on assumption of choice. Not practical when D’s haven’t benefited
· Utilitarian: forward looking theory, punishment is imposed to achieve beneficial social outcomes

· Cousins of retributivism: theories of retaliation and vengeance focus on harm caused. However, there would be no certainty in the law in this case
· Retribution: Defendant deserves punishment. He/she owes a debt to society. Punishment is needed to send a message that the behavior is wrong uphold moral values.
· Cons: 

· backward looking, doesn’t consider benefits to society
· based on emotion rather than reason
· apart of retributive view of purpose of punishment, but D may not have received benefits from punishment

· US. v. Bergman [this also goes under what to punish]
D was a rabbi known for philanthropy. He owned nursing homes that had made fraudulent claims for Medicaid funds. Issue was whether he should be incarcerated, even though it’s clear he won’t do it again. Court said yes, b/c have to send message that it’s wrong, otherwise would depreciate seriousness of crime. Defense arguments: has been punished through humiliation

· Regina v. Dudley & Stephens: 
D's along with a man named Brooks and an English boy were lost at sea and starving. D’s killed and ate the boy (wouldn’t have survived), Brooks snitched after they were rescued. Issue was whether D’s should be punished ((death penalty). Jury reached special verdict (agree on facts but not what they amount to), court found them guilty because it was their duty to send a message killing is wrong. They said saving one’s own life is a duty, but it’s the highest duty to sacrifice it - England is a Christian country (didn’t need to look at heathen Greek/ Latin writings to confirm this viewpoint). Court rejected Lord Bacon’s argument (diver). Side note: trying to prevent spread of social Darwinism in England


· Deterrence: Provides a disincentive for criminals by showing cost of committing crime outweighs the benefit. General deterrence discourages society in general, specific deterrence discourages a specific criminal
· Cons: 

· Statistics show doesn’t necessarily work

· punishing someone for the sake of others
· difficult to determine proportionality- punishment needed to deter

· assume criminal is making rational decision (may only work for white collar crimes)


· Incapacitation: prevents D from causing future harm by isolating from society
· Cons

· Too costly

· Commit crimes in prison

· We can’t incarcerate everyone

· There are other ways to incapacitate other than prison
· Criminals don’t commit offenses uniformly, mostly concentrated in late teens/early 20s

· Rehabilitation: attempts to correct criminal behavior and make D’s better members of society
· Cons

· Assumes we have a right to change people

· Assume people can change

· Hard to rehabilitate in prison environment around criminals, especially because overcrowding creates more violence
· Many say better ways of allocating resources
· Does not reduce recidivism

2. What to punish

Crim law came from common law, which was based on society’s Judeo-Christian morals. It’s not always easy to know what morality is

· Downsides of overcriminalization
1. Nullification of the laws makes people lose respect for criminal law system
2. Un-enforcement defeats purpose of morality 
3. Discriminatory enforcement – people get prosecuted for things the law did not intend (example, parental responsibility law would affect underprivileged families)
4. Questionable use of resources

· Lawrence v. Texas

D’s were arrested in their homes for engaging in sexual intercourse after officers entered in response to a weapons disturbance. Issue was whether Texas statute making it a crime for two persons of the same sex to have sex, is valid.  Court reexamined Bowers and held the law was not valid. The fact that government has viewed something as immoral is not sufficient reason for upholding a law. *Though Judeo-Christian values didn’t change between the two cases, society did.* 

· Reading Notes – Bullying
· In the case of Phoebe Prince, students pleaded guilty to criminal charges involving harassment/civil rights violations. New Massachusetts legislation made harassment punishable by imprisonment

3. Legality

General Rule: There must be a statute to prosecute D’s. Statute must be clear enough to give fair notice (McBoyle v. US)

· Why:
· separation of powers, legislature is supposed to write the laws and decide punishment based on moral condemnation of society
· Fair notice and warning (purposes of punishment assume criminals know laws and are making a choice)
· fair representation in deciding what law should be, otherwise jury’s would decide based on their own morals
· otherwise, discriminatory enforcement


· Nearly all jurisdictions have abolished CL doctrine that courts can create crimes

· Commonwealth v. Mochan
After calling a women obscene names, D was indicted by a grand jury for a misdemeanor for causing damage to peace/dignity of CW of Penn, even though not defined by law what injures public morals. Convicted with judge w/o jury, issue was whether guilty even tho no statute. Sentence affirmed, court said criminal law is based on morality, and he violated morality. Dissent: this was never known to be a crime, legislature is supposed to decide what injures the public

· McBoyle v. United States (US Supreme Court)
D was convicted under national motor vehicle theft act for transporting a stolen plane from Illinois to Oklahoma. Issue was whether act applies to planes. Court held b/c rule made one visualize motorized land vehicle, there was no fair warning and statute cannot be extended to aircraft. Statutes have to be clear enough to give the public notice.

4. Criminal Justice System 
· US has the largest penal system in the world

· Effects of the criminal justice system are not spread equally among demographics. Blacks/Hispanics routinely face harsher sentences, 1/3 of black men can expect to be incarcerated, whereas only 6% of white men

· Presumption of Innocence & Proof Beyond a Reasonable doubt

· Government must make a prima facie case, D is innocent until proven otherwise

· Rule of Lenity: if you could interpret law either for P or D, it should be decided for D because of presumption of innocence

· Reasonable doubt: prosecutors must prove guilt to a reasonable level that we find acceptable before stigmatizing someone as a criminal
· Commands respect and confidence of community (that we’re not putting away innocent people)
· Reduces risk of convictions on factual error

· Because D may lose liberty and be stigmatized


· Burden of production: initial responsibility to produce evidence in support of a claim. Burden of persuasion: ultimate responsibility of proving a given offense was committed

· Affirmative defense: D admits guilt but claims should be acquitted because he was justified in his act or should be excused. Legislature may place burden of persuasion in this case on the D, in this case D is required to prove the defense by a preponderance of the evidence

· Standards of review

· D may move for directed verdict of acquittal, in which judge directs jury to acquit for lack of evidence. 
· Standard for directed verdict and appeal: Whether the prosecution has introduced sufficient evidence that a rational jury could decide prosecution has proved its case beyond a reasonable doubt
II. Actus Reus 
General Rule: thoughts alone aren’t enough to punish, there must be an act that includes a voluntary act or omission to act

1. Positive Act
General Rule: Criminal act must be voluntary. Voluntary = not involuntary
· Why?
· Purposes of punishment assume criminals are making a choice

· We want to make sure their brains are engaged and they are not acting like automons

· If thoughts were enough, we’d all be criminals

· Involuntary Act 
· Reflex/Convulsion
· People v. Newton: Officer Fray stopped the D, ordered him out of the car. Struggle between officer and D w/ conflicting stories. Another police officer shot the D, who shot and killed Fray. Convicted of VM, appealed b/c jury didn’t get instructions unconsciousness is defense (argue accidentally pulled trigger). Reversed, upon retrial, found he pulled trigger out of reflex after he was shot 
· People v. Decina: D was epileptic who suffered seizure while driving fast, jumped curb and killed 4 people. Guilty b/c knew of condition (voluntary act stretched out)

· Bodily movement during unconsciousness or sleep
· Mrs. Cogdon killed her daughter w/ ax while sleepwalking ( was dreaming) and was acquitted of murder

· Conduct during hypnosis

· Bodily movement that otherwise isn’t a product of effort/determination of D
· Martin v. State: Officers arrested D at his house where was already drunk. Began to act obscene while on the highway. He was convicted for being drunk on a public highway. On appeal, court held not there voluntarily
· People v. Low, stolen vehicle, taken to jail and had drugs on him
State v. Barnes, drunk driving, taken to jail and had drugs on him
 (distinguish from Martin b/c brought drugs in voluntarily, stretch out actus reus to include obtaining the drugs, they were guilty) 
State v. Eaton (upheld Martin, bringing drugs not voluntary)
· Jones v. City of LA, city tried to criminalize sitting/sleeping on sidewalk. US Ct. App: can’t criminalize ‘being’

· Act can be stretched out to include voluntary act. Decided based on policy and how careful we want people to be about their conditions. Example, People v. Decina, act was stretched out
· Involuntary acts in common: brain is not engaged, acting like automons
· Not involuntary: habit
2. Omission to Act

General Rule: An individual has no duty to help another
· Why?

· Our laws are based on what not to do, not what to do

· American tradition of freedom. Don’t have to love your neighbor, just don’t hurt them
· Impracticality

· Dangers in helping (retaliation by assailant)

· From reading: unfair burden on those in high crime neighborhoods, victim privacy


Exceptions:
· When required by statute

· Examples: paying taxes, teachers reporting crimes against students, medical professionals (like psychiatrists not reporting)

· Considered applying to Pope v. State
· D took in a mentally-ill young mother and her baby, who she looked after and fed. mother had a frenzy and beat the child who died late that evening. D did nothing to stop the beating, call police or medical attention, or report the murder. Mother couldn’t be convicted because of mental illness. D was charged with child abuse and misprision of felony. Issue was whether there was omission to act exception that applied to D and if she could be charged with misprision. Court held she was not under duty to act b/c did not accept responsibility of child b/c mother was present. Result would be translation of compassion into responsibility. Also, misprision no longer compatible w/ local circumstances


· Status Relationships – b/c they gave up their liberty

· Examples: parent to child, spouses to each other, captain to crew/passengers, master to apprentice, innkeeper to drunk customers. If relationship not in footnote, should argue policy for expanding
· States are dictating what formal relationships are 

· People v. Beardsley. Man failed to call doctor when mistress took fatal dose of morphine. Court reversed conviction, no duty

· State v. Miranda. D lived with gf, failed to protect gf’s daughter from fatal beating by mother. No duty
· Staples v. Commonwealth, example of court imposing duty on adult residing with child

· Parent being abused does not discharge from duty

· Commonwealth v. Cardwell, D didn’t take steps to protect daughter from sexual abuse from father who would abuse her as well. Sometimes answer isn’t changing the law but changing the circumstances.


· Contractual duty – b/c they were paid to give up their liberty

· Example: babysitting, daycare, lifeguard, eldercare

· Commonwealth v. Pestinikas, D convicted of murder in 3rd degree after letting a 92 y-o man die of starvation after agreeing to feed him, knowing there was no other way for him to obtain food.

· Voluntarily assume duty - gave up liberty & isolated from care

· considered for Jones v. US
· Baby was placed in the care of the D who was a family friend. (mother lived with them at certain times too) He failed to provide food and medicine for the child, the child died. He was found guilty of involuntary manslaughter. D appealed claiming jury not properly instructed Issue was whether. omission exception applied. Court held he had no duty, D did not assume care and seclude b/c mother was living with them. Reversed

· Putting victim in peril

· Can also be seen as positive act where voluntary act is extended
· Facts can be interpreted as positive act or omission
· Barber v. Superior Court
D’s were physicians who told patient’s family he was in a vegetative state and had little to no change of recovery. Patient’s family decided they wanted to remove life support, physicians complied. D’s were charged with murder (magistrate dismissed after prelim. hearing, reinstated by superior court). Issue was whether removing patient from life support was omission or positive act. Court had to decide whether they wanted physician’s conduct to be a crime. Since they didn’t they decided it was an omission and they had no duty. CA appeals court dismissed. 

· Why we don’t expand exception definitions (good Samaritan laws)

· Want to encourage helping others, people may fear being placed in category

· Would translate compassion into responsibility

· Maybe to prevent meddling in peoples’ lives


· Bystander indifference examples: gangrape in Massachusetts’s tavern, murder of Kitty in Queens, NY, David Cash who didn’t stop Jeremy Strohmeyer from sexually assaulting and strangling 7-year-old girl in a vegas casino

III. Mens Rea

The kind of mental awareness that must accompany the crime. It means guilty mind, vicious will. Establishes blameworthiness, because blame and punishment are inappropriate in absence of making a choice
1. MPC Levels of Mens Rea 

1. Purposely (SI): aim or goal is result/harm

· This is where purposes of punishment most apply

2. Knowingly (SI): virtually certain of result/harm

· Purposes of punishment still apply
· Jewell Doctrine/ Ostrich Defense: High suspicion + deliberately avoid knowing truth = recklessly(knowingly (US v. Jewel)
· United States v. Jewel

· D drove a car into the US with 110 pounds of marijuana in a secret compartment and was convicted of knowingly transporting marijuana. He appealed conviction claiming jury should be instructed that they had to prove he actually knew it was there. Court affirmed conviction. High suspicion + deliberately avoid = knowingly

3. Recklessly (GI): consciously disregards risk/harm

· Realized risk and did it anyways, subjective standard

· Purposes of punishment still apply b/c making choice
· Regina v. Cunningham
· D stole gas meter from a cellar to get coins inside. He didn’t turn off the gas and victim on the other side of the wall was asphyxiated. D pled guilty to larceny but appealed finding that he unlawfully and maliciously asphyxiated claiming jury instructions of malicious = wicked were wrong. Court squashed conviction, held MR is necessary, malicious is not wicked it’s reckless, b/c that’s when PoP apply. 

· Regina v. Faulkner 
· D was a sailor who set ship on fire while lighting match to try to steal rum. Admitted to stealing but appealed violation of malicious damage act, arguing jury instructions were wrong (guilty simply because stealing rum). On appeal, conviction was quashed b/c D had to act maliciously with both crimes, and malicious = reckless.

4. Negligently: should be aware of risk/harm

· Presupposes there is reasonable person out there

· Objective standard

· Level required for criminal law varies

· State v. Hazelwood

· D was captain of oil tanker, crashed ship into reef, oil spilled into Alaska’s ecologically sensitive waters. Convicted w/ misdemeanor for negligently discharging petroleum into waters w/o permit. On appeal, argued jury instructions were wrong b/c gave civil definition of negligence, criminal negligence should require something more. Court held instructions were correct. Though can’t deter, can make people more careful

· Santillanes v. New Mexico (most jurisdictions are like this one)
· D cut his nephew’s neck with a knife during an altercation, and was charged with child abuse under statute using MR of negligently. Court held criminal negligence requires a heightened type of negligence, not civil negligence. 

2. Statute has no MR language

· Not necessarily to be construed w.o MR. 
· Under MPC, if MR is required and not specified, D must act recklessly when committing the offense

· Elonis v. US
· After the D’s wife left him, he threatened her and law enforcement through Facebook posts. He was charged with transmitting threatening communication to injure another person. Trial court instructed jury to find whether reasonable person would regard communication as a threat. Issue was whether statute had to be interpreted to include mental state. On appeal, supreme court found that reasonable person standard is incompatible with criminal cases, we interpret criminal statutes to include scienter requirements when they are not contained


Motive v. intent

· Motive not an element, but can be used to prove MR


3. Mistake of Fact
Negates MR for a crime because of a mistake or ignorance of a material fact


G.R: A defendant has a M.O.F. defense if he did not have the required mens rea for a material element of the offense. A defendant does not have a M.O.F. defense if he does not have the mens rea for a jurisdictional element of the offense.
· Differentiate material and jurisdictional elements
· Language of the statute
· Legislative intent
· Legislative history
· What makes sense (policy, what makes conduct wrong)
· People v. Prince
· D’s alleged crime: taking unmarried girl under 16 without her father’s consent. D didn’t know she was under 16. Court found mistake of fact was not a defense because the material wrong was taking a girl without dad’s consent, not her age. 
· Acoustic separation: criminal statute speaks to two audiences: public and legal. Here, to public audience: don’t take girl from father. To legal audience: don’t prosecute unless girl is under 16
· US v. Fiola
· D’s crime was assaulting federal officers, claimed they didn’t know they were federal officers. Mistake of fact defense? Court looks at congressional intent to protect federal officers to decide federal = jurisdictional element. Dissent: words in the statute for assault assume scienter requirement, there is risk of unfairness, state’s just have aggravated penalties for assault on their officers. 
· US v. Falu: statute: illegal to distribute controlled substance within 1,000 ft of school. D didn’t know close to school. M.O.F. defense? No, last part is jurisdictional element. 

· MPC: MOF is not a defense if D would be guilty of another crime if situation was as D thought it was

4. Strict Liability

Narrow category of crimes where there is no MR requirement for guilt. D is automatically guilty when committing wrongful act
G.R: MR is a requirement for all crimes unless there is clear legislative intent not to require it (Morisette)

· Indica of S.L 

· Language of statute (no M.R. language)
· Legislative history

· Other

· Public welfare offenses (in response to the industrial revolution, legislatures tried dealing with highly regulated industries. Think traffic violations food and pharmeceuticals)
· Regulatory

· Small penalties

· Too many cases, would be burden on criminal law system to prove MR

· Common law S.L. crimes: statutory rape, bigamy, adultery

· Cases (Example of indicia)
· US v. Balint
· D’s were indicted for violating the Narcotic Act of 1914 by selling medicine without order form required by IRS, claimed they didn’t know they were selling prohibited drugs. Supreme court held that proof of such knowledge was not required. Purpose of statute was to make those dealing drugs extra careful and make sure they’re prohibited before selling

· US v. Dotterweich. 
· US supreme court upheld the constitutionality of strict liability crimes. President of pharmaceutical company was convicted of shipping misbranded medication. Didn’t know they were misbranded b/c they came from manufacturer. Supreme court held mens rea was not required for the statute. Purpose was to protect public health.  

· Morisette v. United States
· D took bomb casings from an Air Force practice bombing range in order to flatten and sell them. Violated a statute for knowingly converting government property. D thought casings were abandoned. Issue was whether lack of MR will be construed as eliminating the element from the crime. Just because MR isn’t included doesn’t make it S.L. this isn’t one of the S.L crimes (public welfare)
· Opinion written by justice Jackson, former attorney general
· Staples v. US
· D charged w/ National Firearms act by possessing unregistered, automatic firearm. D didn’t know it could fire automatic. Issue: whether National Firearms Act requires proof that defendant knew weapon was automatic and should be construed with mens rea requirement. Court found indication of S.L. was necessary, rejected prosecution’s public welfare proposal. Considering congress would not want to penalize well-intentioned gun owners, and the 10 yr long sentence, not a strict liability crime. 
· Both majority & concurrence say we need some level of MR

· Vicarious Liability: automatic criminal responsibility/SL for someone else’s actions
· Courts are split, most jurisdictions uphold V.L. Others…

· State v. Guminga
· Owner of restaurant was prosecuted for waitress selling alcohol to a minor. Court held prosecuting D was a violation of due process, even though purpose was to make sure owners educate workers in not selling to minors. Not fair to restaurant owners who do their best to teach employees. Dissent: consistent with legislative purpose to not sell to minors


· Exceptions/Defenses to Strict Liability Crime

· Actus Reus (State v. Baker – car was stuck on accelerate, found guilty for speeding, but actus reus defense didn’t work b/c stretched out to include putting car into cruise control)

· Constitutional challenges/ Good faith defense 
· United States v. Kantor: popular under-age porn star misled producers into thinking she was an adult. Producers prosecuted under child protection act. D’s wanted to submit evidence of lack of knowledge, and even though it was a strict liability crime (legislative history, public policy), court allowed evidence for good faith defense to be submitted because otherwise, first amendment would require the statute to be striked. (no one would make such films again)
· Can never be mistake of fact!
· Possible defenses: entrapment, permission from legislature (M.O.L)

5. Mistake of Law

G.R: Mistake of law is no defense
· Everyone would argue

· Know laws from living in society

· Would encourage people to avoid learning laws

Exceptions

1. Mistake of law negates an element of offense (knowing act was unlawful)
· Liparota v. US: crime to knowingly use food stamps in a manner not authorized by law
· Regina v. Smith

· D damaged property in an apartment he installed himself, charged under statute that required knowing he was damaging another person’s property. Allowed mistake of law defense because he didn’t know status of his property.

· Knowledge of law not required for conviction: US v. Ansaldi (date rape), US v. Int. Minerals & Chemical Corp (transporting corrosive liquids)

· Cheek v. US *Mistake of law does not need to be objectively reasonable
· Convicted for willfully failing to file federal income tax returns. Argued didn’t know he had to pay & unconstitutional. Court held his argument of not knowing doesn’t have to be reasonable, and arguing unconstitutional is not a defense, there are other ways of challenging validity

2. D is misled by the government, and the government is estopped from claiming the defendant’s legal error is not a defense.
· Examples
· Official misstatement of law

· Judicial decision

· Administrative order (maybe by regulatory agency)

· Official interpretation (attorney general)

· People v. Marrero,

· Federal officer carrying gun prosecuted under statute which allows exception for state and correctional officers. Issue was whether misunderstanding statute could relieve D of criminal culpability. Misreading a statute is not a mistake of law defense.  Otherwise, would cause legal chaos

3. D receives no actual notice because it’s a regulatory offense with affirmative duty. D is guilty for omission,
· Lambert v. California

· D convicted of violating the registration law, which required felons in LA for more than 5 days at a time to register. Court held not fair, no notice
· Cultural Defense – not a defense
· Some may argue we need to consider culture because otherwise, have different standards of punishment

· Rex v. Esop, England 1836: sailor docked in London harbor convicted for sodomy, despite objections that sodomy was not a crime in his native land of Baghdad. Court sustained his conviction

IV Homicide

Killing of another human being. Law of murder originally built around common law until Pennsylvania in 1794 divided into degrees. Those most blameworthy are those really thinking their choices over. They are the ones that can be deterred, are dangerous, need a new attitude
Common Law Structure

Murder

1st degree murder – premeditation

· Carroll (purpose)
· Guthrie/Anderson (purpose + preconceived design)
· Planning

· Motive

· Cool and deliberate manner of killing

2nd degree murder – malice

· Intent to kill

· Intent to cause grave bodily harm

· Gross recklessness

Manslaughter


Voluntary manslaughter – HOP/provocation

· Actual HOP

· Legally adequate provocation

· Categorical

· Camplin ( CA/ fed courts
· Casassa/MPC/ EED

· Insufficient cooling time (C/L)


Involuntary manslaughter 

· Gross negligence/ mere recklessness

MPC Structure

Murder

Manslaughter/ EED

Negligent Homicide  (similar to involuntary manslaughter)
1. First Degree Murder

· We distinguish the worst murders through premeditation
· This is not always accurate, for example, compare Anderson to  State v. Forest , where terminally ill patient’s son planned out his father’s mercy killing 
· Though not accurate, we need consistency in the law

· 1st approach: if D has purpose to kill, they have premeditation 
· Commonwealth v. Carroll
· After violent argument, D shot his wife twice in the back of the head while she was sleeping. Gun was already loaded by the bed side. He disposed of the body in a land fill. D pled guilty to murder, sentenced to life for 1st degree murder. On appeal, argued it should be 2nd degree. Issue was whether there was enough evidence to show purposeful killing. Court held that purpose to kill is all that is needed for premeditation. Time between thought and killing is irrelevant if killing was intentional. The court rejected D’s arguments that premeditation requires time to think about it [no time is too short], was acting out of impulse/gun already loaded [don’t have to believe psychiatrist], didn’t have a plan
· Problem with this approach: 1st degree =  2nd degree
· Young v. State, fight over card game, court found premeditation (not from lecture)

· 2nd approach: premeditation requires purpose + preconceived design with cool deliberation
· State v. Guthrie
· After victim taunted the D and hit him on the nose, the D stabbed him in the neck and arm. D suffered from psychiatric problems, including obsession with his nose. Appealed 1st degree murder conviction, issue was whether jury instructions for murder were incorrect b/c didn’t differentiate between 1st and 2nd degree. Court held instructions were wrong because premeditation requires intent to kill plus reflection. 
· People v. Anderson
· D violently killed a young girl, presumably out of sexual frustration. She was found with 60 stab wounds. Issue was whether there was sufficient evidence for 1st degree murder. Court adopted indications of premeditation, which the D did not meet. 
· Indica of premed: planning, motive, manner of killing (cool/deliberate)
· Why they may have given Anderson a break: his attorney didn’t use defense of him being drunk, justice didn’t like DP

· Example of cool deliberation: People v. Hillery 
· Samuel Pillsbury: unplanned killing may be more culpable
· Purposes of punishment: he who plans is most dangerous,
2. Second Degree Murder

Homicide w/malice, not first-degree murder. Requires intent to kill/cause GBH or gross recklessness
· Commonwealth v. Malone

· 17-year-old D and victim decided to play Russian roulette, wasn’t expecting gun to go off but it did and the victim died. D did not want to kill his friend! D was found guilty of 2nd degree manslaughter, appealed hoping for mitigation. Issue: malice? Court rejected argument that there was no malice because he pulled the trigger 3 times. He had an extreme indifference to human life, impossible to think of any social utility that would be worth it. 
· United States v. Flemming

· D was driving drunk when he crashed head on into the victim’s car going 70-80 mph in a 30-mph zone. D was convicted of second-degree murder and is appealing to mitigate to involuntary manslaughter. Issue was whether there was malice aforethought. Because of the nature and length of the drive, D knew the risk and disregarded it. Also, the type of danger was extreme

· D that kills from drunk driving can be charged with involuntary manslaughter or murder. Evidence of the driver’s state of mind, whether he realized the risk. Indications of realizing the risk: taking car to where D will be drinking, prior records, being stopped by police right before
· So juries don’t have to worry about finding the D’s state of mind, new crime of vehicular manslaughter was created with increased penalties
· Jeffries v. State because drunk driver had prior convictions and court orders for substance abuse programs, the court concluded he had a heightened awareness that driving drunk was really dangerous, and they upheld a 2nd degree murder conviction

· People v. Watson. Court found drunk driver had actual awareness because he drove car to where he had been drinking knowing he would have to drive it later. Dissent: Using court’s reasoning, anyone who drives home drunk after driving to a bar or party could be found guilty of 2nd degree murder
3. Voluntary Manslaughter

Homicide committed out of provocation/heat of passion
(1) actual provocation
(2) legally adequate provocation

(3) insufficient cooling time

· Why heat of passion is a defense
· Partial excuse: killing is understandable in light of the frailty of human nature. Condemn but forgive 
· Partial justification: D was right, wrongdoer had it coming

Legally Adequate Provocation
A reasonable person would have been provoked 


· Categorical approach - objective [extreme assault or battery upon the D, mutual combat, D’s illegal arrest, injury or serious abuse of a close relative, sudden discovery of spouse’s adultery]
· Girouard v. State: D stabbed his wife 19 times with a kitchen wife after an argument where constantly insulted him, told him she filed charges against him in Jag. Convicted of 2nd degree murder, and on appeal the issue was whether he could use a HOP defense for victim’s words to mitigate his conviction to manslaughter. In order to prevent HOP defenses from being applied too broadly, the court did not allow victim’s words to count as provocation
· Words are not enough!

· Reasonable person with D’s emotional characteristics
· Maher v. People

·  D was told wife had just cheated on him with another man, out of rage shot other man through the ear. Issue was whether not seeing the adultery would be a reason to refuse him benefit of a heat of passion defense. Court changes approaches and says HOP doesn’t have to fit into categories. Just have to determine whether reasonable person would be provoked, jury is best suited for this. New trial w/ evidence of adultery

· Downsides of this approach

· Not always consistent

· Perpetuate stereotypes of what is sufficient provocation (homophobia) 

· Comes down to who jury likes

· Hard to apply


· Reasonable person with objective physical characteristics (Camplin)

· D.P.P. v Camplin
· 15 yr. old boy was sexually assaulted, one day exploded and killed abuser. Court held that when deciding if reasonable person would be provoked, can consider D’s gender and age.

· State v. McCain, battered woman, court only factored in her gender not her emotional background

· Why not consider emotional backgrounds?

· We have a better understanding of gender/age backgrounds rather than emotional

· Jury would not have a basis for decided what a person with a specific emotional background would do


· Extreme Emotional Disturbance

· MPC: D acted under the influence of extreme emotional disturbance AND there was a reasonable explanation for emotional disturbance
· Broadens “heat of passion” doctrine while retaining some objectivity

· Casassa 
· D stalked the victim, who he used to date and lived in his apartment building. After she refused a gift from him, he stabbed her several times in the throat and submerged her in a bathtub to make sure she was dead. The issue was whether he could use a heat of passion defense to mitigate his conviction from 2nd degree murder to manslaughter. D wanted court to consider he was under influence of extreme emotional disturbance. However, court held there was no reasonable explanation in his background for his EED, can’t accept all idiosyncrasies. 
· Does not require a provoking event
· State v. White, court allowed EED defense for D who drove to ex-husband’s work and killed him

· State v. Elliott, court allowed EED defense for D afraid of his brother

· This standard may aggravate HOP defense unfairness to women

· Some trial judges have allowed provocation defense for D’s that have experienced nonviolent homosexual advances

· Problem: once we call it reasonable, it makes it ok

· Perpetuates homophobia
 

· Cultural defenses

· Pros: may prevent discrimination

· Cons: unfair to victims, usually victim
· Queen v Zhang (not from lecture): 

· Misdirected reaction to a non-provoking victim [look at 3 mini cases]
· Depends on whether jurisdiction bases provocation on partial excuse or partial justification

· If partial excuse, doesn’t matter who D acts on, they accept this doctrine
· If partial justification, it matters who the D acts on, reject this doctrine
· Adultery: 3 cases

Insufficient Cooling Time

Common law: HOP defense requires insufficient cooling time
· United States v. Bordeaux

· D found out during an all-day party that one of the guests had raped his mother. He confirmed it later on during the day, then in the evening him and his friends severely beat him. A little after, D returned then slit his throat. Court said there had been too much cooling time. Response has to be here and now
· Commonwealth v. LeClair

· Husband suspected infidelity from wife, strangled her out of rage after confirming. Court held that suspicions provided for adequate cooling time


· Some courts accept argument that emotions can be rekindling and long-smoldering, other courts do not

· State v. Gounagias. D killed his assaulter 2 weeks after being sodomized because people kept ridiculing him for it. Court did not allow defense that the taunting rekindled & put him in HOP
· People v. Barry. D waited in victim’s apartment for 20 hours before killing victim. Court found time passing only aggravated the D rather than cool him down, so they allowed manslaughter instruction “long -smoldering”
4. Involuntary Manslaughter
Unintentional homicides without malice, requires a finding of gross negligence or mere recklessness
· Commonwealth v. Welanskey

· Fire in a poorly designed night club with little exits left  many dead. Owner of the night club was charged with involuntary manslaughter, even though he was in the hospital at the time (omission). The issue was what the mens rea requirement was for involuntary. court decided it was wanton or reckless disregard, a bad type of gross negligence.  


· Gross negligence

· Step 1: should D have realized

· Step 2: is it gross? [how bad was it vs why it was done]

· Magnitude of risk (type of danger, likelihood of harm) vs

· Social utility of behavior (benefit, costs of alternatives)

· State v. Williams

· Native American parents did not take baby to a doctor even though he needed medical attention, they were afraid child would be taken away. Baby died, parents charged with involuntary manslaughter. Court used ordinary negligence standard (later changed), D’s couldn’t argue alternatives, and affirmed D’s conviction.
· Contributory negligence: the fact that the D is doing something wrong does not get D off the hook for the crime

· Dangerous instrumentality doctrine: if one uses a dangerous instrument negligently, it is automatically gross. B/c magnitude of risk is always so high the reason for doing it doesn’t matter
· Faith healing

· Walker v. Superior Court, D’s 4-year-old was sick with flu-like symptoms, then developed stiff neck. As a member of church of Christ scientist, elected to treat with prayer. She eventually died of meningitis.
5. Involuntary Manslaughter vs. Murder

Step 1: recklessness or negligence (must have realized or should have realized)

Step 2: is it gross?

If negligent and not gross( no crime

If negligent and gross ( involuntary manslaughter

If reckless and not gross ( involuntary manslaughter

If reckless and gross ( murder

· People v. Taylor. D hit victim in head in self-defense and then covered her head tightly with plastic bag to stop bleeding but she died. Because there was no torture, or brutal prolonged course of conduct, the court held evidence of depravity (malice) was insufficient, and therefore could not support a murder charge

· People v. Prindle D led police officers on a dangerous high-speed chase, killed another driver. Court could not find evidence of depraved indifference so they could only establish manslaughter
· People v. Burden, CA court upheld 2nd degree murder conviction when father didn’t feed his child [omission]
Final: one essay homicide, one essay felony murder/ accomplice, one essay policy (includes purposes of punishment)

V Felony Murder

Misdemeanor-Manslaughter / Unlawful Act Doctrine

*Automatic, strict liability for manslaughter* 

G.R. If a death occurs during the commission of a non-felony, criminal offense, the defendant is automatically guilty of manslaughter.  (Doesn’t have to be misdemeanor)
· Reasons for Unlawful Act Doctrine

· Retribution and deterrence

· The defendant should have realized the risk  because there are laws prohibiting the offense (similar to gross negligence under manslaughter?)

· Why some don’t like the unlawful act doctrine

· Punishment doesn’t fit the crime

· We don’t like automatic liability for all criminal acts, so we have limitations

· Limitations: The underlying misdemeanor has to be
· Dangerous

· Malum in se (inherently wrong, law was passed to prevent harm b/c ppl could get hurt)

· Proximate cause (causal connection to the killing)


Felony Murder


*Automatic strict liability for murder*

G.R. If a death occurs during the commission of a felony, the defendant is automatically guilty of murder. If the felony is a BARKRM felony, automatic first degree. lf guilty of another felony ( second degree(CA).

BARKRM = burglary, arson, robbery, kidnapping, rape, mayhem

Under common law, burglary = breaking into house at night, mayhem=mutilation

Best defense to felony murder is that defendant didn’t commit the felony

· Reasons for felony murder

· Retribution. We don’t like felons and have to show they’re bad for killing

· Problem: too broad a scope when killing isn’t intentional

· Deterrence to prevent killing during felony

· problem with this is that the death is just usually bad luck. (footnote: only .6% of robberies end in death)

· It would make more sense to increase punishment for felonies and deter the felony itself

· Origin from English common law where felonies were punishable by death anyways

· Could prove malice with BARKRM anyways, FM just makes it easier for prosecution to prove malice

· Problem: if we apply FM too broadly, we’re omitting mens rhea completely. MPC doesn’t have FM at all b/c they’re hooked on MR

· Regina v. Serne

· D’s took out insurance policy on house and mentally disabled boy and set the house on fire. Another boy died though they didn’t intend him to. Judge Stephens tries to convince the jury that if FM was applied here, it would be extended to cases it shouldn’t be applied to. He wants limitations to FM. In this case, FM shouldn’t be applied b/c didn’t intend to kill second boy. Jury found not guilty, though we don’t know why they didn’t find malice another way for murder

Limitations

To quality for felony murder, 

(1) the felony must be inherently dangerous 

(2) the felony must be have an independent purpose other than homicide (merger rules)

(3) The killing must occur in furtherance of the felony (timing, who does the killing, and who is killed)
We needed limitations because we’re hooked on mens rea, and jury would be concerned finding malice for felony but not the homicide

Inherently Dangerous 

Approach 1: inherently dangerous in the abstract (CA uses this)

· Consider whether offense could be committed without causing harm
· This view favors defendants
· Reason for this limitation: defendant must have realized the risk and prosecution could likely prove malice


· People v. Phillips, parent took 8 yr old daughter with eye cancer to chiro who claimed he could cure her for $700 but she died 6 months later. Underlying felony – grand theft. Found guilty of 2nd degree murder, on appeal argued FM instructions should not have been given. Court said felony as committed in the abstract determines whether inherently dangerous, in this case it wasn’t, so shouldn’t have gotten FM instructions. Prosecution tried arguing felony was grand theft medical fraud, but court didn’t accept because they don’t like FM rule and want to limit it. Regardless, D was found guilty of murder on retrial b/c callous disregard


· People v. Henderson, D’s felony was false imprisonment, and elements of the crime included fraud/deceit. Because not all life endangering conduct, not inherently dangerous in the abstract 

· People v. Burroughs, D gave leukemia patient faulty medical advice and treatment, felony was practicing medicine without a license, court found inherently dangerous and convicted of felony murder

· *All BARKRM is inherently dangerous in the abstract!

Approach 2: inherently dangerous as committed

· Consider whether offense was inherently dangerous as committed

· Problem: since someone died as a result, act is always I.D. as committed

· This approach is favored by prosecutors

· Hines v. State, underlying felony of felon possessing a firearm, accidentally shot and killed friend in wooded area thinking it was a turkey. Sentenced to life in prison for felony murder, affirmed b/c inherently dangerous as committed

Independent Felony (Merger Doctrine)

If the underlying felony is an integral part of the homicide itself, it is not an independent felony the FM doctrine is not applied. 
*All BARKRM are independent felonies

Felony qualifies for this exception if

(1)  no separate purpose other than a step towards killing,
 (2) finding guilty of felony requires finding malice

· People v. Burton

· D was found guilty of first-degree felony murder after killing someone in armed robbery. D claimed that armed robbery was not an independent felony because of Ireland.  Merger doctrine came from Ireland. In Ireland, D shot and killed his wife, underlying felony was assault with a deadly weapon, judge did not give FM instructions because jurors had to find malice for felony anyways and it was an integral part of the killing. Here, armed robbery has a separate purpose than killing, so not independent and merger does not apply. 

· Reasons for the merger doctrine

· Manslaughter would automatically be murder

· Confusing for jurors to find malice for underlying felony (which is also intent to kill) but not murder

· One of the rationales for FM is deterring killings during felony, but when underlying felony always has threat to human life, the deterrence rationale doesn’t apply here

· Visualize this

· Court created doctrines that got prevented FM from applying to the least dangerous felonies (inherently dangerous) and the most dangerous felonies (merger doctrine). In between, we are left with felony murder!

In Furtherance of the Felony

(1) Timing

(2) Who does the killing

(3) Who is killed

(1) Timing

· The time between the attempt and the getaway is in furtherance of the felony

· People v. Gillis 
· A homeowner saw D trying to break in, D stopped, drove away, killed 2 drivers while speeding way from police. Court ruled that the D was fleeing from the burglary and was guilty of first degree murder

· People v. Cabaltero (not from lecture), robbery look out shot/killed approaching car, leader then killed him. Court upheld 1st degree FM convictions for everyone b/c ensured success of robbery

(2) Who does the killing

Jurisdictions take different stances regarding whether a felon is responsible for a death committed by someone other than a co-felon
· Agency theory

· Provocative act doctrine

· Proximate cause theory

Agency Theory (CA)
· Felons act as agents of each other, co-felons are responsible for only the killings committed by a co-felon 
· State v. Canola, co-felons try robbing jewelry store, co-felon shoots owner who shoots him back, both die. Issue was if felons are responsible for the co-felon death even though owner shot. CA uses agency approach, sentencing and conviction for death of co-felon striked. (not for owner tho)

For jurisdictions that use the agency theory: Provocative Act Doctrine (Implied Malice)

· If a felon creates atmosphere of malice, and killing could be attributed to their acts, they are guilty of murder

· This is not technically felony murder
· This is used by jurisdictions that use the agency approach

· People v. Caldwell

· Group of robbers robbed Church’s fried chicken, during their escape they started a gun fight with police. One of the felons was shot and killed by police after he wouldn’t drop his weapon. The issue is whether the co-felons were culpable for his death. CA is agency theory state, so needed another way to find defendant’s guilty. Under provocative act doctrine, there was malice because they started a gun fight, and death was attributed to their acts. Murder conviction affirmed

Proximate Cause Theory

· Felons are responsible if their activity is the behavior responsible for the killing

· Created for shield cases

· Favored by prosecution

(3) who is killed

Some jurisdictions will not hold co-felons responsible if the person who dies is a co-felon. Other jurisdictions will hold them responsible because even the life of a felon is valuable

Felony Murder and the Death Penalty

G.R. A defendant’s reckless disregard for human life and substantial participation in the felony is sufficient to justify the death penalty

· Tison v. Arizona
· Two brothers armed their father to help them break out of jail. Once they escaped, they kidnapped a family, and the father shot and killed all of them. The two brothers were found guilty under felony murder and given the death penalty.

MPC: if death occurs during the commission of certain listed felonies, there is a presumption that the defendant acted with recklessness. (robbery, rape, deviate sexual intercourse by threat of force, arson, burglary, kidnapping, and felonious escape). Therefore, there is a presumption that death during felony meets standards for murder, but defense can rebut the presumption, it isn’t automatically murder
VI Causation
Chain of events that connects D’s act to harm, where weird things can happen, and we have to decide who is responsible. Different standard than in tort law
Transferred Intent

· D’s intent to kill is transferred to act that actually killed
· MPC: intent is not automatically transferred. Must determine whether harm is too remote or accidental to have a just bearing on the gravity of the offense
· If you accidentally kill someone with high status, should they be punished for intent to kill the regular person or the one with high status? Depends on the jurisdiction

· Common law: greater retribution for high status individual

· MPC: only responsible for harm intended

· If D shoots, bullet passes through and kills additional person?

· Some jurisdictions say only liable for 1st death, other jurisdictions say liable for both

· Not confined to homicidal crimes, State v. Elmi, firing gun in living room

Causation requires

(1) But for / actual cause under the MPC
D is link in chain of causation, harm wouldn’t have happened w/o D’s actions

(2) Proximate cause/ legal cause under the MPC
Whether the cause is sufficiently direct to hold the D criminally culpable

Factors in assessing proximate and legal cause:
· Foreseeability of the harm

· Intervening acts break chain of causation?: foreseeable?  who could best control? who we want to punish? 
· Control and policy


But for/actual cause

· Does not have to be the sole cause, first cause, or last cause
· People v. Acosta
Proximate cause
· Foreseeability of the harm: don’t’ have to foresee exactly what will happen  (Kibbe – robbery victim left on side of the road to freeze and hit by truck)

· People v. Acosta. Court uses the highly extraordinary result standard for foreseeability. Even though the court find it was foreseeable, D’s murder conviction was reversed because no evidence of malice (Didn’t consciously disregard the risk – didn’t know about it)
· People v. Arzon. Other fire didn’t break the chain of causation It was foreseeable the firemen would come, don’t have to see exactly what will happen
· Determining when intervening acts break the chain of causation (superseding or dependent acts)

· People v. Warner-Lambert Co: Court reversed D’s conviction because did not know what intervening act was and therefore not enough for proximate cause

· Acts of nature
· if routine, doesn’t break the chain of causation. If extraordinary it does
· argue both ways whether foreseeable and who controls exposure to mother nature

· Medical Malpractice

· Standard medical malpractice is foreseeable, doesn’t break chain 

· Exception: intentional maltreatment/ gross neglect breaks chain

· Acts/conditions of the victim

· Victim’s conditions don’t break the chain of causation. It is foreseeable that the D has the most vulnerable victim

· State v. Lane, victim was susceptible to head injuries and died after being punched

· People v. Stamp, robbery victim died of heart attack

· Foreseeable that victim will do anything to escape

· People v. Kern, black teens chased onto freeway, didn’t break chain

· Whether victim’s acts break chain usually depends on control

· People v. Campbell. Victim’s suicide broke the chain because he had ultimate control and choice not to kill himself (Compared to Michelle Carter who had psychological control of her victim)

· Stephenson v. State. Victim’s taking of poison did not break the chain because she was under the control of the D. Cited Rex v. Valade where victim jumped out of window to escape rapist. Distinguished from State v. Preslar where wife slept outside dad’s house after fight with husband (policy/control)

· People v. Matos, police fell while chasing robber, felony murder conviction upheld


· Additional Perpetrator

· If they’re related – doesn’t break the chain

· If unrelated – may be an independent intervening act
· One approach is that they are both guilty

· Another approach: one gets an attempted murder and the other gets murder


· Drag racing

· Choose if acts break the chain depending on who we want to punish

· Commonwealth v. Root, Court said victim’s actions broke the chain of causation because he was in control

· State v. McFadden, Court said victim’s actions did not break the chain of causation, and no reason to let the D off the hook. Maybe because here, an innocent little girl died! 

· Concerted Actions/ Mutual agreements

· Intervening act by victim doesn’t break the chain of causation

· Commonwealth v. Atencio. Friend died while playing Russian roulette, court upheld involuntary manslaughter. They had equal control


· Acts by drug addicts implicating drug dealers

· Courts may ignore intervening act doctrine

· Argue foreseeability (addict is likely to take the drug they are given), policy (drugs are bad), control (addicts don’t have power to resist)

VII Attempt

D is punished for trying to commit a crime
Type of inchoate crime: harm is never committed

Best defense = the completed crime was not my purpose!
Prosecution must show the defendant had the purpose to commit the crime (mens rea). The model penal code suggests it is sufficient if the defendant is “virtually certain” they are committing a crime (mens rea). There is split authority regarding how many steps the defendant needs to take towards the completed crime (actus reus). California uses the dangerous proximity standard, which compares how how many steps the defendant has taken to how many are left to complete the crème. The MPC requires a substantial step strongly corroborative of criminal intent. Federal courts use the model penal code standard.
· Why we criminalize attempt

· Retribution, deterrence (succeed in completed crime, danger to society, rehab

· BLAMEWORTH MENS REA!!!


· How we punish attempt

· CA approach: ½ as much as completed crime

· Common law approach: same as completed crime

· MPC 5.05: 


· Why punish less than completed crime?

· No harm, which usually drives punishment


· Attempted statutory rape

· Don’t need purpose with regards to age, just the act (Commonwealth v. Dunne, affirmed D’s conviction for attempted statutory rape)
· Mens rea requirement

· Specific intent/ Purposely

· For multiple choice: use purpose

· Smallwood v. State, prosecution has to show evidence that it was D’s purpose to infect and kill women he slept with. Examples of purpose: Hinkhouse: told sexual partner if he were HIV positive he would spread to people. Caine jabbed a syringe into arm yelling “I’ll give you aids”

· MPC: “circumstances as he believed them to be” this suggests virtually certain
· Standards for attempt are really high because want to make sure that that’s what the D really wanted to do so purposes of punishment apply. Also gives D’s a chance to change their mind

· Attempt not applied to FM because definition of FM is D didn’t have intent to kill

· No attempted involuntary manslaughter because can’t have purpose to act negligently (can have attempted voluntary manslaughter
· Actus Reus: how much of the completed crime needs to be done. Distinguish between preparation or attempt
· First step

· Never used because inefficient use of law enforcement & D could change their mind

· Last step (common law, Eagleton)
· According to King v. Barker, common law says they did not never used. It may be too late to stop, and there are points before this we can prosecute

· Dangerous proximity (CA) focuses on how much the D has done and how much is left to be done. Is the D dangerously close to committing?
· P: argue how much they’ve done that’s dangerous

· D: argue how much is left to do (claim it was preparation/)?
· Justice Holmes: crime would’ve happened if no one stopped

· People v. Rizzo. D’s convicted of attempted robbery, but didn’t see or come close to who they wanted to rob (did not come dangerously close). Conviction reversed
· Unequivocality test

· Whether D’s actions in the abstract demonstrate an unequivocal intent to commit a crime

· McQuirter v. State, black man walking behind white woman showed he intended to rape

· People v. Miller. D threatened to kill Jeans, loaded rifle but didn’t aim. Court reversed conviction. (Levenson commentary: can walk into a field with a gun and not kill anyone)
· Problem with this approach: not a separate test from MR


· MPC (FED)

· There must be a substantial step strongly corroborative of D’s intent

· Indications of substantial step: 
· lying in wait, searching for the victim, enticing the victim to go to place for commission of crime

· surveying place where crime will be committed

· unlawful entry of a structure or vehicle where it’s contemplated crime will be committed

· possession of materials designed for unlawful use which can serve no lawful purpose, 
· Mesh of dangerous proximity and Unequivocality
· US v. Jackson, substantial steps: visiting bank on two separate occasions, guns, hidden license plate

· Commonwealth v. Buswell. Undercover police officer offered D her underage daughter to have sex. Court upheld solicitation conviction but reversed attempt conviction because didn’t even see the daughter

· Many states have enacted anti-stalking statutes in response to women suffering harassment and violent injury. CA was first state. Challenge to draft law that criminalizes targeted misconduct without violating constitutionally protected speech 

· Use MPC and dangerous proximity on test if running out of time


Defenses to Attempt
1. Abandonment

Under common law, abandonment could not be a defense because they used last step, if D abandoned it’s because they were afraid of getting caught. As A.R. standard changed for attempt, so did defenses

MPC: D has affirmative defense to attempt if

(1) abandons effort

(2) fully & voluntarily

(3)conduct manifests a complete renunciation of criminal purpose
Abandonment is not voluntary if motivated by fear of getting caught or if postpone to a more advantageous time.
· People v. Johnston, D changed mind to rob gas station because they only had $50, court didn’t allow defense

· People v. McNeal, girl talks rapist out of kidnapping/raping her, courts didn’t allow defense, she just put up an extra hard fight

· Ross v. State: case similar to McNeal and defense was allowed

· *jury decides on standards and whether defense is believable

2. Impossibility

Arises when a defendant has done everything possible to commit a crime but circumstances prevent completion
G.R. Factual impossibility is not a defense to attempt, legal impossibility is.

· Factual impossibility: factually impossible to complete a crime (prosecution will argue this)
· Legal impossibility: intended act would not amount to a crime (defense will argue this)

· Traditionally, under common law, judge would choose one of the two based on who they wanted to punish.

· People v. Jaffee, D bought what he thought was stolen goods, court called this legal impossibility. Case with identical facts, People v. Rojas court reached opposite result
· People v. Duglash, D shot guy that we don’t know was dead or not, courts called this factual impossibility b/c wanted to punish


· Better approach: MPC 5.01(1)(a)


MPC 5.01(1)(a):  D is guilty of attempt if there would have been a crime if circumstances were as D believed them to be.
MPC 5.05(2) Exceptions: If there is no danger of actual harm (argue danger of the crime occurring or danger in general), can be mitigated or dismissed
· argue purposes of punishment
· If legal impossibility, argue under the MPC that since act isn’t illegal, legislatures think the D poses no threat. 
Phrasing impossibility on an exam: Voodoo Doll example

· Factual: If the facts were that poking a voodoo doll caused death, the D would be guilty. Or factually impossible to kill someone with a doll?

· Impossibility: There is nothing illegal about poking a voodoo doll

· MPC: If circumstances were as D believed them to be, that poking doll would cause death, he would be guilty

· Possible mitigation or dismissal because there is no danger of committing an actual crime, and there is no public danger either
IX Accomplice Liability

D is liable for acts of another. Everyone who knows ahead of time and helps is charged in the same category and subject to the same punishment. D’s are charged with the substantive crime!
	Common law degrees
	Modern degrees

	Principal in 1st degree
	Actual perpetrator

	Principal in 2nd degree
	Aider & abettor

	Accessory before the crime
	Aider & abettor

	Accessory after the fact
	Accessory


· Punishment
· Accomplices and principals get the same crime and subject to the same punishment, but can receive less in sentencing

· Problem: mandatory minimums don’t allow for differences in culpability

To charge the D with the substantive crime under accomplice liability, prosecution must show that the D helped (actus reus). Prosecution must also show the D did so knowingly with the purpose for the crime to succeed (mens rea). In California, the defendant is presumed to have purpose for reasonably foreseeable crimes.

AR: Help

MR: (1) knowingly help

         (2) intent for crime to succeed



( includes reasonably foreseeable crimes (CA)



( attendant circumstances

AR
· Mere presence is not enough for accomplice liability (unless arranged for that to be form of encouragement or have duty)
· Hicks v United States. D was there when brother shot and killed victim, was convicted for murder as accomplice. Appealed jury instructions which said presence was sufficient and didn’t specify words of encouragement must have had intent to encourage. (correct) SEE HYPOS UNDER CASE

· Words of encouragement can be help – D must have had intent to encourage
· People cheering on New Bedford tavern rape could have been prosecuted


· Help doesn’t have to make a difference or be the only form of help and the principal does not need to know.  Just have to be capable of helping
· Judge Talley: not clear whether helping his brothers made a difference in making it easier to kill who they were looking for.

· Wilcox v. Jeffrey. Reporter bought a ticket and attended jazz concert, non-citizen jazz musician was playing, was found to be an accomplice.

· Why is standard for AR so low? Based more on purpose than what you do to help. Not much needs to be done

· Complicity by omission

· G.R. no duty to help, but a person can be an accomplice if he has a legal duty to prevent the offense and fails to do so with purpose of facilitating the crime (MPC)

· MPC: Person is legally accountable for conduct of another person when he causes an innocent or irresponsible person to engage in such conduct

· Accomplice can still be held liable if principal has immunity. Principal can be found not guilty while accomplice is found guilty


MR


· Knowing crime will succeed is not enough

· State v. Gladstone, directed police informant to another drug dealer because he was out of drugs, he didn’t have purpose to help, he didn’t care

· Exception (not really an exception): for extremely severe crimes, what else could be the D’s purpose?

· US v. Fountain, D provided killer with knife to kill jail guard
· Policy for purpose rather than knowledge

· Those we want to punish are those with purpose

· Want to make sure D is not just incidentally involved

· Would extend liability to people we wouldn’t want it to


· Purpose can be established by reasonably foreseeable crimes (natural and probable consequences doctrine)
· People v. Luparello, asked friends to shake down victim for info on ex-lover’s location. Friends ended up killing the victim, court upheld D’s first-degree murder conviction because reasonably foreseeable
· Roy v. United States: illegal gun sale turned into armed robbery, court rejects natural and probable consequences doctrine and held D was not accomplice
· MPC rejects this doctrine

· Attendant circumstances

· Courts go both ways on accomplice mens rea for strict liability crimes. In some jurisdictions, if principal doesn’t need to know and is still guilty (strict liability), accomplice may have defense if didn’t actually know. (Statutory rape)
· Don’t need to know things that principal does not need to know
· Accomplice to negligent crimes only requires negligence

· Not necessary to establish a but-for relationship between D’s actions and actions of another to establish accomplice liability


Did we do abandonment for accomplice liability?
X Conspiracy

Agreement between 2 or more people to commit a crime. Conspiracy is charged separately and additionally to the completed offense

A conspiracy is an agreement between 2 or more people to commit a crime. To charge the D with the separate crime of conspiracy, prosecution must show that the D agreed to an illegal act (actus reus). Agreement can be tacit or concerted…. Prosecution must also show the D agreed knowingly with the purpose for the crime to succeed (mens rea). Some jurisdictions may also require an overt act.
A.R.: Agreement [written, oral, tacit, concerted]

M.R.: 1. Knowingly agree


2. purpose for crime to succeed


3. Overt act: any act by any co-conspirator to show the      

conspiracy is at work (not required under common law)


· Agreement

· Don’t need to know co-conspirators or meet at the same place. Leaving a message is not agreement

· Easy requirement because we don’t like organized crime. That’s why prosecutors love this crime
· United States v. Alvarez: D loaded empty washing machine from pickup truck to plane, nodded that he would be at the offloading site. In a rehearing en banc, the court upheld conviction for co-conspiring to import marijuana

· Which two people qualify?

· Gebardi rule: don’t count victim as co-conspirator
· Gebardi v. US, unmarried man and woman took a train across states, were convicted for conspiring to violate the Mann Act (taking woman across state lines to shtoop). Court held not going to punish victim. Because victim wasn’t conspirator, man wasn’t either

· Wharton rule: if crime requires 2 people, don’t call it a conspiracy

· Example: dueling, adultery, drug transactions, bribery

· Usually reject Wharton rule unless legislature wants to use it because would apply to many crimes (b/c want 2 use 4 drugs)
· Garcia (adopts unilateral rule)
· Unilateral rule: need one person who thinks they are committing a crime ( MPC USES THIS

· Bilateral rule: need 2 people capable of committing crime ( COMMON LAW-FEDERAL/ CA

· Use both on exam

· Garcia

· D asked neighbor to help kill her husband. Neighbor told detective. D convicted for conspiracy, even though neighbor testified he faked acquiescence. Court adopted unilateral rule and affirmed her conviction

· Proving purpose

· Knowledge is never purpose 
· Commonwealth v. Camerano, D rented land to someone he knew was growing marijuana, court reversed conspiracy conviction because no intent

· US v. Scotti, mortgage broker helped extortion victim get a loan, knowing he had been threatened. Court reversed conspiracy conviction b/c his assistance was not enough 

· Best way to prove is direct evidence

· Lauria: Knowledge gets elevated to purpose when


· Dangerous product in large quantities

· D has a stake in the venture (look for inflated prices)
· No legitimate purpose for goods/service

· Disproportionate volume of services for illegal use
· Lauria: issue was whether knowledge that one’s services were being used illegally established intent. Lauria did not raise prices for prostitutes, his call service had a legitimate use, and wasn’t mostly used by prostitutes
· Overt act

· Not required by all jurisdictions

· Origin: Irish rebellion, in Mucahy D’s were indicted for conspiracy to start rebellion but didn’t do anything

· Prosecutors may list a lot of overt acts to play the odds one will suffice, and also because overt acts go to jury room and provide roadmap for what happened
· Reading notes, Whitfield: supreme court held when a federal statute is silent on overt-act requirement, no requirement should be read


· Key* look for Pinkerton Liability/ Co-Conspirator Liability: All CC’s are automatically responsible for crimes committed by other CC’s during the course of the conspiracy. CC’s don’t have to do anything to help, or even know, but the acts must be in furtherance of the conspiracy
· Why?

· DON’T JOIN A CONSPIRACY

· Pinkerton v. US, brothers Daniel and Walter conspired to commit tax fraud. Daniel was convicted for Walter’s substantive acts. Court rejects US v. Sall that said need evidence of helping with the crime. Once you join C, you are responsible for all acts by CC’s. 
· MPC REJECTS THIS


· Wheel and Chain conspiracies

· Wheel (fence) usually separate conspiracies
· Chain (drug distribution: manufacturer, distributor, ..) usually a single conspiracy
· Combination: show spokes connect to middle by common venture
· Kotteakos. 
· Government sought to try all the D’s in one conspiracy and charge them with substantive crimes of one another. The Supreme Court held the D’s were involved I smaller individual conspiracies. I order to charge them with being in one conspiracy, the government would have to connect the individual spokes of borrowers by showing they had a common interest in a single venture

· Abandonment to avoid CC liability
· Full and voluntary renunciation (D bears burden in federal cases)
· Must notify CC or police. NOT ENOUGH TO JUST NOT SHOW UP

· Us v. Randall, inactivity from a gang does not constitute withdrawal

· This just stops Pinkerson liability

· To avoid conspiracy charge under MPC (not available under common law). I think this works for accomplice liability to
· Full and voluntary renunciation

· Notify CC or police

· Must thwart

· Common law: not a defense. Crime can’t be uncommitted

· Hypo: officer wanting to cook woman. Messaged someone online who wanted join. May be enough for conspiracy (if they plan where to meet during message that may be overt act). But it probably isn’t enough for attempt
XI Defenses – Self Defense

Intro to defenses
· Didn’t do the crime (prosecution has failed to establish a required element). If P has proved guilt beyond a reasonable doubt, then we look at affirmative defenses:

· Justification (self-defense, defense of others, necessity)

· D made the right choice, so doesn’t fit the purposes of punishment

· The life of a person doing good is more precious than the life of a person doing bad

· Excuse: (duress, insanity, diminished capacity, intoxication)

· D did not make the right choice but is not culpable

· Differentiation J/E necessary for assigning burden of proof

Elements from US v. Peterson:
D that meets Peterson requirements is entitled to acquittal


(1) Threat of death or serious bodily harm (MPC serious felony like R/K)

-D honestly in fear [subj.]


-D reasonably feared [obj.]



-Goetz standard, RP in D’s situation


-MPC

(2) Imminent threat


-here & now [obj. common law] 

-does D believe imminent [MPC subj.]


-R.P in D’s situation would believe imminent [most likely to use]
(3) Proportional response

(4) No duty to retreat

(5) Not be the initial aggressor

Element 1 – threat of harm


· Standards for reasonable fear

· Goetz Standard, C/L semi-objective: reasonable person in the D’s situation
· Physical attributes

· Relevant knowledge of attacker

· Prior experiences

· MPC: 

· D believed force was necessary
· If D came to that conclusion recklessly or negligently, responsible for lesser crim and don’t have defense for reckless or negligent offense 

· If D has an honest but unreasonable fear

· Some jurisdictions call it imperfect self-defense, mitigated to voluntary manslaughter

· Majority would convict as crime without defense

· MPC Why we may use a more subjective standard catered to the D

· No such thing as a reasonable person when they are threatened

· Problems: racial profiling

· If we allow fear of a race as a defense, we are normalizing racism. On the other hand, we all have bias, so would it be fair to disregard this in the court room?

· Trayvon Martin:

· Issue: do we allow battered women syndrome in RP standard?
· Battered women are repeatedly subject to physical/psychological abuse in cycles of abuse and loving behavior. They don’t leave because they are trapped by their own fear, or financially dependent
· D’s may want to bring expert testimony to explain what BWS is to demonstrate that D honestly feared. 

· State v. Kelley, wife stabbed abusive husband with scissors as he ran towards her, was convicted of reckless manslaughter, appealed to allow evidence of BWS and evidence was allowed to show that she honestly feared. (P argued she was not because she stayed). Upon retrial, D was still convicted

· 30 states recognize gender neutral battered persons syndrome
· Criticisms

· Feminism: victim is labeled as having a mental health disorder

· Professor Caplan: this theory blames the deceased, it is learned violence, victims are given a license to kill when that should be up to the law, self-defense is a justification not an excuse. 

· Self-defense is supposed to be the exception, not used when we don’t trust the law to prosecute

Element 2- imminent threat

-here & now, strict time requirement [obj. common law] 

-R.P in D’s situation would believe imminent [most likely to use]

-does D believe imminent [MPC subj.]

· State v Norman.

· D was in an abusive relationship with her husband for 25 years. After a battering incident, she shot him in the back of the head three times while he was asleep. There was an issue of whether she reasonably feared because threat wasn’t imminent (husband was asleep, she had time to escape, her testimony was that she would be killed eventually, docs testimony was that she thought death was inevitable). The court used the completely objective standard, here & now, and held against her.

Element 3 – No excessive force

Force has to be proportional. D can only use lethal force when faced with lethal force

MPC: deadly force is not justified unless there is a threat of deadly force, or serious felonies such as rape and kidnapping

Element 4 – Duty to retreat

· Under common law, there was a duty to retreat. 
· For the purpose of avoiding violence

· Now, a D only has a duty to retreat when using deadly force, and only if they [are aware they] can retreat with complete safety
· To better reflect courage and masculinity

· Retreat for deadly force to prevent killings (even criminal’s life has worth)

· There has always been the castle exception (do not have a duty to retreat if you are using deadly force in your own home)

· Some courts require duty to retreat if attacker is co-occupant. MPS allows deadly force on co-occupants

· A few states require home owner to flee if assailant is guest, most will allow deadly force

· Problem: when does duty to retreat start applying? Argue to the jury

· Stand your ground laws: No duty to retreat

· Possible theories behind: lack of trust for law enforcement, manliness – why should I leave?
· Another problem: people like George Zimmerman

Element 5 – not initial aggressor
· Differentiate between initial aggressor and instigator

· Initial aggressor is the person who actually escalates the violence. But it will be up to the jury to make this differentiation
· Why we have this element
· D didn’t do the right thing

· Self-defense is supposed to be a defense of last resort, not a way to get revenge and take control of our streets


· If not using deadly force, can be initial aggressor

· US v. Peterson. D catches victim stealing windshield wipers from his car outside, goes back inside to grab a gun and when he comes out the victim is about to leave. The D provokes victim and dares him to come towards him, when he does he shoots. D appealed instruction that self-defense instruction is not available to an aggressor. The court held the instructions were correct.

 Self-defense of another
· minority: Justified if person being defended would be allowed to use the type of force

· majority: justified if D reasonably believes force is necessary to prevent imminent attack

· MPC: justified if reasonable to believe the person being defended would be allowed to use the type of force (MPC)
Defense of property

· Generally, a person can only use deadly force to protect their lives and not property
· no spring guns, killer dogs, etc. “Beware” signs don’t change this!
· some jurisdictions have passed laws to allow deadly force to protect property
· People v. Ceballos
· D set up a spring gun to prevent garage burglary and it shot a kid in the face. The court held he would not be justified in shooting the kid himself. The meaning of burglary of changed so that it’s not always a serious felony that threatens one’s life. Spring gun can’t be used because an actual person can assess the danger.

Use of Force by Law Enforcement 
· Police may only use deadly force against a fleeing suspect if there is a threat to the police or others (Tennessee v. Garner)
· police officer shot and killed a fleeing 15-year-old burglary suspect.
· What it would take to convict an officer

· Laughing about the killing, lying about it, doing it repeatedly
XII Necessity

Elements

(1) Choice of Evils

(2) No apparent legal alternatives

(3) Honestly and reasonably chooses the lesser evil

-D honestly believes it’s the lesser evil

-belief is reasonable ( RPcommon law) or D believed R(MPC)


(4) Threat of harm is imminent


-here and now (common law)


-RP would believe imminent


-MPC doesn’t have this as a separate factor
Limitations:
(5) Did not bring upon self

-MPC approach: D who creates their own necessity does not lose the defense for intentional crimes. May be prosecuted for reckless or negligent crimes. Also allowed for homicide
(6) No contrary legislation

(7) no homicide

Element 1 Choice of Evils

· People v. Unger

· Prisoner escaped from honor farm because of threats of sexual assault. He did not surrender himself after escaping. During trial, he tried to claim a necessity defense but the trial judge refused to instruct the jury on necessity. Prosecution argued the court should use the elements from Lovercamp to decide when a prisoner has a necessity defense. The court rejects the surrender requirement from Lovercamp.

· Trial court didn’t instruct on necessity because they were worried about implications. Jury could always be angry about prison conditions and let defendants off the hook

· US v. Bailey

· Supreme court held surrendering is required for a necessity defense


Element 2 No apparent legal alternative

· economic necessity cannot be used as a defense. Even if it involves starving children

· this is a capitalist country with opportunity

· otherwise everyone will steal

· what ends up happening is prosecutors choose not to prosecute these cases US v. Schoon

· Protesters against war in El Salvador were convicted for obstructing activities of an IRS office after they spilled fake blood over the office. The court did not allow the necessity defense because this was a case of indirect civil disobedience – they were not protesting laws under which they were charged. Trial court had also said there were legal alternatives.

Element 3 the lesser evil

· Under common law, a defendant had to be correct about what is the lesser evil.

· Now, defendant’s belief must be honest and reasonable (common law). Or under the MPC: whether the D thought they chose the lesser evil

· What is the right choice?

· Life > property

· In most jurisdictions there is no necessity defense for homicide. MPC allows necessity defense for homicide if it involves saving many lives

· Policy

· Cannot measure the value of one’s life over another person’s

· Can show leniency to D’s during sentencing


Element 4 threat of imminent harm

· MPC doesn’t have this as a separate factor but it can be considered


Necessity – special circumstances
· Supreme court has rejected a federal medical necessity defense

· Even if necessity isn’t instructed, D would try bringing in evidence because it would make the jury more sympathetic. Prosecutors may file motion in limine to keep evidence from being admitted at all

· Public Committee Against Torture v. State of Israel 

· GSS does not have authority to use physical interrogation, but if there is a ticking time bomb scenario, GSS agents may use necessity defense

· Bybee memorandum: torture is ok for terrorist scenario

XIII Duress

Elements – Common Law
1. threat of present, imminent pending harm

-here & now


-RP in D’s situation (issue, who is RP)
2. of death or SBH
3. to defendant or close family member

4. create such fear that an ordinary person might justly yield

Limitations

1. cannot bring upon self. 
2. cannot use for murder (in CA can’t even mitigate)
Elements - MPC
1. threat of unlawful force [no economic threats]
2.. against any person

3. create such fear that would cause a person of reasonable firmness to yield
Limitations

· D did not recklessly put himself in duress situation. If negligently put himself in situation, no defense to negligence crimes
· *note that duress can be a complete defense to homicide under the MPC
· Note: threat of present, imminent, pending harm is not a strict requirement. Can be total defense to homicide.
Sliding scale-the more serious the crime should be

· Duress could be used as a defense to felony murder

· Some courts distinguish which issue BWS evidence is admissible for (reasonableness of fear, negligence in being in situation, firmness D should be expected to exhibit). Some courts allow for all aspects

· Courts don’t agree on whether evidence of BWS is admissible in cases of robbery or drug deals under pressure of abuser

· Some courts hold an adult suffering from mental deficiency to a reasonable person standard

XIV Mental Defenses
1. Insanity

Common law standard from M’Naghten –(CA and Fed)
 1) D is presumed to be sane, 2) must prove that at the time of the act he had a mental disease or defect, and 3) he did not know the nature or quality of the acts, or he did not know the acts were wrong. Common law also uses the irresistible impulse test and deific decree exception. Under the model penal code, the D must rather prove 3) he lacks substantial capacity either to appreciate the criminality or conform conduct to law.

D does not know the nature or quality of the acts if he is hallucinatory or out of touch with reality. Society’s morals are indicative of what is wrong, b/c legality based on morals. In addition to M’Naghten standard, D pay show he had an irresistible impulse, or he was acting under deific decree. 

While analyzing MPC.. D did/did not appreciate because lacked a realistic understanding. 
· Competency (ability to stand trial)
· Dusky: rationally understand proceedings, consult with attorney and participate in defense
· Treat D until they are competent

· Government has interest in trying D, forced medication is likely to render D competent, alternative treatments ae unlikely to achieve same results, treatment is in D’s best medical interest

· Can have no recollection of crime but be competent for trial

· Insanity: mental state at the time of the crime. A legal standard

· Public views defense as D’s escaping culpability, but insanity is a really difficult standard to meet
· Difficult because many people that commit a crime have some degree of mental illness

· Rationales for insanity defense

· Barbaric to execute the mentally ill

· Ecclesiastic courts in England did not execute because need to confess before confession

· PoP’s are based on a choice, which D is not making

· Can rehabilitate and incapacitate outside of prison

· US supreme court: don’t execute defendant with any form of mental retardation. Has not yet decided whether it’s permissible to force treatment

· US v. Lyons

· 5th circuit examined the MPC’s volitional prong requirement and reversed it to make the standard difficult (in response to Hinckley getting insanity defense)
· Deific decree exception

· Must be a command from a Judeo-Christian god, not just following beliefs of a religious system

· State v. Crenshaw. D killed his “unfaithful” wife then claimed to be a Moscovite which allowed the practice.

· Washington v. Cameron: court reversed conviction to allow for deific decree instruction because there was evidence D thought god was instructing him to kill his stepmother
· Deific decree may be a factor in analyzing the cognitive element in the MPC standard

· Mental disease/defect

· Clear symptoms

· Medical history

· Easily feigned.
· Easily diagnosed?

· Bring upon themselves?

· Number of cases

· Stigma

· Policy

· Ranges from psychosis (definitely a mental disease or defect) to sociopath/antisocial/personality disorder (courts are reluctant to recognize)
2. Diminished Capacity
D may try to argue they were unable to form the mens rea for the crime charged because of diminished capacity. It is a partial defense, but can be total defense under MPC
Three approaches to diminished capacity

· Brawner v. United States: specific intent crime is reduced to a general intent crime

· Example: 1st to 2nd degree murder. Evidence should be allowed because already allow involuntary intoxication as evidence of forming intent

· Clark v. Arizona: there is no diminished capacity defense, but D may use observational evidence to show he did not form mens rea

· D shot and killed police officer, convicted of 1st degree murder after court rejected insanity and d/c defense. Supreme court held Arizona’s restrictions on the defense are reasonable.
· There may be good reason to disallow the defense: if the defense works, the D may be released with no supervision.

· MPC: specific intent crime may be reduced to no crime at all

XV Intoxication

· At common law, was not a defense because crime to be intoxicated

· Never a defense to drunk driving

· They must really be intoxicated

· Involuntary intoxication can be a full defense

· Voluntary intoxication is a partial defense (even under the MPC), unless it leads to permanent brain damage and insanity can be argued

Involuntary intoxication

· D consumes under duress

· D doesn’t know they took drug/alcohol

· Pathological intoxication (MPC: unexpected effect)

· Has to be really unexpected. If a D takes a drug not knowing what to expect, it is not unexpected

Voluntary intoxication

· Works like the Brawner approach in diminished capacity. A specific intent offense is reduced to a general intent defense. There needs to be a lesser crime to mitigate. Cannot be a defense to general intent crimes because drunk people are always more susceptible to anger and passion, can’t give everyone a break

· People v. Hood

· D shot officer while resisting arrest. Was convicted of assault with a deadly weapon. Upon appeal, court said he should not be given intoxication instruction because it was a general intent crime.

XVII Entrapment
· Government induced the D to commit a crime

· Two standards:

· Federal standard: D was not predisposed (subj)
· CA: whether law abiding person would have been induced

XVIII Rape

(1) sexual intercourse (2) unlawful in nature (3) by force, threat of force, or intimidation and (4) without consent
“by force, fear, or fraud”

· Historically, the law of rape was analogous to a property offense. Women were property of their fathers or husbands, so a husband could not be guilty of raping his wife

· Because society tends to blame the victim, it is the most underreported crime.

· Constructing the law

· It is a challenge because it is easy to allege but difficult to prove
· It is a challenge to deal with how men and women really communicate during sexual relationships

· We have dropped the resistance requirement because it may be safer for the victim. Also some victims have a frozen fear reaction

· We still require force/threat because easy crime to raise. Can only be sure the D wasn’t consenting if perpetrator was using force

· No force required when victim is unconscious or mentally incompetent

· Rape by deception
· Deception must go beyond D’s false proclamations of love. If the D deceives a victim into believing she is not actually having sex, it is rape

XIX Death Penalty

· Standard: first degree murder with special circumstances (from list of 30) ( death penalty or life without parol. 

· Pros

· Retribution

· Relief for the victim’s family’s
· Some criminals are just too dangerous

· They definitely won’t kill again

· It is constitutionally permissible

· Protecting the sanctity of life


· Procedural Cons

· No painless method, even lethal injection is very paintful
· Inmates can spend decades on death row 

· Can’t execute if mentally deficient 

· General cons

· Cost burden on the system
· Puts the power of god into the hands of man

· Not a deterrent

· Error rate

· Racial disparity in enforcement
· Victim’s families don’t get closure because of the long time D is on death row

· Does not align with international standards

· Collateral damage: D’s family, maybe V’s if they don’t want DP

