I. Enforceability of Promises
A contract is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty. The law of contracts formulates rules to distinguish between promises which are to be legally enforced from those which are not.
1. Consideration

G.R. A promise will not be enforced unless it is supported by consideration
· Consideration (R.2d 71) is a bargained for exchange, sought by promisor in exchange of the promise, given by promisee in exchange for the promise. Can be an act, forbearance, promised act or forbearance. (also creation, modification or destruction of legal relationship)

· Law does not measure equivalency of the exchange

· Why we have consideration

· Want people to intent to be bound before holding them 2 promise

· Don’t want people to get something out of nothing & use courts to do
· Way to assess damages

· Commercially significant promises are protected

· Downsides of consideration

· Doesn’t protect reliance

· Insignificant promises end up in court (Hamer)
· G.R. Gratuitous promises are not enforceable, but completed gifts ARE enforceable.
· Law views gifts as a done deal. This is because they are done with more thought than promising to gift “wrench of delivery”
· Kirksey v. Kirksey. mid 19th century Alabama, a widow’s brother in law makes promise to sister-in-law after his brother dies (to move and live on his land). There is evidence he was trying to induce her to accept. The sister-in-law acts after receiving the promise. The brother later kicks her out. The court finds there was no consideration and it was a gratuitous promise. (maybe b/c she was women, court didn’t see bargaining relationship)
· Hamer v. Sidway. 
· Uncle promised nephew $5k if he stopped drinking, smoking, gambling until 21, uncle died before paying the sum. Assignee of nephew’s wealth brought action against uncle’s executor. Issue was whether refraining from activity that’s arguably harmful can constitute consideration where no benefit goes to promisor. Nephew still refrained from something he had a legal right to do, there was consideration

· Cash v. Benward. 
· D’s, unit clerk and her supervisor Sisk, promised to help P, staff sergeant, send in life insurance application but didn’t. P’s wife died he sued for breach of contract. Issue was whether there was sufficient consideration to support oral contract. D’s were not looking for P to forbear in filling out his application, and did not receive benefit from him doing so. P did not give up legal right. Affirmed summary judgment for D’s

· Cheek v. United Healthcare 
· P signed employment offer and arbitration policy, which stated D could back out at any time (illusory promise). Upon being fired, P sued for breach of contract. Issue was whether there was consideration for agreement to arbitrate. D’s argument: consideration was Cheek’s employment in exchange for agreement. Court separates the two contracts and concludes there is no consideration for arbitration agreement because they don’t think the unfair, one-sided policy should be enforced
· Side note: arbitration is waiving a legal right to jury trial. There is conflict of interest because corps usually use same arbitrators

· Weiner v. McGraw Hill
· To persuade the P to leave his current job, D ensured him he would have job security because they don’t fire employees without just cause. P ultimately fired for lack of application. Issue was whether consideration for D’s promise, even though P could quit at any time. Court held that going to work was consideration and they weren’t going to evaluate if this was equivalent to promise of jobs security
· *Mutuality not always essential to a binding contract*
· Side note: why wasn’t going to work consideration in Cheek? Policy, maybe siding with weaker side. Or D was using clause as bargaining chip to get P to quit job
· Case that went the other way: supreme court of CA held employer could end policy that promised job security after giving reasonable notification 
G.R. Law may imply a bargain
· Wood v. Lucy, Lady Duff Gordon

·  D was a celebrity who employed the P to exclusively sell, market, license her designs in exchange for half the proceeds. When D withheld profits, P sued for breach of contract. D claimed no contract because P did not promise to use reasonable efforts to market her designs. Issue was whether P’s obligation was implied. The only way either of them would make money would be if P used reasonable efforts. His duties included accounting and getting copyrights.. only b/c there was assumption he would make reasonable effort to market the designs. Court held promises can be implied.

· Side note: opinion given by legal realist Cardozo, tried to look at what parties reasonably intended
2. Substitutions for Consideration

A. Moral Obligation

G.R. Law may not require a bargained for exchange for promises in recognition of a benefit previously received. [exception to G.R. past consideration is not consideration]. Have to look at if justice requires enforcement and confirm the benefit was not a gift.
· R.86: promise, in recognition of benefit previously received, by promisor from promisee, is binding when enforcement necessary to prevent injustice, benefit not a gift, remedy is limited by the extent required by justice.
· Does justice require enforcement?

· Did promisor receive a definite and substantial benefit?

· Was promise formal?

· Was the promise partly performed?

· Did the promisee rely on the promise, or is he likely to?

· Law draws the line at financial benefit received by promisor. Hypo: If A gives emergency care to B’s son and B promises to compensate, promise isn’t binding. If care is given to bull and b promises to compensate, promise is binding.


· Webb v. McGowin
· P severely injured himself saving McGowin, who then promised to pay P $15 every 2 weeks for the rest of P’s life. After McGowin died, payments stopped, P sued his estate. Issue was when a person received material benefit, can subsequent promise based on moral obligation be consideration? McGowin was unjustly enriched, moral obligation was sufficient to enforce promise. 
B. Promissory Estoppel- protects reasonable reliance
R.2d 90 Promise is binding when promisor should reasonably expect action or forbearance on part of promisee or third party, induces such action or forbearance, and injustice is avoided only by enforcement. Remedy is limited to the extent required by justice

· Promissory estoppel is a type of equitable estoppel [a party is precluded at law and in equity from asserting rights which might have otherwise existed. In the case of promissory estoppel, party is precluded from asserting lack of consideration] 
· Ricketts v. Scothorn
· Mr. Ricketts made promissory note out to granddaughter because he said didn’t want his grandchildren working. She quit her job, but when her grandfather died the balance wasn’t fully paid so she sued his estate for breaching terms of PN. Issue was whether promissory estoppel prevented his estate from revoking the promise to Scothorn, who foreseeably and reasonably relied to her detriment. Grandfather should have foreseen her quitting, she was in a worse position because she quit 
· In terms of justice requiring enforcement: promissory note was formal, she relied on it 

· Hayes v. Plantation Steel Company
· P announced he was going to retire, D said they would take care of him. After he left, D paid $5k/yr. P didn’t know if pension would continue, he asked every year. When ownership of the company changed and payments stopped, P brought suit. Court held there was no contract, the promise to take care of him was not meant to induce retiring, he was going to retire anyways
· Distinguish from case where employee knew of pension before retiring, and then pension was decreased. (sufficient reliance)
· What Hayes should have done: had D sign “in consideration for P retiring, we are giving $5k/yr”

3. Not Consideration
Gratuitous promises

Past consideration

Recitals of consideration (in exchange for $1), b/c no bargain

Illusory promise

Pre-existing duty

4. Implied-in-Law/ Quasi Contracts

Theory involving unjust enrichment where law implies a promise for a service for reasons of justice, even though there was no contract. 

G.R. The law will imply a promise to pay when a person has been unjustly enriched at the expense of another person who has a reasonable expectation of compensation.

· No fictitious meddler or volunteer, no gratuitous intent. If cohabitating, favors = gratuity
· Property or services are solicited by recipient under proposed express contract that fails for some reason

· Situations where we assume recipients of services would bargain for the professional service but was unable to do so (emergency life-saving situations)

· Situations where services are provided over a long period of time such that it is reasonable to imply a promise to pay for them (not being rendered gratuitously) (might sometimes be called an implied in fact contract)

· Quasi- contract cannot govern when there is an express contract
· Express contract vs. implied contract
· Express contract: promise clearly expressed
· Implied-in-fact contract: bargain implied from facts (Taxi cab)
· Implied-in-law: promise implied by law for reasons of justice
· Measuring recovery under quasi-contract
· Reasonable value of goods or services provided, or cost avoided
· Schott v. Westinghouse Electric Corporation
· D offered employees $5-$15k if they implemented their suggestions. D rejected P’s idea, when P found out they implemented, he sued for 20% of D’s savings under breach of contract and under theory of unjust enrichment. Court held motion to dismiss should not be sustained b/c P has cause of action under unjust enrichment. No express contract because they rejected his idea. Possible unjust enrichment b/c he had reasonable expectation of compensation 
· Concurrence by Roberts: there was contract because they ultimately accepted the idea, he should only get max $15k, Dissent by Bell: doesn’t agree with quasi contract b/c uncertain how to measure enrichment
· D could have sued for bad faith under express contract, but with quasi-contract, he could recover more than $15k with accounting
· On retrial, he should show novel idea that enriched D
· Problem G Gertrude.  
· Paul and LaVon Campbell cared for Gertrude for five years before her death. They provided he meals, made sure she took her meds, did yard work, drove her to out-of-town doctor appointments. Mrs. Campbell did her house cleaning and laundry. When she died, they filed a claim for $5k against her estate, claiming they expected compensation for most of the services performed. [There were a lot of services, they were for a long duration, and they were necessary for her. She is receiving a benefit from what they are doing and she isn’t rejecting it. Court found they had reasonable expectation of compensation]
II. Contract Formation: Offer and Acceptance

1. Offer

R.24 Offer is the manifestation of willingness to enter into a bargain, and a reasonable person would think all they have to do is accept in order for a contract to exist.

Offers must have sufficiently definite terms so court can determine if there has been a breach and what remedy should be provided.
· Factors in determining whether we have an offer

· Directed to general public or specific persons?

· Specificity of the terms (price, quantity, cash/credit)

· Set time for acceptance

· Serious or joking around

G.R. Advertisements are generally not offers because not sufficiently definite. (they are invitations to bargain R.26 comment). Exceptions: quantity, first come first serve (terms), time, place, 
· Leonard v. Pepsico

· Pepsi commercial shows merchandise with corresponding Pepsi points. At the end of commercial, shows Harrier Jet, even though catelog does not include. P bought the Pepsi points using fundraised money and sued for performance. Issue was whether Pepsi commercial constituted an offer to sell a Harrier jet for 7 million Pepsi points. Exception to general rule about advertisements not being offers doesn’t apply here because not definite (compared to Lefkowitz, Carbolic Smoke Ball). Also it was a joke

G.R. Offers are revocable at any time before acceptance unless there is an options contract, even if offeror says the offer is in effect for a certain time. An options contract requires consideration
Exception: R.2d 87 (1)(a) [offer is binding as an options contract if it is in writing signed by the offeror, based on fair terms, can have purported consideration, acceptable within reasonable time], 


Exception: R. 2d 87(2) [promissory estoppel -offer is binding as an option contract if there was reasonable, foreseeable reliance that offer would not be revoked]


Exception: UCC 2-205 [firm offer - offer by a merchant is not revocable for lack of consideration during the time stated if it is in signed writing and assures it will be held open. If no time is stated then it will not be revocable for a reasonable time, and time can never exceed 3 months. any form supplied by offeree must be separately signed by offeror] even if firm offer doesn’t apply, can use promissory estoppel to fill the gap
Exception: for a unilateral contract is irrevocable once performance has began. R.2d 45 Distinguish performance from preparation
· Why are offers revocable? Policy against one-sided speculation (unless they’ve really thought about it, which is where exceptions come into the picture)
· Allen R. Krauss Co. v. Fox

· P offered to buy D’s land, sent earnest money deposit. D sent counteroffer with time to accept. P called before deadline to accept, D’s agent said it was revoked.  P sued for specific performance, issue was whether counter offer was irrevocable. Court held it was revocable because no consideration for the counter offer.
· Hypo: what if agent didn’t tell P about revocation but P heard from reliable source that property was no longer for sale? Once offeree learns directly or indirectly that offer isn’t on the table, it doesn’t make sense for them to rely on it anymore, so right of acceptance is provoked


· Drennan v. Star Paving Co.
· P, general contractor was preparing a bid for a project and was accepting bids from subcontractors. D gave bid of $7k for paving work, P selected because lowest bid and submitted into general bid. D made a mistake, really meant to offer $15k. P sued for the difference of the next lowest paving work contract. Issue was whether P’s reliance on D’s bid amount made the D’s offer irrevocable. Considering how things work in the industry, D could reasonably foresee the P would rely on his bid and use it in general bid. Offer was irrevocable
· Not UCC b/c usually construction is not under sale of goods
· Lost opportunity can be detrimental reliance
· Hypo: if both subcontractor and contractor could withdraw their bids, this is still detrimental reliance b/c of lost opportunity
· Newberger v. Rifkind
· Employer gave employee’s stock options, where they could use up to 20% of their shares every year and full amount after 5 years. Employer died and their right to exercise was denied. Generally, death of offeror revokes the offer if it is revocable. The issue is whether there was consideration for the stock option. The court implies a bargain [option for continued employment]. The court also discusses presumption that when there is a promise in writing, one may assume there’s consideration. This isn’t conclusive however
G.R. In a unilateral contract, offer invites acceptance only by performance, and offer is irrevocable when performance begins
· For ex, in marathon, only way to accept is to finish the race

· Offeree is not bound to complete performance but cannot enforce contract until complete

· Offeror can revoke during preparation but not performance. But in this case, promissory estoppel may apply

G.R. In a bilateral contract, offer invites acceptance by any manner that is reasonable. Preference is to allow promissory acceptance or performance

· Once performance begins, offeree is bound to complete
2. Acceptance
An acceptance is a manifestation of assent to the offeror’s terms. 

Master of the offer can dictate time and mode of acceptance. If mode is not specific, then any reasonable method is ok. Mail can be used only if offer permits expressly or impliedly
UCC 2-206 (1) an offer to make a contract shall be construed as inviting acceptance in any reasonable manner. prompt shipment of goods…

UCC 2-204 (1). Parties can form a contract in any way that shows an intent to be bound, including by conduct/performance. 
An offeree’s power of acceptance is terminated by rejection, revocation, lapse of a certain amount of time, or death of the offeror. R. 36

Mailbox Rule: 
· R.2D 63 If mail is an acceptable form of correspondence, and offeror has not said offeree has to do something else to accept the offer, acceptance is effective upon dispatch, even if the offeror does not receive it. Henthorn v. Fraser
· Rejection and revocation are effective upon receipt
· Does NOT apply to methods of substantially instantaneous communication.  (R.2d 64)
· Messages can get bounced back, it’s a question of whether email went through to the receiver’s server
· Does not apply to acceptances of options contracts R. 63 (b) 
· Policy: one-sided speculation. Offeror is bound for the period of time indicated, if we apply mailbox rule, offeror is bound past that time

· In Worms v. Burgess, the court rejected this principle and held that if mailbox rule applies to acceptances it should be applied to options contracts because offeror can still offset the risk by requiring different acceptance
Generally, offeror cannot force a contract upon offeree by stating silence equals accepting R.2d 69 silence can operate as acceptance if 

· offeree takes benefit of services, 

· offeror has given offeree reason to understand silence means accepting, and by remaining silent offeree intends to accept

· or if its reasonable because of previous dealings that offeree would tell offeror about rejection 
· Curtis Co v. Mason. Farmer discussed selling wheat with grain broker over the phone. Farmer received a confirmation memo, which at the bottom said failing to notify grain broker is considered acceptance. Farmer ignored the memo and the grain broker sued. The court held that the farmer did not accept the agreement by failing to respond and there was no contract

In some situations, conduct by offeree can constitute acceptance. For example, paying and receiving goods.

UCC is 2-206, offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by prompt promise to ship or actually shipping (of either conforming or non-conforming goods). Shipping of non-conforming goods is not acceptance if seller says they are sending as an accommodation. This is a counter offer. Otherwise, shipping non-conforming goods is an acceptance and breach.
3. Battle of the Forms

Common law mirror image rule: acceptance must be identical to the offer in order to be effective. Different or additional terms are a rejection and counteroffer, terminating power of acceptance for revocable offers. [similar to R.2d 39]
· Minneapolis & St. L RY Co v. Colombus Rollingmill Co., buyer asked seller for a quote for rails and put in an order for less tons than in quote. Seller refused to perform, even after buyer changed the amount to what was in the quote. The court used the mirror image rule and held that the buyer’s order was a rejection and counter offer. 
· What should they have done instead? Intervening feeler “would you consider that price for 1200 tons of rails”

Under the restatement, an acceptance may ask for different/additional terms, but they are not part of the contract if the offeror does not consent. If there is a fundamental disagreement about terms, the acceptance is probably a rejection and a counteroffer.

Last shot doctrine: if parties perform after an exchange of forms that have varying terms, parties are accepting to the terms in the last form sent

The UCC considered these rules arbitrary and would give parties an easy way to back out of a deal. The rules are also impractical because parties don’t always read every term in detail. UCC 2-207 is designed to force people into contracts when there is an agreement on fundamental dicker terms, such as price, quality, quantity, shipping date
· 2-207 (1): definite and seasonable expression of acceptance is operative even if it contains terms that are different/additional from offer, unless acceptance is made conditional to assent of additional terms
· 2-207 (2): if both parties are merchants, additional terms become part of the contract unless offeror objects in a reasonable time, additional terms materially alter the contract, or offeror limits acceptance to the terms
· Test for materially alter: surprise or hardship
· materially alter: negating warranty of merchantability or fitness where it normally attaches, clause that requires a guaranty of 90 or 100% deliveries, clause reserving to seller the right to cancel if buyer fails to meet any invoice when due, clauser requiring complaints be made in a time materially shorter than customary/reasonable.
· Don’t materially alter: 
· Merchant: deals with goods of the kind involved in the transaction 2-104. There is spit authority regarding whether farmers are merchants
Note that  subsection (2) only applies to additional terms. On exam, use both the “additional” approach under 2—207 and the “different” approach. Indication of “additional”: not changing terms, just fleshing out the contract in a way which should have been anticipated

· Three approaches to different terms

· Not included unless offeror assents

· Treated same as additional terms under 2-207(2)

· Different terms in offer and acceptance cancel each other out (knockout doctrine)

The conditional nature of the acceptance must be clearly expressed in a manner sufficient to notify the offeror that the offeree is unwilling to proceed with the transaction unless the additional or different terms are included in the contract. 
Example of additional terms not becoming part of the contract

· Brown Machine v. Hercules, Inc.

· Seller’s quote came with terms and conditions of sale which included an indemnity provision. Buyer sent a written purchase order that specified acceptance was limited to terms within the purchase order, which included no indemnity provision. Seller returned an acknowledgment with same terms and conditions with the indemnity provision. Court held that the indemnity provision was not a part of the contract. The buyer’s purchase order was the offer [seller’s quote was invitation to negotiate], and the seller accepted with additional terms (indemnity provision). The additional terms did not become part of the contract because the buyer’s purchase order was expressly limited to its terms
· Take away: if there is an important term, get the other side to actually sign off on it. Offeror has better chance of having their terms included in the offer
Example of additional terms becoming part of the contract
· Ohio Grain Co. v. Swisshelm

· Famer and grain broker agreed orally that farmer would buy soybeans, with amount and price specified. Buyer sends confirmation of sale, which included specific terms regarding quality of the beans. The seller did not sign off or return, then sold to another. The issue was whether a contract was formed and terms of confirmation are part of it. There was a contract because fundamental agreement of dicker terms. Argument that farmer as not a merchant was rejected because he was familiar with farm markets. Additional terms were part of the contract because acceptance was not limited to specific terms, terms did not materially alter (no surprise or hardship), objection came later. These were normal terms in the industry, seller should have anticipated such quality standards

Confirmation of sale

· If it includes additional terms, analyze as proposals for additional terms

· Different terms fall out unless offeror accepts

Rolling Contract Theory – money now, terms later
· Offer is not fully communicated until buyer has a reasonable opportunity to read the terms in the box (or on the screen). 

· Buyer accepts by keeping the goods after having a reasonable opportunity to review the terms and reject the terms
· If the buyer keeps the goods, the buyer is bound to the terms unless they are unconscionable (unconscionable UCC 2-302)

· Not all courts use this approach. Many would use 2-207 which protects non-merchants from additional terms disclosed after purchase unless they manifest assent to those terms

· Procd, Inc. v. Zeidenberg. 
· Buyer disregards license restrictions that appeared when software starts and had to be accepted to use program. Court does not apply 2-207 because only one form (Even though comment to 2-207 says it can apply when one or both parties has a form). Issue was whether commercial use restriction was part of the contract. The court held it was. offer was not fully disclosed until buyer could see terms of license, and if a person sees the license and doesn’t like, they can return it
· Could also argue UCC doesn’t apply because with software, a buyer is getting usage

· This is a very pro-seller, anti-consumer approach. It upholds shrink-wrap licenses and upholds terms in the box.

· On exam, analyze the scenario in different ways
· Contract formed at store with terms later in confirmation (2-207 analysis), or contract is modified , or offer is not fully disclosed until license agreement shows up and that’s when contract is formed
III. Modifications and Settlements

Modification

Contract to change a contract. Both sides must agree.
Traditional common law: modification requires consideration

Exception: R.2d 89. A modification is binding if it is fair and equitable in view of unanticipated circumstances, OR if provided by statute, or to the extent justice requires enforcement in view of material change of position in reliance on the promise
UCC 2-209 (1) To be binding, a modification does not require consideration, but there must be good faith. Test of good faith: observance of reasonable commercial standards of fair dealing in the trade (legitimate commercial reasons)

· Gilbert Steel Ltd. V. University Construction Ltd.
· P seller contracted with buyer D to sell steel. When steel mill increased prices, P asked D to agree on raised prices. P promised D for good prices later. Later, D refused to pay increase prices so P sued. Issue was whether modification was legally binding or not because of lack of consideration. P tried to argue consideration was recission of previous contract. Court held there was no recission, and promise for better prices was not consideration either. The contract was not modified
· Hull example analysis with R.2d 89: seller had an idea there may be price increase down the road but did not warn buyer. Can argue this isn’t fair and equitable in view of unanticipated circumstances. On the other hand, we can consider seller’s reasons for increasing. 

· Example analysis with 2-209: market price increase reflects seller’s price increase, so not violation of good faith
UCC 1-206, party may discharge a claim for breach without consideration

R.175 economic duress requires an improper threat and no reasonable alternative than to agree to the modification
· Austin v. Loral

· In first contract, buyer used seller to provide parts for contract with navy. In second contract, seller told buyer they must be awarded contract for all parts and pay more for parts to be delivered. Court used economic duress theory to undo the contract. 

· may come up because parties are more likely to extort modification by threatening not to perform
· every threat not to perform is not an improper threat. Look at good vs bad faith

· purpose of second requirement is policy of mitigation of damages

Settlement of Claims/ Accord and Satisfaction

Accord is settlement for performance other than amount of the claim 

Satisfaction is performance

G.R. settlement requires consideration If you see settlement, analyze whether there’s good faith
· Jole v. Bredbenner

· Tenant missed payments, so made an agreement with landlord to pay $25 every month to pay off debt and try paying early every month. Landlord made written demand for the full payment when found out tenant was moving to CA, tenant refused. Issue was whether there was consideration for the settlement. The tenant argues the consideration was them continuing to stay tenants and change in due date. The court held this was not consideration b/c due date was not really changed and nothing in evidence showed they agreed to remain tenants. Settlement ($25/month) wasn’t consideration because it was same amount already due (past consideration is not consideration)
· Mathis v. St. Alexis Hospital

· Executor of deceased estate filed wrongful death suit against hospital, but made an agreement not to pursue if the hospital would agree not to seek attorney fees. The P filed again and asked the court to rescind the covenant not to sue. Court held the promise not to sue was binding. The court did not consider whether the hospital actually had right to attorney fees, just considered whether they had a good faith thought that they had the right to them.

· Holley v. Holley

· Ex-husband paid ex-wife spousal support every month. After he filed for bankruptcy, they agreed he owed $10k by a certain deadline. Parties forgot about the deadline, ex-husband paid $750 as payment in full check and ex-wife crossed out language and cashed it. Later ex-wife sued over original agreement. The court held D met requirements of UCC 3-311. Even though ex-wife crossed out paid in full language, she accepted and cashed it
· UCC 3-311 claim is discharged using a negotiable instrument (including “payment in full” checks) if parties acting in good faith, there is a bonafide dispute (includes amount of claim being unliquidated), the creditor received payment, and there is conspicuous indication that check is offered in full satisfaction of the claim
· If debtor has offered substantially less than amount owed, it may be to punish the creditor and not in good faith

IV. Terms of the Contract

UCC 1-303, terms of the contract

· express terms

· course of performance (relevant to show waiver or modification of express terms)

· course of dealing (for previous transactions)
· trade usage

· other implied terms (good faith obligation)


2-209 (f): course of performance is relevant to show a waiver or modification of any term inconsistent with the course of performance ??
· Waiver compared to modification

· Waiver: “intentional relinquishment of a known right”

· Right can be reinstated on reasonable notice

· Modification: contract to change a contract permanently

· If there is evidence of reliance, course are less likely to allow retraction of a waiver and are more likely to say the contract was modified

· The critical question is what are the reasonable expectations of the parties
· Payne v. Sunnyside Community Hospital

· Hospital’s procedure manual contained a “progressive disciplinary policy” and stated it was not subject to waiver without express written assent of CEO. Disclaimer on the front of the manual said it was not a contract and they could terminate for any reason at all. P was fired without disciplinary policy. It was used regularly in practice in the workplace. Court reversed summary judgment for further fact finding because of inconsistency in the terms and practice.

· Think of the parties’ reasonable expectations!

R. 33 terms must be reasonably certain to be enforced. They are reasonably certain if they provide a basis for determining the existence of a breach and giving remedy. Despite this general rule, have to look at things in context

· Abrams v. Illinois College of Podiatric Medicine
· P was a failing student at the college. College told him everything would be done to help him. Student handbook said it was desirable for instructors to periodically inform students of progress. P sued for breach of contract. Did the promise and handbook lay out definite and certain terms that would result in an enforceable contract? School did help the student. Language of opinion says case may have turned out differently if the college did not help him (so maybe terms were certain). *have to look at things in context
Express Warranties under UCC 2-313 vs. Puffing

· UCC 2-313 (1) Express warranties by the seller are created by affirmation of fact/promise, description of goods, or sample that are made part of the basis of the bargain or statements made regarding goods are considered express warranties if they are part of the basis of the bargain.
· UCC 2-313 (2) statement of mere opinion or value are not a warranty
· Determining whether basis of the bargain
· Status of parties (knowledge of the goods)
· Definiteness of the statement

· Goes to the quality of the goods**
· Nature of the defect

· Nature of the goods

· Harm done

· Written or oral

· Carpenter v. Chrysler Corporation: 

· Car dealer said car was good, reliable, and brand new. Buyer breached for breach of warranty. Court held a statement of warranty was made. Noted the knowledge of the car dealer
· Schierman v. Coulter

· Tupperware seller said buyer could not find products at a discounted price from distributor. Court held this was not a statement of warranty. Did not go to the quality of the product, just the price. There was no problem with the product itself. Side note: courts say buyers have to make their own judgment regarding whether they are getting a new deal
· Relation to tort: if someone makes an intentional misstatement of a product, buyer could sue for fraud

· Issue: whether the statement of _ was an actionable warranty, whether there was a breach of warranty
Implied warranties

· 2-314 merchantability (goods will work as you expect them to, as long as seller is merchant for goods of that kind)

· 2-315 fitness for a particular purpose 

· 2-316 can be disclaimed in the sales contract using explicit language

Inchoate Agreements

· Have the parties agreed on enough terms for the court to enforce an agreement?
· Which terms are left open (fundamental vs minor)

· How easy or appropriate is it for the court to fill any gaps?

· Are parties acting in good faith?

R.27 if parties have a final agreement not in writing, it doesn’t defeat the deal, but circumstances may show it was preliminary negotiations.

· Comment: indications that contract has been created:

· the extent to which express agreement has been reached on all terms
· whether contract is a type usually in writing
· whether standard form is widely used
· whether either party takes action in preparation for performance during negotiations

UCC 2-204 (3) if one or more terms are left open, a contract does not fail if parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy

UCC 2-305 open price term: the parties if they so intend can conclude a contract for sale even though the price is not settled…where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fix or agreed there is no contract

UCC 2-309 time for shipment delivery, if not agreed upon, shall be a reasonable time
*There is no gap filler for quantity under the UCC

UCC hierarchy for gap filling: course of performance ( course of dealing( trade usage
· 4 different approaches for inchoate agreements

· No contract

· Court will fill in gaps

· Promissory estoppel (Hoffman v. Red Owl)
· Restitution under unjust enrichment (recall that test for amount is value of benefits conferred) (Dursteller v. Dursteller)

· Cottonwood Mall Company v. Sine

· Prospective bowling alley buyer was interested in finding out if lessor would renew the lease. Landlord was not willing to sign anything at that time but said willing to renew on reasonable terms. L assigned interest to someone else, T becomes month to month tenant, new landlord is not willing to enter into agreement with terms T wants. Everything falls apart, T winds up leaving and sues on damages that L was not willing to renew on reasonable terms.  Here, the terms left open were length of lease and price. Lease was for commercial space. Court chose not to renew the lease for the parties

· Berrey v. Jeffcoat

· Court would have been willing to fill in price term for a renewable lease

· Hoffman v. Red Owl Stores, Inc.

· Franchisor led on franchisee and encouraged reliance, which ended up being in the detriment of the franchisee. Court uses promissory estoppel to an exception to the rule requiring reasonably definite terms. franchisee should be rewarded based on reliance

· Dursteller v. Dursteller

· There was an agreement for the same of a ranch and partnership agreement. Terms of partnership agreement were not sufficiently specific and the deal fell through. Court acknowledges there is no contract, and takes position that they aren’t going to fill in the gaps, but uses doctrine of unjust enrichment to order restitution. Test for amount of restitution is value of benefits conferred (down payment, animal feed, possibly repairs)
V. Covenants of Good Faith and Fair Dealing
*allows courts to enforce the spirit of a contract when party has already complied with express terms*


R.205 Every contract imposes a covenant of good faith in performance and enforcement. 
Good faith = honoring the “spirit of the contract”. Parties reasonable expectations

UCC 1-201(b)(20) Good faith means honesty in fact, and observance of reasonable commercial standards of fair dealing

UCC 2-306 (1) Requirements/ output terms mean requirements/output that occur in good faith. No quantity unreasonably disproportionate to an estimate, or if no estimate – a comparable prior output or requirement- may be demanded
· Some courts have interpreted this to mean that buyers can reduce to any amount, even zero, if they do so in good faith. good faith simply requires the buyer in a requirement contract to act according to legitimate commercial reasons
· Brewster of Lynchburg, Inc. v. Dial Corp: 

· Dispute about terms of a requirements contract with an estimated minimum quantity. Buyer says they closed the plant out of good faith and therefore had no requirements. The court ignores UCC language and decides its drafters did not intend to impose a requirement to purchase anything on the part of a requirements buyer if, in good faith, they don’t’ have any requirements. Court says buyer had a legitimate business reason not motivated by wanting to get out of contract with seller.

Best Efforts: UCC 2-306(2) agreement for exclusive dealing in goods imposes unless otherwise agreed an, obligation of best efforts in supplying/promoting. 


Comment 5 tells us best efforts is really reasonable efforts. Determine reasonable efforts by looking at industry standards

· Best efforts arises in “percentage lease” cases with no substantial minimum rent. If landlord is completely reliant on tenant’s operation, it makes sense to impose obligation to act reasonable. 

· Issue: whether there is an implied covenant to use best efforts in an exclusive contract
· answer: the court may analogize UCC 2-306(2) and imply a covenant of best efforts, which is basically reasonable effort

Generally, the covenant of good faith will not be used to override an express term in the contract

· Exception: courts may interpret termination clauses as, the party may terminate at any time, provided they are acting in good faith
· Third Story Music v. Waits
· TSM assigned marketing rights of Waits music to Warner, warner retained right to refrain from marketing. Warner refused to consent to a compilation of Waits music, so TSM brought suit for damages based on breach of implied covenant of good faith. Court said they are not going to imply good faith requirement to override Warner’s express right under the contract to not produce music at its discretion. Also, there was consideration for Warner right to refrain (paid TSM an advance)

VI Statute of Frauds
R.2d 130 A contract is within the statute of frauds if any promise cannot be fully performed within one year from the time the contract is made

· Note that partial performance, or excuse, are not exceptions to the one-year rule. If someone could die within one year, that would not constitute performance, it would be excuse

· Duty to care for someone until they die can be performed within one year, death would be performance, so it may not be within the statute of frauds

· Burton v. Atomic Workers Federal Credit Union

· D promised not to terminate for just cause. P brought suit after being terminated. Court held trial court should use statute of frauds instructions because promise was within statute of frauds. [Under the restatement, could argue there could be performance within one year if she was terminated for just cause, and therefore not within the statute of frauds]
R.2d 131 A contract in the statute of frauds is enforceable if it is evidenced by a writing that states essential terms with reasonable certainty and is signed by the party to be charge

R.2d 132 A memorandudm may consist of several writings, if one of them is signed and circumstances indicate the writings clearly relate to the same transaction
___________________________________________________________________________

If a contract for the sale of goods is over $500, it is subject to the 2-201 statute of frauds. The statute of frauds requires a writing evidencing a contract signed by the party to be charged. A writing is not insufficient for omitting or incorrectly stating a term, but it is not enforceable beyond the quantity of goods in writing
2-201(2) Merchant’s exception. A memorandum between merchants satisfies the statute of frauds if it is sufficient against the sender, sent within a reasonable time, and the party receiving it has reason to know of its existence and does not send a written notice of objection within 10 days of receipt.  
[image: image1.tiff](a) the contract is between merchants;

(b) the party who asserts the enforceability of the contract sends a signed writing with a
quantity term in it confirming an oral contract between the parties (the
“Confirmatory Memo”);

(c) the party who was sent the Confirmatory Memo actually receives it, and it is sent to an
address whereby that party would have reason to know of its contents, (i.e., it is not
sent to the Istanbul office of the company when the correspondent is located in
Miami); and

(d) no objection is made to the confirmatory memo within ten days.




· Bazak International Corp v. Mast Industries Inc.

· UCC is very liberal in terms of statute of frauds. “X” is sufficient for signature

· Check can satisfy statute of frauds

Modifications and the statute of frauds

2-209(2) “no oral modification clauses” are binding and cannot be modified orally. Between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.
Common law: “no oral modification” clause will not preclude evidence of oral modification (not enforced)

2-209(3), a modification of a contract within the statute of frauds must meet the requirements of 2-201. Whether this modification needs to be evidenced by a writing depends on the interpretation of the statute. Under the majority rule and the restatement, all modifications of contracts within the statute of frauds need to be evidenced by a writing. Others might say that if there is a sufficient writing or exception and quantity is not increased, no written evidence of the modification is required (especially if there is no change in quantity)
2-209(3) unsuccessful modification may show waiver

2-209(4) waiver cannot be retracted if evidence of reliance

Exceptions to the statute of frauds
(discuss policy of SOF function: evidentiary, cautionary, channeling)
· If a person reasonably relies on a promise, promissory estoppel may permit the promise to be enforced to the extent justice requires even though there is no compliance with the statute of frauds. R.2d 139. In deciding whether justice requires enforcement, one factor that must be considered is whether the reliance corroborates the existence of the contract. Otherwise, the making of terms must be established by clear and convincing evidence
· Ask whether offeror reasonably expected to induce A/F

· Allied Grape Growers v. Bronco Wine Company

· A contract may be enforceable despite the lack of a sufficient writing if the party seeking enforcement has partially performed the contract in such a way that corroborates its existence. Partial performance can be exception in sale of land, but not for contracts where a promise can’t be performed within one year

· Jolley v. Clay

· There was an oral contract for the sale of the land. Conduct of the P’s is more than what you would expect from a tenant. Shows a contract for sale because they made improvements, paid half the purchase price, and paid taxes. This serves evidentiary function of part performance

UCC exception
· 2-201(3)(b) Admissions that contract was made

· Partial performance

· 2-201(3)(a) party has substantially began to produce specially manufactured goods, they are not suitable for sale to others in the ordinary course of the seller’s business
· 2-201(3)(c) goods have been received and accepted, or payment has been made and accepted
· Promissory fraud

· *There is an issue of whether common law exceptions may be applied to UCC sections
VII. Parol Evidence

If parties have a written agreement that is considered partially integrated, evidence of inconsistent prior agreements will be barred. If the agreement is completely integrated, evidence of even consistent prior agreements is barred. 2-202 Terms may be explained by course of dealing or usage of trade or by course of performance.
· Partial integration = parties intend writing to be final expression of the terms in the written agreement
· Final integration = parties intend writing to be final expression of terms in the whole transaction 
· W.W.W. Associates, Inc v. Giancontieri

· Buyer and seller contracted for sale of land. Buyer was worried about getting loan because seller had lawsuit pending against him, so contract said closing wouldn’t occur until litigation concluded and if it hadn’t, both had right to cancel. Contract had a merger clause. Seller cancelled, buyer sued for specific performance. Court uses plain meaning rule (both parties can cancel) and excludes the evidence that clause was meant only for buyers to cancel because it contradicts the contract.

· CA and R.2d reject the plain meaning rule

Factors in determining degrees of integration
· detail of the contract (if very detailed, more likely it’s complete)

· sophistication of the parties

· existence of a “merger clause” (there are no other agreements)

· industry practices (do parties leave things out)

· is the contract a pre-printed form? (more likely to have side agreements)

Second approach to parol evidence: exceptions

1. Evidence of conditions preceded to the contract itself is treated differently than parol evidence and is allowed, unless contract is clear that there are no conditions preceded to the enforceability of the contract 

· Scott v. Wall.   Buyer signed promissory note for sale of restaurant. Orally, they agreed the sale was conditional on buyer finding lease. Buyer couldn’t find a lease and defaulted so seller sued for amount remaining on the note. Buyer is trying to introduce parol evidence about contingency to pay under promissory note. Court says this kind of evidence (condition preceded to the contract itself) is a different type of evidence and is permissible  
· This is because people do business by signing contracts that are not enforceable until something happens

2. Parol evidence is admissible to explain ambiguous.

3. Parol evidence is admissible to prove consistent additional terms, provided contract is not completely integrated. Question is whether parties might naturally have had side agreement. Under UCC, evidence of the terms would be admitted unless parties “certainly” would have included them in the written contract

4. UCC 2-202 written contract may be explained or supplemented by course of dealing, usage of trade or course of performance unless carefully negated
· Columbia Nitrogen Corp v. Royster Co.

· buyer and seller contracted for the sale of phosphate, agreed on a minimum amount for three years. Buyer could not resell so refused delivery and seller used for breach. Buyer tried to introduce evidence of usage of trade (price/quantity in industry are adjusted according to market forces) and course of dealing (proof of business with Royster). Court said the evidence should be allowed, even though there was a merger clause
· courts are more likely to allow this kind of evidence because it allows for objective analysis. It comes from expert testimony and isn’t hearsay


5. Negligent misrepresentation: mistake was false and sellers should have known: There is a split in authority- some courts will allow evidence of fraud but not negligent misrepresentation if there is an integrated contract. Other courts allow evidence of negligent misrepresentation, unless contract very specifically disclaims claims for negligent misrepresentation
· Keller v. A.O. Smith Harvestore Products, Inc

· Parties entered into written contract for sale of silos, contract said it was the only agreement between parties and disclaimed reliance. Parol evidence: statements by seller that use of silos would result in reduction of protein supplements in feeding dairy herds. Turns out this wasn’t true and buyer suffered damage because of it. There is a split in authority regarding whether courts will allow evidence of negligent misrepresentation in a fully integrated contract. The court adopts the majority view and says evidence should be allowed. Dissent: policy of upholding contract is more important than policy of allowing evidence of negligent misrepresentation

· Reasons for dissent: it is so easy to show negligent misrepresentation, just have to show something was false
· Policy: can’t absolve yourself from responsibility of tort through contract

· Courts always allow evidence of fraud

6. Scrivener’s Error: Cases in which the writing does not accurately reflect the deal because of mistake regarding the writing itself are subject to reformation and evidence of the prior agreement is admissible to demonstrate the mistake.
· Judge decides on reformation, not jury

· Elements for reformation
· 1. instrument representing an antecedent agreement which should be reformed
· 2. mutual mistake or mistake by one party and inequitable conduct on the part of the other, which results in an instrument that does not reflect what either party intended, and
· 3. proof of these elements by clear and convincing evidence
· Thomspson v. Estate of Coffield

· Contract for sale of land subject to coal mining leases. Written contract (Deed) says all mineral interests covered by valid recorded deed shall not rest in buyers until termination of such lease. Implication: buyers would get half of the unrecorded deeds. Sellers try to argue deed was incorrect and the deal was ALL mineral interests covered by all leases shall not vest in the buyers until expiration or termination of lease. The court decided evidence should be allowed

*courts rarely bar evidence under parol evidence rule unless it contradicts the writing, and not even always in those situations
*argument against allowing evidence: there is a strong policy of upholding contracts
IX. Misunderstanding

R.2d 20 Misunderstanding. 

(1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and

(a) neither party knows or has reason to know the meaning attached by the other OR

(b) each party knows or each party has reason to know the meaning attached by the other


(2) A party’s manifestation is operative if 

(a) they don’t know/have reason to know the meaning attached by the other party but the other party knows/has reason to know the meaning attached by them

· P has the burden of showing the D knew or had reason to know P’s meaning
· Courts will use parol evidence to resolve ambiguities
· Courts will use rules of construction and interpretation. The most famous is contra proferentum – ambiguous terms are construed against the maker of the contract
X. Mistake of Fact

R.2d 152 (1) in order for a contract to be avoided on the basis of mistake, the parties must have a mutual, material, mistake regarding a basic assumption upon which the contract was made. (unless party seeks voiding bears risk of mistake in 154)
· Comments for materiality:  not enough to prove party wouldn’t have entered contract. Must show it is not fair to uphold the contract. This can be shown by demonstrating the exchange is less favorable to party seeking to undo the contract and more advantageous to the other party.
· Professor Rabin: look for a gross disparity of exchange

R.2d 154 A party bears the risk of a mistake when 

· (a) the risk is allocated to him by agreement of the parties, or

·  (b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 

· (c) court allocates risk to him on the ground that it is reasonable in the circumstances to do so. 


Factors relevant to mistake analysis

· Magnitude of mistake (materiality)

· What does the contract say?

· Sophistication of party seeking relief

· Business practices (return privilege?)

· Is party seeking relief in good faith?

· To what extent has other party reasonably relied on the contract

· Was the party seeking relief gambling?

· Reasonable people can disagree on whether relief should be granted

· *courts are reluctant to provide relief on this basis

· Reilley v. Richards

· There was a contract for the sale of land. It included an escape clause, giving the buyer 60 days from accepting to inspect soil and rescind. Mutual mistake regarding basic assumption was that the property was not in a flood plain. Majority believed this was material because the buyer (probably) cannot build on the property, and granted relief to the buyer. Despite the sale contract’s escape clause for inspection, the court found this was not assuming the risk, the clause did not put burden on buyer to determine if property was in flood plain.
· Woyma v. Ciolek

· P sued tortfeasor (dead), real parties are P and insurance company. P asked to set aside release she signed with insurance company. Here, the mutual mistake was the extent of her injuries. Even though risk was allocated to P in the contract, court goes around this by considering other factors. *some contract will not be enforced because they’re not unfair*

R.2d 153 In the case of a unilateral mistake, a party may be entitled to relief if non-mistaken party had reason to know of the mistake, or if performance of the contract would be unconscionable. Mistake must regard a basic assumption under which the contract was made and have a material effect on the party. The party must not bear the burden of risk
· Donovan v. RRL Corporation

· Car dealership misprinted price for a jaguar in an advertisement (in CA, this was an offer). When buyer tried purchasing, they refused so he brought suit for breach of contract. Court voided the contract on basis of mistake because unconscionable. Basic assumption of price was material because there was a 32% discount. Car dealership didn’t bear burden of risk even though they were negligible in not checking the advertisement. Enforcement would be unconscionable because of the large loss.

R.2d 157. Mistaken party’s fault in discovering facts does not bar him from avoidance or reformation, unless failure amounts to failure to act in good faith and reasonable standards of fair dealing Better summary: mere fact that mistaken party could have avoided the mistake by the exercise of reasonable care does not preclude relief [absent a failure to act in good faith]

R.2d 158, if these rules will not avoid injustice, court may grant relief as justice requires protecting reliance

XI. Impracticability and Frustration

R.2d 261/ UCC 2-615. A party’s duty to render a contractual performance is discharged if performance is impracticable by the occurrence of an event the non-occurrence of which was the basic assumption on which the contract was made. Party seeking excuse did not cause the event, and did not assume the risk.
· Mishara Construction Co. v. Transit-Mixed Concrete Corp.

· parties contracted to sell concrete. Seller couldn’t deliver because buyer’s employees were on strike. Buyer sued for damage for additional cost of purchasing elsewhere, seeking to eliminate evidence of the strike. The court held the evidence should be admitted with impracticability instruction. 

· If the event is foreseeable, it is generally thought that parties take the risk of it occurring unless the contract states otherwise.  
· If an event is unforeseeable, can argue non-occurrence was basic assumption.

· Courts are not eager to grant relief on this basis (Hull yelled this). Performance must be ruinous or impossible

· Old restatement distinguished whether party seeking excuse had employees striking (no excuse) or the other party. New restatement eliminates this distinction

· Rational contract theory approach: should make parties work it out

· Economic approach: which party is cheaper insurer of risk against event that made performance impracticable

· In a contract, parties may include scenarios that will allow excuse. Example: Force Majeure clause

· Illustrations in the restatement. Performance is impracticable when A agrees to shingle B’s house then it burns down. Performance is not impracticable when A agrees to build B’s house then it burns down half way. In first scenario performance is really impossible and homeowner’s is in best position to prevent the fire

· Sunflower Electric Co-Op v. Tomlinson Oil Co. 

· buyer and seller contracted for sale of natural gas. The language in the agreement guaranteed a minimum delivery. Seller’s reserve field ran dry and could no longer deliver, so the buyer sued for breach. There was existing impracticability because seller did not have sufficient reserve at the time of contracting. The court did not relieve the seller from liability because of this impracticability. Becausle of the explicit language of the contract, and the foreseeability reserves could run out, the sellers assumed the risk.

· Our analysis under the R.2d/UCC: seller was gambling, seller assumed the risk because of explicit language in the contract (will not deliver less than certain amount)

· Can analyze certain fact patterns under both mistake and impracticability. Impracticability is the better one to argue because courts are less likely to say someone assumed the risk of doing something impossible

Frustration R.2d 265-266 A party’s duty to render a contractual performance may be discharged if principle purpose of the contract is substantially frustrated by the occurrence of an event the non-occurrence of which was the basic assumption on which the contract was made. Party seeking excuse did not cause the event, and did not assume the risk.


· UCC does not have a provision for frustration but comments indicate it may be used

· Depends on how narrowly you define the purpose of the contract

· Chase Precast Corp v. John J. Paonessa Co. Inc. 

· Buyer contracted with seller to purchase concrete barriers because they were improving the highway under contract with public works department. Public works department eliminated concrete barriers, which they had right to do under contract. Buyer asked seller to stop making barriers. The seller brought suit for expected profits. Court allowed the buyer’s defense of frustration and excused them from performance. They concluded the buyer didn’t assume the risk because the seller knew the buyer’s agreement with the department allowed elimination.

· Maybe if Chase had spent money on barriers, the court would decide the other way

· Outcome of these cases depends on how you define the purpose of the contract. Here, the court narrowly defined the purpose as providing barriers for a government project
XII. Unconscionability
usually raised with hard to understand terms
· UCC 2-302: purpose of the provision is to prevent oppression and unfair surprise

·  Before a provision will be voided on the grounds of unconscionability, courts require a procedural element of unconscionability together with a substantive element.
· Indications of unconscionability in procedural element: problem in the bargaining process, lack of meaningful choice, disparity in sophistication between parties, legalese, deceptive sales practice. Adhesion contracts fall under procedural element.
· Unconscionability in the substantial element: whether the terms are unreasonably favorable to one party. Unfair allocation of risk
· Professor Corbin: look or things that are so extreme as to appear unconscionable according to the business practices at the time and place
· Adhesion contracts: Graham analysis: standard contract, take it or leave it 

· An adhesion contract is generally enforceable, but unenforceable if not within reasonable expectations of weaker party, or would be unduly oppressive/unconscionable.
· Judge decides on unconscionability

· In CA, unconscionability is in civil code, so it applies to all contracts, not just the UCC where it originated

· Walker Thomas Furniture. Contract allowed customers to make monthly installments, if they couldn’t make payments on any item, Walker-Thomas would repossess all of them. Court acknowledges there is an unconscionability defense and lower court needs to consider

· De la Torre v. Cashcall supreme court hel court could consider whether interest rate of 96% for loan over $2,500 was unconscionable even though legislatures chose not to cap

· Hints from the case in analyzing substantive unconscionability: are other creditors charging same rate? How much profit being made?

Other defenses

· Public policy: illegal contracts

· Lack of capacity

REMEDIES
XIII. Specific Performance

Order by the court to perform, an equitable remedy
Specific performance is only available if a legal remedy is inadequate
· The defendant’s ability to pay is a relevant consideration in determining adequacy of damage (Seveson v. Elberon Elevator, Inc. oral contract to purchase physical assets of grain elevator and seller backed out. Court affirmed remedy of specific performance)
Specific performance must be administratively feasible

Terms must be certain

Courts are hesitant compel performance because it requires supervision and they do not like compulsion

· Petry v. Tanglewood Lakes Inc. 
· P purchased lot next to a proposed and unconstructed lake. The lake was shown on plans of the property displayed to purchasers of lots. Plans to build the lake fell through so the P sued for specific performance. The court denied SP because damages could be computed from difference in MV and would affect rights of other lot owners (previous lawsuit between developer and association). Hull said damages cannot be accurate! Realistically, it’s because court did not want to have to deal with supervision. Also the developer was having financial troubles

· Goldblatt Bros, Inc. v. Addison Green Meadows, Inc. 
· Tenant sought specific performance against landlord to build parking spaces and driveways as promised in the lease. The court balances equities and hardships (get what injured party bargained for but not impose too much a burden on P) The court granted SP for paving but not parking because it was adequate. Difference between this and the other case: paving is not as complex as building a lake (burden on court is not as heavy), other tenants would definitely want this, they’ve already started so we know they can continue
· Policy against ordering specific performance: efficient breach theory. Society should not punish who breach contracts outside of making them pay damages. This is because society may benefit from a breach if someone places a higher value for a good or service
· Policy for specific performance: moral obligation

· Instances where specific performance is applicable

· Property (hard to put a dollar amount on what it’s worth, appraisals can be off). Court can transfer property

· Unique goods

· Blue pencil provision: clause that court may rewrite contract in a way that is enforceable. Generally courts are willing if party drafting isn’t overreaching

Specific performance and employee/employer relationshps

R.2d 367

(a) promise to render personal service will not be specifically enforced

(b) a promise to render personal service exclusively for one employer will not be enforced by injunction against serving another if its probable result will be [undesirable personal relations or the employee having no reasonable means of making a living] to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living
· Nassau Sports v. Peters 
· P (club in NHL) brought suit to enjoin D Peters from playing hockey for co-D (club in WHA) in breach of P’s alleged contract rights to Peter’s exclusive services. Contract: Player agrees he has exceptional and unique knowledge, skill… loss of which cannot be estimated…or adequately compensated by damages. The court granted the injunction

· Hull’s application of the restatement: peters may have other options for work, can play for another team after a year. It would be very hard to calculate damages of how many fans are lost

· Courts will not necessarily follow a contract’s provision for specific performance 

· Courts will rarely enjoin parties

· Policy: hard to measure whether performing correctly, it’s like slavery, employers can just hire someone else

Covenants not to compete
In CA, covenants not to compete in the employment context are not enforceable. 

Covenants not to compete are valid if ancillary to a legitimate transaction.  

R.188 (1) covenant non-compete is unreasonably in restraint of trade if 


(a) the restraint is greater than needed to protect the promisee’s 
legitimate interest, or 


(b) the promisee’s need is outweighed by the hardship to the promisor and 
likely injury to the public

(2) promises imposing restraints that are ancillary to a valid transaction include

(a) a promise by the seller of a business not to compete with the buyer in such a way as to injure the value of the business sold;

(b) a promise by an employee or other agent not to compete with his employer or other principal

(c) a promise by a partner not to compete with the partnership.
· Rogers v. Runfola & Associates, Inc. P’s signed employment contract with D which contained a covenant not to compete in the city for two years. P’s stopped working for D and started their own court reporting business. D sought to enjoin them. The Court did a balancing of the interests.  Runfola played a large role in P’s development through training. At the same time. P’s had gone to school for court reporting so the time/space restriction was unreasonable. Public has an interest in competition. The court adjusted the covenant not to compete to one year within the city rather than two.
XIV Equitable Defenses
· Balance of hardships

· Unfairness R 364

· Unclean hands: party seeking equity must be acting equitably

· Laches: unreasonable delay in asserting rights resulting in prejudice to other party. There must be reliance on the delay?
Unfairness

(1) Specific performance or an injunction will be refused if it would be unfair because
(a) the contract was induced by mistake or by unfair practices,
(b) the relief would cause unreasonable hardship or loss to the party in breach or to third persons, or
(c) the exchange is grossly inadequate or the terms of the contract are 
otherwise unfair.
(2) Specific performance or an injunction will be granted in spite of a term of the agreement if denial of such relief would be unfair because it would cause unreasonable hardship or loss to the party seeking relief or to third persons.
· Unconscionability is more commonly applied than unfairness

· “grossly inadequate” 

· Brandolino v. Lindsay
· D agreed to sell land then backed out. P sought specific performance. Defense = unfairness. Value of land greatly exceeded the fair and resasonable value P’s alleged Better for seller to pay damages and hold onto the property. Measure of damages in a case of bad faith is agreed upon price and value at breach, there was bad faith because they breached the contract. 
· Schartz v. D R B & M Real Estate Partnership
· D purchased land and later erected a store, P’s were notified that the building encroached 24 ft into area restricted by a setback requirement contained in a covenant of record/ Replacing the structure would cost $62,000. Reason for setback was not obstructing view of businesses. D argued P’s were barred from seeking an injunction by laches, estoppel, waiver and abandonment. The trial court found one of the P’s was guilty of laches (saw construction and didn’t mention the covenant). It also found another P did not come into court with clean hands in that she had violated the restrictions. The court still entered the injunction for removal of the building  

·  Hull: it would be very hard to calculate how much harm violating the setback costs b/c have to measure how much it prevents customers from going into other stores

XV Damages

Reliance: places injured party in position he would have been without a contract

Expectancy: places injured party in position he would have been in had contract been performed. 
· Normally, injured party is entitled to expectation damages: Loss in value to him + any other loss including consequential, minus any cost avoided by not having to perform (R.347)
· Injured party can get expectancy damages if they can show with reasonable certainty. Exception: reliance, unless breaching party can show there would have been a loss

Restitution: breaching party disgorges any benefit received
Limitations

· No pain and suffering unless it’s an unusual contract where pain and suffering is likely to result, like Sullivan (R.2d 353)
· No punitive damages

· Sullivan v. O’Connor 
· Doc promised to enhance patient’s beauty, rather her nose was disfigured and deformed. Originally had to do two surgeries but that turned into three. P did not demonstrate that change of appearance had resulted in lost earnings. The Court did not award full reliance damages (no pain and suffering from 1st and 2nd operation). Policy: don’t want to chill the medical profession. 

· Expectancy would have been difference in value of nose promised and nose before. + pain and suffering of 3rd operation 
· For reliance, would be difference in value of nose before and after + pain and suffering from 1st and 2nd and 3rd +doctor fee
· Restitution would be doctor fee

Burden is on the breaching party to show injured party would have suffered a loss

· Gruber v. S-M News Co.
· P agreed to manufacture 90k sets of Christmas greeting cards and give D exclusive sale and distribution rights. D promised to exercise reasonable diligence to sell all of the sets and offered evidence. Court concluded they didn’t use reasonable diligence because of the number of wholesalers they distributed to compared to how many they had access to, and thus there was a breach. Issue was amount of damages. The court notes it would be hard to prove how much profits would be if D used reasonable diligence (expectancy damages). Thus, P seeks reliance damages but D says there would have been a loss to P’s anyway (because of history between 1945-1945); however the D does not sustain the burden. P gets out of pocket cost

At what point in time do we measure the loss in value?
Common law: time of measuring value in an event of anticipatory breach is the time of performance under the contract

· Bachewicz v. American Nat. Bank & Trust Co.
· P offered to buy D’s property for $ 1.8 million and D’s accepted but failed to convey it because of a falling out between them (D was partnership). Trial court assessed the damages as the difference between contract sale price and resale of property to a third party. The court found this was improper because resale was inadequate evidence to establish FMV at time of breach. (according to dissent, this was sufficient because it was within 7 months, prices are uncertain)
· Hull: should have sued for specific performance

· Restatement of RESTITUTION requires for deliberate breaches, that the breaching party give restitution to the injured party any profit earned as a result of the breach

If a party repudiates, can injured party sue for everything due in the future:

If there are duties remaining on both sides, the injured party may bring immediate action for current and future damages. The injured party has a duty to mitigate damages.


If only a duty remains on the repudiating party, injured party has to wait for time of performance before suing. Can only sue for what is due at the time of trial.

· Greguhn v. Mutual of Omaha Insurance Co. 
· Plaintiff was injured on the job. His insurance company notified him his loss was due to illness without confinement and they were sending a final payment under the policy (repudiation). Court said only a duty remained on part of the insurance company, so injured party has to wait for time them performance before suing. He could only sue for what is due at time of trial.
· Court suggests if insurance fails to make payments again, court can order performance
· Dissent: why have more litigation, let them sue for all now
· How to draft contract to protect client from having to wait for time of performance before suing: acceleration clause

R.2d 351 Damages must be reasonably foreseeable as a probable consequence of breach at time contract is made 
(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or if justice so requires to avoid disproportionate compensation.
· Policy: encourage people to contract and not charge more because they know their exposure, otherwise too much liability
· Hadley v. Baxendale
· Mill was stopped by breakage of crank shaft. Mill operators asked manufacturers for a new one and were told if sent by noon any day it would be delivered by the next day. Mill did not receive on time and lost profits. Court: damages for breach should be what may reasonably considered either arising naturally or may reasonably be supposed to be the probable result of breach at the time of contracting. The court did not award consequential damages because clerk may not have communicated importance

· Torts analogy: to cut off liability, must appear to be highly extraordinary to have brought about the harm

· Contract can be drafted to preclude liability for consequential damages of any kind. For limitations in commercial situations, generally upheld
· UCC 2-719(3) consequential damages may be limited or excluded, unless the limitation is unconscionable. Limitations of consequential damages for personal injury in the case of consumer goods is prima facie unconscionable. Limitation of damage where loss is commercial is not
· Native Alaskan Reclamation and Pest Control., Inc. v. United Bank Alaska

· P wanted to buy plane that would be converted into fire-fighting aircraft. Needed loan to purchase, obtained a loan from D secured by planes in foreign country. The lender intentionally defaulted. Question of damages. The court uses the foreseeability test and finds it was foreseeable as a probable consequence of breach that if bank didn’t make the loan, whole deal would fall apart. D argues P didn’t prove damages to a reasonable certainty. Court says if breach is willful, will allow more speculation. D only argues damages are speculative and does not counter anything specifically. Consequential damages: [Estimated FMV of planes – cost avoided of not having to perform (conversion cost, interest on loan) + reasonable mitigation expenses incurred in trying to keep the deal alive]. Regarding disproportionate compensation, case remanded to consider limiting damages due to disproportionate compensation.
· Notes after case:  Courts will allow fair amount of speculation in determining damages in the case of an intentional breach
· Mitigation damages are reasonably foreseeable

Mitigation of damages

R.2d 350: 

(1) Not recoverable for loss injured party could have avoided without undue risk, burden, humiliation.

(2) Injured party is not precluded from recovery to the extent he made reasonable but unsuccessful efforts to avoid loss

· George v. School District No. 8R
· Summary: teacher had 3-year contract and also football coach. He was fired as football coach a year into the contract. When he did not accept lower salary school district hired someone else. He worked as a sub for $4k and turned down contract for $14k. trial court awarded damages as difference between promised salary and current salary as a sub. He was also reinstated. Appeal court affirmed damages but reversed reinstatement because school district did not allow.

· Hull: there was no “undue risk” of taking the new job offer because Oregon law did not allow reinstatement. He ran a risk of forfeiting a right he did not have. Nevertheless, court concluded there was an undue risk
Prejudgment interest/ attorney fees

R.2d 354 the only time a party can get prejudgment interest is if amount that was due was liquidated, the amount is known and not in dispute

No attorneys fees unless contract calls for them (Cal. Civ. Code 1717) Can’t be one sided – has to be prevailing party gets the fees

Economic Waste

R.2d 348 If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on.

· (a) diminution in market price of property caused by breach OR

· (b) reasonable cost of completing performance or of remedying defects if that cost is not clearly disproportionate to the probable loss in value to him
Measuring loss in value in construction defect cases

· Diminution in market value due to breach

· Cost of repair to make as promised

· Cost of repair to make as same value as promised

· Difference between value as promised and performed

· Note: expectation damages measures loss subjective to the party

· County of Maricopa v. Walsh & Oberg . Construction for garage was faulty. Constructing as promised (ripping out landscaping and rebuilding) would require $350-500k. another option was repairing outside of specifications ~$100k. There was evidence even if county got first amount of damages, would not landscape anyways. County does not put that high a value on having garage done exactly according to specifications.

· This is not to say a homeowner that wants their house painted white and gets a house painted brown will get no remedy homeowner will put a more subjective value on it

Alternative performance/ liquidated damages

· Alternative performance (“a realistic and rational choice”) or liquidated damages (money being paid for breach)?

· If liquidated damages, is it reasonable? If not, the provision is a penalty and not valid (rationale-no punitive damages in contracts)
· When is reasonableness determined? Before and after breach, and ease in determining damages
Restatement 356

(1) damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss. [cannot be for penalty]
CA civ code. A 3% figure is viewed as reasonable presumptively. Over that, seller has to show reasonableness.
· Ridgley v. Topa Thrift and Loan Association 
· D loaned P’s $2.3 mil for 2 years, secured by real property P’s had improved and intended to sell. The note contained a provision for a prepayment charge of six months’ interest on the amount prepaid (if P’s were 15 days late on interest payment or defaulted on another contractual provision). Was the provision liquidated damages or reasonable alternative performance?  Though prepayment charges are a reasonable alternative performance, the charge was triggered on a breach of making a late payment at some point. Thus, it was liquidated damages. Six months interest was not reasonable because it bears no relationship with how many days of interest lost.
· Blank v. Borden
· Real estate broker and seller (D) entered into agreement where broker would find someone to buy home. Contract: broker has exclusive and irrevocable right to sell property; If sold, broker would receive 6% of selling price; If property is withdrawn, agent would receive 6% of price of property. The court found the withdrawal from sale clause in an exclusive right to sell contract is valid. Owner has power to make a rational choice so it was an alternative performance clause

· Gary Outdoor Advertising Co., V. Sun Lodge 
· Contract for the lease of advertising signs: If D defaults for two successive months, P can discontinue service, sell to other advertisers, and rental for remainder of term shall at once become due as liquidated damages. Contract also tries to waive statute of limitations. D defaulted with 28 months remaining and D was able to find a new lessee. The court found the liquidated damages were a penalty. The provision did not estimate damages and had no reasonable relation to actual damages. If puts lessor in a better position than if performed.

· Hull: better way to draft would be, subtract what lessor gets from mitigation, and amount saved in not having to maintain, discount present value

· Schrenko v. Regnante
· P agreed to buy D’s property and paid deposit. Contract: deposit shall be retained as liquidated damages, unless within 30 days after time of performance seller notifies buyer in writing. Buyer sought extension as buying date approached, seller did not approve so buyer defaulted on closing date. Seller signed to sell property a week later for $25k more than buyers would have paid, and let buyer know they were keeping the deposit and seeking other damages. (Sellers had to pay $18k because of buyer’s default). Because sellers could keep deposit and look for additional damages, they did not treat the clause as liquidated damages. They waived their right to liquidated damages. Court viewed this as a penalty

· Drafting: don’t link damages to breach or call anything a penalty.

· Modern hostility to liquidated damages may be motivated by large companies imposing form contracts and large penalties on weak parties

· Some statutes require liquidated damages to be in bold, different ink, or paid in advance. Problem: even then, parties never think they’re going to default!!!

· Liquidated damages are good for cases where damages are hard to calculate. Ex – in Blank it would be hard to calculate broker’s effort

· UCC: statute of limitations cannot be waived. Policy of not wanting to clog up courts with old claims

XVI Termination, Recission, Setoff, and Suspension

· What options are available upon breach or failure of condition?

· Terminate?

· Terminate and sue for damages?

· Rescind?

· Set off?

· Perform and sue?

· Demand adequate assurance?

· Sue for specific performance?

Recission v. Termination

· Contract may allow for termination even without breach

· With breach, breaching party is liable for damages

· If there is a material breach, injured party is allowed to terminate the contract or rescind it

· There can be recission upon mutual consent of the parties

Election of remedies

· Traditionally, injured party chooses one remedy and cannot change to an inconsistent remedy later

· Modern approach considers reliance. When election of remedies would make sense: seller rescinds, buyer buys another house, seller changes their mind about recission and sues for specific performance

· Woodruff v. McCellan  (termination v recission)

· P agreed to buy D’s home, entered into earnest money agreement. Deal fell through, buyer brought suit seeking specific performance of the earnest money agreement. The court said the contract was terminated and not rescinded because specific performance shows otherwise. Buyer should have asked for money back to rescind. This is a situation where election of remedies would suck. If seller chose recission, they could not get attorneys’ fees and buyer is the one that dragged them into court

Dependent promises vs. independent promises

· Independent promise: promisor must perform even if other side breaches
· Dependent promise: promisor does not have to perform if other side breaches

· Independent vs dependent depends on interpretation of contract

Setoff

· Subtract whatever damage is caused by party’s failure to perform from that party’s own performance

· Generally available in contracts

· Parties can preclude setoff depending on the situation. Commercial lessors may do this. In residential, can’t because of public policy

Suspension of performance on the grounds of no adequate assurance

UCC 2-609

(1) When reasonable grounds for insecurity arise with respect to performance, a party may in writing demand adequate assurance of due performance, and until he receives such assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return

 (4) after receiving a justified demand, failure to reply with assurance of performance within reasonable time not exceeding 30 days results in repudiation of the contract
Comments indicate adequate assurance depends on the specific case. Less assurance may be required if party is sufficiently reputable, more may be required if D is not as financially reputable.

UCC 2-610: options available to the injured party in the case of repudiation: one is termination

· Romig v. De Valance

· P agreed to sell a fully furnished house to D’s. Agreement required buyer to make payment and seller “UPON FULL PAYMENT… to execute and deliver good and sufficient conveyance, free and clear of all encumbrances. Buyer informed seller that lot encroached and good title cannot be transferred, stopped making payments. Seller brought suit to cancel the contract. Literal interpretation: seller’s promise to convey title is dependent on buyer’s paying. But the buyer’s promise to pay is independent to seller’s obligation to deliver title. Did buyer’s have to pay even though they have info that seller will not ne able to perform when the time comes? No. The court analogizes the UCC and remands for factual issues: did buyers have reasonable grounds for insecurity, did sellers provide adequate assurance? If so, failure to pay is not a breach

Express condition to performance
R.2d 224 an event not certain to occur, which must occur or be excused before performance becomes due

Consequence of unexcused failure of condition: parties whose performance was conditioned may refuse to perform until conditional event occurs or is excused, and may terminate or possibly rescind if event doesn’t occur or isn’t excused within time indicated by contract
· Is there an express condition to performance?

· Has the conditional event occurred?

· If not, is it excused? (Basis for excuse: waiver or forfeiture)

R.229 Non-occurrence of a condition can be excused unless its occurrence was a material part of the agreed exchange
Interpretation of conditions:
· Haymore v. Levinson (measuring satisfactory performance as a condition)

· Contractor was constructing a house. When it was well toward completion, buyers contracted to purchase it. A part of the purchase price was to be placed in escrow and held until satisfactory completion (condition). Buyers refused to release money until contractor fixed what they were unhappy with. The Court found the objective standard was appropriate. Objective standard requires the work to be completed in a reasonably skillful and workmanlike manner

· Parties can specify what is satisfactory and from whose viewpoint. In this scenario, contract was ambiguous about who determines satisfaction. 

· Contracts should use a good faith standard rather than general satisfaction, which sounds illusory

· Ard Dr. Pepper Bottling Co., v. Dr. Pepper Co. (measuring satisfactory performance as a condition – good faith standard)

· Bottler’s exclusive license agreement required the licensee to promote the drink, keep modern and sanitary equipment. Otherwise, Licensor could terminate. There was sufficient evidence that Ard was doing a bad job in promoting and bottling. The Court uses the good faith standard (recall: legitimate commercial reason). The Court affirmed a ruling for Dr. Pepper because they acted in good faith.

· Parties may provide that satisfaction is objective or subjective limited by good faith. If they fail to specify, courts will imply a subjective standard if cannot be measured in an objective way. Works of art are thought to be subjective

· Burger King v. Family Dining (condition excused: waiver and forfeiture)

· Express condition to performance in exclusive franchise agreement that franchisee keep up with development schedule, certain amount of restaurants opening every year. Franchisees did not meet the condition. Burger king tries to terminate the contract. Court balances importance of condition to effect on family dining if condition is enforced. There would be extreme forfeiture – they would lose out on 70+ years of exclusivity and money put into developing the restaurants. Also, burger king waived the condition?
· The law does not like forfeiture

· Elements: how much was spent out of pocket and expectation

· Promises versus condition

· Promise: action for breach possible, termination and recission if breach is material

· Condition: termination or possibly recission if unjust enrichment

· Both: cause of action for breach, termination and possibly recission. (courts will be reluctant to interpret a contract as promissory and conditional)

· Interpreting

· Look at contract language

· If ambiguous

· Which interpretation avoids forfeiture

· Is it within power of the party to perform?

· Courts are more likely to call something a promise because it keeps the deal alive. Contract can more likely be terminated if term is called a condition

· American Continental v. Ranier Construction (strict interpretation)

· Jacob & Young v. Kent.  (substantial performance – material breach) Plumbing specification: pipe must be manufactured by Reading, Condition: certificate of final payment from architect. Was there a condition that pipes be Reading before payment? . There is an implied condition to performance that work be substantially completed. In other words, that there not be a material breach It mattered that contractor didn’t act intentionally
Promise analysis

· Has there been a breach?

· Is it material?

· If not material, injured party cannot terminate or rescind. May sue for damages, perhaps setoff or demand adequate assurance. Maybe sue for specific performance if appropriate

R.2d 241 Criteria for determining whether breach is material

· Whether or not inured party is getting the substantial benefit of their bargain

· Extent to which injured party can be adequately compensated for the part of the benefit of which he will be deprived

· Extent to which party failing to perform will suffer forfeiture
· The likelihood that the party failing to perform will cure his failure, taking into account all the circumstances including any reasonable assurances

· The extent to which the party failing to perform is acting with good faith and fair dealing.

· Walker & Co. v. Harrison P (lessor) rents advertising signs, contracted with D’s. Lessor didn’t clean sign after tomato was thrown at it so lessee’s stopped paying. Lessee’s were not justified in terminating because breach was not material. They could have been compensated for sign defect, the defect was cured
Retracting a repudiation

R.2d 256. A repudiation can be nullified by a retraction; but only if the injured party receives notice of the retraction before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final
· Repudiation must be definite

· Stonecipher v. Pillatsch Buyers paid deposit for a house. Sellers said they wouldn’t be out in time and gave a specific other date. Buyers asked for deposit bac but sellers refused. Later the sellers said they would tender possession by the original date in the contract. The buyers brought suit to rescind. The issue was whether the seller’s could retraxt their repudiation. They could not, their statement was DEFINITE

Recission

Generally, recission and restitution are available upon material breach. 

EXCEPTION: Courts may not allow recission if the status quo cannot be restored or if there has been a delay in bringing action. Legal remedy must also be inadequate, but courts do not follow this strictly.
· Ennis v. Interstate Distributors Ennis terminated his employment with company, breached his covenant not to compete by soliciting sales from customers. He was given consideration for the covenant. The court rescinded the agreement because he substantially breached [company didn’t get what it bargained for, no good faith, too late to cure]. Legal remedy was not adequate because hard to calculate loss of profits from competition, Breach was such that status quo was not required. The court ordered restitution of consideration paid for the covenant
Divisible contracts
Each party makes more than one promise.

R.2d 240 can promises be apportioned so that they can be properly regarded as agreed equivalents?
If promises are divisible, they should be considered separately. Failure to perform under one does not excuse performance for the other
· Siemans v. Thompson Employee promises services and to buy stock. D agreed to services and to sell stocks. Employee quit after he wasn’t getting paid and sought recission of the contract and recovery for services. Employer counterclaimed for breach for failing to make annual payments. The court found the contracts indivisible. The court probably did this because employee wouldn’t have agreed to buys tock if employer wouldn’t make payments, doesn’t seem like it’s worth much. Court says legal remedy is inadequate because P sought recission (lol)

· Rudman v. Cowles Communication, Inc. Two separate agreements: acquisition of smaller business by larger business, and Rudman’s employment. Rudman was to perform “executive and administrative services”. He eventually refused to take orders from the editor and objected to his textbook materials being tampered with. He was fired and brought suit for recission of acquisition. The court says the contract is divisible. There were two separate sets of consideration – shares for the company and wages for work. Even if they decided the contract was indivisible, the status quo could not be restored

· Snyder v. Rhoads buyer purchased seller’s dry cleaning business. After purchasing, buyer learned the operating income information was false. The buyer continued to make payments to the seller until shutting down the store. The seller retook possession and sued for the balance of the promissory notes. The buyer sought recission. The court held the buyer waived his power of recission. He had operated the business for quite a while after learning of the seller’s misrepresentation. Though the delay precluded the buyer from asserting recission, he could still claim damages.
· Contrast with the UCC, if there is unreasonable delay in notifying breaching party of damages, buyer loses all remedies

Breaching party’s right to restitution
Job 1: injured party gets benefit of the bargain (position they would be in without breach)

Job 2: allow breaching party to recover any benefit conferred in excess of damages.

Breaching party never recovers anything more than contract price – damages caused by breach (lessor of contract price – damages OR fmv of work done – work to be done)

Construction hypos

· Substantial completion (no material breach) ( contract price - damages
· No substantial completion (material breach) ( fmv of work done – damages (work to be done). UNLESS …

Restatement of restitution says for willful breaches, breaching party gets no restitution
· Kutzin v. Pirnie  buyers made a deposit for $36k on a house. They decided to not go through with the purchase. The sellers suffered a loss of $17k. the court said the buyers were entitled to recovery of $18,000 (however much of the deposit exceeded the injury)

Innocent party’s action for restitution

R.373 
(1)breach by nonperformance that gives rise to breach/repudiation, injured party is entitled to any benefit he has conferred by way of part performance or reliance.

(2) injured party has no right to restitution if he has performed all duties and only one due is paying money
Under restatement of restitution, contract price is always the cap for restitution*
· Mobil Oil two oil companies paid the government for rights to explore oil. Rights were conditioned on companies getting further permission. When the government repudiated the companies sought restitution of apdi amount. The court held they must receive the money back, the government was unjustly enriched
Breach of an accord

· Executory accord: a substituted performance, rather than a new agreement, discharges an existing claim. If there is no substitute performance, creditor can proceed on the original claim (or accord)
· Contrast with a modification: terms are waived or execused upon execution of a new agreement
· Whether an agreement is an executory accord or modification depends on the intent of the parties

· Brashaw v. Burningham P agreed to drill well for D, but the well had to be abandoned because it was obstructed. There was a written compromise agreement, D would pay set amount for the first well, and they set terms for P to continue drilling a second well. The court held the P could not sue over the original contract. The agreement was an executory accord. The language showed parties intended to amend the contract (old contract would be effective except for changes herein). Given uncertainty of first contract and need for second well, it was reasonable for the parties to settle differences with an amendment.
UCC remedies 
· Common law: termination. UCC: termination (no breach). Cancellation (breach 2-106)

· Common law: recission, UCC: revocation of acceptance (for buyer 2-608), Reclamation of goods (for seller 2-702)

· UCC rejects doctrine of election of remedies. 2-703. This means buyer can revoke and sue for damages. 

· UCC adopts expectation measures of damages and follows efficient breach theory (no punitive) UCC 1-305

Contractual limitations on remedies under UCC

· Liquidated damages are permitted, same rule as under Restatement. Queston of reasonableness, difficulty of determining, what actually has happened

Buyer’s remedies – non installment contracts

· Seller breaches by not shipping on time, if goods don’t conform to warranty (perfect tender rule)
· If seller makes a non-conforming tender, the buyer can reject or accept. 

· If buyer accepts, has to pay the price but can recover if there are damages. A buyer accepts by 
· after reasonable opportunity to inspect tells the seller they are conforming or will keep it even though they're not

· fails to reject after reasonable opportunity to inspect

· acts inconsistently with seller’s ownership

· Even if the buyer accepts, the buyer can revoke

· 2-608 (1) buyer may revoke acceptance of lot or commercial unit whose non-conformity substantially impairs the value of the product to him, if he has accepted it  

a) on reasonable assumption non-conformity would be cured and has not been; or 

b) acceptance was reasonably induced by difficulty of discovery before acceptance or by seller’s assurances.”
· 2-608(2) buyer must revoke within a reasonable time after discover or should have discovered, and before any substantial change which is not caused by their own defects. it is not effective until buyer notifies seller
· The buyer can reject within reasonable time after reasonable opportunity to accept, before any substantial change in condition of the goods not caused by their own defects . Has to give notice to seller

· If the buyer rejects, seller may have a right to cure with a conforming delivery under 2-508

· Available upon seasonable notice if time for performance has not lapsed & seller provides conforming tender (if seller delivered before time for performance, they are allowed to cure if they give buyer notice)

· Available upon seasonable notice if seller had reasonable grounds to believe goods would be acceptable, with or without money allowance ..Seller has further reasonable time to supply a conforming tender

· Available if contract limits remedy to repair or replace

· Have to hold goods with reasonable care

· Seller can cure by providing a conforming tender. Can cure by replacing or repairing defective parts. Repair is allowed for minor defects, and major ones might require a complete replacement. 

· Shaken faith doctrine: buyer’s faith has been shaken and only can be cured by a new product. This is a court created doctrine and not in the UCC

· What is an adequate cure depends on the nature of the product and the defect

· Zabriskie car kept breaking down. Court says buyer rejected, and even if he accepted he revoked it. Seller did not have a right to cure because the entire transmission was broken
· There is split authority regarding whether or not the buyer can use goods after rejection/ revocation
· UCC 2-606: acceptance of goods occurs when the buyer does any act inconsistent with seller’s ownership. Courts interpret the buyer using goods as being inconsistent with seller’s ownership
· UCC 2-608(3) buyer who revokes has same rights and duties as if he rejected
· Brown v. Young buyer bought a mobile home. There were defects that he had to fix. Since he was paying rent at the time he decided to move in. The issue was whether he rejected it and the court said no. using the home was inconsistent with seller’s ownership
· McCollough buyer bought a car, overall several months there were a lot of issues. The buyer kept taking to seller for repairs but they weren’t fixed. Buyer kept driving the car but sued the seller for recission. The trial court ordered the seller accept its return and pay. The court used the reasonable use test. With regard to buyer’s use of the vehicle: Subtract reasonable benefit from what the seller owes her.
Buyer’s remedies – installment contracts
·  (1) installment contract is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause "each delivery is a separate contract" or its equivalent

· In such a contract, no more perfect tender rule

· (2) buyer may reject any installment that is non-conforming if non-conformity substantially impairs value and cannot be cured. So ask whether the breach substantially impairs value and can it be cured?

· Does breach substantially impair value of ENTIRE contract?

· Substantial impairment is subjective – looking at a reasonable party 

· Substantial impairment is like material breach – can follow the same process to see if breach substantially impairs value

· It’s hard to cancel an installment contract
· Injured party can demand adequate assurance – if that isn’t forthcoming can consider a repudiation

· Hays order for toys, didn’t come in time for holidays. Seller tried to cancel entire installment contract and court said no. there was no substantial impairment in value even though the toys arrived late

Buyer’s remedies if goods are not accepted (non-delivery, rejection, revoc.)

· Specific performance if goods are unique or legal remedy is otherwise inadequate

· Buyer can cover, or not cover

Buyer’s damages if they don’t cover 2-713
· Damages = market price at time buyer learns of breach – contract price + incidental and consequential damages – expenses (if any)

· Consequential damages include 

a. any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and 

b. injury to person or property proximately resulting from any breach of warranty.

· Consequential damages: reasonably foreseeable as probable consequence, mitigation required [could not be prevented by cover]
· Incidental damages: expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.
· Courts favor this approach because it provides for certainty. It’s the hypothetitcal cover remedy

· Jon T Farms  buyer isn’t required to cover and failure to do so doesn’t bar him from recovery. If buyer did a substitute purchase that was less than the contract, recovery should be limited to that price. But seller could not show that there was a substitute purchase
· There is split authority on whether buyer can recover damages if the seller can show they would have lost money If contract was performed.
· California method

Buyer’s damages if they cover 2-712
· Applies if buyer has made a reasonable substitute purchase in good faith without unreasonable delay (“cover”)

· Cost of substitute good - contract price + incidental and consequential damages (2-715) - any costs saved

· Is waiting for the market to go down reasonable?

Damages if seller repudiates

· 2-723: If action based on anticipated repudiation comes to trial before time for performance, any damages based on market price shall be determined according to market price at the time when agreeing party learned of repudiation

· This implies there’s a different rule if case comes to trial after time of performance

· 2-610: When either party repudiates, loss of which will substantially impair value, aggrieved party may 

· (a.) for a commercially reasonable time await performance by repudiating party [so could argue wait until CR time goes by] 

· If the case is tried after time of performance, can measure market damages for  1) time buyer learns of repudiation, 2) commercially reasonable time after repudiation, 3) time of performance (common law)
· Olofson: it was unreasonable for P to await performance because in the industry, seller was responsible for whatever it costed at the time to buy substitute grain.

Damages if buyer accepts the goods

[image: image2.tiff]§ 2-714. Buyer's Damages for Breach in Regard to Accepted Goods.

(1) Where the buyer has accepted goods and given notification (subsection (3) of Section 2-607) he
may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of
events from the seller'sbreach as determined in any manner which is reasonable.

(2) The measure of damages for breach of warranty is the difference at the time and place of
acceptance between the value of the goodsaccepted and the value they would have had if they had
been as warranted, unless special circumstances show proximate damages of a different amount.

(3)In a proper case any incidental and consequential damages under the next section may also be
recovered.




· Damages are calculated in any manner which is reasonable 2-714

· One possible measure: value of goods as warranted – value as they are (at time and place of acceptance)
· Keep expectation principle in mind
· Vista St. Clair after 3.5 years buyer discover the carpet they bought is defective. They had to replace it. Issue: damages? It wasn’t a case where it could be repaired. The court said the replacement is relevant in determining damages. The trial court didn’t give the full price because buyer’s used it for 3.5 years. Takeaway: can bring forth evidence of value for goods warranted and defective, and cost of replacing. But ultimately jury will find what is reasonable under the circumstances

· Consequential damages
· Draft Systems P’s manufacture beer keg dispensing unit. D supplied them with syphon tube. They inspected it, it looked good, but it was defective b/c they sent the wrong type. This was an express warranty being breached. Consequential damages? Seller had reason to know it would be used for beer dispensing. It couldn’t have been avoided because P did tests and it looked correct.
SELLER’S REMEDIES 

· Buyer breaches by wrongful rejection, wrongful revocation, failure to pay, repudiation
· Whether or not failing to pay is a breach depends on trade usage

· No consequential damages

· Buyers don’t have the ability to cure

2-713 Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole contract (Section 2-612), then also with respect to the whole undelivered balance, the aggrieved seller may  

(a) withhold delivery of such goods;  

(b) stop delivery by any bailee as hereafter provided (Section 2-705);  

(c) proceed under the next section respecting goods still unidentified to the contract;  

(d) resell and recover damages as hereafter provided (Section 2-706);  

(e) recover damages for non-acceptance (Section 2-708) or in a proper case the price (Section 2-709);  

(f) cancel.  

Buyer doesn’t pay on time

· If non-installment, seller may cancel the contract and sue for damages if any
· If installment contract, seller may cancel if breach substantially impairs the value of the entire contract
· Failure to pay may or may not be substantial impairment
· Cherwell-Ralli  installment contract, buyer was behind in payments. Buyer was (irrationally) concerned seller may not complete performance, so stopped payment on check. The buyer made no payments so the seller made no further deliveries. Seller had to close plant because of excess material. Here, there was a substantial impairment of the value of the entire contract (material breach analysis)
Incidental damages
· 2-710 incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer's breach, in connection with return or resale of the goods or otherwise resulting from the breach.
Goods not accepted (repudiate, wrongful reject/revoke) –resale remedy

· Seller can resell goods reasonably identified to the breached contract

· 2-706 Sale must be commercially reasonable, in good faith, reasonable notice must be given to breaching buyer. Damages are resale price – contract price + consequential/ incidental – cost saved
· Overall policy: expectation damages
Goods not accepted -damages

· 2-708 (1) measure of damages for non-acceptance or repudiation: difference between market price at time and place for tender and unpaid contract price + incidental damages - expenses saved
· Resales CAN BE evidence of market price. B& R Textile buyer failed to accept fabric, seller brought action to recover damages. Court gave difference between contract price and seller’s resale. Buyer argues notice wasn’t given so 2-706 can’t be used. The court isn’t thinking of it as a resale, just using the resale as evidence of market value. Arguably court is just getting rid of 706’s notice requirement
· 2-708 (2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.
· Calculating lost profit: revenue lost – cost saved b/c of breach
· Lost profits remedy applies for

· Volume seller

· Middle person (broker) who has not procured the good so can’t resell

· Components manufacturer with incomplete good

· Lake Erie Boat Sales  boat seller was not entitled to 708(2). P had told buyer that boat was the only one available. Not a volume seller
Seller’s action for price- goods accepted or damaged within commercially reasonable time after risk of loss passes to buyer -
UCC 2-709

1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price 

a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer; and  

b) of goods identified to the contract if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.  

· This gives sellers more damages than maybe they are entitled to

(2) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment. The net proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.

· This is in the nature of specific performance. If it becomes possible for seller to resale, they can do that and credit buyer for proceeds of the sale. Notice there is nothing that requires resale to be commercially reasonable, or that buyer be given notice of the resale

Seller’s options re incomplete goods

UCC 2-703 Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner.
· Factors in determining whether seller should complete or scrap: how far along production is, how likely goods can be resold

· Close calls will be in favor of the injured party

THIRD PARTIES

Promisee gives promisor consideration, but consideration runs to a third party

· Promisor is one that promises to perform an act that will benefit a third party
· Promisee bargains for the performance that will benefit the third party

G.R. third party cannot sue because not in privity of contract with the promisor. Exception: intended beneficiary
(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either 

(a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or 

(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance. 

(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary. 

Factors

· Does language of contract indicate intent of giving third person benefit

· Does performance of promise satisfy monetary obligation of promisee to beneficiary

· Is it reasonable and likely that beneficiary will rely on promise?

· Will recognition of beneficiary as intended prevent multiple actions?

· Would anyone other than third party be interested in enforcing the promise

· Is a government entity the promisor? (court will be less likely to say anyone is intended beneficiary)

Sale of goods and product defects
Issue: whether or not a buyer/user of good can be considered an intended beneficiary of warranties given by manufacture of those goods
· Vertical privity: possible D’s, horizontal privity: possible P’s

· 2-318 clarifies horizontal privity to a class of three people. CA does not follow these categories

· Lack of privity is not a barrier if there is injury or injury to property (that is not the good itself)

· Berry v. G.D. Searle & Co D manufactured a birth control pill, P brought suit after she had a stroke. Brought suit for breach of implied warranty of fitness of a particular purpose.  D argued can’t be liable because there was no privity. The court says it’s not required because it’s a personal injury case.
· Public policy: don’t want defective products in the market

· Lack of privity is a barrier (and a defense for the D) if P’s only complaint is that breach of implied warranty caused economic loss

· Professional Lens Plan No public policy dictates extending implied warranties of fitness and merchantability to the non-privity manufacturers where there is no physical harm. The products are not inherently dangerous
· Most courts don’t require privity in express warranty cases if buyer relied on warranty
Defenses against third party beneficiary

· R. 309 (1) if a contract is voidable or unenforceable at the time of its formation the right of any beneficiary is subject to the infirmity,(2) if a contract ceases to be binding in whole or in part because of impracticability, public policy, non-occurrence of a condition, or present or prospective failure of performance, the right of any beneficiary is discharged or modified.
· Seller ( buyer 1 ( buyer 2.  Buyer 2 took over Buyer 1‘s responsibility for paying promissory note to seller.  Promisor was Buyer 2, promisee was buyer 1, third party beneficiary was the original seller. Buyer 1 sold to Buyer 2 on false pretenses
· GR: third party beneficiary stands in the shoes of the promisee. Defenses that can be asserted against the promisee can be asserted against the third party beneficiary, unless the contract, or considerations of fairness/public policy, indicates otherwise

· Lewis v. Benedict Coal Corp

· Promisor was benedict coal, promisee was the union, the promise was money would be paid into a trust for the benefit of mine workers and the beneficiaries were the coal miners. Promisor tries to assert defense that contrary to agreement, union went on strike. If court discharged benedict’s obligation to pay into the fund, the workers would be the one damages

Assignment of rights and delegation of duties
Right to delegate performance
· UCC and restatement: Absent contractual provision to the contrary, duties can be delegated unless oblige has a substantial interest in having original promisor perform or control the acts required by the contract
· Would they REALLY want the original party to perform

· Macke Co. v. Pizza of Gaithersburg . obligee Pizza Shops arranged to have Virginia Coffee install cold drink vending machines, automatic renewal blah blah. Virginia Coffee’s assets were purchased by the Macke Company and contracts were assigned. Pizza Shops attempted to terminate the contract and Macke brought suit for breach of contract. The court said performance is not sufficiently person in nature that it had to be rendered by person who originally promised to perform. The duty was delegable

· If a duty is properly delegated, the original obligor is not off the hook, unless the three parties agree that (a) the delegatee is to perform the duty, (b) the delegatee agrees to do the performance, and (c) the obligee agrees to relieve the original obligor of its obligation.  This type of a contract is called a novation.
Assignment of rights

· Absent enforceable contractual provision to the contrary, all rights can be assigned except where the assignment would materially change the duty of the other party, increase the burden or risk imposed by the contract, or impair materially the other party's chance of obtaining return performance. UCC 2-210(2) (rule can be applied in non-UCC cases as well)

· Relevant question:  can the obligor demonstrate actual harm because of the assignment?

· Evening News Association

Essay: chapter 8/ 9, service contract

