Checklist

3 Ways to Enforce Contracts
1. Consideration

a. There needs to be an exchange!
b. RULE: Bargained for exchange( look to motives—were they reciprocal?
i. I.e. was the performance or return promise (1) sought out for, (2) in exchange for promise, (3) and given in exchange? (Restatement 71)

c. Issues

i. Gratuitous promise( look to family contexts, especially (Kirksey)
ii. Peppercorn theory of consideration( was motive really to exchange? Was it sought out for?
iii. Pre-Existing Duty

1. Exceptions:

a. K governed by UCC

b. Duties were discharged (but not for the sake of making a new K)

c. Good faith dispute over duties

iv. Performance that happened in the past

1. Mills, Webb, Feinberg
v. Implied promise

1. Wood v Lucy
vi. Illusory promise

1. Strong v Sheffield

2. Requirements K?

3. Satisfaction K?
2. Promissory Estoppel (§90)
a. RULE: Promisor should (1) reasonably expect that (2) his promise would induce action or forbearance, (3) promise DOES actually induce SUCH action or forbearance, and (4) injustice can be avoided by enforcing such promise

i. Justice is a big issue that can be argued

3. Unjust Enrichment

a. Context: Person was enriched, and justice makes them either give the enriching thing back OR pay for it

b. Factors to be balanced

i. Expectation to get paid or gift?

1. Cotnam (doctors), Mills (Good Samaritan Motive), Webb (Employee-Employer)
ii. If were made it to pay, would you give up some valuable choice

1. Cotnam (life or death--- no one chooses to die), cosmetic surgery (maybe wanted to use money in some other fashion)

iii. If were made to give back, would you lose some valuable choice?

1. Person delivering Ferrari (could give back without losing some valuable choice)

iv. Were you at fault for causing your own enrichment?
Mutual Assent—Offer and Acceptance
· Objective theory of contracts—what would a reasonable person think?
I. Offer

a. RULE: An offer (1) expresses commitment (based on objectively apparent circumstances and language used—either spoken or written), (2) communicated to an identified offeree, with (3) certain and definite terms
i. Commitment—all offeree needs to do is accept! No more talking
ii. Certain and definite terms—more definite( more justified in thinking there is a contract

1. Sale of Goods—all you got to do is describe goods and give quantity

2. Sale of Land—all you got to do is describe land and give price

3. Services—all you got to do is specify nature and duration of services

b. When it is effective? Upon receipt!

c. Issues to look out for

i. Price Quotes( Unless an offeree commits to selling along with the quote, price quotes are not offers because they just open up negotiations. 

ii. Advertisements( Unless directed to a specific person and the quantity is specified, ads are not offers. Additionally, if past dealings or surrounding circumstances tell you that there is no offer, there probably is no offer. 

iii. Mistakes( If an offeree knows or has reason to know about the mistake, there is no offer

iv. Conditional Offers( If commitment is not qualified, then there is a valid offer

v. Terminating Offer( 

1. Rejection

a. Valid when received

b. Not manifestation to take it under further advisement

2. Lapse of Time

a. Dies of old age if offeree fails to accept within the time specified, and if no time specified, within a reasonable time

3. Revocation
a. Valid when received

b. RULE: Only valid if made before acceptance + no option K
c. NOTE: Can be made indirectly (definite action inconsistent with offer + reliable information)

4. Counteroffer
a. EXCEPTION: “I will do it for 10, but let me think about it”

5. Death of offeror/offeree

6. Subject of offer destroyed

7. Illegality
vi. Irrevocable Offers (Option K)(
1. Promisee begins performance of unilateral contract

2. Offeror offers to keep offer open AND gives consideration
3. Offeror offers to keep offer open AND foreseeable and substantial reliance by offeree

a. Sub-Issue: What is substantial? (Dickenson)

b. EXCEPTION: Say revocable at any time

4. Merchant’s Firm Offer (2-205)( merchant offers to keep offer open (not more than 3 months), in writing, signed
II. Acceptance
a. First question to ask: bilateral or unilateral contract?
i. Bilateral= offeror wants a return promise, does not care, does not specify, OR when the offer is not clear

ii. Unilateral= when the offeror just asks for performance
b. If there is an offer for a bilateral contract, there are 3 issues to look for— Content, method, and effectiveness
i. Content: There must be commitment to the terms of the offer, based off objectively apparent facts and language! 
1. Sub-Issue: However, there is a difference in the nature of the commitment depending on whether the contract is governed by the Restatement or UCC

a. Restatement( Mirror Image Rule or counteroffer
b. UCC( No Mirror Image Rule
i. Could send nonconforming goods (so long as they are not for accommodations-- Corinthian)

ii. Also, the terms do not always have to match up—UCC 2-207.

1. 2-207(1): Acceptance is definite and seasonable expression of assent + not expressly conditional on new terms

a. NOTE: Could be a written confirmation

2. 2-207(2): Which additional terms are included? 

a. Non-merchants(must agree

b. Merchants( terms are part of the contract unless

i. Offer explicitly limits the terms

ii. Objects and notifies within a reasonable time

iii. Material Alterations (surprise or hardship? Substantially alter distribution of risk?
c. For different terms, three views
i. Majority- term drops out and replaced by gap fillers

ii. Stick with terms of offer
iii. Treat them as additional terms

3. 2-207(3): no acceptance under (1), but there was performance by both parties,

a. RULE: Yes, contract and terms are what both parties agree to. Anything else is replaced by gap-fillers

ii. Method: How do you communicate acceptance?

1. If specified(use that method

2. If suggested( same method or different but reasonable (as quick and reliable) method. If not, counteroffer!

3. If nothing required or suggested( any method as reasonable as one used to send offer

iii. Effectiveness—when is it effective?

1. For an offeree making a return promise(Mailbox Rule (effective on dispatch—out of control or possession)
a. Exceptions (Sub-Issues)
i. Offeror says otherwise
1. Int’l Filter

ii. Different and reasonable method
iii. Offer pursuant to an option contract( receipt
iv. IMPORTANT: acceptance, then rejection. If offeror receives rejection first and acts in reliance on it
v. IMPORTANT: rejection first then acceptance. If acceptance beats the rejection, then it is effective on receipt. If not, counteroffer
b. Sub-issue: Silence
i. RULE: Not an acceptance unless (1) takes benefit with opportunity to reject, (2) when offeree intends to accept, (3) history of doing this
2. For an offeree performing(  RULE: just start performing 
a. Exception:
i.  offeror says so or 
ii. the offeree has reason to know offeror has no adequate means of learning of the performance with reasonable promptness and certainty
b. Issue: When is starting to perform?

i. Loading car? Showing up? (Ever-Tite); “at least some of what was required”
c. If there is an offer for a unilateral contract, there is really only 1 issue—Effectiveness
i. Effectiveness: RULE: Notice of performance when completed ONLY WHEN:
a.  offeror says so or 
b. the offeree has reason to know offeror has no adequate means of learning of the performance 

Terms of the Contract

1. Adding Terms—The Parol Evidence Rule
a. Issue: Was the evidence showing some agreement prior to or contemporaneous with a final written contract? If not, this rule does not apply, but rather the pre-existing duty rule for modifying contracts applies.

b. Issue: If the evidence is to show a defense (fraud, duress, etc.) OR interpretation( parol evidence rule does not apply. 
c. IMPORTANT Issue: Is this a final agreement ‘integrated”?
d. IMPORTANT Issue: Consistent with terms of the contract?

e. Issue: Completeness? If no, can probably add.
i. §216( 

1. agreed to for separate consideration? 

2. Naturally omitted term? 

ii. Something about the status of the parties evidencing would be more terms? Family? Friends?
iii. Did they even mention a term in the contract that was alluded to in the contract?( says discount, but what is the discount?

iv. Sub-issue: Merger clause?

2. Interpreting Terms

a. Extrinsic evidence

i. Issue: Express Terms-- New York Approach v California (liberal) Approach

ii. Issue: If passes the baseline question above, look at all available evidence and try to read them together with one consistent meaning. If not—words> parol evidence> course of performance> course of dealing> trade usage §203(b) and UCC 1-303(e):
1. Sub-issue: Can trade usage even be applied? Both parties members of trade? One is and the other has reason to know?

b. Maxims
i. “of the same kind”; “known from its associates”; “expression of one is the exclusion of the other”

c. Legal Principles

i. “Read against drafter”( last resort (Lamps Plus) 

ii. §211(3)

d. Subjective Understanding for Ambiguous Terms

i. If both parties have reason to know of the meaning attached by the other( no contract

ii. If by coincidence, both attached the same meaning( contract 

iii. Different terms in mind but one had reason to know of the ambiguity and the other didn’t( contract with the second guy’s terms

iv. When both parties were thinking of something other than what was written( contract with what was in their minds.

v. NOTE: fix this with extrinsic evidence

3. Gap-Filling

a. Does the contract not raise the issue?

b. Courts will the gap with something reasonable.
c. One possibility( extrinsic evidence
i. Parol evidence could be used if there was no agreement as to the term but could be reasonable

ii. Issue: when the meaning of the words categorically give rise to one meaning, you cannot use the extrinsic evidence (trade usage, etc.) to give another meaning to the word. However, courts will possibly look to finding a gap. (Nanakuli)
iii. RULE: To exclude extrinsic evidence, MUST carefully negate
d. Another possibility( gap filling provisions
e. Another possibility (for UCC contracts)( warranties 

i. Implied Warranty of Merchantability

1. Fit for ordinary purpose as to which goods of this kind are sold

2. MUST BE from a merchant of that good

3. EXCEPTION: When the buyer had opportunity to check for defects and the defect in question could have been found with an exception

4. EXCLUSION: Must mention the word “merchantability,” “as is,” etc. If in writing, must be clear and unambiguous

ii. Implied Warranty of Fitness

1. Fit for the particular use a user has in mind

2. RULE: Seller must have reason to know of purpose and buyer must rely

3. EXCEPTION: When the buyer had opportunity to check for defects and the defect in question could have been found with an exception

4. EXCLUSION: Must be writing and unambiguous. Can use the words “as is, etc”

iii. Express Warranties

1. Any statement of fact made by the seller (no opinion)

a. Factors in Keith to differentiate between an opinion and fact: (1) Lack of specificity; (2) equivocality? (3) statements that good are experimental

2. Descriptions of the goods

3. Sample or model of the goods

4. EXCLUSION: Cannot.

4. Implied Duty of Good Faith

a. With respect to terms( must follow through with the terms you specified in the contract.
i. Dalton( There was an option presented to plaintiff to take; he took it; but the defendants did not follow through on their end.

b. With respect to performance( do not take advantage of the passage of time to benefit you without good basis. (Market Street, Alaska Packers)

Defenses

1. Statute of Frauds

a. Issue: Which types of contracts? Marriage, surety, subject matter is land; service contracts which are not able to be completed with one year; Estate asking to perform a duty of the deceased; UCC contracts > $500
b. Issue: How to fulfill?

i. In writing OR

1. Restatement: must be signed by person against whom enforcement is sought and must specify parties, consideration, and subject matter

2. UCC: must be signed by person against whom enforcement is sought AND describe goods and quantity

ii. Partial performance of a sale of land or goods contract OR full performance of service contract

2. Capacity

a. Children (§14)

i. Contracts are voidable to the extent the child, upon maturity, makes it void within a reasonable time.

1. If he does something in furtherance of the contract or is silent for more than a reasonable time( lose defense.

ii. EXCEPTION: Necessities

b. Mentally Ill (§15) 
i. Cognitive problem( other side does not need to know

ii. Judgment problem( other side must have reason to know

c. Intoxicated Persons (§16) 
i. Whether cognitive problem or judgment problem( other side must have reason to know.

3. Pre-Existing Duty
a. Restatement Contracts( modifications of contracts are not allowed §73
i. Exception: Where it is fair in light of changed circumstances not expected by the parties OR reliance (promissory estoppel). §89
b. UCC Contracts( modifications are allowed. Two contexts

i. 2-207: written confirmation (unilateral modification)
ii. 2-209: bilateral modification 

4. Duress §175
a. Manifestation of assent was induced 

b. By an IMPROPER THREAT that leaves the victim with

i. A crime or tort

ii. Criminal prosecution-- agree to pay us more money or we are going to call police and tell them you are running illegal activity

iii. Threat of Civil Process: Do what I say or else I am going to sue you. I know I do not have a claim against you, but I will still do this

iv. Breach of the duty of good faith

1. RULE: Must have proper grounds for asking for whatever they are asking. Do they have a right to, for example, ask for more money? Austin v. Loral
2. NOTE: Discuss this with pre-existing duty! 
c. NO REASONABLE ALTERNATIVE (i.e. pressured)
5. Undue Influence §177
a. RULE:

i. Unfair persuasion of a party who 

1. is under the domination of the person exercising the persuasion or 

2. who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare. 

ii. IDEA: One person's will being overcome by the persuasion of another.  

b. Under Domination 


i. IDEA: Look to when someone is vulnerable, or where there are unfair circumstances
ii. See factors discussed in Odorizzi 
1. unusual or inappropriate time, unusual place, insistent demand that the business be finished at once, Extreme emphasis on untoward consequences of delay, multiple persuaders against a single servient party, absence of 3P advisers, no time to consult financial advisers or attorneys

c. Relationship
i. IDEA: taking advantage of trust of another

1. EX: Lawyer who scums money out of a poor, unknowing lady.

d. NOTE: This has to do with both status (vulnerability) and bad behavior (unfair persuasion). Thus, courts are often inclined to rule that contract is voidable!
6. Misrepresentation & Concealment
a. Misrepresentation( statement not in accord with the facts. §159
i. ISSUE: Fraudulent or Material?
1. Fraudulent: if the maker intends his assertion to induce a party to manifest his assent and the maker

a. knows or believes that the assertion is not in accord with the facts (IMPORTANT) , or
b. does not have the confidence that he states or implies in the truth of the assertion, or
c. knows that he does not have the basis that he states or implies for the assertion.

2. Material: if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.

a. Sub-issue: If misrepresentation is material, is the victim justified on relying on it?

ii. ISSUE: Opinion? §169
1. RULE: Cannot be justified in relying on opinions unless recipient

2. stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or

3. reasonably believes, as compared with himself, the person whose opinion is asserted has special skill, judgment or objectivity with respect to the subject matter, or

4. is for some other special reason particularly susceptible to a misrepresentation of the type involved.
iii. IMPORTANT ISSUE: Did it actually induce assent? But for cause?
b. Special Kind of Misrepresentation( Fraud or Misrepresentation in Execution §163 (about what you sign)

c. Non-Disclosure 
i. RULE: Generally non-disclosure does not make the contract voidable, but there are exceptions making non-disclosure like misrepresentation
1. Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist. §160
2. When one makes an assertion thinking it’s true and before the contract is consummated, learns the truth and does not disclose. This is treated as misrepresentation, if he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation.  §161
3. Agent-principal relationship §161
7. Unconscionability
a. RULE: Look at how things stood at the time of formation to determine if clause was both procedurally and substantively unconscionable.

i. Issue: Procedurally unconscionable? Was there something wrong with the bargaining process?

1. Sub-issues: Complicated terms, not given enough to read; hidden terms §211(3); unequal bargaining power; no well-informed consent (Prasad)

ii. Issue: Substantively Unconscionable? Shock the conscience? 

1. Sub-issue 1: One-sided term that is harsh to one side?

a. Remember to look at this from the time of formation!

b. EX: Tuckwiller—risks were unequal; O' Callaghan—0 liability for negligence; Stoll—unequal consideration; term does not apply equally to both sides)
2. Sub-issue 2: Protect legitimate interest?

3. Sub-issue 3: Reasonable way to protect interest?

a. Insurance? 

b. What about the amount of consideration? Is it fair to impose liability on the party when they do not have money?

c. IMPORTANT: POLICY? Weigh freedom of contract with competing policies (deterring negligence? Protect necessities?)

iii. Issue: Adhesion Contracts 

1. Always a hint of procedural unconscionability because of the lack of bargaining power. Must have more substantive unconscionability elements. (Prasad)

iv. Issue: Arbitration Clauses
1. Procedurally unconscionability elements in there by virtue of the lack of bargaining power. Must have more substantive unconscionability elements!

2. Substantive Unconscionability( Courts believe there is a favorable policy for arbitration clauses. So, there must be some other elements to make this unconscionable like
a. Arbitrator being be biased (Scissor) OR

i. You can make an argument that arbitrators are biased because they get repeat business, but it is a stretch!

b. Only mandatory for one side; other side gets a choice
v. Issue: Throw out the terms or the whole contract?
1. RULE: Look to whether the court can enforce the heart of the contract by just removing the bad terms.
8. Illegality
a. RULE:
i. If subject matter of the contract is illegal (crime and tort), the contract is void
ii. If the subject matter is not illegal but a party’s purpose for the contract is illegal, the contract is voidable at the option of the innocent party (so long as they did not know of illegal purpose)

9. Misc. Restatement Sections
a. §195

i. Clause exempting intentional and reckless torts( clearly unenforceable

ii. Clause exempting employer, those with duty of public service, and those members in charge of a protected class (in charge of wellbeing) from negligence( unenforceable

b. §178

i. Unenforceable if conduct is against legislation OR

ii. Conduct is CLEARLY against public policy. No arguments! But most of the time, it is not clear cut!

1. §179(b)(ii)( against public policy if it impairs familial relationship

10. Mutual or Bilateral Mistake

a. RULE:  §152


i. Both parties mistaken
ii. As to something material to the exchange

1. ISSUE: Not price, unless it is a huge price increasing affecting the nature of the deal

iii. Injured party (adversely affected) must not have assumed risk of mistake.

1. §154 most consequential factor(   when you know you have limited knowledge but treat it as sufficient
a. Are you an expert or do you need an expert?
2. Cost changes( probably assumed!
3. Express assumption of risk?
11. Unilateral Mistake

a. RULE: §153
i. One party mistaken
ii. As to something material to the exchange

iii. Injured party (adversely affected) must not have assumed risk of mistake. (see above)

iv. Added requirement( The non-mistaken party knew or should have known the injured party made a mistake OR the effect of making the mistake makes it unconscionable!

12. Impracticability §261
a. RULE: 
i. Performance made much more difficult after the contract was made
1. ISSUE: small cost increases will probably not suffice. Needs to be so substantial that it will financially ruin the person performing. Comments to §261
2. ISSUE: Existing Impracticability §266
a. Still works if there was some event there are the time of formation, but you did not know about it.
ii. By an event not assumed to happen at the time of formation
1. ISSUE: Foreseeability
a. This is only one factor! Does not necessarily indicate assumption that event will occur. 
i. If they did assume, wouldn’t they bargain for who bears the risk? 
ii. Maybe they could have finished earlier?

b. Unforeseen events, however, are not assumed. 
2. ISSUE: Changes in the market or small cost changes?
a. These are assumed UNLESS dramatic. 
3. ISSUE: Express Assumption?
iii. Through no fault of the person invoking defense
b. ISSUE: Impossibility (subset)—3 situations

i. Death or physical incapacity of a person essential to performing a promise in the contract, OR
1. Exception: When duties can be delegated

ii. Destruction of the subject matter of the promise, OR

iii. Performance of the promise becomes illegal after the contract is made

13. Frustration of Purpose

a. RULE: 

i. Purpose that was frustrated must have been a principal purpose
ii. Both parties need to have known about the intended purpose. 
iii. Substantial frustration
1. Issue: Loss of profits is not enough

iv. Non frustration was a basic assumption made when contract was entered into AND
1. Issue: Foreseeability (Same as above)

a. EX: Krell( parties considered the parade shutting down, but they assumed it would not!

2. Issue: Changes in the market; loss in profits
a. RULE: These are assumed UNLESS unprecedented (market collapse)!

v. There was no fault!

vi. UNLESS LANGUAGE OR CIRCUMSTANCES INDICATE THE CONTRARY
1. Issue: Unconscionability?
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1. Express Conditions

a. RULE: Must be satisfied 100%!

b. Issue: How are they created?

i. BASELINE: Language of condition

ii. If no language of condition,

1. Use interpretation tools (extrinsic evidence, etc.)

2. Interpret so as to avoid forfeiture (so long as obligee did not assume the risk of forfeiture—like when you solicit services)

3. Look at whether other person really wanted this thing met!
2. Implied Conditions
a. In addition to express conditions, there are conditions on when each side has to perform.
i. These could be based off what the contract says or gap filling
1. Use extrinsic evidence where there is extrinsic evidence (trade usage). In absence of that, use §234
a. Where 1st party has a long performance (like services)( 2nd party has to perform upon completion of that performance

b. Where 1st party’s performance is short and can be rendered simultaneously with 2nd party’s performance (sale of land)( must be simultaneous 

ii. Regardless of whenever the parties need to perform, there needs to be no uncured material failure (substantial performance) by each party. §§237, 238
1. ISSUE: material failure? §241
a. Most consequential factor( extent of which party was deprived of a benefit reasonably expected. 

i. Look to what the heart of the contract was about. Was damage low relative to the rest of the contract? Weigh failure with entire scope of the contract.

1. EX: Jacob & Youngs: The pipes were not from where they were supposed to be, but they definitely worked as they should have.

2. HYPO: if the whole contract was to move a wall one foot but person moved it two feet, it probably is a substantial failure.

b. Breach of Good Faith and Fair Dealing?

i. Intentional failure; may be small, but still could cause a material breach.

c. Adequately compensated? Insurance?
2. ISSUE: Not in UCC contracts, which require PERFECT TENDER UCC 2-601
a. RULE: Before accepting, buyer could reject goods if they are not 100% perfect (could be small problem)

b. RULE: Even after accepting, buyer can revoke acceptance if

i. there is substantial problem AND was difficult to find at the time of acceptance OR
ii. Seller said defect would be cured and it has not
c. Acceptance=

i. buyer fails to reject within a reasonable time, or 

ii. indicates the goods are acceptable, OR

iii. does anything inconsistent with seller's ownership.

3. Anticipatory Repudiation

a. RULE: An anticipatory repudiation is an UNEQUIVOCAL statement or action consistent with plans to commit a material breach under §241

i. Issue: Consider one’s ability to pay? Is going insolvent an unequivocal action consistent with plans to commit a material breach? What about loans?
ii. Issue: What happens when there is no unequivocal anticipatory breach, but you have some reservations (circumstances, person expressing doubts, etc.)? §251
1. EX: Contract to erect steel, but there is a steel shortage (McCloskey)

2. RULE: Where there are 

a. REASONABLE grounds for concerns of a plan to breach, potential victim may demand an 

b. ADEQUATE assurance of 

c. DUE performance. 

i. Due( do not ask for more.

1. EX: If contract specifies a time for performance, cannot make the time earlier

d. If there is no ADEQUATE RESPONSE within a reasonable time, there is an anticipatory breach! 

i. Adequate response( Other side must ASSURE of performance

b. RULE: Repudiations cause three things to happen: §253
i. There is a breach of promise & victim can sue for breach earlier

ii. Non-breacher's duties are discharged!!!

iii. If there were any implied or express conditions on the breacher's promise, those are excused! 

1. MUST PERFORM regardless of conditions

c. Issue: Retraction
i. RULE: A repudiator can attempt to nullify its repudiation before there has been material change in reliance §256
4. Mitigating Doctrines/Excuses

a. Divisibility
i. Treat contract as though it were comprised of mini contracts

ii. TEST: three parts

1. performance of each party is divided into two or more parts; AND

2. the numbers of parts on each side is the same; AND

3. each part of the performance by one party has a corresponding part in the other party’s performance.

a. NOTE: performance in each progress payment does not correspond to the payment in that period, so contract calling for progress payments is not divisible!

b. Estoppel

i. RULE: A condition is excused for estoppel where

1. The party whose duties were conditioned says BEFORE the condition was to be fulfilled that it will perform even if the condition is not fulfilled AND
2. The other party changes position in reliance 

c. Waiver & Election

i. Waiver RULE:  A condition is excused for waiver where 

1. AFTER the condition was to be fulfilled, 

2. the party whose duty was conditioned realizes the condition has not been fulfilled but still says or does something indicating he will still perform AND

3. other party relies on this! (waiting)

ii. Election RULE:  A condition is excused for election where

1. AFTER the condition was to be fulfilled, 

2. the party whose duty was conditioned realizes the condition has not been fulfilled but still says or does something indicating he will still perform 

3. NO reliance

iii. Issue: Notice?
1.  One can reinstate condition by giving notice, but there are exceptions (§84(2))
a. Material change in position OR

b. Too late OR

c. When the waiver was subject to a binding contract (consideration)
d. Failure to Cooperate & Prevention

i. RULE: if a party has some control over whether a condition on her duty to perform will be fulfilled, the condition is excused if she does not try to fulfill condition (failure to cooperate) OR prevent its fulfillment
1. Prevent fulfillment( think of taking affirmative steps to make it harder to substantially perform or fulfill the express condition

Things to Look for in UCC contracts

1. NO need for mirror image!
2. Modifications( 2-207 & 2-209

3. Warranties
4. Perfect Tender Rule

Express Condition?


ç





Condition Satisfied 100%?


ç





Implied Condition based off terms, extrinsic evidence OR order of performances? §§234, 237. 238


ç





No performance necessary by 2nd party, unless the condition is excused





No performance necessary by 2nd party, and material breach by 1st party. UNLESS the condition is excused 





Substantial Performance when performance due? §241 (CL only) 


ç





Check for implied conditions!


ç





2nd party performance? (either simultaneously or after performance of the 1st)








ç





Did they substantially perform? Jump back up to restart analysis


ç





Everything is fine. 2nd party can sue 1st party for remainder of performance, if any (partial breach)





**NOTE: statements or actions before performance is due evidencing an intention to not substantially perform (anticipatory repudiation under §250) are subject to the same rules.











