 Constitutional Law Outline
Three Approaches in Law
· Theory - a general method and/or set of ideas for approaching a legal problem
· (i.e. “originalism” is a theory of constitutional interpretation)
· Doctrine = rules that guide decisions in particular legal cases
· (i.e. applying the “strict scrutiny” test to racial classifications is settled ConLaw doctrine)
· Political Ideology/Policy Preferences - positions and beliefs about govt structure & policies
· I.e. personally identifying as a “liberal” or “democrat”; preferring political candidates and laws that limit access to handguns
The U.S. Constitution/Structure of U.S. Constitution
· 4 major functions of US Constitution
· Established nat’l govt (3 branches of federal gov’t)
· Divides power (separation of powers)
· Determines relationship between fed gov’t & states (federalism)
· States have a general police power per constitution; federal constitution doesn’t limit state power wrt general criminal law, sanitation, health & safety
· Limits gov’t power (protection of individual rights)
· 2 step process to analyze constitutionality for federal gov’t, only 1 step for state
· Federal law - 1) must establish action is w/in scope the constitution gives to the actors (not needed for the state); and (2) cannot pass a law that violates the bill of rights
· Structure of the U.S. Constitution
· The Original Constitution
· Article 1 (*not needed for the exam*)
· Creates legislative branch
· Defines method through which a measure may be enacted into law
· Enumerates powers vested in nat’l govt (tax & spend, commerce, powers over war, necessary & proper clause)
· Imposes certain limits on the exercise of gov’tal power (habeas corpus, protection of enslavement of african-americans
· Article II
· Creates office of the POTUS
· Method of election, term of office, succession, impeachment
· Defines powers of the President
· Vesting clause (all executive powers), Commander-in-Chief, Pardons, Treaty & Appointments (shared w/ Senate), Receive Ambassadors, Take Care that the laws be faithfully executed
· Article III
· Creates Supreme Ct (defines Ct’s original & appellate Jx; and Exceptions Clause [Appellate])
· Provides for the creation of a federal judiciary (power to Congress)
· Vests the judicial branch w/ Jx over Certain “cases” and controversies” (i.e. Federal Qs, Diversity, etc.)
· Article IV
· Full Faith and Credit
· Interstate Privileges & Immunities
· Interstate rendition of fugitives
· Rendition of Enslaved Persons to Slavers
· Admission of new states
· Congressional power over territory and property belonging to the US
· Guaranty Clause
· Article V
· Amendment process
· Proposed by Congress (2/3 of each House)
· Convention (on petition of 2/3 of the states)
· Prohibited any amendments to end trade of enslaved persons until 1808
· State equality of suffrage in Senate guaranteed
· Article VI
· Acceptance of previously incurred debts
· Supremacy Clause
· Oath of office (no religious test)
· Article VII
· Ratification process
· Nine states ratified by 1788
· All 13 states ratified by 1790
· Bill of Rights (1st thru 10th Amendments)
· 1st Amendment (protection speech, religion)
· 2nd Amendment (right to bear firearms)
· 3rd Amendment (ban on citizens being forced to house soldiers)
· 4th Amendment (ban on unreasonable search & seizure)
· 5th Amendment (due process, takings)
· 6th Amendment (speedy trial, impartial jury)
· 7th Amendment (civil jury)
· 8th Amendment (bail, cruel & unusual punishment)
· 9th Amendment (unenumerated [unlisted] rights)
· 10th Amendment (reserved powers-federalism)
· Post-Civil War Amendments (13th, 14th, & 15th Amendments)
· 13th Amendment (enslavement prohibited)
· 14th Amendment (citizenship, DP, EP & PI)
· 15th Amendment (race/vote)
· Amendments 16-27
· 16th Amendment (income tax)
· 17th Amendment (direct election of Senate)
· 19th Amendment (sex/vote)
· 25th Amendment (Presidential succession)
· 26th Amendment (age/vote)
The Federal Judicial Power
· Authority for Judicial Review of Federal Executive and Legislative Acts
· Judicial Review - the Supreme Ct’s power to strike a law down as unconstitutional AND acts of executive branch unconstitutional 
· Not textually delineated in Article III; Reasons for:
· Congress would otherwise have unlimited powers
· Art. III gives ct power to hear where law is inconsistent w/ the constitution
· Constitution limits Congress, this shows “framers contemplated” as setting rules around legislature
· Supremacy clause - constitution is listed FIRST (hierarchy of federal law)
· Serves as a check against tyranny for the legislative & executive branch
· Critiques:
· Judges don't get elected and are for life
· Counter-majoritarian difficulty
· Ppl that have power to strike down majoritarian law are not majoritarian
· Check is to show coherent, logical, principled interpretations of the constitution
· Marbury v. Madison (Marbury was appointed to judgeship by Adams before end of his presidency; Jefferson entered office and had Madison withhold undelivered commission); Marbury has a right to the commission and it’s not revocable by the executive bc commission is given to a person already appointed; 
· Creates authority for judicial review of EXECUTIVE actions (failure to deliver Marbury’s commission unconstitutional)
· Whether the legality of an act by an executive is examinable depends on the nature of the act
· Is the act discretionary/political?
· If so, the act cannot be reviewed by the court
· If the act is non-discretionary (executive has a legal obligation to do duty), then it IS reviewable by the ct
· I.e. if the act is more like “pardon power”? If so, it is not reviewable. If it is not discretionary, then it is reviewable
· Historical precursor to modern Political Q doctrine; doctrine doesn’t rely on colloquial sense of political, but more so related to “w/in someone’s discretion/w/in power to do something
· Second Issue: Is remedy a writ of mandamus (does USSC have the power to order executive?)
· No, SC doesn’t have the power. 1789 Fed law gives SC power to do so, but this would be inconsistent w/ Art III to give USSC Jx over a case like this
· Interprets Art. III of Const. (Congress cannot expand Original Jx of SC)
· Establishes authority for judicial review of LEGISLATIVE actions (declares a fed. Law (Judiciary Act of 1789) unconstitutional)
· “It is emphatically the province and duty of the judicial dept to say what the law is”
· Authority for Judicial Review of State Executive, Legislative, and Judicial Acts
· Martin v. Hunter’s Lessee (claim over land Brits vs Virginia) - Virginia (state) judgment overturned by USSC; Source of power for federal judicial review of state ct decisions. Reasons for include:
· Wouldn’t be a job for USSC if it couldn’t review state decisions
· State judges would be biased towards their state
· State ct judges are elected & salaries dictated by legislature
· USSC review of state ct’s decisions of fed law need uniformity of interpretations (i.e. equal protection
· Cohens v. Virginia (bros in VA convicted of selling DC lotto tix) USSC can review criminal cases and any other case where the state is a party
· Cooper v. Aaron - (AL governor refused to comply w/ Brown v. Board decision); USSC can interpret state governor’s acts as unconstitutional
· SC’s interpretation of Constitution is supreme law of the land and is binding legal precedent, but dependent on Executive branch for enforcement
· Constitutional Interpretation
· Sources of Constitutional Interpretation
· Primary (very important source of finding interpretations for ambiguities in the constitution)
· Text of the constitution
· All justices agree that the actual words are relevant to the inquiry
· Original constitutional history
· What kind of drafts were there? What were the discussions?
· Overall structure of the Constitution
· How is the power divided via the structure of the document?
· Values reflected in the Constitution
· Liberty? Freedom? Privacy? Everyone is created equal?
· Secondary
· Judicial precedents
· Examples of Methods of Constitutional Interpretation
· Current black-letter rule is non-originalism - not ltd in the sources of meaning
· Originalism-Specific Intent (“seance”) 
· Infers meaning based on what framers intended it to mean
· Problem is, we know all the drafters wouldn’t even agree if they were here
· Nearly everyone thinks that what the Framers thought is important to interpreting the const. What separates Originalists from the rest of the pack is that they stop reading once they figure out what that intent was
· Not a current blackletter rule of interpretation; DC v Heller is the exception
· Originalists limit the potential sources of meaning so judges won’t jump out of their box (non-originalists are more honest)
· Feature of originalism - fixed meaning to provisions of the constitution
· Fixation thesis - notion that meaning of a phrase was fixed @ the time the drafters made it; fixed the day it was ratified
· Critique examples - would mean it wouldn’t be “cruel and unusual” to cut off ears & nail to pillory
· Meanings shouldn’t be fixed and can evolve
· Originalism-Modified/Abstract Intent
· Critiiques specific intent bc it doesn’t let you go anywhere-Framers definitely wouldn’t have thought a woman could be president. So, we take a more general view of what these guys meant, but avoid being too specific (i.e. Stevens dissent in Heller)
· Original Meaning/Understanding (Scalia)
· Meaning doesn’t come from what those who wrote it intended it to mean, but what ppl (really scholars of the time period) would have understood it to mean 
· I.e. Scalia’s opinion in Heller
· Tradition
· Process-based theory
· Aspirationalism
· Textualism
· Pragmatic
· Purposive
· Structural
· Values-Based
· Precedential/Doctrinal
· D.C. v. Heller (2nd Amend case brought by Heller (DC officer). DC had law barring possession of handgun and req’d registered firearms be disassembled or trigger-locked. DC law violated 2nd Amendment
· 2nd Amend now protects individual right to bear arms; right to have a handgun for self-defense in your home and hunting (standard of review for gun regulation is was not established); Plaintiffs want SS (Breyers doesn’t think agree), Ct did NOT decide on the standard of review
· Majority: Original meaning originalism (the only time Originalism is used)
· Sources: text, founding era constitutions, founding era dictionaries, founding era scholarly writings, case precedent, Post-Civil War era understandings, other State legislatures @ the time of 2nd Amend drafting
· Majority does NOT use framer’s intent, uses other text of the time to define/interpret
· 2nd Amend split into a prefatory and operative clause
· Prefatory is just meant to announce the purpose of the operative clause. Doesn’t serve as a limit
· 2nd Amend guarantees individual the right to possess and carry weapons in case of confrontation
· But not unlimited (THE CONSTITUTION CONFERS NO ABSOLUTE RIGHTS)
· Dissent (Stevens) - purposive approach
· Look first to what was the purpose of the provision/statute
· Sources: text, framers’ original intent, case precedent
· Note, just bc Stevens looked @ specific intent of Framers, doesn’t mean he’ll stick to it
· Dissent (Breyer) - NOT about interpretation
· Doctrinal analysis discussing standard of review
· Don’t want 1 size fits all standard; if strict standard, govt has far less power to regulate
· Originalism comes in 2 flavors
· Specific intent (what did the framers actually mean)
· Look @ dictionaries, law review articles, newspaper from the time of the framers; forgot the specific intent
· Justiciability Limits 
· Justiciability - the ct’s power to decide whether it can decide the case; if the case is nonjusticiable, the ct doesn’t have Jx
· 5 justiciability doctrines were developed by USSC to satisfy the case or controversy req’t
· Prohibition Against Advisory Opinions - there must be an actual dispute b/w adverse litigants (also motivation behind standing, ripeness, and mootness reqts)
· In order for a case to be justiciable and not an advisory opinion, there must be a substantial likelihood that a federal ct decision in favor of a claimant will bring about some change or have some effect
· Standing
· Is this the right P? Whether a specific person is the proper party to bring a matter to the court for adjudication
· The basic (constitutional) reqt’s of standing (Allen v. WRight)
· Injury - must be a concrete, particularized, and legally cognizable harm to P
· Traceable (Causation) - P’s injury must be fairly traceable to action taken by D
· Redressability - the relief sought (i.e. damages, injunction) must alleviate P’s injury and must be tied to the remedy sought
· Absence of any element means = NOT “case or controversy”
· Prohibition against 3rd party standing
· General Rule: party has standing only to assert own rights
· EXCEPTION: Practical hindrance against third party asserting own rights + special relationship (Singleton v. Wulff ); no clear definitive test for what is sufficient relationship
· Ripeness (Is it too soon?)
· Determines when review is appropriate; seeks to separate matters that are premature for review bc the injury is speculative and may never concur from cases that are appropriate for legislation
· Basic rule: P may not represent a premature case or controversy, often a consideration of when Ct may rule on the constitutionality of a law BEFORE it is enforced against the P (Poe v. Ullman; Abbott Labs)
· Mootness (Is it too late?)
· Case dismissed as moot if anything occurs while a lawsuit is pending to end P’s injury; there’s no longer an actual controversy b/w adverse litigants
· Basic rule: P must present a live controversy, an on-going injury at all stages of litigation
· Exceptions:
· Capable of repetition yet evading review: applies to facts of short duration and are capable of repetition as to this P (Roe v. Wade; Moore v. Oglivie)
· Voluntary Cessation (Friends of Earh v. Laidlaw)
· Class Actions (Parole Comm’n, v. Geraghty)
· Political Question Doctrine (What topics are off limits?)
· Basic Q: Does the substantive claim in the case present a “political question” that makes the claim unreviewable?
· Certain allegations of constitutional violates fed cts will not adjudicate and SC deems inappropriate for review
· Questions where the political process is the check
· Political process operates as a check on actions by the executive that are discretionary (i.e. voting out President for abuse of pardon power)
· Essentially a function of the Separation of Powers
· Steps to assess whether a Political Q exists
· ID the precise claim
· Ask “does the claim implicate the separation of powers?
· Determine whether the ultimate authority over the claim rests in one of the political (non-judicial) branches
· 6 Independent tests for existence of a political Q (in descending order of importance)
· 1) a demonstrable textual commitment of the issue to a coordinate political department
· 2) a lack of judicially discoverable and manageable standards for resolving the issue
· 3) an initial policy determination of the kind premised on nonjudicial discretion
· 4) expressing lack of respect for coordinate branches
· 5) an unusual need to adhere to a political decision already made
· 6) the potential for embarrassment from multiple decisions by various departments on one question
· Nixon v. U.S. (judge, not the president; USDC judge who was removed argued that Senate rule which created committee violated “Senate shall have power to try all impeachments”)
· Non-justiciable political question; Senate has “sole power” which means the SC can’t interfere. Whole point of impeachment proceedings is to keep judicial branch out as it’s the legislative branch’s only check against judicial
Early Interpretations of the Original Constitution, Bill of Rights, and Civil War Amendments
· Applying the Bill of Rights to the States
· Original Constitution protects few individual civil rights and liberties, BUT does strongly protect right of slavers to enslave
· Examples: Art I §2, Cl 3; Art I §9, Cl. 1; and Art IV §2 Cl. 3
· Baron v. Baltimore - Bill of rights does NOT directly limit action of state (vs fed) govts
· Prigg v Pennsylvania - USSC declares PA state personal liberty law (req’d slavers and slave catchers like Prigg) to go to state ct before kidnapping an allegedly enslaved person) unconstitutional and holds Federal Fugitive Slave Act of 1793 constitutional
· States do NOT have power to regulate kidnapping of African-Americans who white slavers claimed to own
· Established broad federal legislative power to protect rights of slavers and rejected state power to regulate kidnapping of persons of African descent to protect them
· Dissent (Harlan) – points out the hypocrisy of SC willing to interpret Congresses powers broadly beforehand, but after civil war, the SC takes a narrow approach
· Dred Scott v. Sandford (Dred Scott sued for his, his wife and children’s freedoms; USSC held Scott was not a citizen bc no person of African descent could be and thus USSC had no Jx over the claim, Congress possessed no power to ban slavery in a U.S. territory or in any state bc it infringed on absolute right of slavers to enslave persons of African descen
· All persons of African descent, whether enslaved or free, are excluded from national citizenship and cannot asset their rights in federal ct
· Fed laws (MI compromise & the NW Ordinance) restricting the expansion of slavery into states and territories are unconstitutional bc they violate the rights of slaveholders
· Dissent (similar to Prigg) – Congress was interpreted to have broad powers pre-Civil War and decisions seem ideology-driven in the Civil Rights cases (SC says Congress doesn’t have the power)
· Descendents of enslaved Africans weren’t intended as citizens @ the time the constitution was written
· Early Federalism, Substantive Due Process Issues, and the Protection of Slavery by the Constitution and the Supreme Ct
· 13th Amendment
· “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist w/in the US, or any place subject to the Jx
· “Congress shall have the power to enforce this article by appropriate legislation” 
· 14th Amendment (Citizenship, Privileges OR Immunities, Due Process, and Equal Protection Clauses)
· All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizenship of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws
· Privileges &/OR Immunities Clause
· U.S. Constitution has two P &/OR I clauses
· Art IV, sec. 2 Privileges and immunities (comity clause)
· Bans discrimination against out-of-staters
· 14th Amendment Privileges or immunities
· Protects rights of “federal citizenship”
· Saenz v. Roe
· USSC has made most BoR provisions applicable to state govt’s not via P&I clause but via incorporation through the Due Process Clause of the 14th Amendment
· Thwarting the Reconstruction Amendments by Interpreting them Narrowly; First Interpretation of Reconstruction Amendments and the 14th Amend Privileges OR Immunities Clause
· Slaughter-House Cases – most of it is not good law anymore; the only thing that still is is that the privileges or immunities clause protects virtually nothing (interpreted as a virtual nullity
· Early interpretation of the post-Civil War amendments and holds a narrow interpretation of P&I Clause
· Privileges or Immunities clause rejects BoR; it only protects federal privileges of Citizenship
· SC rejects the butchers’ contention that they had unenumerated fundamental rights
· 14th Amendment – it was intended to protect black ppl
· Many things state does to black ppl; suing under EP doesn’t trigger strict scrutiny unless apparent @ face of law or needs to prove purpose (bc of, not in spite of); systemic racism is not actionable
· Equal Protection applies exclusively to former slaves and limits govt use of classification outside of race; only applicable to govt limitations towards ppl of African descent
· The Civil Rights Cases (aka the “Anti-Civil Rights Cases”) – US v. Stanley
· Civil Rights Act – prohibited denial of public accommodations based on race
· Constitutionality of Civil Rights law that prohibits a place of public accommodation from denying someone access bc they’re black; white man sued (“reverse-discrimination case”)
· Majority – Congress lacked the power to pass Civil Rights Act of 1875
· Still good law - §5 of 14th Amendment doesn’t give Congress power to pass to legislate on subjects that are w/in the domain of state legislation; power only goes to enforcing against state (“no state”)
· in other words, Congress lacks power to regulate private conduct
· No longer good law – Congress lacks authority to protect rights of formerly enslaved African-Americans (overruled in Jones v. Alfred H. Mayer)
· Harlan’s Dissent
· 14th Amendment (Enforcement Clause) – Harlan says this gives Congress the power to make the Civil Rights Act
· 13th Amend confers Congress power to eradicate badges of slavery and servitude
· 13th Amend is broader than just prohibiting enslavement; it also protects from former slavery ancestry
· Congress may enact laws to protect ppl from deprivation of civil rights enjoined by other races
· Congress may enact those laws upon “states, their officers, and agents, and also upon “individuals and corporations who exercise public functions and authority of the state”
· Citizenship Clause is a way to protect African Americans from discrimination in public accommodations and gives Congress the power to enforce the citizenship provision of 14th Amend. (contrary to majority decision that Congress doesn’t have power to pass CRA of 1873); clause becomes before the “no state shall” so even if congress didn’t have power from there, it comes from here
· Important takeaways re Citizenship
· Know one exists in 14th Amend
· Relationship b/w Dred Scott and citizenship clause; Took the civil war and inclusion of this clause to make African descendants citizens
· There are proponents of removing the citizenship clause
· Ct found fugitive slave law as constitutional but not this; this is hypocrisy
· When you open to public accommodations, you open yourself up to regulation
· “substance and spirit” of Civil War Amendments ignored by the majority; the majority has departed from the intent of the framers of 14th Amend
· They clearly intended the Civil War Amends to protect African Americans from this type of discrimination and exclusion
· Purpose of CRA of 1875 is to require that places held out as places of public accommodation to be open to the ENTIRE public
· Modern State Action Doctrine and Exceptions
· State Action doctrine – constitution only limits the action or regulates govt action (i.e. govt action doctrine)
· If fact pattern involves private person/company alleging violation of amendment (unless the 13th), Q will be whether he/she/it falls w/in the exception
· Two categories of exception to the state action doctrine (situations where private actions must comply w/ the constitution
· Public Function Exception (Marsh v. AL; company town case where the company runs the town)
· Basic rule: if a private entity performs a task traditionally, exclusively performed by the govt, the constitution applies
· Entanglement Exception – if the govt affirmatively authorizes, facilities, or encourage unconstitutional conduct, the constitution applies (company is entangled w/ the govt; govt endorsement of private activities)
Scope of Executive Power & Separation of Powers
· Theory of inherent presidential power
· Vesting clause
· Commander-in-Chief
· Take care clause
· Separation of Powers and Presidential Authority
· Youngstown v. Sawyer (Truman seized steel companies to avoid steelworker strike; informed Congress of action twice afterwards)
· Majority: Seizure was not constitutional; Truman violated separation of powers (Justice Black says nothing in the constitution mentions power to seize steel mills
· Pres only has power to act w/ express (textual) constitutional or Congressional  approvable; seizure by Pres is unconstitutional bc he’s legislating
· 3-Zone Analysis (Jackson concurrent opinion) – establishes 3 zone test to determine whether President has a certain power if neither the Constitution nor Congress authorizes the action
· Zone 1 (green light) – thumbs up when the action is approved by Congress
· Zone 2 (yellow) – Congress is silent
· SC wants to avoid this zone
· Zone 3 (red) – Congress has disapproved
· Note: approval can be implicit or explicit; Congress’ inaction can be interpreted as implicit approval by USSC
· US v. Nixon (Pres. Nixon wants to consider tapes privileged)
· There is privilege, but SC will decide what constitutes as privileged docs; Pres does not decide for themselves, particularly in a criminal prosecution
· Nixon trying to decide what privilege is interferes w/ judicial power; judicial power cannot be shared w/ executive branch
· If claim of EP is not based on military or diplomatic/foreign secret, tis fair game
· Pres doesn’t have absolute power to declare w/e he wants is executive privilege, that’s up to the ct
· Nixon complied for our nation, for the rule of law
· Allocation of Power in Conducting Foreign Policy
· US v. Curtiss-Wright (Executive Agreement) – Pres held to have broad powers wrt foreign policy 
· Heavily criticized and questionable precedent in which Sutherland articulated an overly broad interpretation of presidential power in foreign affairs
· Dames & Moore v. Regan (takes Youngstown type analysis) - Upheld Pres executive agreement w/ Iran to release hostages in exchange of termination of all litigation b/w Govt of each party and nationals of the other. Created Iran-US Claims Tribunal to help resolve
· President has power to enter in executive agreements w/o advice and consent of the Senate and to settle claims incident of to resolution of major foreign policy dispute when Congress has acquiesced to president’s action
· Ct also recognized Pres has some measure of power to enter into exec. Agreements w/o obtaining advice & consent of Senate
· War Powers Resolution
· Congress raises armies and formally declares war
· SEC. 2. AUTHORIZATION FOR USE OF UNITED STATES ARMED FORCES.
· (a) IN GENERAL- That the President is authorized to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.
· Checks on the Power of the President
· Nixon v. Fitzgerald – Pres has absolute immunity from civil lawsuit for all official actions while in office
· Probably not criminal and its possibly n/a for unofficial actions
· President has absolute immunity—complete protection—from civil lawsuits for all official actions taken while in office
· Clinton v. Jones – rejects immunity for acts that occur before a president takes office
· President does not have immunity from lawsuits for acts that occur before a president takes office
· War Powers 
· Checks on the President
· 2 step current approach to assess the constitutionality of action of the president (executive branch)
· Step 1: Is the executive action within the scope of President’s authority (power) under the constitution?
· (“Is the X in the box of executive power?)
· Step 2: Does the law violate some other constitutional provision or doctrine? (i.e. SoP, BoR, federalism, 10th Amendment)
Scope of Federal Legislative & Federalism (division of power b/w State & Nat’l Gov’t)
· Key normative Federalism Questions
· How important is the protection of state sovereignty?
· Should it be the role of the judiciary to protect states power or should this be left to the political process?
· Post-1937 Deferential Standard of Review
· Whether Congress has a rational basis to conclude that the activity being regulated by federal law considered in the aggregate has a substantial effect on interstate commerce (see Wickard)
· Toolbox Cases
· “Economics” refers to the “production, distribution, and consumption of commodities
· McCulloch v Maryland (Congress has the power to establish a nat’l bank) – fed govt is a govt of enumerated powers
· Ct established Congress had implied power to create a nat’l bank
· Marshall looks to past practice and historical bank (this was the 2nd nat’l bank); framers created the 1st bank, Congress should therefore have power
· Looks @ nature of state’s power
· State sovereignty=state power
· Maryland argues they have sovereign power bc states created the fed govt and ppl gave power to the states; when fed govt created, it was by states giving power so states can limit its power
· Marshall said nah. States did give the nat’l gov’t power, the ppl do, federal power comes from the ppl
· State conventions were just a convenience
· If states were sovereign, they could say no to any Congressional action
· States CAN’T interpose
· Congress had powers expressly delegated
· A constitution is dynamic; if power exists and is legitimate, Congress has the means to carry it out
· Only when there’s an enumerated end, what is the nat’l banks a means for? Taxing (enumerated power), supporting an army, raising capital, etc.
· Discusses express (i.e. Commerce Clause) and implied congressional powers; doesn’t mean Congress is omnipotent
· Congress has power only as may be necessary and proper
· “necessary” has more than one meaning (not just absolute)
· Framers knew it’d need to adapt; would be inconsistent to limit only to implied powers
· Location of necessary and proper clause is also important, it looks @ structure of constitution 
· Congress shall have power to make all laws which shall be necessary and proper for carrying into Execution the foregoing powers...”
· Intro to Scope of Congressional Authority and Early Commerce Power Interpretations
· Gibbons v. Ogden - Congress has power to regulate steamboats
· Doctrine of Preemption - if federal law already exists, state law is preempted
· Commerce is more than buying and selling; broad interpretation
· “Among the several states”
· External concerns of the nation (foreign)
· Internal concerns which affect the state generally
· Congress CAN regulate
· Regulating intrastate commerce is reserved for the state so long as it doesn't affect other states
· Extent of power Congress has to regulate local activity
· Pre-1937 Commerce Power cases
· Lochner Court - criticized of doing economic policy, not law
· Wanted hands-off laissez faire economics & struck down lots of New Deal legislation
· Behaved like a superlegislature and was unpredictable on how ct would apply its legal standards
· E.C. Knight: striking down federal law (anti-monopoly regulation of sugar refining industry)
· Carter Coal: striking down federal law (labor standards and price regulation in coal mining industry)
· Shreveport Rate Cases: upholding federal law (limiting rates charged for out-of-state lines in railroad industry)
· Schechter Poultry: striking down federal law (prohibiting child labor, min wage, max hrs, labor standards in poultry industry)
· Hammer v. Dagenhardt: striking down federal law (prohibiting sale of products produced by child labor)
· Champion v. Ames: upholding federal law (making it illegal for shipping company to carry packages containing lottery tickets)
· Wickard v. Filburn - Congress has constitutional power under Commerce Clause to pass the Agriculture Adjustment Act and regulate home-grown and home-consumed wheat
· A new, highly deferential standard of review for Congressional acts: Whether Congress has a rational basis to conclude that the activity considered in the aggregate has a “substantial effect on interstate commerce.”
· Aggregation concept - individual grower of wheat by himself doesn't substantially affect interstate commerce, but in aggregate the impact is nontrivial
· Defines “commerce among the states” to include:
· Home-consumed products that compete w/ interstate commerce (including home-grown and home-consumed wheat
· Congress can regulate INTRAstate activities that individually have small effect on interstate commerce if Congress has a rational basis to conclude that cumulative “substantial effect” on interstate commerce
· Congress has certain powers coming from Commerce Power
· No longer analyzes via nomenclature or whether “direct” or “indirect” effect
· Congress has power to consider how home-grown wheat will affect market
· Current Congressional Commerce Power
· Congress shall have power “to regulate Commerce with foreign nations, and among the several states and with the Indian Tribes
· 2-Step Analysis (current rule) to assess the constitutionality of legislative acts under Commerce Power
· Is the law enacted within scope of Congress’ authority conferred by the Commerce Clause?
· Rule: Congress has authority to regulate (protect) the instrumentalities and people that move in interstate commerce
· Major takeaway: Not an area of law that is easy to predict the outcome. A feature of commerce clause analysis is that the normative views (opinions) of the judges deciding the cases as to whether or how much should be left for states to regulate seems to play a role in the outcomes; judge's policy preference of how much power fed govt should have in relation to state govt is going to drive how they apply that definition (of “economic”) and even how they apply the Lopez/Morrison factors
· Does the law violate the 10th Amendment/federalism principles?
· Current doctrine places external and internal limits on Congress’ Commerce Power, 
· Fed gov’t cannot commandeer states to enact or to administer federal program
· Do facts presented require a state to enact legislation or does it commandeer state officials to implement a federal law?
· Commerce Power Steps of Analysis
· What is the activity being regulated?
· Does the federal law regulate the use of the channels of interstate commerce [category 1] or Instrumentalities of and persons or things [category 2] in interstate commerce ? OR
· Does it regulate local (intrastate) activity that affects interstate commerce [category 3]
· If it’s a local activity, Is the local activity being regulated economic in nature? THIS ENTIRE AREA OF LAW IS BOILED DOWN TO A DEFINITION (“ECONOMIC”)
· Raich definition to determine whether local activity is economic (note that this definition is significant in determining who wins and application of this definition is also left to the judges [i.e. growing plant vs smoking, possessing, or carrying plant around])
· “Does activity relate to the production, distribution and consumption of commodities?”
· P contending that Congress exceeded its power wants to argue that the activity is noneconomic (Lopez)
· D that wants to argue law is w/in Congress’ power favors Wickard
· Compare to facts and how ct describes the statute in Raich – “production of fungible commodity for which there is an established, lucrative interstate market”
· If local activity is economic, ct applies the highly deferential Wickard rational basis substantial effects test (no law has been struck down on this):
· Considerations for scope of Congress’ Commerce power to regulate economic local activity
· Whether Congress has a rational basis to conclude that the economic activity cumulatively has a substantial effect on interstate commerce
· No law has been struck down on this
· Economic Activity Cases - Gonzalez v. Raich; Wickard; Ht of Atlanta; McClung
· If local activity is non-economic, ct applies the highly discretionary Lopez/Morrison factors to assess whether a federal law substantially affects interstate commerce (no single factor is wholly dispositive):
· Is the fed law an essential part of larger regulation of economic activity? 
· Is the law a stand alone statute or part of something bigger? And, if so, would failure of Congress to regulate undercut the larger regulation’s regulatory scheme?
· Includes an explicit jurisdictional element w/in the statute (there’s something in the law that req’s it to be triggered) [this will be disclosed on the exam if present (i.e. in order to violate this law, the cigarette you are using needs to be proven to have traveled in interstate commerce]
· Presence or absence of Congressional findings may help but are NOT a determinative factor
· Explicit congressional findings in favor of law OK
· Existence of congressional findings is not sufficient, by itself, to sustain the constitutionality of Commerce Clause legislation
· Is the reason linking the INTRAstate activity and interstate commerce that is too attenuated? (based on judge’s determination; means there’s nothing left to regulate, leaves insufficient regulatory power to state
· Assesses the court’s reasoning; is it based on too many inferences?
· It’s not whether the activity ACTUALLY impacts commerce; the focus is an assessment by the ct as to whether the reason is too attenuated (not particularly intuitive or based on too many inferences). Whether the reasoning leaves anything left for the states to regulate (whether there is an assessment from judges that the reasoning leaves enough w/in the power of the states; highly discretionary)
· Non-Economic Activity Cases - Lopez (brining a gun to school); Morrison (violence against women)
· Views of Congress Commerce Power and Federalism
· Current Rule
· Commerce is all aspects of business and life in the US
· Congress may regulate commerce that has any effect on interstate commerce
· USSC does enforce the 10th Amendment and thus it can be violated
· Opposing View
· Commerce is one stage of business
· Congress may regulate commerce that has a direct effect on interstate commerce
· Voters should enforce the principles of federalism and the 10th Amendment (not the court) through the political process
· USSC does not enforce the 10th Amendment, thus it cannot be violated
· 1937-1995 Very Broad Federal Commerce Power
· NLRB v. Jones & Laughlin - Congress has constitutional power under Commerce Clause to pass Nat’l Labor Relations Act
· Congress has the power to regulate labor disputes under Commerce Clause because labor relations have a close and intimate relationship to interstate commerce.
· Ct starts moving away from Lochner and expands Commerce Power
· US v. Darby (Congress has constitutional power under Commerce Clause to pass Fair Labor Standards Act
· Congress has power to regulate the labor standards if the goods are sold within the interstate market + may prohibit goods made in substandard labor conditions from being sold nationally
· While manufacture itself is not interstate commerce, the shipment of manufactured goods interstate is such commerce and the prohibition of such shipment by Congress is indubitably a regulation of the commerce
· Overturns pre-1937 Commerce cases
· Heart of Atlanta Motel v. US - Congress has constitutional power under Commerce Clause to prohibit race discrimination by privately-owned hotel that has effect on interstate travel - Title II of Civil Rights Act of 1964
· Doesn’t matter how local the operation is if interstate commerce is hurt
· Racial discrimination has disruptive effect on commerce/commercial intercourse
· Discrimination negatively qualitatively and quantitatively impacted interstate travel by black ppl
· Katzenbach v. McClung - Congress has constituional power under Commerce Clause to prohibit race discrimination by privately-owned restaurant where substantial portion of food served moved in interstate commerce and restaurant serves interstate travelers
· Hodel v. Indiana - Rational Basis applied and finds that Congress has power to regulate strip mining because it affects interstate commerce. Criticized because no showing of substantial effect
· Concurring opinion suggests better to add word “substantial” to Wickard test
· Perez v US - upholds Title II of Consumer Credit Protection Act under Congress’ Commerce Power even though Perez’s (loan shark) extortionate credit transactions were purely intrastate. 
· Three categories of activity that congress may regulate
· Categories 1 and 2
· The use of the channels of interstate commerce
· Instrumentalities of and persons or things in interstate commerce
· Category 3
· Local (intrastate activity that affects interstate commerce)
· US v. Lopez - Congress doesn’t have the power under the Commerce Clause to pass Gun Free School Zone Act
· Gives judiciary the role of protecting state power
· Establishes 4 factors of evaluating whether non-economic local activity is w/in scope of Commerce Clause
· Whether statute’s part of larger regulatory scheme
· Evidence of congressional findings
· Jurisdictional element?
· Is Congress’ reasoning too attenuated?
· US v Morrison - Congress does not have the power under the Commerce Clause to pass Violence Against Women Act
· Law doesn’t pass the “broader regulatory scheme” nor is jurisdictional element found
· Congressional finders were present, but weren’t enough
· Congress’ reasoning piled too many inferences upon inferences; If accepted, Morrison’s reasoning would allow Congress to regulate any crime as long as the nationwide, aggregated impact of that crime has substantial effects on employment, production, transit, or consumption
· Gonzalez v Raich - Congress does have the power under the Commerce Clause to prohibit Intrastate manufacture and possession of marijuana for medical purposes legal under state law
· Controlled Substance Act regulates activities that are economic (relate to the production, distribution, and consumption of commodities), so the law that is subject to deferential Wickard standard
· Provision being argued unconstitutional is part of a larger, concededly valid, regulatory scheme
· Congressional Tax Power
· US v. Butler - Upholding provisions of the agricultural adjustment act as w/in Congress’s power to Tax for the general welfare of the US
· What ACA was regulating didn’t satisfy prong of analysis that wasn’ previously identified as important
· Local activity needs to be activity
· NFIB v. Sebelius - Congress does NOT have the power under the Commerce Clause to enact the individual mandate of the Affordable Care Act bc the mandate does not regulate pre-existing activity
· But, Congress does have the power to enact the individual mandate under its power to tax for the general welfare
· 10th Amendment 
· Text: “The power not delegated to the US by the Const, nor prohibited by it to the States are reserved to the States respectively, or to the ppl”
· Current rule: 10th Amendment is a judicially enforceable limitation on the federal govt that reserves certain powers for states (state sovereignty)
· Fed gov’t cannot commandeer states to enact or to administer federal program
· New York v US - 10th Amend. & Federalism principles prohibit “take title provision” of low-level radioactive waste policy amendments act
· Congress cannot “commandeer” legislative processes of the states
· “Take title provision” triggered commandeering
· Argument in favor of upholding law: states askedCongress to codify their agreement
· In order to take title to our waste, NY legislature has to legislate, that’s forced legislation
· Printz v US - 10th Amend & Federalism principles prohibit Congress from commanding state & local law enforcement officers to conduct background checks on handgun purchasers to implement Brady Handgun Act
· If a law req’s local law enforcement officers to act, that constitutes commandeering (even if it’s an interim req’t)
· Reno v. Condon - 10th Amend & Federalism Principles do NOT limit Congress’ Authority under the Commerce Clause to Pass Driver’s Privacy Protection Act regulating disclosure of personal info in state DMV records
· Large part of why law is OK wrt 10th Amendment is bc it regulates private parties as well (re-sellers of the personal info)
· DPPA doesn’t apply solely to states, which makes it less of a federal program
· Garcia v. San Antonio Transit - Congress does have Constitutional Power (not limited by 10th Amend) to regulate activities of states as public employers - Min Wage & OT provisions of Fair Labor Standards Act
· 10th Amendment is a truism; can’t do anything but policy when trying to police the federalism line
· Ct has struggled mightily on wht 10th amendment means and if it should be individually interpreted
· DO NOT USE 
· Dormant Commerce Clause
· No actual thing, it’s an interpretation of Commerce Clause that limits state’s regulatory power
· Case where issue is whether a state law violates the commerce power (i.e. State discriminates against out-of-state commerce); Dormant Commerce Clause prevents states from usurping Commerce Power
· Limit on state regulatory power
· Intro (Cooley)
· Modern Rule
· Does the law discriminate? 
· Facial discrimination (City of Philadelphia v. NJ) or
· Phil. v. NJ - invalidating “facially discriminatory” NJ state law prohibiting importation of out-of-state garbage bc law falls squarely w/in area Commerce Clause puts off limits to state regulation
· Facially neutral laws (Hunt v. WA State Apple; Exxon v. Gov. of Maryland)
· Hunt v. WA State Apple - invalidating “facially neutral” NC law w/ discriminatory effect (on out-of-state apples) req’ing all closed container apples to have only US grade labels-no state labels permitted
· Analysis of discriminatory (Dean Milk v. City of Madison; Maine v. Taylor) vs Non-discriminatory Laws
· Congressional Approval and Market Participant Exceptions
Limits on Gov’t Power (Equal Protection and Substantive Due Process)
· Comparison of Focus of SDP and EP
· SDP
· Emphasis: fairness between the govt and the individual (not compared to others in the same situation)
· Clue: denies right to all
· EP
· Emphasis: disparity in the gov’t treatment of different categories of similarly situated individuals
· Clue: denies right to some; allows it to others
· Equal Protection Clause of the 14th Amendment
· Text: “nor shall any state...deny to any person within its jurisdiction the equal protection of the laws”
· Current EP clause cares about how a law is classified (classification doesn’t necessarily mean discriminatory; laws that classify on a non-suspect held to rational basis review
· Don’t misuse “facially neutral” or “facially discriminatory”
· Two interpretations of EP 
· Winning theory - EP clause limits govt’s power to use certain cases
· Minority - EP is supposed to offer a means of rectifying the subjugation of historically oppressed groups (purpose of EP is to redress discrimination) 
· STEPS TO ANALYZE WHETHER ACTION VIOLATES EP CLAUSE
· Big Picture: EP analysis is about the govt justifying how a law is classified
· How does the law classify and what standard of review applies according to the law’s classification?
· P has two options for proving a law classifies in a manner that triggers heightened scrutiny
· On what basis does the govt action classify? 
· “Law classifies on the basis of race/gender bc the law includes a facial racial/gender classification”
· “Law classifies on the basis of race/gender despite the law being facially race/gender neutral”
· Suspect Classifications
· Race (ethnicity & nat’l origin)
· Law can classify on the basis of race via facial racial classification or non-facial racial classification
· Current Majority rule re race-consciousness govt action:
· Race-consciousness of any kind should be subject to strict scrutiny, BUT not all race-consciousness violates the EP clause
· Govt can demonstrate a compelling interest in VERY limited circumstances
· Law that is non-facial racial classification → default is RB review
· P has to prove existence of non-facial racial classification (difficult)
· P needs to prove racially/gender exclusionary purpose (intent) and exclusionary effect
· Needs to prove law is adopted because of its exclusionary effect, not in spite of 
· Note that Feeny set an incredibly high evidentiary burden that has yet to be met. In application, this tool doesn’t do anything because it’s never been successful
· If pregnancy classification doesn’t mean “because of and not in spite of,” what will?
· Defense lawyer should be able to avoid heightened scrutiny because all he or she has to do is convince the ct that there was some other purpose behind the law
· Future possible rule: race-consciousness of virtually ALL kinds (except for racial profiling and in prison) should be subject to strict scrutiny (SS) AND should violate equal protection clause b/c race consciousness for purpose of including nonwhites constitutes racial discrimination against whites 
· Race-consciousness of all kinds should be prohibited unless ct ordered remedy for direct victims of recent judicial finding of discrimination (per se prohibition)
· Dissenting view: race-consciousness should be subject to SS or IS depending upon whether purpose is to subordinate or to redress discrimination/achieve diversity (Anti-Exclusion Principle)
· Judges would apply IS to inclusion and SS for exclusion
· Alienage (citizenship) - strict scrutiny applies
· Self-Govt and Democratic Process Exception (RB applies).
· Undocumented Non-Citizen Classifications vs Documented Non-Citizen Classifications (this is a way a law can be classified to not be subject to heightened scrutiny
· Suspect classifications are subject to strict scrutiny
· Classifications used by govt must be narrowly tailored to serve a compelling govt interest
· Approved compelling purposes: nat’l security
· Disapproved compelling purposes: white supremacy
· Federal ct decides wht is a compelling purpose
· Quasi-Suspect 
· Gender
· Law can classify on the basis of gender on via facial gender classification or non-facial gender classification
· Legitimacy (non-marital children)
· Quasi-suspect classifications are subject to intermediate scrutiny
· Classifications used by govt must be substantially related to an important govt interest
· Purpose must be the ACTUAL purpose
· Must be based on a real difference, not a stereotype
· Ct scrutinizes whether the law actually achieves the gov’t purpose; Ct evaluates the means to see if govt justifies use of sex classiciation
· Law that is non-facial gender classification → default is RB review
· P has to prove existence of a non-facial gender classification (difficult)
· P needs to prove exclusionary purpose and exclusionary effect
· Needs to prove law is adopted because of its exclusionary effect, not in spite of
· Non-Suspect
· Non-suspect classifications are subject to rational basis review
· Classifications used by govt must be rationally related to legitimate govt interest
· Exception - Rational Basis Plus
· Traditional factors relied upon to argue a type of classification should be subject to heightened scrutiny; How to argue for change in doctrinal rule of how a particular category of non-suspect classification should be changed so that the type of classification is treated as either “Quasi-Suspect” or Suspect
· First—confirm that “the law classifies on the basis of a non-suspect classification” before arguing for a change in what a law is classified as
· Second—apply Frontiero Factors
· When the characteristic has a history of being the basis for purposeful discrimination
· Makes it likely the law’s classification on basis of this characteristic is based on stereotypes
· When the characteristic is an immutable trait
· Makes it unfair to treat ppl differently on basis of this characteristic bc it can’t be changed
· When the characteristic makes group member relatively political powerless compared to non-group members
· Makes it less likely those who share this characteristic can protect themselves from unfair treatment through the majoritarian electoral process
· Not a Q on the specific individual in the case, but of whether the political process operates in a way that women can use the political process to protect themselves from M/F classification (numerical minorities that can’t alone succeed via political process
· Doctrinal Framework
· ALL laws classify bc all laws distinguish/discriminate in SOME way
· Ps seek to prove a law classifies in a manner that triggers heightened scrutiny (SS or IS)
· Ds seek to prove a law classifies in a manner that does NOT trigger heightened scrutiny (traditional RB review)
· When is a law under-inclusive? 
· When is a law over-inclusive?
· Constitutionality will NOT be presumed when (US v. Carolene products footnote 4):
· Legislation w/in a specific prohibition of the Constitution (BoR)
· Legislation restricts the political process
· Prejudice against “discrete and insular minorities
· Quick Case Guide
· Exclusion-Motivated Facial Racial
· Plessy
· Road to Brown
· Brown v. Board of Education
· Korematsu (SS)
· Loving v. VA (SS?)
· Exclusion-Motivated Facial Sex classification
· Frontiero (SS)
· Craig v. Boren (Quintessential IS)
· US v. Virginia (VMI) (IS)
· Orr v. Orr (IS)
· Rostker*
· Cases w/ laws that classify on basis of non-suspect classification
· Railway Express (RB)
· RB+
· City of Cleburne
· Romer v. Evans
· Cases that prove existence of non-facial racial classification and prove the existence of non-facial gender classifications
· Washington v. Davis (RB)
· Feeny (RB); explains why non-facial racial/gender classification is so difficult to prove
· Arlington Heights (RB)
· Palmer (RB)
· Geduldig (RB)
· Intro to Equal Protection Analysis
· Plessy v. Ferguson - Upholding state Jim Crow law as constitutional under 14th Amendment by introducing “separate but equal doctrine”
· Maj. argues law doesn’t create inferiority; if whites were subject to the same law they wouldn’t believe themselves inferior
· Dissent (Harlan) - constitution is color-blind; invoked const w/ 14th Amendment to prohibit govt from imposing a racial caste system
· EP should protect
· Other Jim Crow cases
· Tape v. Hurley - Jim Crow in the Western US
· Cumming v. Richmond - upholding exclusion of African Americans from all-white high school (No High school for African Americans)
· Berea College v. KY - upholding conviction of private college for violating segregation law
· Gong Lum v. Rice - ruling state could exclude child of Chinese ancestry from all-white school; segregation laws constitutional
· Road to Brown (the model for impact litigation)
· The Equalization Strategy: First Phase of Litigation Strategy to overturn Plessy v. Ferguson
· Sweatt v. Painter
· Harm of Segregation: Second Phase of litigation strategy to overturn Plessy
· Brown I & II
· Brown I - separate but equal deemed unconstitutional
· Analysis is fact-pattern specific
· Plessy ct criticized bc of inconsistency b/w Civil Rights cases
· Specific intent of framers of the 14th Amend is a starting point, but not the only thing SC looks at
· Meaning of EP is absent
· Brown II - With all deliberate speed
· Reason we have racially integrated public schools
· School desegregation cases will go to lower cts
· Good faith compliance @ earliest practical date
· De jure segregation triggers strict scrutiny, de facto segregation does not
· Bolling v. Sharpe - Non-Textual EP component - Reverse Incorporation; 
· companion case to Brown v Board
· Equal protection applies to the federal government through the Due Process Clause of the Fifth Amendment.
· Korematsu (Japanese internment) - laws that classify on the basis of race trigger strict scrutiny 
· Govt purpose has to be compelling; nat’l security passes as compelling govt purpose
· Law must be narrowly tailored to achieve the purpose
· Means (what the law does; the means end must fit). Supposed to be a tight fit under strict scrutiny
· SS does not tolerate excessive over or underinclusiveness
· Executive order here is underinclusive to the extent it caught Japanese spies and overinclusive to the extent it caught innocent ppl
· Loving v. Virginia  - anti-miscegenation law violates EP clause
· Ct applies strict scrutiny (facial racial classification)
· But ct says law is driven by desire to protect white supremacy (NOT A COMPELLING PURPOSE)
· Law didn’t ban black wife from marrying another minority, only banned white man from marrying nonwhite
· Palmore v. Sidoti - EP confers positive immunity
· Exempts african americans; purpose is to dismantle racial hierarchy
· Exclusion-Motivated “Jim Crow” aka Facial Racial Classification
· Exclusion-Motivated “Jane Crow” aka Facial Gender Classifications
· Reed v Reed (predecessor to heightened scrutiny) - administrators of estates cannot be named in a way that discriminates between sexes
· Frontiero v. Richardson (servicewoman req’d proof of husband’s dependency for added benefits, but servicemen don’t need that proof 
· Plurality opinion, used strict scrutiny not IS
· Example of how a currently non-suspect classification should be added to quasi-suspect
· Frontiero Factors: Theory of “Suspect” Classifications (When should a classification trigger heightened scrutiny); traditional indicators of “suspectness”; see above for description
· Craig v. Boren - OK law that had 21 minimum age for men to buy 3% beer but 18 for women
· Quintessential intermediate scrutiny case
· Ends-means analysis
· Traffic safety is an important govt purpose
· However, treating M & F differently is not substantially related to the govt purpose
· Ct scrutinizes whether the law actually achieves the gov’t purpose (18-20 y/o men were small number of those getting into accidents)
· RB doesn’t scrutinize
· Interrogating relationship b/w sex classification and the purpose is the point of IS
· U.S. v. Virginia (woman prohibited to attend all men VMI school)
· Real differences v. stereotypes: “Inherent differences” between men and women, we have come to appreciate, remain cause for celebration, but not for denigration of the members of either sex or for artificial constraints on an individual’s opportunity. 
· Important Purposes: Sex classifications may be used to compensate women “for particular economic disabilities they have suffered, to promote equal employment opportunity,” to advance full development of the talent and capacities of our Nation’s people
· Sex classifications may NOT be used to create or perpetuate the legal, social, and economic inferiority of women
· P wants to argue law is based on stereotype; “to enforce the patriarchy”
· Gov’t defends that the purpose of the law is grounded on a real difference (not necessarily biological) b/w the genders
· Ct accepts as important purposes: (1) single-sex education has pedagogical benefits and provides different opportunities and (2) the need to keep the school all male for the benefit of the adversative method
· IS req’s purpose be the actual purpose; VA’s actual purpose was stereotyping
· Orr v. Orr - AL alimony statute that makes husbands but not wives pay alimony is held unconstitutional
· No need for sex as a proxy if hearings already occur and evaluate each parties’ relative financial circumstances
· Another example of IS applied to a fact pattern (purpose AND goal must be met); fit b/w what law does and means
· Accepted as Important govt purpose: assisting needy spouses
· Michael M. - CA statutory rape statue does not violate EP clause
· Accepted important govt purpose: preventing teenage pregnancy
· Use of biological sex was substantially related to that purpose
· Rostker v. Goldberg - military selective service act (fed law) upheld, did not violate EP
· Acc. important govt purpose: interest in raising and supporting army and drafting ppl
· Substantially related: SC relies on real non-biological differences; had draft in order to have ready individuals that could be sent into combat and (at the time) women were unable to serve in combat
· One group by policy of US govt was eligible for combat (M) and the other wasn’t (F)
· Non-Suspect Classifications, Rational Basis Test and Means-End Fit, Rational Basis Plus
· Rational Basis 
· Railway Express Agency v. NY (SC upholds NY law re ads on trucks) - RB review: any conceivable purpose
· Shows how willing SC tolerates underinclusiveness under RB; There’s a tolerance for over and underinclusiveness bc the gov’t may take 1 step at a time
· Legitimate purpose and rationally related; RB is very deferential bc it classifies on non-suspect
· Legitimate purpose = minimizing distractions on the road; failure to accomplish the goal doesn’t lesson gov’t’s ability to meet RB
· RB is a low bar that govt tried to do something, the govt need to be successful
· RB means law is presumptively constitutional
· Modern ConLaw - RB is default if P can’t find any reason to use heightened scrutiny
· MA Board of Retirement v. Murgia - ct uses RB review to uphold MA statute that mandates retirement for state police officers upon reaching the age of 50
· Statute is rationally related to legitimate purpose of protecting public by assuring physical preparedness of its uniformed police (despite, as dissent points out, law is over-inclusive and other methods of testing physical fitness exist)
· RB is very deferential!
· Rational Basis Plus aka RB w/ bite
· RB+ used for RB cases that P wins
· Crux of P/RB+ argument - the ONLY purpose of this law is a desire to harm a politically unpopular group; boils down to whether ct agrees the only purpose was animus
· Consequence of getting RB+, there’s no guaranty wht law gets RB+ in the future
· RB+ analysis: req’s comparing fact pattern to Cleburne, Romer, and Lawrence 
· Non-traditional and unclear standard that is HIGHLY discretionary
· Only argue if reasonable
· Rule: “the desire to harm a politically unpopular group cannot constitute a legitimate govt interest”; essentially the law fails the purpose prong
· City of Cleburne TX v. Cleburne Living Center (held that zoning ordinance req’ing permits for group homes for mentally retarded persons violates EP clause)
· Non-suspect classification and heightened scrutiny for the mentally disabled is rejected
· Lvl of “mentally disabled” varies greatly so laws wrt req’s legislators and qualified professionals;
· Large and amorphous class would be difficult to distinguish from other groups w/ similarly situated immutable disabilities (elderly, disabled, infirm, etc.)
· They think the zoning ordinance is applied bc of an objection to this particular group (mentally retarded)
· Mere negative attitudes or fear unsubstantiated by factors properly cognizable in a zoning proceeding are impermissible basis for treating mentally retarded different from apt houses, multiple dwellings, and the like
· Romer v Evans (holds Colorado’s Amendment 2 of state constitution that prohibits govt action protect homosexuals violates EP clause)
· Facial sexual orientation classification but there’s no Frontiero analysis discussing whether sexual orientation should be subject to a heightened scrutiny
· “If the constitutional conception of ‘equal protection of the laws’ means anything, it must at the very least mean that a bare . . . desire to harm a politically unpopular group cannot constitute a legitimate governmental interest”
· Law has no purpose other than animus towards class it affects
· Scalia dissent - it’s silly to claim Amend 2 violates EP clause bc civil rights protections are preferential treatments and nobody deserves preferential treatment
· It’s the SC legislating; pero like, that’s the whole point of judicial review
· Non-Suspect Classification Cases/Proving the Existence of a Classification: Proof of Exclusionary Purpose and Effect
· How to argue a facially race neutral law classifies on the basis of race? (high evidentiary burden)
· Present convincing evidence that the law has (1) a racially exclusionary effect and (2) a racially exclusionary purpose (intent)
· Washington v. Davis - qualifying test administered to police officer applicants in DC Metropolitan PD upheld and does not violate EP clause
· Suspect classification under EP clause only if P proves discriminatory purpose; Ct rejects P’s claim that the use of test unrelated to job-ability w/ racially skewed results violates EP 
· Palmer v. Thompson - city opted to close all its city pools rather than desegregate them; did not violate the EP clause
· Discriminatory purpose is not enough, discriminatory effect is also req’d
· Otherwise, legislature can just repass it under different reasons
· How to argue a facially gender neutral law classifies on the basis of gender? (high evidentiary burden)
· Present convincing evidence that the law has (1) a gender exclusionary effect and (2) a gender exclusionary purpose (intent)
· Personal Administrator v. Feeney - MA Veteran’s preference statute doesn’t violate EP clause despite heavily favoring males (98% of vets in MA were male)
· SC rejects argument that knowing the inevitable consequences of a facially neutral law should trigger heightened scrutiny
· “Discriminatory purpose,” implies more than intent as volition or intent as awareness of consequences. It implies that the decisionmaker selected or reaffirmed a particular course of action at least in part “because of,” not merely “in spite of,”
· Highlights how loose a fit can be for RB legitimate purpose
· Geduldig - CA law that if disabled bc of pregnancy, you don’t get benefits; law doesn’t violate EP clause bc law is only subject to RB
· Effect is not enough to prove purpose
· How to Prove Discriminatory Purpose (highly evidentiary): 
· Arlington Heights v. Metropolitan Housing Development Corp. - AH denied MHDC.'s request to rezone 15 acre parcel from single-family to multiple-family classifications (intended to build 190 townhouse units for low and moderate income tenants and law upheld
· Factors (NOT an exhaustive list); factors that can be used to prove “because of” [only needs to be brought up if evidence of these are present]
· Extreme Statistical Proof (generally, effect alone does not prove purpose
· Tip: stark statistical disparity alone is not, in 2020, enough to prove purpose. Need historical background of decision; something untoward or suspicious about how the policy came into existence (evidence of untoward exclusionary effect)
· Deviation from Procedure (whether events leading up to decision are suspicious)
· Decision inconsistent w/ typical priorities (whether decision is inconsistent w/ typical substantive considerations
· Legislative or Administrative history (statements of decisionmakers); proof of desire in legislative notes or something
· *note: if evidence is absent in the fact pattern, don’t need to include on exam”
· Unjustified Effect Discrimination (example)
· Fire dept weight & height req’t example
· Non-Suspect Classifications: Age, Disability, Wealth, Sexual Orientation
· SC rejects economic classifications as suspect
· (Inclusion-Motivated) Modern Gender and Racial Classifications and Affirmative Action; Inclusion-Motivated Facial Gender and Inclusion-Motivated Racial Classification
· US Constitution treatment of affirmative action:
· Presumptively unconstitutional
· Race-based affirmative action (including nat’l origin)
· No presumption
· Gender-based affirmative action
· Presumptively constitutional
· Class-based (socioeconomic) affirmative action
· Veteran-based affirmative action
· Sexual orientation-based affirmative action
· Virtually all other forms of affirmative action
· Gender-Based Affirmative Action (Intermediate Scrutiny applies and remedying general societal discrimination is accepted as an important justification)
· Califano v. Webster - Social Security Admin.’s provision for women to exclude more lower-earning years than men from their old-age benefits calculations does NOT violate EP clause
· Accepted important governmental objective: reduction of the economic disparity b/w men & women caused by the long history of discrimination against women 
· Redressing society’s long standing disparate treatment of women
· Provision works directly to remedy some part of the effect of past discrimination; use of gender is a tight fit for achieving the purpose
· A gender disparity req’s a gender remedy
· In order to have failed, law would need to be challenged that it was based on some grounds of a gender stereotype
· Racial Affirmative Action (current rule - strict scrutiny applies; dissent argues for intermediate scrutiny)
· General Rule for Race-Based Affirmative Action
· Strict scrutiny applies and “strong basis in evidence” of need to remedy discrimination in which defendant is a passive (or active) participant is accepted as compelling govt purpose
· Higher Education EXCEPTION
· SS applies and “strong basis in evidence” of need to remedy discrimination or for “diversity” are accepted as compelling govt purposes
· Categories of Race-Based Affirmative Action Cases
· Contracting
· City of Richmond v. Croson (SS) (Richmond’s Minority Business Enterprise 30% set-aside req’t for prime Kers is rendered unconstitutional) 
· Racial affirmative action is subject to strict scrutiny
· Affirmative action legislation is presumed
· Richmond didn’t have a past policy banning on race
· Remedy to general racial discrimination is [not?] a compelling purpose
· “Affirmative action plan must be narrowly tailored to remedy effects of identified discrimination w/in Jx”
· D needs to be an active participant or “passive participant” in a system of racial exclusion
· Proposition that attempting to rectify societal race discrimination is NOT a compelling govt purpose recognized by the USSC
· Fullilove; Metro Broadcasting (IS); Adarand (SS)
· Employment
· U.S. v. Paradise; Wygant
· Higher Education
· Bakke; Grutter (SS); Gratz (SS); 
· Fisher I & II (SS)
· Race was a sub-factor in consideration of college application process; law thus subject to SS
· What constitutes a “compelling” purpose for racial affirmative action?
· Ct has accepted:
· Remedying past and current race discrimination w/ strong basis in evidence
· By PROVEN violator
· In which govt = passive participant or violator; assuring public $ do not finance private prejudice
· *special rule in education context
· Ct has rejected:
· Remedying de facto, industry-wide or societal race discrimination
· Increasing services in minority community
· Need for nonwhite role models
· Reducing historical vestiges of discrimination against nonwhites
· Factors deemed to make consideration of race “narrow tailored” under racial affirmative action
· Individualized consideration
· Availability of race-neutral alternatives
· Minimizing undue harm to other races
· Limited in duration
· Methods of considering race for affirmative action that have been:
· Accepted?
· Goals and timetables w/ disparity studies
· Disparity studies may constitute strong basis in evidence to demonstrate compelling interest in remedying past or current racial discrimination
· Using race as one factor in decision-making
· Rejected?
· Quotas and numerical racial balance requirements
· Adding points to applicants test/admission scores based on race
· Disrupting employment seniority systems
· Why SC currently treats laws that include nonwhites w/ same level of suspicion as laws that exclude nonwhites (why Ct no longer applies IS)
· Scalia: only a social emergency rising to the level of imminent danger to life and limb—for example, a prison race riot, requiring temporary segregation of inmates, can justify an exception to the principle embodies in the Fourteenth Amendment that “[o]ur Constitution is colorblind, and neither knows nor tolerates classes among citizens.” . . . “to pursue the concept of racial entitlement . . . is to reinforce and preserve for future mischief the way of thinking that produced race slavery, race privilege, and race hatred”
· Thomas: I believe that there is a moral and constitutional equivalence between laws designed to subjugate a race and those that distribute benefits on the basis of race in order to foster some current notion of equality” .  .  . “government sponsored racial discrimination based on benign prejudice is just as noxious as discrimination inspired by malicious prejudice.  In each instance, it is racial discrimination, plain and simple
· Citizenship Status
· Graham v. Richardson (not assigned)  - Ct’s decisions have established that classifications based on alienage, like those based on nationality or race, are inherently suspect and subject to close judicial scrutiny. ALiens as a class are a prime example of a “discrete and insular” minority (US v. Carolene Products) for whom such heightened judicial solicitude is appropriate
· Undocumented Non-citizen classifications vs documented non-citizen classifications
· Plyler v. Doe - finding law banning undocumented children from public school unconstitutional based on unique circumstances; however, it’s permissible to classify adults based on undocumented status
· Self-Govt & Democratic Process Exception (applies to):
· Voting, Political Office, Jury Service, Law Enforcement Officer
· Foley v. Connelie - Holding NY Law banning non-citizens from job of NY State Trooper is constitutional Citizenship classification related to self-government and the democratic process
· USSC has recognized that citizenship may be a relevant qualification for filling those ‘important nonelective executive, legislative, and judicial positions,’ held by “officers who participate directly in the formulation, execution, or review of broad public policy.” . . . In sum, then, it represents the choice, and the right, of the people to be governed by their citizen peers. . . . Police officers in the ranks do not formulate policy, per se, but they are clothed with authority to exercise an almost infinite variety of discretionary powers. . . . the exercise of police authority calls for a very high degree of judgment and discretion
· Cabell v. Chavez-Silido
· Public School Teacher
· Ambach v. Norwich
· But NOT Notary Public
· Bernal v. Fainter
· Federal Interest Exception (RB Review Applies)
· Matthews v. Diaz
· Fundamental Rights Protected under EP Clause
· In certain circumstances, USSC has held that the govt unjustifiably classifies persons as to the exercise of a fundamental right protected under the EP clause
· When has SC recognized fundamental rights under EP clause?
· 1940s - procreation; today, fundamental right to procreate under Due Process clause)
· Voting, access to the judicial process, and interstate travel
· San Antonio v. Rodriguez - holding that classifying on basis of socioeconomic status are non-suspect and holding that EP clause does NOT confer children a fundamental right to a quality education
· In add’n to rejecting EP confers FR to a quality education
· It’s an explanation for disparity in public education quality
· SC rejects economic classifications as suspect
· Substantive Due Process
· Substantive Due Process 
· Limits the policy choices govt can make (depending upon the nature of individual liberty at issue)
· What govt action has been taken?
· SDP Analysis involves interpretation of the word “liberty” in the DP clause of the 14th and 5th Amendment; THERE ARE NO ECONOMIC FUNDAMENTAL RIGHTS
· Procedural Due Process
· Limits the procedures or methods by which govt enforces law 
· Challenges how gov’t has taken action; req’s govt afford particular persons notice and opportunity to be heard
· Steps of SDP Analysis (2 toolboxes)
· Main idea: Unless a law infringes on a fundamental right (“FR”), law gets rational basis review; if law infringes on FR, then strict scrutiny applies
· General Structure of SDP Analysis
· Does the law infringe upon a fundamental right?
· Note: laws regulating the economy and “ordinary” legislation do NOT infringe on a fundamental right
· Is there a sufficient justification (end) for the law and is the means (what the law does) sufficiently related to the purpose of the law?
· Toolbox 1 - Using strict scrutiny to analyze an already established unenumerated fundamental right (i.e. marital autonomy) OR rational basis for an already established non-fundamental right (i.e. right to keep working as MA state officer after 50 y/o); if the former is present, can argue that govt action infringes on FR already protected by USSC law
· What’s the standard of review for the interest asserted?
· If non-fundamental liberty interest, rational basis review
· End (purpose) = permissible as long as ct can conceive ANY goal not prohibited by the Constitution
· Means (law) - permissible as long as “rational relationship” to the purpose
· *doesn’t have to be the ACTUAL goal
· If fundamental right, “more searching judicial inquiry” (strict scrutiny)
· End-Means Analysis
· End (purpose) must be compelling goal not prohibited by the constitution
· Means (law) - only permissible if “necessary” (least burdensome) to achieve the purpose
· Means must be narrowly tailored
· Toolbox 2 - Arguing that a non-fundamental liberty interest should be treated as a fundamental right
· If successful, strict scrutiny applies; if not, then RB applies
· Current Rule for IDing New FR under SDP Analysis
· Ct has discretion over which description of “asserted interest” to accept; considers, BUT NOT BOUND, by the Palko Tradition & History analysis; Ct uses precedent-based reasoned judgment as to whether interest should be a new fundamental right
· Protection of non-textual rights requires a careful description of the asserted liberty interest 
· Ps description is usually broad
· D’s description is typically narrow
· Dissenting Rule - Consider ONLY Palko tradition & History analysis & Ct must adopt a narrow description of Asserted Interest
· Non-textual rights protected ONLY if = a tradition stated at the most specific level of abstraction for protecting the right
· Non-formulaic considerations for arguing non-fundamental liberty interest should be a fundamental right
· Both P and D argue their view of the correct way to “carefully” DESCRIBE the liberty interest infringed by the law
· Ct applies “history and tradition” (Palko) test
· P will be sure to note that “history and tradition” test is a starting point and not a stopping point/D will acknowledge this is accurate based on Lawrence & Obergefell
· P and D will make arguments asking ct to follow or distinguish its SDP precedent cases (Griswold, Moore, etc.) based on whether law infringes on decisional autonomy and/or spatial autonomy in ways similar to the Ct’s analysis in prior majority SDP cases
· Is the govt regulating decisions in your life that the Constitution does not allow? Or spaces?
· I.e. if govt is regulating bedroom, there’s precedent (Griswold, Lawrence)
· “Freedom clause”; does law infringe on decisional or spatial freedom? 
· Ex. What’s a space the govt can regulate? A: the middle of the street
· Ex. If the govt passed a law that prohibits sex by 2 consenting adults in the middle of the street, 
· P will argue the Ct can rely on other considerations as Justice Kennedy did in Lawrence and Obergefell
· Notes:
· Ct’s has significant discretion in deciding whether a liberty interest is a FR
· Use to argue the liberty interest @ issue should fit precedent cases
· Looking for patterns about spaces
· Avoid using “right to privacy”, think autonomy cases instead (marital, sexual, family, medical)
· Fill up toolbox w/ govt actions @ issue w/ SDP cases and think abt whether constitutional or not
· Does the constitution limit govt action when it acts in a certain way?
· Be clear on action and whether it infringed on a FR
· If they don’t deem action doesn’t infringe on FR, RB applies
· RB+ wrt SDP - look at Lawrence
· Only argue when you can argue that the law is grounded in animus and articulate when it has been used before
· Lochner-Era Substantive Due Process Analysis; West Coast Hotel, Carolene Products; Williamson v. Lee Optical
· Lochner v NY (NY law imposing max. hr limit for bakers violated EP clause) - intro to fundamental enumerated rights
· Freedom of K; during Lochner era ~200 state laws were struck down, including laws wrt labor unions, regulation (bed sheets), minimum wages
· Ct no longer provides economic liberties
· Law infringed on rights of ER and EEs to enter into K w/ terms they think best
· Dissent (Holmes) would’ve applied RB review
· Allgeyer v. Louisiana - striking down law restricting out-of-state insurance companies
· Coppage v. Kansas - striking down state law facilitating union organizing
· Muller v. OR - upheld women’s minimum wage law
· Highlights hypocrisy of Lochener ct
· SC does policy to protect women’s reproductive health
· Adkins v. CHildren’s Hospital (overruled) - struck down law setting min wage for women
· Weaver v. Palmer Bros - struck down bedcovers consumer protection law
· Nebbia v. NY - Upheld law setting price controls on Milk
· 1st type of SDP analysis
· SC applies a stringent standard of review (something like SS)
· Upshot - SC is protecting an enumerated (unlisted) fundamental right
· Lochner Era FR - Economic, liberty to contract
· Now FR - personal autonomy, fundamental rights (like FR to marital autonomy, family autonomy, reproductive autonomy
· From Lochner-Era Substantive Due Process Analysis to the End of Lochnerism
· Lochner Era - SC acted like super legislature by using its power to second guess legislative/executive
· Other critiques: inconsistent rulings and wrong values (didn’t account for disparities in power)
· Fall of Lochner - time of deference; ct does not second guess)
· West Coast Hotel v. Parrish - Ct applies RB in upholding law setting min wage for women and minors; overrules Adkins
· Post-Lochner Era
· Law regulating the economy and “ordinary legislation do NOT infringe upon a fundamental right
· Standard whether gov’t has rational basis for the law (impacting non-fundamental interests)
· Carolene Products (fed law involving filled milk held to not violate DP clause) - ct uses RB review which carries presumption of constitutionality
· Note 4 - Constitutionality will NOT be presumed when::
· There’s legislation w/in a specific prohibition of the Constitution (1-8 amendments)
· Legislation restricts the political process (impedes check of political process)
· Prejudice against “discrete and insular minorities” (situations where govt is regulating in a way that impacts numerical minority and sufficiently insular from majority so they won’t generally protect them; Frontiero-like analysis)
· Williamson v. Lee Optical - ct uses RB review to hold that OK law that req’d written authority of licensed optometrist or ophthalmologist in order for non-licensed gto fit lenses to a fact/replace into frame lenses or other optical appliances
· The Oklahoma law may exact a needless, wasteful requirement in many cases. But it is for the legislature
· Law can be needless, wasteful, improvident and STILL pass rational basis; shows how deferential RB is
· Ct can make up a purpose
· Anything regulating normal legislation is only subject to RB
· Incorporation Debate and Modern Incorporation
· Bill of Rights does NOT directly limit action of state govts (Barron v. Baltimore)
· BoR were drafted as a limit to the Federal govt, not state
· 13th, 14th, and 15th Amendments added after Civil War as intent to limit STATE power
· Incorporation Debate - USSC has made most BoR provisions applicable to state govts via Due Process Clause (NOT via P&I CL)
· Incorporation is a version of SDP; RULE - Ct uses selective incorporation into the 14th Amend DP Clause to apply provisions of the 1st-8th Amends to state and local govt’s power
· Arguments for selective incorporation (Frankfurter, Cardozo, Harlan):
· Framers of 14th Amendment DID NOT intend total incorporation of 1-8th amends to limit power of state govt
· Federalism arguments that total incorporation would deprive state and local govts of autonomy
· Total incorporation would result in too great a role for fed cts in state and local govt actions 
· Arguments against (Black & Douglas):
· Justice Black
· Wanted total incorporation of Bill of Rights to minimize discretion
· Critique of selective incorporation - it involves applying a test that could give justices too much power; ct may allow its own policy preferences to decide cases
· Problem is it allows justices to rely too much on their own subjective judgment
· Justice Thomas - wants “liberty” to only protect physical liberty; no unenumerated FR “Oxymoron of SDP has no textual basis”
· Argue that framers of 14th Amend DID intend total incorporation of 1-8th amends
· Federalism NOT a sufficient reason for tolerating violations of fundamental liberties
· Incorporation cases address whether reconstruction (14th) Amendments changed relationship b/w BoR and state govts
· Almost everything in BoR is also applicable to states (minus 5th Amend grand jury criminal indictment and 7th Amend jury trial in civil cases; 3rd Amend is undecided)
· Example: LAPD violated liberties protected in 14th Amendment bc they’re incorporated
· Treats “liberty” as incorporation textually delineated liberties in the Amendments 1-8
· Palko v. CT (test for selective incorporation; tradition & history analysis)
· Rejects total incorporation, approves selective incorporation, but determines that 5th Amend protection against Dbl Jeopardy failed selective incorporation test
· Test: Whether Amendment is a principle of justice so rooted in the traditions and conscience of our ppl as to be ranked as fundamental
· Adamson v. CA - again rejecting total incorporation, applying selective incorporation test, and determining that 5th amend right against self-incrimination fails palko v. Connecticut selective incorporation test
· Note: in later case, Ct decides this right meets selective incorp. Test
· Current approach of 9th Amendment
· Language to make clear that fundamental rights not limited to the BoR (judges can find and enforce other rights
· Interpretive guide for the constitution that was put bc federalist concerns that constitution itself not intended to nor does it give liberties and freedom
· Textual support for finding SDP in “liberty”
· Origins of Modern SDP
· Marriage Autonomy 
· Loving v. VA - marriage is a FR protected by DP clause
· Zablocki v. Redhail - Fundamental right to marry
· Law that denied P license to marry bc of outstanding child support payments subject to strict scrutiny and held unconstitutional
· Compelling Purpose: children were to be cared for
· Failed means prong: was not substantial enough to fit the purpose; state could’ve had more narrowly tailored laws (i.e. garnishing wages) that would’ve far better fit the goal
· Could also be circumstances where law would be counterproductive (i.e. if Zablocki’s 2nd wife was wealthier than him)
· Obergefell v. Hodges - state can’t ban gay marriage
· ct evaluates whether state laws violate SDP and EP; some justices would’ve been willing to apply Frontiero analysis and that laws that classify on sexual orientation); don’t replicate approach; look where Kennedy talks about kinds of liberties and freedoms and unique ways in which being a human means there are certain decisions one should make for oneself and if govt tries to do so, there should be heightened scrutiny
· History is an evolving institution
· Fundamental right to sexual autonomy; no proper EP analysis is included
· SDP Rule - The identification and protection of FR has not been reduced to any formula. Rather, it req's cts to exercised reasoned judgment in IDing interests of the person so fundamental that the State must accord them its respect. History and tradition guide and discipline this inquiry but do not set its outer boundaries. 
· Family Autonomy
· Michael H. Moore v. Gerald D - sancho denied FR to parent his kid; SDP case that utilizes to interrogate where an USSC nominee lies on SDP spectrum
· FR is construed very narrowly - “rights of an adulterous natural father”
· Note 6 - Scalia wants ct to no longer have discretion (Ps and Ds do not argue liberty interest. Instead, liberty interest is described in the most narrow way)
· When you provide the narrowest liberty interest, it’s easier to say fundamental interest has been traditionally illegal (i.e. physician-assisted suicide, anal & oral sex, etc.
· Description of the non-fundamental liberty interest heavily dictates whether it will pass or fail the “history and traditions” test
· P will describe interest broadly
· D will describe interest narrowly
· Meyer v Nebraska 
· Lochner era - Case that regulates in such a way that they infringe on a FR
· Moore v. City of East Cleveland (plurality opinion) - Zoning ordinance narrowly defining “family” for purposes of living in a dwelling violated DP clause
· Ct in this case deems this law infringes on a FR (freedom of personal choice)
· Decisional autonomy: shows how P would describe a liberty interest
· Example of precedent-based reasoned judgment on whether liberty should be a FR
· Pierce v. Society of Sisters
· Lochner era - Case that regulates in such a way that they infringe on a FR
· Reproductive Anatomy
· Griswold v. CT - Banning sale of statute that banned contraceptives held unconstitutional
· Douglas’ maj. Opinion is penumbral; Harlan’s where it’s at
· Concurring (Harlan) - the proper constitutional inquiry in this case is whether this CT statute infringes the DP Clause of the 14th Amend because the enactment violates basic values “implicit in the concept of ordered liberty,
· Law violates basic values “implicit in the concept of ordered liberty”
· DP clause = source of unenumerated fundamental rights
· Rule for IDing new FR under SDP analysis may essentially be a value judgment for whether non-fundamental liberty should be FR and subject to SS
· Roe v Wade - abortion used to be subject to SS; now just subject to undue burden test
· Sets up trimester framework 
· 1st trimester - ct has no compelling interest; 2nd trimester - state has compelling interest in maternal health and may regulate abortions if reasonably related to woman’s health; 3rd trimester - state has compelling interests in maternal health and potential human life and may prohibit (as well as regulate) abortions if exception for woman’s life /health (subject to SS)
· Substantial interest exists in overturning Roe v. Wade
· Casey v Planned Parenthood - reaffirmed but modified Roe v Wade
· Establishes Undue Burden Test, now focus is on pre and post viability
· Pre and post-viability state has compelling interest in maternal health and potential human life
· State may:
· Wrt pre-viability: regulate abortions starting at conception if not undue burden
· Wrt post-viability: prohibit abortions if exceptions made for maternal life/health if not undue burden
· Undue Burden Test: Does the law have the purpose or effect of placing a “substantial obstacle” in the path of a woman seeking an abortion before the fetus attains viability? 
· Principle of stare decisis that we abide by prior precedent; factors below detail as to how & why ct doesn’t deviate from prior precedent; 
· Court’s considerations in overruling established precedent (not specific to abortion cases):
· Has the legal rule in the case become “unworkable” (can judges apply it)?
· Has society come to rely on the holding (detrimental reliance)?
· Has the law changed to make the case obsolete?
· Have facts changed?
· Really means 5 judges have said facts changed
· Historical facts changing
· Not includes facts on the grounds specifically wrt public opinion
· Note: Public opinion is not a factor ct explicitly says its considering
· Absent from this list: whether the justice evaluating the OLD precedent agree with the ruling on Roe v. Wade
· Don’t decide to overturn prior precedent only bc of its correctness/incorrectness (unless you're Thomas)
· Medical Autonomy
· Washington v. Glucksberg - unanimous decision to uphold state law prohibiting physician-assisted suicide; but Justices split 5-4 on rationale
· Some concurring justices think that if a future law asserted liberty interest of avoiding pain/dying w/o pain, they’d be open to ruling in favor of that
· Cruzan - ct assumes that govt forcing something into your body (i.e. feeding tube) is a form of “medical battery”
· No case that established FR of medical autonomy
· Sexual Autonomy
· Bowers v Hardwick - Bowers v. Hardwick - Georgia law (that doesn’t classify facially on gender) that prohibits anal/oral sex is upheld as constitutional
· D’s approach to liberty interest - FR for homosexuals to engage in sodomy
· P’s approach to liberty interest - right for individuals to decide for themselves in particular forms of private consensual sexual activity
· Counter-precedent
· Hardwick’s dissent helps show how to argue that a non-fundamental liberty should be FR
· LOOK AT BLACKMUN’S DISSENT (“II AND IIA”) as model step 4 of liberty analysis
· Ct has recognized privacy interest wrt certain decisions that are properly for individual to make and a privacy interest wrt certain places w/o regard for the particular activities in which the individuals who occupy them are engaged
· Right is protected bc they form a central part of an individual’s life, not bc they contribute to general public welfare (“A person belongs to himself, not others or society as a whole”) 
· Spatial autonomy argument (freedom in certain spaces); govt regulating something in an individuals home
· Dissent applies strict scrutiny
· Govt needs non-religious justification
· Concept of privacy (decisional, marriage, autonomy)
· Lawrence v. TX - TX statute criminalizing gay sex violates DP clause (RB+ case)
· Majority retained TX’s power to regulate sex acts; all he does is say gay sex can’t be criminalized
· Morality alone is not sufficient as a govt purpose to satisfy RB review; morality as its only purpose is insufficient as a legitimate purpose
· Law grounded on a moral view does not make a law legitimate
· Kennedy (in maj.) never says SC is using SS or that there’s a FR at issue
· Aberrational SDP where majority doesn’t specifically articulate that a FR was at stake but will strike down law as unconstitutional w/o explaining why
· Scalia’s dissent - ct is hypocritical by overturning this but not Roe v. Wade
