Governmental Powers
Federal Court Authority over Cases

I. Supreme Court Authority Over Cases 
a. Final say on all federal law cases

b. Direct appeal of all final state decisions

i. But if there was an adequate and independent state law basis for decision, SC cannot hear the case.

II. Justiciability (Is the Case OK for Federal Court)
a. RULE:

i. Is this suit for judicial resolution? ( political question
1. Does constitutional text commit issue to political branch? (Nixon( “sole”)

a. EX: Zivotofsky( If the issue in that case was whether to recognize Israel( might have been a political question
2. Lack of judicially discoverable/manageable standards for resolution

3. Requires a non-judicial policy determination (whether to recognize China or Taiwan)

4. Lack of respect for other branches

5. Unusual need for adherence to a prior political decision

6. Potential embarrassment from “multifarious pronouncements” by different branches (international context)
ii. Is the plaintiff entitled to sue?( standing
1. RULE:

a. Injury in fact( concrete, particularized, actual/imminent 
i. Concrete: point to something tangible 
ii. Particularized: to one person or DEFINED group/not generalized (Cannot tax based on use of tax dollars)
iii. Actual/imminent: not that it might happen
1. EX: Lujan( no plans to see wildlife
b. Caused by Defendant
c. Redressable by court decision: will a favorable court decision help/
i. Damages (actual harm), injunction (imminent harm), or court declaratory judgment (imminent harm)
2. Issue: Is a 3P suing? Can a 3P sue?

a. RULE: Generally, no, unless
i. Plaintiff cannot sue on their own
ii. Close relationship between plaintiff and 3P
iii. Overbreadth Doctrine (1st Amendment)
3. Issue: Is a legislature the one bringing the suit? Does a legislature have standing?
a. RULE: Only if vote was deprived of meaning (money voted on was not spent)
4. Issue: Is an association suing? When can associations sue on behalf of members?
a. RULE: three parts( Hunt v WA State Apple
i. Members themselves have standing
1. Issue: If this is a government created association, are the beneficiaries members?
a. RULE: So long as there is indicia of membership, yes! 
i. Right to vote for people in agency, financed through assessments by beneficiaries, eligible to serve in agency. 
ii. Issue is germane to org’s purpose
iii. Claim/relief does not require individual members to participate (i.e. when members want monetary damages)
5. Issue: Are the plaintiffs in the zone of interest intended by the legislature in drafting the statute?
iii. Is the timing right?( ripe or moot
1. Ripe( did not suffer so much harm

2. Mootness( too late. Not dispositive
a. Collateral injury surviving resolution is not moot

b. Capable of repetition yet evading review (abortion)
i. Injury has to be likely to happen and of limited duration

c. Voluntary cessation (defendant can come back to it at any time)
d. Class actions (can proceed without named plaintiff)
Power of Congress: Law Making Power


Power of Congress: Necessary and Proper Clause


I. McCulloch v Maryland: Can the federal government create a federal bank?

a. HELD: Yes. Congress has the Tax & Spend power. The ability to make a bank derives helps them achieve the taxing power under the necessary and proper clause
II. This is key when Congress wants to indirectly achieve an end (i.e. seizing mill to support army)
Power of Congress: Commerce Clause (Article I, Section 8)
a. Definition of Commerce: Intercourse, which includes movement & navigation (Gibbons v Ogden)
b. Commerce power is BROAD and only limited to the extent it interferes with other constitutional provisions
c. Issue: Does it matter that Congress wants to exclude based on health/welfare/etc.? 
a. RULE: NO! US v. Darby
d. Issue: Is Congress trying to regulate private conduct? If so, think 13th amendment!
e. NOTE: Sometimes another way to justify a law Congress enacts is the 14th amendment! Is there STATE action in conjunction with private action? 

a. EX: State giving license
f. NOTE: Could be international commerce as well

g. Cases
a. US v Darby: Law did two things. One: prohibited items from traveling in interstate commerce unless minimum wage was increased. Two: regulated manufacturing, unless working conditions were better.
i. HELD: Manufacturing could be regulated, even though it was not itself interstate commerce. Power to regulate commerce between the states includes power to prohibit things from interstate commerce. Prohibiting includes manufacturing. Further, manufacturing is an activity which substantially affected commerce. 
b. Wickard v Filburn: Act limited how much wheat wheat growers could grow, even for personal consumption (which is arguably an economic activity)
i. HELD: Extreme justification of commerce clause. Idea is that if one would stop growing wheat for himself, he would have to buy things from the market. On a large scale (aggregation theory), this would substantially affect commerce in terms of price. Think large scale.

c. Heart of Atlanta Motel: Law made it illegal for hotel owners to refuse to serve black tourists
i. HELD: Serving people from different state= instrumentalities. Commerce is not limited to commercial activities. Leisure travel qualifies for commerce regulation. Further, this can be justified as substantially interfering with interstate commerce as Blacks do not have anywhere else to go.
d. Katzenback v McClung: Purely local business serving a good chunk of meat from a different state and discriminating against blacks.
i. HELD: Though this was a purely local business, the meat is considered a jurisdictional hook, so the commerce clause would apply to business. Note that it might make a difference how much meat comes from a different state.
e. US v Lopez: Congress made it a law to not have guns in schools, but there was no requirement that the gyns be from a different state.

i. HELD: Congress’s idea might have been to regulate education (which has some effects on interstate commerce). However, regulating education is not economic. Ultimately, (1) the activity in question must be economic (here, gun possession is NOT) or (2) the activity must be part of greater regulatory scheme that is economic (here, education is NOT)
f. US v Morrison: Congress tried justifying a law that allowed female victims of violent crimes to sue for damages with its commerce power.
i. HELD: Beating people up is NOT an economic activity. Also, the underlying regulatory scheme (keeping people productive) is not economic. Too tenuous.
g. NFIB v Sebelius: Congress passed the individual mandate to make people who did not receive insurance from employer or government buy insurance from a private entity. Congress justified this on its commerce power
i. HELD: This act was trying to compel commerce, not REGULATE it. Cannot compel commerce.

h. New York v US: Congress passed a law (based on commerce power) to “incentivize” states to provide for disposal facilities at the risk of being forced to take title and pay damages for harm caused

i. HELD: Though radioactive waste can be regulated via the commerce power (instrumentality), Congress cannot “commandeer” state legislatures to take certain actions via “the 10th amendment”
Power of Congress: Tax and Spend Power (Article I, Section 8)
NOTE: Whenever Congress wants to incentivize behavior, it could enact laws directly through enumerated powers OR act through its tax and spend power
a. EX: Cannot regulate possession of gun in state through commerce power but incentivize through tax and spend power

a. NFIB v Sebelius: Individual mandate imposed a “penalty,” but could the fine be categorized as a tax?

a. HELD: 
i. Penalty: Causes huge burden, it is for something unlawful, and should not be collected by IRS. 
ii. Here, the fine in question imposed a modest burden, did not punish for a crime (this was something lawful), and was collected by IRS( fine was instead a tax.

a. South Dakota v Dole: Congress wanted to incentivize states to raise drinking age by telling them it would withhold 5% funds for highways if the states did not cooperate.

a. HELD: Congress could use this power to incentivize state governments. 5% is not coercive.

b. NFIB v Sebelius: Medicaid expansion program was threatened to be cut 100% if states did not comply.
a. HELD: 100% is too coercive!

Powers of Congress: War Powers (Article I, Section 8)


a. Important Note: When there is a war power at issue, consider the necessary and proper clause.

a. EX: seizing steel mills based on war powers is not directly related to raising or supporting army, but can use necessary and proper clause

Powers of the President: Foreign Affairs Power (Article II, Section 2)



a. Missouri v Holland: President signed treaty with UK regarding migratory birds and Congress enacted legislation pursuant to the treaty.

a. HELD: 
i. US government has the power to create treaties equal to those of other governments, and there does not need to be an enumerated power for it
ii. Congress may enact legislation that is “necessary and proper” to implement treaty terms
iii. Bill of Rights only constraint?

iv. Broad treaty power

b. American Ins Assoc v. Garamendi: By CA law, insurance companies who were affiliated with insurance companies dealing insurance in Europe during the Holocaust doing in business in CA were required to disclose policy information. Argument was there was an executive agreement in play already.
a. HELD: (1) foreign affairs are included in executive power and (2) executive agreement preempts state law!

Powers of the President: Commander-in-Chief (Article II, Section 2)

Separation of Powers Between Executive & Legislative Branches: Three Part Test 
a. Youngstown: President Truman tried to seize mills to ensure weapons were being made for war. Earlier, Congress enacted the Taft-Hartley Act, which contemplated this method but did not actually reject it. Truman justified this act by referring to his power to raise and support armies.
a. HELD (Concurrence): President was acting contrary to IMPLIED will of Congress (i.e. Taft-Hartley Act). Congress is the law-making body, and President only has powers to execute laws. President’s function here is law-making. The President is effectively acting like a commander-in-chief of the US!
b. Medellin v Texas: President Bush believed he could use his foreign affairs authority to unilaterally turn a non-self-executing treaty into law.

a. HELD: President Bush was acting contrary to express will of Congress. Congress ratified this treaty with the understanding that it is non-self-executing. 

c. Zivotofsky v Kerry: Congress’s statute provides that if one was born in Jerusalem, his passport should denote Israel as the country of birth. Executive branch ruled that Israel should not be listed due to President’s authority to recognize countries.   
a. HELD: We are again in Zone 3. However, this time, Congress’s power is disabled (i.e. Article II> Article I). Policy ramifications( Ability for President to determine which country US recognizes is greater than Congress’s passport power.
Separation of Powers Issue: Administrative Law
Separation of Powers Issue: Line Item Veto

Separation of Powers Issue: Appointments to Office
Officer, as opposed to an employee, wields a lot of authority
a. Employees lack significant authority and can only enact policy
Issue: How do you distinguish between principal and inferior?
a. RULE:
· Nature and extent of duties, including policymaking

· More duties and more significantly involved in policymaking( more likely a principal officer

· Who they answer to

· If answer to president, likely a principal officer

· Tenure
· Longer( more likely a principal (not dispositive)

Separation of Powers Between Executive and Judicial Branch

Issue: There is a rebuttable presumption that a president has executive privilege. Can a need for evidence rebut that presumption?

a. US v Nixon: A generalized claim of privilege based on claim of public interest is not enough. Likely must show the claim is based on military, diplomatic, or sensitive national security secrets.
b. NOTE: Private papers can still be subject to regular rules.
Issue: Can president be sued?

Separation of Powers Between Federal and State Governments Issue— Local/ Municipal Governments?

Separation of Powers Between Federal and State Governments—Supremacy Clause (Taxation)

Separation of Powers Between Federal and State Governments—Supremacy Clause (Preemption)
RULE: Where any type of preemption exists, federal law (including treaties & executive agreements) TRUMPS state law.

a. Arizona v US: Federal law promulgated detailed procedural rules about aliens. 
· §3:. Arizona law stated that if aliens did not comply with federal law, they’d be punished with state criminal penalties. On the federal level, failure to comply could result in civil penalties, but the federal government had the discretion to refuse to prosecute
· HELD: 

· For starters, immigration law is paramount and in federal jurisdiction’s domain. Further, the federal rules seem comprehensive. Thus, there was field preemption, and even a complementary scheme on the state level is barred.
· Also, federal government’s policy favored flexibility (because federal government had discretion to not prosecute). State would pose an obstacle to that aim.

· §5: Misdemeanor for an illegal immigrant to apply for work on the state level. On the federal level, it was a misdemeanor for employers to fire

· HELD: Obstacle preemption( Congress obviously thought it would be best to place the onus on the employer. This Arizona law obviously conflicted with the federal objectives. Disturbs the careful balance Congress chose to enforce the laws!
· §6: AZ police officers had power to arrest an alien when they had probable cause to believe he committed a public offense. This violation removes alien. On the federal side, a court would have to hold a hearing and issue a warrant for this person’s arrest. These warrants were executed by federal officers trained in immigration law. 
· HELD: 
· Removal process( touches on foreign relations. Thus, there is a hint of field preemption.
· Federal law gave a lot of discretion to officers to determine who to arrest. Further, federal law chose TRAINED officers to make these calls. State law thus went against aims of federal government. (Obstacle preemption)
· §2: Arizona police officers must make a reasonable attempt to discern the immigration status of any person they stop, detain, or arrest if there is a suspicion that the person is an illegal alien. The section further provides that any person who is arrested will have his or her immigration status determined prior to being released.
· HELD: State has to first make a policy decision about immigrant status before contacting ICE, so it might conflict with policy. Further, this might be prolonging detention. However, Congress encourages communication between States and ICE. Also, §2 could be read to just do a status check during the course of a lawful state detention. Absent any obstacle, this will likely be okay.
b. Crosby v. National Foreign Trade Council: Commonwealth prohibited anyone from doing business with Burma. Congress gave the ability to the President to increase or decrease sanctions on the federal level. This was in an effort to bring democracy and improve human rights in Burma.
· HELD: This was obstacle preemption since it was obvious that the federal objective was a “middle of the road approach” (flexibility)

· NOTE: Can also argue field preemption (international affairs)

c. Garamendi: California law practically made insurance companies which had affiliations with Holocaust-era insurance companies fork over Holocaust survivors’ policy information at the risk of penalties. On the federal level, an executive order encouraged the use of civil means to address disagreements with the insurance companies. 
· HELD: CA law preempted based on obstacle preemption. Obvious that federal government wanted to use civil means to address lawsuits. CA law would result in less than favorable results with foreign insurance companies, which was against federal aims.
Separation of Powers Between Federal and State Governments Issue—10th & 11th Amendments

a. New York v US: Congress passed a law (based on commerce power) to “incentivize” states to provide for disposal facilities at the risk of being forced to take title and pay damages for harm caused.
a. HELD: Effectively forcing state legislature to make laws! Cannot do that.
b. Printz v US: Federal government instituted a federal program in which buyers would need to undergo background checks before buying a gun. Local sheriffs were supposed to monitor these background checks

a. HELD: Congress cannot commandeer a state executive official.

b. HYPO: having state officials detain immigrants

Separation of Powers Between Federal and State Governments Issue—Dormant Commerce Clause


· Buck v Kuykendall: WA denied a certificate to a man seeking to drive his bus from Seattle to Portland (channel of commerce)
· HELD: WA effectively regulated interstate commerce. WA cannot do this unless its police powers are greater than burden on commerce. Here, however, there was evidence of economic protectionism (control of competition), since OR granted license. No safety concern.
· HYPO: What if WA only wanted to regulate intrastate portion of route? 
· Better shot because it is likely not going to burden commerce too much. However, might still be economic protectionism. Does the law discriminate against people from out of state?
· Southern Pacific v Arizona: Arizona law limited train length (channel of commerce). It justified its law based on “slack action” of the carts’ couplings. However, there were some impacts on interstate commerce in that it costed more and took more time to alter train lengths between states and required more than 30% extra trains. 
· HELD: Little safety concerns did not justify such a huge burden on interstate commerce. Since state safety regulations are not “plainly essential,” Congress is the only entity that can regulate. 
· Hunt v WA State Apple: North Carolina law barred apple cartons from displaying any grade other than US grade or standard. WA state apple growers were angry because they worked hard on their own grading system. North Carolina law would effectively ruin hard work. (apples= Instrumentalities of commerce). North Carolina justified this law on protecting consumers from confusing standards( which grade is the best?
· HELD: 
· This police power concern was not legitimate( idea behind law was economic protectionism, since NC growers were behind legislation & consumers rarely even see cartons!

· Further, this law resulted in substantially greater business costs and deprivation of investment in the WA grading system. There were other, less discriminatory means available. As such, this law was an undue burden on commerce.

· Reeves v Stake: South Dakota built cement plant due to shortage in area. At one point, they stopped selling to out-of-state buyers.
· HELD: State is acting as market participant, so it could favor its own residents.
· South Central Timber: State of Alaska selling timber from state land (to foreign nations), but the contracts required some in-state processing before export. 
· HELD: Market Participation exception does not work. Though Alaska sold the timber, it is also regulated the market by controlling what sellers must do AFTER they buy the wood. The state did not engage in this 2nd market, so the state could not regulate it.
· United Bldg & Construction Trades Council: Camden, NJ ordinance required 40% of employees on construction projects to be city residents.
· HELD: 
· City entered into a contract to purchase labor, so it was a market participant. However, this law discriminated against people from other States in that it denied them equal opportunity to do business. Thus, a P&I analysis would be appropriate. 

· Nonetheless, if Camden had substantial reason for discriminating, the market participation doctrine would still apply. 

· Here, it very well could have been the case that Camden’s ordinance was meant to improve the city’s economy. Out-of-state residents would have posed an obstacle to that end.
· Additionally, the ordinance does not extend to NJ residents outside Camden. They cannot invoke P&I protection!



Individual Liberties
13th Amendment: Prohibition Against Slavery


14th Amendment: Privileges and Immunities, Due Process, & Equal Protection Clauses
Threshold Issue: Is there “State Action?” If federal action, go to 5th amendment.


· Marsh v Alabama: State punished Jehovah’s witness for distributing literature in private company owned town (which looked like normal town).
· HELD: Where private entity performs traditional state functions, there is state action.
· Shelly v Kraemer: Private parties agreed between themselves to engage in discrimination. Courts upheld their actions.
· HELD: State court enforcement of racial discrimination is state action & subject to Equal Protection Clause
· NCAA v. Tarkanian: UNLV coach Tarkanian found in violation of multiple NCAA rules. Accordingly, NCAA required UNLA to suspend Tarkanian or risk increased sanctions. University suspended Tarkanian. Can NCAA be subject to 14th amendment depriving Tarkanian of his job (i.e. property)?

· HELD: NCAA and UNLV (a state actor) acted together. However, the court, in a slight majority, said that NCAA did not really control UNLV because UNLV could have just withdrawn from the NCAA at any time (was not bound by NCAA). Thus, the state’s termination was not the result of NCAA’s discriminatory practices. Since NCAA was not a state actor by itself, there was no state action.   
Issue: Does discrimination fall within the confines of the Privileges and Immunities Clause?

Issue: Is there an unfair process for someone whose (property) rights were taken away? Procedural Due Process?

· Goldberg v Kelly: Plaintiff was taken off welfare. Issue dealt with what procedural safeguards she should have before the welfare benefits were taken away (oral hearing before or after?)
· Factors:
· An important factor here is that welfare recipients have no other source of income. Could not wait until after money was taken away to petition with oral hearing. As such, the court found that they need to be afforded with greater protections. 
· Another factor included the need to speak orally, as most welfare recipients cannot make a case with written evidence. 
· Further, the evidence presented against welfare recipients might be tainted with testimonies from people with horrible motives. As such, the welfare recipient must confront accusers. (erroneous deprivation)
· HELD: Accordingly, the Court held that these interests outweighed the government’s interests, and an oral hearing must be held BEFORE privileges were taken away
· Matthews v Eldridge: Should a person at risk for getting disability payments revoked be afforded a hearing before or after rights were taken away? NOTE: This was a 5th amendment case because this is a federal benefit. However, procedural due process rules are the same.
· Factors
· Have other sources of income. Can wait for a hearing
· Evidence is more objective—from doctors and not likely to be erroneous
· Further, there is a questionnaire that was very detailed, so very little risk of erroneous deprivation as well.
· HELD: Government’s interest prevails. Right to oral hearing can be postponed to after rights were taken away.
Issue: Does State law infringe on some liberty? If so, does the infringement violate substantive due process?
· Sub-issue 1: What kind of liberty are we looking at?

· Fundamental: Personal decisions. Examples: precreation/contraception, family arrangements, child rearing, marriage, voting, and a good chunk under Bill of Rights (1st and 5th amendment)
· Fundamental-ish: Abortion--not fundamental on its own.
· Non-fundamental: any other personal liberties, like education (including sexual activities & same-sex marriage, but see cases below) + economic liberties (freedom of contract)
· Sub-issue 2: Does the infringement violate substantive due process? (scrutiny tests)
· Nebbia v New York: NY fixed the price of goods sold within its borders so that farmers would get a fair price. Challenged as violation of liberty to contract. Violate substantive due process?
· HELD: Economic liberty/ freedom to contract case. This law for was for public good (a legitimate government interest). Additionally, this law was not arbitrary, so it was rationally related to the interest.
· West Coast Hotel v Parrish: Minimum wage for women.

· HELD: Freedom of contract case, but protection of women is a legitimate state interest.

· Ferguson v Skrupa: Kansas statute limiting debt adjustment to lawyers challenged as 14th amendment due process
· HELD: 

· Freedom of Contract claim( rational basis

· Here, the law classified people into groups, but there was no invidious discrimination.
· Invidious discrimination is favoring one class over another that is malicious, hostile, or damaging. If there is a rational reason for favoring one of the other, not invidious
· Discriminating here (based on being a lawyer) makes sense! Thus, not invidious. 

· Griswold v Connecticut: Found that use of contraceptives constitutes a fundamental right.

· Planned Parenthood v. Casey: State law required a few things of a woman before she got an abortion. One of these was spousal notice.

· HELD: Laws related to abortion need to present an undue (substantial) burden to woman’s ability to have abortion in order to be struck down. The spousal notice provision was held to be an undue burden.
· Gonzales v Carhart: Laws were narrowly defined and clear. Thus, no undue burden existed. 

· Whole Women’s Health: TX passed two laws governing abortions. The first required that a doctor performing an abortion have admitting privileges at a hospital no more than 30 miles from where the abortion was being performed. The second provision required that the standards for each abortion facility meet the minimum standards for ambulatory surgical centers.

· HELD: The first provision has no real health benefit, but there is a BIG detriment in that small clinics will close. The second provision similarly proved to be an undue burden because there was no evidence of health benefits.
· Lawrence v Texas: Issue was whether law prohibiting homosexual sex could be upheld.
· HELD: Sex is not a fundamental right. As such, the law must be rationally related to some legitimate state interest in order to be upheld. HOWEVER, this law served no legitimate state interest (police powers) but was rather based on ideas of morality. Accordingly, this law struck down.

· Loving v Virginia: Anti-Miscegenation case. (Equal protection case)

· HELD: Dealt with marriage. This is a fundamental right, so the law was also overruled on substantive due process grounds.

Issue: Is the law targeting some group? If so, can the group challenge the law based on the equal protection clause? 
· Sub-issue 1: Who can take advantage of this clause?
· Sub-issue 2:  Does the discrimination qualify for equal protection analysis?
· Sub-issue 3: Is the law discriminating against race, religion, ethnicity, or citizenship?

· RULE: Analyze under strict scrutiny (compelling government interest + law narrowly tailored to fit that interest). This is the State’s burden!
· Cases
· Yick Wo v Hopkins: SF ordinance required board of supervisors to issue permits for laundry in wooden building. There were valid safety reasons, but the board rarely issued permits to Chinese people.
· HELD: Not facially discriminatory, but discriminatory in application. Afforded strict scrutiny. 
· Brown v Board of Education: State schools were segregated but might have been equally funded.
· HELD: Psychological effects on children led court to hold that separate but equal doctrine does not apply to public schools! 
· NOTE: Holding only applies to public schools
· Loving v Virginia: Anti-Miscegenation case

· HELD: State laws involving racial discrimination get examined with strict scrutiny. Here, no compelling interest.
· Sub-issue 4: Does the equal protection clause apply when a law discriminates in favor of a protected class? (think Affirmative Action)
· Sub-issue 5: Is this discrimination based on gender or legitimacy?
· RULE: Gender gets intermediate scrutiny (Important interest + law substantially related to interest). State’s burden. High standard, but less than strict scrutiny. 
· US v Virginia( generic assumptions about women do not lead to an important interest and cannot be used to deny women opportunities! 

· Sub-issue 6: All other forms of discrimination?

· RULE: All other forms of discrimination get rational basis scrutiny (legitimate interest + reasonable relation to interest). Generally low bar but see cases below.
· Invidious discrimination?
· City v Cleburne (discrimination based on being mentally disabled) & Romer v Evans (discrimination based on being part of LGBTQ)( morality is not a legitimate reason to discriminate.
· NOTE: Rational basis is a LOW bar. As such, these decisions could very well be changed if Court leans to the right. 
5th Amendment
RULE: Legislation requires bicameralism (both houses must act) and presentment (must go to President).





RULE: Legislature has discretion to enact laws necessary to carry out ends! Broadens Congress’s powers





RULE: What can Congress regulate based on its commerce power?


Channels of interstate commerce (way things move, like buses, railroads, etc.)


Instrumentalities of interstate commerce (persons/ things moving interstate)


EX: lottery tickets, illegal drugs, ordinary merchandise


NOTE: Can even PROHIBIT things from commerce


INTRASTATE activities that substantially affect interstate commerce


Activities must be ECONOMIC in nature


Purely personal activities can be regulated on the theory that without making your own items, you would need to buy them from the market (Wickard v Filburn)


Issue: It does not matter that one’s own activity doesn’t substantially affect interstate commerce, think big scale. (Wickard v Filburn)





RULE: What cannot Congress use its commerce power for?


Purely intrastate activities (however, might be able to with a jx hook, like food items coming across state lines)


Intrastate activities which are not economic in nature


Cannot use commerce to COMPEL engagement in market


When commerce power interferes with other constitutional provisions 





RULE: Limitations on Taxing Power


Taxing CAN have regulatory purpose in addition to generating revenue


Can tax inactivity (unlike commerce clause)


Validity not dependent on nomenclature


Tax invalid if actual penalty


Based on wrongfulness( does one need to have a “knowing mens rea”


$$ magnitude


Payable to an entity other than IRS





RULE: Limitations on Spending Power


Must be in pursuit of general welfare


Conditions for states receiving money must be unambiguous


Must be related to federal interest in program spending for


Cannot violate another constitutional provision


Conditions cannot be too coercive





RULE: Congress can declare war, raise and support armies, provide and maintain navy, provide governing law for the navy, etc. 








Treaty Rules


Self-executing treaties become law whenever ratified by president


Non-self-executing treaties become law when Congress enacts legislation


If self-executing treaty and statute conflict, more recent in time prevails


No real case authority, but commonly assumed that president can withdraw US from treaty 


Executive agreements are legally equivalent to treaties, which have gone through constitutional process (getting approved by Congress)


Binding on US internationally and preempt state law


Types


Article II Treaty Agreements: amendments to treaties


Congressional Executive Agreement: Congress, by statute, permits president to negotiate


Sole Executive Agreement: President unilaterally makes a treaty but does so under an enumerated power (Like War Power)








RULE: President is Commander-in-chief of Army, Navy, and Militia 








Situations:


When President Acts Pursuant to Congressional Authorization


Article I + Article II authority 


Strong presumption of legitimacy


When Congress is Silent on Issue


President has Article II authority + can rely on zone of twilight in which Congress and President may share power


President may take Congress’s indifference or acquiescence on the matter to invite presidential action


Acting Contrary to Express or Implied Will of Congress 


Article II less Article I authority of Congress


Presidential authority at lowest ebb and courts must disable Congress





RULE: Administrative agency can only make law if..


Congress gives it an intelligible principle, like guidance as to which rules to make;


Since Congress cannot delegate legislative authority (non-delegation doctrine)


The agency complies with the Administrative Procedure Act (APA); and


Notice and comment


Publish new rules in Federal Register


Final rules incorporated in Code of Federal Regulations


Rules are not arbitrary, capricious, or result in abuse of discretion


Get judicial deference if


Thorough investigation, well-reasoned, and persuasive


Permissible construction of unclear statute 





RULE: Not okay because President would effectively use his policy decisions to make laws, which is Congress’s territory. Violates Presentment Clause.





RULE:


Principal Officers: President appoints and Senate confirms


Inferior Officers: Same procedure, but Congress can vest power in President, heads of department and courts alone without Senate approval


Congress cannot unilaterally appoint executive officials





RULE: Where there is a judicial need or demonstrated specific need (fair administration of justice) for the evidence, the President must fork up the evidence. A claim of public interest to keep information confidential is not enough to defeat this. 





RULE: Not for official acts, but he can for civil acts while in office. Criminal prosecutions have to be delayed until after term.





RULE: City derives its authority FROM State. Thus, city action= State action. United Bldg & Construction Trades Council





RULE: States cannot tax institutions of the government (McCulloch v Maryland)


Qualification: The legal obligation/onus of the tax must fall on the government, not government employees/retirees or contractors





Types of Preemption


Express Preemption: Congress passed a law which says that States cannot regulate


Field Preemption: domain itself belongs to federal government


State action with more than incidental effect barred


NOTE: Potentially look to issues typically handled by federal government (immigration, foreign affairs) & comprehensiveness of federal law. Also, look at police powers of states.


Conflict Preemption: Impossible to comply with both federal and state rules


Obstacle Preemption:  State law constitutes an obstacle to achievement of federal aims


Courts have flexibility


EXCEPTION: Federal aim is not worthy of preemption





Notional 10th Amendment arguments





RULE: Federal government cannot commandeer (force) state legislatures to take certain actions itself, but it can incentivize by taxes or spending 





RULE: Congress cannot commandeer a state executive official to institute federal program either














11th Amendment—States’ ability to be sued





RULE: States have sovereign immunity, meaning they cannot be sued in federal courts without their consent by their own citizens or citizens of other states 


RULE: Congress cannot override States’ sovereign immunity. However, 14th amendment may give this power (see below). Seminole Tribe.


RULE: In addition, Congress cannot abrogate state’s immunity in STATE court without its consent via 11th amendment but may potentially via the 14th amendment. Alden v Maine.  (Anti-commandeering argument again)





Dormant Commerce Clause Rules (Note: Exception( Market Participant Doctrine)





RULE: States may not


Regulate out-of-state activity/transactions;


Unduly burden interstate commerce; 


Issue: less discriminatory means available?


Directly regulate interstate commerce


Engage in economic protectionism 


discrimination against non-residents/commerce not justified by legitimate police powers concerns but rather to protect own citizens


When commerce interest is very apparent, states are going to have a harder time. ALWAYS LOOK TO INTENTION!


RULE: States may


Exercise traditional police powers if no undue burden on commerce or non-residents (i.e. no economic protectionism)


Act as “private” market participant (market participation doctrine)


Tax





Exception to Dormant Commerce Clause( Market Participation Doctrine





Context/Rule: When STATES themselves are on the buying or selling end of a transaction, they can discriminate and favor their own people (economic protectionism)





EXCEPTION 1: Where State is REGULATING market





EXCEPTION 2: Where State’s action violates the Privileges and Immunities Clause of Article IV( dealing with rights of out-of-state residents. 


RULE: three-part analysis for all privileges and immunities questions.


Is there fundamental right/privilege at issue? (limited)


Right to travel/pass through state


Right to reside in state


Right to do business in state


Right to buy/hold/sell property


Equal treatment in taxation


Right to seek medical treatment


Is the discrimination covered by the Clause?


Does the State have a “substantial reason” justifying discrimination? (i.e. are those discriminated against part of the “source of the evil” government is addressing)





Taxation on Commerce





RULE: Tax on commerce is upheld if


Activity has substantial nexus to taxing state


Tax is fairly apportioned among taxpayers


Non-discriminatory to interstate/foreign commerce


Related to service provided by State





Dormant Commerce Clause Issues


Issue: Does state activity impact interstate commerce? 


Issue: If so, has Congress addressed the issue? 


Issue: If so, do preemption analysis!


Issue: If not preempted, is state directly or indirectly regulating interstate commerce?


Issue: Is there legitimate state interest? If so, has state chosen the least burdensome path to achieving that interest or does the state law unduly burden interstate commerce?


Issue: Is state a market participant? P&I?


Issue: Is state engaging in economic protectionism?





RULE: The 13th Amendment, though largely inapplicable today, can be used by Congress to bar both private and government conduct in various settings (badges and incidents of slavery), like


Private racial housing discrimination, which cannot be justified by Commerce power


Sex trafficking, which could also be justified based on Commerce Power.





Categorical Approach


RULE: State Action is Found:


When private party performs a public function (Public Function Doctrine)


Judicial enforcement of private agreements violating individual rights


Joint State/Private Action


RULE: Concerted (working toward same goal) or “symbiotic” (both benefiting) action resulting in deprivation of rights


State endorsement of private conduct





RULE: State Action Not Found:


Issuing liquor license to discriminatory private club


Service cut-off by privately owned utility company (DWP)


Operation of private school (EVEN IF STATE FUNDED)





Generic Approach


RULE: 


Is the deprivation caused by exercising a right or privilege created by state or rule of conduct imposed by it?


Is party charged with deprivation fairly said to be a state actor?


State official


Private party aided by state official( (like judge or university)


Conduct otherwise chargeable to State








RULE: Likely not. Privileges and Immunities Clause only pertains to limited set of rights at State level. These rights (of US citizens per 14th amendment) are:


Right to peaceably assemble/petition for redress


Free access to seaports, sub-treasuries, land offices, and courts


Demand care of federal government on high seas/ abroad


Use of US navigable waters


Writ of Habeas corpus





NOTE: This does NOT extend the Bill of Rights to the States. For that, refer to substantive due process. (incorporation doctrine)





One Exception to the general rule( right to travel. That was recently regarded as a privilege and immunity.





RULE: 


Everyone must be afforded some basic procedural rights before property being taken away:


Notice


Opportunity to be heard, the scope of which depends on the context (see below)


Neutral decision maker


In terms of the opportunity to be heard, we have to balance certain factors


Private interest affected


Risk of erroneous deprivation and probable value of additional procedural safeguards


Government’s interest/fiscal and administrative burdens for additional or different procedures


Only right we will discuss is right to property. 





RULE: There are Bill of Rights liberties (incorporation doctrine), unenumerated fundamental liberties, and unenumerated non-fundamental liberties (including economic liberties). There are some outliers (see below)





Scrutiny Tests


Fundamental Rights( Strict Scrutiny 


Strict Scrutiny: (1) Compelling state interest advanced by law + (2) regulation narrowly tailored to meet interest


Undue Burden (Abortion): Substantial obstacle to woman’s choice


Rational Basis (Non-fundamental rights): (1) legitimate government interest (like police powers) and (2) regulation must be rationally related (not arbitrary) to that interest


NOTE/RULE: cannot be invidious discrimination





NOTE: Laws examined under strict scrutiny are likely not upheld. Those examined under rational basis scrutiny are upheld.





RULE: All persons, not just citizens of the US. As long as you’re here, you can take advantage. Yick Wo.





RULE: 


Facial discrimination: TEXT of law demonstrates discrimination


Discrimination in application: Discriminatory or disparate impact but only if:


Law disproportionately impacts protected group AND


Impact is intentional


If both established, get the kind of heightened scrutiny group is entitled to


Religion, race, ethnicity, and citizenship (which is not covered under 5th amendment) ( strict scrutiny 


Gender( intermediate scrutiny 


Trend:


Facial challenges( normally struck down


As applied challenges( generally limited





In Employment:  Use of strict scrutiny applies no matter whether law is intended to help or hurt! However, there could still be a compelling state employer’s interest (depending on Court’s composition).





In Education: Strict scrutiny employed, but cases have suggested that educational diversity is a “compelling interest.” 


However, still must show that university’s consideration of race is narrowly tailored to goal of educational diversity (like race being all but one factor in admissions decisions). Otherwise, does not seem like educational diversity is their real focus!





RULE: Both Due Process & Equal Protection clauses are applied to the federal government via the 5th amendment


Exception: Federal government can discriminate on the basis of alienage (citizenship), whereas states cannot (subject to strict scrutiny)
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