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Due Process - deprivation or risk of deprivation of life, liberty, or property are entitled to a process that is fair & efficient; Due Process req’s notice & hearing (fact-specific analysis)
· Right to Notice
· Mullane v. Central Hanover Trust (trusts combined w/o notifying trustees)
· Due Process req’s notice reasonably calculated, under all the circumstances, to inform interested parties of pendency of the action and afford them an opportunity to present objections
· Notice must reasonably convey req’d info and must afford reasonable time for those interested to make an appearance
· To inform, one has to use reasonable means as someone actually wanting to inform would use
· Mathews v. Eldridge (old man denied SS benefits w/o hearing)
· Due process is a fact-specific analysis that considers 3 factors - (1) private interest of those affected (seriousness & length of deprivation); (2) risk of erroneous deprivation procedure entails as designed; (3) public/gov’t interest (public cost)
· FRCP 1 (fairness & efficiency)
· Sets up standard for interpretation, application of all subsequent rules that govern federal proceedings 
· Claim - set of operative facts that give rise to one or more rights of action
Class Actions - type of representative action where group of parties sues or is sued on behalf of others
· Constitutional Limitations on the Use of Class Actions
· Adequate Representation
· Hansberry v. Lee
· Chicago neighborhood had racist covenant; members of a class not present as parties to a litigation are bound by judgment only if adequately represented by parties who are present or have joint interest of members of a class
· Someone may be bound to a judgment only if it has been rendered on litigation he/she was a party to or party-in-fact (exception: may still be bound if party had opportunity to represent)
· Adequate representation - parties litigating had interests that were perfectly aligned w/ your own
· Settlements don’t count, there’s no litigation
· Notice and Right to Appear or Opt Out
· Phillips Petroleum v. Shutts - due process allows state ct in class-action litigation to exercise Jx over Ps who lack minimum contacts w/ forum state; Int’l Shoe min. contacts not req’d for Ps bc burden placed on out-state D is greater than that of out-of-state P
· opt-in is not req’d; would be cumbersome
· Reqt’s for Bringing a Federal Class Action under FRCP 23 (to be issued at an early practicable time)
· 23(a) (factors not analyzed in isolation)
· Numerosity - joinder is impracticable bc of # of parties; focus is on impracticability, not the # of parties
· joinder - mechanism through which parties are added to the litigation
· Considerations: geographical dispersion of class, size of claims, size of class, judicial economy, financial means of class members, ability to file individual suits
· Commonality - Q’s of law & fact are common to class (1 Q can suffice) - Common Q that has common answer capable of driving the resolution of the litigation
· Considerations
· CNOF; Ds engagement in standardized conduct; don’t have to be same, just significantly similar
· Don’t focus on commonality in individual P’s injuries, look at conduct of the party opposing class
· Typicality - class rep’s claim must be typical of those of the class; shares facts of class
· Adequacy of representation - class rep has no conflicts of interest w/ class (interests must be perfectly aligned)
· Only looks at named rep, not at atty (met by 23(g))
· Named rep should have suff. Interest to advocate vigorously
· Chandler v. Southwest Jeep-Eagle (dealer lied about actual warranty price) - 23(b)(2) suit
· Robidoux v Celani (class action over denial of public assistance programs) - typicality usually met regardless of minor fact variations when D’s unlawful conduct was typical towards all Ps; exact # of class members not needed
· Also allowed fluid class/transitory
· WalMart v. Dukes (Pt 1) (discrimnation against female EEs) - re commonality: common Q req’s common anwer capable of driving the resolution of the litigation
· Class action is an exception to the rule of 1-to-1 litigation, 23 a&b are limits; parties seeking cert. Have to offer evidence & ct will go through rigorous analysis
· Note on Class Certification 
· District ct shall “at an early practicable time” determine whether suit may proceed on a class basis
· 23(c)(1)(C) allows a ct to alter or amend a cert. Order at any time before final judgment is entered in the case
· Note on Class actions and SoL (782)
· If a suit is filed as a class action, the SoL is tolled for all members of the asserted class as defined in the complaint
· Note on Subclass (790)
· If ct creates subclasses, Rule 23(c)(5) provides that each subclass must independently satisfy 23(a) and (b) req’ts
· 23(b)(1), (2), and (3)
· 23(b)(1)(A) - class action would eliminate create risk of inconsistent/incompatible standards of conduct for party opposing class
· Concerned w/ harming party opposing class
· Boggs v. Divested Corp (class action as a result of plant that exposed P’s to radioactive materials) - even if eligible for 23(b)(3) cert., (b)(1)(a) is preferable if (b)(3) may frustrate & nullify declaratory judgment of (b)(1)(a)
· Cannot look at commonality of P’s injury. Rather, look at D’s conduct
· 23(b)(1)(B) - class action would avoid individual adjudications from impairing interests of non-party members
· Concerned w/ to class members
· In re Telectronics (defective pacemaker class where parties artificially made a ltd fund to cert. As (b)(1)(b) - necessary characteristics are
· Totals of aggregated liquidated claims & funds set at their max show inadequacy of the fund to pay all the claims
· Whole of the inadequate fund was to be devoted to the overwhelming claims
· Fund must have pre-existed claim & was not created by the claim
· Claimants ID’d by a common theory of recovery were treated equitably among themselves
· Note on Settlement Cases (823)
· 23(b)(2) - party opposing class has acted/refused to act in conduct consistent w/ class so declarative/injunctive relief would be appropriate (focus is on D’s behavior to class)
· Walmart v. Dukes (Pt 2) - incidental for (b)(2) dmgs must flow directly from liability to the class as a whole and should not require add’l hearings to make individual determinations; otherwise it would be a (b)(3) in (b)(2)’s clothing
· Note on Preclusive Effect of Class Action Judgments (832)
· 23(b)(3) - Q of law/fact predominates over any questions and class action must be shown to be the superior option
· Predominance - common Q of law/fact needs to weigh more than individual issues (that must be almost insignificant)
· Class must be sufficiently cohesive 
· Superiority - if common Q is so homogeneous, class action becomes the superior method (i.e. suits would use same evidence, resources, etc.)
· whether objectives of the particular class action procedure will be achieved in the particular case
· Four Non-Exhaustive Factors ct should consider in analyzing predominance & superiority
· Class member’s interest (smaller claims may support class cert.)
· Extent and nature of any pending litigation involving class members 
· Desirability of concentrating litigation in the selected forum
· Difficulties that would be encountered in managing the suit in a class action
· Notice to Class Members; w/r/t Due Process - $ & potential deprivation triggers DP - notice (best that is practicable under the circumstances) req’d at an early practicable time to all members who can be ID’ed that must contain:
· Nature of action
· Definition of class certified
· Class claims, issues, or defenses
· That class member may enter an appearance through an atty if desired
· Ct will exclude from class any member who requests exclusion
· Time and manner for requesting exclusion
· Binding effect of a class judgment on members 
· Individual issues may break commonality
· Hanlon v. Chrysler (defective van latch class action; P tried to opt out an entire state) - right to opt out is an individual right, cannot be done on behalf of another
Pleadings - document that can be filed by either party
· 7 Types - complaint; answer to a complaint; answer to a counterclaim designed as a counterclaim; answer to crossclaim; third-party complaint; answer to a third party-complaint; and reply to an answer (if ordered by the ct)
· Complaint - doc that initiates lawsuit; will allege facts that give rise to 1+ rights of action AND seek a relief (not part of the claim)
· Answer - another doc where D responds to allegations in complaint
· Allegation - SoF that pleader believes to be true
· Rule 11 - essentially a GF guaranty on any pleading; certify that anything you filed you believe to be true
· Fact Types
· Material - facts that give rise to a claim (aka operative facts)
· Conclusory - merely recites/repeats elements of claim, doesn’t bring facts to the table
· Allegation of Evidentiary facts - “i have witnessed this” or “i was there”
· Allegation on information & belief - when pleader does not have direct personal knowledge of the info of the facts
· Proper when pleader provides source of the belief
· CPC 425.10 - complaint/cross-complaint shall have both SoF constituting CoA in ord. & concise language and demand for judgment for the relief to which pleader claims to be entitled. If $, amt shall be stated
· Code Pleading (CA)
· Doe v. City of LA - drawing inferences are not enough; allegations in complaint must have shown in concise & plain language LA knew/should’ve known cop commited sexual abuse
· Code/fact pleading system - complaint shall contain SoF constituting cause of action in plain & concise language; facts support each element of cause of action
· Notice Pleading 
· FRCP 8 (Notice pleading system; insists of enough info to put D on notice about what P is complaining
· Pleading that states a claim for relief must contain
· Short & plain statement of the grounds for ct’s Jx unless ct already has Jx 
· Short and plain statement of the claim showing that pleader is entitled to relief
· Demand for the relief sought
· Foundational Cases
· Conley v. Gibson (racist RR stole jobs for white EEs) - complaint need only provide fair notice of the claim and the grounds upon which it rests; complaint shouldn’t be dismissed for failing to state a claim unless it appears beyond doubt that P can’t prove a set of facts in support of a claim that would entitle relief
· Standard of review - claim can pass so long as there is a way P can prevail at trial
· Leatherman v. Tarrant County (police forced entry into home, assaulted one P, killed the other’s dogs) - there should be no heightened pleading standard for a pleading unless legislated; judges cannot create a heightened pleading standard themselves
· Heightened pleading standard from Tellabs (i.e. 9(b) - fraud, mistake, conditions of mind/PSLRA)
· Cts must accept all factual allegations in complaint as true
· Cts must consider complaint in its entirety as well as other sources
· Ct must take into account plausible opposing inferences
· Exceptions to Rule 8 (36)
· Party must state w/ particularity - fraud, mistake, federal statutory exceptions to 8(a); see heightened pleading standard above 
· 8(d) - (1) - each allegation must be simple, concise, and direct
· 8(e) - pleadings should not be dismissed based on formalities
· Recent Developments
· Ashcroft v Iqbal (deprived of constitutional rights after imprisoned post-9/11) - 
· To survive MTD, complaint must contain sufficient factual matter to state a claim to relief that is plausible, not just possible; must allege facts that nudge 
· Steps of analysis - (1) ID elements of P’s claim under applicable substantive law; (2) remove conclusory allegations; (3) accept non-conclusory allegations as true; (4) determine whether factual allegations are suggestive of a plausible claim for relief
· Re 4 - assess whether the non-conclusory allegations directly or by inference provide support for each operative element of the identified cause
· Plausible - when P pleads factual content that allows ct to draw the reasonable inference that D is liable for the misconduct alleged
· Note on Plausibility, Inference, and Pleading Sufficiency (67)
· Inferences
· Deductive - if premise are true, logical deduction provides absolute proof of its conclusion
· Inductive inference - a set of facts thought to be true makes it probable that a particular conclusion is also true
· Abductive inference - seeks to est. the best or most likely explanation for an observed set of facts
· FRCP 9 - 9(b) party must stake w/ particularity circumstances constituting fraud or mistake; malice, intent, knowledge, and other conditions of a person's mind may be applied generally
Personal Jurisdiction - Ct’s power to bind D to a judgment/power of the ct to enter a judgment that is binding on the D; D needs to be connected in some way to the forum; assessed to each D individually
· Steps for analysis (each claim must be done individually): 
· Is there a traditional basis for Jx?
· If not, are there minimum contacts?
· Traditional Bases of PJx (127-130)
· Domicile - reside w/in state w/ intent to live there permanently/indefinitely
· Voluntary Appearance
· Consent to Service on an Agent
· Transient or Tag Jx
· In Rem and Quasi in Rem Jx (130) - attach property prior to proceeding
· Advent of Fictions (135) - previous way to get around lack of traditional bases
· Specific & General Jx
· Specific Jx - relationship b/w P’s claim & D’s conduct w/ the forum; when P’s claim arises from D’s contacts w/ the forum
· D’s contacts w/ forum are elements of P’s claim
· General Jx - contacts w/ forum are so pervasive we can exercise PJx for any claim (domicile-like traditional Jx)
· Key is pervasiveness of D’s conduct w/ forum 
· Meaningful Contacts Analysis (if no traditional basis for PJx)
· (1) long-arm statute; (2) minimum contacts (+ purposeful availment); (3) reasonableness (D’s burden, P’s interest, forum state’s interest, judicial system’s interest)
· Rule - Due Process req’s D have meaningful connections w/ forum such that the maintenance of the suit does not offend trad’l notions of fair play and substantial justice
· Long-arm statute which allows state to extent Jx beyond borders (due process or tailored)
· Purposeful availment (this or trad’l basis as above) - purposefully benefit themselves of the privilege of conducting business (“meaningful contact w/ the forum)
· Minimum contacts (meaningful connections)
· Even a single act (bc of its nature) may be enough
· Consistent w/ due process (P, D, System)
· If D has done business they have benefitted from the forum and their business affiliates contacts them meaningfully w/ the forum (meaningful enough to be able to be put on notice)
· Domicile wrt Corporations
· State of incorporations
· Principal place of business (“nerve center”)
· Modern Law of Jx
· Int’l Shoe v Washington (Int’l Shoe had salesmen in WA but refused to pay taxes) - establishes minimum contacts test
· Due Process: Nonresident D’s connections w/ the Forum State
· Burger King v Rudzewicz (insolvent on failed BK franchise) - Purposeful availment: where D has deliberately engaged in significant activities w/in a state or has created continuing obligations /w himself and residents of the foregin, he availed himself of privilege of conducting business there; acquires benefits & protection of forum’s law so should also be req’d to submit to burdens of litigation too
· Factors to determine whether PJx comports w/ fair play & substantial justice
· Burden on D; forum state’s interest in adjudicating the dispute; p’s interest in obtaining convenient & effective relieve; interstate judicial system’s interest in obtaining the most efficient resolution of controversies; shared interest of the several states in furthering fundamental social policies
· Calder v Jones (CA Shirley Jones sued FL Nat’l Enquirer for libel over article calling her a drunk) - in judging min. Contacts, ct focuses on relationship among D, forum, and litigation
· Effects Test (3 prongs)
· Intentional tort
· Tort is aimed @ forum state
· Brunt of harm is felt in the forum
· Intentional actions aimed at CA and D knew brunt of injury would be felt in the state where she lives
· Focal point is CA, activity of actress is CA, and injuries are in CA; focal point is in the forum
· Daimler v Bauman (Argentinian families tried to sue for atrocities committed in Argentina by MB Argentina in CA ct) - ct may assert jurisdiction over foreign corp. Only when corp’s affiliations w/ the state are so continuous, substantial, and systematic to make D “at home” in the forum; compares what corp. Does in forum with respect to elsewhere
· Daimler is not “at home” in CA
· FRCP 4(k)
· 4(k)(1)(C) - allows federal cts to exercise PJx when authorized by federal statte
· 4(k)(2) - allows federal cts to obtain PJx through worldwide service of process on claims brought to vindicate federal rights if P can show D is not subject to Jx under the laws of any state and exercise of Jx is constitutional (operates like a long-arm statute
Service of Process - formal procedure to put D on notice that he/she/the corp. has been sued; assessed to each D individually
· Summons - formal invitation to a party to details of a lawsuit (not a pleading, only details of parties, a complaint gives details of the action:
· A request to party in lawsuit to show up
· Info provided - time, parties to litigation, attys representing party(ies), consequences of not showing up (default judgment)
· Notice must be precise bc you need to properly inform D so he is able to defend himself (if defective, can be dismissed through 12(b)(4))
· If D does not file a response to complaint, allegations are treated as confessions
· Default Judgment - judgment on the merits rendered to P against D w/ allegations in complaint are treated as true
· Assuming D received notice and complaint and did not response
· D must receive summons and copy of complaint
· Misc.
· Methods of service must comply w/ rule and due process
· I.e. D w/ Alzheimer’s - regular 4(e) compliance doesn’t mean SoP is proper
· Attys can serve summons/complaints on behalf of P but run into problems of conflict of interest
· If D challenges propriety of service, proof is provided by affidavit
· FRCP 4
· Request for Waiver of Service
· Waives former procedure req’d by 4(e) for individuals and 4(h) for corps
· Imposes on D duty to waive to be formally summoned
· D has 30 days to accept waiver nationally, 60 if abroad
· If D doesn’t accept, ct may order D to pay costs of formal service fees & atty costs
· D might have SoL interest to not respond w/in 30 days if the SoL is tolled only by service of process or filing of the waiver
· Acceptance of waiver extends time for response to 60 days
· Formal Service of Summons and Complaint 
· Individuals
· Personal service
· Leaving copy in dwelling
· Serve an agent (can be specifically or generally appointed)
· Following state law in federal district where service must be made 
· Following state law where the federal ct you’re filing in
· Corps., Partnerships, Associations
· State law of district ct
· State law of where service is made
· Agent appointed (managing/general agent of officer)
· Agent considered by law
· AICPA v. Affinity Card (P served VP of separate co. that was owned by D) -  criteria of substantial compliance: EE served doesn’t need to be titled official, but must be a rep so integrated w/ the co. that he will know what to do w/ the papers. Actual notice of an action will not, in itself, cure an otherwise defective service; when dealing w/ conflicting reports, ct should credit version of party seeking to vacate default; BoP is on P
· Ds served in a Foreign Country
· Substantial Compliance
· Time limit for Effecting Service - 4(m) - D must serve w/in 90 days after complaint is filed or ct will dismiss action w/o prejudice. However, ct has a lot of discretion wrt time limit and may extend as desired (i.e. P shows good cause for failure, etc.)
Subject Matter Jurisdiction - federal ct’s power to hear a case (federal cts are cts of ltd Jx); each claim needs to be analyzed for SMJ independently
· Traditional cases that fall w/in exclusive Jx of federal cts
· Bankruptcy, patent, maritime, etc.
· Constitutional and Statutory Dimensions - needs to satisfy “arising under” for both Art III, §2 and §1331 (Federal Q) or §1332 (Diversity) (or §1367 for Supplemental Jx)
· Federal Question Jurisdiction 
· Article III - “Arising Under”
· A case arises under “federal law” for the purposes of Art. III whenever the OG cause implicitly includes a federal ingredient, even if the ingredient plays no active role in the pending case
· Easy to satisfy, can be remote
· Statutory “Arising Under” Jx - 28 USC 1331
· Steps of Analysis
· Look at complaint (and only the complaint); federal law in the form of defense is irrelevant for purposes of SMJ
· Break up elements of complaint
· Look at allegations
· Is there an issue of federal law in elements?
· But not for the federal law, the claim would not exist
· Must appear from the complaint (pleading) by SoF that resolution of claim depends on the interpretation of application of federal law
· Complaint must show that resolution req’s interpretation or application of federal law (of at least 1 element of the claim)
· Resolution: you guys have to find federal law in elements of the claim
· Concurrent Jx - if both state & federal ct can hear a case
· If §1331 is satisfied, Art II is also satisfied
· American Well Works v Layne & Bowler (P sued after slander re allegations of P’s pump for a patent) - D raised its patent defense as an answer; federal Q ONLY looks at P’s complaint (unaided by response or motion)
· Only look at allegations that support each and every element of the claim
· Federal defense does not confer Federal Q Jx
· Smith v KCTTC (P as shareholder sued D for buying bonds under authority of federal law - claim was created but state law that is incorporated from federal law and federal law will be used to prevail on or lose the claim (i.e. determining whether the bonds sought to be purchased were in fact constitutional or not)
· Gully v. First Nat’l Bank (P state collector tried to collect taxes owed by D) - examines scope of 1331
· well pleaded complaint rule: a genuine & present controversy must exist w/ reference to and the controversy must be so disclosed upon the face of the complaint, unaided by the answer or by the petition for removal
· The federal law must be an ESSENTIAL element of P’s cause of action
· Right or immunity will be supported if the federal law is given one construction or effect and defeated if they receive another
· Origin of the right doesn’t matter, only the nature of the right does
· Do a fact-specific analysis of due process and look for real claims, not conjectural
· Modern Approach to Statutory Arising-Under Jx
· Gunn v. Minton (P sued for malpractice alleging D attys failed to bring defense in an earlier patent infringement case against NASDAQ for a software program) - Federal Jx not appropriate; federal law is needed to interpret whether the patent defense actually existed, thus imposing a duty on attys to raise it; even if “arising under” met for 1331, federal ct may still not listen
· Grable Test - ONLY APPLICABLE when claim is created by state law containing federal law; Federal Jx over state law claim will lie if federal issue:
· Is necessarily raised
· Federal ingredient necessary when found in claim
· Is actually disputed
· P will offer one interpretation of federal law and D offers another
· Stay w/in the complaint, but try to determine whether P will prevail under 1 interpretation or fail on another
· Is substantial 
· Must be important to the federal system as a whole, not just whether the issue is substantial/significant  to the case itself
· Case-within-a-case considerations
· Dealing w/ Q that is not fact driven, not hypothetical, and that we care about
· Has no disruption b/w state and federal ct
· Capable of resolution in federal ct w/o disrupting the federal-state balance approved by congress
· Looks at what’ll happen if federal ct hears the case. If federal judge hears this case, will there be many more cases of this kind? 
· Diversity Jurisdiction (federal & statutory components) 
· 28 USC 1332 (a)-(c)
· Req’s both diversity of citizenship AND amt in controversy to exceed $75K
· (Strawbridge) created complete diversity req’t (none of the Ps can be from same state as D; no minimal diversity barring extreme circumstances
· Domicile - place where one resides w/ intent to stay there permanently or indefinitely
· 1 for individuals
· For corps - place of incorporation and its principal place of business (“nerve center”)
· Diversity needs to be met in BOTH locations
· Associations/organizations (non-corporations) - wherever members are domiciled
· Diversity of State Citizenship (no P can be from the same state as any D)
· Rodriguez v. Senor Frogs (PR negl entrustment suit filed after P moves to CA) - diversity of citizenship is determined at the time of the suit (unless moving after shows there was no intent to reside in the first place); Diversity considers complaint & events @ time of filing
· Bank One Factors to determine domicile (not exhaustive or dispositive); finds connection b/w person & the state to show intent
· Where party exercises civil & political rights, pays taxes, has real & personal property, has DL, bank acts, jobs or owns business, attends church, club memberships
· Pleading burden is on P
· Short & plain statement showing grounds of federal ct’s SMJ
· D can then challenge
· Post-complaint event (PCE) & discovery
· PCE relevant only to the extent they show lack of intent @ time of filing complaint
· Standard of review (clear error) if trial ct challenged on error of fact
· TC’s decision will only be reversed if clearly erroneous; CoA will be respectful of TC’s decision bc TC is fact finder & closer to evidence
· Party invoking SMJ has BoP and pleading burden (grounds for SMJ); D challenges and P must then prove existence of SMJ
· Note on 1359 and “Collusive” Transfers or Assignments to Create Diversity Jx (341)
· Assignee may sue to enforce claim if a claim is transferred from one party to another; congress tries to block attempts to manufacture diversity (i.e. Kramer v. Caribbean Mills where Panamanian corp. Had assigned to atty for $1 by Panamanian corp. that would receive 95% of recovery
· Factors ct considers in determining whether transfer or assignment runs afoul (affirmative responses increase likelihood of triggering 1359
· Whether assignee lacked prior interest in the claim or litigation
· Whether the assignment is b/w closely affiliated business entities
· Whether the assignment occurred close to the time the suit was commenced
· Whether there was a lack of meaningful consideration for the assignment
· Whether assignment was partial rather than complete
· Whether the assignor controls the litigation
· Whether there is direct evidence of a motive to create diversity Jx
· Note on Statutes allowing for Minimal Diversity (344)
· §1369 allows for minimal diversity - applicable to certain civil actions that arise from a single accident (i.e. plane crash) in which at least 75 ppl died at a discrete location
· Only applicable if a substantial part of the accident occurred in a state other than the state in which a D resides or if at least 2 Ds reside in different states, or if substantial parts of the accident occurred in different states
· Class Action Fairness Act of 2005 - permits some class actions to be filed in or removed to federal ct if AIC exceeds $5M and if any member of the class of Ps is diverse from any D
· However, cannot be invoked if suit is particularly well suited for litigation in state ct (i.e. when 2/3+ of class members are from the same state in which the suit was filed
· Amount in Controversy (must exceed $75K exclusive of interests & costs)
· Considerations
· AIC is determined by looking to circumstances @ time complaint is filed
· Atty fees not calculated into the amount (unless Ked into or statute)
· Ct decides AIC from face of the complaint unless not in GF
· Subjective & Objective Components
· P must believe AIC is genuine amt in GF
· AIC must be objectively reasonable (Reasonable person standard)
· Coventry v. Dworkin (error made my 3rd party water co. resulted in 74K dispute rather than actual 18K dispute; fixed after D reached out to 3rd party) - neither party had reason to know of mistake and fact that independent 3rd party’s error inflated AIC above the Jx min. does not effect the AIC amount after it has been fixed
· Subsequent events & subsequent revelation
· Subsequent events after complaint NEVER defeat AIC for purposes of diversity SMJ
· Subsequent revelation (discovery of info happening after the complaint; akin to PCE) only defeats SMJ if it shows P’s lack of GF
· If AIC is still present when declarative/injunctive relief sought, value of dmg will need to be assessed 
· De Novo standard of review - applied if trial ct challenged for error of law and CoA is not defer at law to trial ct
· Note on Aggregation of Claims
· In computing AIC, P may aggregate all of his/her claims against a singled D regardless of whether the claims are related to one another so long as total/aggregate of dmgs exceeds Jx minimum
· If more than 1 P, each P must independently satisfy AIC req’t
· UNLESS claims involve a “single title or right” in which the parties have a “common and undivided interest”
· i.e. Mario leaves 80k video game collection in its entirety to 4 ppl (AIC could be aggregated b/w 4 ppl) vs Mario divides 20K worth of collection to each person (AIC cannot be aggregated)
Supplemental Jurisdiction - Jx in addition to an independent basis of Jx (IBJ) could
· The single constitutional case created from anchor claim & supplemental claim that is so closely related, it would be a waste not to combine
· Before going to Supplemental Jx, must first ID a claim w/ IBJ
· USC 1367 - Supplemental Jx req’s Power + Discretion
· 1367(a) - Power (for both 1331 and 1332); There may be statute exceptions and is only applicable to civil actions where federal ct has IBJ (via 1331 or 1332)
· (1) Common nucleus of operative fact b/w IBJ claim and non-IBJ claims; supplemental claims have to share same NOF as IBJ (1331 or 1332) bc they do not have an IBJ and need to be anchored to a claim that does
· CNOF - significant overlap of fact or law
· (2) IBJ for anchor claim must be substantial (nonfrivolous i.e. if ct had previously ruled that there is no claim given these facts)
· Do not need to win the claim, one just has to exist
· (3) Makes sense to try the claims together
· Seeking 1 constitutional case bc federal cts are cts of ltd Jx; hearing claims are justified bc they relate so much w/ the anchor claim that they look like one
· (4) only applicable to 1332 anchor claims - no potential for evasion of the 1332 reqt’s
· 1367(b) (applicable to Supplemental Jx based off 1332 IBJ anchor claim)
· 1367(c) - Discretion (not exhaustive considerations); discretion is a matter of substance, not # of claims
· Code considerations (due process analysis--fact specific balancing analysis)
· If claim raises a novel or complex issue of state law
· If claim substantially predominates over the claim or claims over which district ct has OG Jx
· If district ct has dismissed all claims over which it has OG Jx
· If in exceptional circumstances, there are other compelling reasons for declining Jx
· Judicial economy
· Does state law claim predominate in character? What is talked about (state or federal law)? Would state ct be better equipped?
· Risk of confusing the jury?
· Whether state claim is intertwined w/ federal issue or policy (so federal ct has a chance to clarify)
· If federal claim is dismissed before trial, ct could (not should) dismiss state claims
· If state claims dismissed, done so w/o prejudice
· Would it be efficient & fair to keep the claims in federal ct? Would it be a waste of resources?
· 1367(d) - tolls SoL from time complaint filed until claims dismissed w/o prejudice + 30 days ONLY IF power exists
· UMW v. Gibbs (fired manager sued union); 1331 claim
· Judicial economy, convenience, and fairness to litigants
· 1+ rights of action are analyzed as 1 claim; district ct mistakes 3 claims instead of 1
· Owen Equipment v. Kroger (widow sued OPPD, OPPD impleaded Owen; widow amended complaint to sue Owen (@ trial discovered to share citizenship w/ P); Kroger expansion: Complete diversity is req’d for 3rd party’s that end up sued by P
· There’s a problem if a P sues a completely diverse D, waits until that D impleads a non-diverse D, and then files a claim against the non-diverse D
· Potential for evading req’ts under 1332 and whenever it is found it must be blocked solely bc of the potential
· Would be OK if filed as a defense (i.e. Owens first sued P after being impleaded)
· Note on Kroger and Potential Evasions of Complete Diversity (ignore for midterm)
Removal Jurisdiction
· Removal 
· D’s right to remove case from a state ct to federal ct if case calls w/in federal ct’s ltd Jx
· A case may be removed from state ct to federal ct ONLY WHEN that case could have been filed originally in federal ct
· Other than exclusive cases (i.e. maritime, IP, etc.), P has choice of either state or federal ct
· D or Ds may remove case to federal cts
· Removal based on SMJ is not reviewable on appeal
· USC 1441[(a)-(c) only for Course] - General Removal statute; applies to all civil statutes
· OG Jx - 1331 and/or 1332 and/or 1367
· Where federal ct has Federal Q Jx, Diversity Jx, or Supplemental Jx (supplemental exists only to the extent there is a claim w/ IBJ
· Removal is optional; D does not have to
· All Ds have to join in petition per 1446(b)(2)(A) - Rule of Unanimity
· When action is removed solely under 1441(a), unanimity req’d 
· “Embracing the place where such action is pending”
· Can only remove case to one district
· Removal stays w/in district for administrative reason and avoid allowing D to forum-shop
· Removal happens before PJx is challenged
· Notice of removal must be filed in federal ct by 30 days from receipt of the complaint
· First thing to do is removal; D doesn’t submit to PJx by doing so
· Step 1 - remove to federal ct
· Step 2 - 12(b)(2) MTD lack of PJx
· 14441(b)(1) - consider just Ds not sued under fictitious names
· 1441(b)(2) - only applies to 1332 cases, NOT 1331
· Limit to removal
· Cannot remove when one D is a citizen of the state; diversity Jx is a response to bias of state judges
· Etlin v. Harris - P filed suit for violation of rights after being scared by police @ Occupy LA; 
· Rule of unanimity 1446(b)(2)(A) - if dealing w/ case that is not 1441(c), all Ds (minus fictitious) must consent/join the removal
· Pg 396 - 9th cir.: don’t need every atty of record, only 1 needed to sign & certify that remaining Ds consent to removal (FRCP 11 serves as a check)
· Case did not follow procedure, so there was a defect
· Ds need to remove all the time unless 1441(c) removal
· 1441(c) - wrt 1331
· Removed if we have 1331 claim and a non-IBJ claim
· I.e. P files 1331 claim against D(1) and non-IBJ claim for D(2) (no 1331, 1332, or 1367
· Party who will remove is D1 or must join D(2)’s petition for removal
· Only D1 can remove
· D2 may initiate removal but needs D1 to join
· D2’s motivation for removal: sometimes, Doesn't know there’s an IBJ or supplemental Jx
· Once removed to federal ct, the ct MUST hear claim 1 wrt D1 and second claim is severed and remanded to state ct
· If there is CNOF, cannot generally remove via 1441(c)
· I.e. P files 1331 claim against D(1), has 1367 claim against D(2), and a non-IBJ claim against D(3) 
· If D(3) files, D1 must join
· If it is removed, D(1) claim must be heard, D(2) may be heard, and D(3) must be severed 
· 1441(c)(2) - only specific Ds have to remove; not all Ds have to remove; only 1331 Ds
· USC 1446  Lays out procedure for removal
· 1446(a) - D needs to file notice of removal in federal ct; short & plain statement, asks party invoking Jx to explain a la 8(a)(1)
· 1446(b) - 
· 1446(c) - only applicable to Diversity Jx
· 1332 removal up to 1 year unless P acted in bad faith to prevent D from removing action (i.e. hiding AIC)
· If AIC stated in complaint, that’s the amount considered for diversity Jx evaluated if stated in GF
· Where P doesn’t indicate amount number (i.e. declaratory judgment sought) or state ct doesn’t require AIC:
· Value attributed to action (Ps, Ds, or cts decides POV for AIC determination
· D needs to indicate AIC and prove via preponderance of the evidence
· 1446(d) - promptly after filing notice of removal of a civil action, D shall give written notice to all adverse parties and file a copy of the notice w/ clerk of such state
· After removal is granted, parties and judge coordinate re time for answer
· PJx objection is filed after removal; time to answer starts running
· USC 1447 - Governs procedure after removal (remand); 3 possibilities
· Procedure for removal wasn’t followed (defective) any req’t; defect in removal procedure
· Federal ct doesn’t have SMJ at all; lack of SMJ
· Ct’s discretion (1367 claims); ct has power but chooses not to hear
· Any motion to:
· Remand for defects in procedure must be filed w/in 30 days from notice of filing of removal
· If filing remand for lack of SMJ, can be filed at any time
Joinder (addition) of Claims and Parties  - Rules that allow adding parties & claim to the OG parties & claims; parties can also come in as a group (via R20 or 23)
· 2 Q’s of analysis whenever dealing w/ joinder
· Is there a joinder rule that allows joinder?
· If so, is there Jx (personal and subject matter) over the claim?
· FRCP 13(a)-(i) Claims and Counterclaims (claim in response to another claim) 
· 13(a) - Compulsory Counterclaim (Not permissive, must be filed)
· P&D become opposing parties by virtue of claim 1
· Counterclaim will be in the answer and must be asserted if:
· Counterclaim exists @ time the D must serve the answer
· Must arise from the same transaction or occurrence giving rise to the OG claim (logical relationship test); and
· Where factual claims in 2 actions indicate evidence offered in both claims is likely to be substantially identical, claim should be adjudicated in a single forum (i.e. significant overlap of facts or laws b/w the 2 claims)
· It’s not the immediateness/chronological test, it’s a logical relationship test (CNOF)
· Significant overlap of fact and law
· 2 perspectives
· Strict - rule must allow joinder AND federal ct must have SMJ over the claim in order to hear it (1331, 1332, or 1367)
· Majority of cts believe if claim satisfies 13(a)(1) claim, it also satisfies CNOF over 1367(a); supplemental Jx would be present
· Claim that satisfies some same transaction/occurrence test automatically satisfies 1367 CNOF test; would establish 1367 supplemental Jx presuming there’s an IBJ
· Some cts take rigid view of CNOF and require a significant fact overlap
· Minority: if claim doesn’t meet logical relationship under 13(a)(1)(A), it can still be related to OG claim
· Randall Ct
· Logical relationships test has 3 types of analysis
· Straightforward/makes sense approach
· Policy considerations of fairness
· Policy considerations of statutes meant to be enforce
· Claim must not require adding of a party over which the ct doesn’t have Jx
· Compulsory counterclaim will be waived if it meets all 3 req’s and is not filed
· Can file a motion for leave to file an amended answer
· Can amend only if P wouldn’t be unfairly prejudiced
· Exceptions to 13(a)
· Scenarios described under 13(a) are not compulsory (but, filing of any claim at all in the answer nullifies exception
· When claim 2 was already the subject of another action pending
· If claim 2 was already filed in action 1
· If it’s already filed somewhere else; would be redundant to file again
· In rem/Quasi-in Rem Jx action (Jx is over property attached to the litigation, not the person)
· If the party sued merely files answer w/o claim, any potential compulsory counterclaim will not be treated as such
· I.e. P (contracter) sues D (homeowner) for breach of K
· P attaches house to litigation bc K in dispute is construction K
· D’s only conduct is the house; Jx is on the home
· D raises defense that P didn’t do job right
· If D doesn’t like judge for w/e reason and decides to just file anwer, he doesn’t waive any claim
· Law Offices of Jerris Leonard v. Mideast Sys. Ltd. - D sued P for legal malpractice after previous case had already entered default judgment against D for failing to pay atty fees; 
· FRCP 13(a) also applies in default judgment scenarios
· If counterclaim is defense to a claim, it is a quintessential logical relationship test
· Here, malpractice is the reason/defense
· The counterclaim is the reason for the claim “but for”
· Bc claim 2 not filed w/ #1, the claim is waived
· Burlington Northern RR v. Strong - EE sued for personal injury and was member of union that had CBA providing sickness benefits received would not duplicate recovery of lost wages from disability case; 2 claims raise different legal & factual issues governed by different bodies of law (torts vs K)
· Cts encourage allowing amendments of pleadings unless it’s prejudicial to opponent
· Judge invites P to pay D back to avoid litigation
· Grossi thoughts - 
· Not convinced re “maturity exception”
· Ct did what it did bc it would’ve been unfair
· 1st action judge messed up by not allowing amendment of answer
· Hart v. Clayton-Parker - P filed suit against collections company for unfair debt collection practices; D filed counterclaim to recover loan; P filed MTD for lack of SMJ
· Policy drives logical relationship analysis
· Policy consideration: fear of counterclaim for repayment shouldn’t discourage initial suit for unfair collection practices; deciding the other way would discourage use of federal law (chilling effect)
· Not transactionally related to claim 1, no CNOF and no supplemental Jx
· FRCP 18 (a)-(b)
· Allows liberal joinder of claims
· Party suing D may add as many claims as P has against D even if claims are unrelated or filed “in the alternative” (if not breach of K, claim is negligence, etc.)
· Once a claim is filed, can file as many claims
· Claim: set of operative facts that give rise to one or more rights of action
· Facts that arise from the same series of operative facts
· Joinder of parties is open until the end of the litigation. Reasons for liberal joinder
· Economic efficiency
· Fairness: fair to P tbc even if claims don’t overlap, there may be evidence for 1 claim to support another
· Also fair to D
· Sometimes claim may not be discovered until later in litigation
· Party as designated as such in the claim or answer
· Joined claim: every claim joined under OG claim
· Counterclaim
· Cross-claim
· 3rd party claim
· Consider 13(g) for crossclaims
· Any other claim will be added under specific joinder claim and will often (but not always) have a particular claim
· Joinder: 80% is permissive; party has the option to add another claim, does not have to (2 exceptions)
· Compulsory joinder rules (13(a) compulsory counterclaim and FRCP 19 compulsory joinder of party
· Crossclaims - claims filed by a party against another co-party (P against P or D against D) that arises from the same transaction/occurrence of the OG claim
· Rainbow Mgmt v. Atlantis Submarines HI - Passenger sued both P & D initially for PI after submarine accident; D filed cross-claim for breach of K and indemnity; after that settled, P filed suit seeking dmgs and loss of use of P’s vessel
· Once a party files a substantive claim against a co-party, they become opponents
· Substantive - has a “soul”/individual claim not attached to anything; claim that exists on its own w/ an independent soul (i.e. breach of K, torts, etc. NOT indemnity)
· Claim 2 is a compulsory counterclaim and should’ve been filed after D’s initial crossclaim 
· Crossclaims are permissive; parties not req’d to file
· Once filed and, if substantive, co-parties become opponents and must file compulsory counterclaims
· Transitive property-like analysis wrt compulsory/cross claim element requirements; can be analyzed w/ either the OG claim or the claim 2 (assuming 3+ claims total
· Permissive Joinder of Parties by Plaintiffs
· FRCP 20(a)-(b)
· P may add other Ps or Ds; does not directly apply to D’s; Ds can only use w/ 13(h)
· 2 req’s to join other Ps
· Right to relief that P is enforcing arises out of the same transaction or occurrence
· Claims share Q of law or fact
· R20 ONLY applies to P joining Ps or Ds; D can never use R20 by itself; only via 13(h), but there must be an existing cross or counterclaim
· Joinder wrt §1367(b) (power & discretion) - takes supplemental Jx out of scope of scenarios described in the rule
· 1367(b) codifies Kroger wrt 1332 only; makes it a problem if P’s file claims against parties added under R20 that violates one or both of the 1332 reqt’s 
· 1367(b) is only concerned w/ plaintiff evasion, not needed for defendant claims/counterclaims; only concerned w/ P’s claims and never a problem for D bc it codifies Kroger and it was only concerned w/ possibility that P will try to circumvent 1332 req’ts, 
· It is not discretionary; Power is governed b 1367(a) & (b) for diversity Jx claims and only 1367(a) for Federal Q claims
· (b) takes out specific cases that would otherwise have power
· 3 parts of 1367(b) (DON’T SWITCH ROLES; Ps are always Ps and same for Ds)
· Case must be one where Jx is based solely on diversity; anchor claim must be 1332
· Wrt joinder - look @ whether the claim is one of the joinder rules listed
· P claims against parties added under FRCP 14, 19, 20, or 24
· Proposed Ps under Rule 19 or seeking to intervene as Ps under R24
· The joinder claim(s) would  violate one of the 1332 reqt’s (AIC or complete diversity) as interpreted by Strawbridge (compete diversity), Kroger (potential for evasion), Exxon (contamination concerns), and Mattel (Indispensable party)
· Exxon Mobil v Allapattah Svcs - class action filed against Exxon and the Starkist action 
· Ct discusses contamination and indivisibility; Federal Q Jx to provide forum for vindication
· If 1 of Ps is nondiverse, from D, the entire cases would be contaminated (limited to Ps added via R20 (Star-Kist) or named Ps added via R23 class actions (Exxon)
· There would not ever be an anchor claim bc contamination destroys anchor claim
· No contamination here bc complete diversity is present in both cases
· Contamination exists when, in the specific context of Exxon (joinder of Ps under Rule 23)  or Star-Kist (joinder of Ps under Rule 20), the lack of complete diversity between one named P (Exxon) or one P (Star-Kist) and the D in both cases contaminates, i.e., destroys, complete diversity, thus contaminating, i.e., destroying the same anchor claim that we needed for purposes of supplemental jurisdiction. In other words, if there is not complete diversity as just described, the entire case is contaminated.
· Diversity is to provide neutral forum over controversy of state law
· Re AIC - if one claim is important enough, good enough for the ct; confined to the very specific case of Exxon where one named P meets AIC, others don’t, but all meet complete diversity OR one P (+ others joined via R20) sue D, main P meets AIC and complete diversity exists
· A Note on the Real-Party-in-Interest Req’t (672)
· Joinder of Parties by Defendants
· FRCP 13(h) - Joinder of Third Parties
· 13(h) - governs addition to party to counter or crossclaim
· Allows D to bring new parties to action, but 13(h) claim must be part of a counterclaim or crossclaim being asserted against an existing party
· Unlike R14 indemnity claim, 13(h) may seek any form of relief
· 13(h) and 20 are req’d to add a party by D
· Schoot v. US
· Federal gov’t imposed taxes on Steelograph and filed to recover taxes
· Adopt D POV; if D was P, would R20 have applied?
· Analysis: Could “P” US use R20 to join together 
· This change of perspective analysis is used ONLY for 13(h) + 20 scenarios
· Hartford Steam Boiler INspection v. Quantum Chemical - P filed action seeking declaratory judgment against D wrt heat exchanger failure and dmg (claim 1); D counterclaimed and filed 3rd party complaint against property insurers pursuant to 13(h)+20
· 13(h) analysis - change perspective 
· Quantum → Hartford (claim 2)
· Quantum → Property Insurers (claim 3)
· R20 (2 claims arise from same transaction/occurrence or series of transactions/occurrences AND a common Q of law and fact
· CNOF for 1367 can be anchored b/w claim 3 and either claim 1 or 2
· FRCP 14 - Joinder of Third Parties 
· Can add party to litigation via R14 only if 2 conditions are met. Essentially, adding someone who will be liable towards you for part or all of the claim that has been asserted against you
· If you have a peculiar claim (claim of secondary liability, i.e. indemnity or contribution)
· Must be adding a non-party to the litigation (claim is asserted solely against a new party to the suit)
· R14 (a) allows 4 types of claims
· (a)(1) - Impleader/indemnity claim by D against 3rd party D
· (a)(2)(B) - counterclaims by 3rd party D against 3rd party P and crossclaims by 3rd party D against a co-party 3rd party D
· (a)(2)(D) - claims by 3rd party D against OG P
· (a)(3) - claims by OG P against 3rd party D (so long as 1332 ret’s satisfied?)
· 14 day limit: Party may decide to use this rule; if so, must be done in 14 days after serving original answer or will require court’s leave
· Amending pleadings early on not a big deal; after 14 days, however, must seek leave by filing motion to seek permission of the ct to leave and add D(1) (third party D); includes motion, memo P&A asserting D1 meets 14(a)(1) reqt’s
· Wallkill 5 Associates v. Tectonic Engineering - P sued for breach of K after D provided incorrect geotechnical report wrt suitability of land to build a warehouse; D filed MTD and, in alternative, filed motion seeking leave to add Poppe (contractor) as a 3rd party D under 14a
· R14 only allows D to bring in an additional party on a claim for secondary liability; secondary liability can be found from substantive (torts) law, a K, or a substantive right
· R14 has procedural and substantive reqt’s 
· Must first look to see if there’s a right of secondary liability present via the substantive law or K
· Must be a right to indemnity or contribution first
· Defense of “it wasn’t me it was someone else” is not a secondary liability case, it DENIES liability
· Judge still has discretion to deny joinder even if R14 met
· Ct must balance due process. Factors include: prejudice to the OG P, complication of issues @ trial, likelihood of trial delay, and timeliness of the motion to implead
· Guaranteed Systems v. Am. Nat’l Can - P files suit against  D for failing to pay for construction work; D counterclaims alleging P was negligent in performance; P answered counterclaim and files 3rd party indemnity action against subcontractor
· Ct decision - refuses to allow joinder; asks only one Q of two steps of analysis (First, is claim/joinder allowed under rules of joinder and second, if so, does the ct have SMJ?)
· Grossi - indemnity claim exists only bc claim 2 (negligence exists); w/o claim 2, there would be no indemnity claim
· Tis a claim in defense, so not a circumvention
· Difference b/w R14 vs 13(h) and 13(g)
· 13(h) adds party to an existing claim
· 14 has no existing claim, it comes up w/ a claim and adding a party
· 13(g) is a cross-claim; may be like a R14 claim for indemnity/contribution
· May trigger counterclaim if met
· Is for claims against an existing party
· Intervention by Absentees
· Intervention - when someone who’s not a party to the litigation tries to become a party
· If motion to intervene is granted, the mover becomes part of the litigation. So, judgment would be binding on the intervenor
· Can intervene as either P or Dif intervenor is not joined to litigation, judgment is not binding
· Intervention can be allowed after judgment is rendered
· FRCP 24 (a)-(c)
· 24(a) - intervention as a right (“must”)
· 24(a)(1) - intervention as provided by a statute
· Ct may condition 24(a) intervention as a right
· 4 reqt’s
· Must be timely
· The speed with which the would-be intervenor acted when it became aware that its interests would no longer be protected by the original parties
· Ct typically only looks @ timeliness if the party complains/objects 
· How much time passed for intervenor to intervene since he became aware his interests were no longer adequately protected by the OG parties; this is tested against the prejudices on the parties (contextual analysis but starting point is speed at which intervenor acted)
· Prejudices to opposing party (matter of cost or defense); depends where on the litigation line intervention is filed
· Speed balanced w/ context of all of the litigation
· Would be intervenor must have an interest relating to the property or transaction that’s the subject matter of the action
· Interest must be direct, substantial and legally protectable rather than remote or contingent (some cts take loose approach and there are different approaches to interest)
· an impairment of that interest w/o intervention; and
· Met where intervenors demonstrate that, absent intervention, disposition of the action may, as a practical matter, impede or impair their interests
· Low threshold
· Judgment may have stare decisis effect 
· movant’s interest is not adequately represented by other parties to the litigation
· Burden is on moving party
· Adequate representation - presumed when the would-be intervenor shares the same ultimate objective as a party to the lawsuit
· No adequate representation found if there’s a conflict of interest b/w would-be intervenor and the existing parties
· If they don’t have the same ultimate goal in the litigation
· If they share the same litigation goal (strong presumption of absence of conflict of interest), intervenor must show collusion, nonfeasance, adversity of interest, or incompetence (i.e. “i missed a deadline or failed to raise a doctrine”)  on the part of the named party
· Speculation on settlement is too remote and insufficient for showing inadequate representation (unless there’s concrete evidence); if they settle in the future, then it could be inadequate representation if settlement is detrimental to intervenor
· 2 prongs
· Timely motion (timeliness)
· Interest (situated, adequately represented, etc.)
· 24(b) - permissive intervention (“may”)
· 23(b)(1)(A) - intervention as provided by a statute
· Reqt’s
· Timeliness
· Claim or defense that share a common Q of law or fact w/ main action
· Ct has discretion to deny permissive intervention
· Ct considers due process (fairness, efficiency, prejudice, delay)
· Great Atlantic & Pacific Tea v Town of East Hampton - P filed suit against D seeking declaratory judgment that Superstore Law was unconstitutional; The Group filed motion (proposed pleading you’re planning to file if intervention is granted)
· Mattel v. Bryant - Mattel sued former EE for breach of K and various torts; MGA (Mattel competitor) motioned to intervene; federal ct had SMJ bc MGA was not indispensable
· Bc the party seeking to intervene isn’t indispensable, the P who didn’t join it in the first place was not trying to circumvent the 1332 reqts, so 1367(b) does not pose any problem
· Indispensable party is a party needed to resolve the main claim; if indispensable and not initially joined, then intervention would be trying to circumvent
· Even if MGA destroys diversity, it’s not a problem
· 1367 analysis
· What matters is whether the joinder circumvents diversity  req’ts a la Kroger
· Anchor claim is 1332, so need to check 1367(a) and (b)
· Problematic scenario, does it violate 1332? (not just text, but in context of Strawbridge, Kroger, Exxon, Mattel)
· This isn’t a violation like Kroger, bc Mattel didn’t have a claim against MGA
· If a party seeking to intervene on either side, there’ll still be supplemental Jx if party seeking to intervene is not indispensable (not needed to resolve OG claim); Mattel wasn’t trying to circumvent
· Compulsory Joinder of Parties
· FRCP 19 analysis is triggered by MTD 12(b)(7) (D files that absent party is req’d and cannot be added to the litigation bc joinder is not feasible); if dismissed via 12(b)(7), then done so w/o prejudice
· Whether absent party is req’d (party that falls w/in 1 of 3 groups of 19(a)
· Steps of analysis
· 1) Is the absent party that D argues must be joined a req’d party?
· 2) If so, is joinder feasible? (SMJ and PJx)
· Ct must have PJx, SMJ, and venue must be proper
· Venue is an objection absent party will have to raise
· If so, ct will order P to join the req’d party that should have joined
· 3) If joinder is req’d but not feasible, ct will look @ 19(b) and decide whether in equity and good conscience, it may proceed w/o the party or if case should be dismissed
· Balancing conflicting interest
· Presumption is that action should proceed rather than dismiss
· FRCP 19(a)(1)
· Party who is subject to PJx and whose joinder won’t deprive ct of SMJ must be joined if:
· Ct cannot accord complete relief among existing parties in its absence (absent party needed to resolve P’s claim)
· Cannot give P what he wants w/o absent party you need the absent party to give the existing parties what they claim
· Ct cannot resolve the claim b/w existing party
· Absent person claims an interest relating to subject of action and is so situated that disposing of action in person’s absence may:
· As a practical matter impair or impede person’s ability to protect the interest; or
· Leave existing party subject to substantial risk of incurring double or inconsistent obligations bc of the interest
· Temple v. Synthes - P sued manufacturer for defective design or spine implant plate and screw in USDC and state suit against Dr and hospital for negligence
· Joint tortfeasors are NOT required (indispensable) parties under 19(b)
· A Note on the “Complete Relief Clause of FRCP 19(a)(1)(A) (723)
· Maldonado-Vinas v. Nat’l West Life Ins (USDC) - P filed suit seeking to nullify and void annuities given to widower’s deceased spouse’s brother. 12(b)(7) denied @ trial ct ruling brother was not a req’d party
· Maldonado-Vinas v. Nat’l West Life Ins (CoA) - CoA reversed decision; Francisco has interest relating to action (keeping the money) such that it would leave bank w/ inconsistent/double obligations
· Risk of double/inconsistent obligations
· Source of the obligation doesn’t matter
· Trial ct says insurance can pay twice and they’re not consistent; However, R19 is not just concerned w/ inconsistent obligations, but also double
· The system is designed to avoid where someone pays twice for a debt even if the source of liability is different
· FRCP 19(b)
· 19(b) Q - If absent party is req’d but joinder is not feasible, in equity and good conscience can case proceed or should it be dismissed?
· Presumption is that the action should proceed rather than dismiss
· Balance 19(b) factors; balances conflicting interests, none are dispositive of the analysis
· Ct must take a realistic, pragmatic approach of the analysis
· Factors: 
· If i proceed w/o req’d party, what would the prejudice be for the absent party or the existing parties?
· Is there anything the ct can do to avoid the prejudice to parties by shaping the judgment?
· Adequacy of the judicial system’s interest in a full and complete adjudication in a forum
· P analysis - what would happen to P if action is dismissed?
· Will P have a forum where he/she is able to litigate the action? (i.e. another state w/ PJx? Can P go to state ct?); is there another forum where P can proceed?
· Indispensable - absent party is indispensable ONLY IF the ct dismisses the action for non-joinder
· Provident Tradesmens Bank v. Patterson
· Ct raises joinder via 12(b)(7) inherently raises SMJ bc SMJ problem lurks in the background
· 19(a) vs 19(b)
· 19(b) is higher and more demanding analysis wrt to potential dismissal
· Per Grossi, Dutcher was never a req’d party
· Bc Dutcher was not a party, he’s not bound to the judgment
· Dutcher would would never be prejudiced bc either the full fund available to him would pay out or it would  be subtracted from any dmgs in the subsequent case
· Ct shaping relief options (pgs 735 & 737); ct can:
· Modify judgment
· Phrase the decree in a way that would avoid the problem (i.e. withhold payment to Ps pending suits against Dutcher
· Ct could accept limitation of all claims to the amt of the insurance policy
· Ct can invite absent party to insert itself and accepting ct’s Jx
· Cts balance various interests
· P’s interest
· Interest in having a forum & whether satisfactory alternative forum exists 
· In affirming the judgment he got
· On appeal, if P has won, strong add’l interest in preserving judgment
· D’s interest
· Interest in avoiding multiple litigation, inconsistent relief, or sole responsibility for a liability he shares w/ another
· After trial if not raised, it’s foreclosed
· Absent party’s interest
· Judgment will not be binding on Dutcher if he is not joined
· Judicial system’s interest (including shaping relief)
· On appeal, full litigation already done; heavy interest in not expending/wasting additional resources for decisions already decided
Erie Doctrine (guides the resolution of conflict b/w state and federal law)
· Defined:
· A federal ct exercising diversity Jx must apply federal procedural law and the substantive law that a state ct in the state where the federal district ct sits would apply
· Diversity Jx is meant to provide an alternative forum to avoid bias, not to provide a different body of law
· In federal diversity case, the federal ct applies federal procedural law (FRCP, federal statutes, federal procedural judge-made law) and wrt substantive law, the law that the cts of the state where the federal district ct sits would apply.
· I.e. USDC CDCA hearing 1332 mst apply federal procedural law and substantive law that a state ct of CA would apply
· Klaxon - federal district ct must apply the choice of law principles followed by the cts of the forum state
· Procedural vs Substantive Law
· Procedural - law that governs the means, manners, and methods of litigation
· Substantive - law that governs the rights and obligations of the parties
· The Erie Doctrine: The Law to be Applied in Diversity and Supplemental Jx Cases
· Brief History of Pre-Erie Landscape
· Swift - “the laws of the several states” - only include local law, statutes, local rules, custom but not judge made law
· Led to forum shopping and lack of uniformity
· Constitution did not give Congress power to create general federal CL (wrt torts, K, criminal law)
· Only that federal cts create laws governing procedural law in federal ct system
· Demise of “Federal General Common Law”
· Erie RR v. Tompkins - Tompkins hit by freight train; Federal cts sitting in diversity must follow substantive legal standards imposed by state law, including state’s CL
· Federal judges cannot create federal general CL, it would be unconstitutional 
· Erie Doctrine to achieve 2 goals (federal ct shouldn’t offer a substantive advantage)
· Avoidance of forum shopping
· Uniformity in the administration of the laws
· A Survey of the 3 Track Approach to the Erie Doctrine (used to resolve conflicts b/w state and federal law)
· Is there a conflict?
· Is the federal law valid?
· Steps of analysis
· What is the issue? (“how to” question)
· How do we do things in the context of litigation (Q for the litigants)
· Narrow Q usually
· Does federal law provide an answer?
· Does state law also provide an answer?
· Do NOT worry about whether the state rule is procedural or substantive. The federal ct’s job is to defend federal rules, not to think about the nature of the state law
· Is there a conflict?
· Don’t seek conflict where not present; seeking state and federal to be sovereign w/in their own realms
· Don’t go beyond letter of the rule to find conflict
· If conflict is present, Federal law applies if it is valid bc federal law is supreme law of the land and will trump any state law to the contrary (bc of the supremacy clause); federal law will trump state law to  the contrary ONLY IF it is valid
· Analysis will depend on the type of federal statute we are dealing with (federal statute, FRCP, orr federal judge made law)
· Track 1 - Validity of Federal Procedural Statutes
· Federal statute is valid and applies if it is rationally classifiable as a procedural statute
· Rationally classifiable - at least one member of congress could reasonably conclude that the statute governs procedure (“means, manner, and method of litigation”)
· Low threshold, so long as one member could reasonably conclude is OK
· Stewart v. Ricoh - breach of K dispute re copier products and a forum selection clause
· Q - how do we transfer this case?
· Federal law provides an answer (1404/1406)
· AL law does not provide an answer; state law talks abt forum selection clauses, not about transfer
· No conflict 
· Analysis on validity N/A, but either way a statute that governs venue is procedure bc it’s a means of governing the geography of the litigation
· Track 2 - Validity of Formal Federal Procedural Rules
· Steps 1-4 are the same as above (What’s the issue? Does federal law provide an answer? Does state law also? Is there a conflict?
· Step 5 (validity analysis)
· Is the FRCP rationally classifiable as procedural? (Rational from POV of at least one congressperson?)
· Does the FRCP abridge, enlarge, or modify any substantive right? 
· Does the FRCP alter the elements of P’s claim, SoL (applicable to P’s claim), or remedy?
· Alterations that matter are only the limited alterations of 5(b) analysis (alterations of elements of P’s claim, SoL, or remedy). FRCP may have incidental effect, but so long as it doesn’t alter elements of P’s claim, SoL, or remedy, tis OK
· Read FRCP narrowly to avoid conflict
· Once you conclude a FRCP is rationally classifiable as procedural, there is a strong presumption of validity
· Background 
· Rules Enabling Act - Congress has power to draft FRCP but delegated to the Supreme Ct who sub-delegated it to Advisory Committee
· ltd Ltd SC’s power to extent they stay w/in limits of REA
· USC § 2072.(a) - SC shall have power to prescribe general rules of practice & procedure for USDCs and CoA
· Rule SC drafts must truly be rationally classifiable as procedural
· USC § 2072(b) - rules shall not abridge, enlarge, or modify any substantive right
· To be valid, FRCP must govern procedure (means, manner, & methods of litigation) AND cannot abridge, enlarge, or modify any state substantive right
· Hanna v. Plumer (Pt 1) - P filed negligence suit in USDC MA after decedent died in car accident; Service of process made pursuant to FRCP 4 rather than through MA state law
· Issue - How to serve process
· Fed law (FRCP) does provide an answer
· State (MA law) also provides an answer
· Conflict exists - FRCP provides 2 options to serve, MA law provides only 1
· Valid - yes
· 4(e) is rational classifiable as procedural as it is used to notify D of pendency of lawsuit
· Notification/service of process only applies w/in the context of litigation, it’s not a substantive right
· Pg 511 - “prescribing the manner in which a D is to be notified that a suit has been instituted against him relates to the practice and procedure of district cts
· If FRCP 4(e) is rationally classifiable as procedural AND does not abridge, enlarge, or modify any substantive state rights
· FRCP 4(e) does not alter the elements of P’s claim (i.e. provide different # of elements in negligence claim)
· 4(e) does not alter the SoL nor the remedy
· Shady Grove v. Allstate - P sued to recover unpaid interest after being assigned rights to insurance benefits from patient that was provided medical care. NY law precluded suit to recover “penalty” from proceeding as a class action 
· Issue - Can this action proceed as a class?
· Fed Law (R23 (a) + (b)) provides affirmative answer 
· NY State law provides answer - NO
· Conflict - Yes
· Federal law is valid
· FRCP 23 is a joinder rule, therefore rationally classifiable as procedural
· FRCP 23 does not alter elements of P’s claim, SoL applicable to claim, or remedy
· Yes, rights of litigants have been affected, but not Erie related effects
· Scalia Opinion - look @ text of rule and if it looks procedural, the face of the rule will determine that it will not abridge, modify, or enlarge any substantive right
· What matters is a facial challenge
· Can’t resolve conflict based on legislative intent to displace FRCP; if so, might as well throw out all of it
· Scalia and Stephens want to protect applicability & uniformity of FRCP
· Bottom line, look @ FRCP text. Does it address elements of P’s claim, SoL, or remedy? (Stephens - do that then see how it actually operates)
· Stephens - agrees if FRCP is rationally classifiable as procedural then there is a strong presumption that it doesn’t modify substantive rights. But, he still wants to check to not collapse the two prongs into one (such as statute track analysis)
· Ginsburg - doesn’t see conflict; Need to go beyond the text of the rule and go into purpose of legislature (NY law cap on dmgs)
· Track 3 - Validity of Judge-Made Procedural Law
· Steps 1-4 are the same as above (What’s the issue? Does federal law provide an answer? Does state law also? Is there a conflict?
· Step 5 (validity analysis)
· Is the federal judge made law rationally classifiable as procedural?
· Is the federal judge made law outcome-determinative @ the forum shopping stage?; OR
· Did the federal judge-made law provide a substantive advantage that the state ct would’t provide to P @ the forum shopping stage? (i.e. does it alter the elements of P’s claim, the type, the content of the SoL, or the type of remedy at the forum shopping stage?); Would the law change the $ available at the outset?
· Does one standard over another give a substantive advantage when filing the case
· Is the federal judge made law outcome-affective @ the forum shopping stage (541)
· Fortunes of litigants now matter
· Analysis of state law and legislatures intent
· What advantages may each offer? What is the forum shopping that may happen?
· Guaranty Trust v. York - P sued for breach of fiduciary trust and wanted to apply federal ct doctrine of laches that would’ve expanded SoL; Federal ct can’t afford recovery if right to recover is made unavailable nor can it substantially affect the enforcement of the right; can’t circumvent state law by using a federal ct and must invalidate laches if federal law would lead to forum shopping or inequitable administration of law
· Q1 - was the case timely filed? Is the claim still existent?
· Fed. law says possibly
· State law says no
· Conflict Exists
· There is an absolute advantage @ forum shopping stage; the federal cts are still open to P while state doors closed
· Hanna v. Plumer (Pt 2) - focus is on the federal law
· So long as R doesn’t abridge, modify, enlarge substantive right
· Assuming FRCP 4(e) service of process was judge made doctrine, what would’ve happened? 
· The same, it’d be valid bc it’s not outcome determinative
· Adhering to the state rule would have resulted only in altering the way in which process was served; NOT an alteration of P’s claim, remedy, or SoL
· 2 methods of service of process is advantageous, but not significant or Erie-relevant
· Gasperini v. Center for Humanities  - P sued for lost pictures lent to D. Jury awarded $450K but CoA vacated and applied NY standard of award review
· Trial ct standard - shocks the conscience; NY law - materially deviates
· Q1 - what standard should federal ct trial apply when reviewing jury standard?
· Q2 Federal law provides answer (“shocks the conscience”)
· Q3 NY cts look to awards approved in similar cases to tighten range of tolerable award
· Q4 Conflict - potentially
· Q5 is the “shocks the conscience” standard:
· Rationally classifiable as procedural?
· Y, not torts or K law and is only applicable w/in the context of the litigation
· Outcome-determinative @ forum-shopping stage (from P’s perspective)?
· Possibly, seems 50/50 that either standard is favorable
· P wants judge to be deferential to the jury
· You don’t absolutely know one forum will be beneficial to the other, so should attempt to protect federal law
· Need to be careful about when to trigger Erie analysis or may risk of displacing of federal law
· Ginsburg - NY standard will apply @ trial ct level and CoA will apply federal standard (abuse of discretion)
Summary Judgment
· Motion for Summary Judgment - motion that assesses the evidentiary sufficiency in support of a claim or affirmative defense
· Moving party argues no genuine issue of material fact (There are no factual issues for a jury to decide) 
· Motion intended to avoid trial
· Motion will be granted when there is no genuine dispute as to any material fact and the moving party is entitled to judgment as a matter of law
· Parties or ct (“sua sponte”) may raise SJ
· Unlike 12(b)(6), which only tests the legal sufficiency
· Intended to be mandatory; at trial evidence becomes oral
· Ct must state reasons why SJ is granted or denied
· Analysis
· Who’s moving (P or D)? W/ a claim of affirmative defense?
· What are the elements of the claim and the standard of proof applicable to the claim or defense?
· Is the initial burden of production met? (DON’T WEIGH EVIDENCE)
· Once burden shifted, does nonmoving party meet its burden of production?
· After, judge asks “could a reasonable jury find for the nonmoving party”?
· Procedure
· R56 MSJ filed
· Moving party argues there is no genuine issue of material facts
· Burden of production: burden each party bears on the motion or opposition
· Moving party has the initial burden of production and depends on whether moving party has a claim or affirmative defense; if D (as moving party) has neither, then D may (burden of production)
· Show that P hasn’t come up w/ evidence sufficient to support even a single element of its claim under the applicable standard of proof; OR
· Showing requires effort, means analyzing the evidentiary record to show the ct it’s insufficient evidence
· Essentially, showing that the evidence is not reducible to admissible evidence. This may require moving party depose non-moving party’s witnesses or establishing inadequacy of documentary evidence 
· D may offer evidence that negates one element of P’s claim
· IF a moving party has a claim or affirmative defense, it has to offer evidence. Only when the moving party meets burden of production does the burden shift to the party opposing the motion
· Once the burden of production is met by the moving party, it shifts to nonmoving party and that party then has a burden. 
· Nonmoving party can eliminate the defect in the evidence that made it previously inadmissible or:
· Rehabilitate the evidence attack in the moving party’. Irreducible back to reducible (can be introduced @ trial)
· Produce additional evidence showing existence of a genuine issue for trial per [56(e)] (56(c) + explain of ct)
· Submit affidavit (sworn declaration under penalty of perjury) on why further discovery is necessary
· Party needs more time and why?
· Party opposing motion cannot simply rely on allegations or denials of the pleading (no conclusory statements)
· Once both parties have met burden, parties go to judge and judge will rule on the motion taking inferences in favor of the nonmoving party and cannot weigh the evidence
· Opposing party files opposition
· Opposing party responds that there is and case should go to trial
· Moving party files response
· Moving party responds (“No, I insist there’s no genuine issue”) and there’s really nothing for a jury to decide
· Burden of persuasion - Burden that a party w/ a claim or defense has to persuade trier of fact that it should win
· Burden of Production affected by Burden of Persuasion
· Judge’s role
· Legal analysis of evidence; filters the evidence against rules of evidence
· Cannot inject personal beliefs
· Cannot disbelieve witnesses
· If testimony is corrupted, can’t be considered (i.e. drunk witness) and must be discarded per rules of evidence
· Note 5 899 - Judicial exception
· If novel legal issues posed, ct may deny SJ (extraordinary exception
· The Basic Req’ts for SJ
· FRCP 56
· 56(a) - party moving must be specific on what that party wants SJ on
· There is no genuine dispute for as to any material fact
· There is no genuine dispute for the jury; no need for a trial
· Genuine issue - evidence is such that a reasonable jury could return a verdict for the nonmoving
· Material fact - fact that is relevant to the outcome of a claim or defense
· Dispute is genuine if a reasonable jury could, using the evidence in the record, find for the nonmoving party. If so, MSJ is denied
· Reasonable jury - in point of law, judge of law will need to ask:
· Could a reasonable jury under the rules of evidence find for the party opposing the motion?
· Standard of proof - amount of evidence party w/ claim of affirmative defense must offer to prevail on that claim or affirmative defense
· Judge does not weigh credibility of witnesses
· Standards of proof
· Preponderance of the evidence; more likely than not (51%>)
· Clear and convincing evidence (higher than above)
· Beyond a reasonable doubt (“certainty”)
· Party could specify what specific issue (i.e. consideration on a breach of K claim)
· Partial SJ - SJ as to a discrete claim or issue
· 56(b) - time to file: at latest, 30 days after close of SJ
· P can serve D w/ complaint AND MSJ @ the same time
· 56(c) - MSJ (typically after discovery) can only be supported/opposed w/ documentary evidence
· Evidence doesn’t need to meet evidentiary burden so long as it can be reducible to admissible evidence
· Foundational Cases
· Historically, the standard of of proof to deny MSJ and allow continance to trial was low
· If MSJ filed, nonmoving party can provide scintilla of evidence
· Anderson v. Liberty Lobby
· Liberty Lobby sued for libel for neo-nazi portrayal in articles published;Anderson filed MSJ bc LL failed to prove actual malice; on a motion for SJ, the standard of proof that applies is the same that would be applied @ trial; LL would have to show evidence that meets the clear & convincing standard (per NYT v. Sullivan)
· Burden is typically on P (or D if raising affirmative defense)
· Standard of granting MSJ - see above
· Celotex v. Catrett - P sued for husband’s death as a result of exposure to products containing asbestos manufactured by Ds; CoA only gave D one route of burden of production
· If D has affirmative defense or claim, he would have BoP
· SJ Sua Sponte
· Goldstein v. Fidelity - P’s building partially destroyed in 1st fire. Problems w/ insurance policy, eventually partially paid out. 2nd fire destroyed completely and insurance refused to cover per K; P filed for SJ and ct raised SJ sua sponte for D
· Once you move for SJ, you’re on notice that ct is thinking about it
· Party moving for MSJ must show entitlement as a matter of law
· Wrt atty fees: no, ct has sua sponte power, but we don’t want cts to use power lightly and MUST give notice to parties and opportunity to be heard
Motion for Judgment As a Matter of Law & Motion for a New Trial
· Judge must draw inferences in favor of opposing party for 12(b)(6), 50, or 56
· Motion for Judgment as a Matter of Law (“JMoL”) (FRCP 50)
· FRCP 50 - after a party’s been fully heard on an issue, the other party may move for JMoL is no reasonable jury can find for the opposing party
· JMoL can be filed either (1) after P has presented all evidence to the jury or (2) after D has presented all evidence to the jury
· Renewed JMoL can only be filed if 1 or 2 is filed
· Tests oral evidence; judge may not weigh evidence
· Ct may agree or disagree w/ moving party
· Can be filed before jury sent to the jury room after a party has been fully heard on an issue
· Can renew after jury has rendered verdict; forced time limit and MUST be filed no later than 28 days after judgment rendered
· Honaker v. Smith - P sued D for allegedly setting fire & failing to extinguish and IIED; ct affirmed JMoL for ct 1 and reversed for 2 (IIED)
· Evidence must provide for every element
· Jury should test “no rational jury could’ve found”
· Trial ct thought medical treatment was not necessary
· Weisgram v. Marley Co - If an order ruling JMoLdenies a motion and that order is appealed, CoA may instruct district ct to enter a JMoL; CoA when reversing/remanding can order district ct to enter JMoL to verdict loser
· Motion for a New Trial (FRCP 59)
· FRCP 59 - ct may grant a new trial on some/all issues to any party after jury trial for any previous grounds
· Grounds - errors in the jurisprudence that can support a new trial
· Errors in the jury-selection process
· Erroneous evidentiary rulings
· Erroneous jury instructions
· Verdict as being against the weight of the evidence (i.e. ground to support renewed motion for JMoL
· Excessiveness or inadequacy of the verdict
· Misconduct by judge, jury, attys, parties, or witnesses
· Newly discovered evidence
· Motion for new trial doesn’t require R50 or MSJ to have been filed
· Ct can raise it on its own
· When ruling on renewed JMoL, need to conditionally rule on motion for new trial
· Can be filed before a verdict is rendered bc something may have happened during trial that demands immediate attn of the ct
· Must be filed no later than 28 days after entry of judgment
· Tesser v. Board of Education - VP on track to become principal sued for discrimnation based on religion
· Burden for renewed motion for JMoL
· Only when such a complete absence of evidence supporting the verdict that jury’s findings could’ve only been the result of sheer surmise and conjecture or (2) there’s such overwhelming evidence in favor of movant that reasonably + fair minded persons could not arrive at a verdict against it
· So long as a reasonably jury can find for D, the motion is denied
· Burden for a new trial
· Seriously erroneous result or that the verdict is a miscarriage of justice (error resulted in miscarriage of justice); infection so pervasive
· Doesn’t show magnitude of errors. Extent of the errors need to be argued
Res Judicata - the thing has been decided
· Serves judicial economy and finality. Burden of proof is on party raising 
· MSJ is a death knell and often filed for res judicata
· Res Judicata w/ SJ makes judges more comfortable w/ dismissing a claim based on res judicata
· 2 doctrines (claim preclusion and issue preclusion)
· What is the system you’re operating? Law of preclusion may be different
· Claim - set of operative facts that give rise to one or more rights of action
· Issue: a question of fact, law, or both
· For issue preclusion, issue is not a Q of law
· Affirmative defense - defense that party defending a claim may raise that defeats an otherwise legitimate claim; brings facts outside of claim
· Party bringing affirmative defense has burden of showing it exists
· Analysis
· What law of preclusion should ct 2 apply to give preclusive effects to judgment 1?
· Law of preclusion that first case would apply is the law that applies; the 2nd case doesn’t matter
· Is 1st ct state or federal?
· Federal Ct (depends on Federal Q or Diversity case)
· Federal Q - federal law of preclusion (federal definition)
· Diversity - law of the state where the district ct sits (state where the laws of the state applies)
· State - state law. May be the same as federal definition or primary rights (cause of action)
· Cause of action for every primary right derived for every injury suffered
· Was the claim in litigation 1 same as 2?
· Was the first case final, valid, and on the merits?
· Was P (in litigation 2) a party to litigation 1?
· Claim Preclusion or Res Judicata (3 Elements)
· The Same Claim  (claim in litigation 1 must be same as 2)
· Claim in the second proceeding must be the same claim or cause of action as that resolved in the first proceeding
· Don’t go to Res Judicata unless there are 2 litigations
· Porn v. Nat’l Grange Mutual Ins. - P filed first lawsuit for breach of insurance K against D after car accident; later brought second claim seeking add’l dmgs, breach of GF, IIED, NIED, claims. P was precluded from bringing bad faith claims bc of res judicata. P knew of facts necessary for bringing BF claim @ time he brought the K suit
· Notes: res judicata is easier to support bc of litigation one, higher burden of MSJ gives judges more comfort
· Final - judgment final when it fully resolves the litigation
· Theory of liability does NOT give rise to multiple claims (i.e. liability under negligence or breach of K)
· Equitable exception: once elements of doctrine applies, doctrine applies; no exceptions to preserve finality
· Leaves the door open for “unusual hardships”
· LA NAACP v. LAUSD - first litigation previously filed class action on behalf of PoC for de jure & de facto segregation
· A Note on Continuing Conduct (1149)
· A Note on Intersystem Preclusion (1152)
· State-to-State
· State-to-Federal
· Federal-to-State
· Final, Valid, and on the Merits (judgment in lit 1 must be final, valid, and on the merits)
· Judgment in first proceeding must have been final, valid and on the merits
· Finality (1155)
· Judgment is final if rendered by the trial ct and there’s nothing left to do aside from enforcing judgment (federal ct/law)
· In federal ct, judgment is final even if an appeal is pending
· IN CA - judgment is not final if an appeal for that judgment is pending; pendency of appeal makes judgment not final
· Federated Dept Stores v. Moitie - US brought antitrust action against dept store and 7 federal civil actions followed. Moitie and Brown decided to refile in state ct rather than appeal. Eventually the 5 appealed cases were reversed and remanded and CoA decided to reverse the other two as well. SC stopped that shit
· Rule - once you find elements of doctrine of Res Judicata, there is no room for ad hoc exceptions
· Ct should find a way to have the elements shown
· Elements of the doctrine should be treated together w/ the goals of efficiency, fairness, and repose
· I.e. “would be unfair, inefficient, and against repose to preclude OR not preclude...”
· Elements should be read against each other against the policy navigating the doctrine
· Some cts sneak an exception in but never have any cases afterwards be able to satisfy it
· Ct recognizes NO equitable exception to Res judicata. This is the death knell to ad hoc exceptions to res judicata. It’s not needed bc flexibility can be found through the res judicata elements
· Validity (1162)
· Valid if preconditional components are met; there is no reason for invalidity (i.e. if D had proper notice, if PJx reqts were met, and if ct had SMJ over case; P in second case was barred from litigation de jure segregation bc of res judicata for events occurring on or before 5/2/69 (end of trial of 1st litigation)
· De jure - segregation with intent
· De facto - no intent, but action still results in segregation
· Ps in #1 “virtually represented” Ps in 2
· Virtual rep’n may still be found in state cts, but NOT in federal cts
· On the Merits (1163)
· Judgment that addresses the merits of the claim, and is not a dismissal on procedural grounds AND OR judgment is rendered w/ prejudice
· Same Parties and Persons Who Should Be Treated As Such (parties in litigation 1 same as 2)
· FIrst and second proceedings must involve the same parties or those who, for specified reasons, should be treated as the same parties
· Only parties to a litigation may be bound and benefit from that judgment
· Taylor v. Sturgell - first action filed FOIA action seeking docs relating from aviation. SJ eventually found for D. P (friend w/ no legal relationship) filed suit. District ct barred by claim preclusion and Supreme ct reversed, dismissing “virtual representation” as an exception in federal cts
· Cases when someone who wasn’t a party on the record to the litigation one can still be bound by a judgment rendered by that litigation (list animated by due process concerns)
· Waiver of objection to not be bound; agree to be a party
· Pre-existing substantive legal relationship (i.e. Successor-of-interest, a purchaser of land); “I will get what you get”
· Not a party on the record but more so alter egos
· Adequate representation (i.e. class actions, suits brought by trustees, guardians, other fiduciaries, etc.) (formal)
· Interests of the nonparty and her representative are aligned
· Either the parties understand that first sought brought in a representative capacity or special procedures to protect the nonparties’ interests
· Sometimes may require notice of the OG suit to persons alleged to have been represented
· [“facts show”] directing the litigation; nonparty tells party what to do
· Litigation funders (assume control of the litigation)
· Relitigating via proxy (agency relationship on the paper)
· Statute (i.e. bankruptcy); the law makes you a party
· When facts are the same and parties are different, they’re NOT the same claims
· There is one claim for each party
· You don’t have the same right against the parties
· Issue Preclusion or Collateral Estoppel
· Analysis
· What law applies? State or federal?
· Is it the same Issue?
· Did party whom issue preclusion is being raised against have a full & fair opportunity to litigate issue?
· Was it actually litigated (formally raised, actually confronted, decided and resolved by the ct)?
· Decided and necessary?
· Final and valid?
· On the merits not needed in federal ct (but possibly in state ct)
· Same Issue
· Issue litigated in action 1 must be same as action 2
· Q of fact, law , or both
· Must have significant overlap of fact or law
· Only need party against who you’re raising the issue preclusion to be a party to OG litigation (Parklane)
· Lumpkin v. Jordan - P filed sued after removed from serving on SF human right commission after making homophobic remarks; SJ granted as federal claim that P wasn’t removed solely for religious reasons; P refiled state law claim in CA ct and CA CoA was collaterally estopped from raising issue
· State cts 
· require issue must be on the merits (though they don’t strictly enforce)
· CA law - issues must be identical (but CA is lenient
· CA - default judgments give issue preclusive effects
· If case removed from state to federal ct, means federal law applies
· Claim preclusion is not raised bc it’s precluded by 1367(c) (discretion) (dismissing claims w/o prejudice). Nobody can raise claim preclusion re cases dismissed via 1367(c)
· Doctrine of collateral estoppel depends on what issues are adjudicated, not the nature of the proceeding or relief requested
· Actually Litigated (1197)
· Issue must be actually litigated (properly raised, formally contested, and formally submitted to the ct for resolution
· Generally, issues are not litigated when a judgment is: entered by default, confession, or due to a failure to prosecute
· Decided and Necessary (1198)
· Ct must have decided and judgment must be final & valid (though issue not req’d to be on the merits
· Fed: does not need to be on-the-merits to be decided and necessary; can be procedural/default
· entry of a final judgment is not necessary, only that it is clear the court’s decision on the issue was adequately deliberated and firm
· Issue can be expressly or implicitly decided
· Necessary - essential
· If multiple issues played with judgment 
· Cunningham v. Outten - P hit by driver; driver charged w/ inattentive driving in first action; P tried to establish collateral estoppel wrt negligence and liability in his civil suit
· Collateral estoppel can apply wrt showing D was negligent, but N/A wrt liability bc liability issue was not before the first ct
· Issue’s elements exist separate but work together, don’t view them in isolation
· First administrative tribunal provided same rights 2nd ct would, issue preclusion may still be available
· Final and valid
· Same as Claim Validity, but add:
· Look at difference between court of first instance and subsequent court’s extensiveness of formal procedures, differing burdens of proof, and whether the party to be estopped lacked an incentive to litigate in the earlier suit (lack of incentive can be due to small AIC at the time)
· Same Parties: The Principles of Mutuality and Nonmutuality
· Bernhard v. BofA - O’Cook created bank acct on behalf of elderly lady. Later, all money was deposited to bank acct, then transferred to O’Cook’s shared acct w/ wife. Ater lady died, probate ct declared she gave O’Cook the $ as a gift. P then filed suit against bank seeking the money once she replaced O’Cook as executor of estate.
· CA law - identical issues; federal law - same issue
· P, as administratrix, reps same persons & interests as earlier hearing and all were bound by order settling the acct
· Mutuality Rule - only parties bound by a judgment can benefit from the judgment; only a party (or someone in privity with a party) may use a judgment in a preclusive manner in a subsequent proceeding
· Applies in CLAIM preclusion, NOT in issue preclusion
· Parklane Hosiery v. Shore - SEC filed action against Parklane for materially false & misleading statements; P then filed class action re same and moved for partial SJ
· A litigant who was not a party to a prior judgment can nevertheless use that judgment “offensively” to prevent a D from relitigating issues resolved in the earlier proceeding
· Wrt issue preclusion:
· When P is raising defense of issue preclusion - offensive preclusion
· When P does it, needs to be careful bc that use may go against the goals of res judicata (promoting judicial economy
· Nonmutuality Rule - P is allowed to raise offensive litigation even if P wasn’t a party. But, need to be careful re fairness towards D
· “Wait & see” strategy - AIC in first case may be so small and disincentivize D to litigate fully
· Have to ensure the issue was actually litigated and D had a real incentive to litigate the issue in the 1st action
· Be careful that party being binded had full & fair opportunity to litigate those issues
· Might be unfair to D if judgment relied upon as a basis for estoppel is itself inconsistent w/ one or more previous judgments in favor of D
· Might be unfair where second action affords D procedural opportunities unavailable in first action that could readily cause a different result
· When D raises issue preclusion - defensive preclusion
· OK when D raises bc it furthers policy goals
· Here, P raising not a big issue bc D was highly motivated in litigating issue in the SEC action. That one was even appealed
FRCP Rules
· 1527 - when highest ct of state renders opinion on issue of federal law, losing party can appeal to US SC
· 12(b) MTD (b2-5 must be filed before filing an answer to a complaint; failing to bring up is a waiver of the defense)
· 1 - lack of SMJ
· Can be filed at any time or raised by the ct on its own
· 2 - lack of PJx
· MUST BE FILED BEFORE (or concurrent) W/ ANSWER
· If no granted, case is dismissed bc judgment rendered would otherwise be void
· Procedure
· P files complaint
· D files MTD for lack of PJx (can be simple)
· Opposition provides evidence in support of (1) statute and (2) minimum contacts; once done so, presumption of reasonableness is established
· D must then respond that no 3 (“exercise of PJx is not consistent w/ Due Process”) by looking at interests and burdens
· 3 - improper venue
· 4 - insufficient process
· MUST BE FILED BEFORE (or concurrent) W/ ANSWER
· Administrative errors in summons (i.e. missing signature, wrong ct, etc.)
· 5 - insufficient service of process
· MUST BE FILED BEFORE (or concurrent) W/ ANSWER
· 6 - failure to state a claim upon which relief can be granted (tests legal sufficiency of the facts alleged)
· Can be filed - up through the end of trial
· Tests sufficiency of facts against 8(a)(2); theory is that P doesn’t have claim bc there’s there are no facts or right entitling relief
· Steps of analysis
· ID elements of claim, ID conclusory allegations (not entitled to assumption of truth), see whether remaining allegations give rise to a plausible claim
· Plausible - when P pleads factual content that allows ct to draw the reasonable inference that D is liable for the misconduct alleged
· Ct’s analysis guided by Rule 11, 1, 8(e), 8(d)(1); judge will take allegations as true AND will draw inferences in favor of P (including P’s intent); complaint must be read in its entirety
· Claim broken to its elements then look @ allegations in complaint to determine whether there is enough factual material to [support each element] put D on notice of P’s claim
· 7 - failure to join a party under Rule 19
· Can be raised up and through trial 
· If granted, would be dismissed typically w/o prejudice bc it’s dismissed on procedural grounds
· Burden is on moving party to prove motion should be granted
· D will go through R19 and offer evidence for
· P will offer evidence against
· FRCP 15
· Allows party to amend pleadings until the end of new trial
· New complaint replaces old one and dates back in time to the time of the OG claim (“relates back”)

