INTRODUCTION

Procedural rulings can determine who wins and who loses. Lawyers may want to change courts to be subject to more favorable law or have different jury pools. For example, federal court will have broader jury pool than state, which will choose jury from the county. In Hawkins v. Master Farms, federal court would have jurisdiction if D was resident of Missouri. Otherwise, state court would have jurisdiction and the jury would be comprised of members of the D’s county.
Life cycle of a civil law suit: pre-lawsuit considerations ( complaint ( response to complaint (motion/answer) ( discovery ( motion for summary judgment ( trial ( post-trial motions ( appeal

I. Personal Jurisdiction
Personal jurisdiction refers to the ability of a court, state or federal, to exercise power over a particular defendant. 

State power:
1. Long arm statute
Constitutional power: 

2. Step 2: minimum contacts

a. Has D purposely availed itself of the privilege of conducting activity in the state?

· Stream of commerce

· Internet

· Intentional tort


b. Does the lawsuit arise out of or relate to D’s purposeful contact with the forum (specific jurisdiction), or if not, are D’s forum contacts so extensive that no such relationship is necessary (general jurisdiction)?

3. Step 3: fairness/justice 

a. Would the exercise of jurisdiction be unfair and unreasonable as to violate the principles of fair play and substantial justice? Consider…
· Burden on D
· Interest off forum state
· P’s interest in obtaining convenient and effective relief
· interstate judicial system’s interest in efficient resolution of controversies and the shared interests of the several states in furthering fundamental substantive policies. [includes considering the interests of other nations, Asahi]
4. Step 4: Notice

1. Long Arm Statutes

State’s self-imposed restraints on jurisdiction.

State legislature or courts have framed rules that specify the situations in which their courts can exercise jurisdiction, even when the constitution would pose no obstacles. Some states have long arm statutes that allow them to exercise jurisdiction up to what is constitutionally permissible (constitutional limit). Other states have enumerated statutes, which allow themselves less jurisdiction than what is constitutionally permissible.

Origin of “long-arm”, metaphor comes from Pennoyer era when personal service, reaching out an arm to serve process, also achieved jurisdiction

CA Civ Code 410.10: Court may exercise jurisdiction on any basis not inconsistent with the constitution of this state or the US

· Gibbons v. Brown

· Gibbons (TX resident) and Mr. & Mrs. Brown (FL resident) got into an accident in Canada after Gibbons gave wrong directions. Gibbons sued Mr. Brown in FL. Later, Mrs. Brown sued Gibbons in FL. Long-arm statute requires substantial and not isolated activity. Brown argued Gibbons previously bringing suit satisfied this. Court held it did not, and because long-arm statute was not satisfied, they did not even consider whether constitutional requirements were met. 
2. Constitutional power 

If a D consents to personal jurisdiction, we do not consider whether the constitution would permit exercising authority.  D can consent by showing up to court and defending the lawsuit or through contract (contract law then applies to determine validity of consent)
· Lawyers challenge PJ through pre-answer motion or answer. Answer cost more time and money b/c have to respond to all allegations

· Contract clauses affecting personal jurisdiction

· Forum selection clause

· party may not sue in another forum

· Consent to jurisdiction clause National Equipment Rentals
· Party may be sued as a D in that forum. Permits but does not require suit to be brought in given forum

· Choice of law clause Burger King
· Party agrees to apply substantive law of forum state

· Factor in assessing minimum contacts

· Arbitration clause


· Carnival Cruise Lines, Inc. v. Shute

· P’s brought cruise tickets on which it stated recipients were subject to contract on attached pages. Attached terms and conditions had a forum selection clause for FL. P brought suit in WA after being injured on the cruise and argued clause should not be enforced because it was not the product of negotiation. The court upheld the forum selection clause. First, the contract was routine so it was unreasonable to think the D would negotiate on the clause. Second, the clause was fair. Spares time and expense of determining forum, passengers benefit from reduce fares that reflect cruise line’s savings, and there was no bad faith because the P’s were given notice and Florida was a logical choice (headquarters and port). Dissent: adhesion contracts are contrary to public policy

Constitutional basis of personal jurisdiction is the due process clause 14th amendment. Relation of this clause to jurisdiction comes from Pennoyer
Minimum Contacts
Due process requires that in order to subject a defendant to personal jurisdiction if he isn’t present in the forum, he has certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice (international shoe)
· International Shoe Co. V. Washington

· D was a Delaware corporation that primarily conducts business in Missouri but employs salesmen in Washington. Washington sued D for not paying taxes. Court held the state had the right to exercise jurisdiction and collect tax. Court considered continuous and systematic contact vs relatedness of the contact to the claim in the suit. There is no PJ when contact is casual and activities are unrelated
· Court eventually moves towards requiring not just minimum contacts, but purposeful contacts

Part 1 of Minimum Contacts: Purposeful Availment
In assessing minimum contacts, it is essential there be some act by which D purposely avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws. Unilateral activity of those who claim some relationship with nonresident defendant can’t satisfy requirement of contact. Hanson
· Why purposeful contacts are important

· FAIR NOTICE. If corp. knows their actions are subject to suit in certain places, they can change risky conduct or spread risk financially by taking out insurance, increasing prices

· McGee v. International Life Insurance Co. 

· CA resident bought life insurance from Texas company, who knew resident was from CA and sent reinsurance certificate. Beneficiary of policy sued the company in CA and the court held there was jurisdiction because of close nexus between contact in the state and the claim. Also, company directed its activities at the CA resident. New rule: out of state mail can be enough for out of state corporation to be subject to personal jurisdiction

· Hanson v. Denckla

· Trustor created a trust in Delaware then died in Florida. Court held that Florida could not take jurisdiction over the trust. Trust company had not purposely availed itself to the privilege of conducting activities within Florida, thus invoking the benefits and protections of its law.
· Difference between McGee and Hanson: McGee, company directed activities to the forum state

· Minimum contacts test does not just apply to in personam jurisdiction
· In rem jurisdiction: ownership of property itself is at issue in the lawsuit

· Quasi in rem: property is used as hook for jurisdiction in a case completely unrelated to the land itself

· Shaffer v. Heitner

· Shareholder sues Greyhound officers in shareholder derivative suit in Delaware, tried to get jurisdiction by attaching officer’s Delaware stock options. Court held that existence of property in the forum state is not by itself enough to establish jurisdiction. Property in the state is something to consider under international shoe’s minimum contacts test.  Here, property is not related to the case at all. IMPLICATIONS:

· Abolishes quasi in rem as route to establishing PJ
· In rem jurisdiction is subject to minimum contacts test 

· Minimum contacts applies to ppl not just corporations

· Some definitions of fair play (see below)

· Hypo” CA resident’s mountain home in Idaho. For unrelated lawsuit, can’t get jurisdiction using property. For lawsuit regarding injury on property, can get jurisdiction using property

Stream of Commerce
· Foreseeability that a product will end up in another state is not enough for minimum contacts, reasonable expectation product will end up in forum state. 
· World-Wide Volkswagen Corp. v. Woodson

· Robinsons bought a car from regional distributor in NY, got into an accident in Oklahoma on their way moving to Arizona. They sued distributor and retailer in Oklahoma. Woodson was district court judge that approved jurisdiction. Court held Oklahoma had no jurisdiction because D’s didn’t do anything purposeful in the forum and care was there because of unilateral activity of the Robinsons. Not enough that it was foreseeable car sold in NY would end up in Oklahoma, need expectation that products will end up there. Brennan: D’s intended car to travel. State’s interest of having safe highways + hearing injury cases

· They sued in Oklahoma b/c sympathetic to PI

Merely placing an item in the stream of commerce is not a sufficient basis for a court to exercise personal jurisdiction over a nonresident defendant. There is split authority regarding what is required for minimum contacts. Majority view from Asahi (O’Connor, Kennedy) is that awareness product will end up in the forum state is not enough and D must purposely direct activities to the forum state. A defendant must intend for products to end up in the forum state. Another view (Brennan, Ginsburg) is that knowledge, awareness, or hope product will end up in a particular state is sufficient basis for PJ. 

· Asahi Metal Industry Co v. Superior Court of CA

· Motorcycle driver filed product liability suit in CA against Taiwanese and Japanese manufacturers. Taiwanese manufacturer filed cross-complaint seeking indemnification from codefendant Japanese assembly manufacturer Asahi. Issue was whether awareness that products would reach CA constitutes minimum contacts. Court held CA had no jurisdiction. Majority (O’Connor): intent or purpose for product to end up in a state is what is required for minimum contacts. (Brennan): awareness that final product is being marketed in forum state constitutes minimum contacts.  Court also considered fairness: burden on D, P isn’t resident, other nations had an interest.  

· J. McIntyre Machinery, Ltd. V. Nicastro

· P injured his hand in NJ using scrap metal machine made by McIntyre in England (D) and sold by Ohio based distributor. P brought suit in NJ and the court held there was no jurisdiction. 

· Kennedy plurality: no purposeful contact with NJ, only the US as a whole. They must have targeted NJ 

· Breyer concurrence: single isolated sale that ended up in NJ stream of commerce is not enough to show minimum contacts. 

· Ginsburg: wanting to sell anywhere in the US is purposeful availment. Directed to NJ b/c of scrap metal market. Otherwise, foreign manufactures can too easily avoid suit.  
· Because no majority opinion, must follow narrowest (Breyer – law remains the same)

Intentional Tort/ Internet. 
Extent of D’s electronic contacts is a factor in personal jurisdiction analysis. The test for this is the Zippo sliding scale test.

A defendant’s intentionally tortious conduct may subject them to personal jurisdiction. The test for this is Calder effects test.
· Zippo sliding scale test: measures website interactivity

· Passive website

· Posts information accessible to forum residents
· Interactive website

· User can exchange info

· Subscription website

· Contract with forum residents, involve repeated transmission of files over the internet

· Passive website alone is insufficient to support exercise of jurisdiction, but can be combined with other evidence

· Test isn’t different than other tests b/c question is whether website owner intentionally directed electronic activity into the state

· Calder “effects” test requirements
· Intentionally tortious conduct

· Conduct has to be uniquely or expressly aimed at the forum state

· Conduct has to cause harm, the brunt of which the D knew would be suffered in the forum state

· Calder:  FL residents published story about Ca citizen, knew harm would be felt in CA and large circulation in CA

· Abdouch v. Lopez. 
· Resident of Nebraska had book inscribed by Kennedy stolen from her. Store owner (KLB) in Massachusetts bought the book and sold it on his website using inscription as advertisement. P sued in Nebraska for violating her privacy. Issue was whether the website activity established sufficient contacts to justify personal jurisdiction. Court uses zippo and Calder “effects” tests. The court found that despite the highly interactive website, D did not target Nebraska. Contact was random and fortuitous. Also, contacts with the state are unrelated to the claim

· Walden v. Fiore

· Nevada/CA residents were traveling with large sums of money because they were professional gamblers. A police officer in Georgia seized the money on suspicion of drugs even though drug sniffing dog did not find drugs. The P’s sued in Nevada. The court held Nevada has no jurisdiction because the seizure took place in Georgia and the D never traveled there. The court distinguishes from Calder because it is insufficient that agent knew D’s were Nevada. Intentionally engaging with a state resident is not the same as engaging with the state

Part 2 of Minimum Contacts: Specific/General Jurisdiction

· Specific jurisdiction is when a court in the forum state would have jurisdiction not over any claim against that defendant but over a specific claim in question

· Every person or corp. has at least one state where they can be sued for everything, where they are subject to general jurisdiction. For a person, it’s their state of domicile [physical presence + intent to remain, Hawkins]. For a corporation, they need to have contacts so continuous and systematic that they are essentially “at home”: principal place of business or place of corporation

· Goodyear Dunlop Tires Operations, S.A v. Brown

· Bus accident in Paris kills two boys from NC. Defective tire was manufactured by Goodyear subsidiary. Goodyear is based in Ohio. Boys’ parents brought suit in NC against Goodyer and 3 foreign subsidiaries. Court held that they lacked personal jurisdiction over subsidiaries. Regarding specific jurisdiction: the claim that occurred in France was unrelated to any activity in the forum state.  Regarding general jurisdiction: It requires a corp. having contact so continuous and systematic so that they are essentially at home. Goodyear was not at home in North Carolina The court cites 2 cases for GJ

· Perkins: court found general jurisdiction when Philippines corp. moved to Ohio during war and kept skeletal operations running

· Helicopteros Nacionales de Columbia Court held no general jurisdiction for Columbian corporation that only had some contacts in Texas, like sales people and CEO trips

· Daimler AG v. Bauman

· Argentinian residents brought suit in CA against German company for claims that arose in Argentina. They claimed jurisdiction could be founded by the contacts MBUSA, their exclusive importer and distributor, had with CA. Court found that even if MBUSA’s contacts could be attributed to Daimler, there was not enough contact for MBUSA to be at home in CA. they are not incorporated in CA or have principal place of business there. Also, implications of ruling for P would be that European parties injured by Daimler could sue in CA. Concurrence by Sotomayor: “too big for general jurisdiction” concern. There were contacts but PJ would be unreasonable

· When a corporation is at home in the forum state, courts do not need to consider whether exercise of jurisdiction would be unfair or unreasonable
· Montana: railroad did a lot of business in Montana, supreme court still said not at home

3. If “minimum contacts” is met, consider whether exercise of jurisdiction over the defendant would be unfair or unreasonable

Determine whether exercise of jurisdiction be unfair and unreasonable as to violate the principles of fair play and substantial justice? Consider…
a. Burden on D
b. Interest of forum state
c. P’s interest in obtaining convenient and effective relief
d. interstate judicial system’s interest in efficient resolution of controversies and the shared interests of the several states in furthering fundamental substantive policies. [includes considering the interests of other nations, Asahi]
· Two-part step of minimum contacts + fairness came from Brennan’s opinion in Burger King
· Burden is on the D to show  

· Burden on defendant/ interest of forum state

· McGee v. International Life Insurance Co., not a burden on the D to go defend themselves, and CA has interest in making sure citizens can get redressed there

· Shaffer, considered that Delaware has interest in its corporations (even though court didn’t go this way)
· Interest of foreign state

· Asahi (considers interests of Taiwan)
4. Notice

· Tag jurisdiction: Two views

· 1.Traditional view: A state has personal jurisdiction over nonresident voluntarily physically present in the state (Scalia)
· 2. Even if nonresident is within the state, must consider minimum contacts/fairness (usually comes to same result) (Brennan)

· Burnham v. Superior Court

· NJ resident was served by his ex-wife while visiting his kids in CA. The court held CA has jurisdiction. Two views: Scalia: jurisdiction established through physical presence is a legal tradition, don’t have to do international shoe analysis. Brennan: must consider minimum contacts, fairness. Here, D purposely availed himself of health/safety benefits of CA. (same result, uses international shoe analysis) White: distinguishes between voluntary and involuntary.
· Does the theory of Burnham apply to corporations?  Is personal service on a corporation’s officer sufficient to establish personal jursidiciton over the corporat? 

· Martinez (9th circuit) courts cannot obtain personal jurisdiction over a corporation by serving an officer because corporations are distinct legal entities. By contrast, courts can get personal jurisdiction over a partnership by serving a partner.
· May be fair to consider Scalia view in Burnam general jurisdiction

· Pennoyer 
· Got us thinking about consent, power, and notice

· General formula today of consent or power + notice

· recognized tag/transient jurisdiction and consent were ways of obtaining PJ over a D. Pennoyer also brushed on notice

· G.R. “Notice has to be reasonably calculated, under the circumstances, to apprise interested parties in the pendency of the action. (Mullane) Rule 4 provides a basis for how this is done”
· Mullane v. Central Hanover Bank Bank established common trust fund, petitioned NY court for settlement of its first account as trustee. The proceeding was the only way to challenge how bank handled money. Beneficiaries of the trust were given notice by publication in local newspaper in compliance with minimum requirements of NY banking law. Court appointed Mullane to represent interest of absent beneficiaries, who objected to personal jurisdiction. Court held that beneficiaries had to be notified by the best practical means available. Publication notice is fine if addresses are unknown (because of similar interests, others can represent). For beneficiaries whose address is known, publication is not sufficient and have to notify by mail.
· Personal service of written notice within the jurisdiction is adequate
· If P knows notification effort was not successful, there is case law saying they have to try reasonable alternative. Jones v. Flower, court said if P sent letter by certified mail and it’s returned with return to sender, P knows it didn’t reach D and has to try harder.

· Notice = informing D’s that government action is pending, as required by constitution

· Service = using a particular method to inform defendants, as specified by statute, court rule, or common law. Document provided with other party as a copy of what is given to the court
· Proper service is a way of providing constitutionally required notice

· When to use Rule 4

· Service of process (initial notice D receives–summons & complaint) 

· Rule 5 is for subsequent litigation documents after D is served

Rule 4

· 4(a) – Contents of a summons

· Does not need to say what lawsuit is about, rather must name:

· Court, parties, name and address of P, time to appear, notify that failure to appear ( default judgment, signed by clerk, bear court’s seal

· 4(c) – Service

· Summons must be served with a copy of the complaint. Has to be served by someone at least 18 years old and not a party of the suit. P can also request US Marshal or deputy marshal or someone appointed by the court to serve

· 4(d) – Waiving Service

· Plaintiff can request to waive service

· 4(d)(1)(F) D has [21?] days after request was sent to respond, or 60 days if outside the US

· 4(d)(2) is D does not waive, they may be required to pay for the cost of more formal service
· 4(d)(3) if D waives service, they don’t have to serve answer until 60 days after request was sent, or 90 if outside the US

· 4(d)(5) waiving service doesn’t waive objections to PJ or venue


· 4(e) – ways to serve an individual

· 4(e)(2)(A) Delivering personally

· 4(e)(2)(B) Leaving a copy at the individual’s dwelling or usually place of abode with someone of suitable age and discretion who resides there

· 4(e)(2)(C) Delivering a copy of each to an agent authorized by appointment or law to receive service of process [states can have statutes that city officials count as agents for nonresident businessmen]

· 4(e)(1)

· Serve by complying with a way a state where case is pending allows service

· If D is served outside state where case is, can serve by method authorized by law in that state
· 4(k) – Territorial limits of effective service

· 4(k)(1) if requisite PJ exists, proper service establishes PJ

· 4(l) – Proving service

· person serving summons must fill out proof of service and file with the court
· 4(m) – Time limit for service

· IF D isn’t served within 90 days of complaint being filed, the court (on notion or on its own) must dismiss the action or order service be made within specified time. If P shows good cause for failure, court must extend for appropriate period

· Notes on rule 4

· Waiver of service is the cheapest way to start a lawsuit

· The waiver asks to waive requirement of service of process. Also asks to give up defense of inadequate service

· D should not refuse to waive service even if underlying complaint is meritless. Waiver process is only to minimize cost
· D should not refuse to waive service because they don’t think there is personal jurisdiction. [4(d)(5) – waiver doesn’t waive objection, 4(k)(1) if requisite PJ exists, proper service establishes PJ]

· D may choose not to waive if they are international D, b/c P may have hard time serving formally which means suit won’t commence

· P may choose not to request to waive service because it gives advance warning a law suit is coming, allowing more time to prepare. Also, it slows down the lawsuit. D doesn’t have to answer for 60 days or longer if outside the US, rather than 21 days

· If P doesn’t hear back after sending waiver, they should provide formal notice quickly (b/c of 90 day deadline)
· Waiver procedure doesn’t apply to every D. just individuals, corporations, associations subject to service under subdivisions… NOT GOVERNMENT ENTITIES

5. Additional limits on personal jurisdiction: Venue, Forum Non Conveniens
Venue

28 U.S.C. 1391(b) venue is appropriate 

· (1) a judicial district where any defendant resides  if all defendants reside in the same state or … 

· (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated, or 

· (3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action

· (c)(1) natural person, including alien lawfully admitted for permanent residence, shall be deemed to reside in the judicial district in which that person is domiciled

· (c)(3) a defendant not resident in the US may be sued in any judicial district (in the US!)
· (d) corporations in States with multiple districts: such corporations shall be deemed to reside in any district in that State in which contacts would be sufficient to subject it to PJ if that district were a separate state. If there is no such district, corporation shall be deemed to reside in the district within which it has the most significant contacts.


Transfer

Mechanisms for transferring within the federal court system
· 28 U.S.C. 1404: venue is appropriate, but court can use 1404(a) to transfer a civil action to another court or division that is proper 
· 28 U.S.C. 1406: Under 1406(a) court has discretion to dismiss a case filed in the wrong district or division, or transfer if it’s in the interest of justice
· Thompson v. Greyhound Lines, Inc.
· P boarded a bus in Alabama and was supposed to switch buses when he got to Mississippi but he fell asleep and the bus driver did not wake him. The passenger sued the driver and the company in Alabama. Because neither the driver nor the company were residents of Alabama, and the substantial event occurred in Mississippi, the court transferred to district court in Mississippi.


Forum Non Conveniens

· Common law doctrine used when there is a better place to litigate, but it’s outside the federal court system [for example, foreign or state court]

· A defendant moving to dismiss based on FNC bears the burden of showing

· there is an adequate alternative forum, and

· the balance of private and public interest factors favor dismissal
· Less favorable law is not enough to defeat a motion

· Piper Aircraft v. Reyno

· P brought suit in CA against a Pennsylvania plane manufacturer and an Ohio propeller manufacturer for helicopter crash in Scotland. Eventually transferred to Pennsylvania. Trial court granted the D’s motion to dismiss on the grounds of forum non conveniens. The third circuit reversed because law of the alternative forum (Scotland) would be less favorable to the P. On appeal, the court held a plaintiff cannot defeat based on less favorable law. There was no evidence the P would be deprived of remedy or treated unfairly.Forum non conveniens would be useless if this were the case. American courts would be even more attractive to foreign plaintiffs. The court also considered private and public interest factors. 

· Private interest factors: ease of access to evidence, availability of compulsory process for attendance of unwilling, cost of obtaining attendance of willing witnesses, possibility of view of premises, if view would be appropriate to the action, other factors that make trial of a case easy, efficient, inexpensive

· Public interest factors:  local interest in having localized controversies decided at home, avoidance of unnecessary problems in conflict of laws, or in the application of foreign law, unfairness of burdening citizens in an unrelated forum with jury duty

· Atlantic Marine Construction Co. v. US District Court
· P contracted with sub-contractor, agreement included a forum selection clause specifying litigation in Virginia. Sub-contrator sued in Texas, P filed motion to dismiss under 1406(a), or alternatively a motion to transfer under 1404(a). Because venue would have been proper without the clause, the court transferred under 1404(a).
· Take away: a forum selection clause will be enforced by means of a motion to transfer under section 1404, if venue is proper, or under section 1406, if venue is improper
Subject Matter Jurisdiction

Article III

· Section 1 establishes one supreme court, and congress can create lower courts if it wants 

· Section 2 limits federal courts’ jurisdiction to the list set forth therein

Cases arising under the constiton, laws treaties of the US, cases affecting ambassadors, admiralty, US as a party, state v state, citizens of different states, 

1. Federal Question 

28 U.S.C. 1331. District courts have original jurisdiction over all civil actions arising under the constitution, laws, or treaties of the US

Interpretation of federal question

· “arising under” in the constitution and 1331 have been interpreted to mean different things

· Osoborne interpreted “arising under” in the constitution to mean when there is any federal ingredient in the case, whether from the P’s complaint or likely to be raised by the D

· Congress has chosen to give less power than what is allowed by Article 3

· “arising under” in 1331: Well-pleaded complaint rule: an action arises under federal law if a federal issue is part of the plaintiff’s cause of action
· Louisville & Nashville Railroad v. Motley

· at its heart, the P’s complaint was for breach of contract. The complaint referred to various defenses that the railroad might and did raise, but those anticipated defenses were not part of a well-pleaded complaint for breach of contract. Supreme court raised issue of jurisdiction sua sponte, and found there was no SMJ
· Benefits of narrower interpretation
· Congress can change it if they want

· Easy to implement at the beginning of a lawsuit

28 USC 1257. A final judgment made by the highest court of the state may be reviewed by the supreme court by writ of certiorari where the validity of a law or treaty of the US is drawn into question. [this is broader than 1331]
2. Diversity Jurisdiction

28 USC 1332(a) District court has jurisdiction if the matter in controversy exceeds the sum or value of $75k, exclusive of interests and costs, and is between

1. Citizens of different states

2. Citizens of a state and citizens/subject of foreign state (except not between citizens of a state and citizens/subjects of a foreign state lawfully admitted as permanent residents in the UC domiciled in the same state)

3. Citizens of different states in which citizens/subjects of foreign state are additional parties

4. Foreign state as plaintiff and citizens of a state or different states

· Constitutional basis is article III, but constitution has not allowed all the power permitted

· Citizen of a state

·  US citizen and domiciled (physical presence + intent to remain)

· Domicile

· Natural person only has one state of domicile. Initial domicile is place of birth or naturalization

· Domicile is determined on the day of filing, not the day of the incident. Diversity is not lost if a person later moves

· Redner v. Sanders
· US citizen living in France filed suit against NY corporation in federal court claiming diversity jurisdiction. The US citizen was not a citizen of France, and did not claim to be from another state than the D. The court dismissed for lack of SMJ

· 28 USC 1332 has been interpreted to require complete diversity (Strawbridge). Citizens of same state can’t be on both sides of suit

· Congress can authorize jurisdiction when there is minimal diversity, but it rarely does. Example: class action, interpleader

· Rationales of diversity jurisdiction

· Neutral forum (prevent prejudice over noncitizen)

· National case

· Partnerships and Corporations

· For partnerships, must consider citizenship of members individually

· Corporations can have 2 states of citizenship: PPoB and state of incorporation

· Test for principal place of business is given in Hertz Corp v. Friend: corp’s nerve center, where high level officers direct and control company’s activities
· Class actions: only consider citizenship of plaintiffs, not class members

· Diversity and amount in controversy

· Must *exceed* $75,000
· Example of excluded interests and costs is reimbursement

· Test for amount in controversy: 

· The amount in controversy is determined from the allegations in the P’s complaint, unless it appears to a LEGAL CERTAINTY that the amount in controversy cannot be met.

· Valuing injunctions (4 methods)

· Value of injunction to P (ex. harm if not granted)
· Value of injunction to D (ex. cost in complying)
· Value of injunction to party invoking diversity

· Either of these

· Aggregating claims to meet amount in controversey

· Single P can aggregate 2 or more unrelated claims against a single D 

· Two P’s cannot aggragate separate and distinct claims against a single D (not common divided interest). A P with a claim against 2 or more D’s cannot aggregate claims if separate and distinct.

· One P with a claim against 2 jointfeasers can aggregate claims

· If there are multiple P’s or D’s with a common undivided interest and single title/right, the value of the total interst will be used to determine the amount in controversey

· Counterclaims meeting the amount in controversy

· Compulsory counterclaims do not need to separately meet the amount in controversy requirement

· Permissive counterclaims need to separately meet the amount in controversey requirement

3. Supplemental Jurisdiction

1367(a) in a civil action where district courts have original jurisdiction, they shall have supplemental jurisdiction over claims that form part of the same case or controversy. [this has been interpreted to mean the relationship of the claims arise from the same common nucleus of operative facts]

Exception - 1367 (b) where district court has jurisdiction solely by diversity jurisdiction, there is no supplemental jurisdiction over claims by plaintiffs against persons made parties under rule 14, 19, 20, or 24… [PLAINTIFF MEANS ORIGINAL PLAITIFF ONLY. NOT THIRD PARTY PLAIMTIFF UNDER RULE 14]

Exception – 1367 (c) courts can choose to deny supplemental jurisdiction when

· Claim raises novel or complex issue of state law

· Claim substantially predominates over the claims that district court has original juris.

· District court has dismissed claims over which it has original jurisdiction

· In exceptional circumstances, other compelling reasons for declining jurisdiction

Tolling provision
· Origin: United Mine Workers v. Gibbs, later codified by congress
· When P asserts federal claim that properly supports federal SMJ, it is constitutionally permissible for federal court to hear entire dispute between the parties, including other claims that otherwise couldn’t be in federal court. As long as relationship of two claims arise from same common nucleus of operative facts.
· Facilitates efficient dispute resolution

· In re Ameriquest Mortgage Co. Mortgage Lending Practices Litigation

· D engaged in shady lending practices that left P with mortgage different than what she though she was getting. P sued over federal TILA, and also sued appraiser on state law fraud claim (inflated value of her house, triggered extended time to rescind mortgage, which was inaccurately described to her and triggered TILA). Court held there is supplemental jurisdiction over state law claim under 1367(a). the claims combined to tell one story

· Court provided two tests for determine whether claims arise from the same common nucleus of operative facts: compare facts necessary to prove elements of federal claim with those necessary to prove state claim, ask whether state claims can be resolved/dismissed without affecting fed claims 

· Szendrey-Ramos v. First Bancorp

· General counsel for a P.R. bank reported violations by the bank and was fired. She sued for violations of federal employment law, and wrongful termination under P.R. state law, would have to divulge confidential information while pursuing the case (P.R. did not have a law for whether this was ok). Court declined to exercise supplemental jurisdiction. Cite two of the factors in 1367(c): substantially predominate over federal issues. But more importantly, P.R. did not have law for what lawyer would do in that situation, so new and complex issue

Removal

1441-General removal statute

· (a) if a civil action is brought in state court AND action could have originally been filed in federal district court AND no other statute expressly forbids (b2), then defendants may remove it to a US district court and division where action is pending
· (b)(2) A case based solely on diversity may not be removed if any defendant propertly joined and served is a citizen of the forum state

· (f) can remove a case even if improperly in state court

1446-Procedures for Removal

· (a) Requirements for Notice of Removal

· Grounds for removal (action is one over which district court has original JX and explain why, none of the D’s are from forum state if based on diversity)

· Sign notice of removal pursuant to rule 11

· Have to give a copy of all pleadings served on D to the court

· (b) (1) Notice has to be filed within 30 days when D first received summons and complaint

· (b)(2)(A) All D’s properly joined and served must join in or consent to the removal

· (b)(3) Notice of removal must be filed within 30 days of D’s receipt of amended complaint (that brings case within federal jurisdiction, making unremovable case removable)

· (c)(1) D cannot remove based on diversity more than 1 year after lawsuit has started. THIS LIMIT IS ONLY FOR DIVERSITY LIMITS and does not apply for federal question
· (c)(1) court can find that. P was acting in bad faith to prevent removal, and such a finding will allow D to make an otherwise late removal
· (c)(2)(b) district court can find the “true” amount in controversy if more than what P alleged to permit removal
1447-Procedures after Removal (Remand)

·  (c) Any claim that does not belong in federal court can be severed and remanded by motion to remand
· Can file a motion to remand for lack of SMJ at any time before judgment
· Must file a motion to remand for non-SMJ reasons within 30 days of filing notice of removal  
· Examples: all D’s didn’t consent, D waited too long to remove, removal violated 1441(b)(2)

Appication of rule 11 for removal
· lawyers should have reasonable basis for removing

· allows for sanctions over D, lawyer, and law office

· Theory
· To the extent that federal court is a better option, it should be available to the D as well as the P

· Removal statute gives a mechanism for moving an entire case, not individual claims. Once in federal court, related claims can stay under supplemental jursidiciton or be severed and remanded
· Note that there is no one year limit for removal if the case is based on federal question. The one year limit is only for diversity cases

· A defect at the time of removal does not warrant vacating the judgment if the defect is cured by the time of judgment. 
· Caterpillar Inc., v. Lewis

· A case was improperly removed to federal court and the court denied the P’s motion to remand. At the time of judgment, there was diversity between the parties. The supreme court said the misjudgment did not warrant vacating the verdict. Considerations of finality, efficiency, and economy were overwhelming. Going back to state court would impose a huge cost on the court systems.

Joinder


Joinder and SMJ: two step process

1. Do rules allow claims or parties to be joined?

2. Is there a statutory basis for subject matter jurisdiction (1331, 1332, 1367)

*supplemental jurisdiction provides a basis for subject matter jursidiciton over a claim if it is properly joined. But if the clain cannot be joined under the rules, the supplemental jurusidcition does not cure the problem

Rule 18

(a) A party can join as many claims as it has against an opposing party.

Counterclaim 
· Claim for affirmative relief asserted by a D against a P 

· Compulsory counterclaim: If a party does not assert the counterclaim, they are precluded from doing so later

· Permissive counterclaim: anything that’s not compulsory. Needs independent basis for Jx
· After a party files a cross claim, when that party files a claim back, it’s not another cross claim but a counterclaim, because it’s against an opposing party now


Cross Claim 
· A party’s initial claim against a coparty must be asserted by a cross claim

· Must have a basis for subject matter jurisdiction


Rule 13. Counterclaim and Crossclaim
· (a) responding party must plead as a counterclaim any claim which at the time of responding “it has against the opposing party” if that claim

· “Arises out of the transaction or occurrence that is the SM of the opposing party’s claim”; AND

· Does not require adding another party over whom the court cannot acquire jurisdiction
· Exceptions to compulsory counterclaims:

·  claims that a defendant did not possess at the time she served her responsive pleading and that matured or were acquired later

· claims that were the subject of another pending action at the time the federal action was commenced (before D answers)
· (b) responding party may also state a counterclaim

· (g) cross claims must arise from the same transaction or occurrence as the underlying dispute (or if it concerns property that is same subject matter as original dispute)


Compulsory Counterclaims and Supplemental Jurisdiction

· A claim that satisfies the requirements of Rule 13 to be considered a compulsory counterclaim will also satisfy the requirements of supplemental jurisdiction. 

· Some scholars believe “same case or controversy” may be broader than “same transaction or occurrence”. Thus, there may be certain permissive counterclaims that satisfy the requirements of supplemental jurisdiction

· Plant v. Blazer Financial Services

· Borrower filed suit against a lender under the Federal Truth in Lending Act. The lender filed a counterclaim to collect the Borrower’s amount owed on the debt. The issue was whether the counterclaim was compulsory or permissive, because a compulsory counterclaim would fall within the court’s supplemental jurisdiction. The court uses the logical relation test, which permits “a broad realistic interpretation in the interest of avoiding a multiplicity of suits”. The court found the loan agreement was the same transaction giving rise to both claims, and the counterclaim was compulsory 

Rule 20 Permissive Joinder of Parties

Parties may join as plaintiffs or be joined as defendants if the claims asserted
(a) arise out of the same transaction, occurrence, or series of transactions and occurrences, and

(b) There is a question of law or fact common to all the parties
· Joining parties under rule 20 is not compulsory. Have the option but don’t have to do it

· Mosley v. General Motors Corp

· Employees brought suit against General Motors, alleging they engaged in unlawful employment practices (Discriminating against sex and gender). The district court granted motion to sever the 10 counts into 10 separate causes of action. Upon interlocutory appeal, the court interprets “single transaction or occurrence” for Rule 20. The court says “transaction” has a flexible meaning. 
· All questions of law or fact do not need to be the same.  There was a company-wide police designed to discriminate, and that is the same transaction and occurrence. 


Rule 21. Misjoinder and Nonjoinder of Parties

· Misjoinder of parties is not a ground for dismissing an action. On motion or on its own, the court may at any time, on just terms, add or drop a party. The court may also sever any claim against a party. 
Rule 14. Third-Party Practice
· (a)(1) A defending party may implead a third-party defendant who may be liable to the defendant in the original action for all or part of the plaintiff’s claim against the defendant. The third-party plaintiff must obtain permission by a motion if it if it files the complaint more than 14 days after serving its original answer

· Liability of the third-party defendant must derive from the plaintiff’s claim against the original defendant, and arise under applicable law. 

· Must be for contribution or indemnity

· Derivative liability is central to the operation of Rule 14. It cannot be used as a device to bring into a controversy matters which merely happen to have some relationship to the original action

· (a)(3) The plaintiff may assert against the third-party defendant any claims arising out of the same transaction ro occurrence that is the subject matter of the plaintiff’s claim against the original defendant.

· (b) plaintiff may bring in a third party if this rule would allow a defendant to do so

· Price v. CTB Inc.

· The plaintiff hired the defendant to build a chicken house and sued because it was defective. The defendant moved to file a third-party complaint against the nail manufacturer. The court held the defendant properly impleaded the thir-party defendant

· Benefits of rule 4

· Assures third-party defendant is bound to judgment of proceeding
· Considerations of cost and efficiency

· Delays a case, making it more expensive for plaintiff

· Rule 4 still applies when impleading a new party

· Third-party practice and diversity: look at the two groups of parties individually to see if fed court has jurisdiction over third party claim. For example original P and D, then D and third party D

Can you beat diversity using supplemental jurisdiction? Exxon 

· In a diversity case, the court does not have original jurisdiction of ANY claim unless there is complete diversity between all plaintiffs and defendants.

· A court can extend supplemental jurisdiction over claims by plaintiffs who do not meet the minimum amount in controversy, provided the claim are part of the same case or controversy as the claims of plaintiffs who do allege a sufficient amount in controversy

· Similar wording: Exxon Mobil court analyzes the case claim by claim, concluding that where one plaintiff met the amount requirement, others did not have to. 

State law in federal court


28 USC 1652 . The laws of the several states shall be regarded as rules of decision in civil actions in the courts of the US in cases where they apply (except as required or provided by the constitution or treaties or acts of congress)

Erie Doctrine: When ruling on a state law clam a fed court applies state substantive law and federal procedural law
· Swift had interpreted “laws of several states” to mean statutes. Erie clarified that it included judicial decisions. Swift adopted a natural law view of the world – the task of every judge is to look at available evidence out there and ascertain what the law is. The idea is that there is a right answer out there. The decision came after the civil war and intended to establish authority. Instead, it made courts favor corporations, ordinary ppl couldn’t sue them


· Erie Railroad v. Tompkins

· Injured party brought suit in NY. The trial court applied general law rather than Pennsylvania state law. Court overruled Swift and held fed court sitting in diversity must apply the same substantive law that would be applied by the courts of the states in which the federal court sits

· Reasonfor overturning: opposite effects as expected, forum shopping, legal realist view of judge rather than natural, unconstitutional

· Areas of law considered substantive for Erie purposes (rutter guide on FRCP)

· SOL (Guaranty Trust)

· Burden of proof

· choice of law (Klaxon)

· Interpretation of contracts

· The right to recover damages

· If it’s outcome determinative, it’s probably substantive

Litigation

FRCP 54(d)(1)

Costs other than attorney’s fees should be allowed to the prevailing party (unless fed statute, rules, or court provides otherwise)

· This might include cost of paying something for discovery, getting a witness to show up

Remedies – Damages

· Compensatory  - compensate for injury
· Special/economic hard

· General/noneconomic/soft – emotional distress, rep. harm
· Punitive/exemplary – punish and deter

· May be important for contingency fee representation. Potential recovery versus required investment

· May be important for determining jurisdictional amount

· Troupe v. C & S Wholesale Groceries Inc: damages, if proven, would exceed jurisdictional amount, so it was properly removed

Specific relief

When seeking an equitable remedy, P must show no legal remedy will work under the circumstances
· Kinds

· Injunction

· Specific performance

· Replevin

· Ejectment

· Quiet title

· Lucy Webb Hayes Natl. Training School v. Geoghegan: hospital sought injunction to transfer patient to nursing home

Provisional Remedies
Generally, a party can only appeal from a final judgment

28 USC 1292 the courts of appeal shall have jurisdiction of appeals from  (1) interlocutory orders of the district courts ……… granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, (“regarding injunctions”) except where a direct review may be had in the court  

P seeking prelim injunction must establish that (1) he is likely to succeed on the merits, (2) he is likely to suffer irreparable harm in absence of preliminary relief, (3) the balance of equities tips in his favor, and (4) the injunction is in the public interest
· Irreparable harm: impact we cannot calculate or would not expect one to have to suffer

· Winter v. Natural Resources Defense Council, Inc. 

· P sought a preliminary injunction to halt the navy’s sonar training on the grounds that it hurt marine mammals. A possibility of irreparable harm is not sufficient (lower court used sliding scale, accepting less on factor 2 if there was more on factor 1. Ginsburg dissented that this is acceptable). Even if P had shown irreparable harm, it is outweighed by public interest and navy’s interest in effectively training sailors.

· Situations were provisional remedy would be necessary: loss of business, forced into bankruptcy, loss of interest in real property, death, SBH/P

Remedies – injunctions by duration

· Preliminary injunctions are issued to preserve the status quo pending resolution on the merits. Can remain in effect indefinitely or dissolved

· Permanent injunction – issued after full adjudication on the merits

· Rule 65

· Can be issued without notice to opposing party (ex parte TRO) in extreme circumstances

· (c) Party seeking TRO must post a bond to ensure against harm D will suffer if injunction is wrong

· Rationale: ensures P will bear cost of error and gives D readily collectible damages

Remedies – declaratory relief 

28 USC 2201 In a case of actual controversy within its jurisdiction, any court… may declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought. A declaration shall have the force and effect of final judgment and reviewable as such
· Actual controversey means there must be a real dispute, justiciable. Can’t ask court about opinion for law
· There must still be a basis for subject matter jurisdiction!!!!

· In determining federal question jurisdiction, consider whether the complaint of the would-be Plaintiff  would raise a federal question
Financing

· Direct payment (hourly, flat fee)

· Contingency fee

· Someone else pays

· Insurance company

· 3rd party litigation finance company

· Other third party

· Non-profit, government agency, corporate employer for in-house

· Alternative litigation finance

· Company’s invest in litigation – nonrecourse loan

· Fee shifting/ spreading

· Common fund: P’s suit results in creation of a fund from which lawyer’s fees can be deducted

· By contract: parties contract to provide loser pays winner’s fees

· By common law: court has inreherent common law power to sanction parties acting in bad faith by requiring payment of attorneys’ fees

· By statute: state and federal fee-shifting statutes

Rule 1

Rules should be construed and employed to secure the just, speedy, and inexpensive determination of every action and proceeding

· Advisory committee note 2015: rule was amended to emphasize that parties share the responsibility to employ the rules that give J/S/I determination

Rule 2

One form of action (abolishes difference between suits of law and equity)

Rule 3 

Civil action is commenced by filing a complaint. Filing before SOL have run will satisfy SOL in federal question cases. 
· In a diversity case, since SOL is substantive law, state law decides what has to be done before SOL runs. For some states, filing a complaint will be sufficient while others will require serving as well

· Terms for purposes of FRCP
· Filing = delivering to court clerk’s official file (now it’s pdf upload)

· Service – delivering to other parties the summons and complaint (now court website automatically sends e-mail)

Rule 7

(a) pleadings allowed: complaint, answer, answer to counterclaim, answer to cross-claim, third party complaint, answer to third-party complaint, and reply to answer (if court orders)
(b) request for court order must be made by motion. Can be written or oral

· Pleading: documents identifying parties and describing claims and defenses. Statement of the parties legal position

· Two main pleadings are complaint and answer

· Answer can have three things

· Defenses

· Denial

· Affirmative defense

· Failure to state a claim

· Counterclaims

· Cross claims or third party claims

· Pleading can have one or more claims: Claim is description of facts that give rise to the legal conculsion that P is entitled to remedy

· Coloquially, “pleading stage” includes D’s motion in response to complaint

Rule 8 - complaint
(a)(1) short and plain statement of grounds for jurisdiction

(a)(2) short and plain statement of the claim showing pleader is entitled2relief

(a)(3) demand for the reief sought, which may include relief in the alternative or different types of relief
(d)(1) no technical form required

(d)(2) pleading can state inconsistent theories of liability and defenses
· Purpose is to give D notice. Purpose for short and plain statement is so discovery does sorting between cases and not pleading state
· For 8(a)(1),

· Diversity: include citizenship and amount in controversey

· Fed Q: statute

· Consider if PJ and venue are proper

· For 8(a)(2)

· What legal theories justify relief, what are the elements, which facts satisfy each element

· Does rule 9 require special pleading?

· For 8(a)(3)

· What is client entitled to and what do they want

· Complaints are not evidence. Attorney’s oral and written statements are not evidence. Exception: verified complaint signed by client

· Notice pleading: goal is to let D know enough to begin investigating and respond. Informs D what the suit is about, D is the audience

· Benefit: don’t put all the cards on the table

· Fact pleading: goal is to specify facts that establish liability. D and judge are the audience

· Benefit: efficient resolution b/c less discovery and more settling

· Interpretation of rule 8 by supreme court
· Conley (previous standard -complain shouldn’t be disissed for failure to state a claim unless it appears beyond doubt that P can prove no set of facts in support of claim)

· Bell v. Novick Transfer Co. shows application of Conley

· Twombly

· The Court found the complaint was insufficient even though it met Conley standard. Pleading must have enough facts to state a claim to relief that is plausible on its face. Plausible – not a probability requirement, just enough fact to raise a reasonable expectation that discovery will reveal evidence of illegal agreement. 
· Ashcroft v. Iqbal, 2009
· Complaint should be viewed in the light most favorable to the plaintiff, disregarding conclusory allegations and determining whether remaining allegations tell a plausible story of liability. In determining plausibility, courts must draw on judicial experience and common sense. 
· Iqbal built on Twombly to make clear it’s a 2-part test

· Plausibility is not the same as probability

· Cases most likely to raise plausibility objections: cases supreme court doesn’t like right now, discovery is likely to be lengthy or expensive, actions could be lawful or unlawful depending on mental state
· Statute or case law will usually speciy what P needs to allege to state a claim. Sometimes it’s not clear who has to allege what. Example, Jones v. Bock who had burden of raising exhaustion requirement

· Terminology: cause of action is elements necessary to prove legal theory. Claim is story that entitles P to relief

Rule 9 – pleading special matters

(b) In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person's mind may be alleged generally.
· Rationale: reduces number of frivolous fraud claims, temptation to turn breach of contract claim into fraud (fraud gets punitive damages), protects D’s reputation by making sure P will investigate

· Fraud claim has to meet both 8(a) and 9(b) requirements

· Stradford v. Zurich Insurance Co.

· Dentist sued his insurance company for breach of contract after they failed to pay for damages. Insurance company counter sued for insurance fraud because investigation showed the damage happened while his policy had lapsed.  “P knowingly and willfully devised a scheme and artifice ... to defraud defendants and obtain money by false pretenses and representations.” The Court found counterclaim did not satisfy particularity requirement of 9(b). Time, place, and nature of alleged misrepresentation must be disclosed to party accused of fraud. It wasn’t clear what exactly the lie was.

Promoting and regulating ethical conduct by attorneys

· Sanctions by presiding judge within current lawsuit: Rule 11, 26, 37, contempt, inherent powers

· Crim law, tort law, discipline by state bar

Rule 11
(a) Signature s requied on all papers

(b) Signature certifies that 


(1) no improper purpose


(2) legal contentions are warranted by existing law or nonfrivolous 
argument for changing existing law


(3) facts have or will have evidentiary support


(4) denials of facts are warranted on the evidence

(c) sanctions for improper signature

· Attorney, law firm, or party may be sanctioned for violating 11(b). (client can’t be sanctioned for legal insufficiency)
· Sanctions can be fine to the court or paying attorneys’ fees

· Non-monetary sanctions: striking paper, requiring participation in continuing legal education programs

(c)(2) motion to dismiss has to be separate from motion to sanctions

Rule 11 motion has to be served. If offending document is not withdrawn within 21 days attorney can file a motion

When court raises issue on its own, it issues an order to show cause why the attorney should not be sanctioned. In such a case, the only monetary penalty can be to the court

(d) inapplicable to discovery
SUMMARY: For papers represented to the court, signature acts as a certification of good faith and diligence in legal and factual contentions

· Rationale: deter abusive tactics and streamline litigation

· Rule 11 does not have intent requirement for bad faith (as compared to discovery rules?)

· 28 USC 1927: attorney who multiplies the proceeding in any case unreasonably and vexatiously may be required to satisfy the excess costs
· Walker v. Norwest Corp 
· P’s attorney didn’t properly allege basis for diversity jurisdiction. “Some of D’s are citizens fo dfiferent states”. This was a violation of Rule 11(b)(2) [legal accuracy] and (b)(3) because diversity was not supported by evidence. Counsel also failed to correct the defect after D’s counsel brought to their attention. The court affirmed district court’s award of attorney fees to D to be paid by P’s counsel.

· Christian v. Mattel, Inc.
· Creator of a USC cheerleader doll claimed that Mattel’s new Barbie line was a copyright infringement. Attorney ignored evidence that Barbie’s doll was copyrighted before cheerleader doll [b3 problem]. The 9th circuit reversed his sanction because the district courts reasoning included conduct that was outside the scope of rule 11. For example, throwing barbies off the table, interrupting his client’s deposition, misstating law in oral argument. 

Responding to the complaint

· Default judgment

· Default: getting clerk to enter official statement that D failed to respond to the complaint (55a)

· Once P obtains entry of default, can obtain default judgment from court (55b)

· Settlement (followed by voluntary dismissal)

· If before complaint, file nothing

· 41(a)(1), if occurs before D’s answer, P can file notice of dismissal, Otherwise, a stipulation of dismissal signed by all parties who have appeared. 

· Pre-answer motions under rule 12

· Answer (timing under rule 12a, substance rule 8b, 8c)

· new claims 13, 14

Rule 12 

(a)(1)(A) A defendant must serve an answer: [by definition, filing a pre-answer motion is before deadline to file an answer]

(i) within 21 days after being served with the summons and complaint; or

(ii) if it has timely waived service under Rule 4(d), within 60 days after the request for a waiver was sent, or within 90 days after it was sent to the defendant outside any judicial district of the United States.
(a)(4)(A) if the court denies the motion or postpones its disposition until trial, the responsive pleading must be served within 14 days after notice of the court’s action
(b) party may assert the following defenses

(1) lack of SMJ

(2) lack of PJ

(3) improper venue

(4) insufficient process [summons]
(5) insufficient service of process

(6) failure to state a claim upon which relief can be granted, and

(7) failure to join a party under rule 19

(c) after the pleadings are closed, a party may move for judgment on the pleadings [this is not a pre-answer motion]
(d) if matters outside the pleading are presented to and not excluded by the court, the motion must be treated as one for summary judgment

(e) party may move for a more definite statement of a pleading
· must be made before filing responsive pleading

· must point out defects and details desired

· if order is not obeyed within 14 days, court may strike pleading or issue any other appropriate order
(f) motion to strike. 
· Court may act on its own or by motion strike a phrase or entire part of the pleading. (If by motion - filed before responding to pleading or 21 days after being served if no response allowed). 
· D can strike complaint or P can strike insufficient defense in an answer.
· Can also strike redundant, impertinent, scandalous matter
(g)
· (1) motion under this rule may be joined with any other motion allowed by the rule. 
· (2) except as allowed uner (h), a party that makes a motion under rule 12 must not make another motion under rule 12 raising a defense that was available but omitted from its earlier motion. First available opportunity: first rule 12 motion or answer/ amended answer
(h) 

· (1) a party waives any defense listed in (b)(2-5) by omitting it from a motion in circumstance described by g(2)
· (2) failure to state a claim can be raised in a pleading, motion, or at trial [this doesn’t mean you can file another 12b6 motion!]
· (3) Court must dismiss at any time it determines it lacks SMJ
· Considerations in filing motion to dismiss: can all claims be dismissed? If the one claim that’s going to be dismissed significantly limits max amount client could be liable. 
Rule 8 – Responding to allegations
(b)Party can

· Admit

· Deny

· Admit in part, deny in part

· State they lack sufficient knowledge or information to admit or deny
· An allegation is considered admitted if a responsive pleading is required and it is not denied
(c) In responding to a pleading, a party must state an affirmative defense. [Failure to assert affirmative defense in an answer could waive it]

· Zielinski v. Philadelphia Piers, Inc. D denied all of the P’s allegation (that they owned and operated forklift)  and did not specify they transferred operation to another company. The Court ordered admission of the fact that D owned, operated and controlled. Because D was sloppy in responding, SOL ran out and P couldn’t sue right D. Also they were insured by same insurance anyway

Rule 15

(a)(1) Party may amend its pleading once as a matter of course within


(A) 21 days after serving or

(B) If the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading or 21 days after service of a motion under rule 12b, e, or f, whichever is earlier
(a)(2) in other cases, a party may amend only with the opposing party’s written consent or the court’s leave. The court should freely give leave when justice so requires
(a)( 3) required response to an amended pleading must be made within the time remaining to respond to original pleading or within 14 days after service of the amended pleading, whichever is later

(c) An amendement to a pleading relates back to the date of the original pleading when the amendment asserts a claim/defense that arose out of the conduct, transaction, or occurrence in the original pleading
· Beeck v. Aquaslide ‘N’ Dive Corp. P was injured on a waterslide, sued the corporation alleging it manufactured. D asked for leave to amend answer to deny manufacture. Court tried to balance policy concerns – free leave to amend vs prejudcing the P (SOL had run). The possible prejudice to the P was an insufficient basis on which to deny the proposed amendment. Regarding the lapse of SOL: the Court noted that the D was acting in good faith and initially thought they manufactured. If decision will affect party because of SOL:  will look at what steps were taken to discover facts
· Whether a claim “relates back” may depend on how far along the case is and if discovery is finished or just strating
· Moore  doctor recommended surgery, P signed consent form but operation left her permanently disabled. she alleged he violated consent law. She wanted to amend to allow for negligence. The statute of limitations bars the claim asserted in Moore’s proposed amended complaint unless the amended complaint relates back to the date of the original complaint.  Amendment is not allowed (it was in summary judgment phase)
· Bonerb court allowed the amendment – it was earlier in the case and discovery was just starting
· “amended complaint, first amended complaint”, “answer to first amended complaint”, “first amended anwer”
Discovery

Rule 16

(a) pre-trial conference – court may order attorneys and unrepresented parties to appear for one or more pretrial conferences (see purposes – expediting disposition, establishing early control, discouraging wasteful pretrial activities, improving quality of trial through more preparation, facilitating settlement)

(b) judge issues scheduling order after the initial conference. Must issue~90 days after service, unless good cause Scheduling order specifies major dates of the case

(c) court may require that a party or its representative be present or reasonably available to consider possible settlement 
(f) sanctions
Rule 26 – duty to disclose, general provisions

· (a)(1) Initial disclosures. Party must disclose information he may use to support his claims or defenses.

· Must disclose insurance policy information. This was a policy choice by drafters to not waste resources on litigation

· (a)(2) disclosure of expert testimony

· (a)(3) pretrial disclosure

· (e) supplanting disclosures

· (f) parties must meet to confer about discovery and problems that might arise. The meeting is supposed to take place at least 21 days before a scheduling conference is held with the judge, or a scheduling order by the judge is issued (usually 21 days before 90-day mark in a case)

· Within 14 days after the conference, parties must provide what they are required to disclose under 26(a). Also have to file a report with the court

· Then there is an initial scheduling conference with the judge. It is typically in person but could be telephonic

· Discovery requests cannot be made before the 26(f) conference

Rule 33 – interrogatories

· (a)(1) A party may serve on another party no more than 25 questions, including subparts.
· Interrogatories seek out written answers of questions
· They are inexpensive but have practical limits

Rule 34 – requests for production

· party may serve another party a request for production
· There is no limit on the number of requests

Rule 36 – written requests for admission

· (a)(1) a party may serve on another party a written request for admission [of fact, application of law to fact, opinion of either, or genuineness of document]
· Written request that a party admit or deny the truth of the matter in the request

· Way to focus issues to get undisputed issues out earlier

· There can be unlimited requsts for admission
Rule 30 – depositions

· (a)(1) can depose any person, including a party without permission

· (a)(2) need permission (court order or stipulation of parties) if more than 10 depositions, already deposed deponent, other things

· (b)(1) notice of deposition for party 

· Rule 45 -need subpoena along with the notice for non-party. Don’t need mechanics of rule 45. Just when to need a subpoena (deposition for nonparty)

· (b)(6) to take deposition of an organization/entity

· organization must then designate one or more officers, directors, or managing agents, or designate other persons who consent to testify on its behalf regarding questions the other party wants to ask. It’s up to the requesting party to specify the information

· useful when party doesn’t know who in the organization has the information

· (c)(2) witness usually answers questions despite objection by counsel exception; notable exception when answer calls for privileged information

· (d)(1) limit of one 7 hour day absent court order or stipulation of parties

· (d)(2) sanctions for anyone that delays
· (d)(3) motion to terminate or limit

· Deposition = taking sworn testimony from witness under oath
· Expensive because of video and audio recording.

· Judge can appoint referee for complex litigation
Rule 35 – physical and mental examinations

· (a) Order for examination may only be made upon a showing of good cause 

· Can have physical/mental examination of parties whose condition is at issue (for example, if claiming injuries, D may want doctor to examine)

· (b) examiner's report.

·  (1) the party who moved for examination must, on request, deliver copy of examiner's reports. 

· (4) by requesting and obtaining examiner's report, or deposing examiner, party examined waives any privilege it may have concerning testimony about all examinations of same condition
Rule 26 – scope

(b)(1) Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense and proportional to the needs of the case
· Relevance: evidence is relevant if it tends to prove or disprove something substantive law says matters in a claim or defense
· Favale v. Roman Catholic Diocese of Bridgeport court denied motion to compel nun to testify about prior treatment for anger management b/c not relevant to sexual harassment claim. Court looks at what was required to prove claim that school negligently hired: employer must have known exact type of behavior and anger management would not put school on notice that D might sexually harass. P never argued anger managememt led to harm.
· Proportionality: importance of issues at stake in the action, amount in controversy, parties’ relative access to relevant info, parties’ resources, importance of discovery in resolving the issue, burden outweighs benefit
· Oxbow Carbon & Minerals LLC shows level of specificity required to advance/ overcome proportionality objection

· Price v. Leflore county detention center public trust P sought to compel discovery request of written complaints for the last ten years. D argued the request would be highly burdensome because of how files were stored. The court limited discovery to six years.

(b)(5) Privilege (attorney-client, from doctor)

· Encourages honest relationships with attorney

· Privilege protects communication and not underlying facts which could be discovered through other methods

· (b)(5)(A) if a party t, must describe the nature of documents not produced in a privilege log

· Literal language: producing privileged document, even inadvertently, or testifying pricileged communication, will operate as a waver.

· Inadvertend disclosure is a waiver, since (b)(5)(B) does not say it’s not a waiver – party must return, sequester, or destroy until claim is resolved
· Can’t use privilege as a sword and a shield at teh same time. Example: P brings suit for IIED and claims privilege when asked if he had been in psychotherapy
(c)(1) Privacy: The court may, for good cause, issue an order to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense

· Rengifo v. Erevos Enterprises Inc. P brought action against former employer and requested court to issue protective order barring discovery related to immigration status. Granted. D argued it was relevant to credibility, and hours and wages. Court said they could get that information elsewhere and credibility does not outweigh chilling effect of immigration status on employees.
(b)(3) Work product
· (A) Documents/tangibles prepared in anticipation of litigation or trial by another party or its representative are not discoverable.

· (ii) Only may be discoverable if party shows substantial equivalent cannot be obtained without undue hardship

· (B) mental impressions, conclusions, opinions, or legal theories of attorney must be protected
· Procedure: disclose in privilege log and explain basis for withholding

· Doesn’t protect underlying information

· Hickman v. Taylor  P asked D for written statement of witnesses, memos of itnerviews, oral recollections. D’s argued it was trial prep material. The court held the material did not need to be produced. There was no showing of necessity or prejudice in preparing the case.
Experts 26(a)(2)
· Expert witness: retained in anticipation of litigation [contrast with fact]

· Testifying expert witnesses must provide a report. Must disclose name, experts’ opinions and basis, qualifications, compensation & report at least 90 days before trial
· 26(b)(4)(D). 35(b) Can only get disclosure of non-testifying experts in exceptional circumstances

· Thompson v. The Haskell Co. D seeking psychological report from non-testifying expert. Psychologist examined P shortly after she stopped working from D and was alleging depressed emotional state. Court found mental state ten days after being fired was probative to the allegation
· Chiquita International Ltd. V. M/V Bolero Reefer cargo vessel damaged the P’s it was carrying. The d’s sought the surveyor’s report who examined the ship on P’s behalf and other documents related to this investigation. He was an expert witness. Exceptional circumstances argument did nto fly because the D’s employees had an exclusive opportunity to examine during the voyage
Rule 37 – Sanctions /Abuses of discovery

· 26(g)(3) Attorneys’ fees will be an appropriate sanction for most violations

· 37(a)(1) Party can file a motion to compel documents, certifying they have made a good faith effort to resolve the dispute

· 37(a)(5) If court grants the motion to compel, the Court must grant reasonable attorneys’ fees in making the motion, unless disobedient party’s failure to comply was substantially justified

· 37(a)(5), If motion is denied, court must require paying other sides’ attorneys’ fees unless substantially justified
· 37(b) most common method for enforcing discovery rules

· After court has granted motion to compel and issued order, THEN if the D still doesn’t comply, sanctions under 37(b) are available depending on the circumstances

· court can dismiss claims, limit evidence parties can use at trial, award attorneys’ fees
· 37 (c)(2) failing to supply admission when a matter is true can result in paying for cost of proving
· 37 (c),(d),(f) automatic sanctions
· (c) without substantial justification, fails to disclose info required under initial disclosure, or fails to supplement. (not allowed to use the information and there can be additional sanctions)
· (d)Party fails to attend his own deposition or supply any answers for interrogatories [this is not about adequacy]

· (f) Failure to participate in discovery framing plan
· 37(e) ESI that should have been preserved in anticipation of litigation is lost and cannot be restored, the court 

· (1) upon finding prejudice to another party from loss of the information, may order measures no greater than necessary to cure the prejudice; or

· (2) only upon finding that the party acted with the intent to deprive another party of the information’s use in the litigation may:

· (A) presume that the lost information was unfavorable to the party;

· (B) instruct the jury that it may or must presume the information was unfavorable to the party; or

· (C) dismiss the action or enter a default judgment.

· If party files motion to compel, other party can move for protective order. The rules are structured to allow either side to make the first move. As a practical matter, most practitioners wait for the other party to file a motion to compel. Strategic reasons for this

· Judges hate discovery disputes, let other party look bad

· Highlighting that you care about not turning over documents

· Zubulake v. UBS Warburg LLP in an employment discrimination action, employees deleted emails and did not produce responsive documents.the court gave the jury an adverse inference instruction b/c acted intentionally. Also, counsel didn’t do enough in issuing the litigation hold.
· Steming from common law, duty to issue a litigation hold: instruction not to destroy any document that relates to a matter likely to end up in litigation that is reaosnably foreseeable. It’s not enough to just issue the litigation hold, have to make sure key players get it.

· Security National Bank Sioux City: court ordered attorney to produce and circulate a training video explaining the rationale of the opinion

Resolution without trial

Default Judgment


· 55(a) clerk must enter default against party who has failed to plead or defend

· 55(b) default judgment. Sometimes clerk can enter if claim is for certain amount
· 55(c) court may set aside entry of default for good cause, and may set aside final default judgment under 60(b)

· Reasons for setting aside default: illness, family emergency. Factors: was it wllful, will setting aside prejudice other side, is there a meritorious defense

· 60(b) 
· Mistake, new evidence that could not have been discovered in time to move for new trial, fraud [limit of 1 yr]
· Judgment is void, has been satisfied, any other reason that justifies relief [limit of reasonable time]
· Courts are more willing to set aside default than default judgment
· Peralta v. Heights Medical Center P served D 90 days after filing (TX considers nullity, under fed would be void). Texas corut held default judgment must stand absent showing of meritorious defense and this had substantial adverse consequences to D. Court found Texas rule violates due process.

Failure to prosecute: involuntary dismissal

· 41(b) if P fails to prosecute, comply with these rules, or court order, D may move to dismiss the action or any clain

· Involuntary dismissal is dismissal with prejudice. Exception: dismissed for jurisdictional grounds (Exception – if on jurisdictional grounds)
· Recall P can dismiss voluntarily under 41(a)

· Potentially relevant court orders are scheduling order [rule 16 provides its own sacntions]  and discovery orders [protective order, order compelling discovery, sanctions]
Alternative dispute resolution

· Arbitration: 3rd party decides who wins

· Mediation: 3rd party helps parties negotiate settlement

· Central district of CA requires litigants to select from a menu of ADR options in initial status conference
Summary Judgment – Rule 56
· (a) a party may move for summary judgment, identifying each claim or defense – or the part of each claim or defense – on which summary judgment is sought. The court shall grant summary judgment if the movant shows there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law

· (b) may be filed any time until 30 days after close of didcovery
· (c)(1)(A) party must support assertion by citing to particular parts of materials in the record

· (c)(3) the court need consider only the cited materials

· (c)(4) An affidavit or declaration must be made on personal knowledge, set out facts that would be admissible in evidence.

· (d) if nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may (1) defer considering the motion or deny it

· record = trial evidence, pleading is disregarded

· if granted, no further discovery and not trial

· for cross motions, only one can prevail

· Celotex Corp v. Catrett P brought suit alleging husband’s death resulted from products containing asbestos. D moved for SJ on grounds that P failed to prove they caused the injuries (asked for witnesses and they failed to identify). The trial court granted summary judgment. The P argued D has burden to rule out P was exposed to asbestos. The court held that a D can prevail by showing they did nto do it or that P cannot prove based on evidence. For D to meet burden of showing lack of any genuine issue of material fact, D can do so either by producing evidence that disproves P’s claim, or identify those issues on which the P cannot meet his burden of proof at trial
· Tolan v. Cotton police shot and injured an unarmed man. The trial court granted summary judgment to D’s but the fifth circuit reversed because. There was conflicting evidence and the lower court did not view the evidence in the light most favorable for the moving party.

· Bias v. Advantage International, Ic. Basketball player died of cocain overdose. His parents sued his talent representation for failing to procure life insurance. D’s argued even if they applied he would have been denied. They provided evidence of drug use. P parents submitted evidence from the coach, and that they didn’t know he used drugs. The court said SJ is still appropriate because P’s evidence did not rebut the D’s

Trial

· For federal civil cases, the 7th amendment preserves a right of trial by jury for suits at common law, where value of controversey exceeds $20.. and no fact tried by a jury shall be reexamined

· Suits at common law refers to former distinction between courts of law (jury trial) and equity (no jury trial)

· Supreme court: to preserve the right to a jury trial means to keep the right as broad as it was in England in 1791. For new claims that didn’t exist at common law: find closest historical analogy

· There’s no fed constitution right for fed case in state court. State’s are free to create jury right through statute
· When there are both legal and equitable claims: legal claims tried first to the jury. Then the jury finding will bind the judge in deciding the equitabnle claim

Rule 38 – invoking right to jury trial

· (b) party may demand a jury trial by

· (1) serving a written demand – which may be included in a pleading – no alter than 14 days after the last pleading, and (2) filing in accordance with rule 5d  

· (d) failing to serve and file waives the right

· *Party can include jury trial demand in the pleading or answer*
Rule 39 – judge can order a jury trial even if party fails to demand

Rule 48
· Jury must begin with at least 6 and no more than 12 members
Jury selection

· Jury pool/venire: potential jurors from “fair cross sections of the community” (1861) are summoned to court.

· Voir dire: opportunity to question jurors orally, in writing, or both, to identify unbiased jurors

· Rule 47 – parties are entitled to 3 peremptory challenges. Court can dismiss jurors for good cause.

· Illegal to strike based on age or gender

Procedure at trial

· Party with the burden of proof first presents the prima facie case and goes last for rebuttal.

· Jury is instructed on the law by the judge

Rule 50 Judgment as a matter of law

(1) the court may grant a motion for judgment as a matter of law if a party has been fully heard on an issue and the court finds a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue

(b) if the court does not grant a motion for JMOL, the court is considered to have submitted it to the jury. 

No later than 28 days after entry of judgment, the movant may file a renewed motion for JMOL and may include an alternative or joint request for a new trial under Rule 39

In ruling, the court may 

(1) allow judgment on the verdict if jury has returned

(2) order a new trial or

(3) direct the entry of JMOL

(c) trial court conditionally rules for what should happen if court of appeals reverses 
· Reid v. San Pedro, LA & Salt Lake Railroad land owner sued railroad for killing cow. The outcome of liability depended on whether the cow went through a damaged fense or if the gate was left open. Trial court denied D’s motion for JMOL and jury found for the P. The court found JMOL should have been granted to the D. P had to show by preponderance of evidence court entered through the fence. Where evidence points to two things equally, P must fail
· Pennsylvania Railroad v. Chamberlain Decedent was riding in a railroad car. Allegation:  cars ridden by employees crashed into his, causing him to be thrown onto the track, ran over, and killed. The trial court granted D’s motion for JMOL. Three witnesses for D testified there was no crash, and P’s only witness was far away. The supreme court affirmed JMOL. Verfict for P could not have reasonably resulted from the evidence and only from mere speculation
· near scinitilla of evidence is insufficient to present case to jury
· difference between JMOL and renewed JMOL: after being reversed on appeal, JMOL can lead to new trial whereas renewed JMOL could reinstate jury verdict
· record for JMOL: trial evidence

· party cannot move for renewed JMOL unless previously motioned. This is because of 7th amendment reexamination clause

Rule 59 New trial

· (a)(1)(A) The court may grant a new trial after a jury trial for any reason for which a new trial has previously been granted in an action at law in federal court
· (b) motion must be filed no more than 28 days after entry of judgment
· may be granted for flawed trial procedures or flawed verdicts

· flawed trial procedures
· legal errors by judge (wrong instructions, wrong evidentiary ruling)

· lawyer misconduct

· jury tampering or misconduct

· flawed verdicts

· most common: verdict is against the great weight of evidence

· newly discovered evidence

· record: trial evidence + any new evidence

· Lind v. Schenley Industries  Employee alleged employer breached oral promise of increase in pay. Alleged promise would have quadrupled his salary in made him highest paid in teh company. Jury found in favor of the P. the trial judge granted the D renewed motion for JMOL and contingent new trial motion under 50c on teh ground that the verdict was against the great weight of evidence. The Court reinstated the jury’s verdict in favor of the P. Since the case was simple and straightforward, the trial judge had substituted his judgment of credibility of testimony for that of the jury.

· “against the great weight of evidence”

· between the standard for JMOL (certain) and when judge substitutes his view with that of the jury

· Judge has a firm and definite conviction that the jury was wrong, even if there was some evidence consistent with the verdict

Miscellenaeous

· Jury as a black box: we know input and output but not what’s inside
· Rule 49 

· parties can submit questions to the jury as part of the input

· special verdict: asks questions about fact, court makes conclusion based on facts

· general verdict: jury finds for D, or P with _ amount

· Remittitur: judge gives P choice of new trial or reduced damages (supreme court – have to give a choice)

· Additur: judge gives D choice of new trial or higher damages (supreme court – unconstitutional because violation of 7th amendment, makes award that jury never made)

Appeals

· Generally can’t introduce new evidence on appeal. Court of appeals will look at trial transcript and evidence before trial court
· Can’t present new issues either, the exception being SMJ

· Appellate court can affirm on a basis different than trial court’s reasoning

· Who can appeal: only “aggrieved parties”. Aggrieved parties are those that have had adverse judgments entered against them


Timing for filing an appeal
· Notice of appeal must be filed with the district clerk within 30 days after the judgment or order is entered  (60 days if US is a party to the action)

· Final decision rule: 28 USC 1291. Court of appeals have jurisdiction of final decision by the district court

· Decision is final if it ends litigation on the merits

· Supreme court: final decision is one where district court disassociates itself from the case

· Exceptions to final decision rule
· Rule 54(b) When there is more than one claim for relief or multiple parties, the court may enter final judgment for fewer than all claims or parties, if the court expressly determines there is no just reason for delay. [otherwise an order that adjudicates fewer than all claim for fewer than all parties is not final]

· 1292(a)(1) preliminary injunctions

· 1292 (b) certification – certified by the district court and appellate court accepts jurisdiction
· Liberty Mutual Insurance Co. v. Wetzel Employees sued their employer under title 7. The trial court neither granted nor denied any of the relief the P asked for, and only granted partial SJ on the issue of liability. The supreme court raised the issue of whether there was jurisdiction for appeal. The court found the district court’s order was not appealable and appeal was dismissed
· If an appeal is filed too early (before final judgment) or too late, court of appeals will say they lack jurisdiction
Dispositions
· Affirm: result is correct

· Reverse: result is incorrect

· Grounds for reversal is reversible error occurred in trial court and the error was not harmless (could have affected outcome)

· Remand: sent back for more proceedings

· Dismiss the appeal: rare

Standards of review

· Clear error: most deferential, applies to factual findings
· 52(a)(1) – in bench trial, court is obligated to make written findings of fact. For jury, it’s not so specific, only have the verdict

· Andersen if a jury can look at the facts and go either way, the jury is not wrong, the findings are not clearly erroneous

· Abuse of discretion: reversal is possible only when appellate court is convinced firmly that the reviewed decision lies beyond the pale of reasonable justifications under the circumstances
· Discovery orders, admissibility of evidence issues 
· De novo: no deference to trial court, done for questions that are believed to have a single right or wrong answer with regard to the law
· Jury instructions left out element, element described incorrectly, deciding whether to grant dispositive motion (MSJ, JMOL)

· 28USC 2111 on any appeal, the court should ignore errors or defects which do not affect substantial rights of the parties [ignore something if it’s harmless]

· In other words, trial court will not be reversed for errors that didn’t affect the outcome

· Harden v. Jayco, Inc. Trial court granted SJ for a party that submitted evidence (Expert report) that was not in admissible form through affidavit. The P’s lawyer objected but did not submit any counter evidence. on appeal, court found the error is harmless because there would still be SJ
CLAIM PRECLUSION

A claim is precluded in lawsuit 2 when 

1. it is the same claim asserted in lawsuit 1, 
2. the claim is asserted by the same claimant against the same responding party, 
3. lawsuit 1 resulted in a valid and final judgment, and 
4. the judgment in lawsuit 1 was on the merits.
1. A claim is the same when it could have and should have been asserted in an earlir proceeding. A claim could have been asserted if it was factually and legally possible to litigate the first time. There is aplit authority regarding whether a claim should have been asserted. The majority view is a claim should have been asserted if it arises from the same transaction (test: arises from same set of facts). Another view is a claim should have been asserted if it arises from the same cause of action (test: focus on amout of overlaps of claims, elements)
3. judgment is valid if court had power to bind the parties. Judgment is not valid if  court didn’t have PJ. States disagree on whether valid means there had to be SMJ. Final judgment is same rules as appealability
 4. Judgment is on the merits if the party being precluded had a fair opportunity to prevail on the merits. 
· Rationale: already had a fair opportunity to litigate, finality, efficiency

· more things are precluded under the transactional approach 
· same party: supreme court has rejected the virtual representation idea
· Taylor v. Sturgell Antique aircraft enthusiasts wanted access to specifications of WWII aircrafts. One sued under the freedom of information act, the corut found for the FAA. Another enthusiast filed, the DC court held he was virtually represented by first P, but supreme court unanimously reversed.

· Rejecting this idea doesn’t lead to more litigation, attorneys won’t bring claim that’s already lost b/c there’s still precedent

· Fair opportunity to prevail on the merits

· Jury trial is fair

· JMOL is fair

· SJ is fair
· Dismissal for failure to state a claim can have preclusive effect. Supreme court said so, but it may depend on why there was failure to state a claim. Can argue it’s not preclusive


· Dismissal for lack of PJ is NOT on the merits so NOT preclusive

· Dismissal for failure to prosecute, or violation of court rules ( on the merits and preclusive

· Knowing which preclusion law to apply

· Between states: law of jurisdiction that rendered first judgment (rationale – full faith and credit [clause] shall be given in every state to judicial proceedings of every other state

· 28 USC 1738 – law of jurisdiction that rendered first judgment

· Under erie, preclusive effect is substantive

· How to raise clain preclusion as a defense

· Affirmative defense in an answer

· Motion to dismiss or motion for summary judgment

· Even though for motion to dismiss court only looks at pleading, some courts will treat previous court records as judicially noticeable
ISSUE PRECLUSION

A party may be precluded from re-litigating an issue in Lawsuit 32 when:

1. It is the same issue decided in lawsuit #1

2. The issue was actually litigated and determined in lawsuit 1; and

3. Lawsuit 1 resulted in a valid and final judgment; and

4. The determination of the issue was essential to the judgment in lawsuit 1; and

5. The precluded party had adequate opportunity and incentive to litigate the issue in Lawsuit 1

6. [in a minority of states: the party benefitting from preclusion must have been a party to lawsuit 1 – mutuality requirement. The majority rule is NO mutuality required]

· Element 1- Same issue: case specific decision regarding facts or application.
· Element 2 – actually litigated

· Motion to dismiss, JMOL, MSJhave been actually litigated
· stiuplation of admission is not actually litigated or decided
· Parks husband and wife suid a railroad for wife’s injuries and husband’s loss of consortium. The jury found for the railroad. The earlier lawsuit could have either been because of contributory negligence or lack of evidence for his loss of consortium.When the husband brought a second law suit for his own injury, he was not precluded since it was not clear whether his CN was actually litigated
· Element 4- split authority on if determinating the issue was essential to the judgment if there is alternative grounds for a holding. Modern view (R.2d) is that neither are precluded because neither are essential. Another view (R.1) is if there are alternative grounds, each are independently sufficient and essential, so it is precluded.
· Element 5 – precluded party must have been a party in the first law suit so the would have adequate opportunity and incentive
· Parklane Hosiery Co v. Shore in an initial law suit, court found a corporation’s proxy statement false. There was a later a shareholder class action, P asked for partial SJ on issue of false proxy statement. The supreme court held it’s ok to apply non-mutual, offensive issue preclusion even though no mutuality. (applying preclusion isn’t mandatory) Circumstances where it’s better not to apply non-mutual offensive issue preclusion.
· P absolutely could have participated in the first action, deliberately sat on the sidelines to wait and see result

· D didn’t litigate hard because stakes were small

· One or more inconsistent judgments on an issue

· second action affords the defendant procedural opportunities unavailable in the first action that could readily cause a different result. 

· Courts give preclusive effect to arbitration findings as well
Preclusion and joinder

· Rule 18 allows joining as many claims against an opposing party but it’s not required. However, may be precluded later
