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When Determining the Tax Treatment of Entities
1. For Entities Organized as Corporations for State Law Purposes

a. RULE: Taxed as corporations under sub-chapter C. Some can qualify to be taxed under sub-chapter S, but they have to make an election.

2. For Other Entities (general partnerships, limited partnerships, limited liability companies, business trusts)

a. RULE: ask a series of questions
i. Is the entity recognized?

1. Generally, the answer is yes, but there needs to be a valid business/ financial reason the entity exists AND entity cannot only exist transitorily. 

ii. If so, is it a business entity?

1. i.e. not a trust or special treatment entity. Reg. §201.7701-2(a).
iii. If so, how many members does it have?

1. 2 or more owners: can be classified as either a corporation or a partnership. Without election, classified as partnership.

a. EXCEPTION: If a partnership’s interests are publicly traded, and the partnership does not have predominantly passive type income (90%), then partnership will be taxed as a corporation. §7704.
2. 1 owner: can be classified as either a disregarded entity or corporation. Without election, classified as disregarded entity.
When Forming a Partnership or Contributing Assets to an Existing Partnership
3. Contributions of Money or Property

a. §721(a): NO gain or loss shall be recognized to a partnership or any of its partners in the case of a contribution of property (non-recognition rule)
i. Partnership’s inside basis=carryover (subject to exception below). §723.
ii. Partnership’s holding period= tacked on from partner’s holding period §1223. 
iii. Partner’s outside basis= substituted (subject to exception below). §722.
iv. Partner’s holding period in interest= if asset was capital or §1231, tacked. If not, 0 years. §1223
b. IMPORTANT EXCEPTION( §721(b): where there is a partnership, more than 80% of value of assets (excluding cash) are held for investment & are readily marketable securities & transfer results in diversification of assets( any BIG is recognized and added to partnership’s IB and partner’s OB. 
c. For later selling or exchanging, note that any BIG or BIL must be recognized by contributing partner. Anything in excess is divided. §704(c).
i. Character:  
1. RULE: Depends on how partnership treated the assets.  However, there are exceptions:

a. Accounts receivable: Ordinary gain even though it might be capital for a partnership. 

b. Inventory: If disposed within 5 years of being contributed, OI regardless of partnership’s use. 

4. Contributions of Encumbered Property Specifically

a. RULE: 

ii. Relief of debt is treated as a cash distribution, decreasing OB. If distributions are in excess of OB, there is gain (look to holding period and hot asset rules) §752(b)
iii. Debt incurred is like a cash distribution, increasing OB. §752(a)
b. For Recourse Debt( Constructive Liquidation
c. For Non-Recourse Debt( Three Step Algorithm
iv. Allocate non-recourse debt to each partner up until his share of minimum gain
v. Then allocate debt to each partner to the amount of his share of §704(c) gain that would be recognized if we transfer property in satisfaction of debt and nothing else

vi. Last chunk gets split in accordance with partner’s share of profits
vii. See chart below. 

[image: image1.png]Step Fran George Helen

Step 1 $0 $0 $0
Step 2 $0 $0 $15,000
Step 3 $5,000 $5,000 $5,000
Share of debt $5,000 $5,000 $20,000




d. ISSUE: What is the definition of liability?
viii. Does it create or increase basis in the obligor’s assets?

ix. Does it give rise to an immediate deduction to obligor?

x. Does it give rise to an expense that is not deductible because the IRC says it’s not deductible?

xi. EX: Payables
1. For cash method TPs, there is no deduction. Thus, when a partner contributes payables, she is NOT relieved of any liability because there was none. Reg. §1.752-1(a)(4)(i)
2. If on the accrual method, the payables would have given rise to deduction and now treated as liabilities for the purposes of §752.

5. Contribution of Services

a. ISSUE: What happens when a partner contributes services?
xii. Service provider has compensation income 
xiii. Partnership has a deduction or must capitalize costs depending on their nature.
b. ISSUE: How do we characterize this transaction?
xiv. McDougal Approach: Treat partnership as having distributed a percentage interest in all its assets to the new partner in payment for his services. The service provider then contributes the property for the ownership interest. 
1. Economic Consequences: Compensation income in the service provider; deduction/capitalization for the partnership, gain or loss on deemed disposition of pro-rata shares of assets (split among partners)
2. NOTE: This necessarily means that any BIG would be recognized by a contributing partner!
xv. Cash-out/Cash-in Approach: Partner is deemed to pay for services in cash, which partner pays back for partnership interest!
1. Economic Consequences: Compensation income in the service provider; deduction/capitalization for the partnership
When Determining Pass-Through of Income and Loss

6. At the Partnership Level

a. RULE: 

i. Character of partnership items is determined at partnership level
ii. Elections needed to compute partnership income/loss made at the partnership level. (e.g. §1231, §1221, whether LTCG or STCG)
1. Without regard as to what business the partners are in

7. At the Partner Level 
b. RULE: Computations to determine how each item interacts to determine partner’s tax liability occur at partner level
i. EX: §1231 gain/loss, STCG, §1221 gain or loss, charitable contributions, separate dividends, taxes paid or accrued to foreign counties, stockbroker’s fees
ii. NOT OI (like §1245 gain)

8. Order for Outside Basis Adjustments


c. Note: OB adjustments occur in the last day of the taxable year. Contributions/distributions, on the other hand, adjust OB as made. (Exception for distributions made in advance of income).
d. Note: basis CANNOT go below 0!
9. Alternative Basis Rules of Reg. §1.705-1(b)
e. RULE: Pro-rata allocation of basis, only if you lose historical records!
10. Limitation on Partners’ Deductions for Losses

f. Approach
i. Does §704(d) limit based on OB cap?
1. NOTE: Excess losses are carried forward. §704(d)(2).
2. NOTE: All distributions come BEFORE losses in OB calculation.
ii. If not, what about at-risk rules of §465?

iii. If not, what about passive loss rules of §469?

When Determining Partnership’s Taxable Year

1. RULE: Three tier test
a. If there is a majority interest taxable year (one or more partners have an aggregate interest of more than 50% of profits and capital), partnership must use that year

b. If not, partnership must use taxable year of all principal partners (interests of 5% or more in profits in capital)
c. If cannot, must choose taxable year with the least aggregate deferral
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2. Alternative Rule: any taxable year that is justified by business purposes (other than income deferral)—think seasonal businesses, like ski resorts.
§704(b) Reg Allocations (Special Allocations)
RULE: All partnership special allocations must have substantial economic effect. So ask (1) is there economic effect, and (2) is it substantial? If none, then we look at partner’s interest.
11. Economic Effect

a. Basic Test: 

i. Capital accounts must be maintained in accordance with tax regulations

ii. Liquidating distributions be made in accordance with positive capital account balances
iii. Any partner with negative account balance must contribute an amount equal to that negative balance when partnership liquidated.

b. Alternative Test

i. Capital accounts must be maintained in accordance with tax regulations

ii. Liquidating distributions be made in accordance with positive capital account balances
iii. There is a qualified income offset, which pretty much means that the allocation has economic effect to the point the capital account stays above 0.
12. Substantiality
c. RULE: an economic effect of an allocation is substantial if there is a reasonable possibility that the allocation will substantially affect the dollar amounts independent of tax consequences
i. Look to how many dollars a partner would get if the partnership liquidates and the allocation was in place versus if it liquidates and the allocation was not. If the numbers are not significantly different, not substantial.
d. Two Contexts:
i. Shifting tax consequences (shifting from one partner to another):
1. RULE: no substantiality if (1) partners’ capital accounts wouldn’t have been substantially different and (2) smaller tax liabilities
ii. Transitory Allocations

1. RULE: no substantiality if (1) partners’ capital accounts wouldn’t have been substantially different without the special allocations (in present value terms) and (2) smaller tax liabilities
e. Presumptions to deal with transitory allocations
i. Presumption 1: If it turns out that the capital accounts would have ended up in the same place without the special allocations and did actually reduce tax liabilities, in present value terms, it will be presumed that there was a strong likelihood from the outset
ii. Presumption 2: There will be substantial effect if, at the time the allocation becomes part of the partnership, there is a strong likelihood that the offset allocation will not, in large part, be made with 5 years of the original allocation.
iii. Presumption 3 (important): book value of property will be presumed to be its FMV. Adjustments to tax basis (or book value) will be presumed to be matched by corresponding changes in property’s FMV. Thus, there cannot be a strong likelihood economic effect of an allocation will be largely offset by an allocation of gain or loss from disposition of property.
13. Allocations Attributable to Nonrecourse Debt

f. TEST: 
i. Basic or alternative test for economic effect
ii. Agreement must include minimum gain chargeback provision
iii. Must allocate nonrecourse deductions in a manner reasonably consistent with allocations that DO have substantial economic effect of some other allocation that does have substantial economic effect of a property encumbered by loan
1. i.e. if recourse allocations do have economic effect, follow those recourse allocations
iv. All other adjustments must comply with regs
g. How to approach?
i. Take the recourse deductions as you would under normally economic effect rules up until the amount of equity!
ii. When deductions eat into the nonrecourse loan, ask, 
1. Does the allocation continue to have economic effect? If not, follow PIP. 
2. If so, will there be minimum gain when you take NR deductions that would allow them to continue taking the deductions?
h. NOTE: Possibility to share any ratio in which income is shared (after the flip) or anywhere in between. 
When Dealing with Allocations to Contributing Partners (depreciation/§704(c) gain/etc.)

RULE: Want to make sure book allocations match tax allocations to non-contributing partner! (traditional method)
1. If you cannot (ceiling rule), there are curative allocations
a. RULE: Take other items of partnership income or loss of the same character and allocate them so as to have the partners end up where they would have been without ceiling rule!

2. OR there are remedial allocations
a. RULE: Do not use items of partnership income or deduction, but rather create two fictional and offsetting items
RULE: Any book ups result in §704(c) gain
RULE: if there is BIL on property and contributing partner leaves, remaining partners cannot recognize that BIL. §704(c)(1)(C)
When Allocating Liabilities

14. Basic Rules for Treatment of Debt

a. RULE: An increase in partner’s share of partnership debt is treated as a contribution, increasing the partner’s outside basis (§722). §752(a)
b. RULE: A decrease in partner’s share of partnership debt is treated as a distribution, decreasing OB to 0 and then triggering gain!. §§732, 733, 752(b).
15. What is a liability? 
c. It’s an obligation. Treas. Reg. §1.752-1(a)(4)(i)
d. More than just debt—tort obligations, contract obligations, futures contract, etc. 
16. When allocating recourse debt…

e. RULE: Any time a partner is economically at risk for a liability, it is recourse. The amount of risk is the share of debt. Use the constructive liquidation rule using loss percentages under Reg. §1.752-1(b)


i. Constructive liquidation makes sure partners can take all losses possible and that §704(d) would not cap their losses!
f. ISSUE: no deficit restoration obligation?
i. RULE: Allocate all loss to the partner with no deficit restoration to the extent of capital account. Remaining loss goes to the general partner. The negative capital balance is the general partner’s share of the debt.

17. When allocating nonrecourse debt…
g. RULE: 3 Step Algorithm Reg. §1.752-3
i. Partner’s share of minimum gain( amount of debt minus book basis of collateral; to make sure you have enough OB to take NR deductions see above
ii. Partner’s share of §704(c) gain partner would recognize if property were given in exchange for disposition of the debt and nothing more!

1. The lesser of 

a. Either the difference between the book and tax bases of the collateral OR

b. Amount of debt and tax basis of the collateral. 

iii. Anything in excess is divided according to partners’ profit percentages. If partnership agreement provides, partner’s share of expected nonrecourse deductions (remember reasonably consistent with allocations that do have economic effect?)
Transactions Between Partners and Partnership: Transactions Involving Services, Rents, and Loans (Compensation other than Property Transactions)
RULE: There are three ways to compensate a partner
· Allocations with linked distributions (most common). §731
· Compensation other than in partner’s capacity as a partner §707(a)
· Payments in capacity as partner but without regard to income of partnership (guaranteed payments) §707(c)
18. How to determine what kind of payment?

a. Ask were partner’s services rendered in capacity as partner in partnership? If no, then this is a §707(a)

i. If an isolated event, Pratt says that it could be a §707(a) payment.

b. If yes, did the payment depend on partnership’s income? If no, §707(c). If yes, §731. 

19. Tax Consequences of §731 distributions

c. Allocation increases partner’s OB!
d. Distribution decreases OB; no gain to partner unless there is a distribution in excess of OB

e. Character: same as in partner’s hands

f. Partnership: cannot deduct or capitalize!!!

g. Timing: Whenever partner is allocated the money

20. Tax Consequences of §707(a) payments
h. Like a payment to an outside party

i. Character: compensation income if paid for services; rent if being paid for use of property; interest if she is made a loan (may be ordinary or capital, depending on partnership)

j. Partnership: Either deducts or capitalizes depending on normal rules

k. Timing: Each party uses its own method of accounting, unless the partnership has a deduction

i. EXCEPTION: If partner is on the cash method, accrual method partnership must wait until partner includes item in income before taking a deduction! §267(a)(2). Here, they are related parties. 
l. §199A: works if other requirements are met. 
21. Tax Consequences of §707(c) payment

m. Character: ordinary income to partner

n. Partnership: can deduct unless they must be capitalized

o. Timing: partnership’s method of accounting governs for both parties
p. §199A: Categorically disqualified from treating these payments as QBI!

22. Issue: Is a partner treated as employee for any other purpose?

q. RULE: 

i. For most fringe benefits under §132, yes.

ii. For §106 and payroll tax system, no. (these are §707(c) payments, so not treated as an employee).

iii. For §119, unclear.

Transactions Between Partners and Partnership: Transactions Involving Property

1. Related Party Loss Disallowance Rules (Authorities) 

a. §267(a)(1)--> no deduction shall be allowed in respect of any loss from the sale or exchange of property between persons specified in (b)
i. But for sales to partnerships, that could be found in §707(b)(1)
1. Partners selling property to partnerships have disallowed losses only if their interests > 50%. Not equal to.
xvi. Partnership's sale
1. §707(b)(1): Partnership sale of property to more than 50% partner is disallowed

2. §267(b)(1): losses between families are disallowed!
3. brothers and sisters, spouse, ancestors, and lineal descendants (like sons, grandchildren, etc.)

4. §267(b)(2) --> individual and corporation more than 50% of value of outstanding stock which is owned by individual!! (look at reg below!)

5. §267(b)(10)--> losses are disallowed for commonly controlled entities (partnership and corporation) are related if

a. Same persons (could be multiple partners—one or more) own more than 50% of value of stock and 50% capital interest (but note the deemed attribution rules)

6. Reg. §1.267(b)-1(b)(1)--> sale by partnership to persons (including corps) not partners
b. Sale by each partner to persons (disaggregation rule)
c. If any of the partners are in relationship in §267(b), do not allow their portion!

7. §707(b)(1)(B)-->Commonly controlled entities (sale between partnership and partnership)
d. no deduction shall be allowed in respect to two partnerships in which the same persons own directly or indirectly, more than 50% of the capital interest or profits interest

i. §267(e)(3) If corporation is a partner--> any shareholder is treated as owning the interest in partnership so long they own 5% or more of value of stock!
1. NOTE--> look at how much of corporation interest someone owns. Use the same constructive ownership rules.
b. For deemed ownership rules--> §707(b)(3) tells us to use §267(c) rules

i. §267(c)(1)--> corporation to shareholder attribution (in proportion)
1. §267(e)(3)--> corporation= shareholder when shareholder owns > 5% in value of stock
ii. §267(c)(2)-- Family:  brothers and sister, spouse, ancestors, and lineal descendants

iii. §267(c)(5)--> multiple attribution rules
1. By reason of corporation to shareholder (c)(1)--> can be attribute again. Treated as actually owned by shareholder!

2. By reason of family attribution--> (c)(2) and partner to partner attribution stock holdings--> (c)(3), no further attribution allowed! (See Dean in (a))

c. ALWAYS REMEMBER TO SAVE LOSSES FOR LATER

i. §267(d)--> remember that to the extent of gain, losses by subsequent parties make gain unrecognized. However, unrecognized gain STILL increases OB under §705!

d. OB adjustments

i. Increase for unrecognized gain to partners in partnership!

ii. Decrease for share of loss that was disallowed under the disaggregation rule to Partner

2. §707(b)(2) Gain Recharacterization

a. RULE: If property is exchanged, in the hands of the transferee, it would be any property other than §1221 property between (partnership and person owning more than 50% interest) or (between two partnerships, in which same persons own more than 50% capital or profits interest), gain on transfer is ordinary!
i. Constructive ownership rules apply!

3. Disguised Sales
a. RULE: §707(a)(2)(B)--> if a transfer of money or property to partnership from partner and then a related transfer of money or property from partnership to partner and the two properly taken together are properly classified as a sale or exchange, then they should be treated as sale or exchange. 

i. PRESUMPTIONS:
1. If transactions occur within 2 years of one another( sale, unless facts and circumstances suggest otherwise. 
a. NOTE: The distribution could happen BEFORE the contribution.

2. If they are longer than 2 years( not sale, unless facts and circumstances suggest otherwise

ii. In this event, book books stay the same, but tax books just change to take sale into account, meaning OB goes up by contributed amount, but does not go down by reason of distribution. Partner’s outside gain is not added to OB.
iii. AR=distribution; basis=(distribution/FMV)*basis

iv. Partnership=distribution+ 1- (distribution/FMV)*basis( contribution basis

b. Issue: Disguised Sales and Debt
i. RULE: 

1. If partnership takes property with qualified liability( no disguised sale

2. If partnership takes property with nonqualified liability( partner’s reduction of liability is treated as a sale
a. NOTE: For nonrecourse debt, only use the last step of the 3-step algorithm. 

ii. Issue: When is debt not nonqualified? 

1. Old and cold (longer than 2 years)

2. Not incurred in anticipation of contribution (however, if incurred within 2 years, there is a presumption of finding nonqualified debt)

3. Capital expenditure debt 
4. Debt incurred in trade or business, but only if all assets (other than those that are immaterial to trade or business are transferred) (again, presumption of 2 years in favor of nonqualified debt)

5. For recourse debt, added required that amount of debt must not exceed FMV.
iii. AR=amount of debt decrease; basis= (proportion of debt decrease to FMV) * basis. Contribution basis is what is left. 
iv. Partnership( takes cost basis of liability decrease + carryover. 

v. Book books stay the same. 

When Selling a Partnership Interest

23. Gain or Loss
a. Issue: What is partner’s basis for gain purposes?
i. RULE( Rev. Rul. 84-53: For purposes of computing the partner’s gain or loss, pro-rate basis between interest kept and interest sold in proportion FMVs.
b. Issue: Debt?
i. RULE: bifurcate
1. Find out how much debt partner is giving up( goes in AR and AB

2. Next use Rev. Rul. 84-53 above to divide basis between what was retained and what was given up

24. Character (HOT ASSET RULES of §751(a))
a. Always look for unrealized receivables and inventory (hot asset). 

b. RULE: When a partner sells interest, we treat it as partnership really selling all of its assets. The portion of gain on the hot assets attributable to him would be the amount of gain on sale of interest that would be ordinary! So, it is like an asset sale 
i. NOTE: take into account §704(c) gain.

ii. NOTE: Regardless of overall loss on the sale. 

25. Purchaser’s Side: Basis Aspects (§754 Election)
a. FIRST FIGURE OUT NEW PARTNER’S OB (add in debt)

b. §754 election leads to §743(b) adjustment
i. Steps to Determine Adjustment
1. Determine the amount of book gain or loss purchasing partner would realize in constructive liquidation (sell all assets for FMV). Add to capital account (i.e. find FMV of interest)
a. NOTE: partnership pays off liabilities first

2. Add the amount of tax loss/subtract amount of tax gain attributable to partner
a. Take into account §704(c) gain, remedial allocations, special allocations. go through each asset
b. But if nothing FMV of all assets-IB, multiplied by interest
3. Add purchasing partner’s share of partnership debt
4. Subtract this from partner’s OB.
ii. Allocating Adjustment
1. RULE: Allocate to reduce difference between FMV and partnership basis (PRIORITY: Reduce BIG if positive adjustment; reduce BIL if negative adjustment)
a. STEPS:

i. Find total BIG

ii. Find proportion of BIG that comes from OI items and ones that come from §1231 or §1221 items

iii. Multiply adjustment by proportion of each group’s total BIG to get how much adjustment should go to each group

1. Within that, multiply the smaller adjustment by proportion to BIG
b. Portion of adjustment attributable to capital assets and §1231 property must be allocated as such. Portion related to OI must be allocated as such. 
c. NOTE: Not allowed take basis to 0
d. Follow this chart: 
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Non-Liquidating Distributions (Cash)

1. RULE: Decrease OB. Anything in excess of OB is capital gain, subject to hot asset rules!

2. WORRY ABOUT DISGUISED SALES

3. Remember ordering rules

Non-Liquidating Distributions (Property)

FIRST QUESTION ALWAYS( Are there any hot assets here? (substantially appreciated inventory and accounts receivable). If so, worry about phantom exchanges

26. RULE: Current distribution of property is nonrecognition event!
a. Partner takes property with carryover basis (but only if his OB>partnership’s IB)

b. Partner reduces OB by basis of distributed property

27. Complications: 

a. If distributee partner’s OB is less than partnership’s IB, his basis in the property is limited to his outside basis (after taking into account any cash distributions)
b. If partnership distributes more than 1 asset to a partner with inadequate OB, his OB is first allocated to HOT assets to the extent of partnership’s basis. If anything left over, OB is allocated to cold assets.

i. RULE: If both hot assets( Take a look at total IB and decrease needed to fit OB. Then,
1. Allocate decrease first to any assets with BIL!

2. Then, allocate remaining decrease in proportion to IBs! (NOTE: change in FMV as a result of the new total IB that you decreased in the first step)

ii. RULE: If both cold( first allocate basis to any hot assets. Anything in excess would be allocated in the same two-step process above.

c. If partnership distributes encumbered property,

i. RULE: Two-step process

1. First, treat it as an adjustment of liabilities( give partner all the liability attached, which would INCREASE OB. 
2. Second, distribution of property like we have done normally. 
d. If there is more than one type of asset in partnership( phantom exchange rules of §751(b)
i. Reduce percentage interests in hot and cold assets? 
e. Book Consequences: Book gain divided among partners & then reduce distribute partner’s cap account by FMV of property distributed
28. Phantom Exchange?
a. STEPS:

i. Identify assets that fall into two categories—Hot & Cold

1. NOTE: INVENTORY( hot IF appreciated more than 120% in the aggregate §751(b)(1)
ii. Determine what the partner (FMV) would have received in each category had the assets been distributed proportionately. If what he actually got was what he should have gotten, then we good. If not, look for any hot-for-cold or cold-for-hot (disregard hot-for-hot or cold-for-cold). 
iii. In any hot-for-cold or cold-for-hot exchanges, pretend partner received what he should have and then compute gain or loss on deemed exchange.
iv. Everything else that is distributed is treated as a §731 distribution!

b. Chart for proportions
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i. NOTE: Always use FMV to determine how to reduce basis
ii. NOTE: new share in distributed property: Take out what was distributed and then divide by new interest. 
29. Distributions of Contributed Property (Mixing Bowl Rules)
a. RULE: Distribution of contributed property with §704(c)(1)(A) gain on it to anyone other than contributing partner is a recognition event to the partner if distribution happens within 7 years of contribution. §704(c)(1)(B)
i. Look at how much §704(c)(1)(A) gain partner would have gotten if partnership SOLD the property instead
ii. NOTE: Immediately before distribution to non-contributing partner, inside basis is increased, so that partner does not recognize gain again.!

b. RULE: If A contributes property with BIG, and the partnership later makes a distribution of property OTHER than cash back to A, A will recognize pre-contribution gain to the extent that FMV of the distributed property exceeds A’s OB (FMV of new property- OB). §737
i. Lesser of pre-contribution gain OR FMV of new property-OB. 
ii. NOTE: Partner’s OB increases!!
c. RULE: Always note disguised sales with 2 year presumption. 
30. Disguised Sales

Liquidating Distributions

RULE: Liquidation payments are treated as §731 distributions, not distributive or guaranteed payments. (§736(b) payments)

· Exception: liquidating distributions of general partners in partnerships in which capital is not a material-income producing factor. (§736(a) payments) ( guaranteed payments; deductible/capitalizable to the partnership but OI to the partner!
· Exception to the Exception: If payments are not for unrealized receivables or for partnership goodwill. 

· Exception to the Exception to the Exception: even if for partnership goodwill, partnership agreement could provide for payments to retiring partner for partner’s share of goodwill to override it.

31. §736(b) payments
a. RULE: §731 distributions( subject to same rule, including phantom exchange rules.

i. If cash( not gain until cash> OB.

ii. If total cash distributed less than OB( Capital loss
iii. If distribution in kind( first allocate basis to hot assets, then to other property.

1. Basis in Property
a. If distribution is only of hot assets & less than OB( capital loss; cannot absorb remaining OB. Cannot be stepped up.
b. If consists of cold assets( then basis in property CAN absorb remaining OB; stepped up. 
c. Extra Debt incurred will increase basis. 
2. ISSUE: Step up?

iv. Continuing partners cannot deduct §736(b) payments
32. §736(a) Payments
a. If all the requirements are met, come here

b. RULE: only §736(b) payments are treated as §731 distributions. If §736(a), must determine whether guaranteed or determined with regard to partnership’s income. 

c. ISSUE: Payment of goodwill in excess of basis

i. RULE: If no provision for goodwill, payments for share of goodwill to the extent of its basis are treated as §736(b) payments. All other payments are §736(a) payments. (look for unrealized receivables)
d. ISSUE: Premium in excess of book value?

i. RULE: premium in excess of book value would be considered a §736(a) payment!

e. ISSUE: Payments over time?
i. RULE: Pro-rate. Divide portion of payment that is §736(a) by amount of years. Each payment would have that much §736(a) in it. 

f. ISSUE: Payments Spread Out but Determined by Profits

i. RULE: Exhaust basis first as §736(b). Anything in excess is §736(a). 
Loss between partner and partnership??��Contributions of property with debt? Disguised Sales!!!





AR( Includes debt relief!!!





Non-Liquidating Distributions:


Debt?


Contributed Property—Mixing Bowl Rules! Disguised Sales? (2 year presumption)


Phantom Exchange?


Liquidating Distributions


Service partnership?


Step-up?


Mixing bowl? Contributed property?





When allocating recourse debt, make sure to look for limited partners with no deficit obligation. Makes a difference!





Always look for §704(c) gain—contributed property!


Check for debt


Depreciation on nonrecourse basis


Difference between limited and general partners with respect to debt





Always look for §704(c) gain! 





Separately stated gains and exempt income


Net income


Distributions


Separately stated losses and non-deductible expenses


Net losses





Key: If not commonly controlled, maybe check out the disaggregation rule?





NOTE:





This is a sale! So, if there is a loss, think about related party rules! 





Book-books do not change with a phantom exchange. Book up, give book gain to everyone, and then reduce cap account of distributee.





NOTE: This is the value of new share after you subtract the distributed property





Two questions you want to ask:





first thing you have to do is ask if this is a service partnership? 


Phantom Exchange?





Always remember step up!!





REMEMBER TO LOOK FOR PAYMENTS in excess of value of interest!!








