I. Overview/Terminology:

a. Probate = Formal process opened by an executor on decedent’s death.

i. Advantages:

1. Provides clarity, closure, and orderly distribution.

2. Protective advantages: Once probate opens, clock starts running for creditors to bring claims. If there are multiple claims against you before you die, claims can expire if creditors don't bring claims during allotted time. 

ii. Disadvantages:

1. Expensive & public

b. Testate v. Intestate

i. Testate: Die with a will

ii. Intestate: Die without a will

1. Note: If have will but not all assets listed, assets not in will go through intestacy. 

c. Non-Probate Transfers: Another way of disposing your property after death
i. (1) Inter Vivos Trust

ii. (2) Life Insurance Policy

iii. (3) Joint Tenancy

iv. (4) Pay on Death (Legal Possessory Interest and Future Interest) 

I. INTRODUCTION—FRAMING THE ANALYSIS
a. Who gets your property when you die?

i. What type of property is it?
1. Probate or non-probate property?

a. (1) Non-probate (goes to whoever you named) 
i. Joint tenancies; insurance policies; legal life estates and future interests; Inter-vivos trusts
b. (2) Probate
2. If Probate?
a. Did the decedent have a will?
i. If testate (will)( whoever is in the will 
ii. If intestate (no will)
1. Married
a. CP and QCP (§6400) ( 50% = 100% of the 50% of CP/QCP 

b. SP (§6400)

i. 100% of intestate estate if no surviving issue, parent, siblings or issue of a deceased sibling (nieces/nephews)
ii. 50% if only one child or issue of one deceased child or no issue but parents or siblings or issue of siblings

iii. 33% if 2+ children or one child and issue of one or more deceased child, or issue of two or more deceased children 

2. Single( §6402 kicks in if you’re single
II. INTESTACY

a. SPOUSE
i. = married or domestic partners. CA doesn’t recognize common law marriage. 

1. Domestic partner =same sex couple or couple over the age of 62 registered w/ secretary of state

a. domestic partners must: 1) file a declaration of the secretary of state, 2) both must have common residence, and 3) neither can be married or in a domestic partnership with another person. 

2. Putative spouse: GF belief couple was married. Considered married for inheritance purposes. 

ii. Separation/ Divorce – Spouses are legally married until divorce is final. 

1. All assets acquired after marriage are viewed as separate property.

a. Note: once physically separate (but not divorce) the community is suspended

b. Separation does not terminate inheritance rights, must terminate the marriage to terminate inheritance rights.

b. INTESTATE SPOUSAL SHARES 

i. Community property and quasi-community property
1. Definitions
a. CP: Property acquired while married and domiciled in CA belongs to “the community,” i.e. each spouse owns 50%.
i. Property is still owned by community even if spouses are separated (but divided upon divorce) but property acquired after separation is SP, even if still married.
b. Quasi-CP= prop that is not community (not acquired while married or domiciled in CA); would’ve been comm. had you been living in CA at time of acquisition. 
i. Property acquired in a SP state is recast as CP if decedent dies in a CP state and the property would’ve been CP in that state when it was acquired (i.e. after marriage)
2. CPC Section 6401(a-b)
a. RULE: Surviving spouse takes decedent’s 50% interest in the CP and quasi-community property. Thus, surviving spouse becomes entitled to 100% of CP. 
i. NOTE: A spouse can will their share, but this is intestacy.
ii. Separate Property
1. = Property acquired by spouse before marriage or acquired by spouse during marriage through gift or inheritance
2.  CPC Section 6401(c): Surviving spouse/DP takes: 
a. 100% if:

i. decedent leaves no surviving issue, parent, brother, sister, or issue of a deceased brother or sister.
b. 50% if: 
i. decedent leaves only one child or the issue of one deceased child, OR
ii. decedent leaves no issue but leaves a parent or parents or their issue (siblings) or the issue of either of them (nephews/nieces).
1. Note: Issue takes before parents. If there is issue, parents get 0.
c. 33% if: 
i. Decedent leaves more than one child
ii. Decedent leaves one child and the issue of one or more deceased children.
iii. Decedent leaves issue of two or more deceased children.
c. INTESTATE SHARE OF HEIRS OTHER THAN SURVIVING SPOUSE (CPC Section 6402) (i.e., single/no surviving spouse or the other portion that doesn’t pass to surviving spouse under 6401) 
i. Passes as follows: 

1. To decedent’s issue who divide “equally” (based on the level of kinship—see Modern per stirpes below)

a. = Decedent’s children, their children (decedent’s grandchildren), their children (decedent’s great-grandchildren)
b. All children are issue, not all issue are children.

2. If no issue (no children, no grandchildren, no great-grandchildren), to decedent’s parents who divide it “equally” if both living or all if one living parent. 
3. If no issue or parents, to issue of parents (siblings) or their children (nephews/nieces)
4. If no issue, parents, or issue of parents, to grandparents or issue of grandparents
5. Children of predeceased spouse that are not the issue of the decedent (step-children)

6. If no stepchildren, next of kin (see consanguinity table)

a. = closest relative related by blood, no matter how far removed 
b. Rule: If they have same degree of kinship, the next of kin in the nearest parentela wins. 
7. If no next of kin, parents in law or issue of parents in law
8. If there are no takers at all, the property escheats to the state
d. RECAPTURING PROPERTY OF PREDECEASED SPOUSE (CPC 6402.5)
i. Triggering Fact(  when H&W die close in time. 

ii. Overview 
1. If any assets held by second to die (decedent) have any of first spouse fingerprint, they are subject to being reclaimed if conditions are met: 
a. (1) The second spouse to die, died intestate 
b. (2) The second to die has NOT remarried (no surviving spouse) 
c. (3) The second to die has no issue 
d. (4) The second to die still owns the property 
i. Spouse can sell property while still living. If the asset was sold, we won’t trace it.
e. (5) Property (including non-probate) is attributable to first deceased spouse 
       (aka predeceased spouse)
2. If conditions are met, then recapture applies to any property received from predeceased spouse. 

iii. Rule: If decedent dies intestate, leaves behind no surviving spouse or living issue, had received property from a predeceased spouse & still owns it, the portion of his estate attributable to decedent’s preexisting spouse passes as follows:
1. Real Property
a. If the predeceased spouse died w/in 15 years before the decedent (second to die), the real property attributable to the predeceased spouse passes to the predeceased spouse’s family
i. *includes interest acquired by a surviving joint tenant!! 

b. CPC §223 (b): if property held in joint tenancy, and it cannot be decided who died first by clear and convincing evidence, it will be split 50-50, or if held by more than two joint tenants, into as many portions as there are joint tenants. 

2. Personal Property
a. (1) If the predeceased spouse died w/in 5 years before the decedent (second to die); and 
b. (2) Written record of title or ownership exists; and 


i. i.e., predeceased spouse’s family can prove that specific personal property was owned by predeceased spouse, i.e. through documentation, title, etc.

c. (3) Aggregate value of the personal property is $10k or more
i. If petitioning party in good faith believes amount less than 10K, he does not have to give predeceased spouse’s family notice
iv. Anything redistributed to the predeceased spouse’s family passes as follows
1. The issue of the predeceased spouse (from prior marriage)

2. Parents of the predeceased spouse

3. Issue of the parents of the predeceased spouse (siblings)

4. Next of kin of the decedent (second spouse) 
5. Next of kin of the predeceased spouse 
e. SIMULTANEOUS DEATHS AND REQUIREMENT OF SURVIVORSHIP
i. Joint Tenancies
1. C/L rule governs: You only need to survive by a millisecond

ii. Testate Transfers (CPC 21109)
1. To take under a will, you only need to survive the T by a millisecond UNLESS the instrument requires the transferee survive till a specific time
a. Same rule applies for trusts 

2. Clear and convincing evidence of actual survival, not legal.
iii. Intestacy (CPC 6403)
1. CL( millisecond rule 
2. Surviving spouse( 

a. Actual definition = one more heartbeat

b. Legal definition = Must outlive dead spouse by 120 hours (5 days) 

i. If you don’t legally survive, you are considered to have predeceased the decedent; interest of the actual predeceased spouse goes to their family

ii. Applies ONLY in intestacy (so not in non-probate matters such as when dealing with life insurance policy) 
3. Spouse or heir must survive the decedent for 120 hours 

a. Requirement:  

i. must show actual survival (i.e. 2nd to die spouse had one more heartbeat than 1st to die spouse), AND

ii. legal survival (that the second to die spouse survived by 120 hours, proven by clear and convincing evidence. 

1. If not proven by CCE, treat as though 2nd to die predeceased their spouse. 
4. Simultaneous deaths of spouses
a. In cases of true simultaneous death, for each spouse, ½ of the community property is distributed as if that spouse survived the other.
f. DISTRIBUTION OF SHARES OF DESCENDANTS 
i. What does “Equally” mean? 3 Approaches 
1. Per Stirpes (aka English Model) 
a. At what generational tier do we divide the estate into shares?
i. Always the first tier (children), even if all the decedent’s children are deceased.

b. Into how many shares do we divide the estate?
i. One for each living child and one for each predeceased child leaving issue then living 

ii. NOTE: if no children living, still look at deceased children

c. What do we do with the dropping shares? 
i. Strict bloodline descent( each deceased child’s share goes to the child’s issue to divide equally.
2. Per Capita (aka American/Modern model) 
a. CA default for probate intestate property UNLESS express contrary intent

i. CPC 246: will can expressly provide for shares to be distributed per stirpes. 
1. Contrary wording like “per capita and per stirpes” or “equally and by right of representation” do not express contrary intention and per capita applies.  If language is not clear in will/trust as to which model, discuss ALL three models. But in case of intestacy the default per capita is the only option. 
2. “By right of representation”=Per stirpes

b. At what generational tier do we divide the estate into shares?
i. First generation with living taker. Level where there is a first live taker. 
ii. Not focusing on children; rather, the first generational tier where live taker 

1. E.g., if no living children, we drop to the grandkids; if none, drop to the great grandkids

iii. This is the only difference to per stirpes; where we make the division. 
1. If you have a live child, even under this model, that is where we make the first cut. It’s only when we don’t have live children (first gen.) that there is a distinction.

c. Into how many shares do we divide the estate?
i. One for each live taker and one for each deceased taker leaving issue then living.

d. What do we do with the dropping shares?
i. Strict bloodline 
3. Per Capita at each generation
a. At what generational tier do we divide the estate into shares?
i. First generation with a living taker (first live taker) 

b. Into how many shares do we divide the estate?
i. One for each live taker and one for each predeceased taker leaving issue then living 
ii. Note: all 3 approaches do it the same! 

c. What do we do with the dropping shares?
a. Pooling( All dropping shares combined and re-allocated among all takers in the drop location 

i. the shares from predeceased takers leaving issue are pooled and divided up equally among the heirs at the next generation

ii. i.e., after closest generation with a live taker takes, the remaining shares are pooled and divided equally among the next generation
4. During EXAM, discuss all 3 models! They’re all possible in CA. 

a. But note in intestacy, there is only one option ( per capita § 240. 

ii. E.g., 
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a. H + W die and A, B, C, D all die (children). Who gets how much? 

i. Per stirpes 

1. Make the division at the children

2. Bc C leaves no issue behind, we divide share into 3 shares (A, B, D) 

3. We use bloodline to divide the share’s 

a. A’s 1/3 goes to R = 1/3 

b. B’s 1/3 goes to S and T = each 1/6 

c. D’s 1/3 goes to X, Y, Z = each 1/9 

ii. Per capita

1. Make the division at first live taker ( grandchildren generation 

2. We divide the share into as many shares as there are live takers or deceased takers with issue ( 6 shares 

a. R, S, T, X, Y, Z = 1/6 each 
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b. D has 3 children ( A, B, and C. A has 5 children P, Q, R, S, T. T has child F. B has one child V and a Surviving Spouse (SP). C has two kids Y and Z and Z has G + H. D, A, B, C, R, T, and Z die.  

i. Per stirpes 

1. Division at children ( no living children but there is a surviving spouse. SP doesn’t get B’s share automatically (an in-law has no inheritance rights from B’s parents (here D); only from B when B dies) 

2. Division of shares ( 3 shares since 3 children all left issues behind. 

a. A’s 1/3 = divided into 4 shares (1/12) 3 living children of A and 1 living grandchild 

b. B’s 1/3 = goes to V 

c. C’s 1/3 = Y gets 1/6 and Z’s share gets divided among his issue so 1/12 each  

ii. Per capita 

1. No one live at first gen so look at second gen ( 7 shares (don’t count R bc no issue behind and he’s dead) 

a. 1/7 to all but G + H who each get 1/14 (divide Z’s 1/7 into two) 

iii. Per capita at each generation 

1. No one live at first gen so look at second gen ( 7 shares (don’t count R bc no issue behind and he’s dead) 

a. P, Q, S, V, Y = 1/7 

b. T’s and Z’s shares pooled and divided among the next generation 

i. 2/7 divided by 3 (F, G, H) = 2/21 (1/3 of 2/7) 

g. SHARES OF NEXT OF KIN
i. Who gets your property (if not spouse): Next of Kin

ii. Next of kin=forge through family tree & look for the closest relative in that tree who shares a drop of blood; the first we find is by definition next of kin. 

iii. METHODS FOR DETERMINING NEXT OF KIN 
1. (1) Parentelic Approach(  closest parentelic line gets priority
a. Go down 1st parentelic line, then 2nd line, then 3rd… until you find a live one

i. if +1person in the same spot, split estate b/t them 50-50
2. (2) Degree of Relationship Approach
a. Focusing on the degree; not so much the line. Look at the chart and the subscript number on top of each box. Degrees of relationship resemble links in a chain. They represent generations so count up the number of generational links and the shorter chain wins. The fewer links, the closet the relationship.

i. Hypo: between you and child: 1; between you and parents: 1; between you and grandparents: 2.

b. if +1 person w/ same degree away, then split equally 

3. Hybrid Approach—Degree of Relationship w/ a Parentelic Tiebreaker- CA
a. Between two relatives with the same degree of relationship, the one in the closest parentella wins.
i. E.g., I am survived by my aunt and niece, my niece wins. They’re both 3s but niece is in the 2nd parentela whereas aunt is in the 3rd.  

b. CA (6402): If there is no surviving issue, parent or issue of a parent (siblings), grandparent or issue of a grandparent, or issue of a predeceased spouse (step-child), but the decedent is survived by next of kin. Use degree of relationship with a parentelic tiebreaker to determine next of kin. 
i. Confirm we determine next of kin only after going through issue, etc.  

h. TRANSFERS TO CHILDREN
i. Inheritance rights come in two flavors: from and through inheritance rights 

1. Child has the right to inherit from and through parents (when parent predeceases); 

a. E.g., if parent dies, child steps into shoes of parent to inherit from grandparents

2. AND parents inherit from and through their child 

ii. Establishing Parent-Child Relationship
1. (1) Natural birth (Traditional way) 
a. Inheritance rights immediately attach
b. Traditional Married: child born to a married couple, presume child is the child of couple and entitled to inherite from both.  

c. Traditional NOT married: child didn’t inherit from father unless father acknowledged child or left some indication that he was the father

i. CPC §6450 gets rid of diff. b/t married & unmarried rights in CA. Child can inherit from and through both parents.  

d. Parent will NOT inherit from & through child IF any of the following apply: 

a. Parental rights were terminated (& not judicially re-established) 

b. Parent did not acknowledge child (or obligation) 

c. Parent abandoned child during child’s minority w/out effort to provide for the child’s support or w/out communication, for at least 7 consecutive years that continued until the end of the child’s minority, with the intent on the part of the parent to abandon the child. 

i. Failure to provide support/communicate for 7+ years is presumptive evidence of intent to abandon.

ii. HYPO: what if every other year you say happy birthday to your kid and send a card with $50? This is NOT support nor is it enough communication. 
1. What about intent? A lot of SUBJECTIVITY in this statute. Have to define support, abandon, communication, etc. 

d. EFFECT( A parent who does not inherit from & through the child will be treated as though they predeceased the child—this way, child still gets inheritance from & through parent (i.e. from grandparents). 
2. (2) Adoption 
a. General rule: new inheritance rights btwn adoptive parents & child are immediately established at adoption; old ones btwn child & natural parent is severed.  
b. CPC 6451: Adoption severs parent-child relationship btwn adopted person & natural parent (NP) UNLESS both of the following are met:

i. (1) NP and adopted person lived together at any time as parent and child OR 

1. NP was married to or cohabiting with the other NP at the time the person was conceived and died before the person’s birth

a. When conceived, child’s parents were married or living together and father died before child was born and that’s why could not live as a family
ii. (2) AND the adoption was by the spouse of either of the natural parents OR 
     adoption occurs after the death of either of the natural parents

1. adoption by spouse of either natural parent( parents could be divorced and the adoption was after the divorce and adoption by new spouse

iii. EFFECT( child keeps inheritance rights from & through natural parent even though they were adopted BUT natural parents or relatives of natural parents cannot inherit from or through the adopted child EXCEPT FOR
1. When the child was adopted by the spouse of that natural parent

2. Wholeblooded brothers and sisters of the adopted person or the issue of those brothers and sisters
a. E.g.,: X, Y & Z are full blood siblings. When X & Y are adults, but Z is a minor, father and mother divorce, and mother remarries. New spouse adopts Z. If new spouse and mother die, then Z dies intestate, X & Y will inherit even though natural father wouldn’t inherit! Even if parental inheritance rights are severed, full-blooded siblings can take (in their order). 
c. E.g.,: 

i. NF+NM have C. Then divorce. NF leaves. AF moves in w/NM. AF wants to adopt C & NF consents (Remember: need consent of natural parents; unless child is 18 then can consent to adoption or abuse/neglect by NP). 

1. By adopting C, C will establish inheritance rights from AF but C also keeps inheritance rights from & through NF (but NF cannot inherit from C). 
2. Natural parents lived as happy family w/C and C was adopted my natural mom’s spouse. 
ii. NF dies. NM remarries AF who adopts C. C gets inheritance rights from and through NF as well as from and through AF. 
1. Natural parents lived as happy family w/C and C was adopted my natural mom’s spouse. Also, meets req (2) bc adopted occurred after death of NF. 
iii. NF leaves NM and says “I’m leaving but you can reach me via email” before child is born. NM finds AF. AF and NM do not marry. AF wants to adopt C. NF consents.

1. C can only inherit from and through AF—adoption creates new relationship b/t AF and C but severs rights from NF bc they never lived as a happy family and C was not adopted by NM’s spouse (since didn’t get married). 
iv. NF and NM have 3 children, A, B, and C. NF and NM die. C is adopted by AF and AM. A and B adopted by AF2 and AM2. 3 siblings are “wholeblooded” siblings (share 2 common natural parents). 

1. Under 6451(b), only time we preserve up arrows is if C dies intestate even though severance rights severed to NPs (preserve them for siblings to take under intestacy) 
v. Hall v. Vallandingham: E died and was survived by W and their 4 children, appellants. 2 years later, W married new husband (K), who adopted appellants. E’s brother died intestate with his sole heirs being his surviving siblings and siblings issue. Appellants alleged they were entitled to a share of their natural uncle’s estate that E, their natural father, would have received if he had survived brother. 
2. Court held adoption by K severed inheritance rights of children from and through E. Traditional adoption outcome. 
3. In CA same default rule, BUT exception applies bc adoption occurred by new spouse of natural parent and after death of natural parent. 

d. Same Sex Couples 

i. Rules are the same, minus one thing: 

1. HYPO: NF + NM are not married but have C child. NF leaves. NM marries NP and NP adopts? 
a. 6451 applies & C preserves inheritance rights from NF (if NM & NP don’t marry then C doesn’t preserve rights with NF). 

2. Under 6451(a) a non-stepparent adoption severs the relationship btwn adopted person and his/her natural parent.  


a. If adopted by one person, it severs the relationship between the parent of the same gender and the child. 

i. E.g., Child adopted by a woman severs relationship between child and NM, not NF. What does this mean today for same sex couples?
3. Foster Parent Adoption 
a. CPC 6454: A person can inherit from or through foster parents only IF
i. (1) The relationship began during the person’s minority (under 18) and continued throughout the joint lifetimes of the person and the foster or stepparent

ii. AND it is established by CCE that the foster parent or stepparent would have adopted the person but for a legal barrier
1. Usually, the legal barrier is the NP withholds his/her consent

2. Once child reaches age of majority, s/he can give consent to adoption and 6454 protection would cease to apply b/c no legal barrier exists.

a. If you reach age of 18, if you want to qualify for inheritance rights from FP, need to consent to your own adoption OR FP can include FC in will. 

iii. EFFECT( Child can inherit from & through foster parent—but foster parent cannot inherit from and through child. Need to adopt for that. 
4. Equitable Adoption 
a. Not an actual adoption but bc of circumstances law create inheritance rights.

b. Elements of Equitable Adoption (establish K) 
i. (1) Showing of agreement between natural parents and adoptive parents

1. Agreement/ K must be between persons competent to contract for the disposition of the child (usually means natural parents of the child, or a legal guardian) 
ii. (2) Performance by the natural parents of giving up custody

iii. (3) Performance by adoptive child by living in “adoptive” parents’ home 
iv. (4) Partial performance by foster parents in taking child into home and treating him/her as their child

v. (5) Intestacy of the foster parents

vi. *Must be proved by CCE

c. Majority Approach is Contract Based 
i. In re Estate of Ford: Foster child raised by decedent since he was 2. Estate given to niece and nephew who hadn’t seen decedent in 15 years. Court held that under CA law equitable adoption was based on contract, and the promise or intention to adopt must be proved by CCE.  
1. Inferring from K that there is a virtual adoption 
5. Adopted Adults 
a. CA( adult adoptee can only inherit from adoptive parent, but not through them.
i. Minary v. Citizens Fidelity: Mom, and three kids, J, T, A. Mom set up trust to give husband income for life and income to the kids for life, and on death of children, the remainder to their issue or if no issue, the church. A was married to Mayra and had no issue. A realized that if he dies, money from trust will end bc trust only provides for money to go to issue, so A adopts M so she can continue receiving money. A trying to create issue for purposes of his mother’s trust. 
1. Can we allow this to happen? In Kentucky, adult adoption was allowed and that adult gets inheritance right like natural born. 
2. Court held M could not inherit through A. Where there is a pre-existing testamentary instrument & an adult is adopted for purpose of making that person an heir capable of inheriting under that instrument, adoption statutes will not be strictly construed if the result conflicts w/testator’s intent.

6. Half-Bloods, adoptees, persons born out of wedlock, etc. (CPC §21115) 
a. Refers to situation where you have a child you don’t know of, or a love-child you’re trying to hide—child can inherit from natural parent, but not through them (i.e. child cannot inherit from grandparents, siblings, etc.) 
b. When child comes in & lives with adoptive parent as a minor, they can inherit from and through adoptive parent. However, adult adoptee can only inherit from adoptive parent, but not through them. 
7. Half-Bloods (CPC §6406): half-siblings that share one parent
a. Relatives of half-blood inherit the same share as if whole blooded 
i. E..g,: H + W marry and have 3 kids, A, B, and C. H dies and W remarries H2. W and H2 have a child, E.  W dies. Then A dies. Who gets A’s stuff? 
1. it will be split among the siblings, including E, who’s a half sibling to A,B, and C
2. At CL, E would only get ½ of what B and C get (half bloods treated diff. than wholebloods)
8. Posthumous Children
a. Posthumous child—child who is born after a father’s death but conceived while the parent is alive. 

b. CL Rule: If H and W are married, posthumous child born w/in 280 days of father’s death was presumed to be his child. 
i. Treats the child in utero as though they were alive when father was alive

c. CA Rule (Fam. Code 7611)( if H and W were married, child will get inheritance rights (from & through) if born w/in 300 days of father’s death or divorce of H and W  
9. Posthumously Conceived Children
a. Posthumous conception= child both conceived and born after the father’s death. 
b. CPC 249.5

i. For purposes of determining rights to property distributed upon the death of the decedent
ii. Rule: Posthumously conceived children are deemed conceived during the life of decedent IF the child or his/her representative proves by CCE that: 
1. (1) The decedent, in writing, specifies that his/her genetic material shall be used for the posthumous conception of a child of the decedent, AND
a. The specification shall be signed by the decedent and dated.

b. The specification may be revoked or amended only by a writing, signed by the decedent and dated.

c. A person is designated by the decedent to control the use of the genetic material.

2. (2) Person designated has to give notice to anyone who has a financial interest that there is a possibility that another heir will be born and take (another beneficiary) 
3. (3) that notice is given w/in 4 months of decedent’s death
4. (4) child is in utero w/in 2 years (20 months—b/c of 4 months you have to give notice) 
a. make use of genetical material (get pregnant—in the oven) within 2 years of death of donor. 
iii. Rule/ Effect: If above req’s met, posthumously conceived child is entitled to the same inheritance rights as a natural child. Entitled to from and through inheritance rights from the parent whose genetic material was used. 
i. ADVANCEMENTS
i. Advancement is an intestacy doctrine 

ii. At CL, any lifetime gift by the decedent parent to a child was presumed to be an advancement of the child’s intestate share.
iii. Modern rule (CA) ( Presumption that gift was NOT an advancement. 

1. CPC 6409: If a person dies intestate as to all or part of his or her estate, property the decedent gave during lifetime to an heir (not just children) is treated as an advancement against that heir's share of the intestate estate ONLY if one is met:
a. (1) Decedent declares in a contemporaneous writing that the gift is an advancement against the heir's share of the estate, or that’s its value is to be deducted from the value of the heir’s share of the estate; OR 
i. Writing and giving of gift must occur contemporaneous 

ii. E..g, Dad writes in subject line of check “advancement ag. share”(this is suff. contemporaneous writing

b. (2) The heir acknowledges in writing (at anytime—doesn’t have to be at time gift is given) that the gift is to be so deducted OR is an advancement or that that it’svalue is to be deducted from the heir’s share. 
c. Heirs= you become an heir at death of the person from whom you expect to inherit; therefore, before they die you are an “heir apparent” w/ an expectancy interest

2. The property advanced is to be valued as of the time the heir came into possession or enjoyment of the property
a. Value it at the time of the transfer; don’t take appreciation or depreciation at time of donor’s death into account. 
i. E.g., Dad gives you $10k in Apple stock. Then he dies. Stock is now $1mil. 

1. Only §10k will go back to hotchpot. 

3. E.g., 

a. J is talking to his dad telling him how expensive it is to be a dad. His dad takes out checkbook and gives him $50k. This is a GIFT (intent, delivery, acceptance).

i. Doesn’t count as an advancement bc no contemporaneous writing that should be treated as such. At dad’s death, J and brothers will evenly divide dad’s estate. 

ii. What if J says to dad – “let’s treat it as an advancement of the estate.” 
1. (a)(2) is NOT satisfied bc acknowledgment it’s NOT in writing. 

iii. What if J writes his acknowledgement in a napkin? 

1. (a)(2) is satisfied and the 50k is viewed as an advancement.
iv. What if dad on memo line in check writes “to J as an advancement of my estate.”

1. This satisfies (a)(1). Calling it an advancement in writing is sufficient. Contemporaneous and simultaneous with the transfer. 

v. What if dad gives J check with no memo line. After dinner and dessert dad gives J a napkin saying 50k was advancement of estate. 

1. Is it contemporaneous? How close in time is close enough? 

a. The longer the temporal spread between the delivery and additional conditions, the less likely it is deemed to be contemporaneous.
4. ADVANCEMENTS DO NOT COUNT AGAINST DONEE’S CHILDREN 
a. CPC 6409(d)( If an heir received an advancement during life but predeceases decedent, the advancement is not credited against the predeceased heir’s children’s shares UNLESS declaration or acknowledgment provides otherwise. 
i. E.g., P has 2 children, J and D. J has 4 kids, R, G, M, and N. P gives J 50k and J acknowledges it is an advancement. At dad’s death, 50k thrown back to hotchpot and each takes an even share, J taking 50k less. 

1. What if J dies before dad? Generally, dad’s estate divided evenly between 3 shares and J’s 4 kids share J’s share. Does the -50K count again them?

a. NO! bc no declaration or acknowledgement by dad or J provides otherwise. 

b. NOTE: under doctrine of satisfaction it does count against the beneficiary.  

iv. HOTCHPOT DOCTRINE 
1. If lifetime gift constitutes an advancement, it is accounted for in distributing the decedent’s estate by bringing it into a hotchpot. 

a. Hotchpot designed to equalize. We recalculate the estate by bringing back all the lifetime gifts given, and we divide evenly. 

2. E.g., 

a. Decedent leaves 3 children, A, B, and C. during his lifetime, he gives A 10k advancement. At death, his estate = 50k. A’s 10k will be added to the hotchpot so total estate = 60k divided among 3 issue of decedent. Each gets 20k but, since A already got 10k, A only gets 10k at decedent’s death, while B and C get 20k each. 

b. What if there isn’t enough to go around? 

i. E.g., M has two children A and B. A takes 40k in tuition and B takes 140 in tuition. M dies with only 100k in estate. 

1. Total estate including gifts total to 280k; each gets 140k. B already got 140k and B only got 40k. A entitled to entire balance of estate. 

ii. What if M only has estate of 80k? 

1. Can A require that B write a check to equalize it? NO! gifts are irrevocable, so B isn’t required to give anything back.
j. MINORS AND PROBATE
i. Minors lack capacity and can therefore NOT take intestate property alone ( someone must hold it for them for a determined period of time. 
ii. Methods of Holding Property for a Minor: 
1. Guardianship( Default Rule
a. Most cumbersome – if you don’t want this, write a will or prepare a trust
b. Designed to preserve property for benefit of a minor until minor reaches majority
c. Guardianship is done under the supervision of the probate court. 
i. Guardian has limited powers to manage and protect the property. 
ii. Anything else (sell, lease, etc.) requires court approval. 
iii. Guardian has to give accountings to the court every so often. 
d. Results in a lot of attorneys’ fees 
e. Once minor reaches majority, assets go to intended beneficiary 

2. Conservatorship
a. Conservator holds assets for minor & is charged w/protecting & investing the property

b. Conservators have more power than guardian re investment of property, but are still regulated by probate court 

c. Once minor reaches majority, assets go to intended beneficiary 

3. Custodianship
a. Usually, it’s one parent 

b. Minimal court involvement 

c. Once minor reaches majority, assets go to intended beneficiary 

4. Trust
a. Created during lifetime or at death of the settlor  

b. The most flexible vehicle for purposes of handling assets

i. Settlor can say when and how and to who and under what conditions distributions of a trust can be given 

c. Allows you to preserve a minor’s estate well beyond the age of majority (e.g., can set condition that he be 25 or married or has a job or whatever)  

k. BARS TO SUCCESSION
i. Homicide( Slayer Doctrine (CPC 250) = A person who intentionally and feloniously kills the decedent is not entitled to take and is treated as having predeceased the decedent 
1. Does not include accidental death or unintentional manslaughter; must be intentional. 

2. Standard of proof for finding intentional and felonious killing:

a. CPC 254(a): A final judgment of conviction of felonious and intentional killing is conclusive (state found you guilty beyond a reasonable doubt).

b. CPC 254(b): In the absence of a criminal conviction, party seeking to establish felonious and intentional homicide must prove it by a preponderance of the evidence or CCE.
3. Slayer who feloniously & intentionally killed decedent is BARRED from inheriting:

a. Property under a will or trust

b. Property under intestate succession

c. Quasi-community property the killer would otherwise acquire

d. 100% of joint tenancy. JT is severed & slayer can keep his half, but can’t keep other half – right of survivorship extinguished. Goes to decedent’s estate. 
e. Bond, Life Insurance, or other contractual arrangement becomes payable as though killer predeceased decedent. 

4. Decedent dies intestate v. Decedent dies testate:

a. In intestate scenario, slayer treated as predeceased and intestacy provisions move along, allowing children to take (i.e., in intestacy, slayers issue can take the slayer’s share of the estate)
b. In testate, if slayer is a beneficiary, he can’t take and slayers issues also can’t take if there is a writing (will/trust) AND the antilapse statute does not apply
i. Lapse doctrine (only relevant when there’s a will): When a gift fails bc the intended beneficiary has predeceased the testator, the gift “lapses” & it doesn’t stick to intended ben, it reverts back to the estate of the decedent.  

1. BUT if it’s a gift from a relative as opposed to someone not related to you, antilapse statute can save the gift (but not in this case). 
2. Anti-lapse statute (CPC 2210): If there is a familial relationship between the transferor of property (decedent) and intended beneficiary & intended beneficiary predeceases decedent and leaves behind issue, the interest is preserved to his issue UNLESS the donor intends something else in writing. 

ii. BUT if there is a gift around to the slayer’s children, antilapse is not needed and the slayer’s kids get the gift by the language of the instrument.  
1. E.g., M is killed by son A. If M dies testate, not only does child (A) not take because child is treated as predeceased, but anti-lapse does not apply, so A’s issue is out as well.
a. What if M says in will “I give to my kids, but if any predecease me, to their issue.” If A kills M, can A’s children take?

i. Since ST does not need anti-lapse to take, the anti-lapse prevention in the slayer doctrine cannot apply. So, by treating A as dead, A cannot take, BUT the alternative provision kicks in an A’s children takes his share. 
c. Also, cannot serve as executor, administrator even if will calls for it 

ii. Remedy- Constructive Trust 
1. In re estate of Mahoney: H died intestate after his W shot him. He leaves no issue. Survived by W and parents. H’s father is the administrator of the estate. W wants share of H’s estate.
a. The person who killed decedent should not be able to take from decedent. 
2. Constructive trust( remedy imposed by a court, not a real trust. 
a. If under intestacy law, person who killed decedent is to take the estate, court will give it to slayer but to prevent unjust enrichment, slayer can't keep it. Impose on slayer the duties of a constructive trustee to transfer the assets/rights to rightful beneficiaries (here it was H’s parents) .

iii. Elder Abuse

1. CPC 259—Abuser treated as predeceased decedent IF:
a. (1) Shown by CCE that the person is liable for physical abuse, neglect, or financial abuse of the decedent, who was an elder or dependent adult 

b. (2) Person is found to have acted in bad faith (objective)

c. (3) Person has been found to have been reckless, oppressive, fraudulent, or malicious in the commission of any of these acts upon the decedent 

d. (4) The decedent, at the time those acts occurred and thereafter until the time of his or her death, has been found to have been substantially unable to manage his or her financial resources or substantially unable to resist fraud or undue influence (took advantage that person couldn’t defend selves).

2. If all 4 requirement are satisfied, person is not eligible to inherit from the decedent; deemed to predecease for all inheritance purposes. 
iv. Disclaimer
1. A disclaimer is a legal way of not accepting a gift.  

a. Gift = gratuitous transfer with the intent to make a gift, followed by a delivery, and acceptance.  

2. CPC 282
a. Disclaiming donee treated as having predeceased the decedent and in most circumstances disclaimers will be respected as reverting the assets to next in line. 

i. No interest passes so creditors cannot get asset
b. Disclaimers accepted generally EXCEPT in these circumstances:

i. Supercreditors( Governmental agencies—IRS, Medicaid 

1. They are given special status and through the act of disclaiming you are exerting dominion when you decide who they will go to. That second of control is as though person took and these agencies can collect. 

ii. 282(b)(1): 
1. E.g.: M has 2 children, A and B. A has 1 child, C, and B has 9 children, 1-9. A has predeceased M. M’s estate is of 300k. M then dies intestate. How is M’s estate divided?  

a. Per capita at each generation and pooling. First cut made wherever there is live taker; so at children ( B is alive
i. 150k for B and 150k for C who takes for A. 

b. B files a disclaimer. B treated as having been predeceased. How is estate distributed? 

i. First live taker at grandkid generation and it gets divided EQUALLY (pooling) 

ii. C gets 30k and each of B’s children split the 270k 

iii. This doesn’t seem fair; B artificially creates no live takers in his generation. ( Can’t disclaim to achieve this purpose. 
iii. 282(b)(2): Can’t disclaim to get your kid more than he would otherwise because of your advancement.
1. E.g.: M has 2 children, A and B. A has 2 children S and T. M made an advancement to A of $100k (contemporaneous writing by donor or a writing acknowledging it by the donee). M has an estate of $300k at the time of her death. M dies intestate. How is her estate distributed? 
a. If advancement not counted:150k to A and 150k to B. 

b. Hotchpot: 100k advancement added to 300k = 400k ( 200k each 

i. A gets 100k and B gets 200k (totals to the 300k estate) 

c. What if on the death of M, A files a disclaimer. The effect is that A is treated as predeceased and his share goes to his issue, S and T. 

i. Under 6409(d), the advancement does not get counted toward S and T’s share. By filing the disclaimer, A gets to erase the advancement and kids get 150 so his family gets 250k while B’s only gets 150k( This is not allowed.  
3. Once donee has accepted property, he/she cannot disclaim it

4. Requirements for disclaimer
a. Disclaimers have to be in writing
b. Filed w/in 9 months of death of decedent

5. Reasons why someone would disclaim a gift
a. Prevent property given to you from going to creditors, divorce settlement, etc.

b. Tax implications—want to avoid potential tax liabilities in re-gifting property

c. Post-mortem estate planning

i. E.g.: H & W, H dies intestate. They have one kid. If intestate, separate property will be split 50/50 between W and 1 kid. W might need all the separate property, so easier if son just disclaims than if he gifts it to mother because there may be a gift tax. If he disclaims and has no children, it will pass back to W.
III. WILL FORMALITIES & FORMS 
a. A will is a legally sufficient and truthful expression of who should get your stuff when you die. 

b. Validly Executed Will Requirements (core formalities) 
i. (1) Writing 

ii. (2) Signature 

iii. (3) Attestation (witnessed) 

c. Four Functions served by formalities: 
i. Main function 

1. (1) Evidentiary ( creates best evidence of testator’s intent. Provide reliable evidence for the court of the intent of testator and the authenticity of the will. 
a. writing and the signature play key role in this function 

ii. Secondary functions

1. (2) Channeling (  Standardize the form of wills

2. (3) Cautionary/Ritualistic ( Impress upon the testator the importance of making a will 

3. (4) Protective ( Protect testator from manipulation 

a.  Witnesses play a key role in this function 

d. CPC 6110 ( CA Statutory Will Act Requirements 
i. A will MUST be in: 
1. (1) Writing
2. (2) Signed by the testator OR some other person in the testator’s presence and by the direction of the testator, OR by conservator by court’s order
a. Must sign in the presence of 2+ witnesses 
b. Not required to be at the foot of document 
3. (3) Witnessed
a. (4) By at least two people
b. (5) Are both present at the same time
c. Must witness T’s signature or acknowledgment of signature or T’s acknowledgement of the Will
i. Acknowledgment by pointing at your signature is equivalent of signing the will. 
d. They must know the instrument that T is signing is his/her Will
e. Signed by Witnesses during T’s lifetime 
f. Witnesses don’t have to sign in front of T

e. Compliance Approaches 
i. Strict compliance( Majority Approach (CA) 
1. Every requirement of the statute must be fully satisfied or the will fails 

2. CA( strict compliance jdx BUT applies harmless error for witness requirement 
a. Signature & writing( requires strict compliance
b. CA statute 6110(c)(2): However, will is still deemed validly witnessed even if it formally fails witness requirement IF the proponent shows by CCE that the testator intended the document to be the T’s will. 
c. EXAM for analysis: you don’t go straight to harmless error rule. Go through the requirements and if something fails then you get into harmless error rule. 
ii. Substantial Compliance
1. Focuses on the degree of compliance (need not be 100% like w/strict compliance) 

2. Requires (1) substantial compliance with the statute AND (2) CCE that the testator intended the instrument to be his/her will
3. Note: Unclear what is substantial enough 
a. E.g: 
i. Ferree. Statute called for two witnesses and will witnessed only by one. This was NOT substantial compliance. 
ii. In re Will of Ranney: T’s atty mistakenly added a “two-step” affidavit clause instead of a one-step affidavit clause. Two-step: a separate document attached to the back of the will. The Ws signed the affidavit, but not the will (As required by two-step).

1. Under strict compliance, will is void but court relied on substantial compliance. Court held will was valid bc there was substantial compliance with statutory components of NJ statute. First highest court in a state to formally adopt the notion of substantial compliance.  
iii. Harmless Error Rule 
1. Only one question matters: Whether or not there was CCE that the T intended the instrument to be his will
2. Under harmless error, court is able to dispense of ANY of the formalities so long as there is CCE (of T’s intent) T intended the document to be his will and no evidence of fraud. 
a. Essentially takes away requirement (1) from substantial compliance approach. 
3. Analysis 

a. Requirements: writing, signed, witnessed 
b. If one of the requirements is not met, is there CCE of T’s intent to make doc his will. 
i. Based on the evidence available (including no evidence to the contrary being offered) 

4. E.g.: 

a. In re Estate of Hall (witness error): H executed a will on April 18, 1984 (“original will”). 13 years later, H, together with his wife B, executed a draft of a joint will and had the same notary, but without any witnesses (no Ws bc it was technically a draft; at atty office and working on the document). H asked if they could make the will effective now; atty said yes, sign it and I’ll notarize it – at this point, document doesn’t comply with Montana law; requires 2 Ws; only 1 W (notary)). 
i. H thereafter told B to tear up original will, which B did. After H’s death on October 23, 1998, B applied to informally probate the joint will. H’s daughter requested formal probate of the original will. 
1. Court admitted the joint will to probate bc CCE that H intended it to be his will. The will did not look finished; notes on the margins indicate it’s a draft and not what they intended to be a final draft. BUT the conversation w/ the atty showed willingness to make it effective, H instructing B to destroy original will, and the fact that it is signed. 
b. In re Probate of Will and Codicil of Maccol (Signature error): At the decedent's behest, her atty prepared a rough draft of a will based on her handwritten notes; he had his secretary type it up. Draft mostly complied with T’s notes, but not all. Decedent died before seeing the draft will, which differed in some respects from her written instructions to her atty, which were themselves unclear. 
i. Court did not admit will into probate. A will that was not reviewed, signed by the decedent before her demise will not be probated. It was incomplete since she hadn’t even had the chance to review it. This was not a sufficient, valid expression of her intent. 

c. In re Anton: court admitted into probate an unsigned will that T intended to sign but didn’t bc died the day before went to atty office to do so. T had said before he died that his atty did as T told him so and the will was perfectly written. 
f. WRITING REQUIREMENT 
i. Writing is the most difficult requirement to dispense bc how do you know the content of the will. 

ii. Video/Electronic Will( Not recognized in CA
1. BUT video of the ceremony may be handy evidence to supplement a will in anticipation of a will contest

iii. E.g, 

1. In re Estate of Javier Castro: J admitted to the hospital and knew his death was imminent. J had a conversation with his brothers, M and A, about preparing a will. Because they did not have any paper or pencil, A suggested the will be written on his tablet computer. J dictated what he wanted to include in his will, and M handwrote what J said into his tablet, using the tablet’s stylus pen. Ja signed it, and other Ws signed it. J dies, the document is printed and submitted to probate. 
a. Court admitted into probate. Ohio law only requires a will be in "writing." It does not require it to be in a specific medium. Criminal law in Ohio includes digital writings in its definition of a writing. Similarly, the signature should count.

2. In re Yu: Australian court admitted into probate a will that decedent had typed on his iphone. 
3. Rioux v. Coulombe: T left a suicide note directing police to a computer disk which contained unsigned directions of a testamentary nature.
a.  Court admitted it into probate under a substantial compliance statute requiring that the “essential” formalities be met. 

b. This would not work in CA bc harmless error only applies to Ws and as of today, don’t recognize digital or video wills. 

g. ATTESTATION & PRESENCE REQUIREMENT 
i. What does it mean to sign in the presence of the testator/witnesses? Two Approaches: 
1. (1) Line of sight( CL Approach 

a. T capable of seeing Ws in the act of signing. Not required to have actually seen, only that you had the opportunity (had you looked, you could’ve seen it). 

i. Nothing obstructing your line of sight. 

b. E.g., prof’s will has lots of provisions. At the bottom is the signature line. Announces that that is his will and he sign. He signs it in our presence. 

i. We were all CAPABLE of seeing. 

c. Exception for blind testator where the test is if he would have been able to see the witness in the act of signing (had he not been blind) 
2. (2) Conscious Presence( CA Approach
a. Under this test, a T is in the presence of a W if the W, through sight, hearing or general consciousness of events, comprehends that the T is in the act of signing. 
b. The test is one of mental apprehension. Through the totality of your senses you understand & comprehend that there is a signature happening. 
c. Duality of performance usually requires that T sign in presence of Ws and Ws must sign in presence of T. 
i. However, in CA Ws do NOT have to sign in the presence of T or each other. All that matters is that Ws are present together to witness the T sign or acknowledge his signature (but even if this is not done, will can be saved if there is CCE of T’s intent). 
1. In CA, presence requirement only applies to when the T signs. 
d. E.g., 
i. prof’s will has lots of provisions. At the bottom is the signature line. Announces that that is his will and he sign, but we can't see bc he covered it with his body. He signs it in our presence. 

1. Line of sight ( we weren’t capable of seeing; he was blocking our vision from where we are on the other side, thus we were not present under this test. 
2. Conscious presence ( he told us he was going to sign it, he opened a black marker in his hand, his arm moved as he was by the board, and we could hear the scribbles of the marker. When he turned, we saw a signature on the board so it could’ve only come from him. Present. 
ii. Pg. 153. 

1. (a) Line of sight test: they are in a different room so not capable of seeing them sign. BUT arguably this would constitute a case of conscious presence, if the testator is aware and conscious of where and who is signing, general awareness of events, it might meet the presence requirements. 

2. (b) Is telephonic presence sufficient presence? Line of sight – no; Conscious presence – no; cannot use your senses to be sure bc you don’t even know who is on the other end of the phone call. 

a. What about video call? Still no. 

3. (c) T signs the will in the car. W1 = president of bank is standing by him outside the car; W2 inside the bank looking at T and W1 through the window. Could W2 have seen T sign? 

a. Line of sight – no; she couldn’t have seen. She is not in T’s presence. 

b. Conscious presence – yes; did W1 tell W2 on his way out that T was here, and he was going to go out to him to have him sign? She sees W1 handing him paper, pen in T’s hand, motion of the arm, W1 takes it, he takes to W2 and she sees signatures.

c. However, court in this case (Weber) ruled that W2 was NOT in presence bc she couldn’t see the pen and will as T signed. Court was a conscious presence court but reasoning sounds like line of sight! Court said to apply conscious presence would permit it to “run wild.” Courts are STILL, even under conscious presence, reluctant to ignore requirements. 

3. Delayed attestation
a. = When witnesses do not sign the will immediately after the testator signs it
b. At CL( witnesses had to sign in presence of T

c. CA( Witnesses only have to sign will during T’s lifetime (before T’s death), BUT even if they don’t sign, can save the will if there is CCE that T intended the document to be his last will at the moment of execution.
4. Interested Witnesses
a. Interested witnesses = witness to T’s execution of his will + beneficiary under that will 

b. Approaches to Deal w/ Interested Witnesses Problem 
i. (1) Invalidate will ( you ignore the witness as though they were not present at the table and if that means there is less than 2 witnesses to T’s will, then will is invalidated,  

1. Everyone in the will would get punished 

ii. (2) Invalidate the gift( only invalidate gift to the interested witness 

iii. (3) Purge excess( Don’t purge entire gift. W is invalidated ONLY of the excess given to him had the T died intestate.   

1. Note: If you aren’t a taker under intestacy, the entire gift gets purged 

iv. CA Approach

1. Expressly rejects invalidating entire will BUT UNLESS there are at least two disinterested witnesses, there is a presumption that the witness procured device by duress, fraud, bad acts. 
a. Burden of proof is on the interested W to prove they aren’t a bad actor, and if successfully rebut, then W takes the bequest. 

b. If presumption not rebutted, apply purge excess approach( W’s gift invalidated to the extent that it exceeds what they would’ve received in intestacy. 
i. You get nothing if you wouldn’t be a taker in intestacy!
2. *If two disinterested witness were present, no issue arises. 
h. Signature
i. Valid and legal signature= Anything the testator intends to be his/her signature
1. In re Kimmel’s Estate: Father wrote letter/will to son and signed it “father.” 

2. Signature by mark( In order for a mark to be valid as a signature:
a. (1) T must make the mark 
b. (2) W writes the name of the T under the mark, AND
c. (3) W writes & signs their own name as the person who witnessed T make the mark 


i. E.g., 

1. In re Estate of McCabe ( Very ill testator signed his name on the signature line with an “X”, then two attesting witnesses signed but didn’t do step 2 of validation. Court held the will could be admitted to probate bc will substantially complied with provisions of the codes. 

a. This doesn’t mean all marks are good to go. Not abandoning step (2); just willing to take a look at the circumstances. 

b. EXAM: don’t automatically say a mark is a valid signature.
i. In a strict compliance Jdx all 3 steps above need to be met.  

ii. Could argue substantial compliance. 
3. Incomplete Signatures 
a. Only use of your first name, or shorten version your name, etc. = valid signature if you intended it to be 
i. E.g.: T having a bad day and when will is presented, he just doesn’t have it in him to write out his full signature; signs it “Jim.” Valid?
1. If he intended “Jim” to be his signature, then YES. 
4. Interrupted signature( An interrupted signature is not a valid signature
a. What if he intended to write out his full signature and dies mid-signature? 
i. Theodore Case (old case but still good law) ( T asked atty to prepare his will. Atty prepared it. Took it to T’s death bed. T began to sign it and died midway through the signature. HELD: invalid will. Until it’s completely signed, it’s not signed. We don’t know what his full intent was until the signature is finished. He could’ve change his mind.
1. Court applied strict compliance approach. Under substantial compliance or harmless error, outcome could be diff. bc likely CCE that he intended this to be his signature. 
2. CA harmless error rule would not change outcome here, bc it only applies to witnessing requirement. 

5. Assistance in signing 
a. Let’s say T has trouble holding his pen; is it permissible for another to help the T form a signature?
i. Generally proper when the T asks for such help. 
ii. In CA, T can have someone at his presence and at his directions sign for him/her. 
b. What if the person helping is a beneficiary of the will? 
i. In a case, court concluded it appeared T didn’t want to actually sign. 
ii. This is why Ws are required. Only way we can know what T’s intent was. 

c. Typed signatures (digital signature) 
i. CA doesn’t recognize mechanical digitally applied signatures. 

1. Taylor v. Holt (TN) ( decedent typed up his will on word processor and signed it by typing his name in cursive. Printed the will and two Ws signed it by hand. Decedent had the document notarized. HELD: will was valid. TN Will’s Act’s definition of signature includes a mark with intent to authenticate. 

6. Stamp signatures( not valid bc anyone can get access to that. 
a. Mechanical application w/out the hand of the T being applied shouldn’t be encouraged. 

b. CA doesn’t recognize these kinds of signatures
ii. Order of Signing
1. CL( requires T sign first and then witnesses. 
2. Under modern approach, including CA( as long as everyone is in the room at the same time and no one enters or leaves when T is signing, order of signatures doesn’t matter. 

If someone leaves or comes in the room the signatures are NO GOOD! 

i. CPC 61110: doesn’t tell us who has to sign first BUT still good habit to have T sign first. 
iii. Subscription & Provisions added after the signature 
1. CL= Requirement that testator sign the will at the foot or end thereof of the will 
a. Concern of fraud (e.g., other provisions to a will are added after a T signs) 
b. In Jdx that requires subscription and strict compliance, anything below T’s signature is ignored but that doesn’t invalidate the will.
2. CA doesn’t require subscription 
a. Ws serve to attest to the contents of the will at the time of signing
b. In CA we don’t care where the additional provisions were added BUT WHEN.
i. If it was on the document when will was executed and witnessed( it is valid
ii. If added after the fact, the only way to make it valid is for it be a valid codicil.  

i. Curative Doctrines

i. Curative doctrines do NOT rewrite the will, but they cure it. 
ii. Misdescription doctrine (interpreting an otherwise valid will) 
1. Rule: If can show misdescription or error in will, court will strike out what is wrong and see if if there is enough left to give effect to the will. 
a. If court can make sense of the will after striking out error/misdescription, will give effect to it.
b. Court will not add terms, will only strike out mistake 
c. Not appropriate to make or validate the will.
d. To the extent that extrinsic evidence is needed to shed light on the error, the court will let it in (see latent ambiguities under will construction)

iii. E.g., 
1. T’s will only says “I give my house at 1331 Mockingbird Lane to Michael.” 
a. T doesn’t actually own that house, so gift fails bc can’t give something that isn’t yours. 

2. BUT what if you own the house at 1313 (typo)( under strict compliance, gift fails. 
a. Applying misdescription doctrine, court would strike 1331 and leave “Mockingbird Ln.”  If can determine Mockingbird Ln. house, will give effect. 
3. In re Pavlinko’s Estate (Penn) - Strict Compliance
a. H&W went to lawyer to make wills but inadvertently signed each other’s wills (which were reciprocal wills). Ct. found no valid will because H didn't sign his will and the one he did sign he did not intend to be his will. Court said they would not rewrite the will. 
i. Note: Under strict compliance, almost any mistake in execution invalidates will. 
ii. Would MD have worked in Pavlinko? Most likely no!
1. The top says “The Will of Hellen Pavlinko” 
2. ¶ 5: if my aforesaid Husband predeceases me, then I bequeath to my brother-in-law and sister-in-law and my brother Elias.”
3. Too much stuff here; this doctrine would be hard to apply plus H intended the other will to be his. 
4. In re Snide (NY) – Substantial Compliance (Same mistake as Pavlinko)

a. H, decedent, and W intended to execute mutual wills at a common execution ceremony and each mistakenly executed the will intended for the other. 

i. Court upholds the wills because wills were identical except for names and were simultaneously executed with statutory formality.

ii. The court says that it would be ridiculous to not probate these wills. Though the will did not have the testator’s own signature, he intended to execute the will as if it were his own. Because the two wills were identical and had the same witnesses, no risk of fraud or undue influence. The testator’s intent is present along with his awareness of the seriousness of the event.
iii. Focus is on intent to sign, as opposed to Pavlinko which focused on whether actually signed. 

5. What if atty emails T the will. T says this is perfect, I’m going to sign it right now. T brings it to his class and says that he wants them all to be witnesses to his signature, and he says we’ll do that Thursday. But he signs the will anyways. He dies before Thursday. 

i. Here, he said in front of a room full of people that he wanted to be his will. 

ii. Under substantial compliance, this might fly. 

iii. Under strict compliance, this will not fly. 

iv. Under harmless error, this will pass likely, because we look at intent. 
j. HOLOGRAPHIC WILLS

i. Holographic will is another way to create a valid will w/out witnesses. Not all jdx recognize a holographic will; CA does. 
ii. Requirements CPC §6111:
1. (1) There must be a writing 

2. (2) All material provisions MUST be in the T’s own hand

a. Material provisions= Property to be disposed of & beneficiaries who will take

i. Court will look only at the words in the T’s handwriting to see if material provisions requirement satisfied 

b. Note: T can make edits up until his death so long as they are in his own handwriting 

i. E.g: “I give $10k to LLS. $5000 to DSBA and residue to Goodwill. 9/30/15 Jim.” Can you edit this handwritten will by writing “$20k to LLS, $15k to DSBA and $5k to Joe” on the original holographic will. 

1. Yes—you cannot do this to a formally attested will, but you can edit your own holographic will up until your death. 

2. What if it was a typewritten formally attested will and you add “5k to Joe” and sign. Can you do this? You could argue this is a valid holographic codicil and not subject to rule against editing formal wills. 

3. (3) Must be signed by the T and only the T 

4. (4) There must be testamentary intent 

a. Testamentary intent: must prove T intended for this document to be his will
i. In CA, testamentary intent=intent for the document to be T’s will, not T’s testamentary wishes.

ii. Ways to show Testamentary Intent: 
1. statements in the holographic will in T’s handwriting
a. Classic way to express intent: “I intent for this to be my last will and to be probated after my death.”
b. “if anything happens to me, keep this letter” (see In re Kimmel)

c. “my estate to Bob” is not sufficient to illustrate testamentary intent (bc we are unsure how to distribute the estate—what property?) 
d. “This is my will”( could be insufficient bc can be translated as this is my wish/desire rather than a document (will). 

2. statements set forth as part of the preprinted form

a. letterhead of preprinted form says “Last Will & Testament” 

b. CPC 6111(c)( Any statement of testamentary intent contained in a holographic will may be set forth either in T’s handwriting or as part of a commercially printed form will (preprinted language).
i. In re Estate of Gonzalez: Material provisions were in T’s hand, but not testamentary intent. Can look to the preprinted language for context but only to look for testamentary intent. Not a material provision then, bc doesn’t have to be in T’s handwriting!! 

3. any extrinsic evidence outside of the will showing T intended the holograph to be a will

a. In re Kurwalt: court reasoned that a letter to T’s mistress that expressed his intention for her to get his property, coupled w/ the fact that he was hesitant to consult a lawyer b/c he didn’t want anyone to know about their relationship, and the use of the term inherit underlined in the letter, illustrated that he intended to make a holographic disposition (one-off case). 
b. CPC 6111.5( Extrinsic evidence is allowed in CA for any purpose! Not just for testamentary intent like in Gonzales.
i. To determine whether a document is in fact a will, to determine the meaning of a will or a portion of a will if the meaning is unclear, validity of the will. 
b. E.g.:
i. In re Kimmel’s Estate: Father wrote in broken English a letter to son discussing the cold winter, and included following phrases:

1. “if anything happens to me” and “idk if I’ll be able to make it”( suggests that this is a writing in contemplation of his death 

2. “Keep this letter lock it up, it may help you”( suggests the document has more significance than a simple letter.  

3. “When the time comes.” 

4. HELD: Court found clear expression of testamentary intent. Even though he didn’t call it a will it expresses his intentions about who gets what, and it is entirely in his handwriting.
ii. Hypo: based on The Will of Smith case: “my entire estate is to be left jointly to my step-son and step-daughter” written in a 5x7 piece of paper in her own hand and signed by T. When T gave this paper to her atty she said: “this is my will – this is how I want my estate to go.” Atty who received this, stapled it to the front of her file. T dies before atty prepares the will. 

1. There is a writing, material provisions and everything in T’s hands, not dated. Is there testamentary intent? HELD no—it was instructions to her atty (T didn’t intend for THAT paper to be her will). Court concluded T knew how to make wills, therefore it was a direction to lawyer and not a will.
a. Generally, the use of the word “estate” by itself is not enough to establish testamentary intent. “This is my will”( can be translated as this is my wish rather than a document (will). 

iii. In re Estate of Kuralt :S and K maintained a long and intimate personal relationship. Each desired to keep their relationship secret. K wrote a letter (5/3/89) to S expressing that he’ll give Montana property to S( Read like a letter but seemed it was a holographic will (met the requirements). 

1. K then executed a formal will on 5/4/94 where the beneficiaries were his wife and two children. Will did not specifically mention any of the real property owned by K. Normally, the later dated will would control, but here there was another writing. 

2. On 6/18/97, K sends a letter to S saying "I'll have the lawyer visit the hospital to be sure you inherit the rest of the place in Montana." K died. 

3. Court held letter was a valid holographic codicil to K's formal will.
a. 6/18/97 letter( writing – yes; signature – yes; material provisions in T’s hand – yes. Testamentary intent ?  

i. He wasn’t extending the letter as his last expression of intent, but court found it to be yet another piece of intention 

ii. This is not a popular opinion; does arise under Montana law. Harmless error is all about intent. We can dispense with Ws and signatures and maybe even with testamentary intent so long as there is enough evi to show what the T wanted to do. CA doesn’t follow this. 
iii. If the Holographic Will is NOT dated:

1. CA does not require that it be dated. However, potential issues arise. 
2. Inconsistent Wills & Undated Holograph Risk: 

a. If 2 or more wills exist (one being the holographic will), and

b. there are inconsistent provisions in the wills, and

c. the holographic is undated, 

d. the holograph is invalid in regards to the inconsistent provisions, UNLESS

e. it can be proven that the holographic will was executed after the dated will 

i. AN undated holographic will, will lose unless there is some kind of date (“I leave my 2020 Dodge ram to my son”) to prove it came later in time. 
3. Testamentary Capacity Risk: 

a. If it is established that T lacked testamentary capacity at ANYTIME at which the holograph may have been executed, then the will is invalid UNLESS it can be proven that it was executed at a time when the T had testamentary capacity. 
IV. WILL REVOCATION
a. Revocation is itself a testamentary act (therefore must comply w/Wills Act) and once a will is validly revoked, revocation is effective immediately.
i. A will = ambulatory subject to amendment or revocation by the T at any time prior to death. 

b. WAYS TO REVOKE A WILL 
i. (1) BY WRITING
1. Must comply with the Wills Act (writing, signed, and witnessed, or holographic) 
2. Revocation by Writing Can Occur by: 

a. Inconsistency( Will 1 and will 2 are inconsistent (E.g., Will 1 says all to A and Will 2 says all B) 
b. Expressly( Where you expressly revoke other will in new will. (E.g., “I hereby revoke Will 1”)
3. Revocation by Writing Can Revoke in Whole or Part: 
a. Codicil = A subsequent writing that amends or partially revokes an existing will.
i. Temporal element to codicil: Wills come before codicils since the codicil only modifies or adds to the will. If there is no first will, then the codicil is the only document and it is the will. 
ii. Revoking a codicil: If you revoke a codicil it does not impact the underlying will. But, if you revoke a will, it will revoke all subsequent codicils to it. 

b. IF the original Will is entirely subsumed( complete revocation + new will. 
i. Have to ask if there’s anything left for the first will to do. 
1. E.g.: 
a. Will 1 says everything to LLS (residuary clause) & Will 2 says I give my car to F and contains no residuary clause. Will 2 is a codicil. Car now goes to F, but the rest still goes to LLS. This is a partial revocation by writing. 
b. Will 1 says I give everything to LLS. Will 2 says I give my car to F and residue to LLS. Will 2 contained a residuary gift, so Will 1 doesn’t have anything to do, as such Will 2 has been revoked in whole by inconsistency. 

c. Doc 1: all to A, B, C, and D (presumption that it’s equal distribution bc no distinction specified). 

i. Doc 2: $10k to E. = codicil; Doc 1 has a residuary so that’s the will. Doc 2 partially revokes the will by taking $10k out of it. 

ii. One week later, Doc 2 legally revoked. No effect on the underlying will and Doc 1 still in effect. 

iii. Now assume Doc 1 was the one that was legally revoked. Will and codicil revoked. 

c. A document with a residuary clause is most likely the will. 
d. Note: IF there is no overlap between two documents, it is possible to have two distinct freestanding wills. 

i. E.g.: Will 1( car to Fred; Will 2 ( watch to G. Here, there are two wills. Absent a residuary clause, the rest of the decedent’s assets drop to intestacy. 
ii. (2) BY PHYSICAL ACT 
1. Rule: 1) Testator, or another person in the testator’s presence and direction 2) Burns, tears, cancels, obliterates, or destroys the will 3) With the INTENT and for the PURPOSE of revoking.

2. Modern Trend ( As long as the writing (destruction) appears anywhere on the will (doesn’t have to affect the writing) it is valid.

3. CA Approach( For a revocation to be valid, you have to impact some portion of the face of document. 

a. E.g., writing null and void on top of the will( Is this enough? Yes! 
b. Thompson v. Royall: T told atty (in front of a witness) to destroy will & codicil; instead of doing so, the atty retained them as memoranda to be used in the event T decided to execute a new will. On the back, atty wrote “this will is null and void to be held by T instead of destroyed for another will if T decides to make the same.” T signed this. HELD revocation failed. 
i. Not revoked by writing (no new will), not holograph bc material provisions not in her writing. Destructive act did not impact any portion of the written/ face of will (writing on the back not sufficient). 
c. Hypo: What if another person in the room who witnessed when the note on back was written realized 5 days later that the note on the back was invalid. What can she do to make sure will is revoked?

i. use delayed attestation doctrine! (T is still alive, so they can sign later)

d. Hypo: What if T died. What could atty. and witness do? 

i. §6110(c)(2): if they can prove by CCE that T meant writing on back to be a valid testamentary revocation at time she signed it, then it will be enforced. 
ii. Note: CA req’s revocation by physical act to be on the face of the will—therefore the above hypo would be a revocation by writing.
4. PARTIAL REVOCATION BY PHYSICAL ACT (failed gift): 
a. CA acknowledges the doctrine of partial revocation by physical act
i. At CL, courts don’t like doctrine of partial revocation by physical act. Many courts do not recognize it. 

b. Rule: 1) Testator, or another person in the testator’s presence and direction 2) Burns, tears, cancels, obliterates, or destroys the will 3) With the INTENT and for the PURPOSE of partially revoking.
c. Rule: cannot increase a non-residuary gift by partial revocation by physical act! 

i. E.g.: There’s a will. When found in T’s possessions, a paragraph of it (giving $10k to LLS) has been crossed out. What happens to the crossed-out portion? 
1. PROBLEM ( a portion of the will you are revoking has to go to someone else and you are increasing their gift. Drops either into intestacy or residuary.
a. At CL, you cannot increase a gift to someone without complying with the will’s act (i.e., without writing another will), so portion of will drops to intestacy.  Would need a codicil to say what I was going to give to B, now goes to A. 
b. Modern courts allow that portion to drop to the residuary or intestacy if no residue clause. 
ii. Hypo: I give a total of $10k to A + B. Each gets 50/50 in the absence of expressed distribution. T then scratches off B. Is B’s gift revoked?
1. Yes, valid partial revocation (obliterated + intent) by physical act so B gets $0. 
2. What happens to B’s share? Will now says: “I give a total of $10k to A.” If we want to increase A’s gift, we have to write new will/codicil. In CA, B’s share drops to the residuary, not to A. At CL, drops to intestacy. 
iii. (3) PRESUMPTIVE REVOCATION & LOST WILL DOCTRINE 
1. If T’s will is missing/cannot be found, we presume T destroyed it w/intent to revoke IF: 

a. (1) Will was last in the T’s possession,
b. (2) T was competent until death, and
c. (3) Neither the will nor a duplicate original of the will can be found after T’s death
i. Harrison v. Bird: Prior to death, T called her atty & advised him she wanted to revoke her will. Atty in the presence of a witness tore the will into pieces (destructive act but not in the presence of T; telephonic presence doesn’t work), atty wrote T a letter informing her he had revoked the will & that he was enclosing the pieces of the will (this is a live will, but T thinks it’s been revoked). T dies. They find envelope detailing how the revocation occured but the pieces are missing.

1. HELD: that while atty did not lawfully revoke will when he destroyed it w/out the presence of T, a rebuttable presumption that T had revoked it arose upon the failure to find the will among the T’s possessions & the will proponent failed to overcome presumption. 

2. If the ripped pieces would’ve been found, will would have been probated since it was still valid. 

2. Presumption Revocation & Duplicate Originals
a. Duplicate original = an exact copy of the original that T signs (this is NOT a photocopy). Duplicate original and original are both live wills. 

b. Presumptive revocation doctrine in CA ONLY applies when there is only one will; if there is duplicate original, the presumption won’t apply. 

i. If one of those documents is torn up (destructive act with intent to revoke), there is still that other document. Can it be probated? 

1. In CA, if a duplicate original is found, it would be admitted to probate. 
2. Most efficient way to revoke this will with original duplicate would be to make a new writing. 

ii. CPC §6121: A will executed in duplicate or any part thereof is revoked IF one of the duplicates is destroyed by physical act by T or someone in his presence and direction. 
1. If you destroy one duplicate you destroy all, but the statute assumes that there will be affirmative evidence of one duplicate being destroyed (i.e. fire marks around the edges, etc.) 
3. Evidence to rebut revocation presumption: 

a. Presumption rebutted with a plausible alternative explanation (that will cannot be found for another reason not being bc T destroyed it w/ intent to revoke it) 
i. This presumption is a presumption affecting the burden of producing evidence. Threshold for rebuttal is low. 

b. If CAN rebut( lost will doctrine applies bc still can’t find the lost will
i. E.g., T and her will are consumed in a fire 

1. This rebuts the above presumption and so we use the lost will doctrine

4. Lost Will Doctrine
a. The alternative is that the T simply lost it, so we apply the lost will doctrine
b. Validly executed will exists but cannot be found. To probate the will, proponent must prove the contents of the will by CCE. As long as we can adequately reconstruct the will’s provisions, court will probate.

i. Can reconstruct will even if physical document gone with testimony from atty who drafted will, paralegal who typed it, a photocopy of real will, etc. 
iv. (4) REVOCATION BY OPERATION OF LAW

1. CPC § 6122( Unless expressly provided otherwise, if after executing a will T divorces, the divorce revokes any disposition of property to the ex-spouse AND former spouse is treated as if s/he predeceased T (for inheritance purposes). 
a. This provision applies ONLY to testate transfers (will & non-probate property) 
i. EXCEPTIONS: 

1. When dealing with life insurance policies, divorce doesn’t create presumption. Policy holder must change beneficiary themselves. 

2. Irrevocable trust & interest created in trust is not void as a result of divorce

3. There is CCE that T intended to preserve nonprobate transfer for the former spouse.

a. E.g., a letter stating T wanted spouse to keep it even if divorce

4. Court order that nonprobate transfer be maintained on behalf of the former spouse is in effect at the time of the transferor’s death.

a. E.g., as part of the divorce certain property goes to that beneficiary spouse then that prop will stay with her

b. Revival (CPC 6122) = If any disposition is revoked by operation of law, it is revived by the testator’s remarriage to the former spouse.

2. REBUTTING PRESUMPTION: ONLY way ex-spouse can rebut presumption is if T expressly says so in will (e.g., T states in his will everything to her “whether we are married or not”). 

3. Note: if T’s will contains an inheritance right for stepchild (ex-spouses child), the divorce doesn’t change the rights of the stepchild. 

v. (5) OMMITTED SPOUSES & OMMITTED CHILDREN 

1. Classic scenario ( T writes will and then you get married and then you die without rewriting it. Will is silent as to that spouse you later married and children you had. 

2. Rule: Presumption that omitted spouses and kids were accidentally left out
a. EFFECT: omitted spouse takes what they would take in intestacy 

i. Cured by giving omitted parties an intestate share of your estate, so take value from all the other beneficiaries in order to remedy the omission. 

1. Think about it as a 5th type of revocatory event bc in some sense we are partially revoking some gifts under the original will. 
b. E.g.: Prof. Leaves all prop in will to mom and dad. 5 yrs. later he gets married and never goes back to his will. Does W get nothing? 
i. No, W will get what she would get in intestacy (i.e. 100% CP and % of SP)
c. WAYS TO BRING BACK A REVOKED WILL
i. Class Scenario:

1. T executes will 1. He later executes will 2 which revokes will 1 by inconsistency or expressly. He then revokes will 2. Will 1 revived if T intended to revive it. 
a. Need to find evidence of intent. What is allowed as evidence depends on how it was revoked (by act or writing).  

ii. (1) REVIVAL
1. Strict Traditional approach (Minority): only way to revive a revoked will is to re-execute & comply w/Wills act—resign, attestation, etc.) or republished by being later referred to in a later duly executed will. 
2. Modern Approach aka CA (Majority): Revive if T intended to revive, as long as there is evidence of ACTUAL intent to revoke. 
a. What do courts look for as evidence? Depends on how it was revoked!  

i. If by writing ( look at the terms of the new writing ONLY; if intent isn’t there, we do not revive. 
1. CPC 6123(b): Will 1 revoked by Will 2, Will 2 revoked by Will 3 (revocation by writing). Will 1 will remain revoked UNLESS Will 3 evidences intent to revive Will 1 (must be in the terms of Will 3). 
2. If there are inconsistencies b/t Will 1 (which was revived, assuming intent has been proven by Will 3) & Will 3, then the inconsistencies of Will 3 will control.
ii. If by physical act( look at extrinsic evidence. Can bring in just about anything to prove intent, including oral declarations T made to witnesses. 

· CPC 6123(a): When Will 2 revokes Will 1 and Will 2 is revoked by act, W1 remains revoked UNLESS it is evident from the circumstances and/or the testator’s contemporaneous and subsequent declarations that T intended to revive Will 1.
b. Hypo: Assume we took Will 1 and tore it up AND THEN drafted Will 2, and then revoked Will  2, does Will 1 come in? 
i. If Will 1 is revoked by physical act revival doesn’t appear to apply( bc Will 2 didn’t revoke Will 1 so they have nothing to do with each other. 

iii. (2) DEPENDENT RELATIVE REVOCATION (DRR) 
1. If T would not have revoked their will but for a mistake of law or fact—court will assume T lacked intent to revoke and will treat will as if revocation never occurred. 
a. Typical DRR case: T revokes a will under belief that a new will is valid but, for reasons unknown to T, the new will is invalid. Does an invalid will have any effect on the existing valid will? 

i. NO! So how did will 1 get revoked if the writing didn’t do it? By physical act. T tore it up bc thought new will was valid.

ii. If court finds T would not have revoked old will had she known the new will is ineffective, court will disregard revocation and probate destroyed will. 

2. DRR focuses on presumptive intent (as opposed to actual intent like in revival) because T couldn’t have left actual intent clues since he didn’t know of mistake.
3. Requirements
a. (1) Valid revocation 

i. by writing OR by physical act 

b. (2) Based on a mistake of law or fact
i. Mistake must be beyond the knowledge of T- must be unknown to T

1. If T knows of mistake or circumstances, then it’s not a mistake 

c. (3) But for the mistake T wouldn’t have done what he did 
4. Evidence of Mistake 

a. If revocation is by writing, evidence of mistake can ONLY be proven by the express terms of the revoking instrument (i.e., new will)

i. Since mistake must be expressed on the face of the writing, it’s usually a mistake of fact but a mistake of law can appear on the will too. 

1. E.g., “Since my cousin E is dead, I give his gift to J.” But E still alive.

2. E.g., a signature by a witness that is interested and therefore not qualified to be witness (T didn’t know not allowed). It’s a mistake of law and set forth in the instrument.

ii. Anderson case (CA): Held we can ignore the requirement that the mistake be evidenced in the writing and beyond the testator’s knowledge IF there is CCE of the testator’s intent. Testimony of the lawyer was sufficient evidence of intent. Can look beyond the four corners of the doc if the evidence is CCW. BUT this case has been criticized extensively and is not given much weigh. 
b. If revocation is physical act, evidence of mistake can be proven by a failed alternative plan of disposition (i.e., a failed attempt at a new will or possibly a will that doesn’t meet T’s interest) 
i. Cannot be a new valid will bc if it was a valid new will it’d be revocation by my writing, so must have been revoked by act. 
5. E.g., 

a. Hypo: “I give 1k to my nephew C”. This is a general gift. Later. T crosses out 1k and writes in $1,500. T dies. Will submitted to probate. What does C get?   
i. Valid revocation? yes, by physical act (destructive mark to face of will) + intent to revoke (T intended to revoke the $1k gift and increase it to $1,500)

ii. Is the writing a valid codicil? No, for codicil to be effective, it has to be a valid, independent Will’s Act compliant writing. (Writing – yes; signed – no; witnessed – no) 

iii. Is it a holograph? No; Writing – yes; material provisions in T’s hand – no; only the 1,500 and line striking 1k are in his writing. Not enough to infer testamentary intent; signed – no. So cannot give any legal effect to 1,500. 

1. NOTE: When underlying will is holo, T can continue to edit and make changes as long as it’s in his writing, until he dies & no need to resign, etc. Issue that occurs when you cross something & replace it, only comes up when you make such a modification to a typed writing will. 

iv. So $1,000 gift was revoked, but there was a failed attempt at an alternative disposition (the codicil). 

1. DRR would help C get the initial 1,000 

a. Valid revocation – yes, by physical act (not by writing bc no second will!)
b. Based on a mistake – yes, Mistake of law that attempted codicil would be effective by doing what T did.  
c. But-for – yes, T wanted to give C more $ so wouldn’t have done what he did had he known codicil would be ineffective 

2. What if T had wanted to give him $800 instead of $1,000? 
a. T probably would still rather C get 1000 over 0. 
b. The closer you get to 0, the more likely court is to let revocation stand. (E.g., had he put $200 instead, probably would let the revocation stand and he’d get 0.) 
b. Hypo: Formally attested typewritten will: “I give $5k to John.” Later, T crosses out John & writes “Nancy w/ residue to LLS”. 

i. Valid revocation? yes by phys. act + intent so John gets nothing. 
ii. Can the $5k go to Nancy? No, you must comply w/ wills act and this is not a valid codicil. 

iii. Can we apply DRR? 

1. Mistake: T thought he was making a valid codicil (mistake of law)

2. **Causation: NO! he doesn’t want John to have anything. We aren’t dealing with change in amount, we are dealing with change in beneficiary. 

a. Harder to apply DRR in these situations. Generally, when change is the “who” courts will not ignore the revocation. Here, neither J or N get anything. 

c. Hypo: T writes VOID across her current will. Later she shows the will to her lawyer and tells him to make a new one; he makes one but there are some errors in it and she tells him to change it. Before its fixed, T dies. The lawyer testifies who the beneficiaries were supposed to be under the new will. Does DRR apply to cancel the revocation of the first will? 

i. Valid revocation? yes

ii. Based on mistake? 

1. No! T wasn’t mistaken, she assumed she would live long enough to make a new will—this was NOT a mistake thus DRR does not apply. 
d. Hypo: T’s will gave $5k to his old friend Judy, and residue to his brother Mark.

i. T made codicil that said: “I revoke the money to Judy, since she's dead.” In fact, Judy is alive. Does Judy take? 

1. Yes! b/c this was a revocation by writing, w/ a mistake of fact, mistake caused revocation is in the writing (writing shows he wouldn’t have revoked if he knew J was alive) 

ii. What if codicil said: “I revoke money to Judy since I already gave her $5k.” In fact, T did not give Judy $5k. What result?

1. Judy does not take b/c the revocation is valid. Why? Mistake must be something not within the T’s knowledge 

iii. What if the will left no hint as to why bequest to Judy was revoked? A lawyer testified that a friend told T that Judy had died, even though she hadn’t. Does DRR apply? In re Anderson (Cal.) held DRR was applicable even though there was no explicit terms of mistake in the 2nd will; the testimony of the lawyer was suff. evidence of intent. *this is an outlier case (but reflects a movement towards harmless error applied to revival) 

V. COMPONENTS OF WILL 
a. Overview 

i. Assuming will has not been revoked or if revoked brought back to life—what does it mean? 

ii. What is the will? ( 4 doctrines to determine what comprises the will: 

1. (1) Integration: focus on phys. relationship b/t papers present @ time of execution of the will

2. (2) Republication by Codicil: reaffirming codicil re-executes & re-dates the will 

3. (3) Incorporation by Reference: will references document outside the will that helps construe it

4. (4) Acts of Independent Significance: if there’s a lifetime reason for an act that relates to a bequest, other than changing bequest, then the post-execution act will be upheld

b. (1) INTEGRATION
i. = ALL papers that are present at the time of execution and are intended to be part of the will are integrated (treated) as part of the will.
ii. E.g.,
1. In re Estate of Rigsby: R died and left a holographic will. Upon her death, her spouse found two pieces of paper folded together, but not fastened together, both in R’s handwriting. The first page was initialed and dated at the top and stated “Inasmuch as I do not have a will, I would like to make the following arrangements in the event of my death.” The page then went on to list R’s belongings and to whom they should be given. 
a. The first page was signed by R at the bottom. This seems to be a holographic will, even though she never called it a will. 
b. The second page was initialed and dated at the top, but simply contained a list of her belongings with an individual’s name next to each. This page was not signed. (this seems to be an inventory list on its own). 
c. No language as to her testamentary intent. 
d. Neither page was numbered nor did the pages refer to each other in any way. At one point, the second page conflicted in part with the first page. 

e. Court did NOT integrate these two sheets of paper. Only sheet 1 = the will. 
i. When an instrument consists of more than one sheet, it must be clearly apparent that T intended that together they should constitute the last will and testament of T. 
ii. The first page clearly reflected intentions, but there was not sufficient evidence that the second page should be integrated into the first page. Also, the contradictory nature of the second page made it impossible to read the second page as a supplement of the first.

c. (1) REPUBLICATION BY CODICIL
i. = a validly executed will is treated as re-executed (i.e., re-published) as of the date of the codicil regardless of whether the codicil expressly mentions the will UNLESS doing so would be inconsistent with T’s intent. 
1. By reaffirming by codicil, can clean up certain defects (minor defects) that might otherwise have risked or tainted the earlier will.

a. E.g., interested witness problem, a codicil with valid attestation would cure the defect in the first will and restore the beneficiary’s bequest.

b. E.g., will refers to outside document but document NOT in existence when will is executed. Codicil redates will after document in existence. Incorporation by reference satisfied.

2. Remember, codicils can be formally attested to or holographic. 
d. (3) INCORPORATION BY REFERENCE 
i. Purpose: Writings incorporated by reference allows for a writing that was in existence when the will was executed but was not itself executed w/will’s act formalities to be absorbed into the will. 
ii. Elements 

1. (1) T evidences an intent to incorporate something existing outside of the will. 

a. Low threshold; easy to prove. 

b. Reference of intent in will to incorporate some outside document
2. (2) T describes the document sufficiently adequately in the will

a. Low threshold; easy to prove (description doesn’t need to be exact, just adequate)
3. (3) Outside document was in existence when the will or valid codicil was executed 
a. High threshold; concern about fraud 

b. Republication by codicil: If document was not in existence when will was executed, but later a codicil was executed & at that time, the document was in existence, this prong can still be met bc codicil republishes and redates valid will. 
4. EFFECT/FUNCTION
a. IMPORTANT: Incorporation by reference draws the content from the document being incorporated BUT does not make it part of the will. (Johnson v. Johnson).
i. A codicil cannot republish an otherwise invalid will, but if a codicil refers to an invalid will, it can incorporate it by reference.  It does not matter that the prior will is invalid because only the content of the prior will is incorporated.  The invalid will does not become a part of the new will. (Johnson)

iii. CPC 6132( Outside Document Disposing of Personal Property 
1. A will may incorporate an outside document that disposes of tangible personal property not disposed of by the will, EXCEPT for money & property primarily used in business IF: 
a. (1) An unrevoked will refers to the writing
i. Writing does NOT have to be in existence when will was executed 

b. (2) Writing is dated and is either in the handwriting of, OR signed by the testator

i. Some evidence that it’s coming from T

ii. But even if (2) above isn’t met, proponent may introduce evidence of testator’s intent to dispose of property through outside document

c. (3) The writing describes the items and the recipients with reasonable certainty

d. (4) Total value of personal property shall not exceed $25,000 dollars and no    

   



      single item of personal property may exceed $5k 
e. ( T may make handwritten, signed changes to the writing. If contradictory provisions, the most recent writings control. 
i. i.e., would be able to keep working on your list well after it is incorporated 
f. If the devisee dies before T, the gift devised in the outside document will lapse

iv. E.g., 

1. Review Johnson v. Johnson case 

2. Hypo: In his will, T leaves $ to every name in the city’s phone book. 

a. T incorporated the phonebook into his will, even though he isn’t attaching the phone book to his will or writing down every name in the will. 

b. Cannot INTEGRATE IT bc not there when T signs, but T can INCORPORATE IT. Note the difference between the two doctrines!
e. (4) ACTS OF INDEPENDENT SIGNIFICANCE
i. Will refers to an act/fact that is going to occur outside of the will. That act/fact will control who gets or how much they get. To be respected, the act itself must have independent significance.

ii. Rule: IF the beneficiary or property designations are identified by reference to acts or events that have a lifetime motive apart from their effect on the will, the gift will be upheld
1. Elements
a. (1) Will refers to an act/fact that is going to occur outside the will 
b. (2) The act determines who gets what (beneficiary or property) 
c. (3) The act has independent significance 
i. *Determine whether the fact or act occurred for reasons other than to modify a beneficiary’s bequest.
ii. Classic situations: 

1. Provision bequeathing to children not yet born (people have children for many reasons, but usually not to increase their beneficiaries – so independent from will) 
2. Provision bequeathing to kids who graduate college (independent significance is you want them to go to school) 

iii. Bequests such as “the contents of T’s house” raise suspicion bc T can change the value of the bequest whenever T wants by purchasing valuables and locating them in the house. These acts would have testamentary purposes.

1. Estate of Light ( Courts distinguish between the usual and customary tangible contents of the house (furniture) and the intangible (stock & cash). 
2. HELD: Only the personal tangibles that are there for a lifetime are included when bequeathing the contents of a house. 

a. Estate of Isenberg ( T was an art collector and he had more art than he could fit in his house. He would rotate art from storage to house. Will said contents of house would go to beneficiary. HELD: expensive artwork counted in contents of the house b/c T enjoyed them during his life (indep. significance) so they were considered customary and tangible. 

3. Courts may look at if the area where the property is found is a common area to store such property (or where T customarily stored such items). 
4. Safety Deposit Box Rule: Contents of safety deposit box will be allowed to be a bequest under acts of independent significance bc there is little likelihood of fraud since only T had access to it. Also, traditionally it a place where you would find important and intangible assets.
iii. **The KEY is that T is referencing things that have not yet occurred, only doctrine that allows T to expand scope of the will into the future**

iv. E.g., . 
1. Hypo: “I leave the contents of my garage to my daughter.” T parks his Ford in the garage. To the extent T’s not doing it with intent of changing his will, then he can do whatever he wants—its independent significant that prevents there from being a problem.

a. However, it T buys two TV’s SOLELY to increase the gift to his daughter (testamentary purpose), the court will not respect the bequest. 

b. T takes Ford and trades it in for a Maserati. Is this huge increase in value enough to call into question the intent in his making the purchase? illustrates the ambiguity in these cases! 

2. Hypo: “I give $1K to all beneficiaries named in my Brother’s will.”
a. If bro’s will is already written, then we have incorporation by reference because it’s identifying a will in existence at the time the document is executed. 

b. But if the will is not yet written, then it’s an act of independent significance; Even though the act is testamentary, it is not a testamentary act by T, so its okay. 
i. Act outside the will? yes

ii. Act that determines who gets what? yes

iii. intervivos purpose? yes—it has independent significance in your life—that you respect your brother’s testamentary intent/plan 

3. Hypo: (pg. 256) T gives “the contents of my house” to A. In T’s house there is jewelry, furniture, and a safe with stock certificates and cash. Does A take these items? 
a. Only the tangible personal property items that are there for a lifetime motive (to be used by T while alive); therefore A will take everything but the stock and cash.
4. Hypo: T left “contents of desk drawer” to X. Problem is that T could have put a ton of stuff in the drawer knowing he was going to die and therefore had testamentary intent, which is not an act of indep. significance. To determine, courts look at the contents of the drawer. 
a. Is stock something you’d lave in a drawer? No. you would put it somewhere safe.

b. How about a diamond ring? If T had a safe where all other jewelry was, could you prove the diamond was put in drawer for testamentary purpose? Or can you show that T put it in drawer for storage b/c she wore it everyday and therefore putting it there was a lifetime purpose? shows how fact specific this inquiry is! 

f. CONTRACTS RELATING TO WILLS
i. Two types of contracts in wills

1. (1) Contracts to make a will AND (2) contracts not to revoke a will 

ii. All the requirements of contract must be met( offer, acceptance, consideration, etc.

iii. CPC 21700( A contract to make a will or devise or other instrument, or not to revoke a will or devise, or to die intestate, can be established by ONE of the following:

1. (1) Provisions of a will or other instrument stating the material provisions of the K
a. doesn't have to be wills act compliant but there must be a writing 
2. (2) An expressed reference in a will and extrinsic evidence proving the terms of the K

a. can incorporate by reference; or even have an oral K 
3. (3) A writing signed by the decedent evidencing the K

4. (4) Clear and convincing evidence of an agreement, including oral agreement 
a. doesn’t have to be in writing so long as CCE of existence of the K; Can be enforced in equity if more than mere declarations (sufficient evidence).

5. CL( agreement NOT to make a new will has to be in writing. 
6. CA, oral promise NOT to make a new will (revoke initial will) OK if proven by CCE
iv. Under both, the execution of a joint will (mirror wills) or mutual wills DOES NOT create a presumption of a contract not to revoke the will. 
1. Keith v. Lulofs: H&W made mirror image wills. This was 2nd marriage for both; their kids were from previous marriages. The wills gave property to surviving spouse and then to the kids, split equally. H died first. 2 yrs. later, W made new will giving all to her kids. H’s kids argued that H made will on agreement that they would get something. HELD: because agreement not to make a new will was not written, W could make the new will; H’s kids don’t take. 
v. What happens if party revokes?( party would be in breach of K and will be liable for breach. The beneficiaries under the K become creditors and will be first in line upon breacher’s death. 
1. Hypo: H leaves all to W if he survives, if not to the kids. W does the same. They make an agreement at the bottom of the will not to revoke or interfere w/ any testamentary intent therein made. W dies first. H meets a new woman. 

a. Can H revoke his will? Yes, BUT by doing so he will be breaching the K and will be liable for breach

i. *H’s children become beneficiaries under the contract—the minute the breach occurs (when H dies?) they become creditors and will be first in line when H dies. 

1. Before H revokes: kids are heirs apparent 

2. After H revokes: kids are 3rd party beneficiaries of breached will 

b. H does not revoke, but remarries.

i. New Wife will get all CP; but the assets to which K applies are those that exist at the time of the 2nd spouse’s death (here, H’s death)—therefore, all the stuff H got after W dies is still subject to terms of K; H’s post marriage earnings are CP and New W gets ½; if no CP and all H had when he married New W was inheritance, New W does not get anything 

ii. True Contract Approach (*CA approach): In CA, a contract claimant has priority over a pretermitted spouse’s share. (Putnam) 

1. Rationale: In CA, omitted spouse protection statutes rest on presumption of accidental omission of spousal share.  In the contract context, presumption of accidental omission is rebutted by the fact that T knew what he was doing when he formed the contract

2. Hypo: son was promised family farm by mom and dad if he worked the land. He worked the land until they died. They willed it to someone else. 

a. Equitable remedies: promissory estoppel, reliance, etc. help enforce the K here! 

VI. WILLS—CAPACITY AND CONTESTS
a. When assessing validity of a will the first question is did the testator have the necessary capacity 

i. Even if yes, there are defects that can make it invalid 

ii. once you establish that capacity exists and not subject to defect, the next requirement goes to execution – was the will validly executed? 

b. IF a testamentary act was executed w/out testamentary capacity( the act is invalid
i. Level of capacity required is quite low. Often described as lower than the capacity required to contract but higher than the capacity required to marry.
ii. There is a presumption of capacity to make a will if will is valid 
1. contestants have the BOP to prove the T lacked capacity at the time of execution. 
iii. Who has standing to contest a will( Only those that stand to benefit if the will fails.
c. REQUIREMENTS 

i. CPC §6100( To have testamentary capacity: 

1. (1) T must be 18 or older, 

2. (2) Of sound mind, AND 

a. A conservator may make a will for the conservatee if the conservator has been authorized by court order. 

3. (3) Must be capable of knowing and understanding in a general way:

a. (1) T must know the nature and extent of his property (know what they have)

b. (2) T must know the natural objects of their bounty (know who should get what they have)

i. This comes to play when the T leaves their estate to e.g., the gardener. Sparks suspicion. 

c. (3) T must know the nature of the testamentary act that they are undertaking (know what they are doing)

d. (4) T must have a general sense of how these elements combines form an orderly plan of disposition 

ii. Even if we find general capacity is present, court can STILL find a specific defect that affects the capacity. These defects are: Insane delusion; Undue influence, or Fraud.  
iii. E.g., 

1. In re Wright’s Estate: T left property to unmarried friend. There was testimony from notary and witness of the will testified that they believed T was of unsound mind bc he left $1 to several individuals. There was also testimony from friends & family highlighting instances of abnormal behavior, including that he ran out of his house only partially clothed on several occasions, picked out silverware from garbage, and would fake his death to scare his neighbors. HELD: T didn’t lack capacity & admitted the will. 

a. Capacity doesn’t require T to be “normal.” Evidence showed he was weird, but  no evidence that he didn’t meet any of the elements required for capacity. 

i. (1) T must know the nature and extent of his property 

1. He did; had a very detailed list 

ii. (2) T must know the natural objects of their bounty 

1. He did; he left some to them. 

2. Left significant part to a non-natural object, which is what caused the doubt of his family. 

iii. (3) T must know the nature of the testamentary act that they are undertaking. 

1. He did; he went to someone to do it and was prepared, etc. 

iv. (4) T must have a general sense of how these elements combines form an orderly plan of disposition( he did. 

2. Wilson v. Lane: T’s will was contested on capacity. Evidence included testimony that T was eccentric and feeble, but still of sound mind at the time of executing her will. Evidence also showed, however, that T may have been suffering from dementia and th a petition for guardianship of T was filed a few months after the will was executed. 

Held: At the moment of execution, T had capacity. Contestant only showed that T’s capacity was going in and not. Unable to prove incapacity at the moment of execution
d. DEFECTS IN CAPACITY
i. ( Even when you prove testamentary capacity, you can invalidate a will based on a defect to that capacity: Insane delusion; Undue influence, or Fraud
ii. (1) INSANE DELUSIONS
1. = a false conception of reality to which testator adheres against all evidence and reason to the contrary. 
a. it undercuts the intent of the T to the point that the will, or the parts infect by the insane delusion, must be invalidated
2. Contestant must show:

a. (1) T labored under an insane delusion 
i. (a) first, identify belief T held against all evidence to the contrary

1. Don’t have to show that you tried to change T’s mind; all you have to show is that had you tried, you wouldn’t have succeeded.  

ii. (b) Was is it fact an insane delusion( Two Test/approaches 
1. Factual Basis (CA & Majority): As long as any factual basis exists to support the delusion, then it cannot be an insane delusion. 

a. More protective of the T 

2. Average Reasonable Testator: If the average reasonable testator could not have held that belief, then must be an insane delusion.
b. (2) the will or some part of it was a product of the insane delusion (causation 
   i.e., BUT FOR the insane delusion, T wouldn’t have done what he did) 

i. In Honigman, court took the approach that so long as insane delusion might have caused T to do what he did, will was invalidated. Modern approach, we do but for.
c. E.g., Breeden v. Stone: B was cocaine addict and alcoholic; black sheep of a wealthy family. B executed a formal will in 1991, leaving his estate to various people, not including S (his drug dealer) or his dad or sister. B believed someone wanted to kill him & his dog. B committed suicide two days after he was involved in a hit-and-run accident where the other driver was killed. Before committing suicide, B scribbled a brief holographic codicil giving “everything I have” to S (drug dealer), specifying the addresses of his real property as well as stocks, bonds, jewelry and clothes and signed his name at the bottom. 

i. HELD: the decedent was of sound mind at the time he executed his holographic will. 

1. Evidence of capacity( handwriting experts testified that B possessed the motor skills to write his will; no evidence of physical inebriation. Some of B’s friends testified he had previously stated his intention to exclude his family from his will. 

2. Evidence of defect to capacity ( insane delusion 

a. Evidence was offered to show B had been using cocaine and alcohol for several years prior to his death and had consumed both cocaine and substantial alcohol on the night of his death; Testimony indicated that B had drastic mood swings and had paranoid fears about threats against himself and his dog. 

i. Insane delusion? Yes, he was paranoid delusional. Beyond all evidence to the contrary, he was convinced that people were out to get him and his dog. 

ii. Causation( No, the insane delusion did NOT materially affect or influence the will he made. He had a clear history of loathing his family. Even before the holographic will, he left his estate to others, not his fam

d. Hypo: Prof. was driving in Ireland and saw Loch ness Monster. He leaves part of his estate to Research Institute for Nessy Preservation. Insane delusion?

i. Avg. reasonable T: avg. reasonable person doesn’t believe in Loch ness 

ii. Factual basis: does any factual basis exist? you could argue that there are articles on it of others seeing it etc.

3. Remedy
a. The court will excise those portions of the will that have been affected by the insane delusion (hard to do) 
b. To the extent that the whole will has been infected, court will invalidate the will

4. Exception: Religious beliefs
a. Courts are reluctant to examine the question of the validity of insane delusions that are based on religious belief bc religious beliefs are inherently not factual so can’t prove prong 1. 

iii. (2) UNDUE INFLUENCE
1. Influencer is substituting their intent for that of the T—therefore a court can strike down the gift to the influencer or the entire will if it has all been impacted 
a. Focuses on non-physical influence; physical influence or threat of harm = duress. 

2. To challenge a will under undue influence: 
a. First Apply: CA Test( Presumption of undue influence arises if:
i. (1) There is a confidential relationship between T and alleged influencer
1. Fiduciary relationship, e.g., lawyer, doctor, priest 

2. Doesn’t always mean fiduciary, could be someone with whom you place trust and confidence (neighbor, child, anyone you share secrets) 
3. Can also arise out of a dominant/subservient relationship that arises when people get older 

a. E.g., person who drives them to appointments, buys groceries, takes care of the etc. 

ii. (2) Alleged influencer is active in procurement or execution of the will
1. Did influencer propose the will? find the lawyer? Drive T to the meeting? 

iii. (3) The influencer unduly benefits under the will
1. Objective approach 

a. What would influencer been entitled to take in intestacy? 
b. If you got more than that, then you unduly benefitted 

2. Subjective approach (CA)
a. Considers the relationship between the testator and the alleged influencer & other evidence 
i. e.g., would he/she get anything in intestacy, prior wills or other testamentary instruments, and other evidence of undue benefit, long-term bff, busines partner. 
iv. EFFECT(  If the 3 elements above are proven burden then shifts to the alleged influencer to rebut presumption (prove he didn’t do it.)
b. Alternatively, apply Traditional Test( Contestant must prove: 
i. (1) T was susceptible to undue influence

a. Due to illness, age, etc.

ii. (2) Influencer had an opportunity to exert undue influence 

iii. (3) Influencer had a motive (disposition) to exert undue influence

1. Easy to prove—bc arguable there is always motive since $ is involved. 
iv. (4) Causation (undue influence caused T to make the will as T did)

1. most difficult element to prove, particularly in cases of family members where alleged actions have been occurring for a long time. 

2. Contestants usually doesn’t have the facts; the alleged influencer has the best facts but it’s not his burden to carry. 
3. Remedy
a. Court will excise part of will infected by undue influence, OR

b. Court will invalidate will if they cannot excise infected part, OR

c. Court will impose a constructive trust on the part of the will that was procured by undue influence

d. Action for restitution 

i. The problem is this involves practically rewriting the will
4. Relationships that Create Highest Presumption of Undue Influence
a. Gift to a person in CPC 21380 is voidable; conclusive presumption of fraud. 
b. May be rebutted by proving, by CCE that the donative transfer was not the product of fraud or undue influence. 
i. If unable to rebut, responsible for atty costs. 
c. RULE (CPC 21380(a)) – A donative transfer of any of the following persons creates an irrebuttable presumption of fraud or undue influence:
i. Person who drafted the instrument
ii. Person who transcribed the instrument & was in a fiduciary relationship with T 
iii. A care custodian of T who is a dependent adult, but only if the instrument was executed during the period in which the care custodian provided services to the transferor, or within 90 days before or after that period, or
iv. A person who is related by blood or affinity, within the third degree, to any person described in paragraphs (1) to (3), inclusive (relatives w/in 3rd degree of the above- the drafter, fiduciary or a caregiver).
d. EXCEPTIONS to the irrebuttable presumption under 21380
i. CPC 21351(a) 

1. related by blood or 
a. E.g., I can prepare my parents’ and grandparents’ will 

2. affinity within the 4th degree to the transferor; or 
3. is the cohabitant of the transferor 
a. No sufficient definition to cohabitations; loose standard 
b. Roommate or partner? Partner who is there on the weekends?

ii. CPC 21351(b): Certificate of independent review.  

1. Separate lawyer counsels client about the nature & consequences of the transfer, attempts to determine if the intended consequence is the result of fraud, menace, duress, or undue influence, & (3) signs & delivers to the transferor an original certificate in the form shown with a copy delivered to the drafter.
iii. EXAM: 

1. Start with the highest presumption – if you show they were the drafter in which THEY appear as a beneficiary, interested drafter presumption kicks in. No need to prove causation. 
a. Exceptions for those is CPC 21382 (4th degree relatives, blood relatives or cohabitants) 
2. If interested drafter doctrine doesn’t apply, go to CA presumption and if that doesn’t work either, go to traditional 4 elements.
5. How to protect from undue influence claim: 
a. No Contest Clause: any legatee that contests the will, forfeits any bequest that the will provide for them. 
i. However, can’t prevent a spouse for policy reasons or someone not in the will; they have nothing to lose. 
ii. In CA, a direct contest is one that goes to the validity of the instrument itself (see CPC 21300(b)); people should be allowed to contest no contest clause bc if they succeed the will fails and so does the no contest clause. 
1. However, even if they lose in a direct contest, if it is brought with probable cause and in good faith, the no contest clause is NOT enforced against them (can still take what the will provides); if no probable cause, then it is enforced against them (so can’t take what the will provides)
2. Probable cause means that at the time filing a contest, facts known to the contestant would cause a reasonable person to believe that there is a reasonable likelihood that the requested relief will be granted after an opportunity for further investigation and discovery. 
b. Reasoning Clause: Provide a paragraph in will that provides why you are making the bequests the way you decided to. 
i. Lawyers generally advise against it because it goes into probate and it's a public document, so you risk creating an issue w/family members who read it and bring litigation (may be liable if not true).  
ii. Instead, advise T to prepare a separate letter or video while executing the will. Powerful statement of intent. 
iv. (3) FRAUD
1. Intentional misrepresentation knowingly and intentionally made with the intent to affect the T’s testamentary scheme (not a mistake). 

2. Elements
a. (1) knowingly made misstatement of fact 

b. (2) made with intent to affect testamentary scheme (i.e., causation) 

3. Two kinds of fraud 

a. (1) Fraud in inducement
i. Misrepresentation causes T to execute or revoke a will, to refrain from executing or revoking a will, or to include particular provisions in the wrongdoer’s favor. 

1. HYPO: son #1 devoted himself to taking care of dad. son #2 came in and told son #1 to take a vacation. son #2 told dad, while son #1 was away, that son #1 abandoned him and took all of dad’s money; dad demanded to change the will and give everything to son #2.

a. Here, Dad intended for the second will to be his will but his intent was infected by son #2’s fraudulent misrepresentations

b. (2) Fraud in execution 

i. Occurs when a person intentionally misrepresents the character or contents of the instrument signed by the T, which doesn’t in fact carry out the T’s intent. The contents of the instrument itself, or the entire instrument, are affected by the fraud 

1. E.g., A phony page is inserted in the stack pretending to be the will, or lawyer inserted a clause without T knowing.

2. E.g., T w/ bad eyesight asks A for will to sign and A gives a doc. that they know T did not intend to sign.

4. Fraud and undue influence 

a. Almost always, if one, then there is the other. 

b. Difference: fraud contains misstatement/lie; this isn’t so with undue influence. 
v. (4) DURESS 
1. A donative transfer is procured by duress if the wrongdoer threatened to perform or did perform a wrongful act that coerced the donor into making a donative transfer that the donor would not otherwise have made. 
a. When undue influence becomes more overtly physical, it becomes duress. 
i. E.g., Hammer lock, physical restraint, threat of physical harm. 
2. Latham v. Father Divine: Father Divine was a charismatic figure and T believed in him, made a will for benefit of him. Then, became detached and on several occasions expressed “a desire and a determination to revoke the said will, and to execute a new will but she was prevented from executing the new will or revoking the old will because she was killed by a doctor hired by Father Divine to conduct an unauthorized surgery which T did not survive.
a. Court found that it wasn't the best option to strike the whole will and have it drop to intestacy so created a constructive trust. 

vi. (5) TORTIOUS INTERFERENCE WITH AN EXPECTANCY
1. An intentional interference with an expected inheritance.
a. Generally, not a will contest because not challenging the validity of the will. Instead, seeks to recover tort damages from a third party for tortious interference.
b. This remedy only available when the actions of others precluded you from seeking recourse in probate (i.e., can no longer sue for undue influence/duress)
2. Elements:

a. (1) Existence of an expectancy (either under will or through intestacy)

b. (2) Intentional interference with the expectancy through tortious conduct 

i. fraud is the tort usually seen 

c. (3) Causation
d. (4) Damages (either what you would have taken under the will or in intestacy)
3. Benefits:

a. SOL: Statute starts running when P discovers the tortious conduct

b. Availability of probate remedies does not foreclose a suit for tortious interference if the D’s fraud is not discovered until after probate. P is allowed to bring a later action for damages since relief in probate was impossible. 

c. Also, not a will contest so does not trigger a no contest rule. 

d. DAMAGES: Allows for punitive damages in addition to compensatory damages. Because tortious interference is a separate claim than a will contest, P stands to gain not only what he might have gotten from the will but also punitive damages. 

4. E.g., 
a. Schilling v. Herrera: T was an old woman with health issues, devised everything to her brother. Her brother could not live with her. H becomes T’s full time caregiver, and she converted her garage into a room and T moved in. T became dependent on H and without brothers knowledge, H induced T to execute a new will and power of attorney giving her entire estate and full control of her finances to H. When T died, H didn't tell the brother H had died until probate closed. 
i. Brother sued H for intentional interference with an expectancy of inheritance, claiming H engaged in a fraudulent scheme to prevent him from challenging the will H induced his sister to execute. Since probate had closed, brother could not bring claim for undue influence or fraud. 
ii. Therefore, brought tort action in civil court. SOL starts to run when he discovers it so restarting the clock for him even after probate closed. 

VII. WILL CONSTRUCTION
a. We’ve reached the point where a will has survived probate, and now court must determine how to construct it. 
b. EXTRINSIC EVIDENCE

i. Plain Meaning Rule (modern): We only look at extrinsic evidence for purposes of construing a will IF there is an ambiguity. If the will is clear, look only at the will. (Mahoney v. Grainger)
1. Mahoney v. Grainger: T hired an atty to draft her will. T wanted to leave her estate to her 25 cousins. In will, atty wrote that T’s estate was to go to her heirs at law living at the time of T’s death, instead of writing all cousins names. T’s aunt who was a closer heir argued she was the sole heir at law. Cousins then argued that T meant to leave her estate to them. Lawyer admitted he made a mistake that T intended to leave it to the cousins. 

a. However, court goes with the plain meaning of the will and doesn’t fix mistake.  

2. Two Types of Ambiguities:
a. (1) PATENT AMBIGUITY: ambiguity that appears on the face (the terms) of the will itself( NO extrinsic evidence to clarify patent ambiguity (court limited to 4 corners).

i. E.g., Will says “I give 1/3 to A, 1/3 to B, and 1/3 to c, and 1/3 to D.” 

1. On the face, there is an ambiguity. 

2. Appears T wanted to give 4 equal shares to 4 people but shares are labeled wrong, but don’t need extrinsic evidence to come in and explain what T meant. 
3. Court does what it can to resolve ambiguity, only relying on will, but if can’t resolve it then the will fails.
b. (2) LATENT AMBIGUITY: manifests itself only when the terms of a will are applied to the facts; NOT apparent from the express terms of the will ( Extrinsic evidence allowed:

i. (1) clarify the existence of the ambiguity and 
ii. (2) the nature of the ambiguity. 
1. i.e., EE allowed to prove that there is an ambiguity and then allow EE to clarify one or more of the plausible possibilities 

2. E.g., Will says “I give $10k to my favorite cousin James.” 

a. On the face, there is NO ambiguity, but turns out T had 3 cousins named James! We don’t know there’s a problem until we get to court. 

c. Types of latent ambiguity 

i. (1) Misdescription: 
1. E.g., I give my house at 1331 Mockingburd Ln to F; turns out T doesn’t own the house at 1331, he owns the house at 1313. 

a. Under plain meaning rule, court would void that bequest. 

b. Under latent ambiguity, court can strike out 1331 and allow extrinsic evi to come in and construe what T meant. 

c. Under white approach we strike out 1331, the mistake, and we read the will without the number and see if there is enough left to effectuate bequest
ii. (2) Equivocation: a description for which 2+ people/things fit exactly 

1. Extrinsic evi comes in to determine correct taker or correct property

2. E.g., I give $1,000 to my favorite cousin James. 

a. This may apply to all 3 of his cousins James. Extrinsic evid. allowed in to help figure out which cousin is the favorite. 

i. Testimony as to the T’s relationship with the 3 James
iii. (3) No Exact Fit: where a description in a will doesn’t exactly fit any person/thing (often happens w/ nicknames in a will)
1. Personal usage exception to the plain meaning rule 

a. If extrinsic evi shows that T typically used a term with a specific meaning, evidence is admissible to show that the T used that term in accordance with his personal usage 

2. Estate of Ihl ( T left bequest to a Mr. and Mrs. Hess living at a certain address. They divorced and sold their house and Mr. had a new Mrs. who claimed the Mrs. bequest. New Mrs. claimed no ambiguities bc she was Mrs. Hess. HELD: ambiguity arose bc new Mrs. never resided at the address in the will and original Mrs. no longer Mrs. admitted extrinsic evi which showed devise goes to original Mrs.  

ii. CA/Majority Approach
1. Rule: Extrinsic evidence is admissible to construe ANY ambiguity in a will, latent or patent.
a. Ambiguity = anything that is reasonably susceptible to more than one meaning.
b. Evidence that may be admitted( any evidence reasonably related to one or more of those alternative interpretations
c. Hypo: T gives $10,000 to John, his favorite student in T+W in Fall 2020. Turns out there are 2 Johns in the class. 
i. Ambiguity? Yes. Something is reasonably susceptible of multiple interpretations—which John? Evi allowed to identify the John.

ii. Assume that student Justin says, “I was the favorite” 
1. Is extrinsic evidence allowed? NO unless there is something to tie “John” to it. The evidence MUST relate to one of the reasonably susceptible interpretations! 

2. No ambiguity( CAN still reform 

a. Estate of Duke: T’s holographic will said: “I want all property to go to my wife. If we die simultaneously, then property goes to X Charity.” There was also a no contest clause and he left $1 to his brother. W died first. T didn’t contemplate what happens if W predeceased. Evidence that T told everyone after W died that he was leaving all his money to charity. 
i. Is there anything ambiguous? 

1. No; it’s more of an omission! There is something missing, but nothing is ambiguous. How does the court solve this? New rule!

b. Rule: An unambiguous will may be reformed if there is CCE that:
i. (1) the will contains a mistake in the expression of the testator's intent at the time the will was drafted AND
ii. (2) also establishes the testator's actual specific intent at the time the will was drafted 

1. Narrow application! We don’t just reform if there is ANY hole in it. Must show there is a mistake in the expression AND the T’s actual intent as to that mistake.
c. LAPSE AND ANTILAPSE
i. Three types of gifts (in order of priority)

1. Specific bequest – gift is identifiable and unique( Takes first 

a. To be a specific bequest, the property disposed of must have been in the estate at the time the will was executed

b. Has “my” attached to it: my car, my house, etc. Real property is always specific.

c. If lost, beneficiary gets nothing 

2. General bequest – fungible, not distinguishable gift from one to the next ( Takes second 

a. E.g., $10k; 1,000 cattle 

b. Direction to executor to do whatever you have to do to give it 

i. E.g.: “I give a Rolex watch to X.” If T doesn’t own a watch & this is viewed as a general bequest, this direct the executor to buy the Rolex for the beneficiary or give money equivalent.

c. Demonstrative bequest – a gift is undistinguishable from a distinguishable source

i. Rule: Courts treat demonstrative bequests as general bequests.

1. E.g., I give $10k from my account at BOFA. If only $9k in that account, we then take $1k from elsewhere

3. Residuary bequest – they get whatever is leftover if anything ( takes last 

a. Catchall. Everything not given to others goes to residuary beneficiary. Usually the biggest part of the estate and goes to those closest to you 

ii. LAPSE
1. When a beneficiary predeceases the testator, the gift fails (lapses) 
a. If a specific or general bequest, drops to the residuary. 
b. If a residuary gift:

i. Whole: drops to intestacy 

ii. Partial: 
1. CL—to intestacy (can’t increase someone else’s gift w/out new will; 

2. Modern Approach (CA)– drops to residuary to divide equally. If no other residuary takers, it goes to intestacy
2. Void v. Lapse Gifts
a. A gift LAPSES if the beneficiary predeceases the testator
b. A gift is VOID if the beneficiary is deceased at the time the will is executed
iii. ANTI-LAPSE
1. Way to save an otherwise lapsed gift if we can show a presumption of intent

a. Triggering fact: dead beneficiary 

2. If ELEMENTS met, we presume T intends to save the gift for the issue of the beneficiary UNLESS there is an express contrary intent in the instrument
a. (1) There is a lapse, i.e., beneficiary predeceased the T or was dead when the will was executed 
i. CA makes no distinction between void and lapsed gifts.

b. (2) The intended beneficiary was sufficiently related to the T, AND 

i. i.e., taker of bequest in the will is kindred of T or kindred of T’s predeceased, surviving, or former spouse, but not T’s spouse 

1. kindred= related by blood by some degree, arguably one drop of blood is enough. 
2. What if H & W are kindred related? Prof mentioned this but then didn’t discuss it but said that’s a law school exam.
c. (3) The intended beneficiary leaves issue behind 
i. Gift is distributed to issue “per capita” (“manner provided by §240”)
3. Rebutting the anti-lapse presumption
a. CPC 21110: Anti-lapse does not apply if the instrument contains a contrary provision or a substitutive disposition (a gift over)

i. Rule (CA): A requirement in the will that the initial transferee survive T constitutes a contrary intention (words of survivorship). Gift would lapse. 
4. In CA, anti-lapse applies to wills, trusts, deeds, or other instruments (CPC 21101)

iv. CLASS GIFTS
1. Second way to save a failing gift 
a. On EXAM, if failed gift, attempt to save gift first with anti-lapse, if gift can’t be saved like that, determine if it can be saved by being a class gift, if necessary apply anti-lapse within class. 

2. What is a class gift? a gift to a defined group of individuals; a class is identified at death, and if a class is found, members of this class will share and share alike

a. # of people is defined at death b/c the members of classes will change up until T’s death

b. if a gift fails as to one class member, it is saved and redistributed among the remaining members of the class (like a JT) UNLESS antilapse applies!

i. In JT, as people die off, the joint tenancy interest condenses to the size of the class. Same with class gifts. 
3. To determine if there is a class gift, look to see if T intended to make a class. 
a. Easiest way to establish a class gift( T expressly states in will, “I am creating a class gift.” 
b. If language above is absent, look at four factors:

i. (1) How are the beneficiaries described? 

1. Specifically/by name—less likely a class gift

a. E.g., Dawson, T used names of nephews to whom she was giving her deceased hubby’ss farm (“to my nephews Bob & Steve) 

2. Generally—more likely class gift

ii. (2) How is the gift described?
1. Fixed share or percentage? (1/5 share to each)—less likely a class gift

a. E.g., Dawson: gave ½ to B and ½ to S

b. The more specific in describing the gift, the less class minded it seems. The less specific, the more class minded it seems. 

2. Sliding scale or lump sum?(e.g. $10k to each)—more likely a class gift

iii. (3) Do the members of the group share a common-characteristics?
1. If yes, likely a class gift (e.g., I give $10k to my bowling team—being on the bowling team is a shared characteristic); 

2. BUT, if some members of class w/ shared characteristic are included and others are not, undercuts this factor 

a. E.g., in Dawson T left to her nephews, common characteristic, but left out some of her nephews!

iv. (4) To what extent will finding a class meet T’s overall testamentary objective?
1. Identify T’s objective 

2. E.g.,: In Dawson, T’s objective was for farm to go back to H’s family—this was expressly stated in her will. This factor was in favor of finding class gift bc otherwise, it would drop to residue or intestacy and it would go to T’s side of the family, not her H’s. 

a.  However, court said this was not enough on its own to show it was a class gift and in another part of her will she made a class gift, illustrating she knew how to do it and wasn’t doing it here.
v. NOTE: These factors aren’t conclusive alone, must be weighed. What matters is if T intended.
4. DOES ANTI-LAPSE APPLY TO CLASS GIFTS?
a. CPC §21110: Antilapse may apply w/in a class to save a failed gift to one class member

b. Antilapse w/in a class WILL apply IF: 

i. (1) the person in the class is related to T (or T’s predeceased spouse, surviving, or former spouse NOT current spouse) and
ii. (2) the class person left issue
c. But it will NOT apply IF: 
i. (1) Class person was dead at the time T’s will was executed (void gift) AND
ii. (2) That fact was known to the T when instrument was executed 

1. If T knows person is dead at time they create class gift, we assume T did not mean to include that person in the class gift

iii. E.g., Prof. gives $10k in his will to “Fall 2015 TW class.” Size of this group will fluctuate until T’s death by students’ deaths, etc. The # of ppl. in class are therefore defined at death. If one of the students predeceases Prof. but that student is Prof’s cousin, and student leaves issue, we will preserve that student’s portion of the $10k for his issue, as long as student was not dead at the time Prof executed his will and if was dead, fact was not known to Prof. 

Changes in Property After Execution of Will 

d. ADEMPTION 
i. Applies to SPECIFIC bequests only if a specific bequest is not in T’s estate (cannot be found) at the time of T’s death( 
ii. What happens when a specific bequest is not in T’s estate (can’t be found) at time of death: 

1. Traditional Identity Theory (majority + CA rule): 

a. If a specific bequest cannot be found( presume gift has been revoked, gift fails. 
b. NO evidence allowed to show what may have happened to the property. 

i. E.g., “I give my watch to F.” T dies and watch cannot be found. If watch isn’t there, we presume T did not want it to be there and is revoking the gift.
2. Modern Intent Theory( if a specific devise is not in the estate, beneficiary may still be entitled to replacement or cash value of original item if he can show this is what T would’ve wanted. 

a. This approach considers alternatives as to why the assets are missing from estate. 

b. Under this 2nd theory, the strict rule under traditional identity is not applied IF:
i. Specifically devised property is removed from the estate through an act that is involuntary as to the T
1. E.g.,: includes cases where specific property is sold by a Guardian, or conservator, or is destroyed contemporaneously w/the death of the T 

3. HOW TO SAVE GIFTS THAT FAIL UNDER ADEMPTION: 
a. CA judicially created ademption exceptions:
i. Act of Construction ( Turn Specific Bequest into a General Bequest:

1. E.g.: T says “My grandma’s watch to X” and watch can’t be found, court may interpret bequest as “I want X to have a watch, any watch.” If court does this, it directs executor to go out and buy watch for beneficiary. ( This can be hard to do and there has to be the right opening for the court to do so, but there is authority for it.
ii. Change of Form over Substance(There’s been a change in the item, but the change goes to form over substance. Broad authority for this:

1. E.g.: T bequests 100 shares of Tigertail stock to X.  Before T dies, Tigertail merges into Lyon Corp and T’s 100 shares of Tigertail become 85 shares of Lyon Corp.  When executor goes looking for the stock to give to X, he doesn’t find any Tigertail, and he finds 85 shares instead of 100.  This doesn’t evidence any intent to revoke bequest – it’s merely the residue of a corporate-initiated change in the form of the stock.
iii. Instead of Construing Will at Time of Execution, Construe at Death
1. E.g: T bequests a 2004 Yukon XL to Fred. Before he dies, T trades it in for a Hummer. If we construe as a bequest of ‘my car,’ he was intending to make a bequest of car, then we look for the car he was driving at time of death. 
2. Focus shifts from the asset, to the asset that served the same purpose. 
3. *Court may be reluctant to do this if there is a significant change in value.
b. CA Statutory Exceptions
i. CPC 211333: Outstanding Balance/ Remainder Exception = If property has been sold or condemned insurance proceeds have come in on destroyed property, whatever remaining balance of the funds that can be traced to the property can be given to the beneficiary as consolidation. 
1. E.g.: T leave Blackacre to best friend, but T is offered a ton of money for Blackare, so T takes it. T receives 10% down, and 90% note + interest for 10 years.  To the extent you can trace the asset to some disposition of unpaid funds, then under this exception, courts will give the beneficiary what’s left to be paid under the note. 
2. E.g.: T has Blackacre and gives it to X. City uses eminent domain to take a portion of the property for a freeway. If there’s anything left, X will get whatever is left in satisfaction of the bequest.
3. E.g.: T leaves car to X. T’s car is destroyed in car accident. X gets what’s left – the damaged car and insurance proceeds.
ii. CPC 21134: Exception For Conservator
1. If a conservator sold/transferred property when T lacked capacity, then the beneficiary is given the pecuniary value (based on the value of the gift at the time it was transferred).= equal to the net sale price of, or the amount of the unpaid loan on, the property.
a. Reason: The involuntary disposition is not seen as a volitional act by T (Remember, the presumption of ademption was that if the item could not be found then T intended that it be revoked)
2. Exception:  If the conservatorship ends, and T is back in control and managing own affairs, T has a duty to fix the will. If T does not amend the will within one year, it is presumed T has ratified the change made by the conservator. 
e. STOCK SPLITS
i. Stock = General bequest, if stock from publicly traded co., but doesn’t mean it can't be specific. 

1. What happens if T doesn’t own stock at the time of his death? 

a. General bequest( directs administrator to go out and buy stock or give cash equivalent. 
i. E.g.: Assume T doesn’t own Tesla stock when he dies. T gives “100 shares of Tesla stock to X” (general bequest). 
1. Executor is directed to go out and buy 100 shares of Tesla and give to X or X could elect to get the cash equivalent. 

b. Specific bequest( They are adeemed (revoked) 

i. E.g.: T gives “my 100 shares of Tesla stock to X” ( specific bequest 

1. If T sold stock by the time T dies, X doesn’t get anything if selling was of T’s own volition! Remember volition vs. involuntary from above (involuntary exception might apply, or one of the others—reading it as general bequest) 
2. What happens if there are after-acquired stock shares at time of T’s death 

a. At CL, if it was a specific bequest of stocks, to the extent there was a change in stocks as a result of corporate initiated action, beneficiary gets benefit of corporate initiated action.
i. Specific = the original + additional shares IF result corp initiated action 

b. At CL, if the bequest was general, beneficiary was NOT entitled to the additional shares.  

i. General = ben only gets original shares 

1. E.g.: T owns 100 shares out 1000, so owns 10%. Corp. declares 2 for 1 share. 2 shares of additional stock for each share. Now T’s owns 300 shares but value of stock doesn’t change. Just diluting value per share. 
a. Assume bequest is specific: “I give S my 100 shares of Tesla,” and T had those shares at time of death. 
i. At CL, beneficiary entitled to 300 shares bc change was as a result of corporate initiated action.  
b. If instead the bequest is general: “I give 100 shares to S.” Beneficiary only entitled to 100 shares. 
c.  CA RULE: CPC 21132( 
i. IF when T signed/executed their will they owned securities that match those described in T’s will, beneficiary gets those securities described AND any additional ones to extent they were acquired AFTER execution of the will as a of result of corporate action.
1. CA draws no distinction btwn specific or general bequest in applying this rule.
ii. Requirements( Ben entitled to original + additional shares IF: 
1. (1) When T executes will, T must own some stock that match those described in will (i.e. in same company)

a. Hypo: T owns 1 share of Tesla at time of execution but leaves 100 Tesla shares for S. Is that sufficient to trigger 21132? 

i. T does own securities that match the description but not the exact amount. Answer is unclear, but likely need to match fully. 

2. (2) add’l shares must be acquired after execution of will, AND 

3. (3) must result from corporate initiated action (stock split/dividend) 

a. ex. T goes out and buys more, beneficiary won’t get it

b. add’l shares can be from merger 

c. add’l shares of the same company acquired as a result of a plan of reinvestment 
3. Stock in Closely Held Corporations
a. Gifts of these types of stock are considered specific bequests because there is no market for them. Do not want executors to have to buy this kind of stock for a beneficiary. 
b. If stock in a closely held corporatation does not exist at T’s death, then the bequest is adeemed (revoked).
ii. STOCK DIVIDEND 
1. = dividend payment to shareholders that is made in shares rather than as cash
a. CASH Dividend 

i. Hypo: “I give 100 shares of Tesla stock to X.” At the time executing will, T does own it. Tesla declares 10% stock cash dividend (i.e., a distribution to a shareholder). 
1. Cash dividend before T dies: T gets the cash dividend and puts it in his bank account, but T dies the next day. What does X get? 

a. General bequest( beneficiary only gets the 100 original shares of Tesla stock (not cash dividend) 
2. Cash dividend after T dies: T dies and then Tesla gives out dividend?

a. After rights to the stock have been determined, X gets the stock and the dividend payable after the death of T. 

b. STOCK Dividend 
i. Stock dividends don’t really provide any value because pie remains the same but cut into more sizes.

1. Hypo: T owns 100 shares and gets 10% stock dividend. T now own 110% shares (10% stock dividend of 100 shares = 10 shares) 

a. Bequest is general. I give 100 shares to X.

i. Beneficiary only gets 100 original shares. Extra shares created after the will was executed are left for someelse but the value beneficiary would have received before (before stock dividend) would have been greater. 

b. If it’s a specific bequest: “I give my 100 shares of Tesla stock to X,” beneficiary gets the 110 share (original + add’l) if stock dividend was a corporate initiated action. Beneficiary gets what T’s original investment was.  

f. SATISFACTION (Equivalent to Advancement; but satisfaction is a concept of wills, not intestacy)
i. Common scenario: 
1. E.g.: T executes a will leaving Blackacre to F. Thereafter, T gives Blackacre as a gift to F. At death, T no longer owns Blackacre because he gave it to F. 
a. (Looks like ademption by extinction since the gift is no longer in the estate, but it’s because it’s already gone to F) 

ii. CPC 21135: Presume lifetime gift was NOT in satisfaction of testamentary gift UNLESS: 

1. Instrument provides for deduction of the lifetime gift from the at-death transfer, OR
2. Transferor declares in contemporaneous writing that gift is in satisfaction, OR that its value is to be deducted from the value of the at-death transfer
a. E.g.: On a memo line of a check to son Joe, dad writes to Joe against bequest. It is in writing, doesn't have to be formal. This is sufficient to show intent to treat partial satisfaction. As long as contemporaneous.  
3. Transferee acknowledges in writing that the gift is in satisfaction of the at death transfer
4. Property given is the same subject matter of a specific gift to that person
a. E.g.,T give Blackacre to Joe in the will. During life T gave Joe Blackacre=satisfaction. 
i. Real property is always a specific gift. 
b. Fungible items do not count.  It requires a high degree of specificity so that it is 

easily identifiable.

5. If one of the above met, satisfaction applies even when the transferee predeceases T and the gift goes to the transferee’s issue according to anti-lapse or an express gift over UNLESS the contemporaneous writing states otherwise (not to be counted against ben’s issue) 
a. Satisfaction counts against beneficiary’s issue unless stated otherwise 
b. Any amount given in satisfaction to beneficiary is treated as partial satisfaction in computing any rights against the issue. 
i. E.g.: If dad gave son $40k and son died before dad, and the will gives son 100k and there is necessary evidence that $40k was to deducted from testamentary gift, there will be an offset for children. Children get $60k. 
c. What if beneficiary is not a family member? Same scenario as above. In this situation, will must provide an express gift over to beneficiary’s issue if beneficiary predeceases T. 
iii. Difference between Advancement & Satisfaction:
1. Under Advancement, you do not count advancement against the issue of predeceased beneficiary unless stated otherwise. Satisfaction does the opposite. 
g. EXONERATION OF LIENS 
i. At CL, executor had to pay the debt generally out of residue to give beneficiary the property (real or personal) w/clean title.
1. Modern trend and CA do not follow this approach. 

ii. Modern Trend/CA( No obligation to give clean title. Beneficiary takes property subject to liens
1. BUT a will can expressly provide for paying off (exoneration) a specific debt (e.g., mortgage) before giving specific property
a. Often generally wills tell an executor to pay off debts but this boilerplate language is NOT SUFFICIENT to pay off mortgages on specific property before making bequest.

i. Must expressly state the specific debt to be paid off 
2. NOTE: Beneficiary does not have to accept, may disclaim if they don’t want to deal w/ lien/mortgage

h. ABATEMENT
i. Arises if estate lacks sufficient assets to pay the decedent’s debts as well as all devises, therefore some gifts must be abated or reduced.
1. E.g.: T’s will: 300K to charity B; 100K to charity C; Residue to son A 

a. At time of execution, T’s estate = 800k, but when T dies, her estate = 300k. 

ii. If there’s not enough to go around, in what order do gifts abate?
1. CPC §21402: shares of beneficiaries abate in the following order (if not otherwise provided in the will): 
a. Intestate property; anything that would drop to intestacy 

b. Residuary gifts 

c. General gifts to persons other than T’s relatives

d. General gifts to T’s relatives

e. Specific gifts to persons other than T’s relatives

f. Specific gifts to the T’s relatives
g. **Relative meaning one to whom property would pass to under intestate succession**

2. BUT CPC §21400: if the instrument provides for abatement, or if the transferor’s plan, or if the purpose of the transfer would be defeated by abatement, the shares of beneficiaries abate as is necessary to effectuate the instrument, plan, or purpose.
a. i.e., if abatement statute would destroy T’s testamentary plan, courts can change abatement to serve T’s intent.

i. Why: this is b/c residuary beneficiaries are usually T’s family members, so if we are depleting the residuary first, the family might be losing and therefore we allow for the shares to be divided differently 

b. Hypo: T executes will giving $300k to Charity B, $100k to Charity C, and residue of her estate to son A. When she makes the will, T has $800k in assets. T then becomes ill and undergoes $500k in surgery and T dies with an estate of $300k. 

i. Under CPC §21402, we would first reduce residuary gift, A gets nothing. B gets ¾ ($225K) of what we have remaining, and C gets ¼ ($75k). 

ii. Applying CPC §21400( it is clear here that T was splitting her estate b/t charities and her son—she was giving $400k to charity and $400k to son—therefore, if she only has $300k left, she would have given $150k to charities B and C (split among them) and $150k to Son. 

VIII. NON-PROBATE TRANSFERS
a. =assets that pass automatically at death and cannot be touched by a will

b. 4 Types 
i. Inter-vivos trusts

ii. Life insurance contracts & POD transfers 

iii. Joint Tenancies

iv. Legal life estates and future interests

c. INTER VIVOS TRUSTS
i. Background 

1. Testamentary Trust v. Inter Vivos Trust 

a. Testamentary – establish upon settlor’s death, property passes through probate. 
i. Put the language of a trust into your will. Trust becomes into effect only upon settlor’s death when the will is executed. Funds come through the will
1. E.g.: I give my watch to Fred and car to John. I give the rest of my estate to L as trustee of my trust. And then 40 pages detailing the trust as part of the will. 

a. Assets come through the will in the residuary bequest and pass through probate into the hands of the trustee who follows the trust’s guidelines. 

b. Intervivos – establish by settlor while s/he is alive. Bifurcation – trustee holds title for the benefit of beneficiary.  
i. Once settlor has acted to fund the trust, the settlor is irrelevant

1. E.g.: J gives $50 to M for the benefit of S. M holds legal title of the $50 for the benefit of S. Once J gives M the $50, the $50 is no longer part of J’s probate estate and J, settlor is irrelevant. 
2. Intervivos trust is nonprobate only to the extent that you actually fund it, i.e., place assets in it when you are alive 

ii. Intervivos Requirements  
1. It is the transfer to one for the benefit of another, made T’s during life 

2. (1) intent to make a trust 
3. (2) funding (from property put in the trust during life) 

4. (3) ascertainable beneficiaries 

5. (4) writing (if SoF or Wills Act require) 

2. Will v. Trust 

a. Under a will, a devisee has only an expectancy while the T is alive. 

i. T owes no duty to beneficiary

ii. Heirs and beneficiaries under a will have nothing guaranteed to them. 

b. Under a trust, beneficiary has a future interest upon creation of the trust that becomes possessory at death. 

i. Settlor owes fiduciary duties to beneficiary. 

ii. There is some transfer of value transferred at the creation of a trust (legal fiction). 

3. Revocable v. Irrevocable Trusts 
a. Irrevocable – once established, cannot be changed

b. Revocable – settlor has expressly reserved right to amend, modify or revoke trust 

i. Revocable trusts look a lot like wills. As long as you call it a trust, court will treat it as a trust even if it appears to do the same thing as a will and settlor doesn’t have to comply with Wills Act (i.e., don’t need witnesses)
ii. Rule: A beneficiary of a revocable trust has no legally enforceable interest while the trust is revocable (i.e, can’t sue settlor or TEE for breach of fiduciary duties).
iii. Rule: TT holds legal title of the equitable interests of the beneficiary; but a trustee owes no duty to anyone except settlor if it is a revocable inter vivos trust

1. Trustee is subject to the control of the settlor and only the settlor may enforce the trustee’s fiduciary duties 
2. Trustee has duty to comply with direction of the SETTLOR even if contrary to trust terms or trustee’s normal fiduciary duties 

iv. Rule: Assets you place in an inter vivos revocable trust can be reached by a settlor

v. If settlor = trustee, any action by the settlor-trustee that diminishes the interest of the beneficiary cannot be a breach, but rather is an IMPLIED REVOCATION to that extent! 

vi. Farkas v. Williams: intervivos revocable trust( F retained right to stock during life as trustee, was life beneficiary and the settlor of trust; W was the remainder-man who got stock at ’s death.

1. How is this different from a will? 

a. W had a contingent remainder interest (only if F didn’t revoke & dies, W gets it) 

i. Court held this peppercorn interest was sufficient to distinguish from a will bc in a will bens don’t receive any value while settlor is alive (no value is transferred). 

b. At CL, courts look to see if a present interest has been created in the remainder beneficiary

i. Here, W had a right to sue F for breach of fiduciary duty bc there was there some transfer of value transferred at the creation of a trust. 

vii. Fulp v. Gillians: Harold Sr. owned a farm with his wife R. Harold Sr. and R raised 3 kids on the farm—Harold Jr. (D), Nancy (P), and Terry. After Harold Sr. died, R placed the farm into a revocable trust. R was the trust’s primary beneficiary, trustee, and settlor. Upon R’s death, the trust would become irrevocable, and the successor trustee would distribute any remaining assets to the children. The trust held that R had a duty to (1) administer the trust solely in the interest of the beneficiaries, (2) treat multiple beneficiaries impartially, and (3) preserve the trust property. Ruth later decided to sell the farm to Harold Jr. at half the price of the farm’s value (to be able to pay for her living at a senior home). Nancy objected to the sale, arguing that R had a fiduciary duty to the other children, as remainder beneficiaries, and that the sale violated the duty. 

1. Held: in a revocable trust, the only person trustee owes fiduciary duty to is the settlor.
a. In Farkas, there was a legal fiction of the “present transfer” interest and fiduciary duties attached to beneficiaries.

4. How do we know if a trust is revocable or irrevocable?

a. Usually the trust instrument will say so
b. If the instrument is silent
i. CL( Presumes that the trust was irrevocable
ii. CA( Presumes that a trust is revocable (modern trend)
5. Revoking a Revocable Trust 
a. Patterson: D created a revocable inter vivos trust for her to use during her lifetime and at death, remainder to be split between children. D retained right to amend, revoke trust in whole or part by written instrument. In 2006, D amended the trust to remove her son, R, as a beneficiary. D explained in amendment she was not providing for R bc she had already provided for him during his lifetime. After D died, R sued to invalidate the amendment bc R didn’t comply with the rules to amend. 
i. HELD: If you are the settlor + trustee, you can revoke or amend trust in any way you can revoke a will UNLESS the trust provides an exclusive/specific mechanism. B/c trust didn’t say the written instrument was the only method of revocation, any amendment that show settlor’s intent to amend by CCE was sufficient. 

ii. R has no standing to sue, bc under Fulp, TEE only owes a fiduciary duty to settlor and no other beneficiary bc their interests can be vanished at any time. Also, if R tries to sue settlor (mom), she could just revoke the trust completely. 
b. State Street Bank: WD held capital stock of five closely held corporations that were involved in building real estate. All the corporations’ stock were in the trust. WD executed an intervivos trust and conveyed the capital stock of his corporations to the trust. WD retained the right to amend and revoke trust during his lifetime and executed a will that left his residuary estate to the trust. WD later applied for a working capital loan with State Street (P) in the amount of $75,000. 

On financial sheet in his application he included the income and assets of the five closely held corporations that he had conveyed to the trust. P approved an unsecured loan of $75,000 to WD, who died 4 months later. WD’s estate had insufficient assets to repay the loan, P brought an action to recover the assets from WD intervivos trust. 

i. Issue: Could P reach assets of the intervivos trust in order to settle the debt owed by the estate of the Settlor? Held: Yes! 

ii. Creditor protection( If settlor holds power to revoke a trust that is full of assets and there is civil judgment is against settlor, court can order settlor to revoke and reclaim the assets so that creditor can reach them! 

iii. While revocable intervivos trusts are fully revocable when alive, when settlor dies, power to revoke dies with the settlor and settlor is not the trust. Trust is separate legal entity that creditors cannot reach! 
1. This is like joint tenancy; if you want to collect from a joint tenant, do it before they die! Once he dies, their interest vanishes and goes to other joint tenant.
2. Here, court allowed bank to take from trust. WD had full access and enjoyment to trust. But, creditor first has to try to seek from the estate. 

iv. Rule: If settlor dies( where a person placed property in trust and reserved the right to amend and revoke, or to direct disposition of principal and income, the settlor's creditors may, following the death of the settlor, reach in satisfaction of the settlor's debts to them, to the extent not satisfied by the settlor's estate, those assets owned by the trust over which the settlor had such control at the time of his death as would have enabled the settlor to use the trust assets for his own benefit. 

d. LIFE INSURANCE CONTRACTS  
i. Third party contract ( Beneficiary gets proceeds upon proof of insured’s death. It is self-executing, no need to go to probate and no risk of fraud. 
1. Purpose is to get proceeds into the hands of the beneficiaries as quickly as possible
ii. Rule: only way to change the beneficiary of an insurance policy is by complying with the terms of the contract
1. CPC §5600 (revocation by operation of law: i.e. divorce) does not apply to life insurance Ks—insured has affirmative duty to change beneficiary himself, following co guidelines
2. State laws that allow revocation on divorce are preempted 

a. Egelhoff v. Egelhoff: HELD: While state law may provide divorce terminates interest by operation of law, ERISA does not recognize this. To change beneficiary, must comply with the requirements of ERISA.

3. Wills cannot operate to change the beneficiary of an insurance K 

a. E.g. Nunnenman v. Estate of Grubbs( Pension/ Retirement Plans 
i. D named J the beneficiary of the residue of IRA account. Later, D executed a last will, expressly revoking any prior will, and leaving his entire estate to his mother, S. This will did not mention the IRA account. D died. S found a note in a bible dated before last will, giving IRA and estate to S (holographic will). HELD: the note note didn’t change the beneficiary designation in the IRA account. Even if the note was regarded as a holographic will, it was revoked by the last will. Thus, the rule permitting change of beneficiaries in a will had no application. S had burden of proving D intended for note to be a change of beneficiaries and did everything reasonably possible to effectuate a change. Court determined J didm’t do all he could. 

ii. Takeaway( Have to comply with the rules/requirements established by the company/contract.

4. All forms of payable on death contracts are treated as life insurance policies
a. In re Atkinson’s Estate: O opened several bank accounts with certficates of deposits that stated “O, POD to A (daughter).” O died. A attempted to collect and was denied collection. HELD: bc A didn’t have a present interest in the accounts during O’s life, the POD designation was a testamentary disposition that was invalid bc didn’t comply with the Wills Act. 
i. O’s intent was to avoid probate. Didn’t comply with will’s act and his wasn’t a life insurance K, it was a bank account. 

ii. Today, PODs have become widely accepted! Many arrangements have developed where you could can choose your beneficiaries in all forms of tp beneficiary ks. 
1. E.g., when you make a bank account, they ask you who your bene is. 

5. Hypo:  Dad makes 3 POD contracts to his 3 daughters. One of his daughters predeceased and leaves two kids. Does Antilapse apply to failing non-probate gifts? 

a. Yes! Same elements req’d as Antilapse for wills
b. Q: Does antilapse apply to nonprobate devises??? 

e. JOINT TENANCY – BANK ACCOUNT
i. Right of survivorship—deceased joint tenant’s interest in property extinguishes the moment of his death and automatically enhances the shares of the surviving joint tenants. 

ii. Multi-Party Bank Accounts: 2 kinds: (1) where a co-signer gets balance upon death of co-signor but has no access during life (POD disguised as a joint acct.) (2) true JT bank acct. where the survivor alone owns the balance and both JTs get to access and draw on the acct. during life

1. E.g.: Valera v. Bernachea: man had a mistress and created a joint bank acct. with her; he had a heart attack, mistress took out tons of money during this time. Man survived and wanted the money back, arguing he had no intent to make a present transfer to her

a. Holding: jdmt. for mistress

b. Why? court applied old rule that presumption of gift if there is a joint bank account and rejected man’s argument b/c the mistress had an ATM card, and this showed immediate access like a JT bank account

c. Modern Rule: if challenge to a joint tenancy happens when everyone is alive, presume ownership follows contribution (i.e. you put in 10% to joint bank acct, you get this back); but upon death of one JT, we presume right of survivorship 

i. Challenge occurs during lifetime( presume ownership in proportion to contribution 

1. In Varela, he put in 100% so he gets it all 

ii. Challenge occurs after death( presume right of survivorship and the name listed in the joint account takes 

IX. PROTECTION OF SPOUSE AND CHILDREN
a. 3 Preliminary Questions

i. (1) When was property acquired? (2) Where was it acquired? (3) Marital status of acquirees? 
b. General rule: Property rights are determined based on the law in effect in the jdx in which you reside when the property is acquired. 
i. Ex: H and W located in CA acquire stuff. CA CP law applies to those assets.
c. What is the surviving spouse entitled to receive upon the death of their spouse? 
i. (1) Share( giving surviving spouse a share of the deceased’s spouses estate (tangible asset that can be transferred) 
1. E.g., contribution plan like a 401(k) 
ii. (2) Support( ongoing support during life that flows from deceased spouse’s estate but terminates at surviving spouse’s death. 

1. This is not an interest in property (not tangible asset –can’t transfer) 
2. E.g., social security benefit

iii. (3) Homestead Exemption( upon spouse’s death, exempts a specified amount of equity from being used to satisfy by decedent’s collectors, designed to allow surviving spouse to stay in the home

1. Allows you to protect certain assets (every $ you put in your home & contents within) from creditors. Slows down creditors from being able to collect. 

iv. (4) Personal property set-aside( Deals with household necessities or things necessary for the family to make a living (e.g., tools)
v. (5) Family Allowance during pendency of probate( subsistence allowance given to decedent’s family by the probate court while decedent’s estate is in probate

1. Concern with this bc you are depleting the estate so not overly generous allowances; allows them to survive 

vi. (6) Community Property: any prop. acquired during marriage while domiciled in CA presumed to be CP (exceptions: gifts, inheritance, SP before marriage) 

1. Both spouses have property rights (50%) at the moment of acquisition (unlike in elective share, where property right arise until death or divorce)

2. No need for elective share bc CP frontloads the share to each spouse. 

3. Putting a spouse to an election

a. Hypo: H&W married in CA and H buys Whiteacre and Blackacre with his earnings (CP). In H’s will: H wills Whiteacre to his friend P (H can will his ½ interest) or alternatively, “I give all of the residue of my estate to W if she agrees that Whiteacre goes to P. If W’s doesnt’t agree, I give my estate to LLS.” 
i. Whiteacre = $400k; Blackacre = $1M  

1. Before accepting terms of will, W owns: $500k of Blackacre and $200k of Whiteacre = $700k. 

2. If W accepts, she’s own $1 mil of Blackacre and $0 of Whiteacre= $1mil( better for the W to give up $200k in Whiteacre. 

b. This concept is strictly a CP idea! A way for a spouse to accomplish something they want to do. Negotiating even after death.

vii. (7) Separate Property: Each spouse owns their own property, in their sole name. 
1. Marriage does not recharacterize SP UNLESS necessary to do so. 
2. Under the SP common law model (elective share), during marriage and during life, the non-property spouse does not have any rights/interests in the SP. 
a. So if they die first, they don’t have anything to leave their family. Only time they have a right is at spouse’s death or divorce. 
i. Interest arises until death or divorce of spouse with SP, with CP rights are absolute the moment the rights are acquired. 
3. Protection of spouse comes at death/divorce through elective share (= look at everything acquired before and during marriage)  
a. Elective Share provides automatic 1/3 ( now more like 1/2) of deceased spouse’s entire estate (probate and nonprobate) to surviving spouse
i. Hypo: H and W married in Ohio (a CL SP jdx). H has a job, a pension, a car in his name, and a house in his name. Assume they continue to live in Ohio until H dies, and H leaves a will with everything to his bowling team, state steps in and elective share kicks in. 

1. Even though assets are not in W’s name, state will not let W be destitute. W gets a 50% elective share. 
b. Spouse with SP can “avoid” elective share by giving gifts to other people during life
i. E.g., decedent who enters into JT, or gives lavish gifts and depletes estate during life. 

ii. BUT Modern trend is to bring back all estate property (like we do with hotch pot) and gift surviving spouse 1/3 of the value of that property 

d. Migrating Couples—Determining whether to use CP or SP rules: 

i. From SP Jdx to CP Jdx: 

1. Property rights are determined at the time of acquisition, however, migrating does re-characterize the assets (i.e., if assets were SP bc acquired in OH and move to CA) 
2. To determine spousal protection, apply law of where domiciled at time of DEATH. 
a. If domicile in CA (CP), anything that would’ve been CP had you been living in CA is classified as quasi-CP. 

i. Anything acquired during marriage (minus inheritances, gifts)

3. Limitation 

a. Quasi-CP only acts to provide benefit to non-propertied spouse if he/she survives the propertied spouse. 

i. Non-propertied spouse cannot will their “1/2” of quasi-CP if they predecease propertied spouse. 

b. Quasi-CP only arises in divorce or death of the propertied spouse! 

4. Hypo: H+W live in SP state. H has pension plan, bank acct., etc. in his name only. He liquidates assets, moves to CA and buys condo w/ W. Pension plan money comes in while they live in CA. W dies first. H comes across W’s will which says: “I leave my ½ to my lover Mario.” Does doctrine of quasi-CP apply?

a. No, quasi CP only applies to the non-propertied spouse(does NOT create a devisable interest in the assets (i.e. W cannot will away “her ½ of quasi CP”) 

5. Hypo: H saves a lot of $, lives in an SP state, has a pension plan, home is in his name, etc. H & W sell home, turn assets into cash and drive to CA. Once in CA, H + W buy a condo, put $ into a joint bank account and pension plan money comes into the account. H dies. His will says “I leave everything to my bowling team.” What is the nature of the property?

a. When they drive across the CA state line, does that change the character of the SP? No! 

b. B/c the H dies in a CP state, we treat it as CP. What is CP here? arguably only the pension plan benefits acquired into bank acct. and the condo are CP—this is very little amount of CP(therefore we apply quasi CP rule! 

ii. From CP State to SP State: 

1. No Double Dipping: elective share will not apply to CP 

a. Hypo: H and W lived and married in CA. Everything they have is CP. They move to TN (SP jdx). H dies. Leaves everything to bowling team. 

i. Law of domicile at time of DEATH determines spousal protection( Elective share SP applies. 

1. Under TN law, W gets 50% elective of H’s SP 

ii. Under Uniform CP rights at death Act ( recognizes that coming from CP ( SP you have ALREADY been provided for! The elective share does NOT apply to anything that was previously CP. 

2. See Civ. Code 682.1 = CP with right of survivorship 

a. Right of survivorship tacked on to CP so that you could now file an affidavit without probate and additional expenses 

b. If the marriage ends in divorce( property is presumed to be CP & each spouse entitled to ½

c. If the marriage ends in death( property is presumed to be JT & surviving spouse gets 100% (right of survivorship); spouse can’t will away their half interest. 

e. RIGHTS OF OMMITTED SPOUSES 
i. Scenario: Will( marriage( die without changing will to include spouse 
1. In this situation, start with presumption that it was an accidental omission and give omitted spouse an intestate share (as if there was no will) 
a. ( spouse gets 100% of the deceased spouse’s ½ community property and quasi property and a portion (50% or 33%) of SP 
i. *BUT spouse cannot get any more than ½ of the SP (b/c we want to leave something to be passed under the terms of the will) 
b. This provision only applies IF MARRIAGE was AFTER the execution of ALL testamentary instruments. 
i. Hypo: what if, after you marry, you make a codicil bc you realized in your original will you had an interested W? 
1. The provision would technically not apply bc marriage has to be after “ALL” testamentary instruments 
2. Also, codicils republish & redate, now the will is dated post-marriage! 
2. Presumption is rebutted and omitted spouse will not take IF (one applies) 
a. (1) Failure to provide was intentional and intention appears in the testamentary instrument (e.g., expressly disinherited the spouse in the will), OR 
b. (2) Decedent provided for spouse by transfer outside of the estate passing through the will and intention that transfer be in lieu of a testamentary gift in the will is shown by oral statements of the decedent or from the amount the transfer or by other evidence, OR
i. E.g., insurance policy with surviving spouse as beneficiary; say to insurer that you are doing it for the benefit of the spouse who will not get anything under the will. 
c. (3) Spouse agreed w/ pre-nup to waive their right to inherit

3. In re Prestie: H+W married in CA. 2 years later they divorce. H made pour over will while in CA that made son beneficiary of his trust and of the will. H got sick and moved to Las Vegas and bought home there. Ex-W moved to Vegas too but lived in another house. In 2001, H amended trust to include the ex-wife. They got remarried after 2001. H dies. W claimed pretermission b/c she was only amended into the trust in 2001 and wanted to get stuff from the will. Son said she’s provided for in the trust and therefore it was intentional to leave her out. 

a. in CA, court would consider his showing of trust as evidence that T intended to provide for W in an instrument—jdmt. for son (W only gets trust stuff not anything from will) 

4. Hypo: Joe gets married. Writes Will. Dies. Will does not provide for W. Does this situation trigger presumption of accidental omission? 

a. No—accidental omission presumption only applies when will was executed before marriage. Here, we presume H meant to disinherit W from his ½ of the CP. 

f. OMITTED CHILDREN: 
i. Situation: will ( child ( die without revoking/modifying 

1. Just as with spouses, we treat the omitted child as though accidentally omitted and cure it by giving them an intestate share. 

ii. In this situation, presume accidental omission UNLESS: (one applies) 
1. (1) Failure to provide was intentional and intention appears in the testamentary instrument (e.g., expressly disinherited the child in the will), OR 

2. (2) Decedent had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child., OR
3. (3) Decedent provided for child by transfer outside of the estate passing through the will and intention that transfer be in lieu of a testamentary gift in the will is shown by statements of the decedent or from the amount of the transfer or by other evidence
a. E.g., if decedent purchased an annuity payable to child, or insurance policy or bank account, etc. 

4. **CHILD cannot waive rights like omitted spouses can in a pre-nup 
iii. Gray v. Gray: H was born(married W1(has 2 kids(divorced W1(married W2(writes will(son born to H and W2(divorce W2(H dies. 
1. When H died, the will gave everything to W2, but under statute, the divorce revoked the gift to W by law. P (the son) got nothing b/c W2 could not take under the will. Under statute, son is presumed not to be accidently left out if the majority of estate is left to their parent. 
2. HELD: court applied strict scrutiny—b/c the parent got the majority of the estate under the will, the accidental omission presumption is not applied

3. How would this come out in CA? it would come out the other way—P would take 
g. UNKNOWN CHILDREN: What if you don’t know you have a kid? Or you think kid is dead? 
i. CPC §21622: IF at the time of execution of ALL of decedent's testamentary instruments, decedent failed to provide for a child b/c decedent believed child to be dead or was unaware of his birth(  presumption that they were accidentally omitted
1. EFFECT: Child will receive a share in the estate equal in value to that which the child would have received in intestacy
2. Limits: 

a. Child gets their intestate share from what is in intestacy. If that is not enough to cover the child’s share, we take a little bit from every beneficiary’s share (proportionally) 

3. NOTE: Only rebuttable by evidence that T knew about child.
ii. Hypo: can you disinherit an unknown heir?

1. Maybe using a no contest clause: E.g., leave a gift of $100k to any unknown heirs and put in no contest clause—the kid can take $100k or challenge and if they lose get $0

TRUSTS

I. TRUSTS—BACKGROUND AND CREATION
a. WHAT IS A TRUST

i. A trust is a gift (legal title) to one (the trustee) for the benefit of another (the beneficiary).  Instead of ending at delivery, trusts are designed to stretch into the future.
b. BIFURCATION OF INTERESTS

i. Legal and equitable interests

1. The trustee has legal title in the trust

2. The beneficiary has equitable interest

3. NOTE: Contrast to gifts in which legal and equitable interests are merged

ii. Equitable Interest May be Possessory and Future interests

1. Sometimes settlor has possessory interest (living trust) and the beneficiary has future interest

iii. Trust Property (Corpus) 
1. Current Income

2. Principal that generates it

c. PARTIES TO A TRUST

i. Settlor/donor( provides the gift, creates the trust 
ii. The Trustee( Holds legal title in the trust and must carry out the intent of the settlor found in the declaration of trust.
1. Duties of the trustee

a. Fiduciary duty to beneficiaries
b. Trustee must effectuate the intent of the settlor as found in the trust declaration
c. Liability for breach
i. If a trustee breaches his/her duty, the trustee is liable to the beneficiaries out of the trustee’s own assets
1. If the trustee cannot explain how an expenditure served the purposes of the trusts, the court assumes the trustee spent his/her personal funds first.
2. A trustee must accept the position for duties to attach
3. Payment—Trustees receive payment for performing their duties usually based on a percentage of assets held under trust 

a. Often creates conflict of interest because trustees get paid more if they make less distributions
b. Merger Rule: The trustee cannot also be the only beneficiary.
i. If the trustee and the sole beneficiary are the same person, there is no one to enforce the trustee’s fiduciary duties.
iii. Beneficiaries( receives the benefit of the gift (equitable title)
1. Types of beneficiary interest: present and/or future interest
2. Settlor can even be settlor, trustee, and beneficiary, as long as there is another beneficiary (remainder). (S transfers to S, as trustee, for the benefit of S for life, remainder to B)
d. CREATION OF TRUSTS

i. Requirements
1. (1) INTENT TO CREATE A TRUST
a. Intent established ONLY by CCE 

b. Classic evidence of intent = “I intent to make a transfer to one for the benefit of the other”
c. Magic words (i.e., trust/trustee”) are NOT required. If no magic words, court will look for evidence of your intent to bifurcate (transfer to one for the benefit of another) 
i. Jimenez v. Lee Grandmom gave son certain gifts for granddaughter, including a $1500 E-bond for grandaughter’s education. Dad purchased stock for himself with the money instead. Daughter sued father for $1500. Issue was whether there was intent?
1. Was is it an outright gift to dad? No 
2. Was a precatory gift? No—there was specificity 
3. HELD: It’s a trust( even though no magic words (“to you as trustee of my trust for X’s benefit”), there was evidence of intent. Court found grandma’s clear intention was for father to hold for benefit of daughter which is trust (classic bifurcation). 
d. 4 Possible Categories of Characterization: 

i. Outright Gift( plain inter vivos gift is done in an instant (intent, delivery, acceptance) 
1. “here, person A, take $50.”
ii. Gift in Trust 

1. Look for bifurcation. “here, person B, take $50 to buy a tank of gas for person B.”
iii. Precatory gift/trust (gift + wish)( A gift with wish attached it not a trust bc language is not conditional/not binding. There may be a moral obligation but there is no legal enforcement. 

1. E.g.: “here, take $50. It’d be nice if you used it to buy gas for B.” ( “settlor” is making a wish but TEE has no obligation. 

iv. Promise to gift( There is no K. A promise to make a gift is nothing until the gift is actually made. 

1. “A, you’ve done so well in class I’ll give you this $50 when we come back” 
v. * In determining whether a trust has been created, ask is gift an outright gift, gift in trust, precatory gift, promise gift, or gift intrust.  
e. Hebrew Univ. v. Nye: H + W wanted to give book collection to Uni to start a library. H died and W was hosted by Uni at luncheon to advertise they were starting a library for her. W started packing and taking inventory of books, but then died before delivery. Uni argued W intended to create trust for benefit of Uni; W was settlor transferred to herself the books, as trustee, to hold for benefit of Uni.

i. Problem: there was no discernable event showing intent to create a trust (like giving to a third party trustee—i.e. funding). This was a failed gift (no delivery), but Uni trying to save by calling a trust. 
ii. Rule: courts require objective evidence that show separation of assets for self-settled trust

1. On appeal: court said that at lunch, when W gave the Uni a list of the library books, this was a symbolic delivery 

a. Remember: symbolic delivery(deed, paper, etc. that symbolizes ownership of property vs. constructive delivery(giving access to that which holds a gift (i.e. a key, code, etc.) 

f. Upthank: T wrote letter to mistress (M), stated that he had decided to send M $200 monthly for 5 years “provided I live that long.” In the margin next to this statement, T wrote that he had stricken “provided I live that long” intending to “hereby and herewith bind my estate to make the $200.00 monthly payments.” T died before he could initiate the series of payments. M argued it was a holo will. TC held it wasn’t bc no testamentary intent – didn’t write it with the envision that he was going to die. M then argued it was a declaration of trust. 
i. Held: Ascertainable ben? Yes—her. Writing? Yes. 

ii. Intent to create a trust? NO! While he didn’t use magic words, he did direct his administrator to bind his estate to pay $200 a month to M. 
1. Note: courts are not persuaded by the word “estate” being used only as eviddence of intent that its will
iii. In order to provide her with the money, there needed to be funding of the “trust.” Court questioned why T would bind his entire estate when only a small portion was required. The rest of his benes would be held in limbo for 5 years while she got her $200 monthly. Had T made effort to separate something from his entire estate, would be more indicative of a trust. Bc he didn’t do that, indicates he didn’t intend to make a trust at all. This is a promise to make a gift! Takeaway: Rule: Courts will not let you cure a failed gift by calling it a trust without CCE that T intended it to be a trust. 

iv. ASSUME court said yes, it’s a trust. After 5 years, what happens to balance remaining in the trust? 

1. Trusts END (1) when they run out of money or (2) when its purpose has been served 

2. Question arises in (2). What occurs with what’s left? 

a. Resulting trust remedy ( not a real trust! Can't give them to bene or TEE, so they go back to the settlor. 

i. If alive, he gets the assets back. 

ii. If dead, assets drop to estate and pass to residue or intestacy if there is no residuary. 

b. Different to a constructive trust remedy used to remedy unjust enrichment (requires actual bene to give to who should’ve been entitled to it; Looks forward whereas resulting trust looks backward) 
ii. (2) FUNDING – there has to be property (analogous to delivery in gifts)
1. Another way of saying delivery( must put assets in the trust.
2. Cannot have a trust without funding same way as no gift without delivery.
a. If actual delivery is impractical or impossible, there are two alternate forms of delivery
i. Constructive delivery: donor gives donee a means of accessing the contents (e.g., a key to a safety deposit box)
ii. Symbolic Delivery: delivering something symbolic of the gift (something that symbolizes ownership)
1. Receiving an itemized inventory of gifted property; delivering deed to a house
2. In Hebrew, this was done by delivering the memo in public, she symbolically delivered them the gift. 
b. Without funding, nothing happens(when a drop goes into the bucket, the rights of the bene & duties of tee immediately spring up 

c. Note: revocable inter vivos trusts do not req. immediate funding if it is to be funded by a pour over will 

3. Amount of property required( Anything= a penny or any other interest in any type of property
a. Contingent remainders, leasehold interests, choses in action, royalties, life insurance policies—any interest that is transferrable may be put in trust. 
b. What doesn’t count( Expectancy and future profits (too speculative to rise to the level of property) 
4. Evidence of funding
a. Property is set aside or held in a separate account/fund
i. Attach $20 to trust documents, so it’s always funded and is not inadvertently terminated 
b. When funds are not isolated, courts may require more evidence of intent.
i. Common problem in living trusts.
c. Rule: if clear and convincing evidence of intent to fund, this is sufficient 

d. make list of accts. you will put in trust, create deeds, etc. 

iii. (3) ASCERTAINABLE BENEFICIARIES
1. Beneficiaries do not need to be ascertained when trust is created, just have to be ascertainable; but if at time the trust becomes effective, the bene are too indefinite, then trust will fail for lack of ascertainable beneficiaries. 

a. Need OBJECTIVE descriptions of beneficiaries; subjective descriptions won’t work 
i. E.g.: O, who has no kids, makes trust for “benefit of her kids.” Valid trust. 
ii. E.g.: “my brothers” or “my bowling team” or my “Fall 2021 T&W class” ( can be ascertained who these people are. 

iii. E.g.: “friends” are his beneficiaries( cannot be ascertain; subjective. “friends” unlike “relations” has no limitation (indefinite). 

1. This is too ambiguous( trust fails and drops to residue 

b. Honorary Trust (technically not a trust): an honorary trust is a trust failing for lack of ascertainable beneficiary
i. How to deal with it: if you can prove trust is honorable and not for bad, or illegal, motive, and person named “trustee” accepts appointment, the trust will be upheld
1. But, if person named as TEE dies or doesn’t accept, court will not appoint new TEE—only the named TEE can serve as TEE
ii. Common Types of Honorary Trusts: 

1. Grave maintenance 

2. Perpetual saying of masses in church for someone’s birth/death/etc.—this will be an honorary trust if religious organization is willing to do 

3. Cannot use this to save a trust where beneficiaries can be ascertained.

a. Not an honorary trust: naming “friends” as beneficiaries—this is b/c T could have named,  

b. Must show no other way to do it (pets are never unascertainable, neither are grave sights). 

iii. Contrast to CPC §15212: allows for trust to a pet for life of pet—this is a true trust, not honorary or precatory if the requirements are satisfied. Will allow extrinsic evidence to determine the settlor’s intent. Requirements: 
1. a trust for care of an animal: the principal or income cannot be used by the trustee for anything other than the benefit of the animal; upon termination of the trust, the Tee shall distribute the unexpended trust money in the following order (1) as directed by the trust instrument (2) if trust was created in a non-residuary clause in the settlors will or in a codicil, under the residuary clause of the will (3) to the intestate heirs…

iv. WRITING (IF required by the statute of frauds or statute of wills)
1. Depends on when the trust is created (intervivos or testamentary) and what is in the trust (whether subject to SOF) 
a. INTERVIVOS – writing required only if SOF requires it 
i. Writing required under SOF( if it takes more than a year but NOT if it’s a transaction of indefinite duration (which most trusts are); OR if it contains real property 
ii. Personal property ( if it holds only personal property, no SOF limitation.
iii. Oral trust: can have oral trust of personal property that disposes of your assets after you die. 
1. Rule: if CCE of intent and funding, an oral declaration of a trust of personal property is sufficient to create a trust 
a. Oral declaration of settlor alone is insufficient to prove valid trust 
b. *Note: not all courts req. CCE, but must have sufficient evidence to show intent and funding (E.g., of how to show evid. of intent and funding: segregation of assets) 
iv. In re Fornier: decedent asked neighbors to hold $400k for him for one of his sister’s and not the other.  
1. Application of requirements: 
a. Intent (indicated by oral declaration –here is money for this purpose) 
i. Neighbors testimony that T gave him $ to give to sister after T’s death was sufficient to show intent to create oral trust 
b. Funding/property: $400k  

c. Ascertainable bene: sister 

d. Writing(Not req’d b/c personal property (cash), w/ no SOF requirement (indefinite amount of time does not come into SOF one year performance req.) 
b. TESTAMENTARY – created through a will; must be in writing (Wills Act compliant)
i. Written Trust
1. SEMI-SECRET TRUSTS
a. Definition: The writing evidences an intent to create a trust but it fails for want of terms, beneficiaries, etc.
b. Extrinsic evidence permitted? 
i. No.  Compare to patent/latent ambiguity for admission of external evidence to construe wills.  This would be a patent ambiguity and courts can remedy problem without external evidence.
c. Remedy( Resulting Trust
i. Since the will evinces an intent to create a trust, we know the donee is not supposed to receive the beneficiary’s interest. Thus, resulting trust causes no unjust enrichment.
2. SECRET TRUSTS
a. Definition: A trust that looks like an outright b/c the intent to create a trust and conditions of trust are not evidenced in the will
i. i.e. there were oral conditions placed on the gift before death
b. Extrinsic evidence permitted? 
i. Yes, discover the nature of the promise and see who the intended beneficiaries were.  Compare to a latent ambiguity.
c. Remedy( Constructive trust benefiting the intended beneficiary. Otherwise, the result would be an outright gift to the intended trustee, resulting in unjust enrichment.
3. Modern Rule: treat semi-secret and secret trusts the same(if CCE of T’s intent, we will allow evidence in and impose constructive trust to give it to the intended beneficiary. 
II. TRUSTS: FIDUCIARY ADMINISTRATION 
a. TRUSTEE’S DUTIES 

i. (1) Duty of loyalty( TEE must at all times act in the best interest of the beneficiary 
1. Duties within the duty of loyalty 

a. Duty against self-dealing
i. TEE cannot deal directly with the trust (per se violation if he does; no defense against it—even if the trust benefits) 

ii. Beneficiary has absolute right to make the deal invalid 

b. Duty to avoid conflict of interest 

i. E.g., selling asset to family member or close friend 
ii. If there’s a conflict of interest, breach of the duty of loyalty will be presumed; can be rebutted. 

c. Duty of impartiality 
i. Treat all beneficiaries fairly. It does not mean all equally because that may not be possible. Remember, the minute you talk about having anything in future interest, you have a fundamental distinction between income and principal.

1. Differentiate between income and remainder interest (.g., trust providing income for life to A and remainder to B) 

a. Hard because any attempt to enhance the income return may impact the principal preservation. 

ii. Balancing act that TEEs must undertake when the benes aren’t not on even playing fields; cannot show favoritism to one over the other 

1. E.g., sometimes the benes can be the TEEs children/ nephews

ii. (2) Duty of care/ prudence 
1. TEE must act to collect all assets that belong to trust 
2. TEE must adequately segregate those assets from their own 
3. TEE must make the assets productive while they are held in trust (3) duty to make assets productive 
a. Cannot let assets sit idle; must invest them 
i. putting $1million dollars in a checking account is waste.

4. Modern trend encourages use of TP investment advisors; not on TEE alone to do it, but TEE must still use due care and supervision on the advisors and ensure assets are going well. 
a. At CL, this duty was non-delegable 

5. At CL, there was strict and limited array of investment options (very traditional and secure and safe investments) 
a. As long as invested in these, TEE couldn’t be challenged
b. Over time this morphed into prudent investor rule 

i. Your investment compared to the average reasonable TEE 
ii. If you did deviate from court approved investment list and you lost money, it was on you as TEE 
iii. Encouraged TEEs to stick to list 

6. Modern approach, focus on portfolio return 

a. Recognizes that risk is a positive thing; judged on overall performance of portfolio not any specific investment 
b. Highly encouraged to diversify investment portfolio (almost required) 

7. TEE must conserve those assets for benes

8. (4) Duty to Inquire a fundamental subset of duty of care( failing to inquire is a fundamental breach 

a. Don’t need to wait for bene to ask for help. TEE has an ffirmative duty to inquire how beneficiaries are doing. 

i. Easy to prove bc TEE either did or you didn’t; file speaks for itself. 

ii. Must have reasonable attempt to inquire. 

b. Marsman v. Nasca: HELD: Tee breached duty of care by failing to inquire. 
9. What happens when TEE is granted absolution discretion to make a decision (such as to distribute income as they deem necessary)? 

a. Normal discretion standard = TEE must act reasonably and in good faith (unless settlor says otherwise but in no occasion less than good faith)
i. Objective ( What a reasonable TEE would’ve done
ii. Subjective(  In good faith. Look at TEE state of mind when they made the decision 
b. Language such as “sole, absolute, and unfettered discretion of TEE” removes the reasonableness requirement but MUST still act in GF. 
c. Exculpatory Clause( Protects TEE against personal liability arising out of their actions as TEE (if negligent) 
i. Intentional breach or willful neglect – doesn’t apply to this
ii. The clause in the instrument must be fully disclosed to settlor and in fact fair (burden on drafter)
1. if drafter of the exculpatory clause is the trustee, court presumes bad acts and TEE must prove settlor was aware of the clause (i.e. by initialing by it on the trust instrument, bigger font, etc.) 
2. If the trustee DID NOT draft the exculpatory clause, the burden is on the challenger to show that it is unfair.
3. If the trustee DID draft the exculpatory clause, the burden is on the trustee to show that it is fair.
iii. (4) Duty to Account 

1. TEE has affirmative duty to account to benes and inform them of all actions 

2. Give an adequate accounting that provides them with enough info as to what has transpired 

3. If you fail to do so, court prevents SOL from running until you give such accounting 

a. Possible then for bene to sue you at ANY time if you don’t give an accounting as TEE 

III. TRUSTS: ALIENATION AND MODIFICATION

a. Bene’s interest in the trust is transferable UNLESS expressly stated otherwise. 
i. Trust determines what a beneficiary’s interest is:  

1. Income, principal or both 

2. Mandatory income or discretionary income 
b. General Rule: if property is transferable, it can be reached by creditors. Creditors only have the rights that beneficiary has in the trust.

i. Mandatory Trust: beneficiary has a mandatory right to receive a benefit
1. Creditors can force TEE’s to distribute the mandatory payments but only when the payments are due (i.e., creditors can’t accelerate payments – must wait until payments are due)
a. Also, can’t request a greater benefit than beneficiary would be entitled to. 
b. In some Jdx, creditor’s have to follow beneficiary and try to collect distributions to the beneficiary
c. In other Jdx, creditor can get the distributions directly from the trustee (a charging order)

ii. Discretionary Trust: beneficiary has a discretionary right to receive a benefit. TEE is given discretion over when, to whom, and in what amount to make distribution. 
1. Creditor cannot force a TEE to make a distribution any more than a beneficiary can force a TEE to make a distribution
2. TEE has no obligation to make a distribution unless they deem it appropriate
a. If interest is going to be seized by creditors, only natural that distribution will never be in the best interest of the bene 
3. The creditor, like the beneficiary, must show that it is an abuse of discretion not to make a distribution
a. Very hard to do bc if interest is going to be seized by creditors, the distribution will never be in the best interest of the beneficiary and TEE duty is to act in best interest of beneficiary
b. BUT it may be different for child support creditors—they may be actually beneficiaries under the instrument (Shelley)
4. Hamilton order – if the creditor puts TEE on notice that there is a debt to be paid, the TEE is obligated, when distributions are made, to pay creditor directly [does it apply to both mandatory or just discretionary] 

iii. Spendthrift Trust/Provisions 
1. = trust that carries within it a spendthrift provision that provides that a beneficiary’s interest is non-transferable, thus immune from creditors’ claims
a. EFFECT: requires creditors to wait until assets are actually distributed to beneficiaries and collect them from the beneficiaries directly
b. How to create( Modern trend presumes spendthrift provision, even in absence of express provision
2. EXCEPTIONS (not barred by spendthrift provision):
a. (1) Ex- spouses seeking alimony (CL &CA) 
b. (2) Children seeking child support (CL & CA) 
c. (3) The government seeking unpaid taxes/benefits (CL & CA) 
d. (4) Providers of necessities (shelter, health care, food) (CL & CA) 
e. (5) Self-settled trusts (CA): If the beneficiary is also the settlor of the trust (a self-settled trusts), then we will not permit him to avoid creditors by hiding behind trusts, so:
f. Spendthrift clause is invalid against ALL creditors when beneficiary is also the settlor (CPC 15304)

iv. Support Trusts 
1. Trustee can pay out income or principle “only so much as is necessary for support” – designed for minimal life necessities 
a. Mandatory but discretionary bc TEE must limit the distribution. 
b. What is “support” is to be determined by the TEE 
2. Implied Spendthrift Provision:  Support trusts are presumed to be protected by spendthrift provisions
a. Creditors cannot reach beneficiary’s interest except suppliers of necessaries (grocers, doctors, etc), who may recover through beneficiary’s right to support
b. List of super creditors under spend thrift exception don’t apply? 
v. Inter Vivos Revocable Trusts
1. Trust created during life, revocable by settlor until death

2. Creditor’s Rights: creditor can seek recovery from trust if is a self-settled trust (settlor also ben) BUT only if probate estate is insufficient to cover debt. 
a. Revocable Self-Settled Trusts: To the extent that the debtor-beneficiary-settlor retains the power to revoke, a court can force him to revoke, so all assets can be reached after the trust have been. 
b. Reasoning: an inter vivos revocable trust is so much like a will, that the courts are willing to treat it more like a will (like a will, it can be revoked until death)
c. State Street Bank Case: court allowed the bank to reach trust after decedent died b/c they would have been able to do so during life (could dip into trust if decedent was alive b/c it was a revocable trust and decedent got rights to enjoy the trust during his lifetime) 
XIX. MODIFICATION OR TERMINATION OF TRUSTS
a. Background/Overview:

i. In CA, trusts presumed to revocable UNLESS expressly made irrevocable. 
1. CL presumes trust is irrevocable. 
ii. Here, we are not concerned about modifying revocable trusts (though on the death of settlor of revocable trust, the trust becomes irrevocable) 

iii. HERE( we are concerned with modification of IRREVOCABLE trusts 

1. By its terms, an irrevocable trust cannot be modified or terminated early 

2. Termination is the most destructive; modification is the less invasive of the 2 since still reflects the intention of the settlor but in a modified form 

3. as a result, courts are more willing to entertain petitions to modify rather early termination of a trust

b. Modification
i. Common Law Requirements
1. (1) Consent of all beneficiaries 
a. Can be difficult if trust beneficiaries contains after-borns or minors who lack capacity to consent
i. Guardian ad litem would need to consent  
1. Guardians consent only if modification puts beneficiary in better position

a. At CL, guardians only considered if economically beneficial 
b. Modern Trend is that guardians should consider non-economic justifications for modification, such as complete family situation and settlor’s intent
ii. Virtual Consent/ representation 
1. Representation by a beneficiary with an aligned interest (a child in class that is of majority age)
a. By selecting a guardian who has identical position or identical turnout we can assume their consent is the other’s consent  
b. E.g.: Prof. has 4 kids, 3 adult and 1 minor. If all 3 adult kids consent to the modification, court will allow their decision to be representative of kid bene’s consent.
b. CA ( Does not require that all consent. One beneficiary can ask to carve out his/her share for modification
2. (2) Unforeseen change in circumstance that necessitates the modification

a. In re Trust of Stuchell: T didn’t have knowledge that John would become disabled when he set up the trust. 

3. (3) Without the modification, the change in circumstance substantially impairs the settlor’s intent (i.e., material frustration of the settlor’s intent) 
a. Traditionally & generally, modification to allow a mere advantage to a beneficiary was not enough to support modification.
i. Focus was on settlor’s intent 

b. Modern approach (we should focus on beneficiaries) 

i. Moving away from simply preserving the settlor’s intent and looking to the underlying purpose that the trust is to serve 

1. In re Riddel: Grandpa trying to provide for his beneficiaries; wanted the best outcome for the grandkids. 

c. Termination
i. A trust ends when it (1) runs out of money OR (2) when its purpose is complete. 
ii. What happens when a trust terminates? 

1. Resulting trust(back to the settlor/settlor’s estate/settlor’s intestate

iii. Different Scenarios: 

1. (1) all benes consent to terminate. TEE consents to the termination. 

a. We CAN terminate. 

b. No one else can challenge. Once trust is funded, settlor doesn’t have standing to exert any influence under any future decision. 

i. Settlors are estopped from challenging. 

2. (2) all benes consent but TEE doesn’t consent. 

a. Settlor is ALIVE( If settlor consent, CAN terminate. 

i. TEE not consenting bc they only get paid as long as they have assets to manage. Conflict of interest concerns. 

1. They will object and say they are trying to fulfill the purpose of the trust (they won’t say it’s bc of the money). 

2. They are more willing to modify but unlikely to agree to termination.  

b. Settlor is DEAD 

i. CL: presumption that TEE is acting to preserve the trusts’ intent

1. to rebut (will only allow termination if) benes can show: 

a. (1) consent of all benes, and 

b. (2) all material purposes of the trust have been satisfied 

2. CANNOT terminate if there is an “unfulfilled material purpose to be served”. 

a. Unfulfilled material purposes per se (where we cannot terminate):  

i. (1) spendthrift trust
ii. (2) support trust (Requires language that states “only so much as necessary for the support of…”)
iii. (3) discretionary trust 

iv. (4) age specific benefits (e.g., distribution to occur at 30 y/o) 

b. Note: lifetime income distributions are usually allowed to be terminated—not a material purpose!

ii. Overall, note that there is a movement toward recognizing that benes are the real owners of a trust. Pressure is on to facilitate termination. 

1. In CA, it’s much easier to terminate than under traditional CL. 

d. REMOVAL OF TRUSTEE 
i. At CL, almost impossible to remove a TEE 

1. There is a reason why settlor picked that TEE and we only remove for serious breaches, not even minor breaches 

ii. Modern trend facilitates removal of a TEE, though still not still 
1. Don’t need to show massive breach 
2. Trust instruments today usually have a procedure outlined for a bene to replace a TEE who is, for example, unreachable, doesn’t distribute on time, etc. 

3. Ways to do it: 

a. If all present income benes can elect by majority or unanimity to remove and replace a TEE, then you can 

i. “all present and current bene can remove trustee and replace w/ X as the trustee”

b. Alternatively, settlor can deputize someone whose sole power will be to replace TEE if needed (trust protector) 
XX. POUR OVER WILLS 
a. What is it: provision in the will that calls the residue of the settlor’s probate estate to be put in their inter vivos trust

i. ex. “I hereby give my residue to the trustee of my trust created on 01/01/1960”

b. Why it is needed: practically speaking, it is difficult to get everything into your inter vivos trust during life—your property goes in and out of your trust through life; this way, your residue is captured into the trust 

c. Why do you want it? 

i. Testamentary trust: subject to probate court supervision until the trust ends (b/c it is part of the will—part of probate process); this means that the court may req. their approval before big distributions, must provide them with accounting, etc. 

ii. Inter vivos trust + pour over provision: not subject to court supervision 

d. How to validate a pour over will: 

i. (1) UTATA ( To validate a pour-over will clause: 

1. (1) Will must identify the trust (standard pour-over provision will do)

2. (2) the trust is identified in a written instrument other than the will—otherwise    

      it would just be a testamentary trust 
3. (2) written instrument must be executed (signed + dated) before, concurrently with will, or within 60 days
a. CA recently extended the initial period of 60 days but still require that the document be signed in closed proximity to the execution of the will itself.
b. Modern rule not followed by CA: Trust document must be signed sometime before death

4. EFFECT( Unfunded Inter vivos trusts that are funded at death by a pour-over will is treated as an inter vivos trust. Even though property pouring into an outstanding existing trust must go through probate, the trust will not be viewed as testamentary for the purposes of ongoing supervision (i.e., not subject to court supervision).  
a. Post-will amendment to the trust will not violate UTATA (post-will amendment would have destroyed a pour-over will under incorporation by reference)
5. (  if you cannot validate your pour over provision through UTATA, validate it using the will expanding doctrines that follow
ii. (2) Incorporation by reference:
1. (1) will references a something/document existing outside of the will  
2. (2) the item to be incorporated can be identified 

3. (3) that document is in existence (i.e. signed trust doc) at the time will is executed 
a. Trust must be in existence at the time the will was executed, but need not be wills act compliant or be funded to incorporate it
b. Subsequent amendments to the trust are not okay after will has been executed 
i. If you want to amend the trust, you have to make a codicil to the will to redate the will.
1. If you don’t, the amendment to the trust would be invalid. Court will ignore the amendment if possible, but if too interwoven with the trust we may not be able to incorporate any doctrine so we can’t give effect to pour over.
4. EFFECT( If you rely on incorporation by reference, the trust is testamentary and will be subject to ongoing court supervision. Not viewed as inter vivos trust. 
a. But to the extent that it is partially funded, those assets do not pass through probate
5. Hypo. Prof. makes document and puts it on book shelf. Prof. makes will, remembers the piece of paper and 3 days later, goes and signs and dates it. 
a. Valid under UTATA? No—not executed before/concurrently w/ will
b. Valid under Incorp.? Yes! 
c. Valid under Acts? No—not funded

iii. (3) Acts of Independent Significance
1. (1) Will references some fact or act that is going to occur outside of the will
2. (2) that act or fact is going to impact who takes or how much one takes AND
3. (3) the referenced act must have its own independent significant 
a. an inter vivos trust, itself, is an act of independent significance so long as it is funded during life
b. Some funding had to occur during lifetime for acts of indep. significant to validate a pour over will (any level of funding is sufficient)
4. Subsequent amendments (after will is created) of trusts are okay 

5. EFFECT( if you rely on acts of indep. significance, the trust is testamentary and subject to ongoing court supervision

6. Hypo: Prof. makes a trust document, doesn’t sign or date it, staples $20 on the back, and puts it on bookshelf. One week later Prof. makes will w/ a pour over provision. Prof. never goes back to sign or date the trust document. 

a. Valid under UTATA? No—not executed

b. Valid under Incorp. by Ref.? No—never signed/dated

c. Valid under Acts of Indep. Sig? Yes! 

7. Hypo: Prof. is at his attorney’s office and signs his will, but his trust document is jammed in the printer and won’t print. Trust is signed one day later, but is unfunded. Prof. dies. Can we validate this will?

a. Valid under UTATA? No—not executed before or concurrently

b. Valid under Incorp.? No—not doc. didn’t exist when will signed

c. Valid under Acts? No—unfunded
XXI. CHARITABLE TRUSTS
a. A trust that has a charitable purpose IF FOR: 
i. C/L Recognized Charitable purposes
1. Relief of Poverty
2. Advancement of Education
3. Advancement of Religion
4. Promotion of Health
5. Government and municipal services/purposes
6. Other purposes the accomplishment of which is beneficial to the community
a. This last purpose is very narrowly construed and must overlap or be tied with one of the other five purposes. 
7. Simply being benevolent does not= charitable 
a. Shennandoah case: Man set up trust to give $ to 1st, 2nd, and 3rd graders before Easter and Xmas. Argument was that settlor was trying to further kids’ education, but there were no restrictions that children could only use money for education.  
ii. If NO charitable purpose, bequest fails, trust fails & falls to intestacy. residue? 
b. Direct and Indirect Benefit
i. Courts look at both the direct and indirect benefit to see if the purpose is charitable
1. Direct Benefit=person receiving money

2. Indirect Benefit=the other benefits that flow from the beneficiaries enjoyment

a. A charitable trust can directly benefit a small number beneficiaries or even one person (e.g., scholarships) as long as the indirect benefit falls into a category above

b. If the benefit is too narrowly focused, less likely to be deemed charitable. 

i. Hypo: Employer funds employees’ kids education but the only kids that are eligible, are the children of the founder of the corporation 

1. Yes, we are promoting education but to the extent the beneficiaries are focused on people who are related to settlor, it looks like a disguise to make a gift. 

c. Effect of a Charitable Trust
i. Does not have to comply with rule against perpetuities (i.e. can have an indefinite life)
ii. Does not require ascertainable beneficiaries

d. CY PRES DOCTRINE 

i. ( What happens if the purpose for which the trust was established no longer exists, has become impractical/impossible but funds still exist? 
ii. How to deal with a failed trust? 
1. Traditional remedy: when a purpose was satisfied or rendered moot( remedy was a resulting trust to draw remaining assets back to the settlor.  
a. If the settlor was alive, assets would go back to the settlor. 
b. If settlor was dead, resulting trust would pull back dollars from charitable solution & give it to settlor’s heirs, no matter how far removed they were.
2. Doctrine of cypre/approximation (“As nearly as possible): cypre is a relief courts grant. It was developed to allow society to preserve a public benefit that funds devoted to charity represent. 

a. Rule: When the specific purpose of a charitable trust is frustrated, courts can direct the funds to another specific purpose in the same general category as the specific purpose set forth in the original trust
i. (1) First determine the general purpose for charitable trust 

ii. (2) Then determine specific purpose (sub purposes within general purpose) 

iii. (3) If specific sub person has been served, can we reallocate funds to another specific sub purpose that is similar/consistent and within the same general category? 

1. If YES( charitable trust continues to operate 
2. If NO( resulting trust 

b. Hypo: J set up a trust to fund cure for AIDS. Assume cure is found and AIDS are eradicated. What now?  
i. General purpose=promote health 
ii. Specific purpose=find a cure for aids. Cure for aids has been found, purpose has evaporated. 
iii. Can we reallocate funds to another specific sub purpose that is similar and within same general category? 

1. if the trust is for finding a cure for AIDS and the cure is found, cy pres allows the court to direct the remaining assets to finding a cure for another specific disease.  The specific purpose is different, but the general purpose of health care and fighting disease is the same.
c. Neher: W in her will left her home to be used as a hospital. However, town had a hospital and it didn’t have enough $ to fund the new hospital. The town also needed a new municipal building (an admin office) and that’s what they wanted to use the funds for. W’s family sue, arguing that W left her house only so home/funds could be used to built a new hospital, and if they weren’t going to use it for that, they wanted the property back (resulting trust). 
i. Here, resulting trust would not have caused that much damages bc it was only 9 years after W’s death. Family members that would inherit were known and were not far removed from W. 
ii. City asked court to consider municipal building as an alternative. Court decided in their favor bc the general purpose was to give to the city to give a better quality of life for its members (general purpose) and under the umbrella of municipal services (sub category), hospital is one option but so it’s a municipal building. 
d. Beryl Buck: Court was asked to consider whether philanthropic inefficiency was a reason to apply cypre if funds could better used in a different fashion? HELD: NO! 
