Overview
A. The class will follow the CA bar (everything else covered will be extra).
a. Tests CA rules with respect to wills and intestacy.
b. Tests on general principles of trust law.
B. Personal representatives:
a. A testate decedent specifies an executor.
b. The court appoints an administrator for an intestate decedent.
C. Probate fees are based on the size of the estate.
a. CPC 10810 describes CA’s statutory fee scheme. This is fixed, and not hourly. Applies to both the attorney for the personal representative and the personal representative himself.
Disposable Property
A. A decedent may have:
a. Community Property: Property acquired by either spouse through labor (excludes gifts or an inheritance) while married and domiciled in a community property jurisdiction.
b. Quasi-Community Property: Property acquired by either spouse when living in a non-community property state that, had it been acquired while living in a community property state, would have been considered community property.
c. Separate Property: All other property owned by the decedent.
B. Separate property can be made community property, or vice versa, through a process called transmutation.
a. Both parties must agree. Cannot be accidental.
b. Must be in writing.
C. Who constitutes a spouse?
a. Common law marriage: A man and woman are married if they hold themselves out as being married for a sufficient amount of time.
b. CA doesn’t recognize common law marriage. You either are, or you aren’t (need a marriage license).
c. CA does recognize putative spouses: A couple is still treated as married even if there is a deficiency in the marriage process they were unaware of (e.g. minister was a fraud), and they in good faith believe they are married.
d. CA has a registered domestic partner law, and treats domestic partners identically as spouses.
e. Separation: Once a couple separates, subsequent earnings are no longer considered community property. But a couple is still married for inheritance purposes until a final decree of divorce.
Non-Probate Property
A. Possessory Estates and Future Interests
a. For example, a decedent owns only a life estate has no interest in the remainder.
B. Inter-vivos Trusts
a. Legal transfer to a trust made during life (inter-vivos).
b. A testamentary trust (one created by, and whose terms our set out by, a will) is not a probate alternative, since its assets come from the probate estate and it comes to life in the probate court after the testator’s death.
c. In a revocable trust, the settlor reserves the right to revoke the trust. In contrast, an irrevocable trust is one that cannot be revoked by the settlor.
i. Testamentary trusts are necessarily irrevocable trusts.
ii. At common law (and in a majority of jurisdictions), a trust that is silent as to its revocability is irrevocable.
iii. CA and the Rst have reversed this presumption: an inter vivos trust that is silent as to its revocability is presumed revocable.
d. Revocable Inter Vivos Trusts
i. At common law, a revocable trust was said to grant a present interest to the beneficiaries, even if that interest was subject to the contingency that it could be revoked. Farkas v. Williams.
ii. The modern approach (followed by CA and the majority of jurisdictions) is that any present interest vests only in the settlor, and not in any other beneficiary. The settlor has an absolute power to revoke and modify, and only the settlor has standing to sue. Fulp v. Gilliland.
iii. The modern approach (followed by CA) is that amendment and revocation can be accomplished by any method manifesting clear and convincing evidence of the settlor’s intent absent a term in the Trust providing a method of amendment or revocation “expressly made exclusive.” Patterson v. Patterson.
iv. The modern approach (followed by CA) is that a creditor can collect against a revocable inter vivos trust if the probate estate cannot satisfy its claims. It violates public policy to allow a person to put his assets out of the reach of creditors through an irrevocable inter vivos trust. State Street Bank and Trust Co. v. Reiser.
C. Insurance Contracts, Pension Plans, and Pay on Death Accounts
a. An attempt to change in the beneficiary of an insurance contract must comply with the terms of the insurance contract to be valid. Cook v. Equitable Life Assurance Society.
i. Limited exceptions apply, e.g. when the owner of the policy has done all within his powers or all that reasonably could have been expected of him to comply with the policy provisions respecting a change of beneficiary.
ii. Courts don’t want to expose life insurance companies to liability for giving funds to incorrect beneficiaries.
iii. Revocation by operation of law (e.g. having the law operate to remove a divorced spouse as a beneficiary from an insurance policy in the same way it removes a divorced spouse as a beneficiary from a will) does not apply to insurance contracts for the same reason.
b. The same rules apply to attempts at changing the beneficiary of an IRA. Nunnenman v. Estate of Grubbs.
c. For a federally regulated retirement plan, beneficiaries can only be changed through the plan administrator’s form, notwithstanding state law to the contrary (e.g. revocation by operation of law, although the door is still open as to whether the slayer rule could still apply). Egelhoff v. Egelhoff.
d. Early courts did not recognize pay-on-death accounts as probate alternatives because they narrowly construed the exclusion of insurance contracts from probate as only applying to contracts that called for payment by reason of death. In re Atkinson’s Estate.
e. Some jurisdictions came to recognize Totten trusts as probate alternatives. Such “trusts” are savings accounts in the name of “[decedent’s name], as trustee for [beneficiary’s name].” In re Totten.
i. The decedent retained the right to withdraw the funds and the beneficiary was entitled to what remained in the account at the decedent’s death.
f. Pay on death accounts and contracts are now more commonplace and widely accepted as valid non-probate alternatives.
i. Under the UPC, the Totten trust is abolished as a formal category and is instead treated as a POD account.
D. Joint Tenancy, Multi-Party Bank and Brokerage Accounts
a. Joint tenancies almost always successfully avoid probate. The only time joint tenancies in real property is challenged is usually when there are claims of unjust enrichment, or else unclean hands (e.g. Pappas v. Pappas).
b. Multi-party and joint accounts, on the other hand, can be interpreted in various ways:
i. As a truly joint account where both account holders have equal control. If only one person funds the account, it is interpreted as a gift to the other joint account holder.
ii. As a convenience account, where one joint account holder acts as an agent to the other joint account holder.
iii. As a non-probate alternative where one joint account holder has exclusive control until death, after which it passes to the other joint account holder.
c. Courts have primarily interpreted joint accounts in the same way they interpret joint tenancy (equal control). In Varela v. Bernachea, the court held that a joint account establishes a presumption of joint ownership that must be rebutted with clear and convincing evidence.
d. The UPC approach (and the CA approach), is that ownership of a joint account is presumed to be in proportion to contribution.
i. Note: If there is a right of survivorship, then the entire account is presumed to belong to the survivor, regardless of the survivor’s contributions.
e. Transfer on Death Deed
i. The transferor essentially transfers to himself his property, with a transfer on death stipulation to a beneficiary.
ii. This is similar to the transferor retaining a life estate, and specifying a remainderman. The only difference is that the transferor can revoke the transfer on death stipulation at any time.
iii. CA allows the creation and revocation of TOD deed (adopted by statute in 2016).
Testate Property
A. The testator must have capacity to make the will.
a. The testator of a will is presumed to have capacity.
B. The will must comply with formalities, which serve the following functions:
a. Evidentiary (create best possible evidence of the testator’s intent).
b. Channeling (conformity and consisty, which increases the chances of success).
c. Cautionary / Ritualistic (drive home the seriousness of the act).
d. Protective (protect the testator’s intent from undue influence and duress, and ensure capacity).
C. Formalities require:
a. Writing
b. Signature
c. Attestation (by witnesses)
D. Levels of Judicial Scrutiny:
a. Strict Compliance: This is the scrutiny applied by most states, and requires all the elements of the statute to be strictly met. Even a slight deviation invalidates the will. In re Groffman, Stevens v. Casdorph.
b. Substantial Compliance: This requires that a substantial amount of the requirements of the statute be met, and clear and convincing evidence of the testator’s intent.
c. Dispensing Power / Harmless Error: This requires only clear and convincing evidence of the testator’s intent, regardless of the statute’s requirements, as the court can “dispense” with such requirements and overlook any defects.
E. CPC 6110:
a. A will must be in writing.
b. A will must be signed.
i. The signature can be anywhere, not necessarily at the end.
c. The signature must be made by one of the following:
i. By the testator.
ii. In the testator’s name by some other person in the testator’s presence and by the testator’s direction.
iii. By a conservator pursuant to a court order to make a will...
d. The will must generally be attested to by the signature of at least two witnesses.
i. The witnesses must be present at the same time with the testator when the testator signs the will or acknowledges his signature on the will.
1. Acknowledgement by the testator that the signature is his is treated as the same as a wet signature in the presence of the witnesses.
ii. However, the witnesses can attest by signature at any point during the testator’s lifetime (delayed attestation allowed).
1. No duality of performance required.
iii. The witnesses must understand that the instrument they sign is the testator’s will.
e. Even if there is no attestation by witnesses, the will is still valid if the proponent of the will establishes by clear and convincing evidence that, at the time the testator signed the will, the testator intended the will to constitute the testator’s will.
i. CA adopts a harmless error rule for attestation, but still follows strict compliance for the writing and signature requirements.
ii. Determining intent is a question of fact, and may depend on the testator’s knowledge of the requirements of a will.
1. A law professor is less likely to have intended a document without attestation to be his will than a layperson who might not know of the attestation requirement.
2. The same law professor might not intend a document to constitute his will until the moment the appropriate attesting signatures are affixed.
iii. In re Estate of Stoker was the first CA case to utilize the harmless error rule for attestation.
F. Duality of Performance (common law, not required in CA): The testator needs to sign in the presence of the witnesses, and the witnesses need to sign in the presence of each other and the testator.
G. Presence:
a. Line of Sight (traditional common law approach): Witnesses must be capable of seeing the signing.
i. Actual sight is not necessary (e.g. to accommodate those who are blind).
ii. However, this standard is not met when there is a physical obstruction.
b. Conscious Presence (Majority and CA approach): Witnesses need only be conscious of the fact that a valid signing is taking place (by the right persons, on the right papers).
i. Telephonic presence does not qualify as conscious presence (cannot be sure of actual signing, capacity, etc).
ii. Video calls: CA does not recognize conscious presence over video calls.
H. Signature: A signature is whatever the testator intends to be the signature.
a. A testator who dies before completing his signature likely does not intend this partial writing to constitute his signature.
i. CA does not waive partial signature defects unless there is evidence that the partial signature was actually intended as a full signature.
b. However, as long as there is intent, even a simple mark can qualify if intended to be a signature (e.g. if the signer is illiterate, or physically incapacitated).
c. In CA, to authenticate a mark intended as a signature:
i. The testator must make the mark.
ii. A witness to the mark must write the name of the testator below the mark.
iii. Then the witness needs to sign below the testator’s name.
d. In In re Estate of McCabe, CA adopted a theory of substantial compliance to the authentication requirements of a mark intended as a signature, validating a mark made above the testator’s typed name (it was not handwritten by a witness).
i. This was a narrow application of the theory of substantial compliance, and has not extended elsewhere.
e. A signature is valid even if the testator is assisted (e.g. his hand is guided) in making the signature as long as the testator intends the mark to be a signature.
f. In CA, signatures must be made manually. A printed or stamped signature is invalid regardless of intent.
I. Order of Signing:
a. Traditionally, the witnesses sign after the testator signs (can’t attest to something that hasn’t yet occurred).
b. CA adopts a more modern approach, where the order of signing doesn’t matter as long as it is part of a single or continuous transaction (where there is a minimal risk of fraud).
i. Typically, as long as all the parties are in a single room with the doors closed, and everyone signs before anyone leaves the room, CA courts won’t invalidate the will for improper order.
J. Subscription and Addition After Signature:
a. At common law, anything that appeared below the signatures was conclusively presumed to be added after the will was executed and therefore invalid.
b. In CA, text that appears after the signatures is presumed to be added later in time, and must independently satisfy the Wills Act to be relevant.
i. This presumption can be rebutted (e.g. with witness testimony).
K. Interested Witnesses:
a. Interested witnesses are witnesses who are also beneficiaries of the will.
b. At common law, interested witnesses were not considered valid witnesses for the purpose of the Wills Act.
c. Purging:
i. Some jurisdictions count the signatures of interested witnesses, but do not allow interested witnesses to take under the will.
ii. Majority approach: allow an interested witness to take only up to what he would have received in the case of intestacy.
iii. Minority approach: allow an interested witness to take up to what he would have received had the will not existed (e.g. can take under a previous valid will).
iv. UPC: Doesn’t distinguish between interested and disinterested witnesses, since there are other safeguards (claims of undue influence, duress, fraud, etc).
d. CPC 6112(c): If there are not two subscribing disinterested witnesses, there is a presumption that an interested witness procured the devise by duress, menace, fraud, or undue influence. This presumption does not apply where the witness is a person to whom the devise is made solely in a fiduciary capacity.
e. CPC 6112(d): If the interested witness fails to rebut the presumption in part (c), the interested witness shall take such proportion of the devise made to the witness in the will as does not exceed the share of the estate which would be distributed to the witness if the will were not established...
i. CA follows the minority approach (see above).
ii. Purged assets go back to the estate and are subsequently redistributed.
f. Courts will sometimes treat witnesses who receive less under the will than under intestacy as disinterested. In re Estate of Morea.
L. Ad Hoc Relief from Strict Compliance:
a. Courts (including those in CA) will sometimes ignore (but not add) certain words to cure a description defect.
i. E.g. if a will states “I give my house at 1331 Mockingbird Lane to Fred,” but the testator owns 1313 Mockingbird Lane and not 1331 Mockingbird Lane, the Court will interpret the will as “I give my house at 1331 Mockingbird Lane to Fred.”
ii. This was not enough to cure the defect that arose when a husband and wife signed each other’s will (both wills were a pair of reciprocal wills) by mistake. There was no testamentary intent (neither intended the document he or she signed to be his or her will), and there was no amount of text that the court could “ignore” to make the will sensible. In re Pavlinko’s Estate.
iii. In a similar case, a different court found a penumbra of testamentary intent by considering the entirety of the circumstances (not just the four corners of the wills themselves). In re Snide.
b. Self-proving affidavits are used to prevent witnesses from having to come into court to testify that the will-making procedures were followed.
c. In In re Will of Ranney, the court adopted a “substantial compliance” test in validating a will where the witnesses only signed the affidavit portion of the will without attesting to the will itself (the lawyer had mistakenly used the language of a two-step affidavit, instead of a one-step self-proving affidavit).
d. The same court In re Will of Ferree held that a single notarized signature did not constitute “substantial compliance” with Wills Act formalities.
e. Another court in a “harmless error” jurisdiction found that a will with only a single notarized signature was valid because there was clear and convincing evidence that the testator intended it to be valid when he signed it. In re Estate of Hall.
f. Even in a harmless error jurisdiction, there must be clear and convincing evidence that the decedent reviewed the will and thereafter assented to it. In re Probate of Will and Codicil of Macool.
i. Note: CA is not a harmless error jurisdiction, except with respect to attestation.
M. Holographic Wills have an identical legal effect as formally attested wills.
a. Traditionally, holographic wills only required:
i. A writing entirely in the handwriting of the testator
ii. The testator’s signature.
b. At common law, even a pre-printed logo or other typed writing (e.g. header on hotel stationary) would invalidate an unattested holographic will.
c. Now, most jurisdictions (including CA) only require that the material provisions of the will be in the testator’s handwriting.
i. Only requires that the identification of the beneficiaries, and the property they get, be in the testator’s handwriting.
ii. Does not require that the naming of the executor be in the testator’s handwriting, because a will is still valid without such a provision (the court would otherwise appoint one).
d. Most courts (including CA) use a white-out approach where they read the will with the pre-printed portions omitted and see if the remainder of the will consisting of only the handwritten portions make sense. If so, only the handwritten portions that make sense are given effect (the typewritten portions are ignored).
i. If the handwritten portions are “1313 Mockingbird Lane” followed by “Fred,” then this is probably enough to interpret.
ii. If the handwritten portion consists only of “Fred” (e.g. if the typed portion states “I give everything to ____”), then the handwritten portions do not satisfy the holographic will requirements.
N. CPC 6111:
a. A holographic will is valid, whether or not witnessed, if the signature and the material provisions are in the handwriting of the testator.
i. CA doesn’t recognize oral wills (some jurisdictions do).
ii. CA doesn’t recognize wills stored in digital format (yet). Other jurisdictions do. In re Estate of Javier Castro.
iii. Unlike attested wills, a testator cannot direct someone to write or sign for her to create a holographic will. In re Estate of Stoker.
iv. Holographic wills, like all wills, still need testamentary intent.
1. Always ask what else the document could be, if not a will.
2. However, even a letter can carry testamentary intent. In re Kimmel’s Estate.
v. As with CPC 6110, location of the signature doesn’t matter, and no date is required. But lack of dating will cause an issue (see below).
b. If a holographic will does not contain a statement as to the date of its execution and:
i. If the omission results in doubt as to whether its provisions or the inconsistent provisions of another will are controlling, the holographic will is invalid to the extent of the inconsistency...
1. For two undated wills (holographic or not), the inconsistent language in each document is stricken.
2. The presumption is that the un-dated holographic will was executed before a dated holographic or formally attested will. But this presumption can be rebutted without proving the exact date of execution. Only proof of order is required.
a. E.g. can consider the fact that the undated will purports to devise a “2019 VW.”
ii. If it is established that the testator lacked testamentary capacity at any time during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the testator had testamentary capacity.
1. There is a general presumption of capacity, but in the situation above, the burden shifts to the proponent to show that the testator had capacity when the will was executed.
O. Tractor Fender Case: In one instance, the decedent was pinned under a tractor, so he scratched out his will on the tractor fender with his pen-knife. The court held this will valid.
P. CPC 6111(c): Any statement of testamentary intent contained in a holographic will may be set forth either in the testator’s own handwriting or as part of a commercially printed form will.
a. Even though CA uses the white-out approach (the material provisions still need to be in the testator’s handwriting), it allows testamentary intent to be established by the printed portions of the will, as other courts do. In re Estate of Gonzalez.
Q. CPC 6111.5: Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to Section 6110 or 6111, or to determine the meaning of a will or a portion of a will if the meaning is unclear.
a. Oral statements can be used to determine testamentary intent and meaning.
b. Note: Testamentary intent must still be shown at the time the will was executed.
R. One MT court and the UPC follow a harmless error approach in determining testamentary intent (substituting the testator’s general intentions for testamentary intent). No other court has followed this approach. In re Estate of Kuralt.
S. Conditional Wills:
a. Generally, courts interpret language of condition as an explanation as to why the will was written, not a true condition.
b. Express language is needed to make a condition fully effective.
T. Content:
a. Specific bequest: Gift of a unique and identifiable item.
b. General bequest: Gift of something fungible, usually monetary (but can be something like “a new corvette”).
i. Executor can sell other assets in the estate to raise the necessary funds to satisfy the gift.
ii. The executor can procure the fungible item or give the cash equivalent.
iii. Demonstrative Gift (e.g. $10K from my US Bank account, or 10,000 shares of X stock from Etrade).
1. This is honored to the extent possible, and the remainder can be taken from elsewhere in the estate.
c. Residuary: Everything else.
i. If there is no residuary clause, the testator risks dying partially intestate.
U. Codicils:
a. Modifies a prior will.
b. If a writing completely revokes a prior writing (expressly, or implicitly, e.g. with a residuary clause), it is a will, not a codicil.
c. If there are two separate concurrent wills and they do not overlap, neither is a codicil of the other.
V. Revocation:
a. Revocation of a will revokes all codicils following it. But revocation of a codicil does not revoke the underlying will.
b. CPC 6120: A will or any part thereof is revoked by any of the following:
i. Revocation by writing: A subsequent will which revokes the prior will or part expressly or by inconsistency.
ii. Revocation by physical act: Burning, tearing, obliterating, or otherwise destroying the will.
1. The physical act must be done with the intent to revoke (cannot accidentally revoke by destruction).
2. Must be done on the face of the will (not a cover, or the back page of the will). Thompson v. Royall. The revocation is likely still valid if the revocation writing (e.g. “VOID”) is written on the face of the will but does not intersect any writing on the will.
a. Under the UPC (not on exam), defacing the back page of the will still counts as a valid revocation.
3. Can be done at the testator’s direction, but only if the presence requirement is met.
4. Note: The physical act must apply to the original or duplicate original and not duplicates (a duplicate original exists when there are multiple originals, e.g. all having the testator’s wet signature).
c. CPC 6124 (revocation by presumption): If the testator’s will was last in the testator’s possession, the testator was competent until death, and neither the will nor a duplicate original of the will can be found after the testator’s death, it is presumed that the testator destroyed the will with intent to revoke it.
i. This is a rebuttable presumption requiring only a plausible explanation:
1. E.g. if the testator was not competent at any time before death, it is presumed that the will was destroyed while she was not competent.
2. E.g. if the testator died when her house burned down, there is a good chance the will burned with it.
3. E.g. if a disinherited child was the first to find the testator’s body, there is a chance that the child destroyed the will.
ii. If there are duplicate originals, and if any duplicate original can be found, CPC 6124 does not apply. The assumption is that the testator is likely to be less careful with her duplicate original if there are others out there.
1. Note: This is contrary to the general rule which still presumes a revocation even if other duplicate originals can be found as long as the one held by the testator can’t be found. Harrison v. Bird.
d. Lost Will Doctrine (only applies if there is no revocation by presumption): If the will cannot be found, the proponent must prove its terms.
i. Can produce a duplicate, call the attorney or secretary that typed up the will to testify as to its contents, etc.
e. CPC 6122 (revocation by operation of law):
i. Unless the will expressly provides otherwise, if after executing a will the testator’s marriage is dissolved or annulled, the former spouse is excised from the will (treated as having predeceased the testator).
1. This is an irrebuttable presumption absent an express provision.
ii. The will is revived by the testator’s remarriage to the former spouse.
iii. A decree of legal separation which does not terminate the status of spouses is not a dissolution for purposes of this section.
1. You are either married or you are not, there is no inbetween.
f. CPC 6122.1 applies CPC 6122 to registered domestic partners.
g. CPC 5040 applies CPC 6122 to a nonprobate transfer to the transferor’s former spouse, in an instrument executed by the transferor before or during the marriage or registered domestic partnership.
i. But a nonprobate transfer does not fail if:
1. The nonprobate transfer is not subject to revocation by the transferor at the time of the transferor’s death (e.g. an irrevocable trust).
2. There is clear and convincing evidence that the transferor intended to preserve the nonprobate transfer to the former spouse.
a. This is a rebuttable presumption (unlike the irrebuttable presumption in the case of probate transfers).
3. A court order.
ii. As used in this section, “nonprobate transfer” means a provision, other than a provision of a life insurance policy...
h. CPC 5042: applies CPC 5040 to a joint tenancy between the decedent and the decedent’s former spouse created before or during the marriage or registered domestic partnership.
i. A joint tenancy is not severed if:
1. The joint tenancy is not subject to severance by the decedent at the time of the decedent’s death.
2. There is clear and convincing evidence that the decedent intended to preserve the joint tenancy in favor of the former spouse (rebuttable presumption).
ii. For purposes of this section, property held in “joint tenancy” includes property held as community property with right of survivorship.
i. Equivalent revocation as a result of a pretermitted spouse or child:
i. If a testator got married or had a child subsequent to making a will, the pretermitted spouse/child gets an intestate share unless it can be shown that the testator intended to exclude the pretermitted spouse/child.
ii. This has the effect of a partial revocation, since the other beneficiaries get a reduced share (abatement).
W. Partial Revocation:
a. CPC 6120 allows partial revocation (“A will or any part thereof is revoked....”).
b. A codicil is a partial revocation by writing.
c. Common law (minority approach): A partially revoked gift passes by intestacy, since a devise to a residual beneficiary must comply with the Wills Act.
d. Modern approach (followed by CA): A partially revoked gift passes to the residue.
e. An attempt to interlineate does not satisfy the Wills Act, and is therefore invalid, even if the revocation was valid.
i. However, the doctrine of dependent relative revocation might come into play (see below).
X. Revival:
a. English common law: Revocations, like wills, did not become effective until the moment of the testator’s death, i.e. they were ambulatory.
i. A revocation of W2 executed after W1 “uncovers” W1.
b. American approach: Wills are ambulatory, but revocations are immediately effective.
i. Majority approach (followed by CA): A revocation of W2 executed after W1 is presumed not to “uncover” W1, but this presumption can be rebutted with evidence of the testator’s intent to revive W1.
1. CPC 6123(a): If W2 was revoked by a physical act, evidence of intent can include the circumstances of the revocation, or contemporary or subsequent declarations (i.e. any evidence).
2. CPC 6123(b): If W2 was revoked by writing, evidence of intent can only come from the express language of the new will.
ii. Minority approach: A revocation of W2 executed after W1 does not “uncover” W1.
Y. Dependent Relative Revocation (DRR, companion doctrine to revival):
a. DRR requires:
i. A valid revocation
ii. Based on a mistake of fact or of law.
1. Normal people are presumed not to know the law.
iii. But for the mistake, the testator would not have revoked.
iv. Evidence of the mistake:
1. If the revocation was by act:
a. Look for a failed alternative plan of disposition. E.g. an attempted but invalid will.
b. If there is enough overlap between the attempted will and the revoked will, courts will usually find that the revocation would not have occurred but for the mistake.
c. Any evidence of the mistake is allowed. In In re Estate of Alburn, the testator tore up a later will, and oral evidence was accepted to show that the testator wanted the previous will (which was substantially similar) to take effect. The jurisdiction did not recognize revival at the time, and therefore applied DRR. 
2. If the revocation was by writing:
a. Look only to the writing (new will) for evidence of the mistake. E.g. LaCroix v. Senecal (evidence of the mistake was the signature of an interested witness on the codicil, which was valid, but unintentionally purged the gift to the interested witness).
b. If the new will does not evidence the mistake, some courts (including one in CA, although that is likely an anomaly) allow reliance on clear and convincing evidence.
b. With DRR, courts either ignore or respect the revocation (all or nothing).
Z. Components of a Will:
a. Integration (limited physical presence doctrine): An attempt to define the four corners of the will at the time of execution. Presence and intent are critical.
i. A separate page folded together with the signed will page is not integrated even if both pages are initialled, if there are inconsistencies between the pages. In re Estate of Rigsby.
b. Republication by Codicil
i. Every time codicil is executed, it acts to republish the underlying will, and to redate the underlying will to the date of the codicil.
c. Incorporation by Reference
i. CPC 6130: Incorporation by reference requires:
1. Intent to incorporate.
2. Adequate identification of the document to be incorporated (doesn’t need to be precise).
a. Courts have incorporated a letter dated 7/3/1933 even though the will referred to a letter dated 3/25/1932 when the letter met all the other identifying features.
3. Existence of the document at the time the will was executed (strictly enforced).
a. Even if a will refers to a “memorandum” modified after will creation, the subsequent modifications are still valid if a codicil is executed after the modifications (the codicil redates the will). Clark v. Greenhalge.
ii. Note: Incorporation by reference does not integrate the referred to document. It only looks to the external document to give meaning to a bequest.
iii. CPC 6132 provides an alternative method of incorporation by reference to dispose of tangible personal property (except for money that is common coin or currency and property used primarily in a trade or business), even if the writing making such disposition is created after the will is executed.
1. The writing must be dated, and must be either in the handwriting of, or signed by, the testator.
a. Doesn’t necessarily need to comply with the Wills Act.
b. Doesn’t require testamentary intent.
2. The writing must describe the items and the recipients of the property with reasonable certainty.
3. However, even if the writing is not in the handwriting of, or signed by, the testator, evidence of the testator’s intent regarding the disposition of tangible personal property can still be introduced.
4. If any person designated to receive property in the writing dies before the testator, the property shall pass as further directed in the writing and, in the absence of any further directions, the disposition shall lapse (drops into the residue).
5. The testator may make subsequent handwritten or signed changes to any writing. If there is an inconsistency, the most recent writing controls.
6. The items disposed by the writing cannot exceed $25K in the aggregate, with no single item exceeding $5K.
7. Disposition of items over $5K ignored, and if the total exceeds $25K, the court has discretion in choosing which assets totalling up to $25K can be disposed of.
d. Acts of Independent Significance
i. CPC 6131: A disposition that depends on some act or fact to be determined in the future is valid only if the act or fact has independent significance (i.e. non-testamentary).
ii. If a testator bequests the contents of his home, courts will typically allow the bequest for typical contents of the home, not valuable intangibles (which are not typically included in the notion of “contents”).
1. But if the house was shown to typically contain items of high value (e.g. famous paintings kept by the testator), courts would likely allow the bequest.
iii. If a testator bequests the contents of a safety deposit box, courts are likely to find independent significance even for valuable items because safety deposit boxes typically contain valuable items, and because there is less of a potential for fraud.
AA. Contracts Relating to Wills
a. In probate, creditors take first. Contracts elevate the rights of contract beneficiaries because they claim a contractual right as a creditor.
b. Contracts require consideration. A promise of a wife to take care of her husband is not consideration because the wife already owes that obligation to her husband.
c. Contract law applies:
i. Contracts can be oral.
ii. Statute of Frauds: marriage, suretyship, contracts involving real property, etc, must be in writing.
iii. Common law: Contracts involving wills had to be in writing.
1. CA: Contracts involving wills must be in writing, unless they are between family members.
d. CPC 21700(a): A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate... can be established only by one of the following (first 3 methods by writing, last 2 methods with clear and convincing evidence, if there is no writing):
i. Provisions of a will or other instrument stating the material provisions of the contract.
ii. An expressed reference in a will or other instrument to a contract and extrinsic evidence proving the terms of the contract (similar to incorporation by reference).
iii. A writing signed by the decedent evidencing the contract.
iv. Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity (e.g. promissory estoppel).
v. Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant (third party beneficiary) that is enforceable in equity.
e. CPC 21700(b): The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills. E.g. Keith v. Lulofs.
f. If a joint will does contain explicit contract provisions preventing modification of the will, and after the death of one spouse, the other spouse remarries, the new spouse might be able to take a forced share (depending on the jurisdiction).
i. Traditionally (and in CA), the contract will be enforced above the rights of the new spouse.
ii. In FL and other jurisdictions, the rights of the surviving spouse have been elevated above the contractual rights.
AB. Capacity
a. CPC 6100(a): An individual 18 or more years of age who is of sound mind may make a will.
b. Traditionally, a sound mind requires the testator to be capable of knowing and understanding in a general way:
i. the nature and extent of his or her property
ii. the natural objects of his or her bounty (beneficiaries)
iii. the disposition that he or she is making of that property
iv. and must also be capable of relating these elements to one another and forming an orderly desire regarding the disposition of the property.
c. The testator doesn’t actually understand the above, the testator only has to be capable of understanding the above.
d. The parties challenging capacity have the burden of proof to show a lack of capacity at the moment the will was executed.
e. The capacity required to make a will is lower than the capacity required to make a contract or an inter vivos gift, since a will will not leave the testator destitute.
i. A person can make a will while intoxicated, even if he cannot make agree to a contract under the same circumstances. Breeden v. Stone.
f. The capacity required to make a will is slightly higher than the capacity required to enter into a marriage (a fundamental right).
i. A housekeeper can marry her elderly employer under suspicious circumstances and take through intestacy even if the will executed by her new spouse shortly after the marriage and shortly before his death is invalid. Hoffman v. Kohns.
g. Generally, an attorney has no duty to decline to execute a will due to perceived incapacity.
h. Eccentricity is not enough to establish incapacity. In re Wright’s Estate.
i. Capacity need only exist at the moment of execution. Therefore, dementia or Alzheimer’s is not a categorical bar to making a will. Wilson v. Lane.
AC. Defects to Capacity
a. Even if a testator has capacity, there may nevertheless be a defect to capacity that renders the will invalid.
b. CPC 6104: Courts can invalidate the execution of a will in whole or in part because of duress, menace, fraud, or undue influence.
c. CPC 21311(a): A no contest clause shall only be enforced against the following types of contests:
i. A direct contest that is brought without probable cause.
ii. A pleading to challenge a transfer of property on the grounds that it was not the transferor’s property at the time of the transfer (only if the no contest clause expressly provides for this).
1. E.g. a spouse claiming property held in the name of the other spouse is community property.
iii. The filing of a creditor’s claim or prosecution of an action based on it (only if the no contest clause expressly provides for this).
d. CPC 21311(b): ...probable cause exists if, at the time of filing a contest, the facts known to the contestant would cause a reasonable person to believe that there is a reasonable likelihood that the requested relief will be granted after an opportunity for further investigation or discovery.
e. Insane Delusion:
i. A delusion is a false conception of reality and is not a defect to capacity.
ii. An insane delusion is one to which the testator adheres against all evidence and reason to the contrary.
iii. For an insane delusion, there is no requirement that evidence to the contrary be presented to the testator, only that the testator would have ignored such evidence had it been presented.
iv. A will is invalidated only if:
1. The testator was laboring under an insane delusion at time of execution.
a. Common law: an insane delusion exists if the average person could not reach the same conclusion as the testator.
b. Modern (and CA) approach: an insane delusion exists only if there is no factual basis for the testator’s belief.
i. Even if the average person could not believe in the Loch Ness monster, there may nevertheless still be a factual basis for such a belief (e.g. pictures on the internet, even if fake).
2. The insane delusion caused the resulting disposition.
a. Common law: causation established if the insane delusion might have caused the resulting disposition.
i. In re Strittmater’s Estate (belief in the evilness of man might have caused the testator to donate her estate to the National Women’s Party).
b. Modern (and CA) approach: causation only established if, but for the insane delusion, the testator would not have made the resulting disposition.
i. Breeden v. Stone (belief that the government was spying on him was not a “but for” cause of the testator’s choice in disposition).
v. Matters of faith are generally beyond evidence, so courts don’t consider religious belief an appropriate target for the insane delusion doctrine. 
1. However, courts do not shy away from finding religions fraudulent (e.g. flying spaghetti monster).
f. Undue Influence:
i. Common law elements (CA uses this, but as factors) that the challenger can show with extrinsic evidence to meet his burden of proving undue influence:
1. The donor was susceptible to undue influence.
2. The alleged wrongdoer had an opportunity to exert undue influence.
3. The alleged wrongdoer had a disposition (motive) to exert undue influence.
4. There was a result appearing to be the effect of the undue influence (causation). Lipper v. Weslow (no causation).
ii. Because causation is the hard to prove, at common law there was a rebuttable presumption of undue influence when (e.g. In re Will of Moses):
1. There was a confidential relationship between the testator and alleged wrongdoer.
2. Alleged wrongdoer receives the bulk of the testator’s estate.
3. The testator suffered from a weakened intellect, e.g. a failing mind or dementia.
iii. In CA, there is a rebuttable presumption of undue influence when:
1. There was a confidential relationship between the testator and alleged wrongdoer. E.g.:
a. A fiduciary relationship (e.g. lawyer/client).
b. A reliant relationship (e.g. testator/caretaker).
c. A dominant-subservient relationship (e.g. adult child/ feeble parent).
d. Others may qualify as well (question of fact).
2. The alleged wrongdoer was active in the procurement or execution of the will.
3. The alleged wrongdoer unduly benefited.
a. Objective approach: There is an undue benefit if the alleged wrongdoer gets more from the will than he otherwise would have gotten (e.g. from intestacy).
b. Subjective approach (used by CA): Look to other factors such as the relationship between the alleged wrongdoer and the testator (a child who cared for the testator more than the other children, a child with disabilities, or a close friend to the testator, may receive large benefits without those benefits being “undue”).
iv. CPC 21380(a): A provision of an instrument making a donative transfer to any of the following persons is presumed to be the product of fraud or undue influence:
1. The person who drafted the instrument.
a. CPC 21380(b) & (c): The presumption for the drafter, or someone associated with the drafter (see (5)-(7) below) is irrebuttable.
2. A person who transcribed the instrument or caused it to be transcribed and who was in a fiduciary relationship with the transferor when the instrument was transcribed.
3. A care custodian of a transferor who is a dependent adult if the instrument was executed during or within 90 days of the period in which the care custodian provided services to the transferor.
4. A care custodian who commenced a marriage, cohabitation, or domestic partnership with a transferor who is a dependent adult while or within 90 days of providing services to that dependent adult, if the instrument was executed less than six months after the marriage, cohabitation, or domestic partnership commenced.
5. A person who is related by blood or affinity, within the third degree, to any person described in paragraphs (1) to (3), inclusive.
6. A cohabitant or employee of any person described in paragraphs (1) to (3), inclusive.
7. A partner, shareholder, or employee of a law firm in which a person described in paragraph (1) or (2) has an ownership interest.
v. CPC 21384: A donative transfer is not subject to Section 21380 if a certificate of independent review is obtained, after the transferor is counseled outside the presence of the transferee by independent counsel.
vi. CPC 21382: Section 21380 does not apply to any of the following instruments or transfers:
1. Except as provided in CPC 21380(a)(4) (care custodian who marries or moves in with the transferor), a donative transfer to a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor.
2. An instrument that is drafted or transcribed by a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor.
vii. Claims of undue influence can almost always be raised against lawyers. In re Will of Moses. In general:
1. Look at CPC 23180, 23182, 23184 to see if an automatic presumption of undue influence applies.
a. A power of attorney raises the presumption of undue influence. In re Estate of Sharis.
2. Then look at CA’s 3 elements for a presumption of undue influence.
3. Then look to the common law factors for undue influence.
g. Duress:
i. Duress is a type of undue influence with a physical component (physical force or threats of physical force). Latham v. Father Divine.
h. Fraud:
i. A donative transfer is procured by fraud if the wrongdoer knowingly or recklessly made a false representation to the donor about a material fact that was intended to and did lead the donor to make a donative transfer that the donor would not otherwise have made.
ii. Requires:
1. False representation intended to affect the testator’s will.
2. Causation: it actually affected the testator’s will.
iii. Fraud in the execution: occurs when a person intentionally misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent.
iv. Fraud in the inducement: occurs when a misrepresentation causes the testator to execute or revoke a will, to refrain from executing or revoking a will, or to include particular provisions in the wrongdoer’s favor. E.g. McDaniel v. McDaniel.
i. Tortious Interference with an Expectancy
i. This is a tort remedy. The elements are:
1. The existence of an expectancy.
2. Intentional interference with that expectancy through tortious conduct (usually fraud).
3. Causation.
4. Damages (usually, what the plaintiff would have gotten absent the fraud, but the fact that this is a tort opens the door to punitive damages).
ii. The Statute of limitations for tortious interference with an expectancy generally starts from the moment the interference was discovered.
1. A plaintiff is normally still required to exhaust all probate remedies before bringing a tortious interference claim. The exception is when a probate claim could not be brought because of the tortious interference. Schilling v. Herrera.
AD. Ambiguities
a. At common law, extrinsic evidence was not allowed to interpret a will.
i. But extrinsic evidence is allowed to show that a will was not valid in the first place (e.g. lack of testamentary intent, capacity, etc). Fleming v. Morrison.
b. Plain meaning rule (traditional common law approach used by many jurisdictions): Assume the words of the will were chosen carefully, and give them their plain meaning.
i. Common law courts generally declined to hear evidence of a scrivener’s error. Mahoney v. Grainger. Courts today are more likely to admit such evidence.
c. Common law expanded to allow extrinsic evidence for latent ambiguities, but not patent ambiguities.
i. Patent ambiguity: the ambiguity is obvious on the face of the will.
1. If the court can interpret the ambiguity (easily understood construction or obvious mistake), then the bequest succeeds. Otherwise, it fails.
ii. Latent ambiguity: the ambiguity is not obvious from the face of the will, and must be shown to the court through extrinsic evidence.
1. Equivocation: more than one person or thing that fits the will description.
2. Personal Usage: the testator uses language that is personal to him. E.g. Moseley v. Goodman.
3. No Exact Fit (Misdescription Doctrine): nothing fits the description, but something else would fit it (e.g. with the white-out approach, which CA uses). Arnheiter v. Arnheiter, In re Gibbs’ Estate.
4. Extrinsic evidence is allowed to:
a. Show that there is a latent ambiguity, and
b. Construe the ambiguity.
d. Courts have since moved to allow extrinsic evidence to construe both patent and latent ambiguities. In re Estate of Cole. CA has also abolished this distinction. In re Estate of Russell.
i. However, extrinsic evidence is permitted only if it is reasonably related to clarifying one of a number plausible interpretations, not to introduce an explanation that has no relation to the words of the will itself.
ii. E.g. Extrinsic evidence is allowed to show that a bequest to “my favorite student John” was intended for one student named John, and not another. It is not admissible to show that the testator’s favorite student was Jack (with the caveat laid out in In re Estate of Duke below).
e. The CA Supreme Court (In re Estate of Duke) has held that even a will with no ambiguities can reform a will if the proponent shows with clear and convincing evidence:
i. A mistake in the drafting of the will at the time the will was written, and
ii. The testator’s specific intentions concerning the disposition of property.
AE. Lapse
a. If the beneficiary of a will is dead at the time of will execution, the bequest is void.
b. If the beneficiary of a will predeceases the testator, the bequest has lapsed.
i. At common law, lapsed gifts drop via intestacy.
ii. The modern trend is to allow lapsed gifts to go to the residue if there is a residuary clause.
1. A lapsed specific bequest or general bequest generally goes to the residue if there is a residuary clause, or drops into intestacy.
2. A lapsed residuary bequest where there are no more residuary beneficiaries drops via intestacy. Where there are remaining residuary beneficiaries:
a. In states that follow the no residue-of-a-residue rule, the bequest drops via intestacy.
b. In other states (including CA), the bequest goes to the other residuary beneficiaries.
c. Doctrine of Antilapse
i. This doctrine applies to prevent a lapse when:
1. The beneficiary predeceases the testator.
2. The beneficiary leaves issue behind.
3. The beneficiary is of the requisite degree of relationship to the testator.
4. There is no expression of contrary intent.
ii. At common law, a lapsed gift could be saved by the doctrine of antilapse, but a void gift could not. CA has abolished this distinction.
d. CPC 21110 (applies to all instruments, not just wills): A void or lapsed gift goes to the issue of the deceased transferee in accordance with CPC 240 (per capita distribution).
i. Also applies to gifts where the transferee is treated as failing to survive the transferor.
1. E.g. the slayer rule: goes to the slayer’s issue.
2. E.g. disclaimer: goes to the disclaimer’s issue.
ii. The issue of a deceased transferee do not take in the transferee’s place if the instrument expresses a contrary intention or a substitute disposition.
1. “...if he survives me” or “...if he survives me by 6 months” is enough to establish a contrary intention. Other non-CA courts and the UPC require stronger language. Ruotolo v. Tietjen.
2. A substitute disposition will also defeat antilapse.
3. “...to my living brothers and sisters, A, B, C, D, and E, to share and share alike” was enough to defeat antilapse. Allen v. Talley.
a. The same language omitting the word “living” was not enough to defeat antilapse. Belardo v. Belardo.
iii. Antilapse applies to any blood relation, as well as any blood relation of a spouse (e.g. step-children) but not the spouse him or herself.
AF. Class Gifts
a. Antilapse preserves gifts for those in a vertical relationship.
b. A class gift preserves gifts for those in a horizontal relationship.
c. At common law, class gifts were mutually exclusive with antilapse. If a relative was part of a class and she predeceases the testator, her share would not pass to her issue but to other members of the class.
d. In most jurisdictions, a gift to a class carries with it a presumption of a contrary intent to antilapse. This is not true in CA.
e. CPC 21110(a): Antilapse generally applies to class gifts. However, antilapse does not apply to void gifts made as part of a class gift where the transferor knew the gift was void when the transfer instrument was executed.
f. To determine whether a bequest is to a class, consider the following factors (the ultimate question is whether the testator intended the bequest to be to a class):
i. The manner in which the class is described.
1. The more specific, the less likely it is to be a class.
ii. The way the shares are described.
1. The more specific, the less likely it is to be a class.
iii. Whether the members of the purported class share a common characteristic.
iv. Whether classification as a class will have a significant benefit or disruption to the overall testamentary scheme.
g. Also, a bequest not containing express class gift language is less likely to be considered a class gift if the testator expressly made class gifts elsewhere in the will. Dawson v. Yucus.
AG. Ademption by Extinction
a. Ademption may occur when a testator makes a specific bequest of property that no longer belongs to him or is nowhere to be found. In such a situation:
i. Identity Approach (common law): The testator is conclusively presumed to have changed his mind about the bequest and the gift is adeemed.
ii. UPC Approach (not on exam): There is a rebuttable presumption that the testator did not change his mind about the bequest, and absent evidence to the contrary, the gift is not adeemed.
b. Approaches used by courts to avoid ademption:
i. Construe the gift as a general bequest rather than a general bequest.
ii. View property as having changed only in “form” and not in “substance.”
1. E.g. shares of a company acquired by another company changes “form” to shares in the acquiring company.
iii. Construe the gift as one to be interpreted at the time of death, rather than one to be interpreted at the time of execution.
1. E.g. a bequest of the testator’s car may refer to the testator’s car at the time of death, not at the time of will execution.
iv. Trace the proceeds.
1. If the property has been sold, the beneficiary may be entitled to the part of the proceeds not yet received by the testator.
2. Once the money is received, courts will not generally trace the property back to the commingled money.
c. CPC 21133 (applies to wills, trusts, and other transfers): A recipient of an at-death transfer of a specific gift has a right to the property specifically given, to the extent the property is owned by the transferor at the time the gift takes effect in possession or enjoyment, and all of the following:
i. Any balance of the purchase price owing from a purchaser to the transferor.
1. If the transferor has already received some of those proceeds, those proceeds are presumed to be adeemed.
ii. Any amount of an eminent domain award for the taking of the property unpaid.
iii. Any proceeds unpaid on fire or casualty insurance on or other recovery for injury to the property.
iv. Property owned by the transferor and acquired as a result of foreclosure.
d. Hypo: If T bequests a car to A, but T dies in a car accident totalling the car, in CA, A can take both the car’s remains and any unpaid insurance proceeds.
e. CPC 21134(a): If after the execution of the instrument of gift, specifically given property is sold or encumbered by someone authorized to act for the transferor because of the transferor’s incapacity, the transferee has a right to a general pecuniary gift equal to the net sale price unreduced by the payoff of the encumbrance, or the amount of the unpaid encumbrance and the property itself.
i. The sale or encumbrance is not evidence of an intent to adeem when the transferor lacked capacity.
f. CPC 21134(b): Similar to part (a), but with respect to the proceeds resulting from condemnation (eminent domain) or insurance.
i. Proceeds don’t have to be outstanding for the beneficiary to receive it if the transferor is incapacitated when the sale or encumbrance occurs.
g. CPC 21134(c): The above does not apply if, after the sale, mortgage, condemnation, fire, or casualty, or recovery, the conservatorship is terminated and the transferor survives the termination by one year.
i. The presumption is that if the transferor had the opportunity to alter his will in response to the sale or encumbrance of property, but did not do so for a year, that the corresponding ademption was intended.
h. At common law, a bequest of stock was a specific bequest of a share of ownership. Therefore, stock splits and stock dividends (cash dividends in the form of stock), did not dilute the beneficiary’s share, the beneficiary received the additional shares.
i. CPC 21132(a): Generally follows the common law approach, granting the transferee any additional securities acquired by the transferor as the result of the transferor’s ownership of the specifically bequested securities. The additional securities must be of the following type:
i. Securities of the same organization acquired by reason of action initiated by the organization or any successor (e.g. stock split).
ii. Securities of another organization acquired as a result of a merger, consolidation, reorganization, or other distribution by the organization or any successor.
iii. Securities of the same organization acquired as a result of a plan of reinvestment. (e.g. dividend reinvestment).
j. CPC 21132(b): Distributions in cash (cash dividends) before death with respect to a described security are not part of the transfer (already commingled).
AH. Ademption by Satisfaction
a. This is the analogue to the Doctrine of Advancement in intestacy.
b. At common law, if the testator is a parent of the beneficiary and sometime after executing the will transfers to the beneficiary property of a similar nature to that devised by the will, there is a rebuttable presumption that the gift is in satisfaction of the devise made by the will.
i. The modern trend reverses presumption.
c. CPC 21135(a): Ademption by satisfaction applies only if one of the following conditions is satisfied:
i. The instrument provides for deduction of the lifetime gift.
1. E.g. the will mentions satisfaction.
ii. The transferor declares in a contemporaneous writing that the gift is in satisfaction of the at-death transfer.
iii. The transferee acknowledges in writing that the gift is in satisfaction of the at-death transfer.
1. Doesn’t have to be contemporaneous.
iv. The property given is the same property that is the subject of a specific gift to that person.
d. CPC 21135(b): For the purpose of partial satisfaction, property given during lifetime is valued as of the time the transferee came into possession or as of the time of death of the transferor, whichever occurs first.
e. CPC 21135(c): If the value of the gift is expressed in the contemporaneous writing of the transferor, or in an acknowledgment of the transferee made contemporaneously with the gift, that value is conclusive in the division and distribution of the estate.
f. CPC 21135(d): If the transferee fails to survive the transferor, the gift is treated as a full or partial satisfaction of the gift in applying CPC 21110 and 21111 (lapse and antilapse) unless the transferor’s contemporaneous writing provides otherwise.
i. The presumption is that the lifetime gift counts against the transferee’s issue (the opposite presumption applies when applying the doctrine of advancement).
AI. Exoneration of Liens
a. At common law, a bequest of property was presumed to be a bequest of the property free and clear of any encumbrances.
b. The modern trend reverses the presumption.
c. CPC 21131: A specific gift passes the property transferred subject to any mortgage, deed of trust, or other lien existing at the date of death, without right of exoneration, regardless of a general directive to pay debts contained in the instrument.
i. Clear exonerating language is needed to rebut the modern trend presumption.
AJ. Doctrine of Abatement
a. CPC 21402(a): Shares of beneficiaries abate in the following order:
i. Property not disposed of by the instrument.
ii. Residuary gifts.
iii. General gifts to persons other than the transferor’s relatives.
iv. General gifts to the transferor’s relatives.
v. Specific gifts to persons other than the transferor’s relatives.
vi. Specific gifts to the transferor’s relatives.
b. CPC 21402(b): A “relative” is a person to whom property would pass if the transferor died intestate and there were no other person having priority.
c. CPC 21400: If the instrument provides for abatement, or if the transferor’s plan or if the purpose of the transfer would be defeated by abatement, the shares of beneficiaries abate as is necessary to effectuate the instrument, plan, or purpose.
i. Gives the probate court discretion to effectuate the testator’s intent.
Intestate Property
A. CPC 6401: If the decedent has a surviving spouse: 
a. The decedent’s 50% share of the community property and quasi-community property goes to the surviving spouse.
b. If there are no surviving members from the first or second parentelic line, 100% of the decedent’s separate property goes to the surviving spouse.
c. If the decedent leaves a single child or the issue of a deceased child, or if the decedent leaves no issue but leaves at least one person from the second parentelic line, the spouse gets 1/2 of the separate property.
d. Otherwise, the spouse gets 1/3 of the separate property.
B. CPC 6402: If the decedent has no surviving spouse, the entire estate passes in the following order (moving to the next group if there is none in the preceding group):
a. Issue of decedent (first parentelic line).
b. Decedent’s parent(s) (top of second parentelic line).
c. Issue of decedent’s parents (remaining second parentelic line).
d. Grandparents or issue of grandparents (third parentelic line)
e. Issue of the predeceased spouse (first parentelic line of predeceased spouse, i.e. stepchildren or their issue).
i. A predeceased spouse must be one that the decedent was married to at the time of the spouse’s death (ex-spouses via divorce don’t count).
f. Next of kin (fourth or more remote parentelic line).
g. Parents of predeceased spouse or issue of those parents (second parentelic line of predeceased spouse).
h. Otherwise, escheats to the State.
C. CPC 6402.5(a): when there is no surviving spouse or issue of the decedent and the predeceased spouse died not more than 15 years before the decedent:
a. The family of the predeceased spouse can recapture real property attributable to the predeceased spouse (overrides CPC 6402).
D. CPC 6402.5(b): when there is no surviving spouse or issue of the decedent and the predeceased spouse died not more than 5 years before the decedent.
a. The family of the predeceased spouse can recapture personal property attributable to the predeceased spouse (overrides CPC 6402).
i. Personal property is that which has a written record of title or ownership and the value of which in the aggregate is $10,000 or more.
ii. Notice must be given to the issue or next of kin of the predeceased spouse if the personal property is believed to be over $10,000.
iii. The claimant heir bears the burden of proof to show the exact personal property to be disposed of to the heir.
E. Property attributable to the predeceased spouse include:
a. 50% of the community property (or quasi-community) in existence at the time of the death of the predeceased spouse.
b. Separate property of the predeceased spouse (owned before marriage, or acquired by gift, descent, or devise).
c. Property that vested in the decedent upon the death of the predeceased spouse by right of survivorship.
d. Property that has been sold and mixed with other funds are no longer “attributable” to the predeceased spouse.
F. CPC 6402.5: The family of the predeceased spouse that can recapture are, in the following order:
a. Issue of the predeceased spouse (first parentelic line).
b. Parents of the predeceased spouse (top of second parentelic line).
c. Issue of the parents of the predeceased spouse (remaining second parentelic line).
d. Next of kin of the decedent.
e. Next of kin of the predeceased spouse.
f. Otherwise, escheats to the State.
G. CPC 6403: In the case of simultaneous death, each person is considered to predecease the other (for spouses, this is practically an even bifurcation of intestate property).
a. For a spouse to survive another, there must be actual survivorship (spouse actually lived longer), and legal survivorship (clear and convincing evidence that spouse lived longer by 120 hours, i.e. 5 days).
b. This only applies to intestacy. For wills, trusts, and all other instruments, CPC 21109 applies:
i. There is no simultaneous death if it is shown with clear and convincing evidence that the transferee survived the transferor (millisecond rule), unless the instrument expressly provides the contrary.
c. CPC 223: Joint tenancies are not split as long as it can be proved that a spouse survived the other by clear and convincing evidence (millisecond rule). But joint tenancies can still be subject to recapture (CPC 6402.5).
d. This is a departure from the common law rule, which only required a showing that the transferee survived the transferor by a preponderance of evidence.
H. Descendants (determining “equal” distribution to descendants)
a. CPC 240 describes the per capita rule (CPC 245 makes this the default):
i. Make the first cut at the first generation with a live taker.
ii. Divide into equal shares, one for each live taker, and one for each deceased taker with issue.
iii. Drop the shares by bloodline, dividing equally on the way down.
b. CPC 246 describes the per stirpes rule (can use this by referencing CPC 246 to override the default CPC 240 rule):
i. Make the first cut at the first generation.
ii. Divide into equal shares, one for each live taker, and one for each deceased taker with issue.
iii. Drop the shares by bloodline, dividing equally on the way down.
c. CPC 247 describes the per capita at each generation rule (can use this by referencing CPC 247 to override the default CPC 240 rule):
i. Make the first cut at the first generation.
ii. Divide into equal shares, one for each live taker, and one for each deceased taker with issue.
iii. Pool the deceased takers’ shares, and divide equally at the next generation (not including those whose parents, grandparents, etc, have already taken).
I. Ancestors and Collaterals (determining “next of kin”)
a. Parentelic Approach: Choose the living relatives in the closest parentelic line first.
b. Degree of Relationship Approach: Count the number of parent-child links from the decedent, and choose the living relatives that are the shortest number of links away.
c. CPC 6402(f) (Hybrid Approach): Degree of relationship with a parentelic tiebreaker. If multiple living persons have the same degree of relationship, choose those in the closest parentelic line.
d. CPC 6413: A person who is related to the decedent through two lines of relationship is entitled to only a single share based on the relationship which would entitle the person to the larger share.
J. Proving paternity (ventures into family law):
a. Evidence of paternity include: birth certificate, ongoing support of the child, communication with the child, holding out the child as your own, etc.
K. CPC 6452: A parent does not inherit from or through a child on the basis of the P-C relationship (although the child can still inherit from or through the parent, and other members of the parent’s family can still inherit from or though the child, the parent is just treated as having predeceased the child) if any of the following apply:
a. The parent’s parental rights were terminated and the parent-child relationship was not judicially reestablished.
b. The parent did not acknowledge the child.
i. E.g. not named on birth certificate, not married to the mother, denial that the child is his, etc.
c. The parent left the child:
i. during the child’s minority
ii. without an effort to provide for the child’s support or without communication from the parent
iii. for at least seven consecutive years that continued until the end of the child’s minority
iv. with the intent on the part of the parent to abandon the child (failure to provide support or to communicate for the prescribed period is presumptive evidence of an intent to abandon).
L. Adoption
a. Natural birth to a married couple: presumption is that a child born to a married woman is both the child of the mother and her spouse.
b. Natural birth to an unmarried couple
i. At common law, a child born to an unmarried couple could only inherit from and through the mother, and not the father.
ii. Many states now presume the child was of the spouse if the mother and spouse got married after the child was born.
iii. CA treats a natural birth to an unmarried couple the same way as it does a natural birth to a married couple (CPC 6450), with some exceptions.
c. Classic adoption
i. When new adoptive parent(s) establish a P-C relationship with the adopted child, the adopted child inherits fully from and through them. But inheritance rights with the natural parent(s) are subsequently severed. Hall v. Vallandingham.
d. CPC 6451 describes classic adoption, except that it allows a child to inherit from and through the natural parent in addition to the adopting parent (but not the other way around, so the natural parent’s family cannot inherit from or through the child) when both the following two conditions are satisfied:
i. The natural parent and the adopted person lived together at any time as parent and child, or the natural parent was married to or cohabiting with the other natural parent at the time the person was conceived and died before the person’s birth.
ii. The adoption was by the spouse of either of the natural parents or after the death of either of the natural parents.
1. Describes step-parent and post-death adoption scenarios.
2. Note: This element is not satisfied if the adoption occurs by a cohabiting partner of a natural parent before the death of the other natural parent.
e. Foster Parents
i. CPC 6545 allows for a foster child (or step-child) to inherit from or through a foster parent (or step-parent), but not the other way around, if the following are met:
1. The relationship began during the person’s minority and continued throughout the joint lifetimes of the person and the person’s foster parent or stepparent.
2. It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.
a. Typically the legal barrier is the lack of consent from the natural parents.
b. Any legal barrier to adoption disappears when the child reaches the age of majority (no consent by the natural parents is needed), so this section is applicable only to minors who claim through their foster parent or step parent.
f. Equitable Adoption (Virtual Adoption):
i. The contract theory of equitable adoption (majority approach) requires  “[s]ome showing of an agreement between the natural and adoptive parents, performance by the natural parents of the child in giving up custody, performance by the child by living in the home of the adoptive parents, partial performance by the foster parents in taking the child into the home and treating [it] as their child...” O’Neal v. Wilkes.
1. The minority approach allows equitable adoption even without the consent of the natural parents. “Equity considers that done which ought to be done.”
ii. CPC 4555 embraces the concept of equitable adoption without describing the approach it takes. But the CA Supreme Court has interpreted equitable adoption under the majority approach (contracts-based).
1. A child can only inherit via equitable adoption while he is a minor. The CA Supreme Court reasons that once the child has reached the age of majority, there is no legal barrier to adoption, so the doctrine of equitable adoption is no longer needed.
g. Adult Adoption:
i. Courts are suspicious of adult adoption of spouses (e.g. to get around the fact that spouses inherit from each other, but not through each other). Minary v. Citizens Fidelity Bank & Trust Co..
ii. CPC 21115: In construing a transfer by a transferor who is not the natural parent, a person born to the natural parent shall not be considered the child of that parent unless the person lived while a minor as a regular member of the household (same regarding an adopted child for a transfer by a transferor who is not the adoptive parent).
1. The child must be brought in as a minor and live as such in the transferee’s household in order to give notice to the transferor of the transferee’s children (prevents adult adoption of a spouse as a means to take through the spouse).
M. Disinheritance by Negative Will
a. At common law, negative wills were disfavored because they were ambiguous.
b. The modern trend is that disinheritance by negative will is allowed (the person disinherited is treated as disclaiming his share, i.e. as having predeceased the decedent).
N. Half-Bloods
a. Scottish Rule (common law): Relatives of the whole blood get a whole share, while relatives of the half-blood get a half share.
b. CPC 6406: Except as provided in Section 6451, relatives of the half-blood inherit the same share they would inherit if they were of the whole blood.
O. Posthumous Children (conceived before father’s death).
a. Common law: A child born within 280 days of the death of the mother’s husband was presumed to be his child.
b. Family Code 7611: A child born within 300 days of the death of the mother’s husband was presumed to be his child.
P. Posthumously Conceived Children
a. Some courts require the following for a posthumously conceived child to inherit from and through the decedent (Woodward v. Commissioner of Social Security): 
i. A genetic relation.
ii. Some time limitation.
iii. Clear and unequivocal consent by the decedent to posthumous reproduction and intent to support the child.
b. CPC 249.5: For purposes of determining rights to property to be distributed upon the death of a decedent, a posthumously conceived child is deemed to have been born during the lifetime of the decedent if the child or his representative proves by clear and convincing evidence that all of the following are satisfied:
i. The decedent, in writing, specifies that his or her genetic material shall be used for posthumous conception:
1. The specification shall be signed by the decedent and dated.
2. The specification may be revoked or amended only by a writing, signed by the decedent and dated.
3. A person is designated by the decedent to control the use of the genetic material.
ii. The person designated to control the use of the genetic material gave written notice by certified mail of the availability of the decedent’s genetic material for posthumous conception. The notice shall have been given to a person who has the power to control the distribution of the decedent’s property, within four months of the decedent’s death.
iii. The child was in utero within two years of the decedent’s death.
c. Those who donate to sperm banks do not risk creating a P-C relationship for the purposes of support and inheritance as long as they do it through a medically approved method (not natural conception).
Q. Advancements (compare with the the doctrine of satisfaction for testate estates):
a. At common law, any transfer made during the decedent’s lifetime to an heir was presumed to be an advance on the heir’s share of the estate.
b. CPC 6409: A lifetime transfer to an heir is treated as an advancement only if one of the following conditions is satisfied:
i. The decedent declares in a contemporaneous writing that the gift is an advancement against the heir’s share of the estate.
1. The statement “advancement against A’s estate” on the memo line of a check is enough.
2. Contemporaneous doesn’t mean simultaneous, but close enough in time to know the declaration is not made after the fact.
ii. The heir acknowledges in writing that the gift is to be so deducted or is an advancement.
1. Doesn’t have to be contemporaneous.
iii. The property advanced is to be valued as of the time the heir came into possession of the property.
iv. If the recipient of the property advanced fails to survive the decedent, the property is not taken into account in computing the intestate share to be received by the recipient’s issue unless the declaration or acknowledgment provides otherwise.
1. Note: The doctrine of satisfaction has the opposite presumption.
c. If advancements have been made, divide up the state by bringing it into hotchpot.
i. First, add the estate and the value of all the advancements into hotchpot.
ii. Next, divide up the hotchpot.
iii. For each portion of the hotchpot, subtract the relevant advancements.
iv. If a taker’s portion would be negative, he takes nothing, but doesn’t have to give up anything.
R. Distribution to Minors and Incapacitated Individuals: Children lack the capacity to hold property (same for adults who might be legally incapacitated, e.g. due to mental issues). All of the below property management options disappear when a child reaches the age of majority.
a. Guardianship of the Property: At common law, a guardian would reap the benefits of the property minus the expenses needed to care for the minor. Now, the guardian is appointed by the court, and anything he tries to do other than hold the property is subject to court approval. Guardians are also subject to regular court supervision. This is the most expensive and cumbersome of the approaches.
b. Conservatorship: The court still appoints a conservator, and he is still subject to court supervision. But a conservator has more leeway to engage in investment activity. Whether a guardian or conservator is appointed depends on the jurisdiction and circumstance.
c. Custodianship involves property given to a custodian to hold for the benefit of a minor. E.g. “a devise or gift may be made to X as custodian for A.” A custodian is not under the supervision of the court, but still acts as a fiduciary.
d. Trusteeship: Most flexible arrangement, where the trustee’s authority and responsibilities are governed by the terms of the trust.
S. Slayer Rule
a. If a beneficiary kills the transferor, courts have taken three approaches:
i. Allow the slayer to take.
ii. Don’t allow the slayer to take.
iii. Allow the slayer to take in constructive trust for the rightful takers. In re Estate of Mahoney.
b. CPC 250: A person who feloniously and intentionally kills the decedent is not entitled to any of the following:
i. Any benefit under a will of the decedent, or a trust created by or for the benefit of the decedent or in which the decedent has an interest.
ii. Any property of the decedent by intestate succession (including the decedent’s portion of the community property or quasi-community property).
iii. The property interest or benefit passes as if the killer had predeceased the decedent and CPC 21110 (anti-lapse provision) does not apply.
1. An intestate share will drop through to the killer’s issue.
2. A testate share will not drop through to the killer’s issue even if the killer is related to the decedent (since anti-lapse doesn’t apply).
c. Feloniously and intentionally:
i. Includes voluntary manslaughter involving self-defense.
ii. Does not include involuntary manslaughter or gross negligence.
iii. Burden of proof is a preponderance of evidence:
1. A conviction of homicide will satisfy the burden of proof.
2. An acquittal does not disprove the “feloniously and intentionally” element.
d. CPC 251: When a killer kills a joint tenant, the joint tenancy is severed into tenancies-in-common and the killer only keeps his share of the TIC.
e. CPC 252: A killer cannot benefit as a named beneficiary of a bond, life insurance policy, or other contractual arrangement that would otherwise pay out because of the killing (treated as having predeceased the decedent).
f. CPC 259: A person who by clear and convincing evidence is shown to have subject the decedent (elder or dependent adult) to physical abuse, neglect, financial abuse, etc, where the decedent was substantially unable to manage his or her financial resources or to resist fraud or undue influence cannot take from the decedent (treated as having predeceased the decedent).
T. Disclaimer:
a. CPC 282(a): The person disclaiming is treated as having predeceased the decedent, and the assets go to the next in line.
b. Often used to accomplish post-mortem estate planning, and are generally effective with the below exceptions:
i. Disclaimers cannot be used to avoid super-creditors (usually the government). Troy v. Hart (medicaid), Drye v. United States (IRS).
ii. Gaming advancements and “equal” share to descendants.
1. CPC 282(b)(1): The beneficiary is not treated as having predeceased the decedent for the purposes of determining the generation at which the division of the estate is to be made under CPC 240, etc (per capita, per stirpes, etc).
2. CPC 282(b)(2): The beneficiary of a disclaimed interest is not treated as having predeceased the decedent for the purpose of applying subdivision CPC 6409(d) or 6410(b) (presumption of no advancement if the beneficiary predeceased the decedent).
Limitations on the Disposition of Property
A. Property rights are a function of when and where it was acquired.
B. On the other hand, spousal protection rights are determined in the jurisdiction that the couple was domiciled at the time of the death of one of the spouses.
a. Separate property (common law) approach: The rights of the surviving spouse attach at the death of the other spouse (more of a support-based view).
b. Community property approach: The rights of each spouse attach when property is acquired during the marriage (more of a share-based view).
C. Traditional spousal protection rights (no longer apply in CA and other jurisdictions):
a. Dower: The surviving spouse (traditionally the wife) gets a life estate in 1/3 of the deceased spouse’s real property.
b. Curtesy: The surviving spouse (traditionally the husband) gets a life estate in all of the deceased spouse’s real property if they had children.
D. Separate property (common law) jurisdictions:
a. The primary form of spousal protection is the elective share (the surviving spouse can elect to take the statutory share in their jurisdiction in lieu of what they would have gotten in the will):
i. Traditionally, the elective share was 1/3 of the probate estate of the deceased spouse. This share now varies by state and is 1/2 in many states.
ii. UPC approach (“earn out”): The longer the marriage, the greater the % of the estate that goes to the surviving spouse.
1. After 15 years of marriage, the share maxes out at 100%.
b. The modern trend is to give the surviving spouse not just a portion of the decedent’s probate estate, but include a fraction of all lifetime transfers as well when computing the elective share.
E. Community property jurisdictions:
a. Property earned during marriage is community property.
b. Rights to community property (1/2 for each spouse) vest immediately.
c. Problems may sometimes arise, since a spouse owns 1/2 of each piece of property and cannot devise an entire piece of property.
i. To resolve this, the decedent can put the spouse to an election, by bequesting to the surviving spouse some property on the condition that the surviving spouse permits the entire bequest of another property.
ii. Sometimes, there is a question about whether real property is community property or separate property.
1. Under CPC 21311(a), an action can be brought without triggering a no contest clause as long as there is probable cause.
2. But challenges brought to determine whether real property is community property does not trigger the no contest clause regardless of probable cause, unless the will’s no contest clause explicitly defines such a challenge as a contest.
F. Migration
a. If a couple moves from a separate property to a community property state, the separate property doesn’t become community property, but a surviving spouse loses her right to an elective share.
i. Many jurisdictions (including CA), but not all, have adopted the concept of quasi-community property to address this issue.
ii. Note: Only community property can be devised. Quasi-community property cannot be devised, since rights to quasi-community property attach when the other spouse dies (it is more of a support interest).
b. If a couple moves from a community property to a separate property state, the couple is treated as holding the community property as tenants-in-common. But a surviving spouse might also be able to claim an elective share on her spouse’s portion of the property.
i. The Uniform Disposition of Community Property Rights at Death Act resolves this issue by not counting property previously held as community property by the couple when determining the elective share.
G. Other support rights:
a. Social security benefits (e.g. for the surviving spouse)
i. This is not transferable or devisable.
b. Pension plans
i. Defined benefit plans (e.g. pensions):
1. Benefits are not transferable or devisable.
ii. Defined contribution plans (e.g. 401ks or IRAs):
1. These plans are devisable.
iii. Both types of pension plans are subject to ERISA (federal statute).
c. Homestead
i. CA’s homestead exemption protects the primary home up to some set dollar amount (which varies depending on age, marital status, etc). It allows a surviving spouse to get that dollar amount from the forced sale of a home before any other creditors get their share.
ii. FL has an unlimited homestead exemption that prevents the forced sale of a primary home to satisfy creditors before the death of a person or his surviving spouse.
iii. This is a support right that ends at the death of the surviving spouse.
d. Personal Property Set-Aside
i. This is a right of the surviving spouse (and sometimes of minor children) to receive tangible personal property of the decedent up to a certain value. These items are exempt from creditors’ claims.
e. Family Allowance
i. The family allowance designed to give the surviving spouse and family enough to live on while the probate process works itself out.
ii. The allowance comes out of the probate estate and impacts the claims of creditors. The amount of the allowance is that necessary to upkeep the lifestyle of the decedent’s spouse and children before the decedent’s death (more wealthy families are usually alloteted a larger allowance).
H. Pretermitted Spouses:
a. At common law, if the following conditions were met, the surviving spouse got an intestate share of the estate (irrebuttable presumption of mistake in omission):
i. The decedent’s most recent will was executed before the decedent’s marriage to the surviving spouse.
1. Note: Any codicil made during marriage would defeat this element.
ii. The will does not provide for the surviving spouse.
1. In In re Estate of Prestie, a provision for the spouse made outside of the will (in a trust) did not rebut this presumption. The NV legislature subsequently allowed such a provision to rebut the presumption.
b. CPC 21610 (pretermitted spouse doctrine): If a decedent fails to provide in a testamentary instrument for the decedent’s surviving spouse who married the decedent after the execution of all of the decedent’s testamentary instruments, the omitted spouse shall receive:
i. The one-half of the community and quasi-community property that belongs to the decedent.
ii. An intestate share of the decedent’s separate property, but in no event is the share to be more than one-half the value of the separate property in the estate.
c. CPC 21611: The spouse shall not receive a share of the estate under CPC 21610 if any of the following is established:
i. The decedent’s failure to provide for the spouse in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments (including trusts, not just wills).
ii. The decedent provided for the spouse by transfer outside of the estate and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence.
1. Transfers outside the estate include joint tenancies, insurance contracts, etc.
2. Can look to oral statements or the amount itself (if large).
iii. The spouse made a valid agreement waiving the right to share in the decedent’s estate (prenup).
iv. If both of the following apply:
1. The spouse was a care custodian of the decedent who was a dependent adult and the marriage commenced while the care custodian provided services to the decedent, or within 90 days after those services were last provided.
2. The decedent died less than six months after the marriage commenced.
v. Notwithstanding the care custodian provisions, a spouse shall be entitled to receive a share of the estate if the spouse proves by clear and convincing evidence that the marriage between the spouse and the decedent was not the product of fraud or undue influence.
I. Pretermitted Children
a. At common law, if the following conditions were met, a surviving child got an intestate share of the estate (irrebuttable presumption of mistake in omission):
i. The decedent’s most recent will was executed before the birth of the child.
1. Note: Any codicil made during marriage would defeat this element.
ii. The will does not provide for the surviving child.
b. CPC 21620: If a decedent fails to provide in a testamentary instrument for a child of decedent born or adopted after the execution of all of the decedent’s testamentary instruments, the omitted child shall receive an intestate share.
c. CPC 21621: A child shall not receive a share under CPC 21620 if any of the following is established:
i. The decedent’s failure to provide for the child in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments (including trusts, not just wills).
ii. The decedent had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child.
iii. The decedent provided for the child by transfer outside of the estate and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence.
d. CPC 21622: If, at the time of the execution of all of decedent’s testamentary instruments effective at the time of decedent’s death, the decedent failed to provide for a living child solely because the decedent believed the child to be dead or was unaware of the birth of the child, the child shall receive an intestate share.
J. Abatement
a. The general abatement rules are found in CPC 21402 (see above), with CPC 21400 giving the court discretion to use whatever rules it deems fair.
b. However, the rules for abatement are different for a pretermitted spouse or child.
c. CPC 21623(a): In satisfying a share provided by this chapter (pretermitted spouse and child):
i. The share will first be taken from the decedent’s estate not disposed of by will or trust, if any.
ii. If that is not sufficient, so much as may be necessary to satisfy the share shall be taken from all beneficiaries of decedent’s testamentary instruments in proportion to the value they may respectively receive. The proportion of each beneficiary’s share that may be taken shall be determined based on values as of the date of the decedent’s death.
1. This is a pro rata reduction across all the testamentary instruments.
d. CPC 21623(b): If the intention of the decedent in relation to some specific gift or devise or other provision of a testamentary instrument would be defeated, the specific devise or gift or provision of a testamentary instrument may be exempted from abatement, and a different apportionment, consistent with the intention of the decedent, may be adopted.
i. Gives the court discretion.
Trust Creation
A. Creating a trust is just another way of making a gift from the settlor to a trustee (who consents to assume fiduciary obligation) for the benefit of beneficiaries (who can enforce the trust).
B. Transactions generally fall in one of four categories:
a. Gift: requires donative intent, delivery, and acceptance.
i. At common law, if actual delivery is practicable, only actual delivery would suffice. But if actual delivery is impracticable, alternative valid forms of delivery are (Hebrew University Ass’n v. Nye (1966)):
1. Constructive delivery: giving access to the item instead of the item itself (e.g. keys to the house, car, security box, etc).
2. Symbolic delivery: delivering something that symbolizes ownership (e.g. the deed to a house or car).
b. Precatory Gift: a gift with a wish attached (no legally enforceable obligations).
c. Promise to make a gift: donative intent without delivery and acceptance (not enforceable).
d. Trust: Requires the following:
i. Intent by the settlor to create a trust (to bifurcate legal and equitable title, e.g. Jimenez v. Lee).
1. No declaration of trust (where the settlor is trustee) where the settlor does not evidence an intent to assume fiduciary duties. Hebrew University Ass’n v. Nye (1961).
ii. Ascertainable beneficiaries who can enforce the trust.
1. Doctrine of Merger: If the settlor is trustee and the sole beneficiary, then there is no trust. Must have a separate beneficiary, even if that beneficiary’s interest is merely an expectancy (revocable trusts).
2. Note: The trustee must also have something to do, otherwise the transaction is treated as an outright gift.
iii. Specific property (res) to be held in trust.
1. A general promise to bind an estate to make monthly payments for a period of time does not create a trust if the court finds it unlikely that the entire estate was intended to be res for the trust, with other beneficiaries taking only after the monthly payments are satisfied. Unthank v. Rippstein.
2. A revocable trust need not hold any assets initially if it is to be funded by a pour over will.
3. The following cannot be held in a trust (whether or not the trust contains other res).
a. An expectancy (e.g. the interest of a beneficiary named in a will, or the interest of an heir apparent).
b. An interest in future profits. Brainard v. Commissioner.
iv. In addition, if the trust is testamentary or is to hold land, a signed writing may be required to satisfy the Wills Act or the Statute of Frauds.
1. An oral inter vivos trust of personal property is permissible, but when there is no writing, courts generally require clear and convincing evidence of the existence of a trust. In re Estate of Fournier.
C. The only limitation on the length of a trust is the rule against perpetuities.
a. At common law, no interest shall vest or fail to vest within 21 years of a life in being at the time the interest is created.
b. CA uses a 90 year wait-and-see approach.
c. Some states allow “dynasty trusts” that can last forever to attract trust business.
D. A constructive trust is usually imposed on a wrongful owner to force the owner to give the trust assets to the intended beneficiary.
E. A resulting trust returns assets back to the settlor (or his successors, if he is deceased) after the original trust purposes have been fulfilled, or if the original trust is deemed void.
F. An honorary trust is not an actual trust, and its terms cannot be enforced.
a. The recognition of such a “trust” is often used in situations involving bequests for the care of pets, for graveside maintenance, etc.
i. In addition to recognizing honorary trusts, CA codifies the notion of pet trusts (see CPC 15212 below).
b. The hallmark of such a “trust” is that there are no ascertainable beneficiaries, and thus no one to enforce it. But the honorary trust doctrine does not cure every trust that fails for want of an ascertainable beneficiary.
i. The doctrine only applies to those instances where it is impossible to name ascertainable beneficiaries. So it wouldn’t apply when the description of the beneficiaries is too vague (e.g. “friends,” as in Clark v. Campbell). But it will apply when the beneficiaries are per se invalid (e.g. a pet, as in In re Searight’s Estate).
c. Courts generally uphold such bequests so long as:
i. The purpose of the “honorary trust” is honorable and legal, and not capricious or fraudulent.
ii. The donee is willing to undertake the stated obligations (not required with a non-honorary trust where a court can always appoint a trustee).
G. At common law, extrinsic evidence was permissible only to show a trust existed when there was no instrument indicating its existence (secret trust), but not to prove the elements required for a trust when the instrument indicates an intention for such a trust (semi-secret trust). Olliffe v. Wells.
a. This was analogous to the common law rule that extrinsic evidence was permissible for latent ambiguities but not patent ambiguities.
b. The remedy for a secret trust is a constructive trust, to prevent unjust enrichment to the donee who would otherwise take a gift.
c. The remedy for a semi-secret trust is a resulting trust, since the attempted creation of the trust is invalid.
d. The modern trend is to allow extrinsic evidence even for semi-secret trusts, just as the modern trend is to allow extrinsic evidence to resolve patent ambiguities.
i. CA likely follows this modern trend in light of In re Estate of Duke.
H. A charitable trust, or a trust set up for charitable purposes, is different from a private express trust in that:
a. They do not need an ascertainable beneficiary.
b. They do not need to satisfy the rule against perpetuities.
I. A power of appointment, unlike a trust, is a power to distribute property without any fiduciary obligations (only a moral obligation).
a. General power of appointment: Gives the holder the authority to distribute to anyone in the world, including the holder himself.
b. Specific power of appointment: Gives the holder the authority to distribute to anyone in a specified group. The holder cannot be a member of that group, otherwise he could transfer to himself and then distribute to anyone else.
c. Courts will generally decline to find a power of appointment when trust-specific words are used. Clark v. Campbell.
J. CPC 15212(a): A trust for the care of an animal is a trust for a lawful noncharitable purpose. The trust terminates when no animal living on the date of the settlor’s death remains alive. Extrinsic evidence is admissible in determining the settlor’s intent.
K. CPC 15212(b): A trust for the care of an animal is subject to the following requirements:
a. The principal or income shall not be converted to the use of the trustee or to any use other than for the benefit of the animal.
b. Upon termination of the trust, the trustee shall distribute the unexpended trust property in the following order:
i. As directed in the trust instrument.
ii. If the trust was created in a nonresiduary clause, under the residuary clause in the settlor’s will.
iii. To the settlor’s heirs under CPC 21114.
L. CPC 15212(c): The intended use of the principal or income may be enforced by a person designated for that purpose in the trust instrument or, if none is designated, by:
a. A person appointed by a court.
b. Any person interested in the welfare of the animal.
c. Any nonprofit charitable organization that has as its principal activity the care of animals.
Fiduciary Administration of Trusts
A. Duty of Loyalty (the most important, and from which all other duties flow).
a. A trustee must at all times act in the best interest of the beneficiary.
b. There is a fundamental duty against self-dealing.
i. No further inquiry rule: It is a per se violation of the duty of loyalty for the trustee to buy from or sell to the trust he manages.
c. There is a duty to avoid conflicts of interest.
i. If the trustee directs the trust to buy from or sell to his friends or business associates, there is a presumption of a breach of the duty of loyalty.
d. A trustee who is found to be in breach may be removed from office, and the beneficiaries will be entitled to remedies that include disgorgement of any profit by the trustee and compensatory damages.
B. Duty of Prudence (or duty of care).
a. The trustee must first collect and secure the trust assets.
b. The trustee must enforce and defend claims of the trust.
c. The trustee must segregate trust assets from his personal assets.
i. If assets are not segregated, there is a rebuttable presumption that any funds expended for trust purposes come from the trustee personally and not the trust. Jimenez v. Lee.
d. The trustee must make trust assets productive.
i. Historically, the duty to make assets productive was non-delegable.
ii. The modern trend is to encourage the use of investment professionals.
1. The trustee still has a duty to manage and supervise investment activities.
e. Historically, a trustee could not invade principal unless absolutely necessary. Trusts also had to follow strict guidelines and could only invest in approved legal lists consisting of low-risk certificates of deposit, government bonds, etc.
f. This has largely been replaced by the Prudent Investor Rule.
i. Originally, every asset was looked at in isolation, so a portfolio could not even have a single risky asset. This resulted in hindsight bias.
ii. The modern trend is to evaluate investment decisions in the context of the trust portfolio as a whole (including non-trust assets as well), since diversification is almost always advisable.
C. Duty of Impartiality
a. A trustee must treat all beneficiaries fairly (not necessarily equally, depending on the terms of the trust).
b. There are inherent conflicts of interest between between current possessory beneficiaries vs. remainder beneficiaries.
D. Duty to Inform and Account
a. This rule is enforced by preventing the statute of limitations from running until an adequate accounting on which a claim is based on is made.
b. In CA, when the settlor of a revocable trust dies, the beneficiaries of the trust must be notified of the death of the settlor and sent a copy of the trust documents so that they can decide whether to make a challenge. Their right to challenge closes 120 days from notice.
E. Trustee Discretion (Marsman v. Nasca):
a. Language such as “reasonable maintenance, comfort and support” has become an ascertainable standard: enough to maintain the lifestyle of the beneficiary at the time of the decedent’s death.
i. A trustee cannot adequately meet this standard without knowing what the beneficiary needs and therefore has a duty to inquire.
1. At common law, a trustee was prohibited from inquiring into the assets available to the beneficiary unless the trust specified otherwise, and therefore made distributions regardless of the beneficiary’s situation.
2. The modern trend is to require the trustee to consider the beneficiary’s resources in the absence of instructions to the contrary.
b. By default, discretion must be exercised reasonably (objective standard) and in good faith (subjective standard).
i. The express language of the trust or an exculpatory clause can waive the reasonableness requirement, but no language, however, strong, can waive the good faith requirement.
c. Exculpatory clauses are usually invalid when the draftsman and the trustee are the same person, unless the draftsman can show:
i. The settlor was aware of the clause.
ii. There was no abuse of confidence.
d. Note: Marsman v. Nasca saw no issue with the draftsman and the trustee being the same person, and presumed the exculpatory valid regardless.
Trust Alienation
A. By default, a beneficial interest from a trust can be sold, gifted, disposed of by will, or taken by a creditor.
a. A creditor that seizes such an interest attaches it (steps into the shoes of the beneficiary).
b. Traditionally, a trustee had no duty to the creditor, only to the beneficiary. The trustee would therefore give distributions directly to the beneficiary, and the creditor then had to chase the beneficiaries down to collect the distribution.
c. Courts have now adopted the concept of the charging order (or Hamilton order), where trustees are directed to make payments directly to the creditor. If the trustee does not do so, the trustee risks personal liability.
d. A creditor cannot force a distribution when the beneficiary himself could not do so (e.g. discretionary distributions). Collection can therefore become difficult.
B. Spendthrift Trusts
a. Spendthrift trusts contain a spendthrift provision prohibiting the voluntary and involuntary transfer of a beneficiary’s interest.
b. England does not recognize spendthrift trusts, but the US does (the US respects the settlor’s freedom of disposition more than the principle of restricting the reach of the dead hand).
c. Spendthrift trusts are not subject to charging orders and greatly enhances the potential for settlement of claims.
d. There are four categories of creditors that can reach into spendthrift trusts:
i. Ex-spouses entitled to alimony.
ii. Children entitled to child support.
iii. The government (usually related to tax collection, but also applies to benefits that have been paid out and are subject to recapture).
iv. Providers of basic necessities (e.g. hospital bills, rental debts).
e. Some jurisdictions also allow claims by tort creditors, since they are involuntary creditors who did not subject themselves to a risk of default by making a loan.
f. Most jurisdictions (including CA) do not enforce spendthrift provisions for (Scheffel v. Krueger):
i. Self-settled trusts: Where the settlor is the beneficiary.
ii. Situations involving fraudulently transferred assets: Assets transferred into a trust to protect them from judgment.
C. Support Trusts: Support trusts are not a distinct category of trusts, and are defined by their formula for distribution (the beneficiary is entitled to only that portion of principal and income necessary to support him).
a. Such trusts have spendthrift characteristics by default, even without an express spendthrift provision.
b. Under traditional law, a beneficiary of a support trust cannot alienate her interest in the trust, since a transfer would defeat the primary purpose of the trust.
c. Suppliers of necessities could still reach into support trusts, since the primary purpose of such a trust is to provide the basic necessities to the beneficiary.
D. Note: The modern trend is to allow creditors to reach into a revocable inter vivos trust even after the settlor’s death, since such trusts are treated as will substitutes. State Street Bank and Trust Co. v. Reiser.
Trust Modification and Termination
A. English common law: Once a trust comes into existence, the trust belongs to the beneficiary for all intents and purposes. Courts therefore only require the unanimous consent of the beneficiaries to modify or terminate a trust.
a. This theory of trust ownership is also why English common law does not recognize spendthrift provisions.
B. In the US, the settlor’s intent continues to matter.
a. American common law requires the following for trust modification or termination:
i. The consent of all beneficiaries.
ii. An unforeseen change in circumstances (not contemplated by the settlor) that substantially impairs the settlor’s intent.
b. The modern trend is to allow modification in two scenarios:
i. Claflin Doctrine requires:
1. The consent of all beneficiaries.
2. That the modification not interfere with a material purpose of the settlor.
a. In In re Estate of Brown, the court found a benefit for life interest to support a material purpose. Most courts would not consider such an interest to support a material purpose, unless they construe the trust as a support trust (see below).
ii. Equitable Deviation requires:
1. An unforeseen change in circumstances (not contemplated by the settlor) that substantially impairs the settlor’s intent.
c. CPC 15409 is CA’s approach (not on exam).
C. When a beneficiary lacks the capacity to consent (e.g. age, disability, unborn child, etc), courts will sometimes substitute the consent of:
a. A guardian ad litem appointed by the court.
b. A party with substantially identical interests (virtual representation).
i. The UTC permits a parent to represent a minor or unborn child, even if the parent does not have a similar personal interest, if there is no conflict of interest between the parent and the child “with respect to [the] particular question or dispute.”
D. Special Needs Trust: A trust where the trustee is forbidden from using trust funds for any benefit otherwise available from some government program.
a. Deviation is not permitted “merely because such deviation would be more advantageous to the beneficiaries.” In re Trust of Stuchell.
b. However, courts have been more amenable to beneficial deviation for the purposes of allowing utilization of government benefits since special needs trusts were authorized by Congress. In re Riddell.
E. At common law, there were four types of trusts for which early termination was considered a per se interference with a material purpose of the trust.
a. Spendthrift trust.
b. Support trust.
i. In In re Estate of Brown, the inclusion of a mandatory income distribution provision precluded the trust from being considered a support trust.
c. Discretionary trust.
d. A trust with an age requirement for distribution.
F. Situations where a trust can be modified or terminated notwithstanding interference with a material purpose of the trust.
a. When the settlor and all the beneficiaries consent (even if the trust is irrevocable and contains a spendthrift clause).
b. If the trustees and beneficiaries all consent, and the settlor has already died.
G. Removal of Trustees:
a. At common law, removal was considered a remedy for a breach of trust.
b. The modern trend is to facilitate the removal of trustees.
i. The UTC authorizes removal for ineffective administration by the trustee, a change in circumstances, or by consent of all the beneficiaries if removal is in the best interests of the beneficiaries and not contrary to a material purpose of the settlor. 
Pour Over Wills
A. Unlike a testamentary trust, an inter vivos trust (even one that is partially funded by the probate estate) is not subject to the ongoing supervision of the court.
B. A trust does not come into existence until it contains assets, and ceases to exist the moment it no longer has any assets. So an inter vivos trust needs to have some assets to be a valid trust.
a. However, courts still consider inter vivos trusts as testamentary trusts when the bulk of the assets were funded by the probate estate.
C. Common law courts took two traditional approaches to validating a pour over clause:
a. Incorporation by reference: In addition to intent and adequate identification, this theory required that the trust be in writing and that the writing be in existence at the time the will was executed.
i. The trust document can be incorporated even if it is not funded.
ii. However, a trust document without funding, or a trust document with only nominal funding, is still a testamentary trust.
iii. Moreover, any amendments to the trust documents after will execution is invalid.
b. Acts of independent significance: Under this doctrine, a will disposes of property by referring to some act or event that has independent significance—here, by reference to a trust that disposes of property transferred to the trust during life.
i. Under this theory the inter vivos trust must be funded prior to the testator’s death.
ii. However, once the trust is funded, amendments can be made subsequent to will execution.
iii. Note: If the bulk of the trust’s assets come from the probate estate, courts will still treat the inter vivos trust as a testamentary trust.
D. CPC 6300(a) (Based on UTATA): Validates a pour over will if the trust is identified in the testator’s will and its terms are set forth in a written instrument (other than a will) executed before, concurrently with, or within 60 days after the execution of the testator’s will or in the valid last will of a person who has predeceased the testator. The will can be revocable, and can be amended after the execution of the will or after the death of the testator.
a. The trust must be established in a writing.
b. If the trust is to hold real property, such writing must be signed.
E. CPC 6300(b): Unless the testator’s will provides otherwise, the property so devised is not deemed to be held under a testamentary trust (even if all trust assets pass through probate).
F. Note: Even if a pour over trust does not satisfy the requirements of UTATA (or CPC 6300), it can still be valid under the two common law theories.
Charitable Trusts
A. The elements for charitable trust creation are the same as for private express trusts, except:
a. There must be a charitable purpose as opposed to a merely benevolent purpose Shenandoah Valley National Bank v. Taylor (simply stating a charitable purpose not enough if such purpose is not enforceable). Charitable purposes include (Rst of Trusts):
i. the relief of poverty;
ii. the advancement of education;
iii. the advancement of religion;
iv. the promotion of health;
v. governmental or municipal purposes;
vi. and other purposes the accomplishment of which is beneficial to the community (this is less of a catch-all, and a reaffirmation of the above categories).
b. There is no requirement for ascertainable beneficiaries.
c. They do not need to satisfy the rule against perpetuities.
B. The more targeted a trust is, especially to the settlor’s relations, the less likely that courts will find the trust charitable.
a. United Bank, Inc. v. Blosser: Family preference for a scholarship trust likely makes the trust noncharitable.
b. In re Carlson’s Estate: Medical scholarship for a person who promises to return to a town to practice ruled charitable because it benefits not just the future doctor, but the town.
C. When carrying out the charitable trust’s purpose becomes illegal, impossible, impracticable, or wasteful (e.g. trust has more funds than needed for its purpose), courts will sometimes apply the doctrine of cy pres to reform the trust.
a. The doctrine distinguishes between the settlor’s “general charitable purpose” vs. “specific charitable purpose.”
b. When the specific charitable purpose has been accomplished, the court will redirect the trust to another specific charitable purpose that still promotes the settlor’s general charitable purpose.
c. If there is no viable alternative purpose, courts will order trust termination and distribution to the settlor or his successors-in-interest.
i. Although some courts have found a broad general charitable purpose. In re Neher’s Will.
ii. In other cases, courts have refused to find a general charitable purpose, e.g. when the settlor donating to a medical school had been close to a member of the faculty at the school, had made multiple bequests to the school, and had never made any other gifts to other healthcare entities.
d. Some courts do not find waste (or “philanthropic inefficiency”) to be a valid ground for cy pres. Buck Trust Case.
D. Standing to enforce a charitable trust:
a. Traditionally, only the state attorney general could enforce the terms of a charitable trust. Even the settlor did not have standing.
i. CA maintains a registry of charitable entities, and requires such entities to make annual filings.
b. The modern trend is to give standing to the settlor, as well as those the trust is designed to serve.
i. Note: The settlor still does not have power to enforce the terms of an irrevocable private trust.
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