Trusts and Wills

December 10


I.  Introduction and Terminology
A. Definitions

1. Freedom of disposition: power to transmit property at death 
2. Heirs: only exist at A’s death, before are A’s heirs apparent
3. Joint tenancy: descendants interest vanishes at death
4. Nonprobate: will substitute outside of probate (more common) 

a. Inter vivos trust (during life)
i. Gift: Have to intend a gratuitous transfer, need to accept and need delivery 

ii. Trustee: legal obligations

iii. Beneficiary: enjoys benefits 

b. Joint tenancy with right of survivorship (JT)

c. Life insurance: third party beneficiary K between you and insurance company, happens automatically.
d. Legal possessory estates and future interests: O to A for life remainder to B. When A dies, B’s interest becomes possessory. 
5. Probate courts: have jurisdiction over administration of a descendant’s estate. Time consuming and expensive. 
6. Probate property: Passes under a descendants will or intestacy. Division of superior court. Two types: Testate or Intestate. 
a. Testate: dies with a will 
i. Person dies without any relatives, property escheats (reverts to state)
ii. Person named in the will: devisee, legatee, beneficiary 

b. Intestacy: dies without a will

i. Governed by statute of descent and distribution (CPC)
ii. Can be partial intestacy
7. Table of consanguinity: family tree (p 85)
B. Foundations
1. Fundamental Q: Who gets your stuff when you die?
2. Steps as the fiduciary upon death: 

i. Identify assets

ii. Identify individuals

iii. Non-probate or probate?

1. Non-probate: JT, insurance, future interests (life estate and remainder), intervivos trust

2. Probate:

a. Testate: effectuate the will 
b. Intestate: single or married (CPC 6401)
II. Intestacy: An Estate Plan by Default – CPC 6400
A. Intestate Succession: Spouse and Descendants

1. General Rule: Spouse eats first
a. 100% community property

b. 100% quasi community property

c. Some % of separate property (100%, 50%, 30%)

CPC 6401 – sets forth order of preference intestate 
a. Descendant’s community property goes to surviving spouse 

b. Quasi-community property (property that wasn't acquired in CA but would’ve been community property, treated as community property) surviving spouse takes 100% of deceased’s ½ 

c. Separate property:

i. Entire goes to surviving spouse if no kids
ii. Surviving spouse takes ½ if decedent leaves:  

1. 1 child or the issue of a deceased sibling 

2. No issue but leaves a parent or their parent’s issue 

iii. Surviving spouse takes 1/3 if descendant leaves: 
1. More than one child 

2. One child and the issue of one or more deceased children
3. Issue of two or more deceased children

Note: a live child is treated the same as a deceased child who leaves someone behind
2. Other than the spouse
a. Anything not under 6401 is under 6402
b. Table of consanguinity: keep going down the line then to the right, once you find a live one you stop. 

CPC 6402 – if estate doesn't go to the spouse OR there is no surviving spouse, passes to decedent’s: 
a. Issue all equally if same degree of kinship. See 240 if different degrees. 
b. to parents equally 
c. to issue of parents, taking equally if same degree but see 240 for different degrees

d. to grandparents equally then to issue of grandparents equally if same degree of kin but see 240 for different degrees
e. to predeceased spouse’s issue equally but unequal degree see 240
f. Next of kin take equally but where two or more of equal degree through another ancestor, those who claim through the nearest ancestor
a. No next of kin, go to family tree of predeceased spouse 
CPC 6402.5 – doctrine of recapture: deceased estate attributable to decedent’s predeceased spouse
a. Real estate. Spouse dies within 15 years, not married with no new spouse, leave no issue, you die intestate, then portion of deceased estate attributable to predeceased spouses passes to:  
1. Surviving issue of predeceased spouse. 240 for different degrees.
2. Parents of predeceased spouse. 240 for different degrees. 

3. Issue of parent of predeceased spouse. 240 for different degrees.

4. Decedent’s next of kin in 6402
5. Next of kin of predeceased spouse, takes as in 6402
b. Personal property. Predeceased spouse died within 5 years and no issue or surviving spouse: 
1. 1-5 above. 
c. Claimant heir bears burden of proof.

d. Fair market value of personal property with written record and good faith. Over 10K need to provide notice. 

e. Personal property: written record of title and value is more than 10K 
Hypo: Fred and Wilma married with kids. Fred Leaves everything to Betty. 

· Does Fred have to pay for Wilma and Kids? Everything is owned coequally by him and Wilma. He can only give away his half, not Wilma’s half. Betty only gets ½. 
· CA: Community property: each spouse has a present coexisting ownership right of property acquired during marriage while domiciled in CA
· Earnings of either spouse is community

· You can transmute community property into separate property but needs to be written

· Only distinctions: dying/ divorced 

· Separate property: anything not community. Anything owned before marriage, any inheritances, any gifts, all separate unless you transmute
· What if Fred’s house is owned by joint tenancy with right of survivorship?

· On death of JT, interest of deceased JT is extinguished. Leaves surviving JT sole ownership. Fred can’t give it away because he doesn't own it the second he dies. 
3. Survivorship Requirement
CPC 6403 – Survivorship requirement: determined predeceased if you fail to survive decedent by 120 hours. Have to survive 5 days.  

a. If you don't survive the decedent by 120 hours (5 days) you a didn't survive at all, you’re treated as predeceased

1. Treat each asset as a partition 

2. (½ community property goes to husband, ½ to wife) 

b. Only applies to intestacy. Outside, the millisecond rule applies: you will live a millisecond more than the other. 

4. Descendants
Questions to ask: 

1. Where to make cut?

2. How many shares? (one for each live person and one for each deceased member of that generation who leaves issue

3. Dropping shares? 

Dividing shares 3 approaches: 
4. Per stirpes 246 (traditional): treat the shares as dropping down the bloodline. Cut at the first tier (children). Divide number of shares for each living child and one for each deceased child who leaves issue then living. Dropping shares down bloodline.
5. Per capita 240 (modern): Cut at first generational tier where there is a live taker. Divide number of shares for each living child and one for each deceased child who leaves issue then living. Dropping shares down bloodline. 
6. Per capita at each generation (247): adopt pooling method. Cut at the first live taker. Number of shares, one for each live taker and one for each deceased living issue. Pool the dropping shares, combine all the dropping shares and reallocate/ divide at the generation. Do so at each generation. 
	
	Per stirpes
	Per Capita
	Per capita at each generation 

	Cut
	Children always
	First generation with a live taker
	First generation with a live taker

	# Shares
	1 each child and 1 each decedent leaving issue
	1 each live taker and one for each decedent leaving issue
	1 each live taker and one for each decedent leaving issue

	Dropping shares
	Bloodline
	Bloodline
	Pooling 


Note: discuss all methods on exam. 
5. Ancestors and Collaterals
Determination of next of kin: 3 approaches: 

1. Parentelic traditional (majority): focuses on your place in Parentelic lines in table of consanguinity. Closest line wins. If no one in first line, move to second then down that line, stop when you find a live one. 

2. Degree of relationship: fewer number of common relatives you need to get to relative, wins. Number of parent-child relationships in parent-child chain. How many links = how many degrees removed. Count the number of links, shortest chain wins.  

3. Hybrid (CA): Looks at degree of relationship but to extent there is a tiebreaker, tie goes to closer parentelic line. 

i. Ex: you have one aunt and one niece, same degree, niece will win b/c closer. See chart 3 for more examples. 

B. Transfers to Children
Children have the right to inherit from and through their parents. 
· Types of parent/child relationships: Married natural, not married natural, adoption
1. Adopted Children
CPC 6451 – Adoption: same rights as natural child. Severs the relationship between the adopted child and natural parents. Establishes new inheritance rights between adoptive parents and child. 
Exception: Sever old relationship unless both 1 and 2 are satisfied: 

1.  Show a familial relationship (happy family). Adopted child lived with natural parent for some time or you were precluded from living together as a family because one parent died before you were born AND 
2. Adoption was by new spouse or occurred after death of one of the natural parents 
3. if both 1 and 2 are satisfied, will preserve the new relationship with adopted parents and the inheritance rights from natural parents. Get 4 lines of inheritance. 

CPC 6452 – limits inheritance rights of parent (not child, children don't need a relationship with their parent to inherit from them). 
Parents can’t inherit from child (parent determined predeceased, will pass as through 6402) if: 

a. Parent’s parental rights were judicially terminated 
b. Parent didn't acknowledge the childx
c. Parent left the child during the child’s minority without an effort to provide for child support or without communication for at least 7 consecutive years that continued until end of child’s minority 

i. Parent has to have intent to abandon the child 

CPC 6454 – Foster parent/ stepparent relationship exists if both are satisfied: 
a. Relationship began during person’s minority and continued throughout the joint lifetimes of the person and the person’s foster parent or stepparent AND 
b. Clear and convincing evidence the foster parent would have adopted but a legal barrier 

a. Ex barrier: lack of consent from natural parents 

Note: only one way street, only protects the child. Child gets inheritance rights, foster parents don't. Once you turn 18 this protection is gone, can consent yourself. 

CPC 6406 – ½ blood sibling modern rule. No distinction between ½ blood (share one parent) and whole blood (both parents) between siblings. ½ sibling would get the same amount as a whole sibling. 

· traditional rule: ½ blood sibling gets ½ 
CPC 21115(B) – Secret/unknown child. Restricts ability of undisclosed children to inherit from someone other than natural parent. Talking about anyone other than the natural parent, not considered a child unless the child was living in my household, or my siblings or my parents. 

· This child doesn't inherit through me (vs from grandma), can inherit from me directly. An undisclosed child cant assert rights against someone they didn’t know existed. 
Cases: 

· O’Neal – O’Neal’s mother died, endued up with Cook family. When Cook died intestate, O’Neal tried to inherit. P tried to argue virtual/equitable adoption: needed to show an agreement between natural and adoptive parents, performance by natural parents, performance by the child living with the adoptive parents – show a K (also in CA). Problem here, no agreement between natural and adoptive parents. Ct found no adoption, she didn't get to inherit. 
· Dissent: Modern trend: We aren’t doing the right thing by saying equitable adoption is sourced in contract. The performance here of living with the Cook family should show the K. 
· Hall v. Vallandingham – Common law adoption. Mom and Earl have kids. Mom and new husband get married, new husband adopts kids. Earl’s brother dies, do Earl’s kids get to inherit?
· No. Adopted children gave up their right to inherit from their natural parent when they were adopted. 
· If this was in CA, we would satisfy both requirements, kids would have been able to keep inheritance rights. 6451
· Minary – Alfred adopted his wife so she would get his mom’s trust. Can he do that?
· No. You can’t by marrying someone, put them in the middle of someone else’s estate plan. You can’t force someone else into another’s will for the purposes of their estate plan. CPC 21115 
2. Posthumous Children
· Posthumous children: child is conceived before, father dies, child born after death of father. 
· Common law: child born within 280 days of decedent’s death, viewed as a life in existence at time of father’s death

· Modern: extended to 300 days, strict adherence to 249.5
· Posthumous conception: sperm bank, genetic material, conception post death. Parent is already dead. 
CPC 249.5 – Posthumous conception, same idea as common law above, result of Woodward, we will treat the child conceived after the death of the parents as though it was alive before the death for the purposes of inheritance if:

a. Decedent, in writing, specifies their genetic material shall be used for posthumous conception of a child of the decent

a. Signed by decedent and dated
b. Revoked/ amended only by writing (signed and dated)

c. Person is designated  by decedent to control use of the genetic material 

b. Strict notice requirement: 4 months to give notice to potential claimant. 

a. Person in charge has 4 months of death to give notice of possibility of genetic material 

b. No distributions (from insurance companies, executor wills) for 4 months

c. Need to have a child in utero within 2 years of death to be considered a child
Cases: 

· Woodward – banked sperm, father died. Mom then decides to have a child. She applies for social security, claiming children are minors survivors of the father, social security denied. MA – the posthumously conceived child can inherit under intestacy laws, held the children to be survivors. Lead CA to adopt 249.5.
· In re Martin B – Grandfathers trust goes to James, James’ wife has a child after James’ death. James gets income for life and remainder upon death to issue. James banks material but dies. Widow uses genetic material, has child. Is child going to be issue for interpreting Grandpa’s will? 
· Yes. 249.5 says as long as James followed the statute, the child will be James’ issue, for any decedent. 
3. Nonmarital Children
CPC 6450 – relationship between child and parent exists between a person and person’s natural parents, regardless of marital status of natural parents 
4. Advancements
Doctrine of Advancement: Intervivos down payment on your inheritance. Only intestacy. 

· Common law: any gift given by parent to child during life could be an advance against the child’s estate
· Modern: reverses advancement presumption. Don't assume gifts are advancements unless decedent intends it to be an advancement. All about intent (satisfaction is testate concept).
· If a gift is treated as n advancement, it is accounted for by bringing it into a hotchpot
· VS Doctrine of satisfaction: testate. Only applies in wills, opposite outcome. Amount given during life will count against share. 

6409 – Advancement. Gifts are treated as advancements if: 

a. Decedent declares in writing contemporaneous gift is an advancement or its vale is to be deducted from the value of the heir’s share of the estate 

b. Value at the time you get the gift – value used
c. If vale is expressed in writing, it is conclusive

d. Property not considered in computing the advancement if recipient dies before decedent 

Note: needs to be in contemporaneous (close in time) writing 
5. Guardianship and Conservatorship
Response to minors lacking capacity to hold property, traditional approaches: 
1. Guardianship: Default in intestacy. Limited powers, person appointed guards their property until they reach the age of majority. Similar to an ongoing probate. Slow, not very flexible, restricted. Terminates when child reaches 18. 
2. Conservatorship: conserve the property, act on behalf of/ invest for conservatee. More flexible but requires court approval for extraordinary actions. Expensive. Terminates when child reaches 18.
3. Custodianship: Better, not ideal. Increased flexibility. Limited court involvement. Terminates when child reaches 18.
4. Trusteeship: Use of the trust, most flexible device. Unlimited flexibility.
C. Bars to Succession

1. Homicide
· Slayer doctrine: Wrongdoer shall not benefit from their own wrongdoing. Mahoney. We treat the slayer as predeceased the death you caused. Any property in which the killer has an interest in. 
CPC 250 – felonious and intentional (not accidental) killing of the decedent - not entitled to any property or interest. 
CPC 251 – if one JT kills another feloniously and intentionally, severance of JT so killer has no rights of survivorship. 

CPC 259 – will treat a wrongdoer as predeceased: all apply

1. Physical abuse/ neglect /financial abuse of elder 

2. Bad faith (subjective)

3. Person was reckless/ oppressive/ fraudulent/ malicious

4. Decedent, weakened condition, susceptible 
Cases: 

· In re estate of Mahoney- Wants to inherit but she killed her husband. If she intentionally killed her husband, cant’ inherit. 
2. Lapse

CPC 21109 - Lapse: when a gift fails because intended beneficiary predeceases decedent 
CPC 21110 – Anti-Lapse doctrine. Testate doctrine, only wills and trusts. Gift fails, is reallocated in terms of will in the way the decedent intends. If there’s a writing and intended beneficiary predeceases transferor, it won’t lapse, it will be preserved for your issue (if you’re kindred (next of kin)). Issue doesn't take if there is a contrary intention. Treating gifts made to family as savable for issue of the deceased. 
· Relates to slayer doctrine because we treat slayer as predeceased but 250 says 21110 doesn't apply. Slayer doesn't get benefit of anti-lapse doctrine. 
3. Disclaimer 
· Saying no thinks, declining to accept a gift
· Gift requirements: intent, wrench of delivery, acceptance
CPC 265 – Effect of a Disclaimer: any writing that declines any interest that would be taken by a beneficiary treats the beneficiary as predeceased, therefore you don't take 

· Exceptions: not effective against super creditors, can’t be used in abuse to disclaimer situations 

CPC 278 – Disclaimer requirements. Disclaimer shall be in writing, signed by disclaimant and shall: 
a. Identify the creator of the interest

b. Describe the interest 

c. State the disclaimer and extent of disclaimer 
CPC 282 – Disclaimed interest: 
a. Disclaimed interest shall be distributed as to present interest as if the disclaimant had predeceased the creator of the interest or as to future interest as if the disclaimant had died before the vesting. 240 
b. Disclaimers are not effective to treat recipient’s as predeceased for purposes of 6409 and 6410. 
c. where the disclaimer is filed on or after January 1, 1985:

d. (1) The beneficiary is not treated as having predeceased the decedent for the purpose of determining the generation at which the division of the estate is to be made under Part 6 (commencing with Section 240 ) or other provision of a will, trust, or other instrument.

e. (2) The beneficiary of a disclaimed interest is not treated as having predeceased the decedent for the purpose of applying subdivision (d) of Section 6409 or subdivision (b) of Section 6410 .
III. Wills: Formalities and Forms

A. Execution of Wills

1. Attested Wills 
Q1: Capacity? 
Q2: Properly executed? 
The Big 3: 
1. Writing

2. Signed 

3. Witness
Functions served by the Big 3: 

· Evidentiary: reliable evidence of testamentary intent 
· Channeling: visually, channeling you into the hands of the lawyers office. Creates uniformity among wills. 
· Cautionary/ritual: statements were intended to drive home meaning / significance of act that being taken
· Validates the experience

· Protective: protect testator’s interest 
English Wills Act: Base for all wills acts 

1. Writing
2. Signed 

3. Foot or end

4. Testator or another at his direction and in his presence

5. Presence to of two or more witnesses present at same place and time. 
6. Made or acknowledged by T 

7. Present at the same time

8. Witnesses shall attest and subscribe in the presence of the testator. Must sign below the testator in presence of the testator. 
6110 – CA Wills Act. 

a. A will shall be in writing. 

b. Shall be signed 
i. By testator or

ii. In testator’s name by some other person in testator’s presence and direction

iii. By a conservator pursuant to a court order

c. Will shall be witnessed by being signed during testator’s lifetime 

i. by two people present at same time

ii. witness must understand what they’re signing is testators will 
iii. Witnesses have to be there while testators sign but not vice versa.  

· Doctrine of delayed attestation: Witness does not have to be in presence of T when signing, but before T dies. 
6110(2) – harmless error rule (only applies to witnesses) 

· Clear and convincing evidence testator intended that be their will at execution. 
· Testamentary intent measured at time document was signed 

Note: CA: conscious presence and delayed attestation jurisdiction. Strict compliance but with flexibility – eg harmless error. 
Signature Requirement: 

· Signature is anything you intend to be your signature. A mark is a signature in CA. 14 Civil Code
· Signature by mark: Witness validates it. 
· 1. Mark must be authenticated by witness
· 2. Witness must be present at the time and write name of signature under mark
· 3. Witness signs their name as witness making a mark. 
Degrees of judicial scrutiny: 

· Strict/ literal compliance: Common law, majority. Highest level, 100% compliance is required. 
· Substantial compliance: Langbein’s rule. Literal compliance isn’t necessary, so long as we have clear and convincing evidence the testator wanted this will and substantial compliance with the rule. 

· Resulted in an argument about degree of compliance, instead of the intent and evidence 

· Harmless error / dispensing power: clear and convincing evidence of intent and no fraud, should be free as a court to dispense of the law. Degree to which you comply is irrelevant. Will overlook statutory defects. Not widely adopted yet. 
· all that matters is intent 
· CA, only applies to witnesses
· Macool – said don't even need signature. CA doesn't agree with this. 
· Look for testamentary intent at the time will was signed. 
Cases: 

· In Re Groffman – strict compliance of Wills Act, goes to presence. Groffman brought his will to his friends house already signed, then got them to sign as witnesses. Showed his two friends the will separately. Is it valid even though testator signed first?
· No. Ct didn't accept, didn't have signature witnessed by 2 witnesses. Witnesses have to sin in front of T and each other.  Ct didn't admit to probate. 
· Stevens v. Casdorph – Goes to presence, strict compliance of Wills Act. Man in wheelchair (Miller) had two bank tellers sign his will. After he signed, the two bank tellers signed separately of each other and separately of man in wheelchair. Is the will enforceable?
· No. One side argues substantial compliance, court doesn't adopt. Tellers didn’t sign in presence of testator/ acknowledge signatures in presence of each other and T. 
· Dissent: clearly goes against T’s intent, doesn't protect T from fraud. 
· CA doesn't care when witnesses sign, as long as before testator dies. 6110. 
· In re Estate of McCabe – signature requirement. Lawyer provided signature line with name, individual under line, McCabe made a mark. Two witnesses signed as witness and printed their names. Problem: name was typewritten, witness didn't write name. 

· In violation under strict compliance, but ct here concluded they got close enough (Substantial compliance). CA. But this doesn't apply throughout the CPC. 
· Dean Dwight -  goes to sign on deathbed. Dies before finishes, he signed it according to harmless error but not strict compliance. He had intent to sign it. 
· In re Will of Ranney – First ct to adopt substantial compliance (but difficult to apply). Witness didn't sign on the will but on the affidavit, valid. 
· In re Will of Ferree – substantial compliance issues. Form signed by him (killed himself) but no witness attestations . While notary did sign but not in proper place. Under strict compliance: this document fails. Ct concluded this wasn't enough, same jx as Ranney. 

· Cts started arguing about what “substantial” really meant. 

· In CA, if there was clear and convincing evidence he intended this to be his will when he signed it, counts. Only document he left, no doubt he intended this to be will. 
· In re Estate of Hall – harmless error. Husband and wife worked on a joint will: one will for two people. Marked up joint will with revisions, then was notarized by their attorney without any other witnesses. Destroyed the OG will. Only one witness. Is the joint will valid?
· Yes. Joint will is valid b/c there is clear and convincing evidence that the testator intended it to be his or her will. Will stated it revoked prior wills, also husband told wife to destroy OG will. 
· In re Probate of Will and Codicil of Macool – true harmless error jx. Macool executed a will, afterwards she wanted to change her will to add her niece to the will. The attorney drafted a new will, but did not include her grandchildren, which the note did include. Rough draft was offered to probate. Valid?
· No. Draft can’t be admitted to probate without clear and convincing evidence that the decedent reviewed the draft and gave final assent to it. Here, an unsigned will can still be probated. Under UPC, harmless error, don't even have to sign the will so long as we have clear and convincing evidence that you wanted that to be your will. 
· CA: would not be probated. Was not signed, signature required in CA. 
2. Relief – Curative Doctrines

Misdescription doctrine: Write out misdescription that doesn't properly describe the right thing/ the asset you own. Court would strike the error and if there’s enough, it will follow. Not abandoning strict compliance but bending the rules, like conscious presence. 
· Ex: mistakenly wrote 12 mockingbird lane instead of 13 mockingbird lane
· Would cross out 12 so it just said “mockingbird lane” instead of “12 mockingbird lane” 
Contextual approach: Modern approach. Will look at form you picked instead of white out. 

Presence requirement (only applies to witnesses): 

· Line of Sight: Common Law. General awareness of circumstance. Witness must be capable of seeing the testator but don't actually have to see pen to paper. But anything preventing this seeing may prevent validness. 

· Ex: Placement of blogging paper, not in presence but not a reasonable outcome. Back blocking the signing, couldn't see signature, not legally in the presence. 

· VS Conscious Presence: (CA) generally aware person is singing. Adds flexibility. 

Cases
· In re Pavlinko’s Estate – strict compliance approach. Two non-English speakers sign each other’s identical wills. Reciprocal wills – mirror images of each other. Husband leaves everything to wife, vice versa. Valid?
· No. Must follow the Wills Act. Strict compliance. 
· In re Snide – Pavlinko, 20 years later. Reciprocal wills, husband and wife testators sign each other wills. Can the wills be admitted to probate?
· Yes. The wills may be read together to enforce T’s intent. Determine the testator’s intent by looking at the papers together. Misdescription doctrine.
· Australia Case – Rich guy dies. Lady comes forward claiming to be his fiancé. No writing. Most courts wouldn't recognize the absence of writing.
· Gonzales – Showed his brother and his brother’s wife two copies of a preprinted will, one which he filled out and was signed. Also gave his brother and his wife a blank copy, which he was planning on copying the information over. The two and Gonzales’ mother signed the blank will. He died before copying the info onto the bank form. Is this will valid?
· Yes. Ct looks at preprinted and handwritten combination to be a valid holographic will. 
· Problem here: Preprinted form. If we can white out the language (Misdescription doctrine) and still make sense of it, will use that. Enough connective tissue to show who gets what b/c of question of intent. 

· Have to be cautious of application of harmless error
· We need clear and convincing evidence he intended it to be his will

3. Holographic Wills 
· Waives the requirement of a witness. Still Wills Act compliant. Needs to be in handwriting of the testator, doesn't require witnesses. 
6111 – holographic wills.
· Doesn't need to be witnessed

· If signature and material provisions are in handwriting of testator

· Only material provisions have to be in handwriting of testator, who gets what (term of art)
1. Written by T 

a. Material provisions

2. Signed

3. Testamentary intent 

Note: Doesn't have to be dated but you risk confusion if it doesn't have a date

· Inconsistent between undated holograph and some other will, the other will win

· Being able to pin the period of time is sufficient, eg: you get my new 2020 car

Note: If T lacked capacity at any time, invalidated unless can prove had capacity 

· Testamentary intent required: implied by circumstances   
6111(c) – preprinted text

· Preprinted text can still be incorporated in form to analyze testamentary intent 

· Needs to be a commercially printed form will 

6111.5 – extrinsic evidence

· Extrinsic evidence outside of document is admissible in proving the validity of the will, pursuant to 6110 or 6111 
Cases: 

· Stoker – intent was shown. Man pees on will and burns it, overlook the lack of witnesses, will is sustained. Need clear and convincing evidence that he didn’t want to keep old will. 
· In re Kimmel’s Estate – Holographic will, famous old case. Decedent sent a letter to his sons, talking about upcoming weather and valuable papers he wanted his sons to keep. It also told his sons to keep the letter as help. It was written in father’s handwriting and signed by him. No witnesses. Is the will enforceable?
· Yes, him telling his sons to keep the will if anything happens shows his testamentary intent. He also discusses valuable papers, material provisions. Material provisions were all in his handwriting and it was signed by him. 
· In re Estate of Kuralt - harmless error jx “on steroids.” Journalist had an affair with Shannon, house in Montana. Holographic will that gave his property in Montana to Shannon, letter from NY hospital on deathbed. Wife upset. Also had a formally attested will. Letter had a signature, saying he would have his lawyer adjust his will. Is the letter enough to be a holographic codicil to the formal will? 
· Yes. Letter does not replace the will, doesn't convey all the property. Harmless error on steroids – no other court has taken it this far. Can look to other things to determine what he had in mind. 
· We know he intended her to have the property but not necessarily that the dox should be his will. Ct is saying we should be able to find what your wishes are, as long as we know your intentions are, that's enough for us. 
B. Revocation of Wills (another testamentary act)
1. Revocation of Wills by Writing or Act
Doctrine of Revocation: 

· Once you've created a valid will, becomes legally effective when you die. 

· Ambulatory until then. Can be revoked/changed/amended

· Whole will or part of will can be revoked. 

Can revoke by: 

· 1. Writing

· A wills act compliant writing (includes a valid holographic will)
· Revocation by will #2 of #1 can be by express or implication. 
· Inconsistency: “implied” revocation
· Expressly
· Partial revocation by writing: codicil modifies/ amends your will 
· Revoke a codicil, doesn't impact underlying will 

· BUT, revoke a will, revoking the codicil/ have to start from scratch 

· 2. Physical act
· Need intent to revoke

Types of gifts: Look to asset described at moment of execution
1. Specific bequest: real property, identifiable by modifier “my,” specific, unique piece of property  
2. General bequest: gift something fungible (ex: $), can be stocks (can be general or specific). 

· Note - key difference: if specific bequest, and property not there on death, gift doesn't count. VS general bequest: will go out and buy the rolex and give. 
· Demonstrative: $ but identifying the source of the funds subcategory of general.
3. Residuary bequest: after 1 and 2 have been given, what’s left, all else. 
Note: Most recent document that contains residuary clause is likely to be the will 

· Ex: Will #1: my watch to Fred (specific bequest – “my”) and residue to LLS (residuary bequest)
· Will #2: Watch to George, residue to LLS (residuary bequest)
· Both dox have residuary clause, by putting on will #2, nothing left for will #1 to do

· But, Will #1: give my watch to Fred, #2: give my car to George (both specific bequests)

· Doesn't dispose of entire estate, other stuff goes intestate

· Two independent, valid wills, both would be probated.  

6120  - revocation. 
· Writing

· Physical act: burned, torn, cancelled, obliterated, destroyed (ex: writing null across front) with intent
· By T or someone T instruction to do so 

· Doesn't specifically say front 

· Need intent to revoke with a physical act at the same time (can’t do it accidentally) 
· Partial revocation by physical act:

· Can revoke part of the will 
· Note: can’t increase gift to non-residuary beneficiary. Can’t increase gift outside residue by partial revocation. If you want to increase someone’s gift, need to comply with wills act. 
· At common law: no partial revocation, all or nothing 
6121:

· Duplicate originals, T ultimately decides, revoking one revokes them all
6124: 

· Presumption of revocation doctrine:

· Last had it 

· Competent 

· Can’t find it 

· If you can find duplicative OGs (both signed) this doctrine does not apply. 

Presumptive revocation: fact that we can’t find it on your death means we shouldn't find it. 

· T was last person to have will in their possession

· T had capacity up until moment of death

· Revocation in general requires capacity 

· Can’t find will 

· We create (rebuttable) presumption T intended to revoke the will 

Under the lost will doctrine, if you can prove the facts without fraud, court will rebut the presumption. In such a way that the Ct feels the reconstruction is passably accurate, we will probate the will even though the OG has been lost. 
Cases: 

· Thompson v. Royall – strict compliance - revocation. Kroll executed a will and codicil, both signed and attested by 3 witnesses. Kroll asked attorney to destroy both 4 days later. Instead of destroying the will, her attorney (a judge) made a note on the back of the cover page and the back of the codicil in order to use the old will to draft a new. Each note said the codicil/ will was void and null – Kroll signed both. She died before executing a new will. Enforceable?
· No. Will did not comply with statutory requirements – had to be revoked by a subsequent will. Kroll should have written across the words of the will in a way that obscures the language of the will. 
· Ct ignored the testator’s intent. B/c didn't write it, not a holographic will. Material provisions not in her handwriting. Not an effective revocation. 
· CA: Would be a valid revocation by physical act. Would probably qualify as a valid revocation by writing, clear and convincing evidence that the testator intended that to be her will at the moment she executed it. 
· Harrison v. Bird – presumption of revocation. Speer executed will, told her attorney to tear up will #1. He tore it up over the phone. When she died, they found the letter but not the torn pieces of the will. Can it be probated? 
· No. Speer created a rebuttable presumption that she revoked the will and the person trying to probate failed to rebut this presumption. Will was in her possession at death and no other copy could be found, presume the will was revoked. 
· In CA: would not probate the OG, presumption doctrine does not apply in CA. 
· In re Estate of Stoker – revocation by inconsistency and first harmless error in CA. In 2005, Stoker expressly revoked a 1997 trust with a handwritten note. Friend at trial testified that the 2005 will was valid, she witnessed him signing it. In 2001, Stoker burned and urinated on a copy of the 1997 will. Is this revocation valid?

· Yes. Harmless error. Rule normally requires two witnesses. Ct considered the clear and convincing evidence he intended to change his plan. Implied revocation by inconsistency. 
· Harmless error validates the will for absence of signatures which then through inconsistency revokes the earlier documents. 
2. Revocation by Operation of Law
Revocation: 
1. Revocation (by physical act or writing) 

2. Presumptive Revocation

3. Revocation by operation of law. 

a. Wills: 6122  - irrebuttable 

b. Non-Probate transfers: 5040 – rebuttable 

c. Express carve out of life insurance (doesn't change under either) 
4. Omitted doctrines

a. Doctrine of surviving spouse
b. Same for children 
6122 – Revocation by operation of law – irrebuttable, Annulment/divorce, presumptive revocation of gifts you gave to your spouse.
Unless a will says otherwise, testator’s marriage was dissolved or annulled, revokes the following: 

· Gifts to ex-spouse
· Powers to ex-spouse

· Appointment of ex-spouse as fiduciary

· If you get remarried to the same person, will get rid of this revocation. 

· Property prevented from passing, ex-spouse will be treated as predeceased, same for other powers 
· Spouse until you are no longer a spouse, final decree of divorce/ annulment 

Note: irrebuttable presumption. Can’t be rebutted unless will expressly provides otherwise. 

6122.1 – identical to 6122 but for domestic partnerships (treated as identical to married couple) 

5040  - expanding 6122 to nonprobate and trusts. Adds doctrine of revocation by operation of law to non-probate transfers. Exceptions: Nonprobate transfer is not subject: 
· To revocation (things that can’t be revoked – irrevocable) 
· Preservation of revocation can be rebutted if you can show transferor intended to rebut

· Note – 6122 isn’t rebuttable

· If assets are devoted to settlement of divorce – those Ks won’t be overturned
· Treat ex-spouse as predeceased 

· Protects 3rd parties

· Nonprobate transfer here don't include life insurance policies (would delay companies sending the $) 

· Last name beneficiary on insurance company form gets the check 
Omitted Doctrines: 

Doctrine of surviving spouse: 

1. Make a will 

2. Get married

3. Die before putting spouse in will 

Says you didn't intend to leave out spouse. Will give your surviving spouse intestate share of your estate. Same for omitted children. 

3. Dependent Relative Revocation and Revival 
Doctrine of Revival: 
Will #1.

Will #2 revokes Will #1. 

Revoke Will #2. 

If you revoke the intervening document, does that bring will #1 back to life? 

· Traditional approach: once will #1 was revoked, cant revive without re-executing it with witnesses
· Modern: No automatic revival of #1 unless T intends will #1 comes back to life. We will revive if T intends to revive. 

· Key: How did T revoke? That is where we will look for intent: 
· By writing: A separate, wills act compliant agreement (will #3) look at #3, new writing
· By act: will look at facts and circumstances surrounding will #2 (ex: oral declarations of testator) 
· Note: looking for actual evidence of intent, not presumptions 

6123 – modern approach to revival. 

· If will #2 is revoked by physical act, will allow just about any evidence and if we have intent, will revive will #1
· If will #2 is revoked, it will stay revoked unless says so in will #3, new writing 
Hypo: What happens if will #1 is torn up then you make will #2? 

· Will #1 is revoked by physical act, not by will #2. About order of dox and their sequencing. 
Dependent Relative Revocation (DRR)
1. Valid Revocation

2. Based on a mistake (of law or fact) beyond knowledge of testator
· By law: divorce 
3. Causation: But for the mistake would T have done what she did? 

· Undertook a revocatory act you wouldn't have taken if you knew of your mistake. 
· Intent was flawed, thus revocation was flawed. Revocation was conditional, dependent on the result you wanted. A flawed document can’t revoke a second will. 

· Need clear evidence there was a mistake and it caused you to do this. 
· Look for evidence of intent: 
· 1. Revocation by writing: look only terms of new writing (will)
· 2. By act: looking for failed alternative plan (bad will). Ct will look at what you were trying to do, extent new will was relating close to the OG dox, makes sense to ignore revocation and if different, shows you changed you mind.  
· Note: general rule, changes in beneficiary, DRR won’t apply. 

DRR Analysis: 

1. Revoke?

2. Mistake of law or fact?
a. Look for evidence of mistake: if revocation on by writing, need to see mistake in new writing 

i. No new writing: (revocation by physical act) now look for failed act to show what you wanted to do. 
3. But for the mistake would T have done what she did?
a. Would T want us to respect the revocation or ignore it? 

Cases:

· Anderson – CA – Rare outcome. 
· Ct allowed in evidence (Clear and convincing) of the mistake that was not laid out in the new instrument (new will).
· Represents the occasional willingness of the ct to go beyond 4 corners of will
· There was clear and convincing evidence that this is what T intended
· Alburn – DRR. Classic revival case. 
· 1995 Will #1. 1959 Will 2- Revoked 1. 1960 – tore up 59 will, said she intended to go to 1955 will. She dies. Valid revocation with intent to revive will #1. Rule: Revocation by failed physical act, must show failed alternate plan. 

· Ignore: W2

· Respect: Revocation of W2

· Ct: if we ignore revocation of W2, will get mostly what she intended with W1. Ct didn't honor revival, but they got close.

· If in CA: would’ve been a revival case. 
· LaCroix - doesn't feel like a DRR case but results in one.
· T executed a will giving ½ to nephew and ½ to D. 

· Then executed a codicil giving ½ to nephew and other half to D, using different terms. No real change between 1 and 2. 

· One attesting witness to the codicil was T’s husband. Problematic b/c had interest in the will, Interested Witness Problem. 

· 3 approaches to problem: 

· Invalidate will (harshest)
· Invalidate the gift to interested witness
· Purging: purge any excess over what intestacy would have given
6112: Interested witness 

(b) A will or any provision thereof is not invalid because the will is signed by an interested witness.

(c) Unless there are at least two other subscribing witnesses to the will who are disinterested witnesses, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by duress, menace, fraud, or undue influence. This presumption is a presumption affecting the burden of proof. This presumption does not apply where the witness is a person to whom the devise is made solely in a fiduciary capacity.

(d) If a devise made by the will to an interested witness fails because the presumption established by subdivision (c) applies to the devise and the witness fails to rebut the presumption, the interested witness shall take such proportion of the devise made to the witness in the will as does not exceed the share of the estate which would be distributed to the witness if the will were not established. Nothing in this subdivision affects the law that applies where it is established that the witness procured a devise by duress, menace, fraud, or undue influence.

· T revoked will 1 with will 2. But will 2 is defective. 
· DRR analysis:

· Valid revocation of will 1? Yes

· Based on mistake? Mistake of law. 

· T mistakenly believed the new will correcting the name would make n other changes, but b/c of presence of interested witness, invalidates the gift. 

· Mistakes of law are considered to be beyond knowledge of citizens. 

· But for the mistake would T have done what she did? No b/c the will makes almost no changes, she didn't know the consequences with the interested witness. 

· Ct finds the DRR can be applied to preserve the gift that was revoked by a codicil that the T intended to be a valid substitute but was actually invalid. 

· Ct wanted to fix the mistake and use DRR. Revival wouldn't do it – all about presumed intent. 
C. Components of a Will
Doctrines of Construction: Will expanding doctrines
· Doctrine of Integration

· Republication by codicil 

· Incorporation by reference 

· Acts of independent significance 
1. Integration of Wills 

Doctrine of Integration: 
· Will – those pieces of paper present at time of execution that T intended to be her will. 

· Requires: 

· 1. Physicality/presence requirement at time of execution 

· 2. intent 

Cases: 

· In Re Estate of Rigsby – Second part of will not integrated.

· Rigsby died and left a holographic will, her husband found two pieces of paper folded together but not fastened, in same envelope. 
· First page: dated, signed, writing, valid holographic will. 

· Second page: dated and initialed, but not signed. Listed her belongings with individual’s name next to each. 

· Two documents weren’t consistent. Neither page was numbered nor did refer to each other. 
· Ct found it was not apparent T intended both pages be taken together, can’t be probated together. Only first page had testamentary intent, nothing connected the two pages together. 
2. Republication by Codicil

Republication by Codicil: 

· Each new codicil represents an affirmation by T they want that will to exist 
· Implicitly affirming the underlying will/ Bringing the will current

· Codicil can only exist with valid underlying will 
3. Incorporation by Reference

Incorporation by Reference: 

· Referring to a primary document, cite to the reader and discuss it
· Comparing doctrines: 
· Integration: trying to make it a physical part of the will, actual presence 
· Incorporation: source of information/ clarity
· Requires: 
· 1. Will has intent to be incorporated (low standard) 
· Look for evidence in will
· 2. Thing to be incorporated is sufficiently identified (doesn't have to be exact) 
· 3. In existence at time will was executed (not negotiable) 
CPC 6132: Writings that direct disposition of T’s tangible personal property- hole in the wills act/ incorporation by reference: 
· If you’ve got a valid will and it refers to some writing outside of the will, as long as its tangible personal property that's not money, real property or business assets (sounds like incorporation by reference). Doesn't have to be in existence. Hole in incorporation by reference. 
Conditions required:
· Will that refers to the writing has to be valid (unrevoked) 
· Writing is dated – either in handwriting of or signed by testator 
· Writing describes the items and the recipients of the property w/ reasonable certainty 
· B - Failure to comply with writing described above, does not preclude the introduction of evidence of existence of T’s intent regarding the disposition of tangible personal property 

· C - writing may be written or signed before or after execution of will 

· (takes away inexistence piece of incorporation by reference) 

· Writing shall be given effect as if it was in the will itself

· But if someone dies before getting the property, disposition shall lapse. 
· T may make subsequent handwritten changes to the writing

· Total value of tangible personal property in the writing shall not exceed $25,000. Each item shall not exceed $5,000.
· Tangible personal property – household contents, not cash and not business assets, not real property.   

Cases: 

· Simon v. Grayson – Incorporation by reference and republication by codicil work together.  

· T makes a will, dated 3/25/32. 

· “$400 to the person named in a letter dated in the same as this will, left in my possessions, addressed to my executor” 

· Was a gift to his gf.

· Nov. 25, 1933: T executed a codicil, refreshing the underlying will. 
· 3/25/32 will now re-dated 11/25/33 (after the dated letter, incorporation now valid). 
· Now qualifies. Valid republication by codicil. 

· Doctrine of incorporation by reference: Analysis: 

· Expressed intent: yes

· Adequately described: yes

· In existence: yes, because of republication by codicil, the date of the will is now made later. 
· Doctrines work together to save the will. 

· Clark – incorporation by reference & republication by codicil. 

· 1976: Executed a memo. Executed will in 1977. 1979: Continues the memo in a notebook, giving a painting to Clark (P). Does the notebook qualify?
· Yes. She was trying to incorporate the list of property she prepared for death. 

· Republication by codicil: the notebook republished the underlying will in 1979. Bent the existence rule. Most courts would not agree and draw a hard line – invalidating the notebook. 

· Result would be the same in CA: CPC 6132: as long as you prepare the will and refer to something else in the future – doesn't have to be in existence. Total value shall not exceed $25,000. 
· Johnson – Single spaced, typewritten, detailed legal dox. Not witnessed in OG form. Written by hand at bottom: “To my brother, James, I give $10.” Will is bit on bottom, handwritten part, signed, but no witness. Not holographic will because material terms not in handwriting. Can doctrine of integration validate the will?

· No – white out all typewritten. Doctrine is limited to holographs. Typewritten stuff not a will – not signed/ validated, cant republish by codicil when not a valid will. 

4. Acts of independent significance

Doctrine of independent significance: 

· Referring to an act or some fact that hasn't yet occurred, but that act/ fact will determine who gets what – only forward-looking doctrine
· Looks at the reason you did what you did 

· Looking at independent facts/ circumstances

· Elements: 

· Will must reference to an act or fact of independent significance 
· Must be performed outside the will 

· Act will control who gets or how much someone gets

· Act must have some independent significance, done for a non-testamentary purpose 

· Note: Would the act have occurred if it wasn't for (but for) the will?  
· Note: Analyze each item where it is stored. Would you expect to find this in the place? 

Examples: 

· Garage. In my will, I leave the contents of my garage to my daughter. Garage is everchanging, ct doesn't really know what you want to do with that. Won’t recognize if you put silver in the garage just to increase the daughter’s bequest. Only will get what normally put in a garage. 
· Act must have a legit purpose other than solely increasing bequest to one person.
· “To my grandchildren who complete college.” 

· If independent purpose is non-testamentary (such as incentivizing education) – OK.

· “I will give 10K to a person who’s name is in a note I will write tomorrow” – Not ok

· Can’t use doctrine of incorporation because doesn't exist yet. 

· Act is not of independent, testamentary significance. 

· T bequeaths "the contents of my house" to A. In T's house are a variety of belongings, including furniture, jewelry and a safe with stock certificates and cash. Does A take? 

· Some courts look at tangible vs intangible. Q: Was it a customary content of your house? 

· Light: Only gave tangible things

· Isenberg: had a lot of art in storage, court considered this art a regular part of his existence, customary contents of house. 
5. Contracts relating to wills 
Types of Ks: 
1. K to make a will 

2. K to refrain from revoking a will 
Result of Ks: 

· Under a K, claiming as a creditor, not a beneficiary. 
· To what extent will creditors under a will be treated the same as beneficiaries? 
· Creditors are favored over beneficiaries. Majority?(CHECK). See hypos below. 

Examples: 
· T agrees in K to give everything to A if A cares for T. T executes will leaving estate to A. A doesn't care for T, Upon T’s death, is A entitled to take? 

· Will is enforced. Power to make a will is separate from K. A will get T’s estate. 

· T’s estate’s cause of action against A can go after A for damages. 

· W promises her husband, H, that she will take care of him for his life in consideration of H devising Blackacre to her. H dies, devising Blackacre to A. Is the K enforceable by W? Consideration by W? 

· No Consideration. You undertake an obligation when you get married, no K. But what if H and W weren’t married, now an enforceable K, can asset claims against the estate. 

· You get it first b/c you’re a creditor, enforce against the estate. 

CA 21700: A K to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, established only by one of the following:

· (1) Provisions of a will or other instrument stating the material provisions of the contract.

· (2) An expressed reference in a will or other instrument to a contract and extrinsic evidence proving the terms of the contract. 
· (3) A writing signed by the decedent evidencing the contract.

· (4) Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity.

· (5) Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity.

· (b) The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills. Keith
· (c) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made prior to the effective date of this section, shall be construed under the law applicable to the contract prior to the effective date of this section.

Cases: 

· Keith v. Lulofs - Husband and wife execute mirror image wills. Idea: whoever survivor gets the entire estate, then goes to kids. After husband passed away, wife left everything to her daughter and not husband’s son. Valid?
· Yes. Just because the wills mirror each other does not mean they’re irrevocable. Would need clear proof of the intent to make the reciprocal wills binding contracts. Wife can change her will as she wants. Execution of a joint will does not create the presumption of a K. 

· Hypo: Everything to W under will. H dies, W falls in love with Mario, platies instructor. W spends a fortune on Mario. Do W’s children have claims to prevent W from wasting their inheritance?

· No – W can do what she wants. No K, kids aren’t creditors. 

· Hypo 2: What if will says “no party shall revoke their will or take any action inconsistent with the intent and terms of this will” – expression of agreement not to revoke. W now revokes her will, breached her K. Kids can sue after W dies, breach doesn't occur until W dies because she can change her mind. 
· Kids may be able to sue for waste. 

· W is free to continue to live and spend the $ as she wants.

· Hypo 3: W doesn't violate the K but marries Mario as her spouse. 
· With marriage, may potentially have a claim as an omitted spouse. 

· When W dies, who takes it? Mario – new spouse, or Kids – creditors?

· Majority: Kids take it – they’re creditors, sucks for Mario.

· Minority: You’re imposing too much of people, doesn't preserve the fundamental right to marry. 

· CA: Recognized the K and the kids as creditors, acts were sufficient to trigger their rights as creditors and inconsistent with terms and intent of will as signed. 

IV. Wills: Capacity and Contests

A. Mental Capacity
Capacity (sound mind) Test: 

1. T must have ability to know the nature and extent of their property / assets

2. Ability to know natural objects of their bounty (who should get it)

3. Ability to know nature of act undertaking (understand they’re making a will) 

4. Understand how these factors combine to create orderly disposition of their estate 

Note: Don't have to understand but be capable of understanding. LOW threshold. Higher capacity to make a K. Relevant at moment you make the will. 
Presumption of validity: 
· Will carries a presumption of validity. T is presumed to have capacity. 
· Burden of proof on contestant to show that the will brought into court with a presumption of validity is flawed because of capacity. 

Defects to Capacity: Even with general capacity, will may be invalidated if there is a defect.
· Insane delusion 

· Undue influence
· Duress
· Fraud 
Cases: 

· In re Wright’s Estate – Eccentric is not incapacity.

· Wright left a will, eccentric person. Gave $1 to a number of people, gave people smelly fish, chased people out of his yard, hold his breath and pretend to be dead to scare his neighbors. Capacity?
· Yes. Had ability to understand nature and extent of his assets. He knew the natural objects of his bounty.
· Being eccentric does not mean you’re not incapable of being a will. 
· Burden of proof on contestant to show that will brought into court with presumption of validity is flawed because of capacity 
· Didn't meet the burden here. 

· Wilson v. Lane – not incapacity. Capacity is a low threshold. 

· T left 16 shares to blood relatives and one to D, her caregiver at death. Diagnosed with dementia, doesn't preclude capacity. Was assessed by a doctor to have early Alzheimer’s, but he later admitted that wasn't a legitimate assessment, only for her phone bill. Ct found she had capacity. 
· If the medical assessment was real, may have led the court to conclude no capacity. 
B. Insane Delusion
Defined: Faulty percept of reality, a mistake. Affects T’s thought process so much it invalidates the will. Mistake/error that prevents Ts true intent from coming through.  

Common law approach: Average Reasonable
1. Show the insane delusion might have affected the will.
2. Causation 

3. Q: The average reasonable person in Ts position couldn't reach the same conclusion. 

Modern approach/ CA: Any factual basis, can’t be insane delusion 
1. Moved from might have to but for causation. More strict, more protective of T, harder for contester to argue. 
· But for the delusion, T would not have done what he did. 

2. If any factual basis exists to support T, cannot be finding of an insane delusion. 

Insane Delusion Analysis: Must show delusion and causation. 
1. Formally attested will? 

2. Holographic will? 

3. Testamentary capacity? 

4. Insane delusion? 

· Modern: Any factual basis to support T?

· CA: any factual basis exists, not an insane delusion. 
· CL: the average reasonable person could not reach the conclusion? 
· Assuming there is a delusion: did it cause him to do what he did? (Causation- but for causation?) 
Cases: 

· In re Honignman’s Will – insane delusions. 

· Rich husband and wife. Mr. became  convinced his wife was having an affair, wants to disinherit wife of 40 years. Mrs. argues Mr. was suffering from an insane delusion. Mr. thought he heard her upstairs w people/ feels sick in the head/ its driving him crazy.
· Ct threw out the will, invalidated by insane delusion

· Hypo: Mr. said he was going to play cards, he said he would return at 4. He hid in the bushes of the park across the street – after he waited, the person who sent the anniversary card appeared at the front door of his house – Mrs. let him in.

· Any factual basis to support his belief that his wife was having an affair?

· Modern: Yes. If any factual basis exists, can’t be an insane delusion.
· In re Strittmater’s Estate – Common law approach. 

· T diagnosed with split personality paranoia. Hated men. She joined National Woman’s party, left everything to the party. Ct found she was insane, leaving everything to the party was a product of her paranoia and insane delusions about men. 
· Could average reasonable person in the T’s position could reach the same conclusion that all men were evil? 
· Have to say yes – insane delusion
· Did it cause her to do what she did with her will? Yes. 
· Possible she would have given everything to the party even if she wasn't suffering from an insane delusion – if it was the only people she cared about. 
· Can’t say but for the insane delusion she would have done what she did. Would not pass in modern approach. 
· Breeden v. Stone – No insane delusions, drunk and high. 
· T committed suicide after involved with a fatal hit and run accident. He left a brief holographic will leaving everything he has to Sydney Stone – drug dealer. He was high on drugs when he wrote his will. Ct found his capacity was not impacted by alcohol, assessed at the time of execution. The will stands. Analysis: 
· 1. Formally attested will? No. 
· 2. Holographic will? Yes. Material provisions own hand and signed. 

· 3. Testamentary capacity? Yes. Although high and drunk, ct concluded capacity. 

· 4. Insane delusion? 
· He always thought he was being watched by the DEA – everyone was a narc b/c of his involvement w drugs. 

· Paranoid behavior.

· 4.5 Any factual basis? (beginnings of answer to outline)
· CL: the average reasonable person could not reach the conclusion that he was being surveilled? 
· Assuming there is a delusion: did it cause him to do what he did? (Causation- but for causation?) 
· No. Ct found it did not materially affect his disposition. 
· CA: any factual basis exists, not an insane delusion. 
Hypos: 

· On vacation, see the lockness monster and then it leaves. From that moment forward, I am devoted to all things lockness. In my will, I leave my entire estate to the society of preservation of lockness monster.
· Capacity?
· Yes - Sound mind, over 18.
· Is the capacity suffering from a defect? 
· Insane delusion? Can’t be dissuaded from: CA 2 prong analysis: 1. If any factual basis exists to support my belief of the existence of the lockness monster, can’t be an insane delusion. 

· He believed he saw it –factual basis exists to support the belief that the lockness monster exists?

· Depends on trier of fact - If the trier of fact is willing to buy it, its valid.

· I see st. Loyola in the back of my car. 

· I leave my estate to Jesuit order for preservation and study of all things st Loyola.

· Insane delusion?

· Probably – difference between this and the lockness monster: 

· Probably won’t get a judge to say that people who see saints are crazy. 

· Factual basis to support your belief the appearance of saints?

· Faith/ belief – not really susceptible. These cases won’t really be brought in. Religious belief is off limits. 

· Far more difficult to get any court to say it's a level of insane delusion. 

C. Undue influence
Define: Someone else influencing T’s will, if they can influence you will, not really your will. “Substituted intent” – someone substituting their intent on T. Nonphysical event, steady input and steady negativity. Rests on circumstantial evidence. In Re Estate of Sharis. 
Analysis: try to go for the CA presumption, shift the burden of proof to the bad guy, if you fail you still have as a fallback the traditional 4 factor CL approach. 

Traditional Common Law Approach (4 Factor):

1. Susceptibility of T to actions of influencer
· Ex: Advanced age, poor health, dependency on influencer 
2. Did influencer have opportunity to exert influence?

3. Influencer’s motive ($$)
4. Causation (most difficult): Did the influence cause T to do what she did? 

Note: First 3 – can bring in evidence, facts, easy to present. Causation, not as easy. BOP on accuser. 
Common Law Presumption for Heightened Susceptibility: 
1. Confidential relationship 

2. Bulk of estate

3. T weakened intellect 

Have the first 3: Shift the burden of proof to the influencer to prove he didn't do it. 

CA Presumption Doctrine for Heightened Susceptibility: 

1. Confidential relationship

2. Influencer had active procurement or execution of a will 

3. Influencer unduly benefits comparatively speaking, you’re getting more than you would have. 

Have first 3: Shift the burden of proof to the influencer to prove he didn't do it. 
Litigation magnet: Undue influence brings a lot of litigation (Lipper). How to prevent as a T?

· Testamentary explanation: ex: video tape, most discourage this. 

· No contest clause: Ex: Grandkids can’t contest the will or lose the 50K they’re entitled to – lose beneficiary status. Dissuade people from bringing less than valid lawsuits, but not dissuade them from their right to a day in court. If successful, collect because the will is invalidated due to undue influence. 

· Generally speaking, we will respect no contest clause. 
CPC 21311 – No Contest Clause

A no contest clause only enforceable in the following: 

1. A direct contest brought without probable cause. Meaning: 
· 1. You bring a direct contest alleging some fatal flaw, the will fails if you win, you take intestacy. 

· 2. 21311 won’t apply if you bring a direct contest with probable cause and you lose. Won’t hold against you with good faith. 

· 3. You bring a direct contest without probable cause and you lose – we will enforce the no contest clause against you and you won’t take. 

2. 21311(b): Probable Cause: facts would cause a reasonable person that a reasonable request for relief would be granted. A reasonable likelihood for success. 

3. 21310: Direct contest: Contest that judges invalidity of will. 

· Ex: Forgery, lack of capacity, revocation, fraud duress, lack of proper execution, all vital to the success of the will. 

Cases: 
· Lipper – T went to make her will, left nothing for her daughter in law (dead son’s widow) and grandchildren. Was living next to Frank, her other son. Analysis: 
· Common law Traditional Approach: 

· 1. Susceptibility: T is 81 years old, likely susceptible to Frank’s influence. 

· 2. Opportunity: Frank lived next door, had a key to her house, was there all the time. Every day – reminding her that the grandkids didn't call on her bday/ exc.

· 3. Motive: Revenge, Frank could get more $. 

· 4. Causation: CA Presumption Doctrine
· Confidential relationship: frank was his mother’s attorney and his son. Familial and professionally. She became increasingly dependent on him 

· Active: he drafted the will 

· Unduly benefit: he has a larger share

· Should shift BOP on causation to influencer. 

· Included a no contest clause, likely Frank’s doing. 

· Ct ended up finding the judgement for Frank – b/c insufficient evidence to show the will substitute’s Frank’s wishes for T’s. 

· Note: Incentive in a case like this to bring a lawsuit. Majority will settle b/c cost of litigation and time and delay and risk of loss are typically too big. Strike Suit. Litigation inevitable.
· In Re Estate of Sharis – Undue Influence. 
· Grandson lived with T. Grandson got power of attorney, drafted will for T. Grandson does it secretly, got lawyer that never met with T. Will gives property to T, but Grandson depleted rest of assets while T was alive. CA Presumption Analysis: 
· Confidential relationship: lived with her, managed her finances, fiduciary 

· Active in execution of will: Helped her – yes. 
· Unduly benefit: intestacy would not have favored him, no other wills that gave him all the $

· BOP shifts to Grandson.  

· He fails to rebut. Will was executed under undue influence. 

· Note: Inter vivos gifts can apply to undue influence as well
· In re Will of Moses – professor doesn't agree with outcome. 
· Mrs. Moses had a relationship with her lawyer – Holland. They were close until she died, she had 3 husbands, no children. He was 15 years younger. She had a separate attorney draft her will, Holland didn't know about it. 
· Ct concluded that Holland didn't overcome the presumption against him by dealing too closely with a client. It was the fiduciary relationship why the will couldn't be probated.
· Dissent: Moses did all she could. 
· Analysis: CA Presumption: Wouldn't have worked out under CAs presumption.  
· Confidential relationship: he was her lawyer/ physical and emotional relationship/ caregiver/ intimate relationship (enough to be confidential without being her lawyer) 
· Active in procurement / execution of will: doesn't seem like it. If you’re going to assert the presumption, have to prove the elements are there. Without more evidence, not persuaded
· Unduly benefited: Yes, got more than would have under intestacy
D. Duress 

Define: Undue influence becomes coercion. Subcategory of undue influence.
· Problem: gives suspicion when relationship between a lawyer and a CL, whenever a lawyer drafting a will for a CL that gives bequest to a lawyer, grave presumption of undue influence. 

· Irrebuttable presumption of undue influence/fraud (suspicious people): Interested Drafter Doctrine
· Within the subset of the four undue influence factors, interested drafter irrebuttable presumption is the most concerning  
· Note: Always allege, the strongest argument: interested drafter, then go for the susceptibility then the four burden test 

CPC 21380: General Statute Interested Drafter Doctrine
A - Presumed Undue Influence: (Note: 1-3 most suspicious)
1. Person who drafted 
2. Person who transcribed or caused it to transcribed and was a fiduciary relationship to T

3. Care custodian

4. Care custodian who marries T, adds time windows

5. Person related by blood/affinity to persons 1-3

6. Cohabitant/employee of any person 1-3 
7. Partner/ shareholder in law firm 1 or 2
B – Rebuttable presumption: influencer can prove by C+C evid. not product of undue influence
C – BOP shifts to influencer
CPC 21382: Exception
21380 doesn't apply to: 

A- Donative transfer related by blood/marriage/affinity to the 4th degree to T or a cohabitant of the T 

B- E – not an absolute prohibition, doesn't apply if total value <$5K and large estate
a. Look if a small gift and large estate 

CPC 21384: Certificate of independent review 

· Have another attorney look at it, review the will, third party can sign off

· Not a lot of people willing to do this
Cases: 

· Retirement Community Attorney - 
· Southern CA retirement community, leisure world. Attorney sets up shop there, advertises estate planning, CLs keep giving $$ to him in their wills. 7,000 wills, give bequest to him. 
· In re Will of Moses hypo: What if husband/bf did pick out which attorney drafted the will? Looks like CPC 2138 A(2) fiduciary. 
E. Fraud 
Define: misrepresentation, knowingly and intentionally made with intent of affecting T’s testamentary scheme. Mistakes aren’t fraud. 
· Fraud in Execution: Involves the document itself, what T signed, they didn't mean to sign
· Fraud in Inducement: T indents to sign but the contents of that will are fraudulent. 
· Undue influence: Can be 100% honest, doesn't have to be untruthful 
· vs. Fraud: is a lie, intentionally misrepresenting

· Note: Almost always see them plead together. Consider them together when you see one. 

· Constructive trust: designed to prevent fraud/undue influence. Is a fictional trust. Only use when other remedies inadequate. See Father Divine. 
1. Show Fraud

2. Show Causation
Cases: 

· McDaniel -  Fraud.
· Dispute between two sons. One moved in with T after one son couldn't care for his sick wife any longer. After the wife died, the other son encouraged the first to go on vacation to FL. Once the first son was gone, the second told T that he was abandoned and the other son took all his money and ran away. The second son never let the first son be alone with T again. Second will after second son did these things gave 89% to the second son and only a little to the first son’s kids. 
· Second son made misrepresentations, causing the T to disinherit first son completely. Fraud. Signed it intending to be your will but the contents were fraud. 

· Latham v. Father Divine –constructive trust remedy designed to prevent undue influence. 
· Mary gave almost her whole estate to father divine, religious leader. Ps claim Mary wanted to include them in a new will, but via undue influence and physical force (duress), Father Divine prevented Mary from making a new will. Ps claim Ds conspired w/ doctors and killed Mary.

· Ct found Ps could take as constructive trustees. Did not resign or change the will, only created a trust to defeat fraud and benefit those intended to be benefitted by T. 

· Use a constructive trust to give effect to an otherwise invalid/unsigned will. 
F. Tortious Interference with expectancy 
Cases: 

· Schilling v. Herrera – intentional interference with expectancy of inheritance
· Schilling (decedent) left everything to her brother in 1996. In 2003, her caretaker Herrera convinced her to change her will and make her the attorney-in-fact and leave everything for her. After T died, brother sued caretaker for intentional inteterferecne with an expectancy of inheritance. After T died, Hererra filed a petition to probate the will in August and didn't tell T’s brother about the death until December, after the expiration of creditor’s period. She ignored his calls before that. 

· If adequate relief is available in a probate proceeding, the that remedy must be exhausted before a tortious interference claim may be pursued 

· Exception: if the D’s fraud is not discovered until after probate, P is allowed to bring a later action for damages. Ct found a case for IIEI here. 
· IIEI: 
· 1. Existence of expectancy 
· 2. Intentional interference with expectancy through tortious conduct 
· 3. Causation 
· 4. Damages

V. Wills: Construction
A. Mistaken or Ambiguous Language 
1. Interpretation 

· CL: Plain Meaning Rule. Predisposition against the admissibility of extrinsic evidence (EE - anything outside the four corners of the will). All we need is the will, no extrinsic evidence. We will look at the plain meaning of the will, no EE. UNLESS, ambiguity. 
· Ambiguity: Anything reasonably susceptible to two + interpretations. 

· CL types of ambiguities: 
· 1. Patent ambiguity: Evident from the face of the will, found express language itself. No EE. 
· Ex: I give ½ my estate to A and ½ to B and ½ to C. Do not need EE, will give effect at 1/3, probably meant to say 1/3 to each. If can’t give effect, the gift fails. 

· 2. Latent ambiguity: Only manifests when terms are applied to the facts. Doesn't appear from the express terms of the will. Will allow EE to clarify. 
· Ex: Description which 2+ people fit exactly, description where no one person fits perfectly. 
· Ex: I give my house at 133 Mockingbird Lane to Fred. Ademption: At T’s death, specific bequest can’t be found, no 133 Mockingbird Lane house, Fred gets nothing. 

· But, error, I have a house at 144 Mockingbird Lane. Options:
· 1. Misdescription doctrine: Will white out #s. Court ignoring misdescription and giving effect to what’s left. Ct can resolve the latent ambiguity problem. 

· 2. Equivocation approach. No one thing fits the description, or two plus things fit the description. Will allow EE to determine the property. 
· 3. Personal Usage: I call cigar store worker Mrs. Cabott, but that wasn't her real name. Court still allowed gift to Mrs. Cabott. 

· Courts won’t accept EE if it goes towards construction of the will (Mahoney) but will accept if it goes to validity of the will (Fleming). 

· Modern/Majority: Look at T’s intention based upon the facts/circumstances at execution. Any ambiguity, ct will allow EE. Admit EE if anything is reasonable susceptible to multiple meanings. 
· Not about what the judge thinks the plain meaning is. Don't care about patent or latent ambiguity. Any ambiguity: anything reasonably susceptible of multiple meanings/ two or more interpretations. Then we allow extrinsic evidence to clear up that ambiguity. Must reasonably related to any of the possible interpretations. 
· Must be related, consistent with, or more plausible explanation. 
· Ex: I give to John, my favorite student. Evidence of Ernesto saying he’s the favorite is not admissible b/c not related to the ambiguity. 
Cases: 
· Mahoney v. Grainger - Plain meaning rule/CL. 

· T Wanted to leave residue to 25 first cousins – lawyer left it to her heirs at law. Heirs at law were her aunt, closer than the first cousins. Ct said they were going to honor the will – will wasn't faulty/defective/ no apparent defect - Lawyer made a mistake – scrivener’s error. 

· Ct says they won’t use extrinsic evidence to find the errors at law – were capable for interpreting this document. Plain meaning– CL approach. We have before us the very best evidence of her intent, we don't want to hear the other stuff.  
· Fleming – T wanted to sleep with Fleming but she wouldn't do so unless he gave her $ in his will. He drafted a fake will. Fleming brought the will to probate, court determined it was fake, didn't count. 

· Court allowed EE. EE was accepted because it went to the underlying validity of the will. Courts will always accept evidence if it goes towards the underlying validity of the will. 

· Vs Mahoney – goes to construction of the will, no EE. 
· Cole - Modern approach.
· Cole left “two hundred thousand dollars ($25,000)” to her friend. General bequest, patent ambiguity. The representative petitioned the court, it should be 25K - based on an affidavit and file notes of the attorney prepared the will. Attorney error. Ct allowed EE to clarify. Modern approach to admissibility of extrinsic evidence (don't care about patent and latent). Ct allowed for the correction of the mistake to clarify the T’s intent. 

· VS Mahoney– the unhappy cousins could sue for malpractice. 
· Arnheiter – Misdescription doctrine.
· T gave her property at 304 Harrison Ave instead of 317 Harrison Ave. The ct wont change the street number, but will construe the property as 317. White out/misdescription doctrine. Latent ambiguity. 
· Russell – Majority /Modern approach: look at T’s intention/ admit EE if anything is reasonable susceptible to multiple meanings. 
· T wrote a valid holographic will leaving everything to Quinn and Roxy Russel, her dog. Latent ambiguity, Roxy is a dog, fails, Roxy can’t take 50%. Ct said plain meaning is inaccurate, we need to look at EE to determine intent. It is what T intended that matters, not what we think the plain meaning is. 
· No ambiguity in the will, only in whether or not Roxy was a dog. Question of whether she meant to leave it to Roxy or meant to leave it to Quinn to take care of Roxy. Ct found she intended to leave ½ to the dog, which is not allowed, that ½ will pass through residue, intestacy, ½ to Quinn and ½ to Niece who was contesting the will. 
· CA held when a partial residuary gift failed, it dropped to intestacy. Today, in CA, if these gifts were to come up on same facts, this gift to Roxy would fail but it would pass to Quinn as remaining residuary beneficiary. 
· Duke - follows Russell, opens up CA ability more, important case. CA supreme court rejecting unconditional limitation on ambiguous wills, permitting reformation of unambiguous wills through admission of EE. 
· Holographic will, Duke left everything to Beatrice. If he and his wife died at same time, to two charities. Beatrice died before Duke. His sole intestate heirs petitioned for probate as did the charities. Ct found clear and convincing evidence the error established T’s intent at the time it was drafted. Reformation of an unambiguous will is permissible. Denying reformation would defeat T’s intent. 

· Old rule: no EE if will is unambiguous. This will doesn’t have anything ambiguous. We have clear and convincing evidence of T’s intent when will was drafted. Focus on the evidence at time of execution. 
2. Reformation - Correcting Mistakes 

Void: beneficiary is dead at time will executed. Lapse: dies before decedent but alive when executed. 

CL: lapse can only be saved by anti-lapse. 
B. Death of Beneficiary Before Death of Testator: Lapse 
Lapse: Gift to beneficiary who doesn't survive T. 

Note: See lapse, think anti-lapse. 

· Specific gift fails -> drops to residue then intestacy 

· CA/Modern: Residue of residue: remaining residuary beneficiaries can take when gift would go to intestacy. ½ of residue gift fails, will save for other residuary member. VS lapsed gift fails, drops to residue. 
· CL: Void gift, beneficiary was dead before will was executed. Void like it never existed, CL couldn't be saved. 

· BUT, lapse gift, doctrine of anti-lapse could save it from failing. 

· Ex: T gives to teacher, teacher is dead when she dies. Gift then drops to her estate, lapse, drops to residue then intestacy 

· But, what if it was for her brother and her brother leaves children behind. Anti-lapse will leave those gifts to those kids. 

· Predeceased beneficiary (related to you) intended and leaves issue, no contrary intention. Then on lapse of gift to predeceased beneficiary, then gift wont fail, but be saved. 
CPC 21110: Anti-lapse

· Now expands outside of wills, CA: both void and lapse gift are covered by anti-lapse doctrine. 
· VS CL: only a lapsed gift can be saved by anti-lapse, a void gift cannot. 

· Relationship between T and transferee (transferee related to T) has issue at time they die and will doesn’t say differently, gift will pass to issue. If a T is dead when instrument is executed or is failed, issue of deceased transferee take. 
· Requires: 

· 1. Related to T – kindred (blood relative – no matter how far out) OR kindred of a surviving, deceased or former spouse (deceased or divorced) – BUT not, a current spouse of transferor 
· CA adds marriage and spouse to CL

· 2. Leave issue behind

· Presumption: T would rather assets stay with transferee family line instead of pass residuary. Rebuttable presumption, can write differently in will. Evidence of contrary intention: look in the will itself. 
· Ex: I give to my bro if he survives me. Majority say yes, this is enough, survival is an express condition to taking. 
· Why do we exclude current spouse:  

· Usually, husband and wife leave everything to each other, reciprocal will. Hypo: W predeceased H, what would happen to W’s estate? (3 kids: XYZ)
· Intestacy, 1/3 to each XYZ. 

· What happens if H has a child from first marriage to W1, A?
· Now H and W leave reciprocal wills. W predeceases H, if we apply anti-lapse, the gift that would have gone to W would only go to her XYZ, H’s child A gets screwed. 

When a gift fails, two ways to for that gift to be saved. 

1. Anti-Lapse

2. Class gift 
Class Gift: gift to a class of people, changing group. People who fit this description at time of my death. Locked in place at moment of death. Magic words “class gift” helps define, look for T’s intent. 
· Analysis (not definite, just informs decision, all about intent): Dawson.
· 1. How do we describe beneficiaries? (general or specific)

· More specific we are in identifying a particular individual, doesn't look like class

· 2. How do we describe the gifts? (general or specific)
· More specific,a less it looks like class. 
· 3. Share any common characteristic? 

· 4. T’s overall testamentary scheme. 

· Ex: 10K gift to my bowling team, if I die tomorrow, 5 of them, they each get 2K. If 3 die, only 2 will take. Right of survivorship limited to those group of individuals. Gift isn’t failing if they die, it is reallocating. 
· If E (member of team) dies before me and leaves 2 kids, will we save E’s gift for his children? 

· No, not related to me, no anti-lapse. But, if E is my brother in law, kindred of my wife, Anti-lapse could apply. 

· CL: Couldn’t mix. Class gift was viewed as a presumption of contrary intent. 

· Split pro rata, similar to joint tenancy. 

· CA favors anti-lapse within a class gift unless class member was dead at execution and T knew about that. CPC 21110(a) – anti-lapse will save a class gift within a class, UNLESS, T already knew E was dead when he executed the will.  
Cases
· Ruotolo v. Tietjen – minority view, UPC Case. Mentioning “if she survives me” is not enough – anti lapse will still apply. 
· John leaves to his stepdaughter, Hazel “if she survives me.” Ct did not interpret this language as sufficient to avoid anti lapse, gives to Kathleen, Hazel’s daughter. 
· Lapse, Hazel leaves issue behind. Majority would say this language is sufficient to avoid anti-lapse. Ct here didn't- UPC approach, requires something more explicit. 

· If was in CA, no anti-lapse, language of survivorship would be enough. 

· Dawson – Nelle Stewart left her interest in her deceased husband’s farmland to her nephews on her husband’s side of the family, wanted it to stay in the husband’s family. One nephew predeceases Stewart – lapse. She knew but didn't revise her will. Is it a class gift? 
· No – b/c specific number of beneficiaries who do not represent the entire class. Only left to two nephews when her husband had more family she could have left to. B/c nephew is kindred of husband, not T, no anti-lapse (CL). Ct found that it was not a class gift, in CA would have been different. 

· Analysis: 

· 1. Specific named individuals here. Argues against finding a class. 

· 2. ½ portion of interest to each nephew, doesn't seem like a class. 

· 3. Both nephews, argues in favor of finding a class. But finding other members who fit the description tends to cut against. 

· 4. If we don't find a class, were not really achieving her goal of keeping it in the family.  

· CA, anti-lapse would have applied. Wouldn't have had to get to the class issue. 
C. Changes in Property After Execution of Will 
1. Ademption – only specific bequests, gifts fail if not there at death.
Types of gifts: Look to asset described at moment of execution
· Specific: unique/ identifiable property, “my”
· General: $, pecuniary, don't care what $ is used, also stock can be general or specific 
· Demonstrative: $ but identifying the source of the funds subcategory of general.
· Residuary: all else
Gifts Fail: 

· Specific -> ademption, gift fails/ you revoked it

· General -> doesn't matter if you have it, not subject to failure if not in existence at time of death 

· More forgiving type of gift. Cts start to look at language to view gifts as general bequests.

CA 21133 – California’s forgiving approach to ademption. 

Entitled to take property that exists at time of death. Will be entitled to receive remaining balance that exists at time of death that you can trace to the asset. 

Recipient of an at-death transfer has the right to take the specific bequest, to extent owned by T, and: 

·  (a) Any balance of the purchase price (together with any security agreement) owing from a purchaser to the transferor at the time the gift takes effect in possession or enjoyment by reason of sale of the property.

· Any remaining outstanding balance on the note. Only remaining balance we can trace directly to asset. Only remaining balance on time gift takes effect/sale.

· (b)  Any unpaid condemnation award will go to beneficiary of property if outstanding, not completed at death. 

· (c) Any proceeds unpaid at the time the gift takes effect in possession or enjoyment on fire or casualty insurance on or other recovery for injury to the property.

· Tracing proceeds 

· unpaid, if it touches hands as a T before you die, hands broken. 

· Ex: Ferrari to Fred, he gets Ferrari after it burns to the ground, he gets unpaid casualty award, any unpaid insurance proceeds. 

Sale by someone under Power of Authority: 

CA 21134 – personal representative/conservator/fiduciary sells a specific piece of property, transferee gets a pecuniary gift equal to sale of gift of property as a general bequest (Anton). 
· A - Specifically given property sold by a conservator/agent with power of attorney, transferee of specific gift has a right to general pecuniary gift equal to net sale price of property. 

· Ex: I give Blackacre to Fred. My conservator sells Blackacre, not there when I die. This provision says Fred doesn't walk away empty handed. That specific bequest will now be generated as a general pecuniary bequest equal to the asset. Will give the cash equivalent of Blackacre. Saying T had nothing to do with this, not treating this as an ademption. Significant advantage. What happens when there is a sale of someone under power of authority. 

· B – insurance awards apply too

· C – If the event happens (sell property/property is lost) and T later terminates the conservatorship and lives another year after date of termination, then this doesn't count. You are now responsible for your own behavior. You have a year to figure out this gift to this person is no longer there and you either fix it or ratify it within a year. If you do nothing after a year after the conservatorship, you are deemed to ratify, it is presumed you don't want to fix it, ademption happens. 

· This rule doesn’t apply if you don't resolve the issue within the year after your conservatorship. 

· Only conservatorships apply to exception.

When a gift fails: Drops specific to general to residuary to intestacy. 

1. Specific Bequest

a. Doctrine of Ademption: CL-  gift fails if gift isn’t there. Only gift subject is specific, only applies if item can’t be found at time of death. 

i. Presumed: T didn't intend to give it anymore

ii. Harsh rule, courts try to avoid it by construing any ambiguous language as a general bequest. 

iii. Courts say asset has changed form, not substance, but is not significant to warrant Harshness of ademption. 

1. Ex: I give to Fred 100 shares of Tiger Stock. But after I wrote the will, another corporation (Lion) acquired Tiger Stock, it was then converted to Lion Stock. Courts would trace the form from one entity to another, represents same entity. Simple change in form of asset, gift could be preserved. 
iv. Courts would construe the will at time of death than time of execution, can find out what the T had in mind. 
1. Ex: I leave my 2002 Yukon XL to Fred. I no longer have it at the time of my death. Ct may construe it as focusing at time of death, will give the car that I now have at time of death. 
b. If no one is there, drops to residuary then to intestacy if no residuary clause. 

2. General Bequest

a. Same as specific 

3. Residuary bequest 

a. If gift fails, goes to intestacy

b. Modern: partial residuary gift fails, let other residue get it.  

4. Hypo: 

a. I give to F and G 50% each. F dies before me. 

b. CL: must go to intestacy, can’t increase G without a new will. F’s 50% goes to intestacy. 

c. Modern: G gets 100% of residue under residue clause, gift that fails will be absorbed by remaining residuary. 

Cases: 
· Anton – Classic story of ademption. Ct starts to focus on intent , look at voluntary vs involuntary transfers with ademption. 

· T left ½ interest in duplex to stepdaughter and ½ to son, but not her daughter. Gave her daughter full control of finances when in nursing home. So she could afford stay at the nursing home, the daughter sold her duplex without telling T. Is the devise of the specific bequest, duplex, cancelled/ adeemed? 
· No. T didn't assent to sale of duplex. Ct concluded it wasn't a case of ademption. T wasn't capable of understanding or if capable, wasn't aware of what was happening. No ademption.
· CA: same. Was a sale under a durable power of attorney. 
· CL: would have been too bad, its gone. 
· If she had capacity, could’ve said it was a voluntary transfer. 

· Voluntary vs involuntary: 

· Couldn't have formed necessary intention to trigger ademption w/out capacity.  

· If she had capacity, what would happen? Wouldn't be a case of ademption. If we knew Mary had all her marbles and Nancy had approval from Mary, then Gretchen would have gotten nothing. 
2. Cash Dividends: Stocks Splits and Securities
· Changes made to stock over the years: 

· Mergers: corporations can change their names

· Stock dividend: corporation distributes additional shares of its stock. 
· Stock split: Readjust capital structure. 1 for 1 split: for each share you already own, you get another share. 

· Cash dividends: corporation declares a dividend payable to shareholders who hold stock as of a record date and cash is distributed to them. A share of a company's profits distributed to shareholders and usually paid quarterly, like a bonus to investors.
· Minute dividend paid, they’re separate, no longer a part of the stock ownership. Viewed as a separate asset. Q of whether or not there has been a severance from the underlying stock. 

· Publicly traded stock, typically thought as general, unless use “my,” specific.

· Publicly traded stock, assumed to be a general bequest if you don’t own any. 

· Ex: Executor will go buy 100 shares and give it to Fred or Fred can elect the alternative, cash

· Key: Fundamental difference between corporate initiated actions vs shareholder initiated actions: Volitional change vs involuntary change. CL: If company caused 100 shares to turn into 200, Fred gets the 200 shares, because corporate initiated. But if general, only get the 100 in the will. 
· Ex: T leaves “my 100 shares Tesla stock to Fred” Specific bequest. 
· What if T didn't own any Tesla stock? Does he get dividend?
· Argument that it was a general bequest, not specific. 

· If dividend comes after I die – Fred gets it. 
· Tesla declares a 1:1 stock split, before I die. I now own 200 shares. 

· What does Fred get?

· I have 100 shares of tesla stock, split 1:1, technically own 200 shares out of 2,000 instead of 1,000 originally. 
· No wealthier than before, each share is worth less now.

· Corporate initiated transaction: Would give Fred 200 shares. Fred gets benefit. Traditional treatment of specific bequests of securities.
· CL: Specific bequest, you get what the 100 turned into. But, had to be through corporate initiated transaction. 
· CL: if a general bequest beneficiary only 100 shares, not 200 after stock split. 
CPC 21132 – After acquired shares of stock (additional 100 shares after stock split) tag along with underlying bequest whether general or specific as long as you owned securities that matched when the will was executed and shares were received as a result of corporate initiated action. Only with respect to after acquired stock. Have to own at time of execution.

 (a) In your will you make a bequest of securities, and at that time of execution you owned the securities that match the description of the securities being given. Then, at your death, any after acquired shares will tag along on the bequest. Doesn't matter if general or specific. Kinds of securities: 
(1) Corporate initiated change, securities from same organization.

(2) Another organization after a merger, consolidation, reorganization, or other distribution by the org, corporate initiated.

(3) Dividend reinvestment plans - You could have received cash but you decided to get additional shares of stock.

(b) Get cash for security before death– off the table. Example above. 
I leave in n out stock, but not publicly traded. 

· Privately held stock is presumed to be a specific bequest if T didn't actually have it, you don't get it. 
3. Doctrine of satisfaction (testate equivalent of advancement)
· I leave Fred $100K. I give $10K when I’m living, I then die, how much does Fred get?

· Satisfaction: identical to advancement (intestacy), only way to prove intent: 
· 1. Written note from T, contemporaneous writing by donor saying its an advance
· 2. Writing at any time by recipient acknowledging its an advance
· 3. Will (new for testate) 
· Satisfaction vs. Intestacy: Opposite presumptions
· Intestacy: 

· I give $5K to Fred during lifetime, $10K entitled to intestacy 

· Would offset 10K by 5K if advancement applies

· Fred has issue and dies before me 

· 6409(a) – intestacy – if recipient predeceases T, advance doesn't count against issue. 

· Note: Opposite presumption for satisfaction. Not presumed satisfaction unless you intended it to be satisfaction. 
· 21135(b) – if a will – we count the partial satisfaction against the issue who take before their predeceased parent 

· We will apply anti-lapse and hold it against the kids unless T wants otherwise. 

CPC 21135 Presume not satisfaction unless: 

1. (1) The instrument (will/trust) provides for deduction of the lifetime gift from the at-death transfer.

2. (2) The transferor declares in a contemporaneous writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer.

3. (3) The transferee acknowledges in writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer.

4. (4) The property given is the same property that is the subject of a specific gift to that person.

a. (b) Subject to subdivision (c), for the purpose of partial satisfaction, property given during lifetime is valued as of the time the transferee came into possession or enjoyment of the property or as of the time of death of the transferor, whichever occurs first.

b. (c) If the value of the gift is expressed in the contemporaneous writing of the transferor, or in an acknowledgment of the transferee made contemporaneously with the gift, that value is conclusive in the division and distribution of the estate.

c. (d) If the transferee fails to survive the transferor, the gift is treated as a full or partial satisfaction of the gift, as the case may be, in applying Sections 21110 and 21111 unless the transferor’s contemporaneous writing provides otherwise.
4. Doctrine of Exoneration

· CL: – automatic presumption. Whenever specific bequest for property is being made, subject to debt, gift of property is given free and clear. 
· I give C Blackacre worth 1,000 but $999 mortgage, only really giving you $1. Executor now has to pay off the mortgage from residue. Must give property free and clear. Not very fair to residue.

· Modern/CA: No automatic exoneration. 

· No obligation to pay off debt before delivery. Not obligated to deliver free and clear of title. 

CPC 21131 – Doctrine of exoneration: No automatic right of exoneration 
· Need a specific direction, general debt discharge provision won’t do it. Have to expressly discharge debt. Have to invoke exoneration expressly. 
Abatement: Who gets what when there’s not enough to go around. 

CPC 21402: Shares of beneficiaries abate in following order: 
1. Any property not disposed of by instrument (intestacy) 

2. Residue gifts

3. Pro rata (proportional) general 

a. Unrelated general gifts first

b. Then relatives 

4. Then specific (have most priority)

a. Then unrelated 

b. Then relatives 

CPC 21400 – if intestacy provides for abatement or t’s plan would be defeated, some shares abate as necessary to follow T’s testamentary scheme. Grants courts the description to better follow T’s intent. Every beneficiary suffers a pro rata adjustment, proportionate lowering of gift.
· Notwithstanding any other provision of this part, if the instrument provides for abatement, or if the transferor’s plan or if the purpose of the transfer would be defeated by abatement as provided in this part, the shares of beneficiaries abate as is necessary to effectuate the instrument, plan, or purpose.
VI. Nonprobate Transfers: Will Substitutes
A. Introduction – Revocable Trusts
a. Types of Nonprobate transfer 
i. Life insurance
ii. LE and remainders, legal possessory estates and remainders
iii. Intervivos trusts 
iv. Joint tenancy with right of survivorship
b. Gifts require (a will/trust is just another way of making a gift, but occurs after death) 
i. Intent to give gift 
ii. delivery – wrench of delivery
iii. acceptance
c. Trusts: Transfer to one for the benefit of another (settlor = transferrer = S)
i. Requires: 

1. Legal title – trustee
a. Can be charged if don't follow intent. Trustees get paid. 
2. Equitable interest – beneficiary 
ii. Elements: 

1. Intent

2. Ascertainable beneficiaries 

3. Specific property

4. Writing requirement if trust holds land (satisfy SOF) but testamentary trust (will) must satisfy the wills act 

iii. Types (determined by when come into effect) 

1. Intervivos trusts – created while you’re alive. Nonprobate b/c once given during life, no longer belongs to settlor. 

a. Only non-probate to extent you get assets in trust before you die
b. No will necessary, if SOF doesn’t apply, doesn't have to be in writing, can create an oral trust. 
c. Can be revocable, more flexible. 
2. Testamentary trusts – in will, comes into effect at your death, will come from estate and pass through probate. Subject to ongoing probate court supervision, periodic accountings. 
iv. Types (determined by language) 

1. Revocable trusts – S reserves the right to modify/revoke. Making a gift while reserving the right to change your mind. 

a. Ex: O to A for Life, then to B

i. Remainder to B, when A dies, life estate extinguishes, only removing an impediment to B’s right to current possession. But, if O reserves the right to revoke, B has a contingent remainder. 

ii. Note: Remaindermen can prevent waste by suing. 

2. Irrevocable trusts – Set in stone

a. Creditor’s can’t collect against. But may be able to collect against IV trusts. State Street Bank
b. Trustee doesn’t have a duty to the S. 

d. Cases:

· Farkas – There has to be a present value for contingent remaindermen. 

· Farkas created an IV trust, for himself as trustee, he got it for life and remainder to MK Williams. Was also revocable. 
· Ct said: there has to be some gift, that gift was the ability to sue, a present protectable interest (remaindermen have the right to sue to prevent waste). This interest was sufficient, upheld trust. Anything really counted, fiction courts used to uphold the validity of a revocable trust.  

· Fulp v. Gilliland – UTC/ Modern authority, moving away from Farkas. We accept revocable intervivos trusts are like wills. Eliminated the present value requirement. 

· Harold left his farm to Ruth, she placed it into a revocable trust. Ruth was beneficiary, trustee and settlor (Similar to Farkas). At death, trust would become irrevocable and successor trustee would distribute the assets to her children. Ruth sold the farm to one of her children at half value, her other child, Nancy, claimed Ruth’s duty violated this sale. Contingent remainder (Nancy) suing trustee (Ruth) for neglecting her duty. 

· Ct found Ruth only had a duty to herself. Nancy didn’t have standing to sue, moved away from Farkas.  If you reserve the right to revoke, only person trustee owes a duty is the settlor. Contingent remaindermen have no standing. 

· Patterson- Modern approach, reserving the right to revoke is ultimate power. 

· Darlene created a revocable Trust, where the children were to divide the property among themselves. She amended to remove her son, Ron. Valid?
· Yes. S can amend the trust as they see fit, revocable. Trustee has to follow S. If trust contains express provision to modify, have to follow. 
· State Street Bank and Trust Co. v. Reiser – Exception to general rule, allow creditor to get paid out of IV assets. 
· Wilfred owned capital stock of corporations, put the capital stock into his IV trust. He applied for a loan for 75K. After he died, didn't pay it off, State Street brought this action to recover the assets from Wilfred’s IV trust. 
· Before beneficiaries take, creditors get paid. Bank gets paid here. Exception to general rule that probate depts get paid out of probate and that's it, may be able to seek recovery out of inter vivos assets b/c Wilfred had full access. 
· Cts first seek payment out of intestate estate or assets in probate. If those are insufficient, then courts may allow you to access the intervivos trust 

· If an individual gives Blackacre to their kids, creditors cant seek collecting against gifts you gave. You no longer own it. Courts can go after if there’s fraud involved. Irrevocable trusts, are gone, creditors cant collect against. 
· Irrevocable trust: not subject to creditors. Revocable trust: subject to creditors
B. Payable-on-Death Contracts (insurance) 
a. Non-Probate
b. CPC 5040: To change beneficiary of insurance, have to use correct form. Extends doctrine of revocation by operation of law in wills to all nonprobate, but insurance doesn't count. 
A nonprobate transfer to be transferred to a former spouse, fails, if at the time of death, not married. 

· Extending the doctrine of revocation by operation of law in wills context to all nonprobate transfers as well

· Nonprobate transfer means a provision other than a life insurance policy in this provision. Life insurance policies don't count.

Has to be a final decree of divorce (same as in wills) 

Exceptions: Revocation doesn't apply: 

· You set something in place that is irrevocable

· C+C evidence transferor intended the transfer, 

· Ex: “whether divorced or not, you should get this” 

· Ct ordered that the nonprobate transfer be maintained

· Where the transfer fails, the instrument shall be treated as it would if the former spouse failed to survive

c. Cases
· Cook v. Equitable Life Assurance Society – Strict compliance, left insurance to Doris, Doris will get insurance. To change beneficiary, have to use correct form/ give notice. 
· Cook bought a life insurance policy from D. Doris was his beneficiary, but they divorced. Divorce didn't mention policy. Cook executed a holographic will, saying to give life insurance policy to Margaret. 
· Policy goes to Doris, trying to get people paid insurance quickly, insurance company doesn't have the time to look for the correct beneficiary. 
· Same in CA. See 5040. 
· Nunnenman v. Estate of Grubbs – Grubbs named Nunnenman beneficiary of his retirement account (IRA). Grubbs in his will revoked the prior will, leaving the estate to his Mom. Didn't mention IRA. Mom found a handwritten note mentioning the IRA, brought action. Valid holographic will.
· IRA K is priority. Ct didn't find it was valid, suspected mom was fraudulent. Mom does not get the IRA. 
· Egelhoff v. Egelhoff – Governing instrument controls the outcome. Any attempt to circumvent is a failure. 
· Employer provided pensions are generally under the guidance and governance of IRSA – federal legislation. Federal preemptive. To what extent did a former wife have a right to inherit? IRSA establishes rules. Various rules of various states don't overcome this preemption. Must comply with the federal rules to change.
C. Multiple-Party Bank Accounts 
a. Joint Tenancy bank account, carries on with right of survivorship. Difficult b/c did you intend it as a present gift or deferred gift? See Varela. 
b. Modern approach/UPC/CA: Depends if challenge is brought during lifetime or after death.

i. If challenge is brought  during life of the parties, inter vivos, then the presumption is these joint party accounts are owned in proportion to contribution. DURING LIFETIME challenge is brought. 

ii. BUT once one of the parties dies, then we presume the right of survivorship controls and the survivor takes. 

iii. Presumption during lifetime is that ownership follows contribution. 

c. Cases
· Varela v. Berachea – Berachea married man w two kids, made a joint account with Varela. Varela moved into condo and was given a check card for the account. Berachea was in an accident, kids tried to stop Varela from coming. Varela withdrew $280K from account and put it in her own. Valid?
· Yes – joint bank account is a gift of funds to the other person. Final order: she gets to keep half of account and has to give half back. 
D. Joint Tenancies in Land
a. Community property with right of survivorship:
i. California encourages community property b/c tax benefit. Can take longer than joint tenancy to transfer property than a JT. 
1. CA solution: Civil Code 682.1: Spouses can take property as community property with tax benefit with right of survivorship without having to go to court. 
E. Planning for Incapacity  
VII. Limits on the Freedom of Disposition: protection of the Spouse and Children
A. Rights of the Surviving Spouse (SS)
Note: Property rights determined at time of acquisition in jurisdiction of acquisition at which you reside vs state of domicile at time of death, laws of that jx control. 

1. Share or Support- was to protect surviving spouse
a. Give SS a share of assets
i. Give them outright ownership in the assets. SS can now do what they want with those assets.  

ii. Elective share: CL separate property. SS can assert elective share to take as a right. Place a lien on assets that decedent owns at death, SS gets 1/3 of them (CL) or 1/2 (Modern). 

1. Designed to kick in only when disaster strikes, when death or divorce intervene 

a. vs community property, immediate percentage when property hits

2. Traditionally, was a 1/3 of what decedent owned 

3. Community property jx – 50% vs CL – 33% 

iii. CL: SS gets 33% whether acquired before, during or after marriage. Require lifetime transfers be brought back in (gifts, joint tenancies, and transfers to IV trusts) then and then give SS 1/3 share of assets. Protects SS.
iv. Hypo: Fred leaves nothing to Wilma, wife. Wilma has the election to take either under the will (take what will gives) or against the will (assert your statutory rights to a fixed percentage of estate of decedent). 

b. Creation of support right 

i. Only lasts SS life, your need for support ends when you die. 
ii. Ex - classic support rights: 

1. Social security: after you die, surviving spouse can elect to keep benefits you were earning or keep her own benefits. Terminate entirely at death of SS. 
2. Private Pension plan: from employers, salary continuation. You get same amount each month (defined benefit pension plan) but it depends on how the market is doing. Terminates when  you die. Moved away from this and to defined contribution plan. Support payment. 
a. Defined contribution plan: account belongs to employee, can do what they want with it, can leave it to whoever they want. Share model, not support. 
3. Homestead exemption: set aside for protection of family, guarantees house won’t be taken from you 

4. Family allowance: pending close of probate, use probate estate assets before determining beneficiaries/creditors. Provide for needs of family. Some j(x) – flat amount vs others will take into account how much family normally spends
2. In Community Property
a. Community property is an immediate percentage interest of property acquired during marriage. Immediately divided when property hits. 
i. Hypo: H and W. H is retired, living off retirement income. Any community property generated in this marriage? 

1. Not if H is using his separate property to generate income from his separate property. 

2. May be giving new spouse (W) – 50% of 0. 

3. Putting a Spouse to an Election 
a. Putting the spouse to an election: Asking SS for agreement to give away some of her community property to get some of yours. Business transaction, OK. 

b. Ex: H and W live in CA. Earned everything as community property. Penthouse and love shack (only in H’s name, doesn't matter – live in CA, community property). 

i. Can’t give love shack to H’s friend, Pat b/c W owns ½ of love shack. But we don't construe as an attempt to give something you don't own, construe as an attempt to give away his ½. 

ii. What if H says “I give W all my estate, including penthouse, if I am allowed to give love shack to Pat, if not, then to LLS”

1. Putting the spouse to an election.
4. Migrating Couples 
a. When moving  from one jx to another, Spousal protection rights determined under jurisdiction at time of death. Where you are when you die. The fact that you cross the border from a community property does not change the fact that you own ½ of assets, but no longer call it community. 
b. Quasi-Community property: Property that wasn't acquired in CA but would’ve been community property, treated as community property
i. only attaches to deceased wage earner’s property 
c. Uniform Disposition of Community Property at Death Act: limits second bite at the apple for SS. See below. Can’t acquire elective share against property that was at any time community property. 
d. Ex: H and W live in Ohio (CL - separate property state). House/Car/Rent/Checking -> all husband, separate property of H. If H dies, wife would automatically be given an elective share. 
i. H dies in Ohio. Estate worth 1 Million, Will gives W $200K, W gets $300K to get her to her elective share, 50%. Whatever the will provides is a portion of her share, only excess is surcharged against the estate (500-200=300).  
ii. H and W retire in CA. All the stuff he brought with him is his separate property. Assets are Quasi-Community property. Wife ends up with all quasi-community property as SS. We attribute ½ to her as community property and give her H’s ½. 
iii. Quasi community property only attaches to deceased wage earner’s property. If W dies first, does not give her the right to leave her husband’s property to her new bf Mario. Only there to protect SS. 
e. Ex pt 2: Reversed. H and W leave CA and move to Ohio. Same assets. Community property assets. ½ husband ½ wife ownership
i. H dies Ohio. Driving across state line will not alter the ownership of each spouse. Leaves everything to bowling team in will. Can only give up 50% of his estate. Wife asserts her elective share against husband at death, can’t do this, she was already taken care of in CA under community property. 
ii. Uniform Disposition of Community Property at Death Act: SS can’t acquire an elective share against any property of deceased husband that was at any time community property. 
5. Spouse Omitted from Premarital Will 

a. Write a will, then get married, die without changing will. Will doesn't make any provision for spouse – presume an accident. 
i. Fix by giving spouse an intestate share. (21610)
b. 21610 Only applies after execution of all decedent’s testimony instruments 
i. Ex: use a codicil, re-dates will, 21610 doesn't apply any more b/c re-dated for after marriage. Don't presume accidental any more. 
ii. Note: exam – 2 arguments: marriage did not occur after execution of all testamentary instruments b/c later document executed AND republication by codicil re-dates the will. 
c. Presumption applies unless one of the exceptions (21611): 
i. Specific provision
ii. Decedent provides by outside transfer – evidence of this 
iii. Waiver by spouse
CPC 21610: Omitted spouse: intestate but can’t get more than 50% of separate property of the estate. 
· If decedent fails to provide for spouse, who married after execution of all decedent’s testamentary instruments, omitted spouse shall get: (includes trusts and wills) 
· 1/2 of community property belonging to decedent (100% of decedent’s 50%)
· 1/2 quasi community property that belongs to decedent (100% of decedent’s 50%)
· Share of the separate property of decedent equal to that if decedent had died intestate

· BUT, in no event is the share to be more than ½ the value of the separate property of the estate. 
· For intestate share of surviving omitted spouse, in no event will you get more than 50% of separate omitted property 
Possible percentages that a surviving spouse can take (overall/review): 
· 100% - no one in first 2 Parentelic lines of lineage 
· 50% - one living child or one deceased child with issue OR surviving parents
· 33% - with 2+ living / deceased children 
· 50% - here, surviving omitted spouse 
CPC 21611: Presumption omitted spouse was omitted accidentally is rebuttable, lists exceptions: 
· Spouse shall not receive a share under 21610 if: 

1. Decedents fail to provide for the spouse intentionally, and that is expressly in the instruments

2. Decedent provided for transfer outside of instruments and intention is shown by statements of decedent/ other evidence 

a. Allows in Extrinsic evidence to show you made other provisions for your spouse

3. Spouse waived the right, can’t be unconscionable, generally must be represented by counsel – ex: prenup 
4. Fishy scenario w/ caregiver (don't worry about)
CPC 21612: What to do when taking from other people’s bequests to give to omitted spouse. Putting together interests for surviving omitted spouse: Shares taken in this order: 
1. Intestacy – anything not given away by will / trust
2. Taken from all beneficiaries in proportion to value they may respectively receive. All beneficiaries suffer a proportionate reduction based on their bequest. 
Cases

· Prestie- Traditional approach, wills rules were specifically limited to wills. Wills rules did not generally apply to trusts. Statute changed after this case. 
· Prestie and Maria were married and then divorced, lived together after divorce. Pour over will, create an IV trust, create a will that says you give the rest of your estate to your trustee of your trust. Then made his son the trustee and beneficiary of his trust, giving Maria a life estate. Prestie then died 9 months after remarrying Maria. Maria tried to take. She wants ½ intestate share under omitted spouse. 
· Will, married, he changes will, divorce, then remarried. He amended the trust, not the codicil. Divorce revokes the gift. Ct held the amendment to the trust didn't amend the will. Says Maria is an omitted spouse b/c she was not mentioned in pour over will. 
B. Rights of Descendants Omitted from Will 
a. Doctrine of pretermitted child: Get married, write will, have kid (no mention in will), you die 
b. Presume omission of child is accidental, give child intestate share 

i. Unless, gives to other parent, presume that parent will take care of child 
CCP 21620: If a decedent fails to provide for a child after execution of all testamentary instruments, child will get intestate share. 

CCP 21621: Child won’t get: Exceptions: 

1. Intentionally did it – shown in instruments 

2. Decedent had 1 or more children and gave substantially all estate to other parent of omitted child, presumption that parent will take care of the child 

a. Even if kid is born after will is executed, no issue, presume kid is protected by surviving parent

3. Child is protected by something else, example, other instruments 

CCP 6122: If decedent thought child was dead/ unaware of child’s life, child will get intestate share, presume accidental omission. 

VIII. Trusts: Characteristics and Creation
A. Introduction
a. Defined: Gift to one for the benefit of another, bifurcation of legal title and benefit. Will, avoids intestacy. Trust, avoids probate. 
i. Intent: Real indicator 
ii. Just another way to make a gift 

iii. Settlor (S) makes gift to trustee holds for benefit of beneficiary 

1. Trustees get paid 

2. Until S delivers assets, trustee owes no duty, an empty bucket. But when you put assets in, trustee is bound and beneficiary has rights to enforce 

iv. Can set up a trust for any purpose so long as not illegal or violates public policy 

v. Bifurcation: 3 levels 

1. Legal title vs equitable interest
2. Equitable: can be either present possessory or future beneficiaries

3. Trust property: rights can be either present income or principal in trust, remainder beneficiary 

vi. Revocable or Irrevocable: 

1. CL: Presumes silent trust is irrevocable. 

2. CA/Modern: Opposite. Presumes silent trust is revocable. 

3. Settlor can retain power to revoke or amend a trust. If S gives this power to another, power of appointment. Can grant to another whether revocable or irrevocable. Honorable/honorary trust: fails but honorable and definitive as long as parties agree, courts will allow argument to pass (such as pet trusts, but pet trusts OK in CA). Where intended beneficiary can never satisfy duties. 
a. Power of appointment to Trustee: General or Specific, 
i. General: can distribute those assets to anyone in the world, but they don't have to, not a trust, no duty, no obligation, can’t be forced/compelled to. 
ii. Specific/Special power: Can designate a group of people. 
b. 4 gift possibilities: 

i. Promise to make a gift in the future

ii. A gift in trust

iii. A gift right now 

iv. Precatory gift – a gift with a wish attached, not enforceable. 
c. Gift requires: (gifts are irrevocable) 
i. Intent to give gift 
ii. delivery – wrench of delivery
iii. acceptance
B. Creation of a Trust Requires:
1. Intent to Create a Trust
2. Trust Property
3. Ascertainable Beneficiaries
a. Need to know who they are

4. Written Instrument (SOF requirement, not trust requirement) 
a. SOF requires writing: 

i. Real property

ii. Marriage K 

iii. K guarantees hip

iv. K over 1 year 

b. Does not require SOF writing: 

i. K of indefinite duration (AKA Trust) with only personal property
a. Inter Vivos trust – Created during life. no writing required.
i. CPC 15207: Personal property, oral trust. Fournier. 
1. Can only be established by clear and convincing evidence. With no witnesses or segregation of assets, courts will not buy it. 

b. Testamentary trust – Created at death. Writing required b/c contained in will. Can’t make a will without writing. 
C. When a trust ends:  
a. Runs out of $

b. Runs out of purpose

c. If (b) happens before (a):

i. Assets go back to S/ source of funding to be redistributed. 

1. resulting trust: remedy designed to give back to estate, disposed of as part of residue/intestate 

2. similar to constructive trust – Father Divine. Designed to prevent unjust enrichment, have to give to intended beneficiary, forward moving vs resulting trust goes back to source, backward looking 

d. Property that doesn’t count to fill the trust bucket: 

i. Expectancies: too fragile, idea that you are a beneficiary in a will, no sufficient value, too fragile to constitute an interest in property to constitute a trust 

ii. Future profits: too fragile to support a creation about a trust

e. Secret trust: no indication on the terms of the face of the will, don't know who beneficiaries are. Fails as a trust.  Traditional remedy is constructive trust. Allow in evidence to clear who beneficiaries are. 

i. Patent ambiguity (on its face) -> semi-secret trust. Gift fails and goes back to the estate to pass in another way.

ii. Latent ambiguity (we don't see immediately) -> constructive trust. Allow extrinsic evidence. Transfer assets to rightful taker to intended beneficiary. 
Cases: 

· Jimenez v. Lee – intent is mind of settlor, obligation on part of trustee to use assets for intended purpose, and in place of doing so, trustee is personally liable. 

· While Elizabeth Lee was a minor, her grandmother purchased a bond to be used for her education. Father trustee. Daughter suing father fo assets he was holding, were supposed to be for her education. Father used them to buy ballet tickets and her ballet lessons. He didn't have the $ when she asked for it. Dad was holding the $ for benefit of daughter. 
· Ct said Trust arose even though it wasn’t a technical trust. Daughter entitled to a constructive trust on the stock. Hold Dad liable, can easily replace trustee, not beneficiary. 
· Hebrew University Association v. Nye #1 – gift without delivery, invalid, not a trust. 
· Ethel, wife of Abraham, got his library after death. Promised it to Hebrew University. Died before she could deliver them. Probate court said she intended them as a gift, not a trust. She intended the gift but lacked delivery. 
· University tried to argue she was making a trust, court didn't buy it. Court unwilling to cure a defective gift for want of delivery by construing it as a trust. 
· Hebrew University Association v. Nye #2 – constructive delivery
· Supreme court on #1. Court considered whether it was a valid inter vivos gift to the university. University comes back in and says it was a gift, not a trust. She gave a list of the books, counted as constructive delivery. OK if actual delivery is not possible/ practical. University got the books. 
· Alternatives to actual delivery: 

· Constructive delivery: gives means of access 

· Symbolic delivery: give to recipient, something that symbolizes or represents what you’re intending to deliver 

· Unthank v. Rippstein – Won’t turn every failed gift into a trust. 

· Craft wrote Rippstein a letter, saying he would give him $200 monthly for 5 years if he lived that long. Rippstein tried to position it as a holographic will. Ct declined this b/c just a letter. No present intent to create a trust. Won’t just turn a failed gift into a trust. Need clear language he’s’ set aside a fund with clear interest. 
· Clark v. Campbell – what is an ascertainable beneficiary
· Trustee said to give personal property to his friends as his trustees shall select. No specific beneficiaries. 
· Ct said not enough, no ascertainable beneficiaries. Don’t know who can enforce the terms of the trust. Friends has no legal meaning.

· In re Searight’s Eestate – George left his dog, Trixie, to Florence Hand. Testamentary trust. Fails as a trust. Honorary trust, intentions are honorable, ct allows to proceed. Only works if trustee agrees to serve. Where intended beneficiary can never satisfy duties. 

· CPC 15212 – pet trusts authorized in CA. 

· In re Estate of Fournier – Valid oral trust. 

· George gave $400K in cash to his neighbors to give to his sister at his death. Court found an oral trust, clear and convincing evidence under CPC 15207. Neighbors gave facts inconsistent with their best interest, court believed them. No writing and didn’t need one, valid oral trust. 
· Olliffe v. Wells – Semi Secret trust.

· Donovan gave residue of her estate to Wells, attempted testamentary trust, saying he can do with it what she has discussed with him or will discuss with him. Ts intent was to give it to him for a purpose outside of the will. Ct would not admit extrinsic evidence to prove intended terms of the trust to save it from failing. 
· Semi Secret trust: We know someone is supposed to benefit, but don't know who. Fails as a trust. An attempted testamentary trust. Gift fails. 
· Traditional remedy: constructive trust out to intended beneficiary. 
IX. Trusts: Fiduciary Administration – Duties owed by Trustee 
Note: travel in packs. Always cite them together. Cts have limits, can’t waive all duties. 
A. Duty of Loyalty**
a. Most important, always cite. Fiduciary duties are all derived from this duty. 
b. Trustee must act in best interest of beneficiaries at all times, no exception
c. Duty against self-interest dealing. Per se violation to self deal, purchase assts of a trust you have control over. 
d. Duty to inquire: have to ask beneficiaries how they’re doing. Fundamental to notion of reasonable exercising of discretion. Affirmative duty to inquire.

e. Exercise of Discretion: trustee must act reasonably (objective- reasonable trustee in his same case) and good faith (subjective – state of mind of trustee). See Marsman. Hard to challenge. 
i. Will look at S’s intent and potentially eliminate reasonableness component, but will never eliminate good faith. Have to act in good faith. 
ii. Trustee must inquire into assets of beneficiary, see what’s going on in their life.   
f. Exculpatory clause: not hold Trustee liable. Inoculate the trustee against lawsuits unless due to his own willful neglect and default (basically intentional conduct). 

i. Modern trend: if trustee is the one who drafted the will/trust, put burden on trustee to show it was not an abuse of the confidential relationship and was discussed w settlor and fair. 
B. Duty of Prudence/ Care
a. Care: have to collect, segregate from their own, cant comingle trust assets with personal
b. Duty to avoid conflict of interest: avoid appearance of conflict of interest, creates a presumption on fee to prove differently. 
c. Duty of impartiality: must treat all beneficiaries equal. 
C. Duty to Make Assets Productive  
a. Can’t just put it in a non-interest bearing account. Have to protect and conserve. 
b. CL: Can’t delegate to anyone else to make decisions. 
i. Prudent investor rule. If you deviated from approved list, had to act as a prudent, reasonable investor would. Loss on just one, comes out of trustee’s $. 
c. Modern: seek out experts that will enhance beneficiaries return. Encourage use of investment experts, but must still supervise. Can’t waive obligations to continue to supervise. 
i. Portfolio approach, look at everything. Balancing risk and return. Diversification almost mandatory, look at overall return. 
D. Duty to Inform & Account 
a. Affirmative duty to account and inform of all transactions. SOL won’t run on beneficiaries if accountings don't come out. Trustee, want to get accurate and timely accountings out. 
Case:

· Marsman v. Nasca - Discretionary / mandatory, how duties work, but all in language of S. Default is reasonable and good faith but settlor can change that, but can’t get rid of good faith. Duty to inquire, all duties stem from loyalty. 
· Sara left a will, to distribute to Cappy, her second husband, with remainder to her daughter, Sally. Standard: reasonable maintenance, comfort, and support (standard commonly used). 
· Cappy’s standard of life declined, couldn't keep up with the house he inherited. He asked Farr, the trustee, for $, who gave him only $300. Cappy turned to Sally, who helped maintain the house in return for her getting it after Cappy died, LE for Cappy.  Farr did not come through with intent Sara left in her will. He chose not to help Cappy. 
· Ct found Far breached fundamental duties as trustee. Duty to inquire and duty of loyalty, as well as failure to exercise discretion. 
· Distributions can be mandatory or discretionary, principal or income, any mix of the four. 
X. Trusts: Alienation and Modification

A. Alienation of the Beneficial Interest
Generally, a beneficial interest in trust is like any other. Can sell, can be seized by creditors.  
a. Spendthrift provision: Written into trust - beneficiary can’t transfer that interest or have it taken from them. Can’t mortgage against the trust, transfer the interest, or gift that interest. Prohibits from voluntarily transfer or having it involuntarily taken from them. 
i. When creditor gets a judgement against you, can only take what you own. If all you have is a mandatory income right (Scheffel), they cant get anything more than you. 
ii. CL Creditors not subject to spendthrift provision: 

1. Ex-spouses seeking alimony

2. Children not entitled to support

3. Government – seeking taxes specifically (IRS)

4. Creditors who provide the basic necessities of life (shelter, nutrition, medical care). Providers of basic necessity.
iii. Where spendthrift provisions aren’t recognized: 

1. Self-settled spendthrift trusts, using the trust to protect yourself

2. Fraudulent transfers.

iv. Self-settled asset protection: courts are suspicious

v. Support trust: Specific spendthrift trust. Set up to provide minimum level of support for beneficiary. Trustee directed to distribute as much income and principal as required to provide for beneficiary’s health, education, support or maintenance. 

1. Not a discretionary trust – mandatory and limiting. Courts will imply existence of a spendthrift provision in any support trust. 

2. Note: Need to find formula above, saying “support” is not enough.

3. Key: only as much as is necessary for support

4. ONLY creditor not subject to spendthrift provision in a support trust is a supplier of basic necessities. 
Cases: 

· Scheffel v. Krueger – Scheffel sued Krueger, ct awarded her damages b/c he sexually assaulted her minor child and put it on the internet. Krueger was beneficiary of a spendthrift trust from his grandmother. Krueger was prohibited from accessing the whole thing until he was 50, was paid “at least quarterly” for support, maintenance, and education. Mandatory income interest quarterly. 
· Ct said trustee owns assets, not Krueger. Creditors can’t reach the beneficiary’s interest in the trust. 
B. The Pour-Over Will/UTATA (CPC 6300) Settlor as Beneficiary 
a. Testamentary trust: don't have to transfer anything. Found in terms of will, only operation at time of your death. VS: Intervivos trust: can be a harder sell and often underfunded at S’s death. Combine the two: pour-over will.  
b. Pour-Over Will – many people don't put bulk of estate into trust, taking the residue and pour it into your waiting trust that’s ready to go. Taking all stuff you didn’t transfer and with a residuary bequest, giving trustee of intervivos trust what you didn't put into trust. 

i. Only stuff you got in trust before you die avoids probate. Stuff you transfer in pour-over doesn't avoid probate. 
ii. Trusts aren’t subject to wills act, asking probate court to take your estate to pour into something that’s not subject to wills act. Will look at incorporation by reference and acts of primary significance to give life/ effect to a pour-over provision. Specifically a gift as trustee. Incorporating terms of intervivos trusts into the will.
1. Subsequent amendments blow incorporation by reference, b/c not in existence when you amend a will, make a codicil, changes date. 

iii. Incorporation by reference: 

1. Referenced act with traditional pour-over, creation of the trust

2. Act/ fact must have independent significance, requires funding. Key: have to show some funding during lifetime. Have to show some assets under management, independent significance. 

3. Trust doesn’t have to be in existence when will is executed, but funding does have to occur before time of death. 

c. UTATA: Uniform Testamentary Additions to Trust Act

i. Even though property being poured over is going through probate, won’t be considered testamentary for purposes of distribution. IV trust will stay IV. (but remember assets after death can’t avoid probate)
ii. Trust can be entirely unfunded and still be valid, best of both worlds, IV and Test
iii. Don't have to put anything in trust and can put anything into it after death without probate interference. 
CPC 6300 – UTATA Pour-over wills. Can create shell trust, entirely unfunded under this provision as long as signed. Requires: 

· Identified in will 
· Terms set forth in separate instrument than will (if it was in a will, would have been testamentary)

· Doesn't require instrument to be signed at time executed 

· Before/concurrently, or 60 days after

· Dox subsequently amended will not a problem under UTATA (but would’ve been under incorporation by reference) 

· No matter how much funding occurs after death, still an IV trust. 

Note: If you don't sign the trust instrument before, currently, or 60 days after, doesn’t count. Incorporation by reference to fix/give legal effect when UTATA doesn't apply, but when unfunded, acts of independent significance doesn't work. Unsigned and unfunded, out of luck. 

Examples: 

· Ex: In will, car to bob. Rest and residue to Stacy as trustee of my trust 2020. 
· Incorporation by reference. Standard pour-over does what incorporation by reference requires us to do. 

· Ex: I go to law firm. They prepare an intervivos trust. I sign. I die before funding it. If I sign that dox, do I have a trust?
· No. Need property to have a trust. Not a trust without beneficiaries. 

· Ex: Staple $20 to trust, so always assets. Avoid inadvertent termination above. 

· Problem: looks like a testamentary trust, underfunded while you’re alive. Cts have a problem with this. 

· Classification as intervivos trust, avoids probate. 

· Ex: Revocable IV trust. I amend my IV trust then I die. 
· Amendment wasn't in existence at time I signed my will, we can’t give effect to those amendment. 

· Note: Subsequent trust amendments don’t count for will. Inexistence problem, sign a codicil to fix, trust is amended at time will is republished. 

C. Modification and Termination of Trusts 
a. Trust ends: Runs out of $ or purpose has been fulfilled. 
b. Termination: 
i. More final/ dramatic
ii. If all beneficiaries consent and trustee consents, can we terminate early? 
1. Yes.  Trustees have an interest not to consent though. 
iii. Beneficiaries consent but trustee does not?
1. S alive? If S consents, yes. 
iv. Beneficiaries consent but trustee does not?
1. S Dead? Trustees objection will be respected as long as there is an unfulfilled material purpose. 
v. Unfulfilled material purposes: 
1. Spendthrift trust: purpose was to prevent early recipient of trust assets, defats the entire purpose by terminating early
2. Support Trust: early termination can be objected to 
3. Discretionary trust: Trustee, to extent any discretion has not been exercised, has not fulfilled their duty
4. If trust has an age requirement: until you hit a certain age, unfulfilled purpose
vi. Removing Trustee: CL, very difficult
1. Modern trend: Trustee now works for beneficiary, not S. Well drafted trusts should have ability to replace trustee. 
2. S can designate individuals with extraordinary powers to: amend/revoke trust, remove trustee
c. Modification:
i. Can modify a trust: (CL – narrow circumstances Stuchel) 
1. Need consent of all beneficiaries 
2. Must be a showing of unforeseen change in circumstance 
3. Must show this unforeseen change in circumstance substantially impairs settlors intent/ material frustration.
ii. Modern: Worried more about beneficiaries, not S. Focus on established purpose of the trust and the beneficiaries, more worried about furthering their interest. Real owner of trust is the beneficiary. Riddell.
Cases: 

· Stuchel –  High threshold to modify b/c disturbs settlor’s intent. Just b/c it’s better for you doesn’t mean it makes it better for S. Rigid. 
· Beneficiary of trust had 4 kids, one disabled. Wanted to modify trust to take out disabled child. He needed to reach poverty level to stay in the government provided facility he was in. 
· Special needs trust – impose strict limitations on distribution and discretion. Provides extra support but avoids obligations that are provided for by government. 
· Ct didn't grant the modification. Unforeseen circumstances, S didn't know one of his beneficiaries would be incapable. 
· Modern trend: favor guardians at litem (normally only worried about $$) but consider non-economic situations. 
· In re Riddell – Ct moving away from substantial impairment of settlors intent. Reversal of strict nature of Stuchel.
· Daughter (Nancy) beneficiary won’t be able to handle the $, schizophrenia. Ct allowed them to modify the trust and create a special needs trust for Nancy. 
· Ct looked beyond language of the trust, said S’s intention was to see that his children would benefit. Worried about purpose. 
· In re Estate of Brown – (flawed case) 
· Brown left estate for education of nephew, Woolson. After educational purpose was completed, $ would be used for Woolson and his wife. Woolson petitioned to terminated the trust, claiming to complete the final purpose, needed to distribute all trust assets. Ct wouldn’t do it. Said it was a support trust. (Professor disagrees). Most courts would not prevent the termination b/c its not one of the four unfulfilled material purposes. 
XI. Charitable Trusts

A. Charitable Purposes 
a. Charitable trusts have to have a charitable purpose. 
b. Traditional charitable purposes: 
i. Poverty, Education, Religion, Health, Govnt/municipal services, Catchall to benefit the community. (really only 5, have to be able to link the 6th with another function)
ii. Idea that you are benefitting the community at large. 
c. Benefit of a charitable trust: Don't need ascertainable beneficiaries, RAP doesn't apply. 
i. Relieves you of the necessity of applying the rule against perpetuities b/c charitable purposes are ongoing. 
ii. Doesn't need to have ascertainable beneficiaries 
d. Hypos: 
i. Former student of mine decides to set up a charitable trust in his will for salary of a trusts teacher at Loyola? Is this a charitable purpose?
1. Yes – to advance education. Narrowly focused group of potential beneficiaries. May be an incidental benefit to particular group of individuals that has a larger community benefit when viewed in totality. 
ii. Town doctor retires. Town pays for medical school if student comes back and is the doctor for the town. 
1. Access to ongoing medical care was a greater community benefit than the incidental benefit the student received by having tuition paid. 
2. But can’t be providing for just your grandchildren, has to be a larger group than just your grandchildren. 
B. Cy Pres and Deviation 
a. Charitable trust fails. Who benefits? 

b. Doctrine of Cy Pres/ Approximation:
i. Approximating settlor’s intent. Cts can use assets in some other way, not deviating from S’s intent. 
ii. Analysis: (designed to limit discretion of ct)
1. Look at purpose of trust (distinguish between general overall charitable purpose and specific charitable purpose I was trying to perceive) 
2. Courts will try to find another specific purpose within settlor’s same general category. 
Cases: 

· Sheandoah Valley National Bank v. Taylor – Henry left envelopes of cash for kids during the holidays. Distant relatives trying to take the estate. Testamentary trust, residuary bequest to benefit kids. Ct found this wasn’t a charitable trust. 
· Well-motivated but not charitable. Didn't describe exactly what the $ was to be used for, the charitable purposes. 
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