TORTS
1. Introduction
a. What is a tort?
i. Torts are wrongs recognized by law as grounds for lawsuit
ii. ( wrong result in
1. injury to person or property
2. dignitary and emotional harm
3. economic harm
iii. Conduct that falls below legal standard
2. Goals of tort law 
a. Deterrence 
i. Deterrence of anti-social (tortious) conduct
ii. Deter this specific defendant and others like the defendant 
b. Compensation
i. restore plaintiff to condition he/she was in prior to tort

3. Damages
a. Compensatory
i. Lost wage on earnings (past and future)
ii. Medical expenses (past and future)
iii. Pain and suffering (past and future)
iv. Freedom from pain has economic value
v. Special not listen (particular to case)

b. Nominal
i. Assault, battery, false imprisonment 
ii. Damages are presumed even if just offended and not physically harmed
1. Presumed to flow from the tort

c. Punitive
i. Punish the (
ii. Awardable when conduct is egregious/malicious 

4. Tort liability 
a. Children
i. Majority of states say minors may be liable for torts as long as plaintiff can prove elements including intent
ii. Minority of states say that children are incapable of harmful intent (rule of 7s)
b. Parent liability

i. Not vicariously liable for torts of children

ii. In order to sue

1. Parent caused harm or is at fault

a. Show parents intended to use child for tool to do harm

b. Show parent was negligent in supervising child (Very hard to show define standard of care)

2. Or when Statute allows it (usually has damages cap)

c. Insanity (mentally disabled)
i. Insanity (mentally deficient) is no excuse for tort liability
Intentional Torts

1. Trespassory tort to person

a. Battery

i. Protect from bodily harm 
ii. Elements

1. Intent to inflict harmful or offensive contact

a. Intent

i. Purpose to achiever result OR

ii. Knowing that result is substantially certain to occur
b. Contact occurs
i. Contact includes any (particulate) matter that is intended to make contact (includes spears/arrows/rocks/smoke)
c. Plaintiff is either physically harmed or reasonably offended by the touching

i. Offense that would harm a reasonable persons sense of dignity

ii. Reasonably offended is objective and looks to societal norms (in this case, religion)

iii. Single Intent v Duel Intent

1. Single intent= intent to touch 

2. Dual intent= intent to touch AND intent to harm or offend 

iv. Transferred intent
1. Where a person intends to cause harmful/offensive contact with another, the resulting contact need not be with the intended target. The resulting harm or offense can be to a third party.
b. Assault 
i. Touching of the mind, protecting sense of wellbeing and peace of mind
ii. Elements

1. Intent to cause imminent apprehension (awareness) of contact that would be battery if completed

a. Intent to cause reasonable awareness (apprehension) of imminent harmful or offensive contact that would be a battery if completed
2. Plaintiff is placed in such reasonable apprehension

iii. Definitions

1. Apprehension

a. Awareness of an imminent touching 

2. Imminent

a. Without significant delay
b. Requires fact driven analysis decided by jury 
iv. Damages
1. Compensation depends on damage to mental peace
c. False Imprisonment 
i. Protect your physical and mental state from physically confined and aware of confinement 
ii. Elements

1. Intent to confine

2. Confinement

3. π is aware of confinement or physically harmed by confinement 
iii. Damages

1. Even if no harm

2. BUT actual harm when π was not aware of confinement 

a. Baby sleeping in bank vault 

iv. McCann v Walmart
1. π was told they could not leave because police were coming. Walmart argued false imprisonment requires “actual, physical restraint” but false imprisonment can occur with threats of physical force, implicit as well as explicit, or can be based on false assertion of legal authority to confine 
2. Trespassory tort to property

a. Trespass to real property (land)
i. Protect from invasion of π interest in exclusive possession of land

ii. Elements

1. π owns or legally possess land
a. mistaken belief is immaterial 

2. ( intentionally causes a tangible invasion of the land

a. Tangible invasion is entering land, throwing something on land, or refusing to leave

b. Harm to land is not required 

3. Harms π’s right to exclusive possession 

a. Low bar

iii. Damages

1. Nominal 

2. compensatory

a. Cost of repair

b. Property value decreases 

c. Emotional damages

3. Possibly punitive 

a. Only when egregious 
4. Injunction (stop trespassing) 

iv. Nuisance

1. Similar but only intangible invasion

a. Noise, lights

2. Interference with use and enjoyment of land

b. Conversion of chattel

i. Prevents other from taking ownership of another’s chattel. Encourages right to exclusive ownership 

ii. Conversion = theft, robbery in tort

1. Elements

2. π owns chattel (personal property)

3. ( intentionally exercise substantial dominion over chattel 

a. Substantial dominion

i. Treat chattel as if his own

1. Extent and duration

2. Intent to assert a right to chattel

3. Good faith

4. Harm done

5. Expense or inconvenience

iii. Damages

1. compensatory

a. fair market value at time of conversion
b. consequential damages

2. punitive if beyond intent
iv. serial conversion

1. pawn shop who buys stolen good

a. both are converters

b. so owner can get back

2. only collect once

c. trespass to chattels
i. act like have right to use (borrow) and bring back 

1. Elements

2. π owns chattel

3. ( intentionally has to exercise dominion over chattel

ii. Damages
1. Liability based on actual damage 

3. Forcible harm as civil rights violation

a. §1983

i. A person acts “under color” of state law and causes plaintiff to be deprived of a federal right

ii. Most common federal rights

1. 14th amendment- due process, equal protection

2. 4th amendment- unreasonable search and seizure

3. 8th amendment- cruel and unusual punishment 

iii. Qualified immunity

1. Shifts burden to π to prove state actors knowledge of well-founded constitutional rights

a. Right must be well founded

b. ( must be aware of right 
iv. Why?

1. Biggest reason, §1988 says that §1983 claims can recover attorney’s fees form the defendant
Affirmative Defense (to intentional torts)
1. Allow ( to escape liability even if prima facie case is stated and proved

2. ( has burden to raise and prove it

3. Self Defense

a. Reasonable belief force is needed to defend self against battery, assault, false imprisonment

b. Reasonable force was used (type and amount used)

i. Doctrine of rough equivalence

1. Type and amount of forced used must equal type of force reasonable believed is coming

4. Defense of Others

a. Reasonable belief force is needed to defend others against battery, assault, false imprisonment

b. Reasonable force was used

c. Some states require “belief” to be true (minority)

5. Defense of Property/repossession
a. Reasonable belief that force is needed to protect property

b. Reasonable type and amount of force is used 
i. Lesser degree then self defense

ii. Higher value on human life than on property

c. If someone is stealing, can use reasonable force to recapture property if in hot pursuit

6.  (Merchant’s Privilege) defense of false imprisonment and other intentional torts
a. Shopkeeper privilege to detain shoplifter

i. Reasonable belief 
1. Minority: merchant must be correct

ii. Reasonable time

iii. Reasonable manner 
7. Discipline (defense of parents hitting their kids)
a. Emerge from parent/child relationship to discipline child 

i. Reasonable belief force is needed to discipline

ii. Reasonable amount of force

8. Consent
a. If you agree to someone hurting you, they are not liable

b. Requires reasonable belief in the ( that consent was given 

c. Consent can be expressed or implied

d. You only need to consent to the act, not the consequences of that act

e. Revocation of consent can happen at any time

f. Scope of consent

i. What is the act the π agreed to and did ( exceed scope?
Negligence

1. Where a person’s actions fall below a standard of care

a. Any conduct that creates an unreasonable risk of harm to others

i. Compare conduct to reasonable person

2. Elements (allege and prove)

a. ( owed π legal duty
b. ( breach of duty
c. Π suffered actual harm
d. ( was cause of harm (factual cause)

e. Scope of liability (proximate cause)
3. Duty

a. Does duty exist?
i. Duty is generally owed, only limited situation where duty is not owed
b. What is standard of care?
i. Question of law for court (judge decides)
ii. Standard of care

1. General standard 

a. Actor is held to the standard of a reasonable and prudent person under same or similar circumstances that the actor was in at the time of the allegedly negligent act (RPP/SSC)
i. What circumstances are to be considered?

1. External circumstances?

a. The situation
i. Special emergency: an unforeseen happening or condition that calls for immediate action and that was not created by that actor
2. Internal circumstances (particular to ()?

a. Physical disability- yes
i. Person with disability is not required to exercise a higher degree of care 
ii. Reasonable and prudent person with same physical disability as actor under the same or similar circumstance 

b. Mental disability- no
i. Does not excuse a person from liability for conduct which does not conform to the standard of a reasonable man

c. Superior knowledge or training- yes
i. With respect to act

ii. Reasonable prudent person would use all of the knowledge and experience they have

iii. Exceptions: doctors, lawyers 

b. There question of duty for negligence is a question of law for the judge in determining the requisite standard of care
2. Child standard of care

a. A child accused of negligence is held to the standard of care of a reasonably careful child of the same age, intelligence, and experience (with whatever is happening in case)
i. Applies to tender years, under 14

1. Exception: when engaging in adult (usually motorized vehicles) activities, you default to adult standard

ii. Minority: 0-7 incapable, 7-14 presumed incapable

c. Limiting and expanding duty of care
i. The class or status od the parties may assign a different duty od care
ii. Common carriers: One who undertakes to transport all persons indiscriminately and is in the business of carrying passengers
1. Standard of care owed is the highest standard of care

a. Similar to strict liability 

b. Some courts read narrowly to apply Only those in the business who carry  “everyone who asks”

2. Minority: rejected in favor of RPP/SCC
3. Guest statutes: DEAD

a. only applies where P is a guest (non-paying), D is driving a car, D causes 
b. Guest statues say that the D is not liable unless willful or wanton

iii. Landowner duties to entrants to land

1. P enters onto land of D, P injured by condition of land (not activity), sues D

2. Duties to entrants by entrant categories (jury determines which category applies, judge then determines the duty)
a. Traditional common law

i. Three categories

1. Trespasser: 

a. on land without permission, no legal right to be there

b. Owed lesser duty then RPP/SCC, only must refrain from willful, wanton, or reckless

i. Dual knowledge exception: if landowner (1) knows and has reason to know of trespasser or that trespassers frequent the area, and (2) knows of a hidden hazard, 
ii. JX SPLIT: THEN some courts will trigger a duty of reasonable care and others will say you don’t warn/abate = conduct willful/wanton

iii. Most courts that follow, duty fulfilled by warning and don’t need to abate

c. Child trespasser (tender years)
i. Owe RPP/SCC duty if: (1) dangerous condition (2) children are likely to trespass (3) bc of youth and inexperience, children will face unreasonable risk of serious injury
2. Licensee

a. On land with permission, limited license (social guest)

b. Owed lesser duty then RPP/SCC, only must refrain from willful, wanton, or reckless
3. Invitee

a. Business: someone on land to offer monetary benefit to landowner

b. Public: on land open to public

c. Owed reasonable duty of care
b. Modified traditional

i. Keep three categories, but duty of reasonable care is owed to both licensee and invitee

1. Dual knowledge exception also applies

c. Abolished categories 

i. No categories

ii. Rowland v Christian

1. Outdated/out of step

2. Everyone is owed a reasonable duty of care

iii. R2d: only lesser duty for flagrant trespassers

d. RPP/SCC for a landowner

i. Remove hazards

ii. Anticipate foreseeable activities

iii. Take good care of property

3. Open and obvious hazards

a. Obvious: both condition and risk are apparent to and would be recognized by a reasonable person in the position of the visitor exercising ordinary perception, intelligence, and judgment 

b. Traditional (all or nothing)
i. Obvious hazard is own warning

ii. Not owed duty (parallels butterfield)

1. Followed by buttefield states

c. Modern (majority)
i. Comparative fault, does not bar claim

ii. Judge each case off facts

1. Recognizes that risk of harm may be foreseeable and unreasonable, thereby imposing a duty on the D, despite its potentially the condition being open and obvious 

a. Only if a rbl  would have forseen and attempted to warn and remedy

iii. question of fact for jury

d. Two general groups

i. P distracted/foreseeably inattentive

1. Employee

2. Customer in stores

ii. P must encounter hazard

1. No way to avoid

4. Recreational use statues 

a. Encourage landowner to hold open for recreation purpose to public
b. Apply where the landowner opens the land to the public and the land entrant is not a paying guest

i. Entrant is owed a duty of limited care, not to wantonly or willfully harm

c. Paying entrant is owed RPP/SCC

iv. Landlord’s duty to tenants

1. Traditional: lease of property is Treated like a conveyance, so treat the tenant like an owner
2. R3d: lessor have a duty of reasonable care for

a. The prtions of the leased premises over which the lessor retains control

b. Conduct of the lessor creating risks to others

c. Disclosure of certain dangerous conditions

v. Firefighter Rule (Professional rescue rule)

1. Professional rescuer (EMT, firefighter, police) are not owed reasonable duty of care if injured in rescue (in course of their job)
a. In order to have cause of action, professional rescuer would need to prove that  was willful, wanton, or reckless in creating condition

b. Professional rescuer has assumed risk, so no duty of care is owed. 

i. Paid for, professional risk takers

ii. Covered by worker’s comp if injured

iii. Proximate cause

iv. If rescuer could sue, would deter people from calling for help

2. Scope of risk (is the injury too remote from risks brought to scene)

a. JX
i. Broad: protected from negligence suits where rescuer was harmed by inherent or reasonably foreseeable risks
ii. Narrow: prohibits recovery from injuries from the negligently created risk that was the very reason for her presence on the scene
iii. Some don’t follow
d. Nonfeasance

i. As a general rule, there is no duty to act affirmatively if you are not already acting affirmatively, unless an exception applies

ii. Exceptions to “no-duty”

1. Hit and Run: Person has reason to know conduct has caused harm, owes duty from creating further harm

2. Innocently creates risk prevent or minimize that risk
3. Acted affirmatively and created a risk, reasonable care to prevent or minimize that risk
4. Statute

5. Undertaking exception
a. Voluntarily assumed duty by beginning to assist

b. Triggers duty of RPP/SCC

6. Don’t discourage others from not helping 

7. Special Relationships

a. Common carrier with passengers
b. Inn keeper with guest

c. Land open to public

d. Employer with employees
e. School with students

f. Landlord with tenants

g. custodian with those in custody 

e. Duty to Protect against a 3rd party

i. Generally, there is not a duty to protect a person against a third person

ii. Exceptions

1. D had acted already

a. If a D has begun to protect, duty to continiue in a reasonable way

2. D has created risk of harm through affirmative act
a. Encourages criminal act

3. Special relationship exception (duty of care is formed)

a. If D is in a special relationship with either

i. The plaintiff OR

1. Employee/employer

2. Landlord/tenant

3. Commercial landowner or occupier/ lawful entron on land

4. Carrier/passenger

5. Innkeeper/guest
6. Custodian/protectee

ii. The 3rd person (source of harm) (special relationship between D and 3rd party)
1. Often no set list, but courts may analogize to custodian/protectee

a. Control may be key

2. D’s relationship with dangerous third party

a. Most states impose a duty of reasonable care on custodian of dangerous individual to prevent those individuals from harming others
b. Minority of states require a custodian be aware of threats to a specific victim or to a group which the victim is a member before a duty is imposed

3. Parents duty to control children

a. Generally, no vivacious liability for children, but parents can be held liable for failing to control specific dangerous habits which parents know or should know in exercising reasonable care

i. Some states have no cause of action at all

4. Employer duty to control employees

a. Generally, employers are vicariously liable for the torts of their employees committed within the scope of employment and may even be liable for intentional torts that fall outside scope

i. Does employer have foreseeability of the harm (knew or should have known) and control that could have prevented harm

5. Mental health professionals with patients

a. Mental health professional bears a duty to exercise reasonable care to protect the foreseeable victim of danger
i. R2d 3 special relationship of mental health professional with patients as one giving rise to a duty of reasonable care to act for the protection of others

b. Most states have adopted a Tarasoff statute 

6. Alcohol sales cases

a. Traditional: courts would denty the liability of alcohol providers on the groudns that the provider was not a proximate cause of the harm to drinker 
b. Brigance rule- liability is often imposed when the D negligently sells alcohol to a minor or an intoxicated person, who, as a result, injuries the P

7. Factors to confirm there’s no duty

a. Once concluding there’s no duty, look to factors

i. Foreseeability of harm to the plaintiff

ii. The degree of certainty tha the p laintiff suffered injry

iii. Closeness of the connection between the defendants conduct and the injury suffered

iv. The morl blame attached ot the denednat’s conduct

v. Polcy of preventing future harm

vi. The extent of th eburen to the defendant

vii. Consequences ot the community of imposing a duty to exercise care with resulting liability for breach

viii. Availability, cost, and prevlance of insurance fo the risk invovled

iii. AND 3rd party attack was reasonably foreseeable

1. Tests of foreseeability

a. Specific harm (no state follows)

i. LO only have duty to protect against 3rd party if LO is aware of specific imminent harm (very restrictive)

b. Prior Similar Incident Test

i. Evidence of previous crimes, on or near premise

ii. But what crimes are similar?

c. Totality of circumstances
i. Look at the nature/condition/location of land and other relevant circumstances addition to prior similar incidents

ii. A lack of prior incidents will not preclude a claim when a LO knew or should have known a criminal act was foreseeable
d. Balancing test

i. Balance the foreseeability of harm versus the burden of avoiding the harm

ii. High degree of foreseeability of harm and the harm is great, burden will be higher
iii. Foreseeability of harm is lower, burden will be lower

iv. Need HIGH foreseeability 

v. Ask if (burden of avoiding harm) is less than (foreseeability of harm occurring) x (extent of harm) – similar to Carroll Towing
4. Breach of duty

a. Conduct falls below standard of care

i. Question of fact for jury

b. Looks at risk and reasonable foreseeability of risk

i. Reasonable person would foresee harm that might result

c. Because a reasonable person would have engaged in alternative conduct because of the foreseeable risks created the allegedly negligent conduct 

i. Alternative conduct

1. Would have avoided conduct that created risk by doing something else less risky 
2. Alternative Conduct must have…

a. Avoided the harm

b. Been safer

c. Been done by a reasonable person

d. Balance foreseeability of harm and cost of alternative conduct 

i. Foreseeability of harm: has this happened before? How frequently?

ii. Costs of alternative conduct

1. Risk of self and others = hassle, financial cost

e. Carroll Towing (Hand) Approach (commonly used/famous test)
i. Probability of Harm, P

1. Has this happened before? How frequently?

2. Was the ( warned?

ii. Magnitude of Foreseeable Harm, L

1. Gravity of resulting harm

iii. Burden/Cost of Safer, Alternative Conduct B

1. Risk to self and others

2. Hassle

3. Financial cost

iv. Negligence occurs where B < PL
f. Slip and Fall cases, the plaintiff must show that the defendant either:
i. ( created the condition/harm and failed to do anything 

ii. ( had actual or constructive knowledge of condition and failed to abate it 

iii. ( mode of operation/method of business made it foreseeable that others would create dangerous conditions and ( failed ot take reasonable measures to discover and remove it

g. Violation of “Private” standard or custom

i. Private standard

1. Violation of internal standard does not as a matter of law set standard of care however, is relevant for foreseeability of risk, feasibility of precautions, or reliance on a particular type of care

ii. Custom

1. Violation

a. Evidence of violation of general custom can be used by π to show ( could have engaged in alternative conduct 

b. Proof of general custom and usage is admissible because it tends to establish a standard by which ordinary care may be judged even where ordinance prescribes certain minimum safety requirements that custom exceeds

c. A person’s departure from the custom of the community, or of others in like circumstances, in a way that increased risk is evidence of that person negligence but does not require finding negligence

iii. Evidence of compliance with custom

1. evidence that conduct was in compliance with custom does not free you from liability as custom is not measure of reasonable care
a. Sure, admissible but does not show you did not breach duty

h. Proving and evaluating conduct

i. If plaintiff cannot prove the exact conduct that resulted in harm they cannot prove that the person should have engaged in alternative conduct

i. Res Ipsa Loquitur

i. “thing speaks for itself”

ii. Cases where π cannot identify negligent conduct, 
1. indirect proof of negligence
iii. Mere fact of the accident having occurred is evidence of negligence

1. How else could it have happened?

iv. Cause of harm was must have been ( negligence, as other explanations too far fetched

v. Does not substitute reasonable investigation of evidence

1. Not a safety net

vi. 3 approaches to determine 

1. Traditional test

a. Accident was one which ordinarily does not occur in absence of negligence

b. Instrumentality that caused injury under ( “exclusive control”

c. Event was not caused by or contributed to by any act of π

2. Restatement 2nd of Torts

a. Same as above

b. Other responsible causes, including π’s conduct and conduct of third persons are sufficiently eliminated by evidence

c. The indicated negligence is within the scope of (’s duty to π

3. Restatement 3rd of torts
a. Negligence can be inferred when the accident is of a type that ordinarily happen as result of the negligence of a class of actors of which ( is the relevant member
5. Actual harm: if negligent act doesn’t result in legally cognizable harm, no case
a. Is harm legally cognizable? 

i. Question of law for judge 

ii. Is type of harm recognized by law that is actionable

1. Type of harm must be physical injury to person or property

2. Pure economic harm is NOT legally cognizable
b. If yes, measurement of damages

i. Question of fact for jury

ii. Can’t be nominal, must be compensatory. 
6. Factual Cause

a. “But for” test
i. Question of fact for jury

ii. Test is “but for” ( negligent conduct who π been injured

1. Would alternative conduct by the ( not injured π 
iii. Π injury would have happened but for the (’s act

1. Not necessary for ( to be sole cause, only a cause

b. Substantial factor test

i. When but-for test will lead to absurd results

ii. Is ( substantial factor in causing harm

iii. Single indivisible injury by more than one (, all ( are factual causes

c. Proof of harm: 
i. multiple tortfeasors and not sure who did it

d. Alternative causation
i. Conduct of multiple ( cannot be causally divided, both liable unless ( can prove not cause
ii. Summer v tice mother fucker 

7. Proximate Cause
a. Type of harm to be foreseeable and Π is a foreseeable class of person
b. Elements of scope of liability:
i. Foreseeable type of harm (not manner)
1. Was this type of harm reasonably and foreseeably risked by the D’s negligent conduct?
a. Precise manner of harm need not be foreseeable
b. if the manner of harm happens in a very bizarre way, it may be an entirely different type of harm than was foreseeable.
c. An actor’s liability is limited to the physical harms that result from the risks that make the actor’s conduct tortious.
2. Superseding/Intervening Causes
a. Modern (likely to find D1 liable)
i. Case by case basis for jury
1. If risk of D2’s negligent or intentional act was reasonably foreseeable based of D1’s original negligence, then D1 still liable
a. Intervening act foreseeable to reasonable person at time of original negligence
b. “traditional” rule previously allowed D1 to escape liability for superseding/intervening causes. Actions of D2 broke causal chain
i. Mention on exam answers
c. Criminal act: considered an intervening act by courts (breaks causal chain)
d. Medical negligence
i. D1 Liable for medically caused harm 
ii. Reasonable foreseeable consequences when you injure someone
3. Termination of risk/position of safety
ii. P in foreseeable class of persons
1. Would an RPP have foreseen that that class of person would have suffered that type of harm?
2. Was plaintiff in a foreseeable class of person’s risked by that conduct
3. Foreseeable Plaintiff Minority Rule: Foreseeable P is analyzed under Duty instead of proximate cause (Palsgraf)
a. Only owe duty to foreseeable plaintiffs
c. Rescue Doctrine
i. A rescuer can sue a negligent D for creating peril to the victim when a rescuer is injured for helping the victim. 
ii. Rescuer is a class that is foreseeably risked

d. Thin Skull/Eggshell Rule
i. The extent of harm does not need to be foreseeable.
ii. ( negligent act would have caused some harm, but causes more serious injury. ( liable for type of harm even if extent is more
iii. Take plaintiff as he finds him
1. Example: if P has a condition that makes the damage more severe, the D is still liable for those severe harms.
e. Suicide
i. Most courts apply a per se rule- suicide and suicide attempt is a superseding cause
ii. Exceptions
1. ( tortious conduct induces a mental illness or an uncontrollable impulse in the plaintiff
2. A special relationship between the two parties that presumes or includes knowledge by the ( of π risk of committing suicide (doctor/counselor relationship)
iii. Minority
1. Case by case foreseeability approach, a jury could find proximate cause where a defendant’s negligence created a foreseeable risk of suicide 
Negligence Per Se
1. When a non-tort statute or ordinance sets the standard of care so that unexcused conduct that violates the statute on ordinance is “negligence in itself”
a. Ex. Breach of duty
b. Substitutes for RPP/SCC

c. A child’s violation of statute (child standard of care) DOES NOT constitute proof of negligence per se but may be introduced as evidence of child’s negligence

2. Non-tort statute/ordinance

a. Passed by legislative body that does not say about civil liability

i. Usually criminal law

3. 3 way jx split

a. Majority

i. if jury finds conduct violated statute, that is negligent in itself and is a breach of duty
ii. go through negligence analysis

b. Minority 

i. Violation of statute is only evidence of negligence. Still need to analyze breach of duty under RPP/SCC. 
c. California

i. If statute comes into evidence, then there is a presumption of negligence
4. Admissibility of statute test (legislative intent)
a. Question of law for court, need all

b. In order for statute to replace the RPP/SCC standard of care

i. Statute must be intended by legislature to protect against the type of harm that occurred (harm  caused)
ii. Π must be a member of the class of persons the statue was designed to protect

1. Can be  if contributory negligent
5. Excuses

a. Shifts burden to 
b. R2d
i. Violation is reasonable because of actor’s incapacity

ii. He neither knows nor should know of the occasion for compliance

iii. He is unable for reasonable diligence or care to comply

iv. He is confronted by an emergency not due to his own misconduct

v. Compliance would involved a greater risk of harm to the actor or to others

c. R3d

i. Violation is reasonable in light of the actors childhood, physical disability, or physical incapacitation

ii. The actor exercises reasonable care in attempting to comply with the statute

iii. The actor neither knows nor should know of the factual circumstances that render the statue applicable

iv. The actors violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public

v. The actors compliance with the statute would involved greater risk of physical harm to the actor or to others than would noncompliance

6. Compliance with statute

a. Statute is probably relevant but not determinative of lack of liability

i. Not as a matter of law, does not establish SOC

b. Tends to show, but just as evidence
Affirmative Defense
1. Contributory negligence

a.  must allege and prove

i. Π owes a duty to himself

1. SOC, same as in a prima facie case vs 
ii. Π breached that duty

iii. Π suffered actual harm

1. Π is already alleging that

iv. Π’s negligence was a factual cause of π’s harm

v. Π’s negligence was a proximate cause of π harm
b. 3 Jx approaches 

i. Minority: Butterfield Rule (4 states + DC)

1. If π negligence, then completely barred from recover
2. Very harsh

ii. Comparative fault (most states)
1. Pure Comparative fault (12 states- CA and NY)

a. Jury determines damages π suffered and then finds percentage of fault for each party
b. Π recovery reduces by percentage of fault

c. In some states, π who is exceptionally negligent (at fault) will be viewed as superseding intervening cause and bars π recovery

i. Meant to soften effects of pure states

ii. Hard without 3rd party

2. Modified Comparative fault (34 states) MAJORITY
a. If π percentage is greater than or equal to percentage of , then barred from recovery
i. Some states (Wisconsin) do just greater than 

b. If π percentage is less then percentage of , then recovery is reduced by percentage of fault
3. Blindfold rule: some states do not allow juries to know about bar to recovery

c. Computing damages (jx split)
i. Several
1. Each  is liable for their percentage of fault (only their party of pie)

ii. Joint and several

1. Each  has judgment for full amount of recovery (the whole pie)

a. Plaintiff can enforce either party or both 

iii. California

1. Some portion of damages are several and some portions are joint and several (multiple pies)

iv. Mitigation of damages (not a comparative fault rule)
1.  can argue that if plaintiff failed to mitigate damages and factfinder agrees, damages are reduced by amount plaintiff failed to mitigate

a. Can’t run up damages

d. Contributory negligence analysis 

i. Π must prove prima facie case v. 
ii.  must prove elements of contributory negligence v. π

iii. Factfinder determines π’s damages

iv. Factfinder fixes percentage of fault/negligence of responsibility on π and 
v. Do math if π isn’t barred

e. Bexiga Rule

i. If  has a duty to prevent plaintiff from being injured by their own negligence,  cannot use plaintiff’s negligence to bar recovery or argue contributory negligence as defense for policy reasons

ii. Scope of duty of  is broad enough to encompass π’s negligence,  can’t escape liability 
1. Children do not have a duty to protect themselves from abuse

2. Safety devices, guys arm crushed 

f. Apportioning responsibility outside negligence
i. Jurisdiction split

1. Cannot compare outside of negligence (Comparative responsibility)
2. Can compare all forms of fault; Negligence, Intentional, Strict liability, Recklessness (comparitve responsibitliy)
3. Can compare all fault: same as above, except strict liability (comparative fault)

ii. Factors used
1. Nature of person’s risk creating conduct

2. Strength of causal connection

iii. When intentional acts allowed to be compared, assigned higher percentage

g. Traditional exceptions to contributory negligence

i. Rescue Doctrine

1. Rescuer (rescuing someone who’s been injured by negligence of another) cannot be sued for contributory negligence unless asking recklessly
a. Either a third party has negligently put someone in danger, or person injured put themselves there on account of own negligence
i. Plaintiff is rescuerer, sues person responsible for victim’s injury.  cant claim contributory negligence 

2. Jx split (due to moving away from butterfield and toward comparative scheme)

a. If plaintiff negligent, cant compare negligence but you can compare recklessness

b. Plaintiff responsibility can be compared (pure states do not follow rescue doctrine)

ii. Last clear chance

1. Plaintiff was negligent in getting into danger, but  had last chance to prevent harm (avoid injury)
a. In butterfield jx, still applicable

b. In non butterfield, really dead

iii.  reckless or intentional misconduct

1. Jx split

a. Butterfield: where  acts reckless/inetnional, can’t do comparative

b. Some say you can compare (look above)

iv. Illegal activity

1. Traditional under butterfield: barred from recovery

2. Jx split

a. It doesn’t matter and will be factored into percentage allocation

b. Usually when plaintiff commits serious crime (case by case)
c. Any illegal act bars recovery 

2. Assumption of risk
a. Express assumption of risk (contract)

i. A signed contract, like exculpatory clause, waivers 
ii. Usually for voluntary recreational activiites

iii. Plaintiff is barred from recover if expressed release is valid and enforceable
1. Meet requirements for contract

2. Don’t violate public policy

a. Unenforceable if (Tunkl)
i. unequal bargaining power

ii. involuntary (ER room vs skydiving)
iii. Essential service 

iv. Putting into care of defendant
3. A waiver in advance is not valid if action by defendant is reckless or intention 

4. Parent pre-liability waiver for minor is invalid (majority)
a. Minority: yes, kid is screwed 

5. Cause of injury must be within scope of contract (ATV and not maintaining course)

b. Implied assumption of risk (implication of agreement)

i. Plaintiff agreeing to defendant’s conduct determine by looking at totality of circumstances

ii. Three-way jurisdictional split

1. Traditional rule (plaintiff completely barred)

a. 10-12 states

b. Completely Bars recovery when

i. Plaintiff knew and understood risk being incurred
ii. Choice to incur the risk was entirely free and voluntary
2. Primary and secondary (Defendant burden of proof)

a. Primary (completely bars recovery)

i. As a matter of law, Defendant owed no duty to guard against a particular risk of harm (no duty or no breach)

1. Playing sports

2. Employment

ii. Inherent risks

1. Question of law for court

a. Santa does not agree, thinks too much factual analysis 

b. Secondary (comparative negligence)

i. Defendant does owe duty
ii. Plaintiff knowingly encountered a risk of injury caused by defendant’s breach

iii. Plaintiff recovery should be reduced

3. Abolish implied assumption of risk as a named defense
a. Courts have abandoned AOR entirely often on grounds that traditional approach is simply inconsistent with comparative fault
b. Effects of abolish, courts can use

i. Comparative fault

ii. Defendant had no duty of care

iii. Defendant did not breach duty 

iii. Sports 

1. Usually spectator or participant

2. Whether plaintiff injured by inherent risk of the sport/watching game 

a. Could defendant remove risk without materially altering sport

b. Way particular game is played (rules and customs)

c. Risks or hazards that reasonable spectator would expect to encounter

3. Baseball rule 

a. Majority: Stadium must provide screened seats for as many spectators as may be reasonably expected to call for them

b. Minority: Or provide a choice between screen and open seating

4. Limited duty rule (minority)
a. In sports Some jx now require a limited duty of care providing that coparticipant owe only a duty to avoid intentionally or recklessly injury each other 

3. Statute of limitations
a. Serves two main purposes

i. Bars stale claims by plaintiff

1. Evidence gets lost

2. People die/forget

ii. Allow  to get on with his life without worrying about litigation

1. To avoid economic burden from infinite liability 

b. Defendant must raise and prove
i. Court will not raise sua sponte 

c. When does the claim accrue (when does clock start)

i. Discovery rule (majority jx)

1. When plaintiff discovers or should have discovered sufficient facts to bring a legal claim

a. Facts of injury

b. D’s role in causing it

ii. Traditional Rule

1. Either on the date of the tortious act, or the date of injury

iii. Latent potential harm

iv. Accrual of a claim under discovery rule is not delayed because the plaintiff does not know the full extent of her injuries or damages
v. Allow present damages and leave open possibility for second suit if substantially different injury occur

1. Hagerty case- possibility of cancer in the future

2. Only applies after being exposed to a toxic substance by defendant’s neglicne

d. Tolling and grace periods
i. Tolling (pausing) or delayed 

ii. Minority 

1. Child injured, SOL doesn’t begin to run until reaches age of majority 

iii. Unsound mind

1. Applies when plaintiff can’t function daily, unable to manage daily life and cannot understand legal responsibilities 

iv. Prison

1. Will start back up when theyre out

v. Armed forces

1. Starts back up when they’re back

e. Equitable estoppel 

1. Elements

a. Delay in filing an action that is induced by D
b. D misled the plaintiff

c. Plaintiff must have acted on information in good faith to the extent that he failed to pursue his action in timely manner

2. Fraudulent concealment 

a. SOL will be tolled if D hides a cause of action 

3. Force and threat
a. If a defendant prevented suit by physical force or threat he might be estopped from pleading the SOL as a defense 

f. Statute of repose 

i. Puts an outer limit on right to bring a civil action, that limit is measured by the date of the last culpable act or omission of the defendant. 
1. This eliminates the discovery rule

2. Protects a special class of people, particular industries (aircraft, construction)

ii. Improvements to real property= 8-12 years from last work

iii. Private aircraft product= put on market more then 12 years ago 

Emotional Distress
g. Intentional Infliction of Emotional Distress (IIED)
i. Protects a person’s right to be free from mental distress (similar to assault or offensive battery)
ii. IIED is used as an alternative claim only when the elements of other intentional torts are not met. This means that one cannot raise a claim for Battery and IIED, rather you sue for battery and use pain and suffering to cover the IIED.
iii. 1st Am protected religion and free speech may limit claims for IIED.
iv. Elements:
1. Intent or recklessness as to cause extreme/severe emotional distress or harm
2. Extreme and outrageous conduct
a. Must go beyond all bounds of decency and regarded as atrocious and intolerable in civilized society
b. The terms extreme and outrageous serve specific terms. Conduct may be outrageous but so common that it is not extreme, or vice versa.
c. Common factors:
i. Repeated or carried out over a period of time, or
ii. An abuse of power by a person with some authority over the P, or
iii. Directed at a person known to be especially vulnerable (Could be viewed as a subset of abuse of power
d. Another factor that may weigh against the D is if the P objected to the extreme and outrageous conduct.
3. P must suffer extreme/severe emotional distress or harm
v. Liability to P when conduct is directed at another person
1. Elements:
a. A member of the victim’s immediate family AND
i. Narrowly construed to only include parents, siblings, and children
b. Present at the time of the extreme and outrageous conduct
i. Exceptions: Terrorism and Sexual abuse of a child
h. Negligent Infliction of Emotional Distress (NIED)
i. DO NOT NEED TO ADD A CLAIM FOR NIED IF P EXPERIENCED PHYSICAL INJURY TO PERSON OR PROPERTY. Sue for intentional or negligent tort with pain/suffering damages.
ii. In the past, there were no claims for NIED. But with recent developments, it is allowed but there are many variations.
iii. Elements:
1. Prima facie case for negligence
2. And one of the options:
a. “Physical Impact”
i. No requirement of physical injury but must be physically impacted by negligence.
ii. Most states have abandoned this rule, but some still use.
b. Physical Manifestation of ED
i. P can recover only if she produces evidence of a physical manifestation of shock or fright after the event.
ii. Many states have also abandoned this rule, but a few still use.
c. P in the Zone of Danger
i. P can recover only where D’s negligence placed the P in the danger of physical injury, and because of that danger, the P suffered emotional harm
1. Is the D in fear of physical injury to his or herself? Need to be actually immediately threatened with physical injury.
3. Some jx combine the elements:
a. Some cts require an impact AND a physical manifestation
b. Some cts require JUST an impact
c. Some cts use ONLY physical manifestations
d. Some cts use ONLY zone of danger
e. Some cts use ONLY normal negligence prima facie case elements (CA) Þ maybe prove severe emotional distress w/ expert testimony
4. JXs with direct victim/bystander rules:
a. Direct Victim 
i. Approach: P suing D after becoming distressed due to a negligent act done to P.
ii. CA said no special rule for direct victim approach just need to prove elements of negligence.
b. Bystander Approach: 
i. P suing D because they see third party getting injured.
ii. JX split
1. Dillon v Legg (widely adopted)
a. Drops the zone of danger requirement
b. D might owe a duty to protect not only the injured person but those who might be foreseeably suffer emotional hamr because of the injury
c. Factors to determine foreseeability
i. Whether P was located near the scene of the accident as contrasted wht one who was a distance away from it
ii. Whether the shock resulted from a direct emotional impact upon the P from sensory and contemporaneouos observation of the accident, as contrasted with learning of the accident from others after it occurs
iii. Whether closely related
2. Thing v Lachusa
a. more strict construed then Dillion, that was too broad and too variable

b. elements

i. present at the scene of the injury

ii. severe emotional distress

iii. close family member

Vicarious and Strict Liability
1. Vicarious Liability 
a. Employer vicarious liability 

i. Employer is vicariously liable for torts of employees if employee commits a tort within the scope of employment

1. Employee must commit a tort (intentional or negligence)

ii. Going and coming rule

1. Typically, not within scope of employment 

2. Exceptions

a. Where the employee is “on call”

b. There the employer requires employee to drive personal vehicles for work purposes

c. Where the employer instructs employee to carry out some job-related errand

d. Where the commute serves dual purpose for employer and employee
b. Parental vicarious liability 

2. Strict Liability 

a. Liability without proof of fault

b. Abnormally dangerous activities
i. Did D engage in an abnormally dangerous activity (instead of duty/breach)

1. Explosions (blasting)

2. Things analogous to explosions

3. Can the activity be made safe

4. Is the activity common

ii. Actual harm

iii. Factual cause

iv. Proximate cause

c. Products liability 
i. Rational for holding as strict liability
1. Cosnumser expectations

2. Loss spreading

3. Practicability

4. Fairness

5. Deterrence 

d. Elements

i. Product is defective (no duty or breach as its focused on product itself, not on conduct)
1. Types of defects

a. Manufacture defect- defect in making of the product
i. Consumer expectation test

1. Did the product fail to perform in a way that an ordinary consumer would expect when used in an ordinary way

a. R3d does not explicitly endorse the consumer expectation text but the notes to the section refer back to consumer expectation
2. Often takes the form unintended abnormally dangerous products that are more dangerous than designed to be

a. Fenerally, good usest he consumer expectation test and will include food from store or restaurant

b. In California, we look to see if the defect is natural to the food, if its natural, then not defenctive
b. Design defect- defent in design that makes it dangerous
i. Consumer expectation test

ii. Risk/utilities analysis

1. Jx split: some have moved to risk utlity, some use both

2. Product is defective if a reasonable person would determine the reisk/dangers of design outweight the benefits of the design

a. NOT about whether a reasonable person would have designed it this way, but is similar when applied
3. R3d required the risk/utility analysis and proof of reasonable alternative design

4. Extremely high bar

c. Info/warning defect (only included in R3d)
i. A product becomes defective when the products foreseeable risks of harm could have been reduced or avoided by the provisions of a reasonable warning and omission of such warning renders the product “not reasonably safe”

1. May need to either alert users to non obvious risks or to inform users of the safer alternatives
2. Even if a warning is perfect in content, it may be defective because of where the warning is placed and the specific font used

ii. This type of defect says that the arny was defective because it was either nonexistent or misplaced
iii. Negligence

1. General rule: do duty to inform as to open and obvious hazareds of a product

a. Duty to warn may still exist even when obvious because the term becomes nuances and litiaggted over

2. Duty of reasomable care to provide a warning about danger of a product injures a person in that way

ii. Defect is factual case
iii. And proximate casue
iv. Of legally cognizable harm
1. Not harm to product, that is K (warranty) case

2. Must be harm to person or other property
