1. Introduction and the Role of Fault
a. What is a tort?
i. Torts are wrongs recognized by law as grounds for a lawsuit; concept of a “civil wrong”
ii. Tort law aims at vindicating individual rights and redressing private harms
iii. Focuses on loss and who bears the loss
iv. Defendant is in some sense at fault: D either intends harm or takes unreasonable risks of harm
v. D must perform a volitional act that results in damages
vi. Concept of a civil wrong
vii. Focus on
1. Identifying a loss; and
2. Who bears that loss
viii. Two possibilities about who might bear it:
1. Injured person?
2. Person who caused the loss?
ix. In general, talking about physical harm in torts
1. This would include mental suffering
x. Tort claims protect:
1. Physical injury to person/property (usually)
2. Dignitary and emotional harm
3. Economic harm (i.e., defective product, but this is more rare)
xi. Tort rules may impose liability for:
1. Intentional wrongdoing
2. Negligence
3. Strict liability
xii. Why do we need fault in Torts?
1. Could be a burden on the judicial system if there are too many cases
xiii. Tort as wrongdoing
1. Torts are wrongs recognized by law as grounds for a lawsuit
2. All torts involve conduct that falls below some legal standard
3. In almost all cases, the defendant is in some sense at fault, either because he intends harm or because he takes reasonable risks of harm
xiv. Harm required
1. In all tort cases, the defendant’s wrong results in a harm to another person (or entity, such as a corporation), that the law is willing to say constitutes a legal injury
2. The injured person is said to have a cause of action
a. That is, a claim against the person who committed the tort
3. This claim can be pursued in court
4. Most of the cases in this book involve some kind of physical injury or threat of physical injury
5. Some torts, however, involve harm that is purely commercial and others involve intangible harm such as harm to reputation
b. Harm Required
i. D’s wrong results in harm to another person which gives the injured person a cause of action against the D
c. Common Questions in Tort Law
i. What conduct counts as tortious or wrongful?
ii. Did the conduct cause the kind of harm the law will recognize?
iii. What defenses can be raised against liability if D has committed a tort?
d. Trial Procedure
i. P bears the burden of meeting prima facie case by alleging all the elements of the tort
ii. Burden - preponderance of the evidence (51%): evidence when weighed with that opposed to it has more convincing force that the greater probability is in favor of the party on which the burden rests
iii. Jury decides the facts; concept of equipoise
iv. Procedural devices for raising issues of sufficiency of proof: nonsuits and directed verdicts
v. Types of proof: direct evidence & circumstantial evidence (inferring fact B from fact A)
vi. Inferring negligence: take facts and infer the conduct was negligent
e. The Prima Facie Case
i. The Prima Facie Case - the tort on its face
1. The concept
a. The elements of a tort
b. Each tort has elements
2. The elements make up the prima facie case of a tort
ii. Pleading a tort
1. Facts ---- elements
iii. Differentiate: allegations from proof
f. The Burden of Proof
i. Civil Case: preponderance of the evidence “more likely than not” that a fact is true
ii. Compare Criminal intent: beyond a reasonable doubt
g. The Fault “Continuum”
i. The middle ground of the fault continuum is the recklessness/wanton
ii. On one far end is the negligence end
1. No intent, no recklessness
2. Did the person act reasonably?
iii. On the other far end is the purposeful actions
iv. Intent: Purpose or knowledge
v. Less than intent: Reckless, Willful or Wanton
1. Hypo: The Road Rage Incident
a. Apparently tailgating another car
b. At one point both cars stop and he gets out and goes to the other car
c. The car that was being followed then pulls away and tries to escape
d. Road rager then gets back in his car and tries to follow the car, runs a red light and hits the P
e. Was there the intent?
i. No
ii. This was reckless action, not intentional
vi. Negligence: Act unreasonably
1. Not a mental state (compare intent) but still a type of fault
vii. Defining intent
1. The Restatement Third of Torts defines intent to produce a consequence as either a purpose of producing that consequence or knowing that the consequence is substantially certain to result
viii. Distinguishing intent from negligence
1. Legal fault usually takes the form of intent or the form of negligence
2. Negligence is a large subject, to be considered beginning in Chapter 5
3. In general, negligence is conduct that creates an unreasonable risk of harm
ix. Reckless, willful and wanton conduct
1. Between intent and negligence, courts sometimes identify another level of fault - willful and wanton, or reckless conduct
2. To establish wantonness, the P must prove that the D, with reckless indifference to the consequences, consciously and intentionally did some wrongful act or omitted some known duty
3. The Restatement Third identifies recklessness:
a. When a person’s conduct creates a known risk that can be reduced by relatively modest precautions, that conduct should be considered reckless rather than simply negligent
h. Van Camp v. McAfoos (fault is an essential element for pleading a tort action)
i. P alleged D, who was operating a tricycle on the public sidewalk, drove the tricycle into P’s leg, striking the right leg of P and injuring P’s Achilies tendon. The issue was whether P pled a proper cause of action. Court held P did not plead a proper cause of action because intentionally wrongful or negligent wrongful use of the tricycle (fault) was neither pled nor could it be made out from P’s allegation. Fault is an essential element of liability and it was not presented in the leading and the proof. Therefore, a cause of action was not pled; P did not meet prima facie case. The presence of fault or wrongdoing must be present in the pleading.
1. Rule: to meet the prima facie case, P must allege facts showing fault in the pleading in order to recover in tort for her injuries (P must later prove these facts)
a. The elements make up the prima facie case of the tort
2. Applied: she did not allege facts that would support a finding of fault. Accordingly, she did not meet the prima facie case.
3. Outcome: since she did not allege facts sufficient to meet the prima facie case, she loses. Her case is dismissed.
4. Hypos:
a. P. 10 Wife hypo: Husband’s at fault; there was intent, he hit her repeatedly
b. Tree & Porsche: Tree - not done intentionally, but was it done negligently (unreasonably)?
i. If had notice of unstable tree, would be; negligent for tree falling over b/c they had knowledge of the problem
c. Veering car: variation on hypo
i. Driver runs off road and into tree - at fault? Need to ask whether they were unreasonable (drinking coffee, drunk, not paying attention)
1. Situation where there was no fault?
a. Driver had a heart attack (no previous heart attacks). Maybe if had previous heart attacks and was told not to drive on medicine - looking for fault
b. Fault will be either intent of negligence
ii. The Fault Principle: Tort liability (generally) requires fault on the part of the D. McAfoos
iii. Fault can be either:
1. Intent; or
2. Negligence
iv. P on a public sidewalk
v. P was struck by McAfoos riding his tricycle
vi. P suffers a serious injury as a result
vii. P claim is that she should recover from McAfoos
viii. Facts of the case come from the P’s pleading (what she is alleging)
ix. The court says that a person does not have the right to necessarily not be hit by something on the sidewalk
1. There must be FAULT
2. She could have plead intentional or negligent fault
a. But she does not plead any fault
x. Van Camp loses because facts are insufficient 
xi. Fault
1. What could Van Camp have alleged to show fault in this situation?
2. Why didn’t she allege fault?
a. Probably because the lawyer knew he couldn’t show that there was fault and wanted the court to agree that he didn’t need to show fault
3. Rational for Fault:
a. Why do we require it?
b. Is it fair to Ms. Van Camp?
4. Both intentional misconduct and negligent misconduct can be forms of fault
5. Specific tort claims require pleading particular types of fault
xii. P’s posture satisfies us she would have us impose liability without fault
xiii. Where an essential element of the cause of action is missing, the question is not what may be shown under the pleading but whether a cause of action has been pled
xiv. Intentionally wrongful or negligently wrongful use of the tricycle is neither pled nor can it be made out from the bare allegation defendant operated a tricycle on said public sidewalk and drove the tricycle into the rear of the P without warning
i. Van Camp displays both a substantive and a procedural theme
j. The substantive of tort law theme has to do with the grounds for liability
k. The procedural theme has to do with how a tort cause of action is pleaded in court
l. Applying the Fault Principle
i. Hypo 6(a) on pg. 10
1. This could be proved as a battery pretty easily
ii. Hypo 6(b) on pg. 10
1. Probably wouldn’t be able to impose liability
2. Unless there are other facts we don’t know about, hard to prove that the person was negligent
iii. Hypo: The Veering Car
1. Person swerves and hits person on the sidewalk
2. Person who swerved doesn’t remember anything
3. Might be able to prove fault, just depends on the facts
a. Did they have a medical history that would cause them to blackout?
2. Intentional Torts
a. Intent and the Intentional Torts
i. Battery (protects bodily autonomy)
1. Overview: an intentional, unconsented-to contact with another/intentional infliction of a harmful bodily contact upon another. Battery is a type of trespassory tort that is accomplished by the use of some physical force. Battery protects an interest in being free from an intentionally inflicted harmful or offensive contact (preserves bodily integrity and redress private harms)
2. A definition (not all-inclusive but sufficient for our purpose) of a battery is the intentional infliction of a harmful bodily contact upon another
3. Elements of Battery: An Actor commits a battery if:
a. He acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact; and
b. A harmful or offensive contact with the person of the other directly or indirectly results
i. Note: P has burden of proving elements to meet prima facie case; D has burden of asserting affirmative defenses
c. The Restatements’ Definitions of Intent: Restatement Second
i. In order that an act may be done with the intention of bringing about a harmful or offensive contact...the act must be done
1. For the purpose of causing the contact...or
2. With knowledge on the part of the actor that such contact...is substantially certain to be produced
a. HAVE TO MEMORIZE THIS DEFINITION
b. THIS IS THE DEFINITION OF INTENT FOR ALL INTENTIONAL TORTS
d. The Restatement’s Definitions of Intent: The Third Restatement
i. Restatement Third: pg. 45 n. 2: general definition for intent
1. Purpose to produce that consequence or
2. Knowledge the consequence is substantially certain to result
a. APPLIES TO ALL INTENTIONAL TORTS
e. What do we need to prove for a battery?
i. Fault
1. The type of fault is intent
ii. A harmful or offensive contact
4. Offensive contact: contact that offends a reasonable sense of personal dignity or contact that is highly offensive to the other’s unusually sensitive sense of personal dignity and the actor knows the contact will be highly offensive to the other
a. Bodily contact
i. Neither harm nor offense would be sufficient for a claim in the absence of bodily contact
ii. There is often no dispute in a case whether contact occurred between the P and the D
1. But what does bodily contact really mean?
5. Intent and insanity: the rule
a. Polmatier case (pg . 52)
i. Son-in-law (D) beats and kills father-in-law
ii. Defendant certainly has intent for battery
iii. But: the intent is caused by mental illness
b. General Rule: treat the insane or mentally ill like any other plaintiffs
i. If they have the requisite intent, they are liable
ii. The reason why they have that intent is irrelevant
c. We can go two routes:
i. All we care is if the person had intent
ii. Or if the intent was driven by mental illness, we disregard
d. Whether courts adopt a single or dual intent rule may be important to cases involving children and people with diminished mental capacity where intent to harm or offend can be difficult to establish
e. When a D intends to harm the P but does so because of insanity, ordinary rules of battery apply
f. The usual American view is that insanity does not excuse one from tort liability
g. In Polmatier v. Russ (Conn. 1988), D Russ shot his father-in-law Arthur Polmatier, causing his death
i. Russ was found not guilty by reason of insanity on a murder charge in criminal court, but in the tort action, a judgement was entered for the P
ii. According to the court an insane person may have an intent to invade the interests of another, even though his reasons and motives for forming that intention may be entirely irrational
iii. Because Russ intended to shoot Polmatier, P was entitled to prevail
h. Not all countries hold the insane liable for intentional torts
6. Extent of Personal Autonomy
a. Cohen: no touching when told of religious beliefs
b. Hypo: The Crowded Elevator
i. Walk into an elevator and tell everyone that you do not want to be touched
ii. Crowded in there, and somehow the person gets touched
iii. Assume there is intent
iv. Is this the same as Cohen, with the religious beliefs?
v. Have to be realistic: there are limits to personal autonomy
vi. Want to accommodate religious beliefs, but certain beliefs we won’t be able to accommodate
c. Restatement Third:
i. (a)...(2) contact is highly offensive to the other’s unusually sensitive sense of personal dignity, and (2) the actor knows that the contact will be highly offensive to the other.”
ii. But: No liability if “requiring the actor to avoid the contact would be unduly burdensome.”
1. Basically trying to get at the fact that people’s personal sense of dignity should be respected, but that this can only go so far
2. At some point, if it is an unusually sensitive sense of dignity maybe not
7. Volitional Act Requirement
a. Hypo: The Medical Exam for Chest Pains
i. Offensive contact there
ii. But D had neurologist testify that he had a crazy disease he suffered from weird seizures that make him do repetitive contacts that are involuntary
1. Doctor says he doesn’t remember anything that happened
iii. So does it have to be a voluntary act to be a battery?
1. Yes it does have to be voluntary
b. Hypo: The Pool Accident
c. The action has to voluntary
8. Liability of Parents for Children's Actions
a. Possibilities
i. Parents are automatically liable for a child’s torts by statute
1. “Any act of willful misconduct of a minor that results in injury or death...shall be imputed to the parent”
ii. Parents themselves commit a tort: negligence for failing to supervise a child
b. Ways to treat children?
i. Simply apply the definition and treat as a question of fact
ii. Absolute age cutoff
1. Often: under age 7 (Rule of Sevens)
c. In states without the cutoff, treat the children as if they were anyone else
i. The child has to meet the elements of the tort
ii. Have to prove intent and knowledge
1. So have to show that Brian understands cause and effect
a. That if he pulls the chair, she will fall down, and harm herself or be offensive
d. The common law rule is that parents are not vicariously liable for the torts of their children simply by virtue of being parents
e. Statutes imposing liability on parents for their children’s torts exist in virtually every state, but they are usually limited in two significant ways:
i. The child’s tort must have been committed willfully or wantonly
ii. The damages that may be obtained are limited
1. Some states cap damages at a very low amount, while others are less restrictive
f. When parents are sued under a parental liability statute, the court’s inquiry will be whether the child’s acts fit the particular statutory definition that gives rise to parental liability
g. A child’s parents will not be liable under a statute for every common-law intentional tort committed by the child
h. Ps who sue parents for the parents’ own fault will often allege that the parents negligently supervised their child, and that this caused the P’s harm
i. Such claims are very difficult to win
ii. Indeed, such a claim failed in Van Camp v. McAfoos because the Ps did not prove that the parents were at fault
9. Dual or Single Intent Question:
a. Single Intent: Purpose/knowledge re contact that turned out to be harmful/offensive; D doesn’t have to appreciate the “wrongfulness” of the contact; just intended contact for whatever reason
i. Kisser gets off b/c didn’t intend for contact to be offensive; hugging uncle gets off (dilemma: uncle should get off, but kisser shouldn’t)
b. Dual Intent: Purpose/knowledge re harmful/offensive contact; have to show D understood the contact was offensive
c. The possible interpretations of intent:
i. Dual intent
1. Intent to cause a contact; and
2. A harmful/offensive contact
ii. Single intent: intent 
d. Consequences of single or dual intent:
i. Hypo: The Long Lost Uncle and the family Reunion
ii. Hypo: The Egotistic Kisser
e. General Rule: split
i. Restatement says more jurisdictions than not adopt single intent
ii. But Selmi not sure about that
1. Says this issue doesn’t really actually come up that much
10. Doctrine of Extended Liability: D is at fault for all torts committed, even if D didn’t intend to commit all of those torts; parasitic damages. If the elements of a tort are present, D is liable even for unforeseen consequences (i.e., liable for extended liability). Compare to negligence, which is generally limited to foreseeable consequences (D can’t act unreasonably if D did not know the risk b/c it was unforeseeable)
a. Rule: if the elements of a tort are presented, D is liable even for unforeseen consequences (i.e. there is extended liability)
b. The Doctrine of transferred intent
i. Can take the intent that is directed towards one thing, and transfer it and complete the battery when the offensive/harmful contact is towards someone else
ii. A legal fiction
iii. Rationale for the doctrine
11. Damages that a P can recover for an intentional tort
a. Nominal damages: valued at $1. Minimum recovery; no need for physical harm (except for trespass to chattels, which requires actual harm (dispossession or substantial damages to the chattel))
b. Economic damages: can be substantial. Include medical bills, lost wages
i. If the intentional contact causes damages such as medical expenses or lost wages or earning capacity, those damages are readily recoverable upon proper proof
c. Pain and suffering and emotional distress: (non-economic damages)
i. When emotional distress results from a trespassory tort like battery, assault, or false imprisonment, damages for the distress are readily recoverable whether or not the P has suffered physical harm
ii. A battery that is offensive but not physically harmful, then, can give rise to a substantial damages award
d. Punitive damages: possible
e. No need for physical harm
i. Battery protects an interest in being free from an intentionally inflicted harmful or offensive contact
ii. The P who wins a battery case has proved that he has suffered an invasion of this protected interest, and is thereby entitled to damages to compensate for that invasion or loss
iii. Battery is one of the so-called trespassory torts, that group of torts (also including assault, false imprisonment, and some property torts) that are accomplished by the use of some physical force and are regarded as harmful in and of themselves
iv. These torts are actionable even if the P has no proven physical harm
v. Sometimes it is said that with these trespassory torts, damages are presumed to flow from the tort itself
12. Snyder v. Turk (intention to commit offensive contact required for battery)
a. D was a surgeon performing a gallbladder operation. D became angry with P, a scrub nurse, because D beleived P was incompetent and complicaitng the procedure. When P handed D an incorrect instrument, D grabbed P’s shoulder and pulled her face down to view the operation site. D committed battery because reasonable minds could infer that D intended to commit an offensive contact when he grabbed P’s should and an offensive contact resulted. We know it’s offensive contact b/c the doctor could’ve told her what he wanted her to do rather than grabbing her shoulder.
b. The parties agree that a battery is defined as an intentional, unconsented-to contact with another
c. A person is subject to liability for battery when he acts intending to cause a harmful or offensive contact, and when a harmful or offensive contact results
d. Contact which is offensive to a reasonable sense of personal dignity is offensive contact
e. The allegedly tortious act
i. D allegedly grabbed the P by the shoulder and pulled her down
ii. D said “can’t you see where I’m working? I’m working in a hole.”
iii. D also was exacerbated
f. More on the elements of battery
i. Change the facts
1. No exasperation
a. Is it still a battery?
i. Probably
2. No exasperation and grab, but doesn’t pull her down
a. Didn’t intend an offensive contact
b. Probably just intended to get her attention
c. Might still be offensive, would be more arguable
g. Proof questions
i. How does the P prove that the D had intent?
1. Can’t read their mind
2. So have to look at the circumstances and see if the D had the intent
h. What do we need to prove for a battery?
i. Fault
1. The type of fault is intent
ii. A harmful or offensive contact
i. Applying the Elements of Battery
i. Applying the elements of the prima facie case:
1. Was there a harmful contact?
a. No
b. Was there an offensive contact?
i. Has to be offensive to a reasonable sense of personal dignity
ii. Grabbing the shoulder and shoving her face down probably offended her personal dignity
2. Was there intent?
a. Seems like generally, the doctor's actions were intentional
j. Hypos
i. Fisher case (famous contact case) - snatched plate from black man’s hand; snatching the plate was offensive contact
1. Didn’t touch the P, touched the plate - that’s enough. Why?
2. Bodily autonomy is the interest protected - snatching plate was sufficient b/c plate was closely connected w/ his hand
3. P had put the plate down before the waiter snatched it? No battery b/c no physical connection
4. The court said:
a. The intentional grabbing of P’s plate constituted a battery
b. The intentional snatching of an object from one’s hand is as clearly an offensive invasion of his person as would be an actual contact with the body
5. It is sufficient contact to just touch the plate
6. If you are connected to the object probably sufficient
ii. Tobacco smoke case - blowing smoke in someone’s face - particulates of the smoke is the contact (tobacco smoke, as a particulate matter, has the physical properties capable of making contact)
1. In contrast: sound waves & light waves are NOT contact b/c not physical & can’t see it
2. Probably would be an offensive contact when he blows smoke in the anti-smoking advocates face to humiliate him
3. But courts are leery to find a battery in general with smoke cases
iii. Neighbor & Hit Song: would be considered a nuisance (interference w/use/enjoyment of land), but not a harmful/offensive contact
1. You’re in your apartment and neighbor keeps blaring this song (worst song of all time)
2. Is this a battery?
3. Assume intent is met
4. Is there sufficient contact?
5. Law has traditionally said that sound waves are not sufficient for a battery
a. Not a tangible contact
6. Ds released ozone that impacted the Ps and injured them
7. Ozone is a physical particle, but it is invisible
8. Court said this was a battery
9. What do you do with an invisible contact, that actually is something physical?
a. This is the far end of the spectrum
iv. Ozone: contact may be w/ an inanimate object
v. The Angry Professor
1. Spits at person in class but hits the book
2. Is it sufficient contact that it hits the book?
3. Yes
vi. The Angry Contractor
1. Contractor, sitting on another truck, spits in the face of person driving in car
2. Person rolls up window, so spit just hits window not them
3. This one is on the edge
4. Is the car connected to the person’s body enough?
5. Courts have ruled that it is sufficient
13. Cohen v. Smith (unconsented-to contact is battery - knowledge of offensive contact)
a. P was admitted to the hospital to deliver a baby. P’s husband informed the doctor (who informed the hospital staff) that P’s religious beliefs prevented her from being seen naked by a male doctor. A male nurse allegedly observed/touched P while she was naked. D committed battery because Ps did not accept the medical procedure of being seen unclothed by a male doctor and Ds were aware of P’s religious conviction, yet treated p as if she did not have those convictions. The determination of bodily integrity is ultimately the purview of the person alleging improper contact. Prima facie case met because P told the doctors she didn’t want to be seen naked.
b. Harmful/offensive contact:
i. Is there a harmful contact here?
1. No, she didn’t even same she was harmed
ii. Is there an offensive contact here?
1. She was offended by the contact (religious case)
iii. Why or why not?
1. She asked not to be touched because of her religion
2. Was it offensive to a reasonable sense of personal dignity?
a. The court respects a person’s religious beliefs
b. Since she asked the male doctors not to touch her, it offends her reasonable sense of personal dignity
c. Trying to protect bodily autonomy
i. Tort law has great respect for this
ii. People get to set the rules for how they are touched
iii. Since the doctors were informed, the touching was offensive
iv. One problem with all of this is that Cohen just told the doctor that she couldn’t be seen unclothed by a male
1. Aren’t seeing and touching two different things?
a. Realistically, if you don't want to be seen, don’t want to be touched as well
c. Intent:
i. Is there intent?
1. If the nurse intended to aid, there would be intent to touch the patient
2. The nurse would probably say they intended to help the patient
3. Assuming that they need to have intent to cause harmful or offensive contact, was that there?
a. The fact that he was told not to see her, and was still there, probably is enough to show the intent
d. Liability for battery emphasizes the P’s lack of consent to the touching
e. Offensive contact is said to occur when the contact offends a reasonable sense of personal dignity
f. Offensive touching defined as a touching that offends a reasonable sense of personal dignity
i. Was that met in Cohen?
1. Yes
g. Societal interest protected by battery?
i. Why is it important to know what that interest is?
1. If you’re on the edge of whether an element of the tort is met, look at the interest that the tort is meant to protect
h. Hypo
i. Electrically Charged Condenser: Dealership having a Christmas party - took an electrically charged condenser which delivered an electric shock. P had to have an operation due to injuries from the electric shock - was it a battery?
1. Did he intend a harmful contact? Maybe
2. Offensive contact: Yes
3. What about the fact he thought it was horseplay? He ran away - knew what he was doing was offensive - reasonable person would find this conduct offensive
4. Elements
a. Intent
i. Knowing that the guy was trying to avoid the horseplay, probably enough to show intent
b. Harmful/offensive contact
i. Turned out to be harmful
ii. Since the guy was trying to avoid the horseplay, probably enough to show that it was offensive
ii. The shove: Karen Whitley was standing in front of her locker at school when LeGault shoved her. The shove caused no physical harm. LeGault argued that she was not liable because (1) no harm was done by her shove and (2) no intent to harm was proven
1. Elements
a. Intent
b. Probably enough here to show intent
c. Harmful/offensive contact
d. Not harmful
e. But probably offensive
iii. The Meatball Switch: Plaintiff’s employer refused to allow plaintiff to bring their own meals to work or let them leave the workplace for meals. Ps let the employer know that because of religious reasons they would not eat beef-pork meatballs. The employer said it would switch to turkey meatballs, which it did, but it then switched back to beef-pork without letting the employees know. 
1. Elements
a. Intent
i. Yes, cite the Cohen case (religious)
b. Harmful/offensive contact
i. Yes, cite the Cohen case (religious)
iv. Life saving emergency
1. Elements
a. Intent
i. Yes, intended to cause harmful pain
b. Harmful/offensive contact
i. Doctor knew that by rolling over the person on the side of the road would cause more pain
ii. To help them would cause more pain
14. Garratt v. Dailey (knowledge sufficient for intent; don’t need to have purpose if have knowledge) (one of the more widely used cases in tort law)
a. P alleged that as she began to sit down in a wood and canvas lawn chair, D (age 5) deliberately pulled the chair out from under her, causing P to fall and sustain injuries. D maintained he was moving the chair back to help P sit down but, due to his small size and lack of dexterity, was unable to do so. Case remanded to determine whether D knew with substantial certainty that P would attempt to sit where the chair had been (if he had substantial certainty, he would be liable even in the absence of purpose). The lower court found D knew with substantial certainty that P would attempt to sit where the chair had been because he moved the chair while P was in the process of sitting down; P won.
i. Liability for battery: act must be done w/ the intention of bringing about a harmful or offensive contact or with knowledge that such contact is substantially certain to be produced, even if not intended
b. Who’s story is believed is important
i. Because intent is necessary for battery
c. TC believed the kids story
i. When Brian moved the chair he did not have any purpose to affect the P
ii. Consequence: no intent
iii. If so: How could Brian possibly be held liable for battery, which requires intent?
d. Did the trial court correctly apply the definition of intent?
i. No
ii. The trial court only focused on purpose
iii. But they did not evaluate if he met the second prong, whether he had knowledge
e. To hold Brian liable, would Brian have to see Ruth start to sit down before he moved the chair?
i. No
ii. If he knew that she would sit down there through other facts this would satisfy the second prong
f. Page 42: Had P proved that Brian moved chair while she was sitting down: intent. True?
i. There could be a circumstance where he moves the chair and doesn't realize what she was doing
ii. Wouldn’t necessarily satisfy intent
g. Top paragraph Page 45: did the trial court correctly apply the definition of intent on remand?
i. No, they got loose with the language of what has to be substantially certain
ii. Needs substantial certainty about the contact, not that she was going to sit down
h. A battery would be established if, in addition to P’s fall, it was proved that, when Brian moved the chair, he knew with substantial certainty that the P would attempt to sit down where the chair had been
i. Hence the case should be remanded for clarification of the findings to specifically cover the question of brian’s knowledge, because intent could be inferred tehrefrom
j. If the court finds that he had such knowledge the necessary intent will be established and the P will be entitled to recover, even though there was no purpose to inure or embarras the P
k. Hypos: 
i. The Football incident: D picks up a football and throws it at P, who was talking to D’s ex-gf. D has never thrown a football that far before; hits P and injures him. D didn’t have knowledge b/c had never thrown a football that far, but DID HAVE PURPOSE and a harmful contact resulted, so the elements for battery are met
1. Battery?
a. He has the purpose of causing the contact, even if he did not expect it to go that far
ii. The Praying Brick Dropper: D leans over building and drops a brick, then prays for it not to hit anyone. D had no purpose, but DID HAVE KNOWLEDGE if there were a lot of people on the sidewalk. Substantially certain: 90% (high percentage certainty required for intent)
1. Battery?
a. Doesn’t have purpose of causing the contact
b. The substantial certainty of contact part is the issue
i. Substantially certain is not legally defined
ii. 75% sure is probably too low
iii. 99% sure is probably too high
iv. Somewhere in between
v. Probably closer to 90%, but don’t really use a formal number
iii. The Smoker’s Club: Walking through a group of smokers blocking the only exit - no purpose, but there’s knowledge harmful/offensive contact will occur. If that exit was the only way out and you knew they had to walk out that way, the smokers had knowledge.
1. Battery?
a. We know there is a contact that is probably offensive
b. Intent?
i. Probably no purpose for the contact
ii. But there is knowledge
iii. They know that people have to walk through
iv. Good friend: D and P get into a fight in the bar. D hits P’s nose, breaking it. Trial testimony: D swerved and hit P. D says: I took a swing, but I didn’t intend to hit him - battery? Harmful contact: YES. Intent? Jury decides the facts - up to the jury to decide whether D had purpose or the requisite knowledge. D could be negligent- acting unreasonably and putting P at risk
1. Intent is a mental state; how to determine whether D has the right mental state? If D says they’re going to hit you, there’s requisite intent. If there is no statement, the jury makes up their mind about whether there was intent. 
15. White v. Muniz (dual intent required in CO)
a. D placed her grandmother (who had Alzheimer’s and exhibited erratic behavior) in an assisted living facility. P attempted to change D’s adult diaper; while doing so, D struck P on the jaw. The issue was whether an intentional tort requires proof that the tortfeasor not only intended to contact another person, but also intended that the contact be harmful or offensive to the other person. Because Colorado required a dual intent, the jury had to find that D not only intended the contact but also appreciated the offensiveness of her conduct in order to be liable for battery. D did not possess the necessary intent to commit an assault or a battery. D won. 
i. Insanity is not a defense to an intentional tort, but may make it more difficult to prove the intent element of battery. Apply the same test; don’t care why the D had the purpose; all we ask is if they had purpose, even if the purpose was irrational
ii. Instruction: she must have appreciated the offensiveness of her conduct
b. While the attendant is taking care of an elderly lady, the elderly lady bites the attendant and injures her
c. Battery?
i. There is a harmful contact
ii. Is there intent?
1. Yes, she had the purpose
d. P worried about the instruction from the court given to the jury
i. “She must have appreciated the offensiveness of her conduct”
e. Pg. 40 top paragraph:
i. The question we here address is whether an intentional tort requires some proof that the tortfeasor not only intended to contact another person, but also intended that the contact be harmful or offensive to the other person
f. The P is arguing that you don’t need to appreciate the offensiveness for battery
i. That the instruction is wrong
ii. Basically just arguing that you only need to have purpose to cause a contact (doesn’t have to be harmful) or knowledge that a contact will happen
g. More recently, some courts around the nation have abandoned this dual intent requirement in an intentional tort setting, that being an intent to contact and an intent that the contact be harmful or offensive ,and have required only that the tort feasor intended contact with another that results in a harmful or offensive touching
i. Under this view, a victim need only prove that a voluntary movement by the tortfeasor resulted in a contact which a reasonable person would find offensive or to which the victim did not consent
h. Because Colorado law requires a dual intent, we apply here the Restatement’s definition of the term
i. As a result, we reject the arguments of Muniz and find that the trial court delivered an adequate instruction to the jury
i. Operating in accordance with this instruction, the jury had to find that Everly appreciated the offensiveness of her conduct in order to be liable for the intentional tort of battery
16. Wagner v. State (only intent required for battery is intent to make a contact (single intent): dual intent is unworkable)
a. P was attacked by D, a mentally disabled patient, while waiting in line in a department store. By statute, the State could not be liable if the conduct was a battery. Therefore, P argued the conduct was NOT a battery; P’s argument was battery requires the actor to intend harm or offense, an intent which D was mentally incompetent to form. State argued the only intent required for battery is the intent to make a contact. Court agreed with the State - the actor need not intend that his contact be harmful or offensive so long as the actor deliberately made the contact and so long as the contact satisfies the legal test for what is harmful or offensive (rst 3rd - single intent); therefore, the contact was battery and state is not liable
i. General Rule: treat the insane or mentally ill like any other Ps. If they have the requisite intent, they’re liable. The reason why they have that intent is irrelevant
1. Example: Polmatier: D shot father for crazy/schizophrenic reasons
2. Napoleon Bonaparte/Duke of Wellington
3. Epileptic Battery: D strikes P while D is in a cataleptic state
b. Wagner (pg. 50): the same intent issue:
i. D
1. Mr. Giese was mentaly incomptent to form intent needed to intend harm
2. He didn’t mean to harm
ii. P
1. Don’t need intend to harm
2. Only intend to make contact
iii. Is it more or less difficult to hold a mentally disabled person liable under dual intent?
iv. Why is state - the D - arguing for single intent
1. Because the state is imminue from battery
c. The SC held and affirmed the decision
i. Utah has adopted the Second Restatement of Torts to define the elements of battery, including the element of intent
ii. We agree with the State that only intent to make contact is necessary
iii. We hold that the actor need not intend that his contact be harmful or offensive in order to commit a battery so long as he deliberately made the contact and so long as the contact satisfies our legal test for what is harmful or offensive
iv. A dual intent rule is practically unworkable
17. Baska v. Scherzer (1 year SOL; Ds’ actions were intentional even though they didn’t mean to punch P; doctrine of transferred intent)
a. At her daughter’s party, P jumped in between two boys fighting and was punched in the face. The boys testified they did not intend to strike or injure P. Ds filed summary judgment motions for assault and battery charges based on the 1 year SOL. Under the doctrine of transferred intent, the fact that Ds struck P does not change the fact their actions (punching) were intentional. However, P’s failure to initiate her action within 1 year of the fight bars her action b/c of the SOL.
i. Note: can also use doctrine of transferred intent from 1 tort to another (except for IIED) for the following torts: Battery, Assault, False Imprisonment, trespass to Land and Trespass to Chattel
b. The doctrine of transferred intent states that the tort of battery or of assault and battery may be committed, although the person struck or hit by the D is not the one whom he intended to strike or hit
c. The undisputed facts in this case show that the Ds intended to strike and cause harm to one another
d. When Baska intervened and stepped between the two boys, she as unintentionally struck by punches intended for the Ds
e. Had the Ds struck each other and brought suit, they would be liable to one another for assault and battery
f. Under the doctrine of transferred intent, which has long been recognized in this state, the fact that the Ds struck the P does not change the fact that their actions were intentional
g. However, failure to initiate her action within one year of the fight bars her action by reason of the one-year statute of limitations
h. Hypos
i. Law School Food Fight: hitting dean w/ enchilada instead of student; liable for hitting dean even though intended to hit student

ii. Assault (protects P’s mental integrity)
1. Overview: Assault is effectuated when one acts intending to cause the apprehension of harmful or offensive contact. The apprehension must be reasonable. Assault has to be an overt act.
2. Elements
a. To state a claim for assault, P must show
i. Intent (purpose or knowledge) to incite apprehension of harmful or offensive contact and
ii. Imminent apprehension of harmful or offensive contact
1. Apprehension: an awareness of an immediate touching that would be a battery if completed
2. Imminent: the conduct will occur w/out significant delay; doesn’t have to be immediate, but can’t be too far out (Dickens)
b. Intent (purpose or knowledge)
i. Same as for battery
ii. Except it is not the purpose to cause a harmful/offensive contact
1. It is the intent to cause apprehension of harmful or offensive contact
c. Apprehension of harmful or offensive contact
3. Interests protected by this tort
a. Mental or emotional wellbeing
4. Every battery does not include an assault (sleeping beauty hypo - no apprehension of harmful/offensive contact b/c was asleep. Battery, but no assault)
5. Jason and Michael: Michael threatens to hit Jason. Is Jason worried about being hit by Michael? No b/c of difference in size. Is there assault even though the P is not in fear about being harmed? YES b/c there was apprehension of an offensive contact (offensive - offends a reasonable sense of human dignity)
a. Apprehension: anticipation of a harmful or offensive contact; have to be aware of an imminent touching that would be a battery if completed
b. Apprehension is DIFFERENT than fear; apprehension is broader. Apprehension is the standard, NOT fear
6. Apprehension
a. One common meaning of that word is “fear” and certainly the P in Cullison was probably fearful
b. But apprehension in the context of assault does not mean some generalized fear, but rather an awareness of an imminent touching that would be a battery if completed
c. The Restatement Third of Torts now asks if “the actor intends to cause the other to anticipate an imminent, and harmful or offensive contact with his or her person”
7. Actual or reasonable apprehension
a. The Cullison court asks the jury to decide whether Cullison’s apprehension that he would be shot was one which would normally be aroused in the mind of a reasonable person
b. Should the question be whether a reasonable person would have anticipated an imminent harmful or offensive contact or whether Cullison himself did?
c. The Restatement Third of Torts recommends a subjective standard except when the claim stems primarily from the defendant’s words
d. Also to satisfy the test of offensive contact, a contact typically must offend a reasonable sense of personal dignity
8. Words alone
a. Courts have sometimes said that words alone cannot count as an assault
b. But isn’t it almost impossible to imagine words alone, divorced from any act at all?
c. Perhaps it means that the P must reasonably apprehend an immediate touching and that in most cases words alone will not suffice to create such an apprehension
i. This is how the Restatement Third of Torts interprets the rule
9. Words negating intent to effect immediate touching
a. Sometimes acts seem threatening but the threat is countered by words
b. The defendant draws back his arm as if to strike, but at the same time he is saying:
i. “If the police officer were not here, I’d punch your nose”
1. If there are no facts to make it reasonable to believe that the D will strike you in spite of the police officer’s presence, this does not look like an assault
10. The meaning of “imminent”
a. To state a claim for assault, the P must have been placed in apprehension of an imminent harmful or offensive touching
b. The Restatement Third of Torts says imminent is not limited to immediate
i. Imminence means that the conduct will occur without significant delay
11. Revisiting transferred intent
a. A second form of transferred intent occurs when a defendant intends to commit one tort and ends up committing another
b. As the court held in Nelson v. Carroll (Md. 1999), one who intends an assault but touches this person in a harmful or offensive manner and claims the touching was inadvertent or accidental, is liable for battery
12. The Picky Rules on Assault: 
a. Traditional Rule: mere words are not enough
i. Words + action needed
b. Reasonable apprehension required
c. Must be apprehension of an imminent battery
i. Dickens (pg. 59 note 8):
1. Without significant delay
d. Does every battery include an assault?
i. Ask Sleeping Beauty
1. Not every battery includes an assault
e. Damages for assault
f. Words and intent
i. Hypo: the disgusted student and the gray-haired professor
ii. Hypo: whip her ass, anytime, anywhere
g. Apparent ability
i. Hypo: the loaded gun
h. Fear and Apprehension
i. Hypo: Jason v. Danny
ii. Don't need fear
1. Just need apprehension of a harmful or offensive contact
13. Cullison v. Medley (any act to excite an apprehension of battery may constitute an assault)
a. Cullison met Medley’s daughter in a parking lot, after which Cullison invited Sandy to his home. The Medleys showed up at Cullison’s home later that night, with Mr. Medley threatening Mr. Cullison while having a revolver strapped to his thigh that he continually kept reaching for. Cullison suffered psychological trauma after the incident. This issue was whether Medley committed assault. The Court held that there was assault because assault is a touching of the mind, not of the body. Any act of such a nature as to excite an apprehension of a battery may constitute an assault. A jury could reasonably find the Medleys intended to frighten Cullison with battery.
i. D argued no assault b/c no touching; but only need apprehension of touching for assault
b. It is axiomatic that assault, unlike battery, is effectuated when one acts intending to cause a harmful or offensive contact with the person of the other or an imminent apprehension of such contact
c. It is the right to be free from the apprehension of a battery which is protected by the tort action which we call an assault
d. An assault constitutes a touching of the mind, if not of the body
e. Because it is a touching of the mind, as opposed to the body, the damages which are recoverable for an assault are damages for mental trauma and distress
f. Additionally, the apprehension must be one which would normally be aroused in the mind of a reasonable person
g. Finally, the tort is complete with the invasion of the P’s mental peace
h. The facts alleged and testified to by Cullison could, if believed, entitle him to recover for an assault against the Medleys
i. It is for the jury to determine whether Cullison’s apprehension of being shot or otherwise injured was one which would normally be aroused in the mind of a reasonable person
14. Transferred Intent Again
a. Hypo: The Swing and a Miss
i. Can take the intent for an assault, and transfer it to a battery
b. So transferred intent has two different components
i. To complete the same tort as the intent against a different person (or thing)
ii. To use the intent to complete a different tort
c. Can transfer intent for one tort, to the intent for another tort
i. Other than intentional infliction of emotional distress
iii. False Imprisonment (protects freedom of bodily movement)
1. Overview: conduct by the actor which is intended to, and does in fact, “confine” another “within boundaries fixed by the actor” where, in addition, the victim is either “conscious of the confinement or harmed by it.” The mere threat of physical force is enough to satisfy the confinement requirement for false imprisonment. FI is a threat OR claim of lawful authority. FI is a trespassory tort - P can recover damages even if she sustains no actual harm. Only legally required to release P if D is the one that falsely imprisoned P. Not confined if there is a reasonable means of escape (if there’s a way to get out, P has to take it)
2. Elements of False Imprisonment
a. Intent (purpose or knowledge)
b. Actual confinement
c. Knowledge of confinement at time of confinement (exception: baby vault case)
d. Confinement against the P’s will (if P agrees to be confined, there is a consent defense. Moment P says he doesn’t want to be there - being kept w/out consent)
3. Exclusion
a. Confinement implies limited range of movement and it is not enough to exclude the P from some place such as a bar or restaurant
4. Confinement by threats or duress
a. Threats or demands
i. When the claim is confinement by explicit or implicit threat or duress, factual details are critical
ii. The central issue is whether the facts show confinement
b. Assertion of authority
i. Submission to an officer’s assertion of arrest under colorable legal authority is sufficient to show confinement
5. Instigating confinement
a. A D who, by a falsehood, instigates a confinement, or induces another person to unlawfully detain another, may also be subject to liability for false imprisonment
b. When an employee provides accurate information to law enforcement, that person is not liable for the confinement
c. Put differently, there may be a privilege to report to law enforcement
6. Damages
a. False imprisonment is a trespassory tort, so the P can recover damages even if she sustains no actual harm
b. Actual harm is required, however, to support a claim where the P was not aware of the confinement at the time it took place
7. False arrest
a. When an officer of the law improperly arrests a person, the tort is usually called false arrest
b. The rules requiring confinement are the same
c. In cases of false arrest, the P may be able to bring a federal civil rights claim
8. Duress of Goods: if somebody takes your goods and keeps them and you have to follow them around to get it back, you are falsely imprisoned (legal writing hypo)
a. Duress of goods
i. Imprison someone by taking their goods
9. Castle Episode: Detective Beckett tells suspect: you’re free to go, but don’t leave town. Does Beckett have a right to tell the suspect he can’t leave town? No. Has he falsely imprisoned the suspect? MAYBE - not damaged a lot, but not free to move about. Don’t leave state - still confined (not really damaged, but the elements are met so you likely have the tort). Don’t leave the country - likely too large; at some point it gets too large to be false imprisonment; there’s too much freedom of movement and you’re not really imprisoned. Have to be imprisoned in a way that restricts your freedom of movement.
a. Purpose of battery: protects bodily autonomy. Purpose of assault: protect mental integrity. Purpose of false imprisonment: freedom to move about.
10. Student Activities: grade inflation at LLS out of hand. New proposal: only one A and one A- per class; all other students get lower grades. Students try to storm into faculty meetings to protest, faculty has kept students out. Can you claim false imprisonment? NO - being blocked from one place is not false imprisonment
11. Legal Writing Paper: David doesn’t like Phil. David steals Phil’s paper and refuses to give it back. For 3 hours, Phil has to follow David around b/c David has his paper. David gives paper back after 3 hours. Can Phil claim false imprisonment? YES - it’s called Duress of good - if somebody takes your goods and keeps it and you have to follow them around to get it back, you are falsely imprisoned. D had no right to take P’s paper; P has been falsely imprisoned
12. Married Couple Next Door: Hear a guy next door yell “Help! Get me out of here!” Look and see the door has been blocked w/ a sofa. Guy says his wife blocked the door w/ a sofa and blocked the back door. You try to push the sofa, but have to get to class so leave the guy trapped inside. The next morning: married couple make up; husband sues you for FI. Husband says he can meet the elements: I had KNOWLEDGE (even though no intent) of confinement that guy would be trapped if I left. There was actual confinement, the guy knew he was confined, and it was against his will. However, NO claim for FI b/c I’M not the one that imprisoned him to begin with. No duty to release him, because I didn’t imprison him. Might be a good samaritan and release the neighbor, but you’re not legally required to release him.
a. If the tort of FI did exist, when would the confinement have started? When P asked to leave, and D said no. Moment P says they want out - confinement is against P’s will.
b. Sometimes you have no duty to help someone who might be confined
i. If you didn’t confine them, even if you don’t help someone who is confined that person can’t sue you for false imprisonment
13. Blocked Door: D gets mad at P, locks P in a room and barricades the door. There’s a window where P could escape. FI? Issue: are you confined if you can get out of the room? NO, if there’s a reasonable means of escape - if can get out, have to take the escape
a. Is it a reasonable means? Depends - is the means of escape reasonable? It will depend on how agile the person is, their age, whether the windows on the 100th floor, if the person is afraid to climb out the window, etc. If there’s a reasonable means of escape, a person has to take it. If unreasonable, a confined person is not obligated to take it.
b. Are you falsely imprisoned if there is an open window?
i. No, if the window is a reasonable means of escape
ii. You’re not required to put yourself in a position that would injure yourself
14. The Lenient Police Officer: 2 drunk guys in downtown NY. Police start talking to drunk guys and put them in the backseat, drive them out of town, and let them off on a golf course. They bring a case for FI at the testimony, P says he doesn’t remember anything about the ride. Can he still recover? If he can’t remember, he might not have knowledge of confinement. P wasn’t harmed during the ride. Did cops intend to confine? Yes. Were they confined? Yes - the doors were locked. Did Ps have knowledge? YES, b/c had knowledge they were confined at the time they were confined. The fact they can't remember the day after doesn’t matter. Against P’s will - likely thought if they didn’t obey, they’d get in further trouble (McCann case)
a. Knowledge of confinement - following directions (putting seatbelt on, following cop’s directions)
b. Variation: Police let Ps out on the freeway. One of the Ps is hit and killed on the freeway. How can you recover? Damages are much higher - can recover by doctrine of extended consequences - liable for all harms caused as result of the tort, even if unforeseeable. Death is an extended consequence of the confinement - P wouldn't have been near the freeway if he hadn’t been let out by the police
i. Extended consequences can make a P’s recovery larger
1. Maybe a person was run over by a car eventually
15. Transferred intent
a. Take the intent for false imprisonment maybe and transfer it to battery
16. Knowledge of Confinement
a. One element of the prima facie case
b. Exception: no knowledge, but injured during the confinement
i. Can still recover for the tort
c. Hypo: The Kidnapped Baby
i. Baby is kidnapped and placed in a bank vault which is closed
ii. Baby is injured, but doesn’t have knowledge of confinement
iii. Can still recover
d. How False Imprisonment Leads to the Shopkeeper's dilemma
i. Hypo: the Insolent Teenage Shoplifting Suspect
1. Suspected shoplifters won’t go with security guard
2. Security guard takes shoplifter, turns out person didn’t actually shoplift
3. Manager’s options:
a. Recovery of chattels
b. Search and find nothing
4. Solution: create a new defense - the Shopkeeper’s Privilege
17. McCann v. Wal-Mart Stores, Inc. (employees’ conduct was enough to induce reasonable people to believe they would be physically restrained if they tried to leave)
a. Debra McCann and 2 of her children were leaving a Wal-Mart when they were stopped by an employee, who told Debra her children were not allowed in the store because they had been caught stealing on a prior occasion (employees mistook her children for another family whose children had shoplifted). Store security was called, who informed the employee that McCann children were not the shoplifters. The issue was whether the Wal-Mart employees falsely imprisoned the McCann family. Held: the McCanns were falsely imprisoned because the employees’ conduct was enough to induce reasonable people to believe either they would be restrained physically if they sought to leave, or that the store was claiming lawful authority to confine them until the police arrived.
i. Reasonable cause, but not reasonable detention - don’t get shopkeeper's privilege (new development after recapture of chattels)
b. What element is at issue?
c. Key: a threat or claim of lawful authority
d. There was a purpose to confine
e. Was there actual confinement?
i. Confinement means to limit your movements to a particular place
ii. There was confinement at some point
iii. They said they were calling the police
f. Was the confinement against the mother’s will?
i. Yes
ii. She only stayed because she thought she had to since police were coming
g. The gist of the common law tort is conducted by the actor which is intended to, and does in fact, confine another within boundaries fixed by the actor where, in addition, the victim is either conscious of the confinement or is harmed by it
h. While confinement can be imposed by physical barriers or physical force, much less will do
i. Although how much less becomes cloudy at the margins
i. It is generally settled that mere threats of physical force can suffice, and it is also settled that the threats may be implicit as well as explicit, and that confinement can also be based on a false assertion of legal authority to confine
j. Indeed, the Restatement provides that confinement may occur by other unspecified means of duress
k. The evidence, taken favorably to the McCanns, showed that Wal-Mart employees told the McCanns that they had to come with the Wal-Mart employees and that Wal-Mart was calling the police, and then stood guard over the McCanns while waiting for a security guard to arrive
l. The direction of the McCanns, the reference to the police, and the continued presence of the Wal-Mart employees were enough to induce reasonable people to believe either that they would be restrained physically if they sought to leave or that the store was claiming lawful authority to confine them until the police arrived, or both
iv. Trespass to Land (Protects right to exclusive possession of real property)
1. Overview: P must prove an ownership or a possessory interest in the land, and an intentional and intangible invasion, intrusion, or entry by the D onto that land that harms the P’s interest in exclusive possession. B/c it’s a trespassory tort, D will be liable for at least nominal damages even if no physical harm is done. Interest protected is the right to exclusive possession of real property.
a. Nuisance, by contrast, is an interference with the P’s use and enjoyment of his land (intangible invasion).
b. Note: once authorized entry expires, it is a trespass (there can be trespass to land even if the original entry is authorized) - forgotten cement base hypo, fetch privilege
2. Elements of Trespass to Land:
a. Intent (purpose or knowledge entry is substantially certain to occur)
b. Entry (must be tangible)
3. To prevail on a claim for trespass to land, the plaintiff must prove an ownership or possessory interest in the land, and an intentional and tangible invasion, intrusion or entry by the defendant onto that land that harms the plaintiff’s interest in exclusive possession
4. Interest Protected: the right to exclusive possession of real property
5. Hypo: The friend’s party (accidentally entering the wrong house thinking it was your friend's house); Singin’ in the Rain
6. Hypo: Game of Catch - a person doesn’t have to enter the property; it can be an object
7. Hypo: lights on building (not entry - entry needs to be tangible)
8. Elements
a. Intent (Purpose or Knowledge)
b. Entry
9. Interest Protected: The right to exclusive possession of real property
10. Ask a series of questions to flesh out:
a. Does P have to know that the land is somebody else’s?
i. Intent needed: Intent to enter that property
ii. Not wrongful intent to enter
b. What do we mean by intent to enter the land?
c. Intent required: Purpose or knowledge
i. Must the entry always be unauthorized?
1. If you cause something to enter the land accidently, like a baseball, you have the right to enter the person’s land to get back that object
a. Even though technically what you would be doing is trespass
ii. Can there be trespass to land if the original entry is authorized?
d. Does a person have to enter the property?
i. No, can be an object
e. If a person doesn’t have to enter, what kind of entry will suffice?
11. Hypo: The projection on the building
a. Someone projects “pay trump bribes here” on his hotel
i. Is that trespass?
ii. That is not trespass to land
12. Intentional entry
a. Intentional entry onto the plaintiff’s land might be accomplished by personal entry or by intentionally causing an object to enter the land
b. The right of the landowner extends downward beneath the surface and to at least a reasonable height above ground, so that if one were to dig beneath the surface or fly very close to the ground this would also constitute a trespass
c. In one situation intentional entry is not required
i. This occurs when one unintentionally enters, as where a car goes out of control without fault, and then the D refused to leave
ii. The refusal to leave is now considered a trespass
d. Also, if the landowner grants an entrant limited rights to enter, that does not give the entrant permanent rights
13. The object of intent
a. The object of intent need not be to trespass
b. It is enough that the defendant intended to enter the land
c. Once intent to enter is shown, the defendant does not escape liability merely because the defendant did not intend to harm the P’s property or to interfere with the P’s rights of possession
d. Similarly, it is no defense that the D reasonably believes that this is the D’s own land or that there is a right to be there
14. Intent to enter
a. Is there intent to enter if the D does not have a purpose to enter the P’s land but is substantially certain of entry?
b. Ps in Amaral v. Cuppels occupied newly-constructed homes near the ninth tee of a preexisting golf course
i. One P collected over 1800 golf balls that had landed on her property in a five year period
ii. When the golf course did not resolve the problem, P sued the golf course owner for trespass, seeking monetary and injunctive relief
iii. The court declared that the projection of golf balls from the D’s property onto the P’s property constitutes continuing trespass because the golf balls deprive Ps for the exclusive possession of their land
15. Trespass and nuisance
a. Many trespass cases also raise issues of nuisance, which is a separate tort
b. According to a passage from Dean Prosser the distinction between the torts of trespass and nuisance is that trespass is an invasion of the P’s interest in the exclusive possession of his land, while nuisance is an interference with his use and enjoyment of it
i. The difference is that between walking across his lawn and establishing a bawdy house next door; between felling a tree across his boundary line and keeping him awake at night with the noise of a rolling mill
16. Remedies for trespass: damages
a. Because trespass is another trespassory tort (as we have already seen, so are battery, assault, and false imprisonment), a trespasser will be liable for at least nominal damages even if no physical harm is done
b. When the D’s trespass physically damages the land, the P can get damages measured either by the cost of repair or by the diminution in the value of the premises resulting from the tort
c. However, when the p chooses between either the loss in value or reasonable restoration costs, the P cannot elect the latter when those costs are disproportionately larger than the diminished value and there is no personal reason for the owner to restore the land to its original condition
d. And the damages must actually be compensatory
e. Upon proper proof the P can also get compensatory damages for loss of use of the land and for emotional distress or annoyance caused by the trespass
17. Remedies for trespass: injunctive relief
a. Where damages are inadequate, as where trespasses are continuing or will be repeated, the P may be entitled to an injunction to stop the trespassing or to force a trespasser to leave or remove something placed on the P’s land
b. Where the D significantly disrupted the P’s use and enjoyment of her property over a significant period of time, the P can obtain both an injunction and damages for diminution in value caused by that encroachment
18. Punitive damages
a. Punitive damages may be awarded if the trespass is deliberate or malicious
b. Punitive damages are not appropriate if the standard for punitive damages has not been met
19. Extended liability
a. The trespasser is liable for damages directly caused by his trespass, even if he never intended harm and could not foresee that harm
20. Rule of capture:
a. If you drill into a common pool (like oil), it is not trespassing to take that commodity out
21. The fracking problem
a. If you drill on your own land, you are fine
b. Fracking could be a problem because you are actually drilling into another person’s land vs. oil where you only drill into your own land
c. So if you frack and drill onto someone else’s land you will have to pay them for that
v. Conversion of Chattels (Substantial Dominion)
1. Exercising substantial dominion over an object and interfering with the original owner’s ability to control it; P can sue for the value of the item (can ask for fair market value or seek replevin - injunction to get the item back). Conversion is an intentional tort; the D must intend to exercise substantial dominion over the item. Dominion exercises must be sufficiently substantial and the act must interfere with another’s right to exercise control. Mere interference (intermeddling) w/ chattel is not enough for conversion; would just be trespassing to chattels. Chattel is a tangible, personal property.
2. Elements:
a. Intent (purpose or knowledge) to exercise substantial dominion over chattel
b. Exercise of substantial dominion over chattel
3. Remedies:
a. Replevin
b. D pays for fair market value of the goods
4. 3 person transfer, fraud, and BFPs
a. 3 person transfer: If buyer buys converted item from seller, buyer is still a convertor, even if buyer thinks seller had the item in good faith
b. Fraud: If seller commits fraud in obtaining title of item and sells it to 3rd party - 3rd person is not a converter unless they had reason to suspect
c. Situation: A’s property taken by B who sells to C, a person who does not know of the conversion by B (C is a bona fide purchaser)
i. General Rule: C is liable, as is B
ii. Exception: C not liable when B gets title (even if B gets title by fraud or trickery)
1. Reason: B gets title (voidable, but sufficient to pass on to C as long as C is a bona fide purchaser)
5. Conversion: Elements
a. Intent to exercise substantial dominion over chattel
i. Purpose or knowledge
b. Exercise of substantial dominion over chattel
c. Compare: Mere interference (intermeddling) with chattel
i. Not enough for conversion
6. One who takes another’s watch in the honest belief that it is the person's own is still a converter if the dominion thus exercised is sufficiently substantial and the act interferes with another’s right to exercise control
7. Substantial dominion
a. One of the more difficult issues is what constitutes substantial dominion
b. It is clear that dominion is exercised in all the above cases, including where the property is damaged by the defendant
c. But in other cases defendant merely takes the property for a short period of time, as in the case of a joyride
d. If he takes a car for a joyride and it is destroyed in the process, he is no doubt liable
e. But supposed he takes it and returns it
f. Is this a conversion?
g. These facts and many variations on them raise questions of degree which cannot be resolved firmly on principle
8. Aiding and abetting
a. Conversion may be accomplished by aiding and abetting another’s conversion
b. Ion Montgomery v. Devoid, a son stole $80,000 in cash, giving some to his father, who also stored some vehicles the son had stolen
c. The court held that the father might be found liable along with the son
vi. Trespass to Chattels (involve something short of a conversion of personal property)
1. Overview: To establish a trespass to chattels (chattel: personal property), P must prove D intentionally, and without justification or consent, physically interfered with the use and enjoyment of personal property in P’s possession, and that P was harmed thereby. One who intentionally interferes with another’s chattel is liable only if there results in harm to the owner’s materially valuable interest in the physical condition, quality, or value of the chattel, or if the owner is deprived of the use of the chattel for a substantial time. Actual (not nominal) damages required for trespass to chattels.
a. Difference b/w trespass & conversion - extent of the interference to the chattels (matter of degree)
2. Elements
a. Intent (purpose/knowledge) to intermeddle
b. Actual intermeddling (actual harm required); interference w/chattel
i. Actual Harm Required:
1. Damage to the Chattel; or
2. Dispossession
3. Defining a chattel: what is it?
a. Traditionally: tangible personal property
4. Remedies
a. D pays for the value of the actual harm
b. Difference in remedy between conversion and trespass to chattels:
i. Forced purchase versus damages
1. Or: get chattel back (replevin)
ii. Actual (not nominal) damages required for trespass to chattels
1. Because there is actual harm required for trespass to chattels, can never just be nominal damages
5. Trespass to chattels: elements
a. Intent to intermeddle
b. Actual intermeddling
c. Actual harm required:
i. Damage to the chattel; or
ii. Dispossession (loss of use)
6. Trespass to chattels has traditionally involved the P’s tangible chattel
a. An actionable claim for trespass to chattels or personal property generally requires dispossession of the property, impairment of the condition, quality or value of the property loss of use of the property, or other ham
b. However, as in School of Visual Arts, some modern cases have held that clogging a company’s email or computer systems with large amounts of unwanted email or other electronic interference can count as a trespass to chattels
c. Recent case continue to challenge unwanted email as trespass to chattels
7. 5 Factors to Determine Whether Trespass or Conversion to Chattels:
a. Extent and duration of control
b. The defendant’s intent to assert a right to the property
c. The defendant’s good faith
d. The harm done
e. Expense of inconvenience caused
8. 1977 Maryland case:
a. Since any interference with the chattels is to some degree exercise of dominion, the difference between the two (conversion and trespass) becomes entirely a matter of degrees
9. Car - conversion to chattels - substantial dominion of the car - car suffered substantial damages, was destroyed
10. Dog - trespass to chattels - there’s purpose (intent); dog was kicked - presumably there’s some damage to the dog
11. Touching the dog hypo - no dispossession of the dog; it’s neither tort; D doesn’t take the dog and the dog isn’t harmed
a. If it was a service dog and it got districted - would likely have an argument of trespass to chattels
12. Car Keys - Dominion by controlling access: case where guy negotiates to buy a new car. Thinks he has a deal, goes back next day and the deal blows up. The day before, the guy gave the dealership old car keys for the car he was going to trade for the new car. After the deal blows up, they won’t give P back the car keys for a while, eventually giving the keys back. P sues for conversion of the CAR, not the keys. The keys control the car; by taking P’s keys, they took his car as well. Was conversion - dominion by controlling access. Taking the keys was trespassing to chattels, which turned into a conversion of the car.
a. The principle of dominion by controlling access
i. If you exercise dominion over chattel that controls access to another chattel, then you are trespassing both
1. Dominion over car keys is trespass to chattel over the car
a. Also duress of goods, false imprisonment
13. School of Visual Arts v. Kuprewicz (trespass to chattels; electronic interference)
a. D, a former employee of the SVA, allegedly caused large volumes of porno emails and unsolicited job apps to be sent to P, resulting in depleted hard disk space, drained processing power, and other adverse effects. The issue was whether D committed trespass to chattels. D took over part of P’s disk space. The court held accepting the factual allegations as true, SVA sufficiently stated a cause of action for trespass to chattels, and alleged facts constituting each element of this claim.
b. Thus, one who intentionally interferes with another’s chattel is liable only if there results in harm to the owner’s materially valuable interest in the physical condition, quality, or value of the chattel or if the owner is deprived ot heu se of the  chattel for a substantial time
c. Furthermore, to sustain this cause of action, the D must act with the intention of interfering with the property or with knowledge that such interference is substantially certain to result
vii. Intentional Infliction of Emotional Distress
1. Overview: one who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm. An actor may also be liable for IIED to a party against whom the extreme and outrageous conduct was not directed if the party is
a. A member of the victim's immediate family; and
b. Was present at the time of the extreme and outrageous conduct
2. Elements:
a. Extreme and outrageous conduct (atrocious & utterly intolerable in a civilized society)
i. Insults not sufficient; basically need face to face contact
1. Can have ED for immediate family members who are NOT present: terrorism (Roth case), molestation - don’t need to be present for there to be ED
ii. Exception for carriers - held to higher standard (train conductor)
b. Intent to cause, or disregard of a substantial probability of causing, severe emotional distress OR recklessness
c. A causal connection b/w the conduct and the injury
d. Severe emotional distress
i. Have to convince the jury there was severe emotinal distress (maybe through medicial testiomny; young children/mentally incapacitated can’t recover
ii. Need face to face contact; can’t recover for sever ED if not present
iii. Can recover for emotional distress as a parasitic damage if ED was not intended by the tortfeasor; no floor that needs to be met
3. Important factors Re conduct
a. Relationships (or vulnerability)
b. Repetition
4. Judging extreme and outrageous
a. According to the Restatement, the terms extreme and outrageous serve distinct roles
i. Some conduct that may be outrageous - for example, marital infidelity - is sufficiently common that it could not be characterized as extreme
ii. Moreover, some extreme conduct - climbing Mt. Everest, for example - is not outrageous
5. Markers of outrage
a. Perhaps the most common fact patterns involves conduct that is
i. Repeated or carried out over a period of time
ii. An abuse of power by a person with some authority over the P; or
iii. Directed at a person known to be especially vulnerable
6. Repeated conduct
a. A single request for sexual contact might be offensive but is usually not sufficiently outrageous
b. On the other hand, repeated and harassing requests for sexual attention can be outrageous
c. Conduct that takes place over a long time can be actionale as well
7. Exercising legal rights
a. Cases and the Restatement emphasize that a person cannot be held liable for this tort merely for exercising a legal right, even where he is substantially certain that it will cause emotional distress - such as filing for a divorce, or firing and at-will employee, or seeking to collect a debt
b. But a person is not immunized from liability for the conduct goes so far beyond what is necessary to exercise the right that it is extreme and outrageous
c. Thus a creditor would not be acting outrageously simply by demanding payment of an overdue debt, but might be liable for making harsh threats to a P known to be meantally fragile
8. Insult Rule: Taylor
a. Insults are not extreme and outrageous taken alone
9. Traditional Rule: Common carriers and innkeepers
a. Things that are open to carrying the public are held to a higher standard
b. Hypo: The Rude Conductor
i. Rude conductor who insults passenger liable for IIED for words alone because of common carrier rule
10. The concept of parasitic damages
a. Mental component of what are otherwise physical damages
b. Courts have long recognized that tortfeasors should be responsible for causing pain, anxiety, emotional distress, and similar intangible harms
c. But courts approach emotional distress damages in two quite different ways, depending on whether the emotional harm is considered a stand-alone claim - our focus here - or simply as a category of damages parasitic to another tort
d. When emotional distress damages are sought in connection with a tort claim such as negligence or assault, none of the limiting rules discussed in this chapter will apply
11. Elements: Chanko (pg. 615) and Restatement 3d pg. 618 n.2
a. Intent or recklessness
i. First time we’re seeing recklessness for the first time for what is otherwise an intentional tort
b. Extreme and outrageous conduct
c. Severe emotional distress
12. Causation? Assume for now
a. Chanko case lists it, Restatement does not
i. Been implicit so far, because the torts have been caused
b. Hypo: the furious students in the first row
13. Applying the elements in Chanko
a. Insufficient conduct alleged: why won’t court recognize?
14. Third Party IIED: Roth (pg. 622) and Homer (pg. 623 n. 1)
a. Homer
i. Husband brings action against wife therapist for IIED
ii. Husband was not able to recover
iii. There was no presence
b. Roth
i. Parents bring action against Iran for IIED
ii. Courts in this situation say that there doesn’t need to be physical presence for the parents
1. This creates a problem
2. When is presence actually required?
c. In these cases, the IIED was not directed at the party bringing the suit
d. Two additional requirements in the third party situation
i. There needs to be presence
1. Developing exceptions:
a. Terrorism
b. Molestation
c. Immediate aftermath
d. Sensory and contemporaneous awareness
ii. And the Ps need to be close/immediate family members
15. Chanko v. American Broadcasting Companies, Inc. (ABC’s alleged conduct was not sufficiently outrageous for IIED)
a. Decedent’s treatment and death after being hit by a car was filmed by ABC News without the Ps’ consent or knowledge. Decedent’s widow sued ABC, the hospital, and Schubl (surgical resident responsible for decedent’s treatment), alleging the filming of decedent’s final moments caused Ps severe emotional distress. The issue was whether Ds should be liable for IIED. The court held Ds were not liable because P’s allegations did not rise to the level necessary to satisfy the outrageousness element (D’s face was blurred, his name was not included, and the episode included less than 3 minutes of footage). D’s conduct, while offensive, was not so atrocious and utterly intolerable as to support a cause of action - no face to face contact; P saw footage over a year later
b. Applying the elements in Chanko
i. Insufficient conduct alleged: why won’t court recognize?
1. Actions weren’t outrageous enough according to them
c. The court in Chanko is intentionally setting the bar high for the tort
i. The court is worried about too many lawsuits coming in
ii. The court decides that the cause of action isn’t extreme and outrageous enough
1. Usually a jury decides this, but the judge does it in this situation
2. Is that a good thing?
d. The extreme and outrageous behavior element is there to make sure that the third element is satisfied
i. Why does the second element do anything to affect the third element?
ii. Juries/courts are looking at whether the conduct was so extreme that it could actually cause severe emotional distress
e. Liability has been found only where the conduct has been so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community
f. Although these allegations facially address all of the required elements, they are not sufficient to support this cause of action because they do not rise to the level necessary to satisfy the outrageousness element - the element most susceptible to a determination as a matter of law - which his designed to filter out petty complaints and assure that the emotional distress is genuine
g. Noting that the requirements are rigorous, and difficult to satisfy we have commented that of the intentional infliction of emotional distress claims considered by this Court, every one has failed because the alleged conduct was not sufficiently outrageous
h. The conduct at issue here - the broadcasting of a recording of a patient's last moments of life without consent - would likely be considered reprehensible by most people, and we do not condone it
i. Nevertheless, it was not so extreme and outrageous as to satisfy our exceedingly high legal standard
16. GTE Southwest Inc. v. Bruce (severity and regularity of abusive conduct satisfied the outrageousness element)
a. Several employees of GTE working under Morris Shields alleged years of grossly abusive conduct on the part of Shields. Ps sued for IIED. The court held Shield’s ongoing harassment, intimidation, and humiliation of his employees constituted IIED; his conduct was a regular pattern of behavior. It was the severity and regularity of Shields’s abusive conduct that brought his behavior w/in the realm of extreme and outrageous conduct
i. Important Factors re Conduct
1. Relationships (vulnerability)
2. Repetition
a. Rude Train conductor: wants tickets ticket all the way from A to C: passenger says no; conductor responds to the passenger that he’s a lunatic and would give him a black eye. Passenger won for IIED - special rule for common carriers - held to a higher standard - carriers have to accept the passengers (insults are enough; much lower standard)
b. Probably could have been assault also
c. Maybe false imprisonment also?
d. Was there enough intent?
i. The guy would say no there wasn’t enough intent
ii. But all you need is recklessness - not a lot of rebuttals against recklessness
e. Was there severe emotional distress? - Ps just need to show that
f. Was there extreme and outrageous conduct?
i. Yes
ii. How does this conduct end up being more extreme and outrageous?
1. Have to take all the actions together
2. And the repetition of the actions
3. The fact that he was in a position of power is also important
g. Generally, insensitive or even rude behavior does not constitute extreme and outrageous conduct
h. Similarly, mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities do not rise to the level of extreme and outrageous conduct
i. In determining whether certain conduct is extreme and outrageous, courts consider the context and the relationship between the parties
j. Shields's ongoing acts of harassment, intimidation, and humiliation and his daily obscene and vulgar behavior, which GTE defends as his management style, went beyond the bounds of tolerable workplace conduct
k. Once conduct such as that shown here becomes a regular pattern of behavior and continues despite the victim’s objections and attempts to remedy the situation, it can no longer be tolerated
l. It is the severity and regularity of Shields's abusive and threatening conduct that brings his behavior into the realm of extreme and outrageous conduct
17. Roth v. Islamic Republic of Iran (terrorism sufficient to estalbish IIED, even when immediate family is not present)
a. Roth was killed in a Hamas terrorist bombing. Roth’s American family members sued Iran, which played a role in supporting the terrorists. The issue was whether Islamic Republic of Iran was liable for IIED. The court held they were liable because although the immediate family was not present, terrorism is sufficiently extreme and outrageous to demosntrate it is intended to inflict ED even on those not present. Ps stated a valid theory of recovery
i. Special requirement: Presence
1. Exceptions to Presence Requirement
a. Terrorism, molestation, immediate aftermath, sensory and contemporaneous awareness
b. The immediate family requirement is strictly construed
c. Generally, only spouses, parents, siblings, and children are entitled to recover
d. As to the issue of presence, this Court has previously held that one need not be present at the time of a terrorist attack upon a third person to recover for severe emotional injuries suffered as a result
e. This is because terrorism is sufficeintly extreme and outraeous to demosntrate that it is intended to inflict severe emotinal harm on even those not present at the site fo the act
18. Hypos
a. Daughter lives w/her father. Daughter comes home, sees D beating up her dad
i. Can she recover?
1. Was there purpose to inflicit ED on daughter? Maybe, if he looked over her
2. Even if no purpose, probably knowledge
3. Extreme and outrageous conduct? Yes
4. Is the daughter present? Yes
b. Daughter leaves, D murders father, daughter comes back. More emotionally distressed b/c dad’s dead. Can she recover? No - daughter not present.
c. Child molestation - parents find out their child has been molested. Parents weren’t present, but can recover for IIED
b. Defenses to Intentional Torts (Privileges)
1. The privileges explored in this chapter are for the most part affirmative defenses, meaning that the defendant has the burden of pleading and proving them
2. These defenses do not usually challenge the elements of the P’s prima facie case
a. Rather, they supply a legal reason or justification for the D’s actions that render those actions non-tortious
3. We see three sets of privileges:
a. First, those that attempt to justify the D’s conduct as a response to the apparent misconduct of the P
b. Second, the special case of consent
c. Third, the privileges of public and private necessity, which are based on policy rather than the P’s apparent conduct or misconduct
4. Even when the P states and proves facts sufficient to state a prima facie case for an intentional tort, the D might still prevail by proving a defense of privilege.
5. Affirmative Defenses: D has the burden of pleading and proving the defense; defenses supply a legal reason or justification for the D’s actions that render those actions non-tortious
6. They do not usually change elements of the prima facie case. They are separate facts that justify the tort even though prima facie case is met.
7. Analytically: do prima facie case first, then turn to privileges
i. Protecting Against P’s Misconduct (self defense):
1. Overview: a person is justified in using physical force upon another person to defend herself from what she reasonably believes to be the use or imminent use of unlawful physical force by that other person - D is immune from criminal prosecution and civil action for the use of such force, unless the force was determined to be unlawful. D is only permitted to use a reasonable amount of force; if excessive force is used, D has exceeded the bounds of the privilege and the force becomes battery.
2. Mistake: Privilege to defend yourself still applies if you make a mistake (i.e., accidentally hit the wrong person - different from battery, where if you make a mistake and hit the wrong person, you’re still liable by the doctrine of transferred intent)
3. Defense of Others: Reasonable belief the person needs defending. Mistakes - courts are split (bar hypo)
4. Privilege: thinking through its contours
a. Can a person defend himself or herself?
b. When?
c. How much force can be used?
i. Depends on how much force is used on you
d. What facts determine whether self-defense is allowed?
i. Jury will ask what they would do in that situation
e. How do we determine what is reasonable force?
i. Here’s what I think would be reasonable
ii. And here’s what happened
iii. Try and matchup situations and compare
f. When can deadly force be used?
i. When you are threatened with deadly force or serious bodily harm
g. When can a person retaliate?
h. Can you use force in response to insults?
i. No 
i. Do you have to retreat if you can?
i. Generally no
ii. Some states will require you to retreat before using deadly force if you can retreat safely
j. Do you have to use force to claim self-defense?
5. Provocation
a. Provocation is generally not sufficient to raise the self-defense privilege
b. As you can glean from Grimes, insults and arguments, for example, do not justify a physical attack by the insulted defendant
6. Excessive force
a. The privilege extends only to the use of reasonable force
b. Any excessive force is unprivileged and the defendant is liable for it
c. A defendant who retaliates or continues the defense after the right is over is likewise liable
d. Definition excessive force is a matter of degree and depends very much on the facts of each case
7. Assault or imprisonment in self-defense
a. The Restatement specifically recognizes that one may be privileged, given appropriate facts, to commit what would otherwise be an assault or a false imprisonment in self-defense
b. One point of special interest is the rule in the Second Restatement that the defendant may be privileged to put the P in apprehension of a harmful or offensive bodily contact even though the contact itself would not be privileged
8. Reasonable deadly force
a. The quantum of force considered reasonable in self-defense will vary with the facts
b. Is deadly force ever reasonable?
c. The general rule is that the defendant’s privilege to use that amount of force extends only so far as reasonably necessary to prevent death or serious bodily harm
9. Retreat
a. The defendant who is attacked is usually not required to retreat or otherwise avoid the need for self-defense
b. When the defendant is threatened with sexual attack, or force likely to cause death or serious bodily harm, the defendant is privileged to respond with reasonable deadly force
c. However, some states require reasonable retreat before deadly force is used when the defendant is not at home
10. Statutes
a. A number of states, as in Grimes, have adopted Stand Your Ground laws that remove the duty to retreat before using force in self defense
b. These statutes allow an actor to use greater self-defense than permitted under traditional rules
c. As of 2014, there were 18 states that granted civil immunity through such alws
d. These statutes provide for immunity from civil liability
11. The Mistake Issue
a. What if you make a mistake in defending?
i. Hypo: The Fight Outside the Bar I
1. D hits the policeman coming to help
ii. Note difference from mistake in prima facie case
b. Even if you make a mistake, you can claim self-defense
12. Grimes v. Saban (self-defense; material issues of fact precluded summary judgment)
a. Grimes alleged assault and battery by Saban. The issue was whether Saban was justified in using physical force against Grimes as a means of self-defense. The two testimonies differed with respect to the initial aggressor and whether Saban’s use of physical force was necessary to prevent imminent unlawful physical force by Grimes. There were genuine issues of material fact for resolution by the fact finder so as to preclude the entry of a summary judgment
b. No self defense for any of the insults
c. If Saban commits a battery, what happens?
i. Grimes is privileged to use self-defense
ii. She can then use reasonable force
d. Grimes then puts her hand on her chest and throat to push her away
i. Pushing away is reasonable
ii. But is the hand placement reasonable?
e. Saban then punches back more than 5 times
i. If Grimes act was reasonable, what Saban did was again a battery
ii. If Grimes act of hands to the throat wasn’t reasonable/covered by self-defense, Saban can defend herself using reasonable force
1. In this situation, Saban’s act probably wasn’t reasonable response to hands to the throat
2. 5 punches definitely excessive
3. 1 punch might even have been excessive
f. Saban’s story different than Grimes
i. Saban says Grimes was within inches of her face yelling and screaming
ii. Does Saban have a right of self-defense at that point?
1. Close call
2. Inches away, pounding on door yelling and screaming
iii. Lower court said Saban was justified in using force
g. When viewed in the light most favorable to Grimes and when all reasonable inferences are drawn in favor of Grimes, Grimes’s deposition testimony raises genuine issues of material fact as to whether Saban reasonably believed the use of force was necessary to defend herself against Grimes, whether Saban used a degree of force she reasonably believed was necessary, and whether Saban was the initial aggressor in the altercation
ii. Defense of Others (Defense of Third Persons)
1. Same as Self-Defense
2. Mistake in defending somebody else
a. Hypo: The Fight outside the Bar II
i. You break up fight but hit person defending himself
b. Courts are split on mistakes
3. People have the right to defend others, but what if you make a mistake?
a. Should we treat it the same as a mistake for self-defense?
b. Courts are split
i. Some ok with the mistake
ii. Some say that if you intervene and make a mistake, you could be liable
4. Most jurisdictions recognize that people may defend others on the same basis that they may defend themselves
5. The rule embodied in the Restatement Second of Torts says that as long as the defendant's belief that the other person that was being attacked and needed help was reasonable, even if mistaken, and the amount of force used was reasonable, it is ok
6. Some courts, however, have held that a mistake, even a reasonable one, destroys the privilege, leaving the defendant liable for battery
iii. Defense and Possession of Property
1. Overview: An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that either takes life or inflicts great bodily injury
2. Restatement Rule re Devices: an owner of premises is prohibited from wilfully or intentionally injuring a trespasser by means of force that either takes life or inflicts great bodily injury
a. A possessor of land cannot do indirectly and by a mechanical device that which, were he present, he could not do immediately and in person…”
3. Summary of Defense of Real Property:
a. Warning if feasible
b. Reasonable force: start gently; ask if person will depart first (unless you’re in a situation where a request would do no good)
c. But: trespasser has no right to resist
d. Privilege can turn into privilege of self-defense - if trespasser directs force at you, you can use the privilege of self-defense
e. Courts split on whether owner can use force to recapture real property
f. Privilege is based on nuance; have to ask whether intruders are threatening death or serious bodily harm
4. Difference between self-defense and defense of property
a. Self-defense you are protecting life
b. Not the same with property
5. Ask yourself the same type of logical questions as self-defense:
a. Can a defender use force?
b. How much force?
i. Reasonable force
c. Must the defender request the intruder to depart?
i. Depends on the situation
d. When can you inflict harm on a trespasser?
i. Depends on what they are doing
ii. Reasonable force
iii. Basically when the other person commits a battery on you, you can respond with force
iv. Almost just turns into self-defense at that point
6. Katko v. Briney (owner prohibited from willfully injuring trespasser by means of force; principle: life vs. property) (VERY FAMOUS CASE)
a. Ds inherited an unoccupied farm house, after which there were a series of housebreaking events. She and her husband eventually set up a shotgun trap. P entered the house to steal bottles and jars and was shot. The issue was whether Ds were permitted to use a spring gun in a dwelling warehouse for the purpose of preventing the unlawful entry of a burglar. The court held Ds were not permitted to do so - an owner of a premises is prohibited from willfully or intentionally injuring a trespasser by means of force that takes the trespasser’s life or inflicts great bodily injury. The value of human life and limb outweighs the interest of a possessor of land.
i. An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that either takes life or inflicts great bodily injury
ii. Problem: the house was empty, so can’t use deadly force. Spring gun doesn’t respond to nuances
iii. A possessor of land cannot do indirectly and by a mechanical device that which, were he present, he could not do immediately and in person
b. Life is more important than property
c. Can’t use deadly force to inflict serious bodily injury to defend property
d. Unless it has escalate to self-defense
e. An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that either takes life or inflicts great bodily injury.
f. What if intruder is in the bedroom? Pg. 83 n.2
i. Depends on the circumstances
1. Two in the morning and guy breaking in with a mask - might be ok to use force
2. Neighbor accidently comes in at two in the morning - probably not ok
g. An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that either takes life or inflicts great bodily injury
h. And therefore a person owning a premise is prohibited from setting out spring guns and like dangerous devices which will likely take life or inflict great bodily injury, for the purpose of harming trespassers
i. The fact that the trespasser may be acting in violation of the law does not change the rule
j. The only time when such conduct of setting a spring gun or a like dangerous device is justified would be when the trespasser was committing a felony of violence or a felony punishable by death, or where the trespasser was endangering human life by his act
7. Brown v. Martinez
a. P trespassed on D’s garden to steal watermelons. On the second occasion, D heard the boys coming and fired a rifle to scare them. The bullet hit P, severing his right leg. The issue was whether resort to firearms to prevent trespass was reasonable. Held: not reasonable because it must be of a kind appropriate to the defense of the property. The law places a higher value on human safety than mere property rights; there is no privilege to use any force calculated to cause death or serious bodily injury where only property is threatened.
i. Tort committed in this case: battery. Doctrine of transferred intent; D intended assault. Privilege: defense of property; D permitted to use force he couldn’t carry out.
ii. D was allowed to threaten force he wasn’t allowed to actually carry out - allowed to use reasonable force to defend property. Courts split on whether D can use force to recapture real property.
b. The Tort: What the D did
i. P would argue there was a battery and assault
c. The Plaintiff’s Theory: Apply the elements
i. P would sue for battery
1. Was there intent? - this would be a problem because he was shooting in an area he thought none of the boys were in
a. But transfer the intent from the assault to the battery and you are fine
ii. P would sue for assault
1. Was there intent? - can transfer the intent for assault that was directed at a different person to the person in question, and then transfer that intent to battery
d. The Defendant’s Theory: Apply Katko in the situation
i. D is using deadly force to protect a watermelon
ii. No real way D can argue this use
e. What if D missed?
f. Why is this case in the book?
i. Good case showing how the assault intent can be transferred to battery
ii. You can use assault as a way of self-defense -> privileged act 
iii. What about defending property?
1. You’re taking the intent of doing something that would be lawful, and transferring it to something that wouldn’t be lawful in this situation
2. Should you be able to transfer a privileged intent?
a. In this situation, if you can’t transfer the intent the P could not recover for battery
b. Probably no negligence either
g. The D may use the force reasonably necessary to overcome resistance and expel the intruder, and if in the process his own safety is threatened, he may defend himself, and even kill if necessary but in the first instance a mere trespass does not justify such an act
iv. Arrest and Detention
1. Shopkeeper’s Privilege:
a. A merchant, or his agent or employee, with reasonable cause, may detain on the premises in a reasonable manner and for a reasonable time any person suspected of shoplifting...for questioning or summoning a law enforcement officer. Merchant does NOT have to be right to exercise the privilege.
i. Site of investigation - difficult to determine
ii. Ability to search - depends on the circumstances
b. Hypo: insolent teenage shoplifting subject
i. Manager’s options: recovery of chattels; search and find nothing
ii. Solution: create the shopkeeper’s privilege defense
c. Common Law Privilege of Recapture of Chattels (Merchant’s Privilege)
i. Merchant can recapture a stolen chattel
ii. Must be in “hot pursuit”
iii. Otherwise: privilege ends and must call the police. Then, can only recover without using force
iv. If merchant is wrong using force to re-take chattel: no privilege (merchant has to be right - if wrong, merchant risks being held liable for false imprisonment, etc. - probably not worth it if the item is not worth too much)
d. Rst 2nd, Section 120A
i. Reasonable belief
ii. Detain on the premises for reasonable investigation
e. Privilege of Discipline
i. Where children are permitted to sue parents for torts, parents still enjoy a privilege to discipline, and to use force and confinement to do so
ii. The limits of this force are ill-defined
iii. The Restatement says parents may use reasonable force as they reasonably believe necessary
iv. Courts have more commonly articulated standards for appropriate discipline in the context of the criminal law
v. Parents
1. Force and confinement: within limits (can’t chain child, but can put them in time out/spank them)
2. But: concern about intruding on parental rights
3. Courts give parents fair amount of discretion to discipline their kids
vi. Others Privileged to Discipline Children
1. Teachers/school bus drivers (there in place of parent; can use force only if parents couldn’t use the force later)
2. Privilege more limited than parents
2. The Common Law Privilege of Recapture of Chattels
a. Merchant can recapture a stolen chattel
b. But must be in hot pursuit and use reasonable force
c. Otherwise: privilege ends and must call the police. Then can only recover without using force.
d. If merchant is wrong using force to re-take chattel: no privilege
e. Recapture of chattels
i. You might see Brown v. Martinez as more about recapturing chattels (watermelons) than it is about defending property before the defendant has lost possession
ii. Any privilege to regain possession of chattels is quite limited
1. In general, the owner must report to the courts for a remedy rather than using self help
iii. If the D acts in fresh pursuit, however, he is privileged to use a reasonable amount of force to defend possession
iv. The privilege is lost if the D is mistaken about the need for force - for example if he is wrong about the fact that the P has actually taken the chattel
f. Repossession of land
i. Many courts, operating under statutes, invoke similar rules when the owner of land has lost or given up possession of his real property
1. He must seek recovery in the courts, not by the use of force, even by the use of reasonable force
ii. The cases are divided, however, and some permit the owner with the right to possession to use force, limited always to reasonable force
3. The Role of “Reasonableness”
a. Were the prima facie cases for the intentional torts about “reasonableness”?
i. Not really
b. Were the privileges to the intentional torts about “reasonableness”?
i. Yes
c. If there is a difference, what accounts for it?
i. For battery and assault, we don’t care how reasonable it is
ii. But if we talk about responding to the harm, it makes a difference how reasonable that harm is and how reasonable the response is
iii. It’s the responsiveness
d. Many common law privileges have the effect of resolving the issues in the case by matter of reasonableness and degree
e. In self-defense, the issue is frequently whether the defendant reasonably believed that defense was necessary and then whether he used the amount of force reasonable to cope with the apparent threat
f. In the case of schoolroom punishment, teachers, being privileged to inflict some punishment, are liable only if they go too far
g. In false imprisonment cases a defendant might be privileged to detain for investigation for a short time, but not for long
h. All such cases involve matters of reasonableness and hence matters of degree
i. Notice how those cases differ from cases in which a defendant commits a kissing battery - he kissed the plaintiff, a stranger, or touched the plaintiff in a private place
j. This is an offensive battery and it is no defense to say the touching did not last long, that the force used was minimal, or that the injury was not great
4. Mistake
a. Under the common law rule and most statues, the shopkeeper is privileged to act even if reasonably mistaken about the fact that the plaintiff has taken goods without paying
b. A few states require the shopkeeper to be correct - that is, they do not allow the shopkeeper to utilize this privilege unless the plaintiff did actually take the goods in question
5. Gortarez v. Smitty’s Super Valu (shopkeeper’s privilege)
a. P and his cousin were shopping; P asked the store clerk if he could pay for a vaporizer once done shopping. Clerk followed the boys around; didn’t see P put the vaporizer back or pay for it. Security guard followed the boys out of the store and grabbed P’s cousin and searched him. P was put in a choke hold by the security guard. Issue was whether the guard was justified in the use of force against the boys. Held: no, b/c while there was likely reasonable cause, the purpose of the shopkeeper’s action may not have been proper and the detention may not have been carried out in a reasonable manner.
i. Rst. Sec. 120A
1. Reasonable belief
2. Detain on the premises for reasonable investigation
ii. Not met here - searched P w/out telling him what he was looking for; search was outside the store
b. Applying the Restatement to the Gortarez facts
i. Searches Hernandez
ii. Without telling him what he was looking for
iii. Search was outside the store
iv. Held Gortarez after he yelled
v. Held Gortarez after he told the men that had left the vaporizer inside the store
vi. Held until check out boy confirms
c. Does the Restatement cover the search of Hernandez?
i. No
ii. If there was any reasonable belief, it was that Gortarerz had stolen, not Hernandez
iii. Also didn’t even ask Hernandez, just searched him
d. Does the privilege cover the choke hold of Gortarez?
i. No, not reasonable
e. Gortarez said the whole time that he did not have it
i. Still being put in a chokehold
ii. Not reasonable
f. A chokehold is probably never a reasonable investigation at any point during this story
g. However, the amount of force will depend on the situation, because it must be reasonable
h. Can they hold him after they say that they left the vaporizer inside the store?
i. Yes, until they check that it is in the store
i. What about after the check out boy confirms that it is in the store
i. Have to let him go
j. Interesting question about how you define premises
i. These boys were detained right outside the store
ii. Is that on the premises?
k. What about hot pursuit off of the premises?
i. The privilege will apply
l. To invoke the privilege, therefore, reasonable cause is only the threshold requirement
m. Once reasonable cause is established, there are two further questions regarding the application of the privilege
n. We must ask whether the purpose of the shopkeeper’s action was proper
o. The last question is whether the detention was carried out in a  reasonable manner and for a reasonable length of time
p. If the answer to any of the three questions is negative, the privilege granted by statute is inapplicable and the actions of the shopkeeper are taken at his peril
v. The Privilege of Consent
1. Overview:
a. Rely on reasonable appearance
b. Look to the circumstances to show consent
c. No means no
d. Extent of consent covers unexpected consequences (think “inverse” of extended consequences)
e. Consent can be seen as negating harmful intent - must treat it as a privilege
f. To consent, you have to know what the risks are and their consequences. If you have that info, you’re in a position to make the judgment you need to make.
g. If you consent to a touching, any unexpected outcomes are covered by the consent
h. If D thinks the touching is wanted, no intent to commit harmful or offensive contact - if there’s consent, the prima facie case for battery isn’t there. Effect of consent is complete privilege to the touching. 
i. If D thinks the touching is wanted, no intent to commit harmful or offensive contact - if there’s consent, the prima facie case for battery isn’t there. Effect of consent is complete privilege to the touching.
1. Note: this won’t work in single intent jurisdictions where the D doesn’t have to appreciate the offensiveness of the contact
2. Breaking Consent down into 3 parts:
a. Entering the consent (capacity to consent)
b. Scope of consent
c. Effectiveness of consent
3. How to consent:
a. Expressly: in writing or orally
b. Impliedly: consent through actions (lift arm for shot; Austin & Berwyn)
i. Hypo: the immigrant and the immunization shot
1. She held her arm up, which the court said was a form of consent for the shot
c. Impliedly: consent implied in law (emergency situations - unconscious person would want to be resuscitated)
i. Hypo: The lawyer and the traffic accident
1. Implied consent in an emergency: pg. 96 n. 2
2. In an emergency, you will imply consent for treatment
a. Accept for some stuff
i. DNR
ii. Unnecessary medical treatments
iii. No blood transfusions tags on them
ii. Hypo: the second operation
1. Implied consent as a legal fiction
2. Concept of informed consent (which we will cover later in negligence)
3. What if a doctor can perform a quick part of a procedure that they find, but doesn’t do it because they don’t have consent
a. Patient would probably be upset, because now they will need a second operation that could have been taken care of quickly
b. If this is something that comes up often in that particular surgery though, they will need to inform the patient before the first surgery
4. The law will generally imply consent to a certain degree
4. Scope of the consent:
a. Geographic limits (ex: left ear/right ear operation)
b. Temporal limits (ex: base of snow fence)
c. Conditional limits (ex: consent on condition that only use family blood in transfusion)
5. Effectiveness of Given Consent:
a. Incapacity (ex: children, aging adults)
i. If no capacity to consent, consent is not a defense
ii. To consent, have to understand the consequences
b. Statute disallows consent (ex: child labor laws)
c. Fraud, misrepresentation, coercion, concealment (ex: herpes)
6. Consent to a Criminal Act: can a person consent?
a. When the P is injured during an illegal activity in which he has agreed to participate, courts have struggled to find a consistent approach to the issue of consent
b. Majority: consent to a crime does not bar tort suit
c. Rst: consent IS effective to bar suit
7. Treatment of Medical Consent
a. Possibilities if consent isn’t broad enough or doesn't cover it:
i. Battery
ii. Negligence
b. Many cases of medical battery involve allegations that the doctor exceeded the scope of the patient’s consent
c. The ordinary rule - that it is battery when a doctor treats a patient without the patient’s consent, or in excess of the scope of a patient’s consent - may not apply when the doctor must act in an emergency and obtaining consent is not possible
8. Relationships and capacity to consent:
a. Jailers (Robins (pg. 93))
i. At its core, consent is a voluntary action
ii. If there is a lack of autonomy for some reason, then you may not be able to consent
iii. There is a big power imbalance here
b. Employers/Others?
i. It’s risky
ii. It’s possible that the power imbalance might make there be no consent
iii. It could be inherently coercive
c. Minors: Page 94 n. 3
i. As you get older, you start to know more
ii. You are able to consent to more and more as you get older
iii. Until you turn 18, when you can fully consent to things
iv. Statutes may disallow a minor to be able to consent to things
v. Courts will sometimes look at the individual facts, to see if the particular minor has the experiences and intelligence to consent to the particular act involved in the case
vi. Although courts are split, it is generally assumed that minors may consent to a number of touchings appropriate to their age
d. Incapable Adults: Page 95 n. 4
i. Some people who are adults remain in capable of consenting
ii. Have to be able to understand the nature of what you are consenting to and the consequences of it
iii. The other person needs to be able to know that the incapable adult has this condition that makes them incapable
1. Think McDonalds case
iv. Incapacity of an adult is usually established only by showing that the particular adult could not manage his own affairs, or, in consent cases, that he did not understand the nature and character of the act
e. Temporarily Incapable Adults: drunkenness
i. Have to be able to understand the nature of the act and its consequences
ii. The court thought that competence to consent (or refuse consent) should be measured by the P’s ability to understand the condition, nature and effect of the proposed treatment or its rejection
iii. When the P was unable to understand the nature of the treatment due to his intoxication, doctors were not required to attempt to obtain his consent
f. Statutes intended to protect a class
9. Substituted consent
a. An adult family member or guardian may be empowered to give consent on behalf of a minor or an incapacitated adult
b. The rule is easy enough to state, but many issues arise in real cases
10. Revocation
a. Can revoke at any time
b. Except for one small situation
i. A person consenting to go on an airplane flight revokes their consent during the flight
ii. The plane doesn’t need to immediately land
11. Austin and Berwyn
a. Did Berwyn consent to be touched? Have to look at the reasonable appearance created by the circumstances
b. Facts - appeared they were on a date, getting along, Berwyn didn’t push him away or say “no” - seems like she consented to be touched
c. B: I never consented and was revolted by the idea
d. Did B say anything? Then what showed B’s consent
i. Can only really look at the external circumstances of the situation
ii. In this situation, all of the circumstances seem to point to a romantic situation
e. What if B says “No”?
i. There is no consent if B says no
f. Did consent cover the broken vertebrae?
i. The focus is on what you actually consent to
ii. In this situation, B might have consented to the touching
iii. If B did, then the consent would transfer over to anything that comes as a consequence of the touching
g. What if no injury to the vertebrae?
i. Just back to the earlier hypos
h. Is consent really a defense?
i. Consent is an affirmative defense
ii. It is treated that way
iii. There is a significant consequence that it is treated as an affirmative defense at trial
iv. It means the defendant has the burden of proof
v. If it is part of the prima facie case, then the plaintiff has the burden of proof instead
12. Robins v. Harris (need to have full capacity to consent)
a. P was a female inmate at the county jail; D was a new corrections officer. According to D, P flashed D at one point. Later that day, D summoned P out of her cell, grabbed her by the arm, and brought her to the shower room, where she performed fellatio on him. P alleged battery. D raised affirmative defense of P’s consent. Held: inmate’s alleged consent was no defense; inmates lack bodily autonomy and are therefore unable to consent.
b. Should consent be an available defense when the relationship between the plaintiff and the defendant is inherently unequal as in the situation of jailer and prisoner?
c. Sexual conduct between guards and prisoners can also raise issues about whether the prisoners’ civil rights have been violated
d. What about relationships that involve lesser power imbalances?
e. For example, some state statutes forbid all sexual contact between mental health professionals and their patients
f. Under these statutes, the patient’s consent is not legally effective to bar a claim against the therapist
13. Kaplan v. Mamelak (geographic limit of consent)
a. P, a patient, sued D, his doctor, for medical malpractice and battery, claiming the doctor operated on the wrong herniated disks in his back. Issue was whether the doctor committed a battery by operating on a disk to which P did not give the doctor consent. Held: D committed a battery; a battery occurs if the physician performs a substantially different treatment from that covered by P’s express consent.
b. Kaplan (95): Operation on the wrong disks
i. What happens if they operate on the wrong disks?
ii. Consent wouldn’t be valid, and you would be liable for battery (medical battery)
c. While the law will deem a patient to have consented to a touching that, although not literally covered by the patient’s express consent, involves complications inherent to the procedure, a battery occurs if the physician performs a substantially different treatment from that covered by the patient’s expressed consent
14. Hypos 
a. Ear: patient agreed to one thing, to a touching of one part of his body, and got touching to an entirely different part of the body - consent didn’t cover that touching - outside the scope of the consent; right ear/left ear switch
i. If you operate on the wrong ear, you are outside the scope of the consent
b. Family donated blood case: Doctors forget that they can only use family blood for transfusion; give patient a transfusion that’s HIV infected (didn’t know the blood was infected; no tests for that back then); patient put a condition on the consent - only allowed blood transfusions from her family. Why does law recognize a right to put condition on your consent? Bodily autonomy. That is why the patient gets to choose.
i. Does consent cover donated blood, when the person only consented to family donated blood and instead they got a random person’s blood
ii. They consented to the blood transfusion, but only under certain circumstances
iii. People can limit their consent to certain circumstances
1. It’s your body, and you can set the conditions
iv. So in this situation, it would be a battery
c. Appendectomy: Doctor finds cysts and punctures them; patient sues doctor for battery; says she only consented to an appendectomy, not to touching any cysts. Does consent for appendectomy cover the cysts? Court said the doctor could do it. Technically, the consent didn’t cover cysts. But: practically speaking, if you can avoid a second operation, the patient would prefer the doctor to take care of the problem during the first operation. Doctors given a little leeway here; no malpractice here, it was just a consequence. Court said; consent will be construed as general in nature; doctors can take care of diseased stuff in the area of the original decision during the procedure. Concept of informed consent (doctors tell patients what’s going to happen during their surgical procedures).
i. Concept of “medical batteries”
d. Bad Auto Accident: unconscious person in car accident brought to hospital for treatment. Unconscious person can’t consent. But: can save him. Where is the consent? What’s the solution? If the person were alive, they’d say they would want to be saved. Implied consent in an emergency; need for immediate treatment. If there is no need for immediate treatment, no implied consent. What if a medal on neck that says: no transfusions, do not resuscitate - what to do? If you’re a doctor, you have to honor it. If you choose to save the person, risk a suit against you for battery. If clear indication of consent from that person, can’t entertain the idea the wife is able to give consent on behalf of the husband.
15. Doe v. Johnson (failure to disclose - lack necessary info to consent)
a. P alleged D had sex with her without telling her he was HIV positive. P claims D transmitted HIV to her and that D knew or should’ve known he had a high risk of HIV. Issue was whether D committed a battery. Held: D committed battery; he knew he had HIV and did not notify P. One who knows he has a venereal disease and knows his sexual partner does not know of this infection commits a battery by having sex with that person.
b. Saying that someone should have known that a harmful contact was certain to occur is not enough for a battery
c. There is no such thing as constructive knowledge
d. But there is also the offensive contact part
i. The argument could be made that an offensive contact was likely to occur
e. Did she consent?
i. Look at the nature and consequences of the act
ii. She would need to know that there was this high risk
iii. But she didn’t, and he did
iv. So she could not have effectively consented without that knowledge
f. If you have information, you need to give that person the information
i. One who knows he has a venereal disease, and knows that his sexual partner does not know of his infection, commits a battery by having sexual intercourse
g. Consent procured by fraud
i. Courts recognize that, in a general way, consent procured by fraud is not valid
h. Avoiding the effect of consent
i. If the plaintiff manifests consent only because the plaintiff relies upon the defendant’s misrepresentation or simply mistaken facts, can we say that the consent is always nullified and the plaintiff is always permitted to recover?
1. No
16. Hypos
a. Herpes affair hypo: Guy said he didn’t have herpes, but he did have it; woman contracts it. Consent is not valid b/c woman was induced by fraud (affirmative mis presentation that went to a material piece of info)
b. 2nd Herpes affair hypo: she doesn’t ask; he doesn’t tell. Things go forth w/ the same outcome. No consent - same scenario as Doe v. Johnson; no affirmative misrepresentation, but a failure to supply the information. Either one is a problem for consent.
vi. Privilege of Public Necessity
1. Overview:
a. Privilege not based on P’s conduct
b. Logical basis for the privilege
c. Seems unfair - P gets nothing, no compensation for taking of property in public necessity cases
2. Public necessity: scope of the privilege
a. The rule applied in Surocco is reflected in the Restatement Second of Torts (privileging interference with land) and (privileging interferences with chattels)
b. The privilege of public necessity protects against actual harm done, where public rather than merely private interests are involved, the defendant had a reasonable belief that action was needed, and the actions he took was a reasonable response to the need
c. The privilege protects not only public officials but also private citizens who act in the public interest
d. The essence of the doctrine is that the government is acting under pressure of public necessity and to avert impending peril
e. The rule still applies today
3. Surocco v. Geary (public necessity)
a. D blew up and destroyed P’s house to prevent a raging conflagration. Issue was whether a person who tears down or destroys the house of another in good faith and under apparent necessity can be held personally liable in an action by the owner of the property destroyed. Held: no, because the right to destroy property to prevent the spread of conflagration for general convenience is of the highest law of public necessity.
i. Problem: defect in P’s claim b/c it would’ve burned down anyway; can’t say alcalde’s action caused the damage b/c if alcalde had not acted, it would’ve still burned down
ii. P argues: if alcalde hadn't destroyed his house, D would’ve been able to get the property out of the house. Alcalde’s act caused loss of P’s property.
iii. D not held liable for tort; P doesn’t get compensated b/c of public necessity.
iv. Logical basis for the privilege
v. Distinguish: the house vs. the personal property in the house
b. Sues for trespass and conversion
c. Defense is public necessity
d. Rationale for the privilege
i. What if it turns out D is wrong and the fire stops before the house?
ii. What if the fire would have burned the house anyway? Distinguish: the house versus the personal property in the house
1. If the fire was going to burn it down anyways, there shouldn’t be a cause of action for the dynamite
2. Also the conversion of the belongings would still be an issue
e. What if neighbors burned the house down?
i. Doesn’t matter as long as they are acting in the public interest
1. But private necessity could protect the act
f. The only question for our consideration is, whether the person who tears down or destroys the house of another, in good faith, and under apparent necessity, during the time of a conflagration, for the purpose of saving the buildings adjacent, and stopping its progress, can be held personally liable in an action by the owner of the property destroyed
g. The right to destroy property, to prevent the spread of a conflagration, has been traced to the highest law of necessity, and the natural rights of man, independent of society or civil government
4. Is the privilege of public necessity correct?: is it fair to allocate entire risk of loss to innocent landowner for the good of the public?
a. E.g., police officers trashing a store to stop a crime from happening
i. That is protected by public necessity
5. State taking clauses
a. In part to address a perceived injustice to the property owner, some states have held that where the defendant is a state actor who destroys property for the public good in an emergency, the state itself should compensate the property owner under the Takings Clause of the state constitution
b. These clauses generally provide that no private property shall be taken for public use without just compensation
6. What is a taking?
a. California itself has reaffirmed Surocco even where the defendant is a government actor, however, holding that the Takings Clause of its state constitution does not extend to police destruction or seizure of property, even if done to benefit the public
b. Some other states have followed this analysis, holding that police destruction or seizure of property is not a constitutional taking
c. Also, it must be shown that there was an invasion of property rights that was intended or was the foreseeable result of authorized governmental action
d. Accordingly, a homeowner’s house was not taken or damaged for public use when it was flooded by raw sewage during a rainstorm because there was no showing that a government actor knew of or could foresee the damage to private property
7. Wagner (pg. 102 n. 4)
a. The Takings clause required payment
8. Hypo: The Drug House Owners
9. Compare Wagner with Surocco:
a. Which rule is better?
i. Argument for Surocco
1. The house is kind of a nuisance during this case
ii. Argument for Wagner
1. Unfair to take a person’s house
10. Cal. rule remains Surocco
a. See Customer Co. pg. 102 n. 5
vii. Privilege of Private Necessity
1. Overview: Allowed to use someone else’s property to save yourself. P can get compensated if D uses P’s property to save D’s property.
2. Ploof v. Putnam (private necessity)
a. P was sailing a sloop when a storm struck. To avoid destruction to the sloop and P’s family, P moored the boat on D’s dock. D unmoored the boat. The issue was whether D had a duty to permit the sloop to remain moored. Held: D had a duty because necessity justifies entries upon land and interferences w/personal property that would otherwise have been trespasses. No compensation to D b/c P didn’t damage D’s property to save P’s property.
b. Go through the litigation:
i. (a) P’s suit (b) D’s response (c) P’s reply
1. The argument is trespass to chattels
2. Battery
a. Extended liability or just apply the elements of intent
3. The D’s response would be defense of property
a. Can act in reasonable manner in response
b. So was the D’s response reasonable?
c. No it does not work
d. This is private necessity
i. Private necessity trumps defense of property in this situation
ii. Necessity trumps defense of property
c. There are many cases in the books which hold that necessity will justify entries upon land and interferences with personal property that would otherwise have been trespasses
d. An entry upon land to save goods which are in danger of being lost or destroyed by water or fire is not a trespass
e. One may sacrifice the personal property of another to save his life or the lives of his fellows
f. It is clear that an entry upon the land of another may be justified by necessity for mooring the sloop
3. Vincent v. Lake Erie (damage for private necessity = compensation)
a. D’s steamship was moored to P’s dock. A storm struck; D kept the boat attached by replacing the lines holding the ship to the dock, resulting in damages to the dock. D was liable for the damage because D prudently and advisedly availed itself of P’s dock for the purpose of preserving its more valuable property; Ps were entitled to compensation because D used someone else’s property to save their own. 
i. Rationale for allowing recovery: unjust enrichment
b. Compare: Vincent (103)
i. Boat tied to the dock during a bad storm
ii. But the dock gets wrecked
iii. You have private necessity to dock your boat to the dock
iv. But you need to pay for the damages
c. Rationale for allowing recovery: Unjust enrichment
i. Unless you pay the dock owner, you have UE
ii. You would be unjustly enriched at the expense of the dock owner
d. Hypo: Vincent v. Lake Erie Trans. Co II
4. Consistency:
a. Is Ploof consistent with Vincent?
i. Yes
b. Is Ploof consistent with Surocco?
i. Yes, because Surocco is public necessity and Ploof is private necessity
5. The outcome is usually the same with out without private necessity
a. No punitive damages for plaintiff with it though
6. An economic perspective
a. Does it matter whether courts adopt a legal rule that requires a boat owner to pay for damage to the dock or a rule that does not require such payment?
b. It might not matter to whether the parties achieve an efficient allocation of resources
c. In his 1960 article, economist RonaldCoase explained why
i. Parties can bargain around any legal rule in order to reach an efficient allocation of resources
d. At times, however, the legal rule may indeed matter to whether the parties reach the efficient result
e. When barriers to bargaining are high, such as when significant transaction and information costs are present, the parties may not be able to bargain effectively
f. In addition, the legal rule may matter a great deal to the parties themselves
g. The distribution of legal entitlements will affect the distribution of wealth between them
3. Negligence 
i. Overview:
1. Negligence is conduct: either an act or a failure to act that creates an unreasonable risk of harm to the P
2. Negligence not defined by specific, forbidden actions; standard is much broader than the intentional torts
3. Based on the imposition of risk on others that results in injury
4. Kind of risk needed for liability: unreasonable risk
5. To be negligent, harm must have been foreseeable. If you couldn’t foresee the harm, couldn't do anything about it
6. Standard of care involved to determine what’s negligent: have to look at internal and external circumstances; look at how RPP would have acted and compare to D’s conduct
7. Party breaches duty by failing to exercise reasonable care
8. Person can be negligent by acting or failing to act. A person is negligent if she does something that a reasonably careful person would not do in the same situation or fails to do something which a reasonably careful person would do in the same situation. Jury must decide how a reasonably careful person would have acted in the situation.
9. Two basic kinds of fault:
a. Intent: prohibits specific actions narrowly defined
b. Negligence: not (for the most part) defined by specific, forbidden actions
i. Standard is much broader and more general
c. Negligence is based on the imposition of risk on others that results in injury
d. The kind of risk needed for liability: “unreasonable risk”
i. Not just any risk, has to be an unreasonable risk
10. To receive compensation, the plaintiff must allege and prove facts establishing five elements:
a. The defendant owed the plaintiff a legal duty
b. The defendant, by behaving negligently, breached that duty
c. The plaintiff suffered actual damage
d. The defendant’s negligence was an actual cause of this damage; and
e. The defendant’s negligence was a “proximate cause” of this damage or, as is sometimes said, the damage is within the “scope of liability” of the defendant
ii. Elements
1. Duty to act reasonably
a. Almost always owe a duty when you do an action
b. Difficulties arise when there is no action, but also instances when we don’t want to impose liability on someone who has acted
i. Limited duty
1. For example, don’t owe a full duty of care to a trespasser
2. Breach of duty (Carroll Towing factors; professional standard)
a. A party breaches their duty by failing to exercise reasonable care
b. Did the defendant act unreasonably?
c. Conduct is unreasonable when the reasonably prudent person would foresee that harm might result (i.e., foresee risk) and would avoid the conduct that creates that risk.
d. Negligence is conduct; either an act or a failure to act
e. D has to be able to foresee the harm; to be reasonable, D would have to avoid the conduct that creates the risk. If harm is unforeseeable, D is not negligent. 
3. Actual cause
a. D’s negligence was the actual cause of P’s injury; big problem for negligence cases
b. But-for test
i. Alternatives for when but-for test doesn’t work: substantial factor (subjective); alternative liability
4. Proximate/legal cause
a. Is there some reason why the liability is too large or disconnected from the breach
b. Limits liability (O’Leary Cow - can’t be liable b/c too much liability for a small act)
5. Damage
a. No harm/damage, no recovery. Damages cannot be nominal.
a. The Prima Facie Case
i. The “Reasonable and Prudent Person” Standard
1. Overview
a. It is for you to determine how a reasonably prudent person would act in those circumstances. Ordinary care is the care a reasonably prudent person would use under the circumstances presented in this case. It is the duty of every person to use ordinary care not only for his own safety and the protection of his property, but also to avoid serious injury to others.”
b. The standard never changes
i. But when the risk changes, the amount of care required changes
c. A duty, in negligence cases, may be defined as an obligation, to which the law will give recognition and effect, to conform to a particular standard of conduct toward another
d. In general, when an actor’s conduct, creates, maintinas, or continues a risk of physical harm, he ordinarily has a duty of care
e. Applying the RPP Standard: Six questions
i. What is the standard of care in a negligence case?
1. Reasonable care under the circumstances
ii. Does the standard of care vary from case to case?
1. No
iii. What is reasonable care?
1. Enter the RPP
iv. Does the amount of care vary from case to case?
1. Yes
v. What causes the amount of harm to vary from case to case?
1. Danger/risk: probability of harm
2. Pg. 115 second paragraph from bottom of page: Restatement of Torts 298: the standard never varies, but the care which it is reasonable to require of the actor varies with the danger involved in his act and is proportionate to it.”
vi. Who determines the amount of reasonable care that should have been exercised?
1. Jury question
vii. Standard of care remains the RPP standard under all circumstances:
1. “The D is held to the standard of care that would be exercised by a reasonable person under the same or similar circumstances as the D was in at the time of the alleged negligence.”
viii. But: The amount of care varies with the danger
f. Subjective or Objective: Is the RPP test a subjective test, or an objective test
i. Objective: don’t care what was the defendant’s head, focusing on what the RPP would have done
g. No Risk: how does RPP act if no risk?
i. Proceed
h. Person owes reasonable care under the circumstances; how a reasonably prudent person would act under the circumstances presented in the case; duty to every person to use ordinary care.
i. Ordinary care is the care ae RPP would use under the circumstances presented in the case. It is the duty of every person to use ordinary care.
j. Difference in care changes depending on the circumstances; amount of care you give changes w/ the circumstance; the standard always remains the same
k. Jury evaluation: compare the RPP to the D’s actual conduct in the situation. If the jury concludes the 2 are the same, D is not negligent. If RPP did something different than what D did, D was negligent b/c didn’t act as a reasonable person would have in that situation
i. Standard of care remains the RPP standard: D is held to the standard of care that would be exercised by a reasonable person under the same/similar circumstances as the D was in at the time of the alleged negligence.
ii. BUT: the amount of care varies with the danger.
l. Cal Jury Instruction:
i. Negligence is the failure to use reasonable care to prevent harm to oneself or to others
ii. A person can be negligent by acting or by failing to act
iii. A person can be negligent if she does something that a reasonably careful person would not do in the same situation or fails to do something that a reasonably careful person would do in the same situation
iv. The jury must decide how a reasonably careful person would have acted in P/D’s situation
m. Negligence of P
i. P and D: both may be negligent
ii. Contributory Negligence: P’s conduct contributes to the injury
1. CL Rule: if a P was contributorily negligent, that negligence was a complete defense and P automatically lost that case; most states don’t use this rule anymore
2. Modern Rule: comparative fault. The jury compares the fault of the P and the fault of the D; negligence has to add up to 100%
3. If P can’t use a stautate (negligence per se), P can fall back on the alternative: the normal, RPP test (P is allowed to use both; doesn’t have to choose)
n. Circumstances in which RPP Acts
i. Internal Circumstances: circumstances peculiar to the D as an individual
ii. External Circumstances: circumstances in which D is alleged to be negligent; setting in which D acted
o. The Emergency Doctrine
i. Posas (pg. 118): the stroller accident
1. Compare: (1) the usual negligence instruction
2. (2) The proposed “Emergency” instruction:
a. “A person confronted with a sudden emergency which he does not create, who acts according to his best judgment or, because of insufficient time to form a judgment fails to act in the most judicious manner, is not guilty of negligence if he exercises the care of a reasonably prudent person in like circumstances.”
3. If you have some fault in causing the emergency, you cannot invoke this doctrine
a. Horton had some fault in causing the emergency
ii. Two issues
1. How does the existence of an emergency affect the RFP standard of care?
a. It doesn’t
2. How does the existence of an emergency affect how the RPP acts?
a. It changes what is reasonable
iii. The majority rule is still that you give the instruction
1. But there are splits in courts on if it is necessary
iv. The idea is that in an emergency, the amount of care will change
v. Several courts have now said that the idea behind the emergency instruction is adequately covered by the instructions defining the reasonable care standard and that the separate emergency instruction should never be given
vi. Nevertheless, some courts still feel these instructions need to be given to the jury
vii. What constitutes an emergency remains a relevant question in those states that allow emergency instructions in some cases
viii. The usual definition is a sudden, unexpected and unforeseen happening or condition that calls for immediate action, and that was not created by the party asserting the emergency
p. Roles of Judge and Jury in Deciding Reasonableness in Jury Trials
i. Role of the Judge: Find and set forth the law during the trial and in the jury instructions; tell the jury what the law is
ii. Role of the Jury: Two-fold
1. Find the facts (i.e., decide disputed issues of fact); and
2. Apply facts to the law given by the judge in the jury instructions
3. After finding the facts, the jury would decide whether D/P acted as a reasonably prudent person under the circumstances
iii. Role of the Jury in the Usual Situation:
1. Jury determines what conduct would be reasonable
iv. Role of the Jury when the statue is used:
1. The statute’s role is to define more precisely what conduct breaches that duty
q. Supplanting the Jury: when a court takes “the breach” issue from the jury:
i. As a matter of fact in an individual case
ii. By imposing a rule of law governing recurring, generic fact situations
iii. Compare 2 situations: court takes the breach issue from the jury
1. As a matter of fact in an individual case
a. Example: 99 witnesses say light was green, 100th witness isn’t sure
i. Judge says jury must find it was green
2. By imposing a rule of law governing recurring, generic fact situations
a. Example #1: Marshall (131) and Chaffin (131)
i. Range of lights Rule: driver is negligent if he or she can’t stop (i.e. hits someone) within the range of lights
1. Other circumstances do not matter
b. Example #2: the stop, look, and listen (and get out) rule
c. Example #3: the Glaucoma test
r. Giving the RPP D’s Internal Circumstances
i. The conduct of the disabled individual must be reasonable in the light of the knowledge of his infirmity, which is treated merely as one of the circumstances under which he acts
ii. He must take the precautions, be they more or less, which the ordinary reasonable person would take if he were blind
iii. The newest Restatement provides that the conduct of an actor with physical disability is negligent only if it does not conform to that of a reasonably careful person with the same disability
iv. If the plaintiff is not negligent for failing to see an obstacle, is the defendant necessarily negligent for failing to correct it?
v. Cases hold that old age, as such, is not taken into account in setting the standard of care
vi. Courts have uniformly held that where a person’s alleged negligence is caused by a sudden physical incapacitation that is not foreseeable, there should be no liability
vii. The standard of care, of course, is that of a reasonable and prudent person under the same or similar circumstances
viii. The circumstances that the RPP act is the way the D acted
ix. Physical characteristics are the same as the D
x. RPP will be given some minimal knowledge of the world, even if the D claims not to have it
xi. If the D has superior mental ability, the RPP will be given that characteristic
xii. If the D was using alcohol, the RPP will be treated as if they are sober
xiii. If the D has a mental deficiency, the RPP will be treated as if they don’t have it
1. Low intelligence and other mental or psychological imitations are treated the same way
xiv. Country Road Hypo - would give the RPP the D’s superior memory characteristic; asking D to use what he’s been given is fair
xv. Paint Thinner & Worn Tire Hypos - RPP will have a minimum level of knowledge and intelligence of the world; can’t throw risks out there w/out any sort of responsibility
xvi. Drunk Driver Hypo: wouldn’t give the RPP the drunk characteristic b/c the driving, NOT the drinking, was negligent. If drunk D drove as well as a sober person would have, D wouldn’t be negligent - problem b/c we’re concerned about the D’s conduct not b/c of the drinking, but by how it affected their driving.
s. The child standard of care
i. Rationale?
ii. Exception to the child standard:
1. Adult activities
2. Inherently dangerous activities
a. Rationale for the exception?
iii. Children are not held to the same standard as that of adults
iv. Jury Instruction: standard of care for a minor
1. The Rule we will use:
a. Age, intelligence, maturity, training, and experience
v. The Rule of Sevens
1. 0 to 6: incapable of negligence as a matter of law
2. 7 to 14: presumed incapable of negligence
3. 14 and above: presumed capable
vi. Restatement Third and California Rule: Children under 5 incapable of negligence
t. Supplanting the Jury: judge makes decision of what happened and what is reasonable; area of the law that is largely gone
i. Red light/green light hypo: judge decides whether the light was green
ii. Rules don’t work for all cases b/c don’t take factual nuances into account
u. Brown v. Stiel Problem
i. Choose to use steel - 2 people are injured
ii. Did they commit an intentional tort in choosing steel? (if there was an intentional tort, it would be battery)
1. No purpose; is there knowledge? NO - he didn’t know it would happen in this case; statistics only tell you on average how many workers are killed. Doesn’t tell you anything about what will happen in this building. Can’t say the company had knowledge harmful conduct was substantially certain to occur in this instance (not the same as dropping the brick off the tall building - it was crowded; person had knowledge the harmful contact was substantially certain to occur)
2. Were they negligent in choosing steel? RPP would’ve been using concrete; was it unreasonable for them to use steel when they could've used concrete, given that concrete is less risky?
a. More likely they will die if you use concrete; but that’s only ONE factor weighing against other factors. Take into account that someone might die- another factor, will run the risk.
2. Stewart v. Motts
a. P assisted D in repairing an automobile fuel tank. P poured gasoline into the carburetor while D turned the ignition key. The car backfired, causing an explosion and injuring P. Issue was whether there existed a higher standard of “extraordinary care” (P wanted jury instruction for extraordinary care). Held: No, the standard is reasonable care. The TC did not err in failing to give an instruction that the appellee should’ve used a higher degree of care in handling gasoline. Degree of care changes with circumstances (pen/baby hypo), but the standard remains the same.
b. The RFP Test - Stewart (pg. 115)
i. The Proposed “High Degree of Care” Instructions (pg. 115, 3rd paragraph from bottom):
1. Gasoline...is a very dangerous substance if not property handled...With an appreciation of such danger, and under conditions where its existence reasonably should have been known, there follows a high degree of care which circumscribes the conduct of everyone about the danger.”
ii. The Standard: Reasonable Care under the circumstances
1. So the jury instruction was trying to put in place the wrong standard of care
2. The standard of care is always reasonable care under the circumstances
c. Why did P want this instruction?
i. Emphasizes to jury that it was a VERY DANGEROUS situation
d. What will happen if the judge should have given the instruction?
i. Would have had to do the case all over again
e. What was wrong with this instruction?
i. Attempted to impose the wrong standard of care
f. When we referred to a higher degree of care in these cases, we were not creating a second tier of extraordinary care over and above ordinary or reasonable care
g. Instead, we were simply recognizing the general principle that under the reasonable care standard, the level of care must be proportionate to the danger involved
3. Posas v. Horton (emergency doctrine)
a. P was driving her car when a woman pushing a stroller began to cross the street. P stopped short and was rear ended by D. D admitted she was following P too close and did not see the pedestrian. D did not meet the burden for sudden emergency instruction. She was negligent following P too closely.
i. Emergency doctrine: even if D doesn’t act in the most judicious manner, it’s likely D is not negligent
ii. In an emergency, have to respond quickly and act right away
iii. Emergency minimizes ability to act reasonably; can’t weigh all your options; can’t think of different alternatives
iv. Emergency Instruction:a person confronted w/ a sudden emergency which he does not create, who acts according to his best judgment or, b/c of insufficient time to form a judgement fails to act in the most judicious manner, is not guilty of negligence if he exercises care of an RPP in like circumstances. 
b. Why does the court hold that the emergency instruction should not have been given?
i. She placed herself in her own peril with her own negligence
ii. She created the emergency herself
c. Is the instruction redundant?
i. Yes
ii. The test is the reasonable and prudent person under the circumstances
iii. The emergency is just the situation in which the RPP has to act
iv. The instruction just highlights that its an emergency, so P probably would not want the instruction
d. In order to be entitled to the sudden-emergency jury instruction, the proponent must show there is sufficient evidence to support a finding that the proponent had been suddenly placed in a position of peril through no negligence of his or her own, and in meeting the emergency...acted as a reasonably prudent person would in the same or a similar situation
4. Shepherd v. Gardner Wholesale, Inc. (physical limitations)
a. P suffered from cataracts. She tripped over a concrete slab in front of D’s business. Held: P was not negligent; one is not guilty of negligence by using the public sidewalks with the physical inability to see what a person with normal vision can see. Ordinary care in the case of such a person is such care as an ordinary prudent person with a like infirmity would have exercised under the circumstances. Need to ask whether an RPP with this characteristic would have acted the same in the same external circumstances
i. The conduct of the disabled individual must be reasonable in light of the knowledge of his infirmity (limited vision), which is treated merely as one of the circumstances under which he acts.
ii. He must take the precautions, be they more or less, which the ordinary reasonable person would take if he were blind (infirmity given to the RPP)
b. Contributory negligence of plaintiff
c. The RPP test and the P’s physical characteristics
d. Example: limited vision
e. How does a person of limited vision act reasonably when walking along a sidewalk?
f. What if physical limitations were not taken into account
g. P trips over sidewalk
h. But D claims that P was contributorily negligent
i. P had very bad vision though, and D says that P should have taken precautions to avoid tripping
j. So how do we treat that P?
k. The RPP rule looks at what a person with the P’s physical characteristics would have done in that situation
l. Can’t expect an almost blind person to act as if they are not blind
m. That would be expecting them to act to a standard of care that they can’t live up to
n. A person with impaired vision is not required to see what a person with normal vision can see
o. Such would be impossible, and one is not guilty of negligence by using the public sidewalks with the physical inability to see what a person with normal vision can see
p. A person laboring under a physical disability such as defective vision is not required to exercise a higher degree of care to avoid injury than is required of a person under no disability
q. Ordinary care in the case of such a person is such care as an ordinarily prudent person with a like infirmity would have exercised under the same or similar circumstances
5. Hypos
a. Country Road Hypo

i. D drives down a narrow country road that he hasn’t driven in over 15 years; normal humans wouldn’t remember anything about it. This person has a superior memory; remembers there’s a dangerous turn coming up in the road
ii. D gets distracted, forgets about the turn, gets in an accident
iii. RPP: has superior memory or not? Unfair to give that characteristic to the RPP?
1. Not unfair; asking D to use what they’ve been given. Would give the RPP the superior memory
iv. Give superior memory to the RPP because he had it
b. Paint Thinner Hypo
i. D lights cigarette; flames ignited paint thinner; person didn’t know that would happen. Does RPP have that knowledge?
ii. Law: RPP will have a minimum level of knowledge and intelligence of the world
iii. RPP should know gasoline is flammable - requiring D to have knowledge/level of intelligence he didn’t have - have to have some baseline; can’t throw risks out w/out any sort of responsibility. There’s a minimum of knowledge required.
iv. Have to decide: what are the minimum characteristics you’re going to give the RPP?
v. RPP test has to be constructed
vi. You’re gonna give the RPP this additional knowledge that he actually didn’t have
vii. You’re gonna give the RPP practical knowledge (gravity)
c. Worn Tire Hypo
i. P’s tire blows; D is injured. Was P neglgient in having a worn tire?
ii. P knows nothing about worn tires; do we give the RPP a knowledge of worn tires?
iii. RPP would have that knowledge; if you don’t know it, you put people at risk (same as paint thinner hypo)
iv. The tire was very noticeably worn
v. D says that they don’t know anything about tires; spouse takes care of the tires
vi. You would require that a person has the knowledge that the tire being worn could be dangerous
vii. Need to give the RPP reasonable knowledge that is probably necessary to protect the people around them
1. Kind of a form of strict liability by holding people to knowledge that they don’t have
d. Hill v. Sparks: Experienced Tractor Driver
i. Do we give the RPP the experience this D had? Yes; like the superior memory hypo. Not unfair to say: If you’ve got a lot of experience, have to act as a RPP who had that experience would
ii. D was using a tractor machine
iii. Sister was standing on the side, falls off, and D runs her over which kills her
iv. What sort of knowledge are we going to give her?
v. It’s not unfair to say that a person with superior knowledge or experience has to use it
vi. So the RPP would have that knowledge and experience
e. Drunk Driver Hypo
i. D hits P; D is inebriated
ii. Don’t give RPP drunk characteristic; D deliberately did something that imposes risks on others; shouldn’t be able to discount that
1. The driving, NOT the drinking, was negligent
iii. Did the D act as a RPP? Compare the D’s actions to what the RPP would do
iv. What if drunk D drives as well as a sober person would?
1. In that instance, D wouldn’t be negligent. Problem: concerned about the D’s conduct not b/c of the drinking, but by how it affected their driving.
6. Creasy v. Rusk (public policy re integration of mentally disabled)
a. Rusk, an Alzheimer’s patient, kicked P repeatedly, causing him injuries. Held: Rusk’s mental disability should not excuse him from liability. A person with mental disabilities is generally held to the same standard of care as that of a reasonable person under the same circumstances regarding the alleged torfeasor’s capacity to control/understand the consequences of his actions. However, D was not liable b/c of the nature of the relationship b/w the 2: P, as a caretaker, assumed the risk associated with dealing with difficult patients.
i. If we gave the RPP characteristic of Alzheimer’s, D couldn’t be found negligent b/c by definition, D can’t reason. Therefore, disability is NOT given to the RPP; just as what a RP would’ve done in the same circumstances
ii. D is negligent, but not at fault b/c of P’s assumption of risk as a caretaker (other defense available)
iii. Here, treating Ds as if they can reason normally. In intentional torts, didn’t care why they had the purpose/knowledge

b. How do we treat the RPP in that situation?
c. Do we treat him as a crazy person, with alzheimers?
d. Do we take the alzheimers out?
e. If we treat the RPP as someone with alzheimers, there’s no way the D can be negligent
f. If we take it away, then he would definitely be negligent
g. General rule: take the RPP without the mental disability
h. How is it fair that we don’t ascribe mental disability to the RPP, but we do ascribe blindness?
i. Public policy reasons is what they go to
1. Look at the ones stated on pg. 124
a. Allocating loss between two innocent parties to the one who caused or occasioned the loss
i. But what about Van Camp?
ii. We need fault
iii. Selmi doesn’t like this one
b. Provides incentive to the people watching over the mentally disabled people interested in their estates to prevent harm or restrain
i. But in this case, they had done what they should do to restrain
ii. He was in a home
c. Removes inducements for alleged tortfeasors to fake a mental disability in order to escape liability
i. This doesn’t seem to really apply to this case
d. Difficulty for a court to assess the mental capacity and how impaired the person is
i. This might be a little better
e. Forces persons with disabilities to pay for the damage they do if they are to live in the world
i.  Didn’t force the kid to pay in Van Camp
ii. Maybe the rule is wrong, but it’s what the court goes to in this situation
iii. We hold that a person with mental disabilities is generally held to the same standard of care as that of a reasonable person under the same circumstances without regard to the alleged tortfeasor’s capacity to control or understand the consequences of his or her actions
iv. However, one employed to take care of a patient known to be combative because of Alzheimer’s disease has no complaint for injuries sustained in doing so
v. As to such a caretaker the duty of care is a one-way street, from caretaker to patient, not the other way around
7. Hill v. Sparks (superior knowledge - need to exercise superior qualities)
a. D was an operator of earth-moving machinery. At an exhibit of the machines, D instructed his sister to stand on a ladder on the machine. The machine hit a mound of dirt; b/c of its large rubber tires, it bounced back. D’s sister was thrown in front of the left wheel and killed. Held: Evidence presented an issue submissible to the jury re whether appellant met the requisite standard of care. D was familiar with the propensities of such machines and overheard conversation re little boy who was told to get off. If an actor has more than the minimum of qualities of perception/knowledge, he is required to exercise those superior qualities.
b. The standard of the reasonable man requires only a minimum of attention, perception, memory, knowledge, intelligence, and judgment in order to recognize the existence of the risk
c. If the actor has in fact more than the minimum of these qualities, he is required to exercise the superior qualities that he has in a manner reasonable under the circumstances
d. The evidence in this case presents an issue submissible to the jury of whether appellant met the requisite standard of care
8. Stevens v. Veenstra (minor who engage in adult activities are held to the same standard of care as an adult)
a. A minor taking a driver’s ed course turned too sharply at an intersection, striking P. Held: the minor should be held to the same standard of conduct as an adult. Anyone engaged in dangerous activity such as driving must be held to a minimum level of competence, regardless of age.
i. Jury Instruction: Standard of Care for a Minor (highly individualized)
1. Children are not held to the same standards of behavior as adults. A child is required to use the amount of care that a reasonably careful child of the same age, intelligence, maturity, training, and experience would use in that same situation. Gives child leeway to develop; not held to some standard they can’t meet b/c of age
2. Exceptions to the child standard where child is held to an adult standard (most deal w/mechanized vehicles)
a. Adult activities - has to be some sort of activity generally engaged in by adults
b. Inherently dangerous activities
3. Jury Instruction: Standard of Care for a Minor
a. Children are not held to the same standards of behavior as adults. A child is required to use the amount of care that a reasonably careful child of the same age, intelligence, knowledge, and experience would use in that same situation.
4. Rule of 7s
a. 0-6: incapable of negligence
b. 7-14: presumed incapable of negligence
c. 14 and above: presumed capable
b. When creating the RPP, have to decide what to do
i. Could choose to make them a 14 year old
ii. Or could say that since they are driving a car, assume they are an 18 year old
iii. Could say that since the D was driving a car, assume they have certain skills to drive it
iv. Or make the RPP exactly like the D
1. First time driving a car on a public road in a developed area
c. Children are not held to the same standard as that of adults
d. Jury Instruction: standard of care for a minor
i. The Rule we will use:
1. Age, intelligence, maturity, training, and experience
e. What would the RPP look like using that rule?
i. They’d be 14
ii. Smart kid
iii. Virtually no training
iv. Virtually no experience
f. Applying the rule to the RPP above, D probably wouldn’t be negligent
g. Why do we create this special child standard?
i. Children grow up very differently
ii. Some children pick up things faster than other children
iii. One 14 year old will pick up something faster than another 14 year old
iv. Respecting this discrepancy in growth
h. So the RPP mirrors the D for children
i. But, the court doesn’t apply this child RPP rule
i. There are certain activities that we will depart from the child RPP standard from
1. Adult activities
2. Inherently dangerous activities
a. These tend to be the same though
ii. Driving a car is the prototypical adult activity
j. So assume that the D has the kind of knowledge that an adult would have driving the car
k. We’re worried about the other people on the road
l. The D says that he is in an instruction class that is designed for minors though
i. That is not an adult activity
m.  A minor who engages in an adult activity that is dangerou, e.g., driving an automobile, is charged with the same standard of conduct as an adult
n. One rationale behind holding a minor driving an automobile to an adult standard of conduct is that, because of the frequency and sometimes catastrophic results of automobile accidents, it would be unfair to the public to permit a minor operating an automobile to observe any standard of care other than that expected of all others operating automobiles
o. lessened when the activity is undertaken by a minor with little or no experience
p. When the probability of, or potential harm associated with, particular activity is great, anyone engaged in the activity must be held to a certain minimum level of competence, even though that level may lie beyond the capability of a beginner
q. In other words, some activities are so dangerous that the risk must be borne by the beginner rather than the innocent victims, and lack of competence is no excuse
9. Negligence Per Se: Using Safety-Related Rules to Specify Particular Tort Duties
a. Supplanting the Jury: Rules of Law 1
i. When should a court take the breach issue from the jury?
ii. Compare 2 situations: Court takes the breach issue from the jury
1. As a matter of fact (i.e. Factual proof) in an individual case
a. Example 99 witnesses say light was green, 100th witness isn’t sure. Judge says jury must find it was green
2. By imposing a Rule of Law governing recurring, generic fact situations
a. Example #1: Marshall and Chaffin (pg. 131) “range of lights” rule: drive is negligent if he or she can’t stop (i.e. driving too fast and hits someone) within the range of lights. Other circumstances do not matter
i. Pg. 131 title: using safety-related rules to specify particular tort duties
b. Conclusion on Rules of Law:
i. There are very few, if any, of these rules of law that continue to exist
1. So why do we need to know this?
a. They could talk about it on the bar exam
b. We’re now gonna go into negligence per se, which is still used and very important
c. Does pretty much the same thing as the rule of law
i. It takes the question of negligence away from the jury
ii. It tells the jury in certain situations that you have to find negligence
iii. So why does negligence per se still work?
iv. Because we’re trusting legislature made rules, over court made rules
ii. Judicial rules of conduct
1. Almost all rules of this kind have come to grief, or have caused it
2. Holmes once took the view that it was contributory negligence not to stop, look, and listen at a railroad crossing and that, if vision was impaired, one might be expected to get out of the car and walk to the edge of the track to assess the danger
3. Cardozo was later able gently to push this decision aside, point to some of the injustices that could result
c. Overview: Negligence per se is the violation of a statute/specific requirement of law or ordinance; it lessens the P’s burden only on the issue of the actor’s departure from the standard of conduct required of a reasonable man. It imposes a rule of law governing recurring, generic fact situations. Violation of the statute could be considered as evidence of negligence but not as negligence in itself. P can argue RPP as an alternative.
i. Statue must prohibit precise conduct. Then test for whether to use the statute:
1. Class of persons
2. Type of harms (class of risks)
ii. Effect on prima facie case:
1. The regulations satisfy the duty element
2. Negligence per se conclusively establishes the first two elements of the cause of action for negligence - duty and breach
3. The statute’s role merely defines more precisely what conduct breaches that duty
iii. Said another way, when a court applies the negligence per se rule to a statue, the statue itself supplants the usual common law standard of care, and violation of the statute establishes the elements of duty and breach
d. Role in the Usual Situation: Jury determines what conduct would be reasonable
e. Role When Statute is Used: The statute’s role is to define more precisely what conduct breaches that duty; statute takes away the need to determine what the RPP would do
i. What does the jury not do in a negligence per se case?
1. Role in the usual situation: jury determines what conduct would be reasonable
2. Role when statute is used: the statute’s role...is...to define more precisely what conduct breaches that duty
ii. What kind of statues are these? Why do courts use these statutes?
f. Requirements:
i. The statute or regulation must clearly define the required standard of conduct
ii. The statute or regulation must have been intended to prevent the type of harm the D’s act/omission caused
iii. The P must be a member of the class of persons the statute or regulation was designed to protect
iv. The violation must have been the proximate and actual cause of the injury
g. The statute must set forth (prohibit) precise conduct
i. Then: test for whether to use the statue
1. Class of persons
2. Type of harms
h. How does a court go about applying this test (i.e. determining the class of persons and type of harm)?
i. Read the statute, and apply the test to ii
i. It does not create a new cause of action for negligence. It affects elements:
i. P. 138: regulations...satisfy the duty element
ii. P. 136: negligence per se “conclusively establishes the first two elements of the cause of action for negligence”
iii. 141 n. 9: statute’s role is to define more precisely what conduct breaches that duty
j. Are there exceptions (defenses) to violation of statute?
i. Getchell: 5 categories of excuses
1. Check pg. 143 footnote at the bottom and memorize these
a. The violation is reasonable because of the actor’s incapacity
b. He neither knows nor should know of the occasion for compliance
c. He is unable after reasonable diligence or care to comply
d. He is confronted by an emergency not due to his own misconduct
e. Compliance would involve a greater risk of harm to the actor or to others
k. Effect
i. Note similarity to rules of law: effect on jury determinations of negligence
ii. Effect of violations of statute (again):
1. Conclusive on breach of duty (i.e. negligence)
2. Evidence of negligence
3. California Rule
l. Negligence per se does not prevent use of the normal RPP test as an alternative
m. Selmi wants us to use negligence per se as an element of breach of duty
n. Effect of violation of statute
i. Conclusive on breach of duty (i.e., violation of statute = negligence)
ii. Evidence of negligence
iii. CA Rule: presumption (D presumed negligence unless produces evidence that D is not negligent)
iv. Note: P can argue usual RPP test as an alternative to negligence per se
o. Apply negligence per se to:
i. Statutes adopted by state legislatures or congress
ii. Ordinances adopted by local government elected officials (e.g. city councils)
iii. Regulations adopted by administrative agencies
p. Negligence per se versus statutes that create a private right of action
i. Negligence per se is not applicable to all statutes
ii. First, the doctrine applies only to statues that declare conduct unlawful but are silent as to civil liability - statutes that either do not expressly provide for civil liability or which cannot be readily interpreted as impliedly creating a private right of action
iii. Where a statue itself provides for civil liability, creating a private right of action, the court must simply apply it
q. Types of statutes covered by the negligence per se rule
i. In a negligence per se case, the legislature has neither expressly nor impliedly provided for civil liability
r. Statutes that actually impose liability
i. Compare: a statute may actually provide for civil liability by creating a cause of action. The Court must follow it.
ii. Conn. Stat. example: Damage to person or property. If any dog does any damage to either the body or property of any person, the owner or keeper, or, if the owner or keeper is a minor, the parent or guardian of such minor, shall be liable for such damage….
iii. This is not negligence per se
s. Statutes intended to protect the public at large
i. One might think that if a court determines that the class protected by a statute is the public at large, the plaintiff will always fit within it
ii. But many courts have held that a statute that does not create a duty to an identifiable class - a subset of the general public, in other words - cannot be given per se effect
t. The Restatement list of excuses
i. The Third Restatement has reworked and clarified the list of excuses from the Second Restatement quoted in Getchell
ii. It now provides that a violation of a statute is excused and not negligent if:
1. The violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation
2. The actor exercises reasonable care in attempting to comply with the statute
3. The actor neither knows nor should know of the factual circumstances that render the statute applicable
4. The actor’s violation of the statue is due to the confusing way in which the requirements of the statute are presented to the public; or
5. The actor’s compliance with the statue would involve a greater risk of physical harm to the actor or to others than would noncompliance
u. Marshall v. Southern Railway Co.
i. P was driving at night on a paved road. D’s railroad trestle narrowed the 30 foot wide road to 15 feet. P approached the trestle as a car came toward P, flashing its bright lights. P ran into the trestle supports. Held: D was not negligent. The operator of a motor vehicle must exercise ordinary care that an ordinarily prudent person would exercise under similar circumstances. P should’ve kept a reasonably careful lookout so as to be able to stop w/in the range of lights.
1. Range of Lights rule: driver is negligent if he can’t stop (i.e. hits someone) w/in the range of his lights. Other circumstances don’t matter
2. Stop, look, listen, get out rule
3. Glaucoma test
ii. Marshall: it is a  general rule of law...that the operator of a motor vehicle must exercise ordinary care...And, in the exercise of such duty it is incumbent upon the operator of a motor vehicle to keep...same under such control at night as to be able to stop within the range of his lights
1. How do such rules of law differ from the normal finding of negligence in a negligence case?
2. Example #2: stop, look, and listen (and get out) rule
iii. It is manifest from the evidence that P failed to exercise due care at the time and under the circumstances of his injury
iv. It is a general rule of law, even in the absence of statutory requirement, that the operator of a motor vehicle must exercise ordinary care, that is, that degree of care which an ordinarily prudent person would exercise under similar circumstances
v. And in the exercise of such duty it is incumbent upon the operator of a motor vehicle to keep a reasonably careful lookout and to keep under such control at night as to be able to stop within the range of his lights
v. Chaffin v. Brame
i. P was driving 40 mph at night on a paved highway. A car approached P, who refused to dim his headlights. P, blinded by the lights, ran into a truck left unlighted which was blocking the entire right lane. Held: P did not fail to exercise ordinary care nor was guilty of contributory negligence. P exercised due care by slowing down and expecting the other driver to reasonably dim his lights. P had no reason to anticipate the D’s truck, which had been left standing on the traveled portion of the highway without lights or warning signals. P did everything he could to avoid a collision.
ii. The true and ultimate test is this: what would a reasonably prudent person have done under the circumstances as they presented themselves to the plaintiff?
iii. When the P’s evidence is taken in the light most favorable to him, it reasonably warrants these inferences:
1. The P was keeping a proper lookout and driving at a reasonable speed as he traveled southward
2. On being partially and temporarily blinded by the glaring lights of Garland’s approaching automobile, the P reduced the speed of his car, and proceeded with extreme caution
3. The P exercised due care in adopting this course of action instead of brining his care to a complete stop because he reasonably assumed that Garland would seasonably dim his headlights in obedience to the law, and thus restore to the P his full normal vision
4. The P had no reason whatever to anticipate or expect that the D’s truck had been left standing on the traveled portion of the highway ahead of him without lights or warning signals until his car came within 30 feet of it
5. He did everything possible to avert the collision just as soon as the truck became visible
iv. This being true, we cannot hold that the P was guilty of contributory negligence as a matter of law
w. Martin v. Herzog (violation of statute)
i. D was driving at night when he crossed over the centerline on a curve and struck a buggy occupied by decedent. Held: decedent was negligent. The jurors have no dispensing power by which they may relax the duty that one traveler on the highway owes under the statute to another. The law required P to have his headlights on while driving at night. The violation of this law was contributory negligence. P violated the statute = P was negligent. Unexcused omission of statutory signals is negligence in itself. 
ii. The general principle: Martin v. Herzog (pg. 133)
1. What did the statue say? What does it say about tort liability?
a. Nothing
2. Did the P violate the statute?
3. What effect did the trial court give the statue?
a. “Violation of the statue could be considered as evidence of...negligence but not as negligence in itself”
i. What does that mean?
iii. What effect did the court of appeals give the statue in Martin v. Herzog?
1. Unexcused omission of the statutory signals is more than some evidence of negligence. It is negligence in itself
2. What does the jury do when applying negligence per se?
iv. We think the unexcused omission of the statutory signals is more than some evidence of negligence
v. It is negligence in itself
vi. Yet the jurors were instructed in effect that they were at liberty in their discretion to treat the omission of lights either as innocent or as culpable
vii. They were allowed to consider the default as lightly or gravely as they would
viii. They might as well have been told that they could use a like discretion in holding a master at fault for the omission of a safety appliance prescribed by positive law for the protection of a workman
ix. Jurors have no dispensing power, by which they may relax the duty that one traveler on the highway owes under the statue to another
x. O’Guin v. Bingham County (determining whether to use a statute)
i. O’Guin children were killed while playing in the county landfill. O’Guins sued the county for negligence per se. Held: the county was negligence per se: the 4 elements were met: (1) the county was required to fence/block access to the landfill when there was no attendant on duty; (2) the legislature’s desire to ensure the protection of human health was intended to safeguard both human health and safety; (3) the O’Guin children were members of the class of persons the regulations were designed to protect; (4) there was a disputed issue of fact as to whether the county’s violation of the statute resulted in the O’Guin childrens’ death. Court construed “health” as akin to “safety” - arguably an extension of the statute.
ii. Dissent: 
1. Regulations were intended to prevent trespassers from dumping/salvaging materials that may be harmful to health or the environment
2. 3 Part Test for Determining Whether Statute Applies:
a. Has to clearly define the standard of conduct; if it’s vague, have nothing to use to determine whether D was negligent; needs to specifically define the type of conduct involved.
b. Statute must have been intended to prevent the type of harm - type of harm has to match what the D did; what D did has to expose that kind of harm; have to ask what type of harm the legislature intended to prevent (PERFORM THIS TEST FIRST)
c. Class of persons statute intended to protect against - means not everyone can use the statute (if fail the test, can’t use the statute)
d. The regulations cited therein as supporting a claim of negligence per se were clearly not intended to prevent the type of harm involved in this case
e. Neither of those regulations cited is intended to prevent trespassers from injuring themselves through an accident at a landfill
f. They are intended to prevent trespassers from dumping or salvaging materials that may be harmful to health or the environment
g. The majority can reach its conclusion only by redefining the word health to include safety
iii. Kids go into the pit where there is trash, pit collapses, the kids die
iv. Four part test if the statute applies
1. The statute must clearly define the required standard of conduct
a. Must be specific so that the jury can evaluate the defendant’s conduct against it
2. Must have intended to prevent the type of harm the D’s act or omission caused
3. Member of the class of persons designed to be protected
v. This case is weird because the statute doesn’t really define the class of persons very well
1. They read between lines to figure out that the class of persons is unauthorized vehicles and persons
2. The kids fall into this category
vi. Type of harm the statue was trying to protect was human health and safety
1. The kids fall into this category
vii. We now know the statute applies, so we give the statute to the jury and if they think that the statute was broken by the D, then the D was negligent
viii. The effect of establishing negligence per se through violation of a statute is to conclusively establish the first two elements of a cause of action in negligence
ix. Negligence per se lessens the P’s burden only on the issue of the actor’s departure from the standard of conduct required of a reasonable man
x. Thus, the elements of duty and breach are taken away from the jury
xi. In order to replace a common law duty of care with a duty of care from a statute or regulation, the following elements must be met:
1. The statute or regulation must clearly define the required standard of conduct
2. The statute or regulation must have been intended to prevent the type of harm the D’s act or omission caused
3. The P must be a member of the class of persons the statute or regulation was designed to protect; and
4. The violation must have been the proximate cause of the injury
y. Getchell v. Lodge (exceptions to violations of statutes)
i. P and D were driving to work on a highway. A moose came into D’s path; she hit the brakes, causing her car to skid and rotate; the car crossed the centerline of the road. P ran into D’s car, causing P injuries. Held: D was not negligent; the presence of the moose in the road excused D’s traffic violation of skidding into the oncoming lane of traffic. D was unable to comply with traffic violations after reasonable care.
1. 5 Excuses for Not Complying with a Statute:
a. The violation is reasonable b/c of the actor’s incapacity
b. He neither knows nor should know of the occasion for compliance
c. He is unable after reasonable diligence or care to comply
d. He is confronted by an emergency not due to his own misconduct
e. Compliance would involve a greater risk of harm to the actor or to others
ii. Reasonable jurors could have concluded that the presence of the moose in the road excused Lodge’s skid into the oncoming lane of traffic
iii. Skidding to avoid a moose is the type of excuse contemplated by the Restatement Second of Torts
1. Emergency. As in other cases of negligence, the violation of an enactment or regulation will ordinarily be excused when the actor is confronted with an emergency which is not caused by his own misconduct
iv. It is plausible that the jury concluded that the moose created an emergency situation for Lodge and that they therefore excused the unfortunate consequences of her attempt to avoid the moose
ii. Breach of duty
1. A party breaches their duty failing to exercise care
2. What kind of care? Reasonable care
3. So: when is the party is not exercising reasonable care?
a. When the RPP
i. Would foresee that harm might result (i.e. forese risk)
ii. And would avoid the conduct that creates the risk
4. Negligence, then, is conduct
a. Either an act or a failure to act
5. Once D owes a duty: a party breaches their duty by failing to exercise care
6. What kind of care? Reasonable care
7. The issue: when is conduct unreasonable so that the party is not exercising reasonable care?
8. Negligence, then, is conduct. Either an act or a failure to act that imposes risk
9. Analysis of unreasonable risk necessarily leads us to consider, among other factors, alternative conduct. Do you see why?
10. Negligence is not a state of mind. It is a failure...to come up to the specified standard of care
11. We use the RPP that we have constructed to evaluate reasonableness. We determine how a RPP would have acted under the circumstances
12. Goal of this segment of the class: to identify and think through the factors that go into determining whether conduct is reasonable or unreasonable
13. Learned how to prove breach
14. Brown v. Stiel (pg. 148)
a. Steel or concrete?
b. Concrete: 1 worker killed
c. Steel: 3 workers killed
d. Chooses steel
e. P injured
i. Is this an intentional tort?
1. No
2. D not substantially certain that the event will occur, so cant have the intent
3. An average is not an indication of what will happen at that moment
4. Doesn’t tell you what will happen with that building at that exact moment
ii. Is this negligence? Didn’t D impose a risk? An unreasonable risk?
1. Maybe, maybe not
2. A lot of other factors
iii. Difference between the two injured parties
1. The employee wouldn’t really sue his employer
a. Just go through workers’ compensation board instead
2. The delivery guy might sue
15. Foreseeability of Harm and Questions for the Jury
a. Foreseeability as a prerequisite for breach: foreseeability of some type of harm is central to the issue of whether a person’s conduct breached the standard of reasonable care
b. When a reasonable person would not foresee any danger, the D is not negligent
c. Reasonableness factors:
i. Likelihood of conduct injuring others (P)
ii. Seriousness of injury (L)
iii. Burden (B): sacrifice to avoid risk (cost to invest in safety device & utility of acts lost)
d. Assessing Foreseeable Risks and Costs
i. Once the court determines that the defendant owed the plaintiff a duty, and what that duty was - usually the duty of reasonable care - the question for the jury is whether the defendant breached that duty by failing to exercise the requisite amount of carre
ii. The D who breaches the duty of care is said to be negligent
iii. Negligence is overt conduct that creates unreasonable risks that a reasonable person would avoid
iv. The risk of harm is unreasonable when a reasonable and prudent person would foresee that harm might result and would avoid conduct that creates the risk
v. Conduct may include a failure to act if action is required, but a mere state of mind is not conduct
e. Foreseeability as a prerequisite for breach
i. Foreseeability of some type of harm is central to the issue of whether a person’s conduct breached the standard of reasonable care
ii. An actor can be nelgient only if his conduct created a foreseeable risk and the actor recognized, or a reasonable person would have recognized, that risk
f. When harm is unforeseeable
i. When a reasonable person in the defendant’s circumstances would not foresee any danger, the defendant is simply not negligent
ii. Was the injury literally unforeseeable?
1. Probably not, just odds of it happening are extraordinarily low
iii. Or: was it so unlikely to occur that it could be ignored?
iv. Pg. 153: to say that harm was unforeseeable often seems to mean only that the foreseeable harm was not probable enough to require precaution, meaning ultimately that the defendant’s conduct was not reasonably risk
1. Why? Because the probability of harm was so low D could ignore it
v. No one is expected to guard against harm from events which are not reasonably anticipated at all or are so unlikely to occur that the risk, although…
vi. Courts are likely to use the term foreseeable to mean that harm was not only foreseeable but also too likely to occur to justify risking it without added precautions
vii. Similarly, courts sometimes speak about some harms as more foreseeable than others, which can be understood to mean that the risk or probability of harm is greater in some cases than in others
viii. Along the same lines, when courts say that harm is unforeseeable, they may mean that although a harm was actually foreseeable on the facts of the case, a reasonable person would not have taken action to prevent it because the risk of harm was low, and hamr was so improbable that a reasonable person would not have taken safety precautions
ix. Put differently, to say that harm was foreseeable often seems to mean only that the foreseeable hamr was not probable enoug ht orequire precautio, meaning ultimately that the D’s conduct was not unreasonable risky
g. The Third Restatement
i. Under the Restatement (Third) of Torts, the assessment of the foreseeability of a risk is no longer part of the duty analysis, but is to be considered when the fact finder decides if the defendant failed to exercise reasonable care
ii. This means that when there is some evidence that the risk was foreseeable the question is typically one for the jury to resolve in terms of breach
iii. The Third Restatement’s conception that foreseeability should not be used in determining the existence of a duty continues to gain some adherents
h. Pipher v. Parsell
i. P and Ds were traveling in a pickup truck. D2 grabbed the steering wheel; D1 did nothing to correct the conduct and laughed it off. D2 grabbed the steering wheel again, causing the truck to leave the roadway, slide down an embankment, and strike a tree, causing P injuries. Held: D was negligent. A driver owes a duty of care to her passengers b/c it is foreseeable they may be injured if, through inattention or otherwise, the driver involves the car in a collision. The failure to prevent conduct that interferes with the driver's safe operation of the vehicle is a breach of the driver’s duty to either other passengers or to the public.
1. Trial court made an error in finding that no reasonable jury could find negligence; it’s up to the jury to find negligence
2. Harm was foreseeable b/c D laughed it off the first time it happened; D didn’t move Beisel to backseat or tell her to stop. Once she grabbed the wheel once and the driver did nothing about it, it was foreseeable it would happen again. 
ii. Pipher (pg. 149): the actions
1. Steering wheel grab #1
a. Nothing bad happens, they laugh it off
2. Steering Wheel Grab #2
a. Crash happens
iii. Trial Court: as a matter of law, Parsell was not negligent. “It would be reasonable for the driver to assume that it would not happen again.”
1. What’s wrong with this holding?
a. It was foreseeable that it would happen again
b. There was a foreseeable risk that it would happen again, because he laughed it off
c. The question of what’s reasonable is jury question, can’t take it from them
iv. Court of Appeal: Reversed
1. Where actions causing risks are foreseeable, there may be a breach (but not always)
a. If you do it once, and nothing happens after, could be foreseeable that it happens again
b. If you can’t foresee something, you can’t be expected to act on it
v. Foreseeability is a prerequisite for negligence
vi. In general, where the actions of a passenger that cause an accident are not foreseeable, there is no negligence attributable to the driver
vii. But, when actions of a passenger that interfere with the driver’s safe operation of the motor vehicle are foreseeable, the failure to prevent such conduct may be a breach of the driver’s duty to exercise reasonable care
viii. Does the actor have to recognize the foreseeability of the risk?
1. Yes, we’re talking about a foreseeable risk to the reasonable and prudent person
ix. What about the fact that Parsell was 16 years of age?
1. It doesn’t matter, the minor is held to the adult standard because he is driving a car
x. A driver owes a duty of care to her or his passengers because it is foreseeable that they may be injured if, through inattention or otherwise, the driver involves the car she or he is operating in a collision
xi. In general, where the actions of a passenger that cause an accident are not foreseeable, there is no negligence attributable to the driver
xii. But, when actions of a passenger that interfere with the driver’s safe operation of the motor vehicle are foreseeable, the failure to prevent such conduct may be a breach of the driver’s duty to either other passengers or to the public
xiii. Under the circumstances of this case, a reasonable jury could find that Parsell breached his duty to protect Pipher from Beisel by preventing Beisel from grabbing the steering wheel a second time 
i. Limones v. School District of Lee County
i. P collapsed during a high school soccer game. The coach yelled for someone to bring him an AED, which was never brought onto the field. EMS arrived and revived P 26 minutes after P’s collapse. The time lapse caused P to suffer brain damage and he remained in a vegetative state. D owed P a duty of supervision and to act w/ reasonable care under the circumstances and owed P a duty to take appropriate post-injury efforts to avoid further aggravation of his injury. Remanded for trial - up to the jury to determine whether D’s employees breached the duty of reasonable care owed.
1. Trial court wrong; didn’t allow the jury to determine whether D’s acts were reasonable.
ii. Pg. 153:-54: reasonable care under the circumstances...many fluctuate with time...we therefore leave it to the jury to determine, under the evidence presented, whether the particular actions of respondent's employees satisfied or breached the duty of reasonable care
iii. How did the lower court err in this case? Why wasn’t there a duty to use an AED?
1. They narrowed the duty to specifically whether they brought the AED to the field on time
2. Should have evaluated whether they were reasonable given the circumstances
iv. What’s the effect on the jury of the lower court’s decision?
1. By specifying the duty, the dynamic of the trial changes
2. Normally the jury determines whether the person acted reasonably given the circumstances
3. If you specify the duty, you’ve taken part of the jury’s prerogatives away
4. Jury duty to determine reasonableness
v. For several reasons, we reject the decision of the 2nd District to narrowly frame the issue as whether Respondent had a specified duty to diagnose the need for or use an AED on ABel
vi. First, as stated above, reasonable care under the circumstances is not and should not be a fixed concept
vii. Such a narrow definition of duty, a purely legal question, slides too easily into breach, a factual matter for the jury
viii. We reject the attempt below to specifically define each element in the scope of the duty as a matter of law, as this case attempted to remove all factual elements from the law and digitalize every aspect of human conduct
ix. We hold that Respondent owed a common law duty to supervise Abel, and that once injured, Respondent owed a duty to take reasonable measures and come to his aid to prevent aggravation of his injury
x. It is a matter for the jury to determine under the evidence whether Respondent's actions breached that duty and resulted in the damage that Abel suffered
16. Unstructured Weighing of Risks and Costs
a. Have to look at probability of harm, costs of the alternative, and if the alternative will prevent the harm
b. The degree of care demanded of a person by the occasion is the resultant of three factors:
i. The likelihood that his conduct will injure others, taken with
ii. The seriousness of the injury if it happens; and balanced against
iii. The interest (utility) which he must sacrifice to avoid the risk
c. Summarizing the reasonableness factors: II
i. Probability (likelihood) of 
ii. Harm (risk is probability of harm. Risk must be foreseeable)
iii. Burden if you take precaution
1. Lost social utility of action (what would be lost if activity were stopped) or
2. Cost of precautions that would avoid harm (and keep utility)
d. Indiana Consolidated Insurance Co. v. Mathew (evaluating risks - alternatives to D’s conduct)
i. D went to mow his and his brother’s lawns. D filled the mower ¾ full of gasoline and left it in the garage. Upon starting the lawn mower, a fire began. D was worried about pulling the mower out b/c he feared his own safety. The machine began spewing gasoline and the garage became engulfed in flames. Held: D exercised due care and was not negligent for starting the mower inside the garage and not moving it outside. CL reasonably prudent care standard emergency doctrine requires the D confronted with an emergency to do that which an ordinary prudent man would do under like circumstances. It was unforeseeable the mower would catch fire.
1. 3 allegations of negligence:
a. Filling the tank
b. Starting toro in garage
c. Failing to push out of the garage
2. High risk of injury to garage if mower not moved - D not negligent b/c we value human life more than property
3. Risk it would catch fire was foreseeable, but was so low that the risk was discounted
4. Risk of injury to the garage is higher if D leaves mower in the garage, but harm to D is very high if D pushes mower out of the garage.
ii. Subrogation: the relationship of Mathew’s brother (the insured) and the Indiana Consolidated Insurance Co.
1. Insurance company can step in for the insured under their name against the negligent party
iii. Direct Actions: how the insurance company, not Mathew, can bring the lawsuit
1. Alternative, bring the action in the name of the insured
iv. A bench trial: what this means
1. When a judge decides the matter
2. Have to demand a jury trial to get one
3. Judge will then determine if there was negligent conduct
v. Appellate court says it wasn’t negligence
1. There was a lot of conflicting facts in front of trial court
2. Can’t second guess the conclusions from the trier of fact on appeal
vi. Was it negligent to start the toro in the garage?
1. Are there risks to starting a car in a garage?
2. Yes
3. So why isn’t it negligent if there are foreseeable risks?
a. Falls into a category of events that could occur, but are unlikely to happen
b. A reasonable person would not have foreseen the event happening
c. Not impossible for it to happen, but so unlikely that you can discount it
vii. Failing to push the Toro out of the garage
viii. Was this a greater risk of harm?
ix. Risk as a probability of harm
1. Differentiate probability of harm and the harm
a. Harm to garage
b. Harm to Robert Mathew
2. (Aside: Is this an emergency doctrine case?
x. Don’t evaluate whether a person used their best judgment
1. Just evaluate whether a person used their best judgement given the circumstances of the emergency
xi. We care more about people than property
1. The risk that we are talking about is the probability that harm will occur
a. There's a probability of harm to the garage, and harm to Mathew
xii. What were the probabilities of harm?
xiii. Must consider the injury (harm) that could occur
1. Can rebuild the garage for not a terrible cost
xiv. The standard by which Mathew’s conduct is to be measured is whether the exercised the duty to use due care in operating the mower that an ordinary prudent man would exercise under the same or similar circumstances
1. The record amply supports the finding that Mathew did not act in a negligent manner in filling the gas tank
xv. One who is confronted with a sudden emergency not of his own making is not chargeable with negligence if he acts according to his best judgement
xvi. The sudden emergency doctrine requires that person so confronted to do that which an ordinary prudent man would do under like circumstances
xvii. The law values human life above property
xviii. If Mathew had tried to push the riding mower ten feet into an open area the machine might have exploded and caused much graver damage to his person that was suffered by the destruction of the garage
e. Bernier v. Boston Edison Co.
i. Ps injured when D1 (Ramsdell) hit another car in an intersection, let her foot slip to the gas pedal, move forward up onto the sidewalk, and struck an electric light, which fell on the Ps, injuring them. D2 (Electric Co) was negligent in designing a pole that was not accommodated reasonably to foreseeable vehicular impacts so as to avoid pedestrian injuries. The concrete of the poles lacked ductility. Constructing the poles to be safer would've been cheap. Considering the injuries the Ps suffered, making the poles safer would've cost a lot less. RPP would have made minimal investment in safety to avoid these kinds of injuries. 
1. Alleged Negligence: defective design (there were cheap alternative designs that would’ve been safer)
a. Risk from concrete pole
i. To pedestrians
ii. To drivers and passengers in cars
2. More than one D can be negligent
3. A low probability of harm can be negligent if the amount of harm is HIGH (gas drum case) - since injuries might be serious, the likelihood of accidents need not be high to warrant careful consideration of safety features
ii. Who should be held liable? What about Ms. Ramsdell?
1. Multiple people could be negligent and responsible
2. Can sue multiple people
iii. Issue of who pays when two Ds are negligent
iv. What were the foreseeable risks here?
1. Foreseeable non-negligent knocking down of poles
2. Foreseeable negligence knocking down of poles
v. What risk has to be foreseeable for Ps to recover?
1. That the pole would fall down because someone else was negligent and hit it
vi. Alleged negligence: defective design of poles
vii. Risks from concrete pole:
1. To pedestrians
2. To drivers and passengers in cars
viii. Alternatives
1. Metal poles?
2. Steel spirals or hoops
3. Increased risks from those alternatives?
ix. Utility 
x. When do you decide when the foreseeability is?
1. When the decision is made, so in this case when poles are designed and installed
xi. Since injuries might be serious (as the present case indeed indicated), the likelihood of accidents need not be high to warrant careful consideration of safety features
xii. As designer or codesigner of the pole and in control of its maintenance, Edison must anticipate the environment in which its product will be used, and it must design against the reasonably foreseeable risk attending the product’s use in that setting
xiii. Certainly the evidence showed that a risk of automobiles colliding with Edison poles was not only foreseeable but well known to the company
xiv. Overall, the major considerations in Edison’s design of poles seemed to be cost, adaptability to Edison’s existing systems of power supply and connecting apparatus, and capacity of Edison employees to install the poles safely
xv. To begin with, since injuries might be serious, the likelihood of accidents need not be high to warrant careful consideration of safety features
xvi. Reasonableness factors
1. Risks of noise from garbage (horse case); risk of pursuing the thief - role of social utility in negligence
2. Hypo: gasoline drum
a. Gas cap on the drum of gasoline. D sells it to P. P removes the cap and it explodes, causing horrendous injuries - unusual and improbable occurrence. Negligent in not inspecting the gas cap to see if it had little spark, even if it had never happened before? No foreseeable risk -> can’t be negligent. BUT: there was some probability it would occur; high harm - even though probably was very low, the amount of harm was high - can find negligence. Cost of inspecting was cheap.
b. Article: a very large risk may be reasonable in some circumstances, and a small risk may be unreasonable in some circumstances
c. As probability of harm goes up, reasonableness needed goes up
xvii. Hypo: Hammer I (low probability; hig harm; cheap alternative would be to supply goggles)
1. P is hammering a bolt. D does not supply P w/ goggles. While P is hammering, bolt chips, hits P in the eye, and P loses his eye. Alleged negligence: failure to supply goggles.
2. Analysis: probability of risk of hitting P in the eye: pretty low that it’ll chip to begin w/; low that of all places, it would hit P in the eye. High harm: loss of eye. Would've cost D cheap goggles.
xviii. Hypo: Hammer II (P already blind in 1 eye; lower probability but even higher harm
1. Same facts, except P is already blind in one eye. Bolt hits him in the good eye. Lower probability b/c only concerned about 1 eye, rather than both. Even higher harm b/c if it hits P in this case, P would be completely blind. D easily negligent in both instances.
f. Parsons Case
i. Sanitation engineer scared the horse by starting up a garbage truck, causing the horse to throw off the rider. D not negligent; although he made noise, it was okay b/c high utility of having garbage hauled away. If D had been found negligent and told he should not have started garbage truck, he would lose huge benefit. Analogous Mitchell case (chasing shoplifter).
1. Have to look at the utility of the act that would be lost.
17. Structured Weighing of Risks and Utility
a. Overview
i. BPL Formula (Carroll Towing Formula)
1. If B < PL, D is negligent for not taking precautions. Rational person would take the precaution and avoid the risk.
2. If B > PL, D is not negligent. Rational person would accept the risk and resulting injury.
a. Objections
i. Although economically oriented lawyers often like the risk-utility formula as Hand expressed it in Carroll Towing, there has been a strong current of objection to it so far as it emphasizes wealth or money
ii. One approach says that basic liberties - freedom of action and security - are primary and take precedence over considerations of wealth
iii. Under this approach, security from harm would be weighed against freedom of action, one basic liberty against another, but losses of liberty would not be offset by increases in wealth
ii. Reasonableness Factors I:
1. The likelihood his conduct will injure others (P); taken w/
2. The seriousness of the injury if it happens (L); and balanced against
3. The interest which he must sacrifice to avoid the risk (B)
iii. Reasonableness Factor II:
1. Probability (likelihood) of
2. Harm (risk is probability of harm. Risk must be foreseeable)
3. Burden if you take precautions
a. Social utility of action (what would be lost if activity were stopped)
b. Cost of precautions that would avoid harm ( and keep utility)
b. Risk-utility
i. As we have seen, many cases approve risk-utility balancing to determine negligence, although very often in a form less structured than the formula Judge Hand advanced
c. Specific alternative conduct
i. We have also seen in this chapter that the party asserting negligence first identifies some specific act of negligence, by pointing to what the defendant did or did not do and identifying some specific safer conduct that might have been pursued
ii. If the alternative conduct was safer, the court will want to know how much safer and something about its costs
d. The Third Restatement says that the major factors in analyzing whether conduct is negligent are:
i. The foreseeable likelihood that the person’s conduct will result in harm
ii. The foreseeable severity of any harm that may ensue
iii. And the burden of precautions to eliminate or reduce the risk of harm
e. Alternative ways of determining reasonableness:
i. Intuition?
ii. Risk-imposition?
iii. Judicially developed rules?
iv. Statutes?
v. Custom?
f. US v. Carroll Towing Co.
i. Conners owned a barge. Grace Line employees negligently caused the barge to break adrift, where it was carried by the wind against a tanker, whose propeller broke a hole in the bottom of the barge. There was no bargee to report the damage. The absence of the bargee makes the owner liable. Fair requirement the Conners Company should have a bargee aboard. BPL formula (if B <PL, D is negligent) Tank example.
1. B = having bargee on barge (cost of having bargee there)
2. P = probability barge would break away
3. L = the severity of the injury
4. Carroll Towing formula interprets the negligence system as a mechanism for promoting efficient or cost justified rules of safety.
ii. What is the specific negligent act that is alleged?
1. Not having a bargee on the barge
iii. Pg. 167:
1. It appears from the foregoing review that there is no general rule to determine when the absence of a bargee or other attendant will make the barge-owner liable
iv. What does the court mean?
1. You get a rule when a judge made one
2. But there is no general rule
v. When is there a general rule?
vi. Was the failure to have the bargee on there reasonable?
vii. So:
1. The Carroll Towing formula interprets the negligence system as a mechanism for promoting efficient or cost-justified rules of safety
viii. Rationale: Note 3, pg. 168
1. A rule that required the barge owner to spend $30,000 to save $25,000 in injuries would be inefficient and not cost-justified
ix. Economist’s Goal: efficient allocation of resources from a societal standpoint
x. Use the Tort system to induce potential injures to make the economically correct investment - the cheapest one
xi. The Hand Formula is a useful model for encapsulating the relating the factor used to determine reasonableness
xii. You do not instruct the jury to follow the hand formula
xiii. You instruct them on the RPP standard
xiv. But: the lawyers will argue the Hand factors to a jury as they are appropriate and fit their client’s case
xv. Estimating risks
1. Everything we do carries some risk
2. In applying the Hand formula, how do we know the degree of risk attributable to the defendant’s activity?
3. One answer might be that Hand was not proposing a formula into which actual numbers could be substituted for the algebra
4. Instead, Hand might have been proposing only a model, an indication about the nature of the decisions or estimate we need to make
xvi. Estimating costs or benefits
1. How do you know how much a safety precaution would cost or how much the activity benefits people?
2. Almost any activity has some benefit and almost any safety precaution has some costs, although one safety precaution - a warning of danger - is usually almost costless, so that under Carroll Towing a warning might be due even if the danger is small
3. However, implementing a warning system might well have costs
4. Many costs can be identified in dollar numbers
5. Benefits can also be identified in dollar-numbers by asking about the earnings, savings, or increase in capital value affected by the activity

18. Contributory Negligence and Comparative Fault
a. Multiple Defendants - Both Negligent:
i. CL Rule: Joint and Several Liability:
1. P can collect FULL damages from either D in any mixture that P wants
2. Limitations: Only ONE full recovery (P can’t collect full recovery from both Ds)
3. If one D pays b/c the other D is insolvent, D who paid can get contribution of up to 50% of total damages from the D who didn’t pay (pro rata rule - what D pays is appropriate to their amount of fault)
4. If P is negligent, case is over - complete bar to recovery
5. Some Ds immune from recovery (i.e., government officials)
ii. Modern System: Comparative Fault: Several Liability
1. Ask jury to assign percentages of fault to P, D1, and D2
2. P allowed to recover even if contributorily negligent (won’t be able to recover percentage P was at fault - take P’s damages out of the fault calculation first)
3. D can’t overpay; D only pays up to the amount of percentage that D is at fault
4. If one D is insolvent, P bears the burden of the loss - can’t ask the other D to pay up to the full total of damages b/c each D is only responsible for the percentage they’re at fault (liability should be proporeatie to your fault); not contribution; each D is only liable for what they cause
iii. Effect of P’s contributory negligence of P
1. At common law
a. You lost
2. Under comparative fault
a. Most instances you’ll be able to recover some
iv. Liability of two or more negligent defendants
1. At common law: joint and several liability
2. Under comparative fault: either
a. Joint and several liability or
b. Several liability by % of fault
v. Contribution from one D to another D
1. At common law: pro rata
2. Under comparative fault:
a. By percentage of fault
vi. Contribution
1. If Boston Edison paid the entire judgment, it would be paying more than its fair share of the damages relative to Ramsdell
2. Under the joint and several liability system, most states would allow Boston Edison to obtain contribution from Ramsdell so as to make its payment proportional to its fault
3. Under today’s rules, if Ramsdell’s fault were 20% of the whole and Boston Edison’s fault were 80%, Boston Edison should recover contribution from Ramsdell equal to 20% of the damages
19. Proving and Evaluating Conduct
a. Transition: turning from the concept of reasonableness to proving reasonableness (i.e. breach of duty)
b. Can P get to the jury? P’s burden of proof
i. Just whether P can get to jury, to see if jury thinks the D was reasonable
c. The plaintiff must prove each element of the case by a preponderance of the evidence, that is, by the greater weight of the evidence
d. Negligence must be shown to be more probable than not
e. The trier of facts, in other words, must reasonably believe that the probability of negligence exceeds one half plaintiff’s?
f. Some courts take the view that if the plaintiff offers testimony that is not only uncontradicted, but is clear and self-consistent, a directed verdict for the party having the burden of proof - usually the plaintiff - is permissible
g. Standard instructions tell juries to determine credibility of witnesses for themselves, considering factors such as the witnesses' demeanor and other factors mentioned in Upchurch
h. Overview:
i. P has to prove there is negligence - needs to prove an act that was negligent. Negligence is conduct.
ii. Need a specific act that was negligent so the jury can perform the RPP test - have to know the probability of the harm and be able to compare D’s conduct to alternatives (what RPP would’ve done)
i. Use of circumstantial evidence
i. Circumstantial evidence - which is to say evidence of one fact that permits an inference of another fact - is often the most important evidence in tort cases
ii. Although circumstantial evidence must be weighed case by case, in general it is entitled to as much weight as direct evidence
iii. Almost all negligence cases involve at least some factual inferences
iv. The inference may, of course, assist the defendant rather than the plaintiff
j. Circumstantial evidence and legal conclusions
i. Ordinary circumstantial evidence is evidence of one fact that tends to establish some other fact
k. Santiago v. First Student, Inc. (proving conduct)
i. D, a school bus operator, was alleged by P to have gotten into an accident with an unidentified vehicle, causing P to be pushed forward in her seat and hit her face,  P couldn't remember any of the details of the alleged accident and there was no police report. There was not enough evidence to assign negligence to D (P did not meet her burden b/c didn’t show the bus driver did anything wrong; didn’t prove the driver committed a negligent act. Need more specificity). Like Gift case - not enough specificity to show a negligent act (driver running over the child in the street - no one saw the driver do it)
ii. P’s proof and the nonsuit
1. P trying to prove that she was injured
2. Said she was hurt when a bus stopped to quickly when approaching stop sign
3. Hit her head on seat
4. On a one way street
5. Side mirror knocked off
6. There was another vehicle approaching the intersection from the right
iii. Was there sufficient proof?
1. Was there any proof of negligence?
a. She didn’t really prove anything about the bus driver to prove that he was unreasonable
2. If so: why wasn’t it enough
a. Just no way to prove he acted unreasonably from the evidence
iv. The P is unable to describe any actions on the part of the driver of the unidentified vehicle or unidentified bus driver relating to the accident
v. Indeed, there is no evidence of the interaction between the bus and the unidentified car, except that the two vehicles collided
vi. Furthermore, P can provide no other witnesses capable of offering a meaningful description of the accident
vii. The P attempts to justify a lack of evidence to support her case by pointing to the nature of the accident
viii. The fact that the P’s case may be extremely difficult to prove however, does not relieve her of the burden of presenting sufficient evidence to demonstrate the existence of a material question of fact
ix. The P has not met that burden in this case and the D, therefore, is entitled to judgment as a matter of law
l. Upchurch v. Rotenberry
i. Decedent was riding in D’s car. D lost control of the car, running off the road and into a tree, causing the decedent's death. There was no eyewitness except D, who testified an animal came into her path, causing her to lurch right. Reasonable and fair minded jury members could reach different conclusions. Jury verdict stands - D acted reasonably in swerving to the right to avoid the animal.
1. There was enough evidence to determine D was negligent; now, it’s up to the jury to decide the facts. Jury has to figure out what happened, then determine whether D was negligent. Resolution of disputed facts devolves upon the jury.
ii. The conflicting evidence
1. Schaeffer: d going 25-35 when hit. Later: 42-50
2. Rosenhan: smelled alcohol/not close enough to smell/did smell alcohol
3. Guyton: Rotenberry said she had two beers/ she did not tell him about drinking beers
iii. The resolution of disputed facts...is a duty that devolves upon the jury
iv. This Court has been even more specific regarding the realm of the jury concerning the credibility of witnesses in stating:
1. The demeanor or bearing, the tone of voice, the attitude and appearance of the witnesses, all are primarily for inspection and review by the jury
2. The jury not only has the right and duty to determine the truth or falsity of the witnesses, but also has the right to evaluate and determine what portions of the testimony of any witness it will accept or reject
3. Therefore, unless it is clear to this Court that the verdict is contrary to the overwhelming weight of the credible testimony, this court will not set aside the verdict of a jury
v. According to its duty, the jury concluded that Rotenberry acted reasonably in swerving to the right to avoid an animal and that she didn't have time to avoid a tree which lay only 160 feet  from where Rotenberry elft the road
vi. The jury makes such fact determinations, not this Court
vii. The resolution of disputed facts such as this is a duty that devolves upon the jury sitting as finders of fact
viii. They are charged with listening to the witnesses, observing their demeanor, and coming to their own conclusions of which evidence they find more credible
ix. Absent some clear indication that the jurors in a particular case somehow ignored that duty, neither the trial court, nor this Court reviewing the record on appeal, are permitted to interfere in the conclusions reached by these jurors
m. Forsyth v. Joseph
i. Decedent was an occupant of the car struck by the Villa truck. Villa was negligent partly b/c of excessive speed. D testified to the speed they were going when they struck the decedent.
1. There was specific enough evidence to find negligence. Skids are common knowledge - infer from speed at point of impact and skid that D was speeding. Jury inferred facts (D was speeding) and is now in a position to evaluate the conduct (Whether D was negligent).
2. Aside: need for expert testimony
ii. Skidded 129 feet/ 55mph at point of impact
iii. What is an inference? The inference here?
iv. Aside: need for expert testimony
n. Dark and stormy night hypo
i. Person goes down an alley, really rainy and speedy
ii. Walk hunched. P’s eye runs into the edge of a steel box protruding from a utility pole
iii. Dimensions of box
iv. Sufficient evidence to show the company that owned the box was negligent?
v. 70 inches off the ground - foreseeable risk to tall people (not to everybody, but to some people)
vi. Some risks were probably so small we would deem it unforeseeable. Is this one of those cases, or is it enough of a risk you would leave it to a jury?
vii. Alternatives - how much it costs to put the box higher (minimal cost)
viii. If risk itself is high enough, did P prove enough? Given what she proved, do jurors know enough to allow them to conclude the act was negligent
ix. Probability: box at 70 inches
1. Average height for men: 5’10ish
2. For women: 5’4ish
x. If so, probability goes down; only really tall people are likely to hit the box. Range of probabilities in any given situation.
xi. Also have to ask whether tall people always at risk - not always - if sunny, more likely to see the steel box - probability depends on time of day, where you are
xii. Harm - could be very significant and high; P could lose their eye. Probably enough to show negligence.
20. Trial Procedure:
a. P has to prove prima facie case (prove elements of the tort)
b. Burden of proof: preponderance of the evidence (51%)
c. Equipoise of evidence (balance of force): case fails, P has not met burden of proof (P’s evidence has to have more convincing force to meet burden)
d. Types of proof:
i. Direct evidence
ii. Circumstantial evidence (inferring fact B from fact A)
iii. Inferring negligence (taking facts and inferring D’s conduct was negligent)
e. What is that burden? Preponderance of the evidence:
i. Such evidence, when weighed with that opposed to it, has more convincing force and from which it results that the greater probability is in favor of the party on which the burden rests
f. Jury decides the facts unless waived
g. Burden and the concept of equipoise
i. Take the evidence for defendant if at equipoise (evidence equally points to both sides)
h. Procedural devices for raising issues of sufficiency of proof:
i. Nonsuits and
ii. Directed verdicts:
1. Not enough evidence by P
2. Evidence will permit only one outcome
iii. JNOV: judgment notwithstanding verdict
1. Even though the jury verdict is in, you still think you should win
i. Types of proof
i. Directed evidence
ii. Circumstantial evidence: inferring fact “B” from fact “A”
j. Inferring negligence
i. Take facts and infer conduct was negligent
k. Expert opinions
i. Out of knowledge of ordinary layperson

ii. Example: medical, speed
l. Judge and jury
i. Questions of fact and questions of credibility are for the jury to decide what about inferences of fact, such as those involved in Forsyth?
ii. The answer is that the jury is also the decision maker as to inferences, provided there is room for reasonable persons to draw or reject those inferences
iii. If the evidence adduced at trial is conflicting on a material point, or if reasonable persons may draw different conclusions from the evidence, or if a conclusion is dependent on the weight the fact finder gives to the testimony, a judge may not substitute his or her conclusion for that of the jury merely because he or she would have reached a different result
m. Evidence to assist in drawing inferences
i. In many instances one might reject an inference of fact simply for lack of knowledge
n. The Process of Determining Fault
i. Small physical miscalculations - fault or not?
1. Lawyer often find it difficult to obtain facts necessary for an assessment of fault
2. One reason is that injuries are often caused by tiny miscalculations, hard for the actor to appreciate and almost impossible for a jury to understand at a later date
ii. Accuracy of testimony
1. A second problem in obtaining facts for making a judgment about fault lies with the accuracy of testimony
2. A very considerable body of information indicates that witnesses are generally inaccurate in a number of particulars
3. Part of this lies in perception of events, which is especially difficult if the occur quickly, only once, and with violence or stress
iii. Using traffic rules to test fault
1. A social scientist studying the process of settling tort claims in automobile accident cases has said that, in practice, evaluation of claims consists chiefly in discovering traffic violations and that though formal tort law concerns issues of duty, foreseeability, reasonable care and a fine weighing of negligence, in most auto cases a traffic violation is the central issue
2. If this is so, is it merely a result of the negligence per se rule?
iv. Changing safety environments
1. As some of these paragraphs show, the process of determining fault in tort cases is difficult at best
2. This leads to the idea that if you try to deal with vehicle safety after injury has occurred, you must look for fault, but that if you try to prevent accidents before they occur, you might try to change the environment
o. The Credibility Rule
i. Jury role
1. Credibility of witnesses is almost always a question for the jury
2. Standard instructions tell juries to determine credibility of witnesses for themselves, considering factors such as the witnesses' demeanor and other factors mentioned in Upchurch
ii. Lawyers’ roles
1. What is the role of the lawyers in this?
2. Would you expect simply to gather favorable witnesses together, put their testimony on, and quit?
3. What else could you do?
iii. Credibility, directed verdicts and new trials
1. Given the credibility rule, should the plaintiff be entitled to a directed verdict in her favor if the defendant puts on no evidence at all, or his evidence does not contradict the plaintiff’s?
2. Some courts take the view that if the plaintiff offers testimony that is not only uncontradicted, but is clear and self-consistent , a directed verdict for the party having the burden of proof - usually the plaintiff - is permissible
p. Witnesses’ opinions as the facts and factual inferences
i. Non-expert opinion
1. Witnesses are not usually permitted to give opinions on ultimate issues that are reserved for jury decision in the case
2. The witness is required instead to state facts within his knowledge
3. A few statements that might be classed as opinions are permitted, however, as a kind of shorthand or summing up of direct experience
4. An eyewitness may be permitted to estimate speed, distance, or intoxication, for example
5. It would be difficult to express any more accurately the facts on which it is based, and juries are likely to understand that he impression or estimate is no more than that
ii. Expert opinion
1. Experts are usually allowed to give expert opinion or conclusions within the field of their expertise, provided the testimony is likely to be helpful to the jury on an issue in the case
2. Expert opinion often seems the most or only practical method of establishing certain facts, and it is usually admitted on medical issues
3. Expert opinion testimony raises serious issues
a. One very common problem is that experts often differ
b. One expert may testify that in her opinion the P suffers a serious paralysis that is irremediable, while another may testify that in this opinion the p is not injured at all or, if injured, wil recover speedily
c. Juries have little basis for resolving such conflicts of opinion except on the basis of a feeling that one expert is more impressive than another - which perhaps suggest one of the reasons that courts are reluctant about opinion testimony in the first place
d. A second problem with expert testimony is that the witness may not in fact be an expert at all with respect to his particular testimony; or that the expert may be an expert in some sense but still offer an opinion that is only speculation
e. Another problem with expert testimony is that it may overwhelm the jury
q. Jury evaluation
i. Courts are reluctant to decide negligence cases on summary judgment motions in some cases
ii. Why is this?
iii. An inherently normative issue is not generally susceptible to summary judgement
1. The evidence requires that a jury balance the safety precautions against the nature and extent of the risk
iv. In other words, juries are often called upon to decide not merely bare facts but also to make normative evaluations of the conduct involved
v. Of course, where facts are in dispute, summary judgement is also inappropriate
vi. But when the trial court concludes that the jury verdict is against the great weight of the evidence, the court can overturn it
21. Evaluating conduct Through Notice and Opportunity to Cure: Slip & Fall Cases
a. The issue: is there sufficient evidence that a jury could find negligence (i.e., evidence sufficient to get to the jury)?
b. Proving negligence in a slip and fall
i. D’s actual knowledge of spill or item on ground
ii. D’s constructive knowledge of a dangerous condition
iii. D has created a dangerous condition and it is foreseeable something will fall
c. Three common theories of liability
i. Lawyers have developed several means of attempting to prove a defendant’s negligence when the plaintiff slips on foreign substances in the defendant's place of business
ii. The plaintiff can show negligence the part of the defendant by proving either that:
1. The defendant created and failed to take reasonable action to abate the hazard, as where a waiter spills cause on the floor
2. The defendant did not directly create the condition but discovered or should have discovered a condition created by other (often called constructive notice) and failed to take reasonable steps to prevent injury form that condition; or
3. The defendant's mode or method of business operations made it foreseeable that others would create a dangerous condition, and the defendant failed to take reasonable measures to discover and remove it, as where a grocery’s bean bin is constructed so that customers will regularly cause loose beans to fall on the floor
d. Evidence that the defendant should have discovered
i. How do you prove that the defendant should have discovered a foreign substance spilled on the floor by a customer?
ii. The chief method approved by the courts is to show that the substance had been there for a relatively long time
iii. The jury is then permitted to conclude that a reasonable person should have discovered and remedied it
e. Evaluating reasonableness
i. The main focus of this segment of the book is the evaluation of conduct
ii. If we infer that loose green beans that fell out of the grocery store bin have been on the floor for an hour, we are left with the problem of evaluating the defendant’s conduct
iii. In some cases you might doubt whether courts or juries really have any way of saying that a reasonable and prudent store operator would have discovered a slippery substance on the floor within 15 minutes
iv. On this issue consider:
1. The P can show the volume of customer traffic in the area where she fell
2. Would that be relevant to show that inspections by the storekeeper should have been more frequent?
3. Can the risk-utility test be applied in evaluating the restaurant’s conduct in Thoma?
4. Could you evaluate the conduct was negligent or not by considering the consumer's reasonable expectation instead?
f. Judicial help for the plaintiff
i. Clearly slip-and-fall plaintiffs have serious proof problems
ii. Some courts have developed corollary rules to help the plaintiff a little
iii. A few courts have shifted the burden of proof to the shopkeeper to exculpate itself once the P has shown a fall due to a foreign substance
g. Overview:
i. Actual Notice - D has to act reasonably given actual notice
ii. Constructive Notice: once on constructive notice and don’t do anything about it, D’s conduct is unreasonable; RPP would’ve noticed. Have to be able to prove the item was on the floor long enough to give constructive notice.
iii. Method of Conducting Business - Business Practice Theory (another way to win a slip and fall case besides actual or constructive notice; conduct business in a manner which makes it foreseeable this conduct will occur).
h. Banana peels: P brings a case and alleges on railroad platform; slipped, fell and injured himself on a banana peel
i. If the banana peel is the only evidence, is there enough evidence? Depends on if the banana peel was on the ground for a considerable period of time. If it was there for a long time, D had a reason to know it was on the ground and they didn’t get it off the ground. Jury could find enough to show negligence if the peel was left on the ground for a long time.
ii. The color the banana could be evidence of how long the banana peel has been on the ground
iii. Could be unreasonable to have picked up based on color
i. Pizza: P slipped and fell on a piece of pizza on the floor
i. P had no evidence for how long it was on the floor
ii. The store testified that 500-1000 persons per day purchased a slice of pizza; no chair near the counter; many customers stood in the aisles and ate their pizza slices on wax paper
iii. Nothing to infer about the time - can’t show constructive notice
iv. BUT: the way they conducted business made the injury foreseeable (different theory - not the amount of time, but how they operate their business)
1. Did it make the sliding of a piece of pizza foreseeable? Yes - no chairs, no plates
2. Another way to win a slip and fall case besides constructive notice
3. Also can argue actual notice: if you could have proved a waiter dropped a glass of water in the Cracker Barrel case, don’t have to worry about constructive notice. If you have actual notice, you have a duty to act as an RPP in that circumstance (cleaning up the spill)
j. Falling beans: falling beans in the Winn Dixie store: in the produce section, P picked up an eggplant; bean snapped under her left foot, said she fell on it. Employee testified he’d swept the floor w/ a dry mop 2 minutes before the accident
i. Is the testimony from the store enough to let it go to the jury? Method of doing business - regular occurrence that lose beans fall (foreseeable); beans not stored properly
ii. Court wouldn't let it go to the jury; 2 minutes is not enough time; can’t expect the store to continuously mop. Too close for negligence.
iii. If the store stored the beans so they were spilling out all the time, could argue the method of storing beans was negligent. 
k. Thoma v. Cracker Barrel Old Country Store
i. P was at Cracker Barrel when her left foot slid out from under her and she fell. She noticed a clear liquid on the floor and claimed to have slipped on this liquid. It is up to the jury to determine whether D was negligent - if the liquid did in fact cover a 1 to 2 foot area, it’ll be up to the jury to determine whether a preponderance of the evidence supports P.
1. Constructive notice: reasonable person should have found the liquid in that period of time under those circumstances
a. 1 to 2 food puddle: large; Ds should’ve seen it
ii. 1 by 2 foot space of clear liquid is what she spilled on
iii. Another person saw it happen
iv. They both didn’t see anyone spill something
v. Seems like no customers were involved
vi. Multiple people walked across area and no one else fell
vii. She says she didn’t see anything fall for 30 min
viii. The other witnesses said it was 15 min that he didn’t see
ix. One possibility Thoma claiming is that the restaurant created the situation
x. Other possibility is that the restaurant should have known about the spill and done something
xi. While we declined to speculate on what injury might do with those facts, we held that inferences arose which could establish the length of time the dangerous condition had been present on the floor, a critical element in proving that appellee, through the exercise of ordinary care, should have known of the condition
xii. In the present case, Thoma and McNeal took their breakfast at a location near where Thoma eventually fell
xiii. Despite their proximity, neither Thoma nor McNeal saw anyone drop or spill anything
xiv. The area of the fall was in clear view of Cracker Barrel employees, since they traversed it regularly on their way in and out of the kitchen
xv. If a jury were to believe Thoma’s description of the liquid as covering an area 1 foot by 2 feet, it might also be convinced that Cracker Barrel employees, in the exercise of due diligence, should have noticed the liquid before the accident
xvi. No one except Cracker Barrel employees were seen to carry food or beverages in the area of the fall, and the manager of the restaurant would not have expected customers to move around carrying food or drinks
xvii. Cracker Barrel notes that common sense suggests a plethora of reasonable inferences other than the inferences urged by appellants
xviii. We certainly agree with this observation, but take issue with the suggestion that the existence of other possible inferences requires affirmance of the summary judgment in favor of Cracker Barrel
xix. It will be for a jury to determine whether a preponderance of the evidence supports the inferences suggested by Thoma
22. Violation of Private Standard or Common Custom
a. Custom evidence: likely a better indication of what RPP would do - wider range of people doing it; representation of what a large group of people would do - representation of how reasonable people act. Evidence of custom is admissible; relevant to what an RPP would think
i. Custom not always instructive: P falling through a hole in mining platform case (Mayhew)
b. Custom and Other similar Evidence II
i. The Restatement Third of Torts on an actor’s departure from its own standard:
1. Flexible approach (pg. 191 n.3)
2. Evidence may be relevant but does not set a different standard of care
c. Safety Codes by organizations
i. McComish (pg. 193 n. 5)
ii. Compare: if adopted by ordinance
d. Proof of Negligence: Custom and Other similar evidence
i. Reasons to respect custom (or not to respect it)
ii. Mayhew: P falls through hole 3 feet in length by 26 inches in the center of a mining platform:
1. If the Ds had proved that in every mining establishment that has existed since the days of Tubal-Cain it has been the practices to cut ladder holes in their platforms - without guarding or lighting them, it would have no tendency to show that the act was consistent with ordinary prudence
e. The Restatement view
i. The Restatement takes a flexible position on the admissibility of evidence regarding the actor’s departure form its own standard
ii. That practice may be relevant to foreseeability of risk, feasibility of precautions, or the P’s reliance on a particular type of care
iii. However, even when the evidence is admissible it does not set a higher standard of care for the actor
f. General Rule
i. Evidence that the D violated customary safety precautions of the relevant community is usually sufficient to get the P to the jury
ii. The Third Restatement says that a person's departure from the custom of the community, or of others in like circumstances, in a way that increases the risk is evidence of that person's negligence but does not require a finding of negligence
g. Customary statutory violations
i. In Duncan v. Corbetta, the court was willing to say that a D who complied with all the safety requirements of a statute might still be negligent if he failed to follow a safety custom
ii. What if a litigant who failed to comply with a statute or ordinance wants to introduce evidence that the law is customarily violated, that is, that custom tends to show that violation is reasonable conduct?
iii. Judges generally disfavored such a use of custom evidence
h. What custom proves
i. Existence of a safety custom might conceivably prove a number of different things
ii. It might, for example, prove that harm was foreseeable, which is to say that the activity was recognizably risk
iii. It might prove that the D knew or should have known of the risk
iv. And it might prove that the risk was an unreasonable one unless the customary precaution is taken, or at least that it was unreasonable in the opinion of the community in general
i. Safety manuals
i. Could a P introduce into evidence safety manuals or codes promulgated by private or governmental organizations to show that the D, in failing to follow such manuals or codes, fell below the standard of reasonable care?
ii. Many courts have allowed such evidence
iii. Some safety codes prepared by trade association or industry groups have been adopted by statute or ordinance
iv. Many city ordinances, for example, adopt a building or electrical code prepared by industry
v. In such a case, the private prepared safety code takes on the force of a statute or ordinance and is not only admissible but may set the standard of care
j. Custom as evidence
i. Earlier decisions sometimes held that
1. Evidence of custom was wholly inadmissible; or
2. On the contrary, custom represented the sole standard of care
ii. As The T.J. Hooper would suggest, these older rules are largely obsolete
iii. However, some courts are still cautions about admitting custom evidence, lest the jury treat it as a standard of care
k. Custom and reasonable care
i. As Justice Holmes famously put it in Tex. & P. Ry. v. Behymer:
1. What usually is done may be evidence of what ought to be done, but what ought to be done is set by the standard of reasonable prudence, whether it is usually complied with or not
l. Custom and the standard of care
i. If you have reservations about the risk utility rule of Carroll Towing, how about using custom as the standard of care and the test of negligence?
ii. Would this policy be wise at least in the case of sophisticated parties?
m. Wal-Mart Stores, Inc. v. Wright (Evidence: Store Manual)
i. A woman slipped on a puddle in Wal-Mart’s garden area and alleged negligence. D was not negligent, but jury instruction was erroneous - they were not permitted to apply Wal-Mart’s subjective manual rather than an objective standard of ordinary care
1. Manual provides for more detailed care than RPP ordinary standard
2. Company’s standard is not the same as what an RPP would do; the company might want more care. Can’t equate manual w/ what an RPP would do; company wants to create a specific environment w/ certain provisions
3. Evidence of manual is admissible, but NOT determinative. Jury’s supposed to find what the RPP would do, then compare that conduct to what happened in this case.
ii. Wal-Mart (pg. 190)
iii. The evidence: the store manual
iv. The instruction: pg. 190: the violation of its rules, policies, practices, and procedures are a proper item of evidence tending to show the degree of care recognized by Wal-Mart as ordinary care
1. What was wrong with the instruction
a. Doesn’t matter what Wal-Mart recognizes as reasonable care
i. We care what the reasonable and prudent person would care
b. Can’t set a new standard of care
v. Rules and policies in the Manual may have been established for any number of reasons having nothing to do with safety and ordinary care, inducing a desire to appear more clean and neat to attract customers, or a concern that spills may contaminate merchandise
vi. The law has long recognized that failure to follow a party’s precautionary steps or procedures is not necessarily failure to exercise ordinary care
vii. We think this rule is salutary because it encourages following the best practices without necessarily establishing them as a legal norm
viii. The instruction is also erroneous for suggesting that jurors could apply WalMart’s subjective view - as evidenced by the Manual - rather than an objective standard of ordinary care
n. Duncan v. Corbetta (custom)
i. P injured when he began descending a wooden stairway at D’s residence and the top step collapsed. D was not negligent because Ps failed to establish a role D had in the design or construction of the stairway. Proof of general custom was admissible (using pressure treated lumber in the construction of stairways) but no prejudice resulted from TC’s error in ruling for D.
1. Evidence of custom is admissible - relevant to what RPP would think. Lots of people do it and people tend to act reasonably; tends to show it’s reasonable care. Customary for the TRADE. Evidence of violation of custom is usually sufficient to get P to the jury.
2. Custom evidence is likely a better indication of what the RPP would do - representative of how reasonable people act.
3. Custom violation is evidence of negligence but does not require finding of negligence.
ii. The custom evidence on stairway construction
1. Why was it admissible? What does custom show?
2. General Rule: pg. 192 n. 1
a. It may show what is reasonable
b. Evidence that someone violated custom is sufficient evidence of negligence to get to the jury
iii. Proof of a general custom and usage is admissible because it tends to establish a standard by which ordinary care may be judged even where an ordinance prescribes certain minimum safety requirements which the custom exceeds
iv. However, no significant prejudice resulted from the error
v. The Ps failed to establish that the D had a rule in the design or construction of the stairway
o. The TJ Hooper (evidentiary effect of custom evidence; custom is admissible but not determinative)
i. Two barges were tugged by Petitioner and lost. The vessels were unseaworthy because the tugs did not carry radio receiving sets. Reasonable masters would have had the radios to have protection against dangers which they could not have learned of in any other way. The injury was a direct consequence of the unseaworthiness.
1. Even though no custom, RPP would’ve had the radio
2. Reasonable prudence not always measured by custom - “strictly it is never its measure”
3. Custom evidence itself does not prove negligence. Not determinative like negligence per se (admissible, but not determinative).
4. Hotel hypo w/shower made of ordinary glass.
ii. What was the alleged custom?
1. The radios
iii. Was there a custom
1. All but one barge used the radios
2. So not really a custom
iv. What effect does custom evidence have on the issue of breach of duty?
1. In most cases, reasonable prudence is common prudence
v. Who is interested in producing evidence of custom: the P or the D?
1. Custom can be used by both the P and the D
23. Compliance With Statute
a. Example: compliance with the fire code (the inverse of negligence per se): four questions
i. Is evidence of compliance with the code admissible on the issue of breach?
1. Yes, it’s some evidence that you acted reasonably
ii. Is that evidence determinative of breach?
1. No, the jury can find that a reasonable person needed to do more, equal, or less than the code
iii. What if D had not complied with the fire code?
iv. We studied negligence per se before. Why is this case put here in the casebook?
b. The effect of statutory compliance
i. Statutory requirements usually reflect a minimum standard of care, not a maximum obligation
ii. Courts traditionally agree that compliance with statute or regulation is not a defense
iii. Compliance with statute is some evidence of reasonable care, even though it is not conclusive
c. Miller v. Warren (proof of negligence - compliance w/statute)
i. Ps awoke to find their motel room filled with smoke. Ps couldn't get out in time before suffering burns; alleged negligence b/c motel didn’t have smoke alarms. If Ds knew/should have known of some risk that would be prevented by reasonable measures not required by the regulation, they were negligent if they did not take such measures
1. Fire code is admissible evidence; P argues that’s not enough. Fire code is evidence of what RPP would do, but RPP would’ve gone further (P can argue D should’ve had smoke alarms). Smoke alarms are a cheap alternative; probability of fire is low, but harm is high
2. Statute is floor, not ceiling - if they don’t meet the minimum, negligence per se. BUT: may still be negligent even if you do meet the minimum. 
3. Compliance w/ fire code (inverse of negligence per se)
a. Evidence of compliance w/ the fire code is admissible evidence
b. Evidence of compliance is NOT determinative of the issue of breach like negligence per se
ii. Failure to comply with a fire code or similar regulation constitutes prima facie negligence, if an injury proximately flows from the non-compliance and the injury is of the sort of the regulation was intended to prevent
iii. But compliance with a regulation does not constitute due care per se
iv. Compliance with the appropriate regulations is competent evidence of due care, but not conclusive evidence of due care
v. If the Ds knew or should have known of some risk that would be prevented by reasonable measure s not required by the regulation, they were negligent if the did not take such measures
vi. It is settled law that a statute or regulation merely sets a floor of due care
vii. Circumstances may require greater care, if a defendant knows or should know of other risks not contemplated by the regulation
24. Unspecified Negligence: Res Ipsa Loquitur
a. Trouts, Milk, and Res Ipsa Loquitur
i. “Some circumstantial evidence is very strong, such as when you find a trout in the milk”
b. Overview: evidentiary tool P can use when P knows nothing about D’s conduct.
i. Res ipsa is a presumption affecting the burden of producing evidence.
ii. Negligence is presumed if P establishes that the accident or injury was:
1. Of a kind that ordinarily does not occur in the absence of someone’s negligence;
2. Caused by an agency or instrumentality in the D’s exclusive control; and
3. Not due to any voluntary action or contribution on P’s part
a. Therefore, unless the D produces evidence supporting a contrary finding, the jury is required to find negligence
i. Effect of contrary evidence: if D introduces evidence sufficient to support a finding he was NOT negligent or that his negligence was NOT the cause of the accident, the res ipsa presumption is dispelled
ii. The trier of fact determines whether D was negligent without regard to the presumption, simply by weighing the evidence
iii. Res ipsa aids the P: P doesn’t have to prove actual conduct that causes breach. Res ipsa supplies enough evidence from which you could find breach.
iv. Res ipsa is a powerful tool - can still go forward even though you can’t apply the but-for test; res ipsa can get you over the breach element and the actual cause element - allows the jury to conclude D was negligent and negligence was the actual cause of the injury
v. Res ipsa is a form of circumstantial evidence.
c. Requirements:
i. Circumstances that trigger res ipsa: situation where the event doesn’t ordinarily occur unless someone is negligent; act doesn’t normally occur in the absence of negligence
ii. Trying to hold D liable - D has to have some sort of connection to this set of circumstances. Accident must be within exclusive control of D.
iii. P must not have contributed to the accident.
d. Deriving the traditional classic 3-part formulation for res ipsa: a logical exercise
i. What circumstances trigger the doctrine?
1. No traditional evidence of negligence
2. That there is some circumstance that does not normally happen without negligence
ii. Whom are we trying to hold liable? If so, need relationship between occurrence and defendant
1. The item that caused the injury must have been in the exclusive control of the defendant
iii. What about the plaintiff? (is this part of the test necessary?)
1. P can’t have caused or contributed to the accident
e. Two-part proof needed to apply res ipsa:
i. The res ipsa evidence: are the res ipsa elements met?
ii. If they are, what is the evidentiary effect of the res ipsa evidence?
f. Focus on the second issue: evidentiary effect
i. Res ipsa is a form of circumstantial evidence
ii. States follow one of three evidentiary rules
g. Permissible inference: jury may draw or not
i. Jury may draw or not, the facts are said to provide circumstantial evidence of negligence to be weighed, but not necessarily accepted as sufficient; they afford a basis for inference of want to due care which the jury may, but need not draw, negligent
1. Similar to custom
ii. Permissible Inference effect
1. Most courts hold that res ipsa creates a permissible inference that the jury may draw if it sees fit, and further that res ipsa does not shift the burden of persuasion from the P
2. Thus even if the D introduces no evidence at all, the jury may reject the inference and bring in a verdict for the D
3. Juries do in fact sometimes decide for Ds on res ipsa loquitur claims
h. Abornomally storn inferences of negligence
i. To say that the inference of negligence is merely permitted, not required, is to say that the P who makes out a permissible inference case would not be entitled to summary judgement
i. Presumption re burden of producing evidence: jury MUST presume negligence unless D produces evidence; if D produces evidence, jury may find negligence or it might not
i. Presumption that affects the burden of producing evidence: jury must presume negligence unless D provides some evidence
1. Two possibilities:
a. D produces no evidence: jury must follow the presumption that there is negligence
b. D produces evidence: 
i. The presumption disappears
ii. What is left is an inference that there is negligence (same as situation in states following the first rule)
j. Presumption re shifting burden of proof: BoP on P to show negligence. Once res ipsa comes in, the burden shifts to D, who must show he was NOT negligent.
i. A greater effect
ii. Burden of proof on the issue of breach (i.e. the second element of the tort of negligence) shifts to the D
iii. D must prove by a preponderance of the evidence that it was not negligent
k. The California rule: rutter guide to cal civil trials and evidence: 
i. Res ipsa loquitur: the judicial doctrine of res ipsa loquitur is a presumption affecting the burden of producing evidence
1. Falls into the second category
ii. Foundational facts: negligence is presumed if plaintiff establishes that the accident or injury was:
1. Of a kind that ordinarily does not occur in the absence of someone’s negligence;
2. Caused by an agency or instrumentality in the defendant's exclusive control; and
3. Not due to any voluntary action or contribution on the part of plaintiff
iii. Therefore, unless D provides evidence supporting a contrary finding (below), the jury is required to find (negligence)
l. Traditionally, in order for res ipsa to apply, the P has to show three things
i. The accident which produced a person’s injury was one which ordinarily does not happen in the absence of negligence
ii. The instrumentality or agent which caused the accident was under the exclusive control of the D; and
iii. The circumstances indicated that the untoward event was not caused or contributed to by any act or neglect on the party of the injured person
m. The Second Restatement refined this tradition latest, providing that a P must prove
i. The event is of a kind which ordinarily does not occur in the absence of negligence
ii. Other responsible causes, including the conduct of the P and third persons, are sufficiently eliminated by the evidence; and
iii. The indicated negligence is within the scope of the D’s duty to the P
n. The Third Restatement offers sill another formulation - that negligence can be inferred when the accident causing harm is a type that ordinarily happens as a result of the negligence of a class of actors of which the D is the relevant member
o. Showing negligence
i. The judges in Byrne, which is more or less the original res ipsa loquitur case, repeatedly referred to the common sense interpretation of the facts before them - the accident, they felt, spoke for itself, and what it said was that the D must have been negligent
p. Hypos
i. Auction - 600 lb steer - P conversing w/ acquaintances; oud commotion; plaster and debris fell from the ceiling; loud and heavy 600 pound steer fell on P
ii. Television catching on fire - too many other explanations; res ipsa does not apply
iii. Fertilizer plant - explodes; court said it was res ipsa
iv. Chewing tobacco - (toe & worm) res ipsa
v. The dentist's patient - patient got tooth extracted; nitrous oxide; woke up w/ broken finger; res ipsa applied. Has to explain what happened - wrists were strapped down; had to pry fingers lose.
q. Byrne v. Broadle (unspecified negligence) (the classic example)
i. P was walking when a barrel of flour fell on him. Barrel appeared to have fallen from D’s shop. D was negligent; it is the duty of persons who keep barrels in a warehouse to take care they do not roll out; such a case would afford prima facie evidence of negligence. A barrel could not roll out of a warehouse w/out some negligence.
1. Know NOTHING about D; barrel’s falling speaks for itself. A barrel falling out of the 2nd story doesn’t normally occur w/out negligence. Common knowledge -> evidentiary tools P can use when they can’t prove what the actual conduct was; P allowed to use res ipsa loquitur
2. Res ipsa substitutes for proving the exact act of negligence
3. Can’t apply but-for test b/c that test requires you to know the negligence act.
ii. What exactly did P prove?
1. P was walking by the barrel shop
2. He was injured by the barrel
iii. Based on that proof: what was D’s argument?
1. There was no evidence to connect the D and his servants with the occurrence
2. There was no evidence of negligence
3. Mere fact of accident as evidence of negligence
4. Law will not presume D is guilty of a wrong
iv. Can’t apply the normal rules of negligence proof in this case, because there is really no evidence
v. So you go to res ipsa loquitur
1. Serves as a vehicle for P to go to a jury even though they can’t normally prove negligence
vi. Situating the doctrine of res ipsa loquitur among the proof of negligence materials
1. How is the barrel case different from the banana peel cases?
2. What does Byrne permit that has not been permitted in earlier cases?
3. What conduct is the jury supposed to evaluate?
vii. In some cases the Courts have held that the mere fact of the accident having occurred is evidence of negligence, as, for instance, in the case of railway collisions
viii. On examination of the authorities, that doctrine would seem to be confined to the case of a collision between two trains upon the same line, and both being the property and under the management of the came company
ix. A barrel could not roll out of a warehouse without some negligence, and to say that a P who is injured by it must call witnesses from the warehouse to prove negligence seems to me preposterous
25. Is Negligence More Probable than Not? (Res Ipsa)
a. Basically judges apply common sense to these cases
i. In determining the probabilities that the D was somehow negligent, judges draw on their common experience in life, rarely on actual data
b. Applying res ipsa loquitur
i. Slip and fall cases
1. Can't use res ipsa
ii. Use of experts to meet requirement no.1
1. Possible to use experts if outside common knowledge
iii. Defendant’s superior knowledge: a requirement?
1. Used to be a rule
2. But will have to see how that plays out today, if it is still a requirement
iv. If P produces specific evidence: can he or she still use res ipsa? P. 207 n.6
1. Traditional rule: no
2. Modern rule: yes
c. Judging probabilities
i. In determining the probability that the D was somehow negligent, judges draw on their common experience in life, rarely on actual data
ii. The reasoning in Koch and Cosgrove is fairly typical
iii. And once the trial judge believes jurors have the common life experience to make the judgement, the question will be passed to the jury for its verdict
d. Common knowledge
i. To invoke res ipsa loquitur, the P must first show that negligence is more probable than not, or as commonly expressed, that the event does not ordinarily occur without someone's negligence
ii. But how do we know the probabilities?
e. Judge Posner’s bus example
i. Check out pg. 206 -> Good Example
ii. 51/49 statistic example
f. Koch v. Norris Public Power District
i. D’s high voltage line broke and fell, starting a fire which damaged P’s property. The weather was clear that day. There was inconclusive evidence the line was shot by a bullet. P could rely on res ipsa loquitur because power lines do not normally fall without fault on behalf of the company that maintains them. If a line falls w/out explanation (w/out intervention of nature or a person), it must have been negligent constructed.
ii. Koch case
1. They were allowed to use res ipsa
iii. It seems clear that power lines should be built and maintained so they do not fall without the intervention of nature or a person and that therefore if if a line falls without explanation, it must have been negligent constructed or maintained
g. Cosgrove v. Commonwealth Edison Co.
i. Electric company’s power lines started sparking during a storm, causing the line to fall and a fire to start, injuring P. P could rely on res ipsa as to the gas company but NOT the electric company. Other forces besides negligence may cause a downed power line (i.e., weather), but a ruptured gas line does not ordinarily occur in the absence of negligence.
ii. Cosgrove
1. They could not use res ipsa
iii. Gas mains are buried beyond the reach and interference of the general public, and the probability is great that breaks therein are occasioned by defects in the pieps or improper utilization thereof
iv. In the ordinary course of events, gas explosions and fires do not occur
v. When one does occur, an inference of fault is justifiable
vi. This inference may be explained or rebutted
vii. However, even if the bas company is blameless, its superior moweld eo f the facts at hand and its responsibility to the community create a duty to come forward and make an explanation
h. Warren v. Jeffries
i. 6 year old child was injured when something inside the car clicked and the car started to roll towards a ditch; the child jumped out and the car ran over him. D was not negligent b/c there was no evidence as to the condition of the brakes, whether the hand brake had been set, or whether the car was in gear (P didn’t have the car inspected afterwards). What caused it to make a “clicking” sound and roll backwards was pure speculation (kids were adventurous; maybe they moved something). Doctrine of res ipsa not applicable.
1. Res ipsa unavailable if P doesn’t use opportunities to prove what actually happened
2. Invocation of res ipsa loquitur is no substitute for reasonable investigation and discovery. The doctrine may benefit a P unable to directly prove negligence. It does not relieve a P too un-inquisitive to undertake valuable proof.
3. Expert Testimony: allowed where no fund of “common knowledge” would enable a layperson to find that such an event does not ordinarily occur w/out negligence)
ii. The key testimony re interference with the car
iii. What negligence did P prove?
iv. Apply the res ipsa test: didn’t the P meet the requirements
v. If so: then why no res ipsa?
vi. Compare: the P in Byrne
vii. The playful child
1. Might have actually hurt the P’s case
viii. Car was not examined after the accident, which the court finds the critical problem
1. Why the court won’t apply res ipsa
2. Res ipsa works around the common burdens of proof, and allows the P to put on an incomplete case
3. But if there are avenues to prove the case, then the P must investigate all avenues
ix. Res ipsa: the type of accident that would not normally occur without negligence
1. But can’t use res ipsa without availing yourself to prove normal negligence first
2. That’s what this case tells us
3. Here, we never knew exactly why the car started rolling
4. Res ipsa is more of a fallback, it is not favored and not the normal proof requirement
5. It allows you to circumvent the normal proof requirement
x. There is no evidence as to the condition of the brakes, whether the hand brake had been set, or whether the car was in gear
xi. Apparently the car was not examined after the accident
xii. What caused it to make a clicking sounds and being rolling backwards is pure speculation
xiii. The doctrine of res ipsa loquitur is not applicable
26. Attributing the Fault to the D Rather than Others (Res ipsa)
a. Need to know the three traditional res ipsa requirements
i. Need to know that you can't ignore traditional avenues of finding negligence and fall back on res ipsa
ii. Giles says that modern courts will apply the control aspects liberally, the second and third prongs
1. The fact that the P had some control won’t prevent res ipsa
iii. What collins is trying to show is that when you use res ipsa when there are two Ds, risk holding both liable when only one is guilty
b. Verbal obeisance to the control rule
i. Many courts routinely list exclusive control as the requirement
ii. But when they apply it, they tend to do what we saw in Giles
iii. But no uniformity
c. Just because someone else had control, does not automatically rule out res ipsa
i. Even though it violates 2/3 traditional requirements
d. The P could have been contributorily negligent
i. Switching the elevator direction
ii. At common law, if you were contributory negligence, you were barred from bringing the suit
iii. Today, you have the new proportionality rule with those situations
iv. That is probably why they loosened the control rule
e. Defendant’s superior knowledge
i. Sometimes courts say or imply that res ipsa cannot be invoked unless the D has superior knowledge
f. Specific evidence of negligence
i. What if the P relies on res ipsa loquitur, but also produces specific evidence of the D’s negligence?
ii. Under the traditional rule, still followed in some jurisdictions, the P is not permitted to do that
iii. The more modern approach does allow a P to put on proof of the D’s particular negligent conduct while relying on res ipsa loquitur in the alternative - as long as the specific evidence does not provide a complete explanation of the accident
g. Contemporary view of control rule
i. Giles reflects a contemporary view of the control rule, perhaps one that makes the words used to express the rule correlate with the application or outcome
ii. Thus control is only one way of establishing the important point that the negligence was probably that of the defendant, not that of someone else
iii. It is enough if, control or no control, instrument or no instrument, the defendant was one of the persons who was probably negligent
h. Eliminating the plaintiff’s fault
i. Courts have often said that the plaintiff must show that she herself was not at fault or did not contribute to the injury
ii. In retrospect, this looks like a specific instance of the control rule and shares it purpose
iii. If so, then the real point is to show that the fault was at least in part attributable to the defendant
iv. If this is right, the control rule and its subsidiary rule about polaintif-fault merely point to evidence that will be important but no conclusive
v. Is Giles consistent with this view?
vi. Some contemporary cases continue to say that a P must prove that she did not voluntarily or actively participate in causing her injury, but often only in listing elements of res ipsa loquitur without applying the rule, much less considering it in the light of change in the control rule
vii. Some courts, rather than abandoning the con contribution rule entirely, seem to have softened it so that, at a minimum, it no longer requires the P to carry the burden of persuading the jury that she was not at fault
i. Effect of comparative fault systems
i. Some courts apparently assume that the P-fault rule was a rule of contributory negligence
ii. These courts have concluded that, with the advent of comparative fault, under which any contributory negligence will reduce but not bar the P’s claim, the P-fault limit on res ipsa should be abolished or modified
j. The special problem of multiple actors
i. Res ipsa loquitur does not ordinarily assist the P when two or more Ds were in control of the relevant instrumentality at different times
ii. In such a case of serial or consecutive control, the occurrence of injury does not usually tend to show which D was negligent, much less that not were
iii. That is, where two or more Ds have been in serial control, further information is typically needed in order to establish that any one of them was probably the negligent party, and the burden of coming forward with that information is on the P
k. Pepsi Hypo
i. Finds bug in drink; prove it was not opened before - seems like the type of accident that would not normally occur w/out negligence
ii. Res ipsa? Yes.
l. Pepsi explosion
i. Res ipsa? Unloaded by truck driver, stored by an employee @ convenience store, P buys it. Seems res ipsa might not apply; how could it?
1. Testimony from those who moved it: no, didn’t do anything abnormal to it. If the jury believes testimony, what are you left w/? Manufacturer
m. Collision headlight case - 2 Ds, each of whom contributed to accident - not in exclusive control; both Ds contributed. Can’t use res ipsa in this kind of case b/c of the res ipsa requirement; don’t know which one did the negligent act
i. The vehicular collision example
1. The P proves his automobile was struck by D’s and that he, P, was injured
2. Is this a res ipsa loquitur case?
3. When there are two moving vehicles there seems no basis for deciding that the driver of one is more likely at fault than the other
4. Is the case any different if the P is not one of the drivers but is instead a pedestrian injured by flying debris from a collision between A and B?
5. The traditional answer has been no
n. Giles v. City of New Haven (relaxation of res ipsa requirement)
i. P, an elevator operator, was injured when an elevator began to shudder and fall to the bottom of the shaft. P redirected the car to another floor and jumped out, sustaining further injuries. P sued D for negligent failure to inspect and maintain an elevator compensation chain. D was negligent b/c instrumentality by P does not preclude res ipsa; comparative negligence compels conclusion that res ipsa could apply even where P’s negligence contributed to the injury.
1. Courts driven to relax res ipsa requirement. As long as it is found to be more likely than not that D was negligent, you reduced P’s recovery under comparative fault. Modification of res ipsa.
2. More likely than not: 51%. 49% negligence could come from P. need to look at what res ipsa was really trying to do.
ii. Apply the traditional test for res ipsa loquitur
1. Elevators don’t normally just shake like this (common sense, experience)
2. The D didn’t really have exclusive control of the elevator through - the P had control as well
3. Hard to tell if P contributed to the accident, since she had some control
a. So can’t apply traditional res ipsa here
iii. If the jury could reasonably find that D’s control was sufficient to warrant an inference that the D ws more likely responsible for the incident than someone else, even in the absence of absolute exclusivity and control over the instrumentality by the D
iv. In describing the extent of the D’s control of the use of the instrumentality that caused the event, we have never held that any use whatsoever of the instrumentality by the P would automatically preclude application of res ipsa loquitur
v. So restrictive an interpretation would substantially undermine the efficacy of the doctrine
vi. Rather, our previous discussions of use were meant to reflect the idea of management and control, factors that help to limit the application of the res ipsa loquitur doctrine to those situations in which the D’s negligence was more probable than not the cause of the P’s injuries
vii. The point of requiring control by the defendant's, as indicated by Prosser, to provide the basis for an inference that whatever negligence was involved may properly be charged to the defendant
o. Collins v. Superior Air-Ground Ambulance Service (2 Defendant res ipsa)
i. Daughter admitted her bedridden mother to a rehab center while daughter was out of town. An ambulance service transferred the mother from the rehab center to Alden. When the mother returned home, a doctor confirmed the mother was dehydrated and had a broken leg. Ds were negligent b/c res ipsa allows proof of negligence by circumstantial evidence when the direct evidence concerning the use of injury is primarily within the knowledge/control of D. only 2 Ds here had control over P and either could have caused her injuries
1. Helpless P completely in control of the Ps - court allows res ipsa for this case, even though multiple Ds and 1 is likely innocent
2. Healthcare providers: court’s willing to allow res ipsa
ii. Compare general rule (two Ds in control) with Giles (P and D in control)
iii. Can’t tell which D was in control when the grandma was injured
iv. But the court still says you can use res ipsa
1. Does not meet the traditional rules for res ipsa
2. Can’t hold both Ds responsible for an injury that only one of them did
3. By doing this, your holding an innocent party liable
4. Almost like strict liability
5. It seems fair to use res ipsa here because the Ds have more information than the Ps, but also unfair to hold both parties strictly liable
v. Collins case is unusual
1. Most courts will not apply res ipsa where there are two Ds
vi. However, this requirement frustrates the essence of res ipsa loquitur, which allows proof of negligence by circumstantial evidence when the direct evidence concerning the cause of injury is primarily within the knowledge and control of the defendant
vii. Under these specific facts, we conclude that where there are only two defendants who had consecutive control over P, and either one could have caused P’s injuries, and both are named in the complaint, the complaint is sufficient for pelading purposes to raise the inference of negligence under the doctrine of res ipsa loquitur
iii. Actual Cause/Factual Cause
1. Actual Cause: the two screens
a. The “but for” test: would acting reasonably have prevented the injury
b. Compare two screens
i. What actually happened on one screen
ii. A hypothetical screen where the D acted reasonably
1. Two possible outcomes at the end
a. If the D acted reasonably, the P isn’t injured
i. If that’s true, the D was a but-for cause
b. Get to the end, and see the same injury as in the actual video
i. If that’s true, then the D wasn’t the actual cause
ii. Even if they had acted reasonably, the same thing would have happened to the P
2. Actual cause: test is the but-for test (ask whether but for D’s negligent act, P would’ve suffered the injury); two TV screens - one where D’s conduct occurred; the other where D’s conduct did not occur
3. Indivisible injury: can’t divide the injury b/w the two negligent Ds:
a. Principle: liability of 1 person who causes the injury does not exclude the liability of another who caused that injury
b. Hypo: P v. D1 and D2
4. D1 sets the stage for D2: joint and several liability
5. Mantra for divisible injury: D is only liable for what D causes
6. Respondeat superior: employer liable for employees’ negligence (domino’s delivery drivers going too fast and get in an accident; employer is liable)
7. Concert of action: 2 Ds conspiring to do an illegal act together
8. The effect of res ipsa on actual cause
a. Example: apply to Byrne v. Boadle
b. When using res ipsa, don’t have a negligent act
i. Because the theory allows you to get to the jury without the negligent act
c. But you need a negligent act to show actual cause
d. So let jury find factual cause anyways
e. So res ipsa is very helpful
i. Because it allows P to get around breach issue
ii. And get around actual cause
9. But-for as a hypothetical or counterfactual test
a. Determining causation always requires evaluation of hypothetical situations concerning what might have happened, but did not
b. The very idea of causation necessarily involves comparing historical events to a hypothetical alternative
c. The but-for rule thus requires the judge or jury to imagine an alternative scenario that never happened, that is, to imagine what would have happened without the D’s negligence
10. Linking the negligent act to the harm
a. Notice from the cases above that proving factual harm requires the P to identify exactly how the D’s conduct was negligent
b. To count as a factual cause under the but-for test, the P must prove that her harm would not have occurred had the D not acted negligently
c. In other words, factual cause is not established if the P’s harm would have occurred even if the D had acted non-negligently
d. In some cases, factual cause is not established because it appears that nothing the D could have done would have prevented the harm
11. Hale v. Ostrow
a. P was walking home on a sidewalk. She noticed the sidewalk was blocked by bushes and that she’d have to enter the street to bypass the obstruction. P looked up to check for traffic; as she did so, she tripped over the crumbled sidewalk and fell in the street. Ds (owner of the property w/ overgrown bushes) were negligent b/c but for the bushes overgrowing the sidewalk, P would not have looked up to check for traffic, as she would not have needed to step into the street. She might have nevertheless tripped over the concrete and suffered the same injury - up to the jury to decide.
b. D’s argument: bushes didn’t cause the injury
c. Two TV screens: “we must ask whether the P’s injury would have happened “but for” the D’s act”
d. If bushes were not overgrown, then what?
e. What was the alleged negligent act?
i. The overgrown bushes
ii. So in our hypothetical tv screen, we imagine a scenario where there are no overgrown bushes
iii. Without the bushes:
1. Since the bushes aren’t there, there’s no reason for her to leave sidewalk and wouldn’t have looked into the street
a. If you believe this, then the bushes did cause the injury
2. Another scenario is that without the bushes, the P still trips and falls because the sidewalk is crumbly
f. Who gets to decide on which outcome is right? The jury
g. Cause in fact and proximate cause are ordinarily jury questions, unless the uncontroverted facts and inferences to be drawn from them make it so clear that all reasonable persons must agree on the property outcome
h. The D’s conduct is the cause in fact of the P’s injury if, as a factual matter, it directly contributed to the P’s injury
i. In a case such as this one, we must ask whether the P’s injury would have happened “but for” the D’s act
j. It is not necessary that the D’s act be the sole cause of the P’s injury, only that it be a cause
k. Might she nevertheless have tripped over the concrete and suffered the same injury?
l. Indeed she might have
m. Given that the evidence on summary judgment must be viewed in the light most favorable to the P, however, the issue of causation, as well as the allocation of comparative fault, are determinations of fact to be made by the jury
12. Salinetro v. Nystrom (fails the but for test)
a. P was in an auto accident and had an X ray. P didn't know she was pregnant and the doctors didn’t ask her if she was. P terminated the pregnancy because of the possible damages by the X rays. The fetus was dead at the time of the abortion. D was not negligent because the omission of asking whether P was pregnant was not the cause of her injury (if she had been asked, she would've said no b/c she didn’t know at the time). Point is w/out merit
i. Mantra: D is only liable for what she causes
ii. Here: no actual cause; can’t say that but for Ds negligent act, P would not have been injured. D’s negligent act would have resulted in P’s injury either way.
b. Thnk two TV screens
c. What would have happened if the doctor had asked the P?
d. D failed to ask P if she was pregnant before x ray
e. Even if the D acted reasonably, the same act would have occured because P did not know she was pregnant
f. So the D was not the actual cause
g. Anna herself testified that even if asked about being pregnant, she would have answered in the negative
13. Jordan v. Jordan: wife running over husband who was crouched behind the car and not visible in the rearview mirror. Even if the wife had checked, she would not have seen her husband. 
a. What if she had looked into the mirror before backing out?
b. Probably would have still happened, so she is not the actual cause
14. Multiple Causes and Apportionment: problems with the But-For Test
a. Principle: you are only liable for the damage you actually cause
i. Situation I: the indivisible injury
1. Hypo: the garden variety two-D accident
2. They are both actual causes of the injury
3. Called an indivisible injury
4. Can’t divide it on a causation basis
ii. Situation 2: D1 sets stage for D2 and indivisible injury
1. Hypo: the deer in the road
2. Liability outcome: (a) common law, and (b) comparative fault
iii. Situation 3: separate injuries
1. Hypo: two bicyclists (one hits arm, the other a leg)
2. What injury did D1 actually cause?
3. What injury did D2 actually cause?
iv. Situation 4: successive injuries
1. Hypo: the car accident and the negligent doctor
2. What injury did D1 actually cause?
3. What injury did D2 actually cause?
v. Situation 5: liability without but for causation
1. Example 1: vicarious liability (respondeat superior)
a. Hypo: the negligent pizza driver
b. Pizza company liable for pizza driver
2. Example 2: concert of action
a. Hypo: the thieves ring
b. Classic example is drag racing
b. Two distinct issues: actual cause and amount of liability
i. Are D1 and D2 the actual cause of the P’s injury? Part of the prima facie case. If no actual cause, prima facie case fails (exception: vicarious liability)
ii. If two Ds did actually cause an injury, and the other elements of the tort of negligence are met, then there will be liability. But in what amount? Depends on other rules such as (1) comparative fault and (2) joint and several liability
iii. Need to separate actual cause from liability
1. Actual cause is one element of the tort of negligence
c. Two persons causing separate or divisible injuries: causal apportionment
i. Under the but-for rule, more than one actor’s conduct can be causal
ii. In some cases, tortfeasor A may cause a broken arm while tortfeasor B causes a broken leg
iii. So far as the two injuries are separate, liability can be apportioned by causation
iv. Each tortfeasor will be liable for the harms that tortfeasor caused and no more
d. Two persons causing a single indivisible injury: fault apportionment
i. In some injuries, however, both tortfeasors’ conduct contributes to a single injury
ii. How do we assign liability for harm to the tortfeasors in these multiple defendant cases?
iii. The question is which fault-apportionment rule to use, joint and several liability with possible contribution, or proportionate fault liability
iv. When contribution is based on the relative fault of the tortfeasors, both these systems are forms of a fault-apportionment approach
e. Liability for aggravation of a preexisting injury
i. If the tortfeasor aggravates the P’s pre existing disability, the tortfeasor is ideally liable only for the aggravation - a causal apportionment
ii. This apportionment should be done by the jury, which will often require expert medical testimony
iii. When the tortious harm caused by the D combines with the preexisting condition such that a causal apportionment is not possible, joint liability or several liability may apply
f. Liability without but-for causation
i. Under some circumstances a defendant is liable for harm to the P even though the D’s negligent or illegal conduct was not a but-for cause of the harm
ii. This is the case with respondeat superior liability
g. Garden variety auto accident with negligent Ds and Negligent P
i. Each is but for cause of P’s injury
ii. Liability is different though
h. Hypo: P (10% negligent) v. D1 (70%) and D2 (20%)
i. The common law rule: P could not recover
ii. The Modern Rule: comparative fault
1. Reduce P’s recovery by P’s negligence
iii. Then: Either
1. Hold D1 and D2 jointly and severally liable or
2. Hold them severally liable
i. Landers v. East Tx Salt Water Disposal Co.
i. P alleged pipe lines of TX company broke, cuasing 10-15 thousand barrels of salt water to flow into his lake, killing his fish. Also alleged another D was negligent for causing salt water and oil to flow into his lake. Ds were jointly and severally liable for P’s damages b/c even though they did not act together, it cannot be determined which D was responsible. P is entitled to recovery
1. Duplicative causes: If 1 D hadn’t done anything, other D would’ve wiped the lake out
2. Lake damages treated as an indivisible injury (court’s solution for not being able to prove actual cause)
3. When will there be joint and several liability? When there is an indivisible harm. P couldn't prove it, the court treated it as if they did.
4. In this case: court treats injury as if it can’t be divided (indivisible) b/c they can’t prove who caused what (can’t prove actual cause)
ii. Apply the actual cause test
1. Problem No. 1: P can’t meet its burden
2. Solution: the substantial factor test
iii. The surrounding trees
iv. Problem No. 2: duplicative causes
v. A lot of dead fish from two streams of pollution entering the P’s lake
vi. Pollution comes from two different places
vii. Can assume both Ds negligent (duty and breach)
viii. What do we do next? Actual cause
ix. Have to apply the but for test separately against each defendant
1. But for D 1s conduct the P still would have been injured
2. But for D 2s conduct the P still would have been injured
x. So but for cause isn’t shown in this case
xi. Can either give P nothing, or fix the problem
1. The normal way to fix the problem is substantial factor test
a. Was D1s conduct a substantial factor in causing the death of the fish
i. Answer is probably yes
b. Was D2s conduct a substantial factor in causing the death of the fish
i. Answer is probably yes
xii. Posit a drone that flew over the lake
1. What video did it record?
a. Could probably tell you which stream came in first
b. But maybe they come in at the same time
c. You would probably be able to see which stream caused the deaths of each fish until the streams meet in the middle
xiii. Apply the but for test to this video
1. Now you can apply the but for test to the injury
2. This is not an indivisible injury
3. The Ps problem is that P can’t prove it
xiv. But that information was not available to P: so what is the problem?
1. If P can’t prove it, their case fails
2. But that is what substantial factors test is for
xv. What is the Court’s solution? Did it apply the substantial factor test?
1. It did not apply the substantial factors test
2. It held the Ds jointly and severally liable instead
3. But for that to happen, they would need to have been liable for an indivisible injury
4. So the court is treating it as an indivisible injury, even though it wasn’t
5. Does this so the P doesn’t get screwed
xvi. Court P. 226 last paragraph
1. An injury which from its nature cannot be apportioned with reasonable certainty, all of the wrongdoers will be held jointly and severally liable for the entire damages
a. Court is taking an injury where if we had a drone, we would know its not indivisible
xvii. One other problem: the surrounding trees
1. The trees are killed first before the fish
2. The trees will only be killed by the D on the side of the lake that the D pollutes on
3. So for that part, only one D is liable
xviii. Where the tortious acts of two or more wrongdoers join to produce an indivisible injury, that is, an injury which from its nature cannot be apportioned with reasonable certainty to the individual wrongdoers, all of the wrongdoers will be held jointly and severally liable for the entire damages and the injured party may proceed to judgment against any one separately or against all in one suit
xix. There is, of course, no joint liability for damages for the loss of trees and grass killed by the salt water escaping from the pipe line owned by East Texas Salt Water Disposal company before such water entered the lake
xx. There are at least two issues in Landers:
1. Whether each party’s negligence can be said to have been a factual cause of the P’s harm, and if so, for what portion of the damages each D should be liable
xxi. At the time Landers was decided joint and several liability for an indivisible injury was the norm and thus the landers case treats these two issues as one
xxii. In a jurisdiction that has several liability, would it be possible to say in a case like Landers that the negligence of both parties was a factual cause of the P’s full harm but that each party would be severally liable for damages?
15. Alternatives to the But-For Test
a. Pg. 230-231 notes 1 and 2: use of substantial factor broadly or as exception. Use in Cal.
b. If something is trivial, you probably won’t find that it is a substantial factor
c. Some states apply substantial factor test regardless, because it will work with but for test or without it
d. But substantial factor test kind of vague, so can be a problem
i. That is why Restatement Third doesn’t use it
ii. But California does this
iii. Only use it when two Ds though, that's the only time when it comes up
e. The substantial factor test or treat as indivisible injury only helps prove the actual cause element
i. If you can prove the other four elements, then go into liability
f. Substantial factor as the exception
i. The substantial factor test is one way courts sometimes deal with the two-sufficient-cause cases
ii. Some courts hold that the substantial factor test is reserved for cases like Landers and Anderson in which the conduct of each of two or more tortfeasors is sufficient to cause the entire harm
iii. The but-for test applies in all other cases
g. Lasley v. Combined Transport, Inc. (substantial factor test)
i. D’s truck lost part of its load of glass panes on the freeway. Decedent stopped b/c of traffic backup to clean up the glass. D (driver) drove into the decedent at a high speed, causing leaks in the decedent’s fuel truck. The ensuing fire killed the decedent. CT’s negligence was a substantial factor in causing decedent’s death b/c glass panes caused decedent to stop; if decedent had been going at a faster speed when hit by D driver, impact would not have been as great. Intoxication of the D driver is irrelevant to the issue of causation.
ii. The twin causation: glass and speeding car
iii. Test used: substantial factor
iv. Could but for test be used?
v. Stuff falls off D1 truck on freeway
vi. P stopped on freeway
vii. D2 hits D1
viii. But for D1 negligent act would the P have been injured? Probably not
ix. But for D2 negligent act would the P have been injured? Probably not
x. Is it an indivisible injury? Yes, one single injury
xi. The court applies the substantial factor test
1. D1 and D2 both substantial factors in Ps injury
xii. Combined Transport acknowledges, correctly, that the substantial factor test is a test of factual cause:

1. Causation in Oregon law refers to causation in fact, that is to say, whether someone examining the event without regard to legal consequences would conclude that the allegedly fault conduct or condition in fact played a role in its occurrence
xiii. Combined Transport contends that the substantial factor test expresses a concept of relativity that permits a jury to consider the degree to which the conduct of a particular defendant was a factor in causing the harm and to relieve a defendant of liability if its conduct was insignificant or insubstantial when compared to the conduct of others
xiv. It may be possible to imagine a circumstance in which one defendant’s act is a factual cause of a P’s harm in the sense that the harm would not have occurred absent the D’s conduct, but in which that D’s conduct is so insignificant, when contrasted with the conduct of a second D, that the first D’s conduct should not be deemed a cause of the P’s harm
h. Twin fires hypo: problem w/ P suing the railroad: both fires fail the but-for test; same thing as Landers (indivisible injury)
i. Bar case - respondeat superior; core suit is against the employee. Then sues the police for the head injury - how to analyze?
i. Basic test: but-for test - but for D’as action, would he have sustained his head injury?
ii. Like Landers - treated as if indivisible (both D’s acts fail but for).
iii. Problem from Ds’ standpoint: they’re jointly and severally liable; both liable for the entire thing even though they didn’t cause the whole thing.
iv. D1 may end up paying for D2’s injury; liable for something they didn’t cause. Happens when it’s difficult to split the injury up.
v. What was the bouncer responsible for and what was the police responsible for?
vi. Treat it like Landers
vii. Too hard to figure out how much each D is responsible for, so treat the injury as if it was indivisible
j. Dillon Case - Proof What Harm Was Caused
i. Boy on a railroad trestle which starts to fall off. Tries to grab onto something, gets electrocuted by uninsulated wire. Railroad negligent for uninsulated wire? Yes. But for cause of P’s injury? Court says it was - if the wire had been insulated, P wouldn't have been injured
ii. Uninsulated wire was a but-for cause of the electrocution
iii. If P hadn’t touched the wire, he would’ve fallen - would’ve died or been severely injured
iv. What is the railroad liable for? Death, but death is worth very little b/c he had no lifespan ahead of him - was about to die (don’t have to compensate for much of his life because he was about to die)
1. Contrast: if you kill a 14 yr old in an auto accident, will pay for the kid’s earning capacity for life. In this case, given the status of the kid, the life expectancy was very little.
2. Hit a 14 yr old boy w/ terminal cancer. Prognosis was he would live 1 year. Value of the kid's life: 1 year - difficult to present that to a jury.
a. Have to take the situation when the actual cause test applies
v. Locomotive engineer on a train: sees people stuck in a car on the tracks; feels the pulse of a dead driver. Engineer tries to recover for ED; court: if bystander, not enough engineer was w/in zone of danger. Also have to suffer some apprehension yourself; if you do, then you can recover for bystander. Engineer's problem: he wasn’t apprehensive for himself under the zone of danger rule, so he couldn't recover for the bystander -> zone of danger doesn’t work well for bystanders; why you get Dillon guidelines - arbitrary rules trying to limit liability
vi. The alleged negligence: location of hot wire
1. Need to decide what the actual negligent act is
2. If it's the location of the wire, it is not a but for cause
3. But if its insulating the wire, then it is a but for cause
vii. Applying actual cause: what injury did D cause?
1. Full life?
2. Shortened life?
3. If the negligent act was where the wire was located, it probably just shortened his life since he was going to die anyway
16. Proof: What Harm Was Caused?
a. Liability for negligence attaches only when factual cause links the defendant’s negligence to the plaintiff’s injury
b. Consequently, how we define the harm to the plaintiff and the negligence of the defendant can be important parts of the causation question
c. The Restatement view
i. When the P sues all of multiple actors and proves that each engaged in tortious conduct that exposed the P to a risk of harm and that the tortious conduct of one or more of the caused the P’s harm but the P cannot reasonably be expected to prove which actor caused the harm, the burden of proof, including both production and persuasion on factual cause is shifted to the Ds
d. Summers v. Tice
i. P and 2 Ds were hunting quail. A quail flew in between P and Ds; Ds both shot in P’s direction. One bullet hit P in the eye; the other bullet hit P in the hip. Bullet that hit P’s eye was the major factor in assessing damages. Both Ds were negligent b/c both were wrongdoers and brought about a situation where the negligence of either one could’ve injured P. Ds are to absolve the damages themselves.
1. Alternative liability: make both Ds liable - shifts burden of proof to the Ds. Instead of P having the burden to prove by POE that D was negligent, D bears the burden they DIDN’T cause the injury
2. If Ds can’t meet their burden of proving they didn’t cause the injury, they will be deemed to have caused it. Both Ds will be liable for joint and several liability.
3. Here: only 1 D caused the eye injury (as compared to Landers, where both Ds caused something)
4. Not indivisible b/c one of the Ds didn’t hit P in the eye; 1 of them didn’t cause anything.
ii. The circumstances of the accident: identical shots
1. Both Ds shoot at quail at the same time
2. They don’t hit quail, but they the P and take out his eye
3. He brings a negligence action, but can’t prove who was the actual cause
iii. Applying the actual cause rules to Summers facts
1. Burden of proof for actual cause is 51%
2. At this point, it's a 50% chance that it was either D1 or D2 that hit the P
3. Can’t show by a preponderance of the evidence who did it
4. So P would lose because can’t get out of actual cause
iv. Was there concert of action?
1. So the court shifts the burden of proof on actual cause to the Defendant
2. The Ds must show by a preponderance of the evidence that they were not the actual cause
3. The court here says that there was no prior agreement here, so there was no concert of action
v. Solution: alternative liability - shift in burden of proof
1. Rationale for alternative liability: (1) both wrongdoers; (2) Put P in this position; (3) Ds have info
2. Effect of alternative liability on this fact stiation
3. The court’s solution could potentially hold someone who is innocent liable though
4. But the Ds are more likely to be able to show who is actually innocent
vi. It has been held that where a group of persons are on a hunting party, or otherwise engaged in the use of firearms, and two of the mare negligent in firing in the direction of a third person who is injured thereby, both of those so firing are liable for the injury suffered by the third person, although the negligence of only one of the could have caused the injury
vii. Both drivers have been held liable for the negligence of one where they engaged in a racing contest causing an injury to a third person
viii. In view of the foregoing discussion it is apparent that Ds in cases like the present one may be treated as liable on the same basis as joint tortfeasors, and hence the last cited cases are distinguishable inasmuch as they involve independent tortfeasors
ix. In addition to that, however, it should be pointed out that the same reasons of policy and justice which shift the burden to each of the Ds to absolve himself if he can - relieving the wronged person of the duty of apportioning the injury to a particular D - apply here where we are concerned with whether P is required to supply evidence for the apportionment of damages
x. If Ds are independent tortfeasors and thus each liable for the damage caused by him alone, and, at least, where the matter of apportionment is incapable of proof, the innocent wronged party should not be deprived of his right to redress
xi. The wrongdoers should be left to work out between themselves any apportionment
e. 7 Truckers, someone spills hazardous substance: cite to Summers v. Tice to argue for shifting the burden of proof.
i. What are the odds that one of them caused the injury?
ii. 14%
iii. Odds in Summers was 50%
iv. Can only use Summers in situations where it's about a 50% chance
v. Harm by one of seven
1. In State v. CTL Distribution, Inc., one or more truckers spilled a hazardous substance when making deliveries of that substance at a certain business
2. The state environmental agency sued the seven truckers who delivered the substance
3. It proved that one of them, CTL, had once spilled the substance and argued that Summers v. Tice would authorize liability for all seven
4. How would you rule on causation if you were the judge?
5. Under the Restatement, might the case be different if the state could prove that all seven and spilled a hazardous substance, only one of which caused the harm?
17. Causing injury: lost chance 
a. Lost Chance Theory: Death wasn’t really the harm b/c don’t know the death would’ve occurred. What we DO know - by not treating her, she lost the 40% chance to live. THAT’S what you recover for. You don’t recover for the death, you recover for the lost chance -> that's the damage
b. Difficulty proving lost chance under the but for test? Probably not - eliminate the difficulty of proving causation b/c you changed what the harm was (lost chance rather than death). If go to lost chance theory, don’t have to change the test for actual cause
i. Value loss of 40% multiply it by what the full recovery would’ve been
ii. Assume damages of death were $100K. If could’ve proved by 51% probability that malpractice caused the death, P would’ve gotten $100K
iii. Lost chance: proved malpractice caused lost chance; allow recovery of 40% of when the full recovery would be ($40K) -> Lost chance doctrine
iv. Assume 60% chance malpractice caused the death - passed the but-for test; negligent act was the cause of death. Get the value of the death ($100K)
c. Last Chance: two hypos
i. Meningitis: two scenarios
ii. P as a (1) 60% chance of survival (2) 40% chance of survival
iii. Malpractice: failure to diagnose correctly 
iv. Loses the (1) 60% chance of survival (2) 40% chance of survival
v. Damages: $100,000
vi. Can P’s responsive recover? If so, how much?
vii. 60% is over the preponderance of the evidence threshold (51%), and 40% is not
viii. Has to be more likely than not
d. The causation problem: the 50% or less loss of chance
e. Solutions to the lost chance
i. None, apply traditional tort principles
ii. Relaxed causation: use the substantial factor test to allow full recovery
iii. Lost chance theory
1. Reconceptualizing the damage as the lost chance (i.e., the 40% lost chance of survival)
2. Then apply normal but for causation
3. Valuing the damage (i.e. valuing the lost chance)
a. Take the full amount of damage if the person died
b. And then multiply it by the lost chance percentage (say, 40% in our hypo)
c. Allow them to recover that
4. The actual cause problem goes away using this theory
f. The logical extension of the lost chance concept:
i. Judge posner: logical extension of lost chance
ii. What if P had a 75% chance of survival and died?
iii. No one does that though
g. Acceptance of lost chance
i. Some courts reject the lost chance theory
ii. Not accepted in California
h. Future chance of injury
i. Hypo: the broken catheter
ii. Catheter gets to the heart
iii. Chance of future injury
iv. Do you become liable?
i. Selmi thinks this theory will probably go away
j. Blows such a big whole in actual cause
iv. Proximate Cause (aka legal cause -> scope of liability; START W/ 2 PART RISK RULE)
1. Overall approach: risk rule approach
a. Theory
b. Formula: culpability (fault) Determines liability
c. Add in Palsgraf: foreseeable Ps
d. Alternate theory: andrews dissent in palsgraf
2. Reason for proximate cause: negligent surgeon (pg. 249). Need for limits besides actual cause
3. Limits on liability placed for policy reasons
a. Proximate cause determination involves case-specific inquiries into whether the D should be held legally responsible to the P. Even when the D was negligent and in fact caused harm to the P, courts may refuse to impose liability for reasons of policy or justice.”
4. Jury question - unless jury could not reasonably find that proximate cause caused
5. Chicago fire example
a. Mrs. o'leary's cow
b. Cow knocks over lantern, burns chicago down
c. That's why you need proximate cause
6. When proximate cause issues arise
a. Unexpected situations
7. The two common scenarios
a. D1 is negligent and injures P
b. Intervening cause: D1 is negligent, then D2 is negligent (or acts intentionally) and P is harmed
8. Actual cause - did you cause the injury?
9. Proximate cause - do we want to hold you liable for the injury?
10. Proximate cause situations usually involve something bizarre
a. Injury very far away
b. Chicago burns down
c. Unexpected outcomes are a tip that proximate cause situation
11. Intro to proximate cause
a. The starting place: negligence (breach of duty)
b. Negligence involves foreseeable risk
c. D is, in effect, asked to do a survey of the possible consequences of an action
d. Negligence (i.e. breach of duty) is conduct which falls below the standard established by law for protection of others against unreasonable risk. It necessarily involves foreseeable risk, a threatened danger of injury, and conduct unreasonable in proportion to the danger.
12. When determining proximate cause, must go back to the breach factor of negligence
13. Given this starting point, answer these two questions:
a. What happens to P’s negligence cause of action if no risk can be foreseen?
i. Can’t act unreasonably if there is no risk
ii. Need risk to be negligent
b. What if one unreasonably fails to guard against a risk of harm which should have been foreseen, but as a result, harm occurs in a way that no one could have foreseen?
i. So risk foreseeable, but harm was not
ii. This is a core problem for proximate cause
14. Overview
a. Final element P must prove in a negligence case: her harm well w/in the scope of D’s liability
b. Liability for negligence is liability for the reasonable risks D created, NOT for unreasonable risks or for those that were unforeseeable
c. Proximate cause cuts off liability (judgement call often given to jury)
d. Risk rule: an actor’s liability is limited to those physical harms from the risks that made the actor’s conduct tortious; determining whether the harm is the result of the risks
i. RISK RULE HAS 2 COMPONENTS:
1. CLASS OF RISKS (ONE OF THOSE RISKS HAS TO COME TO FRUITION)
2. CLASS OF PERSONS - P HAS TO BE WITHIN THAT CLASS OF PERSONS WHO WAS AT RISK TO BE INJURED
ii. Look at the risks that made the D negligent - compare them to the risks that actually came to fruition - was the harm one of the ones that could be caused by the D’s act? If so, there was prox cause
iii. Look at what could’ve happened vs. what did happen - look at the actual harm and seeing it was one of the foreseeable risks that made the D negligent
e. Applying the risk rule
i. An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious
ii. Look at the facts in Thompson
iii. Some kind of risk or foreseeable harm makes the court think that the D might have been negligent
iv. What kind of risks do the D’s conduct create
v. Did the harm that transpired result from those risks?
f. Foreseeability in scope of risk and in breach
i. In scope of liability we are concerned with whether the D’s conduct foreseeably risked the type of harm that actually happened to the P in the case at hand
ii. So the foreseeability inquiry is more focused and specific in the scope of liability context
g. Intentional Intervening Causes and the Scope of the Risk
i. Usually: D1-D2 scenario with both Ds at fault
ii. Issue: does the intervening cause (I.e., D2’s action) “cut off” the first D’s liability?
iii. Old language: the proximate cause of an injury is that which, in a natural and continuous sequence, unbroken by any efficient intervening cause, produces an injury
iv. Watson: Old school rule
v. Doe v. Linder: D1 is negligent in safeguarding the key to P’s residence. D2 - rapsists
vi. Court: D had no reason to believe that criminal acts would occur.
vii. Courts may be more inclined to hold that criminal intervening acts are unforeseeable
viii. Suicde cases:
1. Majority: suicide is an extraoridnary event as not to be reasonbly foreseeable
2. Narrow exceptions: D’s negligence rendered (1) P unable to appreciate self destructive nature of act; (2) unable to resist it
h. Deciding no prox cause - leave it to the jury to decide (fact question), unless court says no reasonable jury could determine there was proximate cause
i. Surgeon hypo:
i. Duty, breach (doctor committed malpractice by negligently performing vasectomy); actual cause (but for test works) - kid born to father set fire to father’s garage; father sues the surgeon
ii. William II and III variations: elements met EXCEPT prox cause
j. Wagon mound 2: fire burns dock, which has a ship tied to it - fire spreads and destroys ship. P is the shipowner and shows oil catches fire. The P has prox cause - 1 of the risks of discharging oil was fire. 
i. Negligence discharging oil into the docks
ii. Risk?
iii. Foul the other docks, hurt the wildlife
iv. But it was clear from the case that fire was not a foreseeable risk
v. Some settling torches set some cotton on fire, which falls into the water and the oil catches on fire
vi. Applying the risk rule, fire was not a foreseeable risk so no proximate cause because outside the risk
vii. P was the dock owner here
viii. The Wagon Mound II
1. Same thing, except the P this time is the owner of a ship docked this year
2. This time, they prove that a fire was a foreseeable risk
3. Because they proved foreseeable risk, proximate cause
k. Tortosis disease hypo:
i. Was there a breach? Yes
ii. Negligent act: not testing the blood
iii. Risk: contractosis
iv. What came to fruition? Tortosis
v. NO PROXIMATE CAUSE
vi. Start by identifying the negligent act (failing to test)
vii. Was that a breach of duty? If so, why?
1. Risk of not testing for contractosis is big, it is a devastating disease
2. Alternative is just to do the test
3. Balance these, but in general unreasonable
viii. Proximate cause
1. What risk came to fruition?
a. Tortosis was contracted
2. Does it match the risk that made them negligent?
a. No it does not, because the risk was contractosis not tortosis
b. Do not match under the risk rule
l. Mentally Ill Patient Released From Hospital Hypo
i. Negligent? Yes - releasing the patient
ii. Risks: patient could be hurt
iii. Patient could bring suit, police officer could not - too far removed for police officer’s accident; not w/in the original risks
iv. What's the risk?
1. They can hurt themselves
2. Probability is pretty high
3. Significant harms, death maybe not likely but other harms 
v. Alternative?
1. Keep him there
2. Some cost, but not huge at this point
vi. Seems unreasonable
vii. But for the negligent act would P have been injured? 
1. No, the negligent act caused the scene, which the police officer responded to
viii. Proximate cause
1. Look at the risk that came to fruition
2. That patient would get in an accident, and an officer would get in an accident on the way to the patient
3. Probably a big stretch to say this was a foreseeable risk from the negligent act
m. Broken Intercom
i. Negligent act: failing to fix the intercom; risk that someone might get attacked going down to the door (tenants and their guests)
ii. Risk came to fruition - proximate cause met
iii. Have to look at the risks that made the act negligent, then see if that risk came to fruition. If so, proximate cause is satisfied.
iv. More than 1 risk could make you negligent; just need one of those risks to come to fruition for there to be proximate cause
v. If broken that day, problematic - if don’t have notice to fix it, the not negligent (unless they screwed up a long time ago)
n. Making sense of palsgraf
i. Pages 262-263
ii. Note 8: what the courts have done with the Cardozo and Andrews language: decisions on proximate cause emphasize foreseeability as a limit on liability
iii. Note 1: reading Palsgraf and Thompson together
1. Both are consistent, Palsgraf just adds the class of persons rule
2. Thompson is class of risks
iv. Note 2: Cardozo: was the D negligent?
v. Situation: R/R is negligent towards passenger but ends up hurting Mrs. Palsgraf. Does this sound familiar?
1. Transferred intent
2. If it was an intentional tort, Mrs. Palsgraf would have been able to recover
3. So transferred negligence though
vi. Compare: violation of statute to risk rule
15. Thompson v. Kaczinski
a. Ds disassembled a trampoline and placed its parts on their yard. Ds did not secure the parts; lived in the Midwest where tornadoes are common. A thunderstorm displaced the top of the trampoline from the yard to the surface of the road. P was driving past Ds’ property and swerved to avoid the trampoline. P’s injury was proximately caused by Ds because a reasonable factfinder could find the harm suffered by Ps resulted from the risks that made the Ds’ conduct negligent. Ps were within the class of persons that could have been harmed.
i. Alleged negligent act: disassembled trampoline
b. The alleged negligent act: the disassembled trampoline
i. The yard was very close to the road
ii. The weather was really bad recently, lots of storms/winds
c. Was the disassembly of the trampoline a breach of duty?
i. Foreseeable risks: probabilities of harm
1. Not huge that trampoline will be blown
2. But possible
ii. Alternatives
1. Alternative is just not to leave it in the yard
iii. Costs of alternatives
1. Not that costly to do alternatives
iv. Balancing 
1. Risk not extremely likely
2. But alternative pretty cheap
d. Test for proximate cause used by the Court: the risk rule pg. 251:
i. An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious
1. Foreseeable risks that the person knew were unreasonable risks
ii. Also pg. 252 note 1 (same)
e. Applying the risk rule: note the comparison required
f. Go back to breach:
i. What were the risks that made the D negligent?
1. At the time of the breach
ii. Compare to what actually happened: the risks that actually came to fruition
1. Then go into the future and look at what actually happened
iii. If they match up, D is proximate cause of P’s injury
g. All its asking us to do is go back and look at the risks that made the D negligent (breach), and see if that happened
h. The drafters of the Restatement (Third) have clarified the essential role of policy considerations in the determination of the scope of liability
i. An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious
i. This principle, referred to as the risk standard, is intended to prevent the unjustified imposition of liability by confining liabilty’s scope of the reasons for holding the actor liable in the first place
j. A reasonable factfinder could determine Kaczinski and Lockwood should have known high winds occasionally occur in Iowa in September and strong gust of wind could displace the unsecured trampoline parts the short distance from the yard ot the roadway and endanger motorists
16. Abrams v. City of Chicago:
a. P was in labor; D did not send for ambulance. As a result, a friend took P in her car. The friend drove through a red light, horn sounding, and was struck by an intoxicated driver. The City could NOT have reasonably anticipated that a refusal to send an ambulance when labor pains are 10 minutes apart would result in P’s driver running a red light at the same time a substance-impaired driver was speeding through the intersection on a suspended license.
i. The scenario does not match up to the risk - getting hit by driver going 75 mph under the influence of drugs - court says that scenario takes it too far; was unforeseeable
b. We conclude as a matter of law that the City could not have reasonably anticipated that a refusal to send an ambulance when labor pains are 1- minutes apart would likely result in P’s driver running a red light at the same time that a substance-impared driver was speeding through  the intersection on a suspended license
c. Millions of women in labor make it safely to the hospital each year by private transportation
d. While all traffic accidents are to some extent remotely foreseeable, this is not the kind of harm that was sufficiently foreseeable
17. Palsgraf v. Long Island Railroad Co.
a. P was standing on a railroad platform. A train stopped and 2 men ran to catch it, one of whom was carrying a package. He seemed unsteady jumping on the moving train, so a conductor pushed him on (negligent act). The package, which contained fireworks, became dislodged and fell, causing an explosion which caused a scale to fall on P. The conduct of D’s conductor was NOT negligent in relation to the P. it was not foreseeable that the newspaper wrapped package contained fireworks and would wreck the station. Proximate cause not satisfied - no one could perceive the package was dangerous; no foreseeable danger to P who was standing far away from the negligent act. Risk imports relation - have to be able to tell from the risk that the person is at risk w/in the range of apprehension
i. Alleged negligent act: pushing the person on the train - conductor’s act was a wrong in relation to the holder of the package b/c could’ve lost the package, but NOT to P b/c she was standing far away. Would be different if P had been standing closer or they knew what was in the package. P WAS OUTSIDE THE ZONE OF DANGER/WAS NOT WITHIN THE CLASS OF PERSONS FORESEEABLE TO BE HARMED BY THE CONDUCTOR’S NEGLIGENT ACT
ii. Risk of harm from that act:
1. Property damage (to the package, which did occur)
2. Bodily harm (could've hurt the guy by pushing him on the train)
3. Carroll Towing Formula: conductor’s act was negligent; burden of not pushing guy would’ve meant he missed the train, but no harm to him or to his package
iii. Outcome: bodily harm; but no recovery
iv. Quotes:
1. Nothing in this situation gave notice that the falling package had in the potency of peril to persons thus removed
2. Risk imports relation; it is risk to another or to others w/in the range of apprehension
3. The conduct of the D’s guard, if a wrong in relation to the holder of the package, was not a wrong in relation to the P, who was standing far away. Relatively to her, it was not negligence at all
a. Cardozo addressing the scope of the risk (proximate cause)
b. The alleged negligent act: pushing person on the train
i. Explosion happens
ii. Knocks over scale
iii. Scale falls on Palsgraf
c. Risks of harm from that act:
i. Property damages
ii. Bodily harm
d. Apply the risk rule:
i. Bodily harm
e. So: why no recovery?
f. They are probably negligent of pushing the guy on the train
i. Risks
1. He could fall
2. Package could fall
3. Somebody could be hurt
ii. Do the analysis, unreasonable act
iii. But for not a problem
iv. Proximate cause
g. Nothing in this situation gave notice that the falling package had in it the potency of peril to persons thus removed
i. There was no risk of an explosion
ii. No foreseeable risk of an explosion
iii. Nothing in the package said there would be a risk of explosion
h. The risk reasonably to be perceived...risk imports relation; it is risk to another or to others within the range of apprehension
i. Have to look at who is put at risk
ii. Given our facts, the passenger and the passenger’s package were put at risk
iii. No risk reasonably perceived to Mrs. Palsgraf
i. The conduct of the D’s guard, if a wrong in relation to the holder of package, was not a wrong in relation to the P, standing so far away. Relatively to her, it was not negligence at all
i. Why wasn’t it negligence to her?
1. No foreseeable risk to her
ii. What has Cardozo added to the risk rule?
1. Narrowed it
2. Not only do you have to look at the class of risks, you also have to look at the class of persons put at risk
j. Cardozo uses language about negligence (breach), but he is addressing scope of risk: proximate cause
i. Later cases have read Palsgraf as a proximate cause case
k. Andrews dissent
i. Quote #4 page 258: is it negligence a relative concept - the breach of some duty owing to a particular person or to particular persons? Or where there is an act which unreasonably threatens the safety of others, is the doer liable for all its proximate consequences, even where they result in injury to one who generally would be thought to be outside the radius of danger?
ii. The answer: negligence to public at large
iii. Quote 5 page 258
1. The act itself is wrongful. It is a wrong not only to those who happen to be within the radius of danger but to all who might have been there - a wrong to the public at large
iv. Quote 7 page 259
1. The damages must be so connected with the negligence that the latter may be said to be the proximate cause of the former
v. Quote 8 page 260
1. Whether there was natural and continuous sequence...Was there a direct connection without too many intervening causes...Remoteness in time and space
vi. This is not the majority rule
vii. Andrews: rejecting the duty/negligence
1. Judge Andrews, dissenting, tried to establish two points:
2. First, he argued that a person who is negligent to any class of persons is negligent to everyone who is in fact injured
3. He rejected Cardozo’s effort to deal with the issue as one of duty or negligence
4. Instead, for Andrews, the issue became one of proximate cause
viii. Andrews: the limited role of foreseeability in proximate cause determinations
1. Andrews’ second point was that proximate cause was not a matter of foreseeability alone
2. For Andrews, proximate cause was a matter of a host of factors
3. Since it was not foreseeability alone that determined proximate cause for Andrews, he would not allow the railroad to escape liability for its supposed negligence merely because no reasonable person would expect the package to cause harm to someone a distance away
18. Integrating Palsgraf and Thompson
a. Reading Palsgraf and Thompson together, we can say that the D is liable only for harms within the scope of the risks he negligently created
b. More specifically, the D is liable only:
i. For types of injuries foreseeably risked by his negligence; and
ii. To classes of persons foreseeably risked by his negligence
c. In other words, the D is not liable unless a reasonable person in D’s circumstances should have foreseen that his conduct risked injuries of the same general type that occurred to a general class of persons within which the P is found
19. Herbert
a. On the railroad w/ cousin, railroad goes up a trestle and gets to a bridge
b. Cousin and Herbert’s cousin b/w cars; Herbert goes overboard and falls a long way down; people go looking for him. Cousin looks for his Herbert, finds his hat on the bridge; he falls too. Sues for negligence - negligent act is permitting passengers to stand b/w the cars (railroads have a heightened duty ,which makes it worse - risk is too high). P is the guy that goes looking for Herbert.
i. Look at actual case - MET
ii. Proximate cause?
1. Risk: there’s a foreseeable risk of the passenger falling off
a. Class of risks - one of the foreseeable risks is that someone would fall out of the train. RISK HAS TO BE FORESEEABLE (contractosis and tortosis - has to be foreseeable risk). Rescuers were probably foreseeable; cousins’s conduct likely not foreseeable. In his favor: found a hat, likely he would find Herbert. Little tortuous to suggest that all of the cousin’s conduct was foreseeable.
c. The case of the falling passenger (Wagner) (pg. 264)
i. Passenger falls on railway, his cousin goes to finds him and falls and gets injured
ii. The passengers could stand in the space between the two cars
iii. Applying the risk rule:

What made the railroad negligent? What were the risks?
iv. Was the risk that came to fruition (injury to rescuer) within the risks that made the railroad negligent?
d. Cardozo’s principal for rescuers: danger invites rescue...The wrongdoer may not have foreseen the coming of a deliverer. He is accountable as if he had.
e. The cousin was probably not a foreseeable P in this situation
f. But rescue doctrine
g. Rescuers are deemed foreseeable
h. Solves a big problem of the risk rule
20. Rescue Doctrine: rescuers are deemed foreseeable. If rescuer is injured saving someone hurt by negligence, rescuers are deemed foreseeable Ps. Railroad would be liable to Herbert’s family and to the P who was a rescuer. (SPECIAL RULE 1)
a. Doesn’t have to be instinctive (rescuer can think about it first)
b. Does have to be continuous after the injury (rescuer can’t stop)
c. Rescuer’s contributory negligence - it was dark when this happened
i. BUT: could have invoked the emergency doctrine - have to act quickly, might do things that on reflection would seem negligent. Rescuers by definition have to act quickly b/c trying to save someone.
d. CL: won’t apply contributory negligence to rescuers - want to encourage rescuers
e. Rescue doctrine special b/c it takes case out of the special risk rule (rescue doctrine)
f. Limits of the rescue doctrine
i. Rescue need not be instinctive: the law does not discriminate between the rescuer oblivious of peril and one who counts the cost. It is enough that the act, whether impulsive or deliberate, is the child of the occasion
ii. Unbroken continuity needed
iii. Applies where D injures himself and P rescues D
iv. Rescuer’s contributory negligence:
1. Many courts say it does not bar a rescuer’s recovery
2. Exception to the common law rule of contributory negligence
3. But: is the rescuer likely to be found negligent?
g. Emergency doctrine probably means that the rescuer has a bigger range of acts that aren’t negligent
21. Assessing the Scope of Risk (Proximate Cause): Is Harm outside the scope of the Risk Because of the Manner in Which it Occurs?
a. Hughes v. Lord Advocate - variant on the forseeable, doesn’t matter
i. Post office employees were working on an underground telephone cable. They left an open manhole unguarded which was surrounded by kerosene lanterns. 1 boy tied the lantern to a rope and descended into the hole. After coming out, they dropped the lantern, causing the kerosene to vaporzie. The gaseous kerosene came in contact with the flame, causing an explosion and fire. P suffered burns. D was liable b/c although the manner/cause of injury was unforeseeable, the injury is the type that was foreseeable.
1. Negligent act: leaving the hole uncovered and unguarded. Foreseeable that some kids would go into the hole
2. Applying the risk rule: characterizing the mechanism or manner of occurrence.
3. The accident was caused by a known source of danger, but caused in a way which could not have been foreseen...that affords no defense; the accident was but a variant on the foreseeable. End result is foreseeable, but the manner in which it occurred was unforeseeable (kerosene vaporizing). Court says it doesn’t matter that the burning occurred in an unforeseeable way. Just need to get the same result to satisfy proximate cause.
ii. What was the negligent act?
iii. What were the foreseeable risks?
1. Falling down the hole
2. Playing with the lanterns, getting burned
iv. Who was foreseeably placed at risk?
1. Children and the situation created
v. Characterizing the mechanisms or manner of occurrence: fire or explosion?
1. Karasean vaporizes
2. Then it explodes
3. Then the kid falls into the hole and gets badly burned
vi. Holding: within proximate cause
vii. So how they got burned was not within the risk
1. Burn was in risk, but there was this explosion
viii. No problem with foreseeable plaintiffs
ix. But it matters how the kids were burned
x. We are talking about the mechanisms or manner how the action occurs
xi. Lord Reid: the accident was caused by a known source of danger, but caused in a way which could not have been foreseen...That affords no defense.
xii. Lord Guest: In one case paraffin vapour and in the other case liquid paraffin is ignited by fire. I cannot see that these are two different types of accident. They are both burning accidents.
xiii. Lord Guest: the explosion was an immaterial event in the chain of causation. It was simply one way which burning might be caused by the potentially dangerous paraffin lamp.
xiv. Lord Pearce: the accident was but a variant on the foreseeable. Resulting damage is not greater than or different in kind from damage if the lamp spilled with normal fire.
xv. Hughes in perspective:
1. How would you summarize the holding of the case?
a. The manner in which the injury occurs does not matter as long as you get the same harm
2. Does the mechanism by which the injury occurs matter?
a. You could reason Hughes as saying no, as long as you get to the same place 
3. Is this consistent with the risk rule?
a. Yes, we are just concerned with the what the foreseeable harm and if that harm happened
b. Doughty v. Turner Manufacturing Co., Ltd.
i. D’s manufacturing process involved 2 vats of molten liquid; covers made of asbestos were set beside the vat. A worker knocked a cover into the liquid; the liquid then erupted, injuring P. Experiment confirmed asbestos undergoes a chemical change when subjected to high temps and the water would form into a steam, causing an explosion. D’s manufacturing process did not proximately caused P’s injury because the specific cause of injury was not reasonably foreseeable
1. It would be quite unrealistic to describe the accident as a variant of the perils from splashing; damage here was of an entirely different kind from the foreseeable splash, was rather an eruption
2. This case: explosion was flatly unforeseeable b/c chemical reaction not known until testing; also, time factor - cover drops into vat and nothing happens for 1-2 minutes.
ii. The alleged negligence: foreseeable risks
1. Dropping the lid into the liquid
2. Foreseeable risk?
a. Hot liquid splashing on people
3. What are the alternatives?
a. Don’t drop it in
iii. Apply the risk rule
1. Burns
2. Occurs in bizarre way
3. But: Hughes
iv. Lord Pearce: it would be quite unrealistic to describe the accident as a variant of the perils from splashing
v. Cause: a new and unexpected factor
1. What about the kerosene vaporizing in Hughes?
vi. Lord Harmon: damage here was of an entirely different kind from the foreseeable splash
1. But isn’t a splash a splash?
vii. Was it just a variant on the foreseeable? Or is the case factually distinguishable from Hughes?
1. The damage is different
2. The foreseeable risk in Doughty is a splash
3. The way it occurred was an explosion
4. So maybe the damage is greater in this case
c. More broadly: can you reconcile the approach toward proximate cause in Doughty with that in Hughes?
i. The manner of occurence sometimes matters
d. Do these cases change the risk rule?
i. The generalization of Hughes is not always true
ii. So when does it matter?
e. The mechanism issue
i. The description of the risk: pg. 268 n. 3: how foreseeable the harm is may depend on the level of generality with which it is described
ii. Doughty:
1. Burn injury
2. Burn injury due to splash of hot liquid
3. Burn injury due to splash of hot liquid which erupts 2 minutes later
iii. Overall: flexibility in mechanism of how injury occurs
iv. As a practical matter, the P will want a broader description of the risk, D will want a more narrow one
f. Manner of harm vs. type of injury
i. There is obviously much room for judicial judgment in characterizing the risks that are foreseeable, but how do we explain Doughty?
ii. The court says it is applying the general principle expressed in Hughes that in order to hold a D liable, the precise manner of harm need not be foreseeable if the general type of harm was foreseeable
iii. Is the type of harm that occurred in Doughty different from was risked by the D’s conduct?
g. Level of generality
i. How foreseeable the harm is may depend on the level of generality with which it is described
h. Unforeseeable third-party actions
i. Some courts do appear to require foreseeability of many details about the manner in which an injury occurred
ii. In such cases the negligent D escapes responsibility even when he should have foreseen the precise injury that occurred, because he could not foresee the precise manner in which it occurred
22. Is Harm Outside the Scope of the Risk Because its Extent is Unforeseeable?
a. Special rule no. 2: the thin skull rule
i. Eggshell P rule
ii. Take your victim as you find them
iii. If the extent of the injury turns out to be unexpected, it will be deemed to be within the scope of the risk
iv. Different than an unexpected injury
v. Talking about the extent of the injury
b. It is often generalized by saying that the D takes the P as he finds him, that is, with whatever extra damages the P might have because the P has a thin skull, or has diabetes, or is pregnant, or suffers hemophilia, or is otherwise predisposed to suffer more
c. No liability without fault
i. The thin skull cases do no impose liability without fault
ii. The D’s act must have been one that would cause some harm to an ordinary person, or the D must have been at fault because he knew or should have known of the P’s susceptible condition
iii. The thin-skull rule merely holds that the D does not escape liability for the unforeseeable personal reactions of the p, once negligence or intentional fault is established
d. A broader principle
i. The thin-skull rule may reflect a broader principle, and indeed that is the way the court in Hammerstein articulated its holding:
1. A D may be liable for the full extent of a P’s harm, even where the extent of that harm was unforeseeable, where the other elements of a prima facie case are established
e. Rule applies to:
i. Physical aftermath
ii. Economic aftermath
f. Hammerstein v. Jean Development West (thin skull rule)
i. P was a guest at D’s hotel. Hotel knew P was a diabetic and couldn't easily walk up and downstairs. A fire alarm went off and the elevators were locked. P had to walk down from the 4th floor; later found a blister on his foot which turned into an infection. Found out there was an erroneous fire alarm which had never been fixed. D’s failure to fix the fire alarm was negligent and proximately caused P’s injury. The extent of P’s infection may not have been foreseeable, but the underlying injury should have been (that if fire alarm was faulty, harm would result)
ii. “Take your victim as you find him/her”
1. Rule applies to both physical and economic aftermath
a. One risk: if there eventually is a fire, people will stay in their rooms and get hurt b/c fire alarm has gone off too many times
b. People could be in a panic, rushing down the stairs and might get hurt
c. Here: guy runs down the stairs; twists his ankle - foreseeable risk
d. Blister and infection that interfered w/circulation in lower extremities - not foreseeable; so low a possibility you would deem it unforeseeable. Doesn’t matter - hotel has to pay
i. Seems inconsistent w/ the risk principle b/c gangrene infection was not foreseeable. Here, doesn’t matter b/c apply the special rule: thin skull rule
2. Thin Skull Rule: take the victim as you find them - even if harm is bizarre, negligent act will be deemed to have proximately caused the injury
iii. Applying the risk rule: gangrene?
iv. Was getting gangrene within the foreseeable risk of walking down the stairs?
v. The gangrene came from the original injury falling on the stairs
vi. So the gangrene was an extension of the injury
g. Hypos
i. Weightlifter case: gets in small auto accident; his whole life unravels - take the victim as you find them; other effects were deemed foreseeable
1. Gets in a minor auto accident, slightly injured
2. But his whole mentality is that he was in the perfect shape, and how he is not because he is injured
3. His life goes downhill, his life takes a tumble
4. Take your victim as you find them, pay for that
ii. Guys hits arm, was delirium tremens and dies - take victim as you find him
iii. Steve Allen: TV host; dies in his sleep at relatively young age - was in an auto accident (small) the day before; as a result, he had an odd heart condition; just got tapped in car accident, but his chest hit the wheel; died overnight. That serious injury was not foreseeable.
iv. Hypo: your traffic accident with Lebron
1. As a result of the accident, Lebron is out of work for 30 days
2. Would be responsible for lebrons payment for that time
h. The scope of the risk issues
i. The risk rule: class of risks/class of persons
ii. Assessing the scope of the risk:
1. Is harm outside the scope of the risk because of the manner in which it occurs?
2. Is harm outside the scope of the risk because its extent is unforeseeable?
3. Now: is harm outside the scope of the risk because it results most directly from an act of an intervening person or force?
23. Intentional or Criminal Intervening Acts
a. Intervening cause & superseding intervening cause:
i. Purely chronological - way of describing what comes first
ii. Deer case: D2 is intervening cause b/c D1 occurred first
iii. Intervening cause: came after some other cause
iv. Possible that the second act can cut off the first D’s liability. Instead of both being joint tortfeasors, the only one that will be liable will be the intervening cause: superseding intervening cause (D2’s liability supersede D1’s liability)
v. When tortfeasors act in sequence, the first tortfeasor often argues that the second tortfeasor’s act is an intervening cause that supersedes his liability entirely
vi. Courts often use metaphorical rather than principled language here
1. A superseding cause breaks the causal chain
vii. The emphasis on intervening causes and causal chains has obscured the more fundamental scope of risk principle:
1. An intervening act of some second tortfeasor should relieve the first tortfeasor of liability only when the resulting harm is outside the scope of the risk negligently created by the first tortfeasor
viii. An intervening cause that lies within the scope of the foreseeable risk, or has a reasonable connection to it, is not a superseding cause
ix. Further, proximate cause requires only that the general kind of harm be foreseeable for an actor’s conduct to be considered the proximate cause of P’s injuries
b. Marcus v. Staubs
i. Underage intoxicated driver got in an accident, resulting in death to one P and injury to another. Driver obtained alcohol by 2 older boys who drove them to a party. D’s actions were not necessarily negligent and the proximate cause of Ps’ death and injury. Summary judgement was in error; up to the jury to decide.
ii. D1-D2 scenario:
1. Buying the liquor (D1)
2. Stealing the car and driving (D2)
3. Test: were the intervening acts reasonably foreseeable by the original tortfeasor at the time of his negligent conduct?
iii. How to determine whether D1 is negligent: need to determine whether intervening causes were reasonably foreseeable by the original tortfeasor at the time of his negligent conduct - same idea as the risk rule (how we looked at proximate cause to begin w/)
iv. Court question whether it’s a jury question b/c highly outside the scope of foreseeability (unforeseeable minors would steal a car and drive it drunk)
v. If apply but for test, actual cause is met - alcohol caused the injury. For proximate cause - was unforeseeable. Court said not so unforeseeable they would let it go; sent it to a jury
vi. More important to ask whether the intervening act was reasonably foreseeable.
vii. The parties and the D1-D2 Scenario:
1. D1s: buying the liquor
2. D2: Drinking, stealing the car, and driving
viii. The issue: Did D2’s actions cut off D1’s liability?
ix. What are the foreseeable risks of providing alcohol (D1’s negligent act)?
1. The approach when we have two defendants like this is the same framework as with one defendant
2. The risk-rule
a. What were the risks that made D1’s actions negligence
b. Do they relate to the actions taken by the second defendant
3. What is the risk of giving underage kids alcohol?
a. A range of things
b. Pretty far fetched to think that a kid, who wasn’t even there when the alcohol was bought, would steal a car and get in a crash
x. D1s Intervening Cause argument:
1. What were alleged intervening causes?
2. Were they intentional? Criminal?
3. Pg. 273: Marcus “essentially argues that criminal acts are per se intervening causes.”
xi. Tests: were the intervening acts reasonably foreseeable by the original tortfeasor at the time of his negligent conduct? (pg. 273)
1. Court says it was related enough to go to the jury
2. Essentially the risk rule, but with intervening act
xii. Relation to risk rule
xiii. Holding here: jury question. Do you agree?
1. Misty was not with the group at the liquor store
xiv. In the instant case, we find that it is properly within the province of the jury, under proper legal instruction, to determine the measure of petitioner's knowledge of and participation in the procurement of the alcohol, whether the alcohol was furnished to the minors, and then, if so, whether given the facts and circumstances leading up to those events, the subsequent acts of the minors and their friends were reasonably foreseeable to petitioner
c. Collins v. Scenic Homes, Inc.
i. D constructed an apartment development w/out a licensed architect and did not comply with fire codes. 20 years later, there was a fire; P died and others were injured. The evidence indicated a genuine issue of material fact as to whether D constructed and owner maintained and operated a reasonably safe apartment
1. D1: construction of building w/out compliance w/ fire safety codes
2. D2: arsonist
3. Court: it is a foreseeable risk that a fire at an apartment complex, however started, will cause harm to the inhabitants if the owner fails to provide safeguards
4. More likely that an intentional intervening cause will cut off liability
5. Fire was foreseeable regardless of how it started
ii. D1: construction of building without compliance with fire safety codes
iii. D2: Arsonist
iv. Court: it is a foreseeable risk that a fire at an apartment complex, however started, will cause harm to the inhabitants if the owner fails to provide safeguards
v. D1 says I might have been negligent in making the building, and there might have been risks with that, but that if is someone negligently sets a fire
1. I shouldn’t have to foresee someone intentionally setting a fire
vi. It’s really just the harm that has to been foreseen
1. This court would say the relevance of the mechanism by which the harm occurred doesn’t matter
2. This is kind of confusing
3. With one D, we learned that the mechanism doesn’t matter until it does
4. This is not the general rule
vii. The question is whether the injuries allegedly caused by the inability to escape from the fire were the foreseeable result of the alleged failure of Scenic Homes to build and Russell to maintain a reasonably safe building with regard to fire safety
viii. Indeed, it is a foreseeable risk that a fire at an apartment complex, however started, will cause harm to the inhabitants of the complex fi the premises owner fails to provide adequate fire-suppression safeguards and an adequate means of escape from the fire
d. Note 3: pg. 275: framing the intervening cause issue differently
i. Were the injuries allegedly caused by the D the foreseeable result of the D’s negligence?
1. That’s pretty similar to collins
ii. Were the intervening acts of the third persons reasonably foreseeable by the D?
1. Closer to Marcus. JUST APPLY MARCUS
e. Criminal acts: many courts focus on the foreseeability of the intervening criminal act itself
f. Traditional Rule: Watson: Pg. 274 Note 1. Intentional intervening act is a superseding cause
i. Reasoning: D1 not bound to anticipate the criminal acts of others
1. A negligent act would have been foreseeable
ii. Is that true? Do you anticipate criminal acts?
1. But we really do foresee the criminal acts of others
iii. Watson later overruled
iv. A view common in the 19th and early 20th centuries was that the deliberate infliction of harm by a moral being who was adequately informed, free to act, and able to choose, would supersede the negligence of the first actor
v. This reasoning sometimes pops up in contemporary cases
g. Intermediate step: Hines pg. 276 N. 6: negligent act actually exposes P to the crime.
i. Railroad misses the stop
ii. Goes by this dangerous area and stop
iii. Lets the P off, knowing that the P has to walk through dangerous area to get back to their station
iv. Here is what was said: we do not wish to be understood as questioning the general proposition that no responsibility for a wrong attaches whenever an independent act of a third person intervenes. But this proposition does not apply where the very negligence alleged consists of exposing the injured party to the act causing the injury
h. Other example: Doe v. Linder (pg. 276 Note 6)
i. D1 negligent in protecting the key to P’s residence. D2-rapists
ii. Court: D had no reason to believe that criminal acts would occur
iii. Most people don’t agree with this case
i. A modern view
i. Watson was repudiated in Britton v. Wooten (1991), where the court said that if the D negligently created the increased risk of fire or its spread, the D could be held responsible
ii. Today, most courts, in line with Marcus and Collins, say that criminal acts may be foreseeable, and so within the scope of the created risk
j. Framing the foreseeability question
i. Look carefully at the way the foreseeability issue is phrased in Marcus and the way it is phrased in Collins
ii. Do you see a difference?
iii. The Restatement Third section on intervening acts and superseding causes states that when a force of nature or an independent act is also a factual cause of harm, an actor’s liability is limited to those harms that result from the risks that made the actor’s conduct tortious
iv. Is that just the ordinary risk rule?
24. Negligent Intervening Acts
a. The Suicide Cases
i. Suicide as an intentional intervening act. How do these cases differ from the intervening cause cases we’ve been looking at?
ii. The suicide cases: Delaney (not read)
1. Majority: suicide is extraordinary event as not to be reasonbly foreseeable.
2. Narrow exceptions: D’s negligence rendered (1) P unable to appreciate self-destructive nature of act; (2) unable to resist it
b. Derdiarian v. Felix Contracting Corp.
i. D was installing an underground gas main and excavated the eastbound lane of traffic WITHOUT A BARRICADE. D employed P to set up a kettle against the mains on the west side of the excavation (against P’s s wishes). A driver going eastbound suffered a seizure and lost consciousness. The driver struck P, who was splattered with hot liquid enamel from the kettle. D was negligent because the third party’s negligence did not interrupt the link b/w D’s negligence and P’s injuries -> D negligently failed to safeguard the excavation site.
1. Assessing the intervening cause: the mechanism again
2. D1’s negligence/D2’s negligence
a. D1’s negligence was not having the barricade - foreseeable risk was P would get hit by a negligent driver
3. P need not demonstrate that the precise manner in which the accident happened, or the extent of the injuries, was foreseeable (mechanism idea - mechanism by which injury occurred was a driver forgetting to take his medicine and suffering a seizure, losing consciousness and crashing into P, who was knocked into the excavation site. Driver was an intervening cause)
4. If the intervening act is extraordinary under the circumstances, not foreseeable in the normal course of events, or independent or far removed from P’s conduct, it may well be a superseding act which breaks causal nexus (if D2’s act is unforeseeable, it will cut off the first D’s liability)
ii. D1 is the construction company
1. Putting the kettle with the hot liquid inside of it in a place where it was likely to be hit
iii. D2 was not taking the seizure meds
iv. P alleges that D1 should have had two flagmen and more barriers
1. The two flagmen wouldn’t have really done anything though
v. Scenario: D1’s negligence/D2’s negligence
1. Aside: what if D2’s negligence was failing to provide two flagman
vi. Applying the Risk Rule
1. Pg 281: P need not demonstrate...that the precise manner in which the accident happened, or the extent of the injuries, was foreseeable
2. Where have we seen this before?
a. This is like Hughes
b. Doughty would say at some point it does matter
c. Thin skull rule
vii. Compare these intervening causes:
1. Hypo: the crazy person and the kettle
a. Pushes the kettle over and it burns the person
b. The foreseeable risks probably don’t include a crazy person doing this
2. Hypo: the forced airplane landing
viii. Conclusion: limits to how the intervening negligence plays out. The Doughty concept.
ix. Is the negligence intervening cause here a superseding cause that cuts off D1’s liability?
x. Consistency with the Risk Rule:
1. If the intervening act is extraordinary under the circumstances, not foreseeable in the normal course of events, or independent or far removed from P’s conduct, it may well be a superseding act which breaks the causal nexus (Derdiarian, pg. 281)
c. Does the manner of harm ever matter?
i. Is Derdiarian consistent with the scope-of-risk principle?
ii. The D could foresee some kind of harm from a motor vehicle entering the excavation and that is what happened
iii. The precise manner in which the injury came about, as we know from Hughes, does not necessarily matter
iv. Think about whether the manner in which the injury came about ever matters to the analysis of reasonable foreseeability
v. Where the harm occurs in some bizarre, unforeseeable manner, is that relevant to judging whether the type of harm was foreseeable?
vi. Suppose on facts like Derdiarian the injury occurs because an airplane crashes into the excavation
d. Scope of the original risk
i. If the intervening act of the third person constitutes negligence, that negligence does not constitute a superseding cause if the actor at the time of his negligent conduct should have realized that a third person might so act
ii. In fact, if the likelihood that a person may act in a particular manner is one of the hazard which makes the actor negligent, such an act whether innocent, englience, intentionally tortious or criminal does not prevent the actor from being liable for harm caused thereby
e. Ventricelli v. Kinney System RAC, Inc.
i. D leased P a car w/ a defective trunk lid that did not close all the way. While the car was parked, P attempted to shut it. A car ran into P from behind. D’s negligence in failing to provide a working trunk lid did not cause P’s injury - the immediately effective cause of P’s injuries was the negligence of the driver in striking P. the collision b/w the two vehicles was not foreseeable. To hold D liable would be to stretch foreseeability beyond acceptable limits.
1. D1: rental company. D2: negligent driver
2. Court: risk of getting hit in parked space was not foreseeable; P was in a safe space rather than in the middle of the freeway.
ii. The D1-D2 Scenario
1. D1 negligent act: not properly having the trunk close
a. Risks: can’t see behind you while driving, might startle the driver, stuff could fall out
b. If we do the carroll towing analysis, this would be a breach
2. D2 negligent act: hitting the P while he was fixing the trunk
iii. Risks from D1s negligent act
iv. Why was this negligence intervening cause not foreseeable?
v. Hypo: the defective trunk and the accident by side of highway
vi. Is the negligence intervening act in Derdiarian more foreseeable than the negligent intervening act in Ventricelli?
1. In Derdiarian you got the exact scenario you were worried about
a. The only difference is why the car did the act
vii. It’s certainly foreseeable that if a person has a defective trunk, you’ll have to pull over and fix it. But not here, where you are in an emergency spot. 
f. Marshall v. Nugent (special rule #3)
i. P was a passenger in a car which was driving on an icy, snowy highway. A truck came towards the car and the driver of the car drove off the road. The truck driver stopped to help pull the car back on the road. P went to the top of the hill to warn motorists of the obstruction; D drove over the hill and in trying to avoid the truck, skidded into P. Truck driver’s negligence was a proximate cause - truck driver’s negligence in cutting the corner was a breach of duty to P.
1. Two related concepts where the situation becomes normal:
a. Shifting responsibility: dynamite cap case.
b. The negligently installed wire and the negligent maintenance of the wire.
2. Special rule: accident aftermath - court will deem an act like this to be foreseeable until hitting a certain point where the distrubed waters calm down. Aftermath would be over once the roads return to normal.
ii. Marshal (pg. 285)
1. The usual scenario:
a. D1’s negligent act
i. What are the risks of the truck drivers acts
1. Hit the truck, have to swerve around and injure themselves, hit someone else
b. D2’s negligent act
c. Jury verdict in favor of Nugent (D2) but against D1
2. Applying the risk rule:

Foreseeable risks from D1s neggleince
iii. 286: the effort of the courts have been...to confine the liability of a negligent actor to those harmful consequences which result from the operation of the risk, or of a risk, the foreseeability of which rendered the D’s conduct negligent
iv. P. 286: flexibility is still preserved by the further need of defining the risk, or risks, either narrowly, or more broadly, as seems appropriate and just in the special type of case.
v. Mechanism or manner of occurrence in Marshall: how broadly defined?
vi. Pg. 286 (heart of case): in a traffic mix up due to negligence, before the distrubed waters have become placid and normal again, the unfolding of events between the culpable act and the P’s eventual injury bay be bizarre indeed; yet the D may be liable for the result. In such a situation, it would be impossible for a person on the D’s position to predict in advance just how his negligent act would work out to another’s injury. Yet this in itself is no bar to recovery.
1. Don’t actually have to foresee the act
g. When does D1’s liability end? Hypo: the later accident
i. The but-for cause is there
ii. But the court will not hold the first D liable
h. The termination of the risk idea
i. Concept related to when situation becomes normal: termination of the risk by shifting responsibility
1. Shifting responsibility: p. 287 n. 1 --dynamite cpa case
2. D1 negligently installs electric wire and D2 negligently maintains the wire
a. Effect of passage of time
ii. Note: in either situation did the risk terminate
i. Reaching apparent safety
i. The termination of the risk idea emphasizes that the P had reached a position of apparent safety
ii. Safety was presumed in Horton because one could presumably believe that a mother, having actually discovered the caps, would confiscate them or otherwise provide for safety
iii. But this was not because the D’s fault had terminated
iv. The D had no reason to think the caps had been put in the protective custody of the mother
v. But if Horton is wrong, liability must end somewhere
j. Liability for subsequent medical negligence
i. D negligently injures P, who is then taken to a hospital for treatment
ii. Is the D liable for any subsequent negligence in medical treatment?
iii. While you might see this as a solution of safety for the P, virtually all courts agere that when a D causes harm to a person, that D will also be liable for any enhanced harm caused by the later negligent provision of aid, including negligent medical treatment
iv. Courts have even extended the medical treatment rule to other risks resulting from efforts to assist an injured person
v. Is this rule consistent with the more general scope of risk rule?
k. Another special rule: medical negligence will be deemed foreseeable.
i. Pg. 288 note 4: the subsequent medical negligence scenario:
1. D1 is neggleint
2. D2 commits medical negligence treating the P after the injury
ii. The rule: subsequent medical negligence deemed foreseeable
iii. Includes negligent transportation to receive medical treatment
v. Damage - actual harm (damage) and factual cause
1. Nominal damages
a. Nominal damages are damages in name only - usually one dollar or six cents
b. Remember that attorneys for Ps are normally paid only if they win and the by a percentage of the recovery
c. In personal injury cases the market - that is, the attorney’s financial incentives - will typically exclude nominal damages claims from the courts
d. The issue normally arises, then, because the P and her attorney hope to prove substantial damages but fail to convince judge or jury
e. In some cases that find no actual harm from a collision, the facts suggest P fraud
2. Damages recoverable in a personal injury case
a. Recall the elements of damages - past and future medical expenses, loss of wages or earning capacity, pain and suffering (including emotional harm), and damages for any other specifically-identifiable harm, such as special expenses necessary to travel for medical care
b. Punitive damages are generally not recoverable in a negligence case, because entitlement to such damages depends on proof of the D’s had state of mind variously described as willful, wanton, reckless, or malicious
3. Physical harm
a. In Right, P alleged a form of legally cognizable harm - physical injury to his body
b. He just failed to prove any such harm, which was fatal to his case
c. Clearly, as a categorical matter, proven physical harm satisfied the actual harm requirement of a negligence prima facie case
d. Physical harm can mean either the physical impairment of the human body, or of real property, or tangible personal property
e.  A comment to the Restatement explain that any detrimental change in the physical condition of a person’s body or property counts as harmful impairment
f. There is no requirement that the detriment be major
g. Whether a specific kind of injury constitutes cognizable harm is a question of law for the court
h. Purse emotional harm, or pure economic harm, without any physical injury to person or property, may not be considered legally cognizable in a negligence action
i. Where legally cognizable harm is proved, measuring the damages caused by such harm is a question of fact for the jury
4. Statutory offer of judgement or compromise
a. Statutes like the one mentioned in Right are designed to encourage defendants to make settlement offers
b. For the D, filing notification of an offer of judgement or compromise can make good sense
c. If the P does not recover a judgement that exceeds the amount of the D’s offer, the D may not be required to pay certain costs of the P and may be entitled to recover some costs of its own from after the time the offer was made
d. The statutes may help Ps get more viable settlement offers from DS
e. Ps, however, face greater financial risk if they don’t accept what can sometimes be very low offers
5. Right v. Breen (P must prove actual damages)
a. P stopped his car at a red light and was rear ended by D. P alleged that he suffered bodily injury leading to both economic and noneconomic damages. There was damage to P’s vehicle, but no physical injuries were reported at the scene. D’s conduct was not an actual cause of P’s injury; P must prove actual damages to succeed on a negligence claim. Nominal damages not sufficient (different from intentional torts.)
b. The jury verdict: zero
c. Types of damage not found
i. Economic damage: definition?
ii. Noneconomic damage: definition?
d. Effect of jury’s finding on P’s ability to recover
e. No nominal damages
f. Where the P’s right has been intentionally invaded, its vindication in a court of law and the award of nominal and even exemplary damages serves the policy of deterrence
g. We are not inclined to obliterate the distinction between intentional and unintentional conduct in terms of legal consequences
h. The P had stopped his automobile at a red traffic light when it was struck from behind by a vehicle driven by the D
i. There was minor damage to the P’s vehicle, but no physical injuries were reported at the accident scene
j. Thereafter, the P brought this action, alleging that, as a result of the D’s negligence, he had suffered bodily injury leading to both economic and noneconomic damages
k. At trial, P presented evidence that his injuries resulted from the collision
l. The D, however, presented evidence that the injuries resulted from the P’s five previous automobile accidents
m. The jury returned a verdict of zero economic damages and zero noneconomic damages
n. The trial court granted the P’s motions, setting aside the jury’s verdict and awarding the P $1, based upon the abundant appellate case law cited
o. The TC also awarded P $467.10 in costs as the prevailing party
p. The D appealed from the judgement of the TC
q. The Appellate Court observed that it was not at liberty to overrule or discard those precedents and, accordingly, affirmed the TC’s judgement
r. This certified appeal followed
s. The D contends that, because causation and actual injury are essential elements of a negligence claim, a P’s claim of negligence must fail entirely if he cannot establish these elements
t. The P responds that there is no need to revisit a prior case which holds that D’s admission of liability establishes a technical legal injury which entitled the P to damages because of General Statutes cited
u. Specifically, the P contends that, by filing an offer of judgement of $1 under the statutes, a D may protect herself from an award of costs based on a technical legal injury and a consequent award of nominal damages
v. We agree with the D that a P must establish all of the elements of a negligence claim, including causation and actual injury, in order to recover and, therefore, the technical legal injury concept does not apply to a negligence action
w. Connecticut common law requires proof of actual damages to support a cause of action sounding in negligence
x. This was the rule at common law
y. No contrary authority is cited and the common law rule, ancient as it ma be, has been approved by contemporary commentators
z. Although the rule making actual damage an element of a cause of action in negligence may have originated in the common law distinction between trespass and trespass on the case, we are not inclined to obliterate the distinction between intentional and unintentional conduct in terms of legal consequences which it serves to implement
aa. Where the P’s right has been intentionally invaded, its vindication in a court of law and the award of nominal and even exemplary damages nerves the policy of deterrence in a real sense
ab. Conduct that is merely negligent, without proof of an actual injury, is not considered to be a significant interference with the public interest such that there is any right to complain of it, or to be free from it
ac. The judgement of the Appellate Court is reversed and the case is remanded to that court with direction to reverse the judgement of the trail court and to modify the order of costs accordingly
b. Defenses to Negligence
Two key defenses:
Contributory negligence
Assumption of risk
Burden of proof: on the D
i. Contributory Negligence and Comparative Fault
Contributory and comparative negligence: how our approach is structured (important):
ii. Learn the traditional common law rules
iii. Examine the shift to comparative fault and understand the theory of that shift
iv. Determine the effect of this shift on the traditional common law rules
1. Contributory Negligence: The Common Law Rule
a. Overview
i. Burden of proof is on the defendant
b. Butterfield v. Foresster (very famous case)
i. D obstructed a highway pole, causing the P to be thrown down with his horse and injured. D not negligent because P was contributorily negligent. One person being at fault will not dispense with another’s using ordinary care for himself. P didn’t take ordinary care to avoid the obstruction caused by D because he was riding very hard on the horse.
1. CL Rule: contributory negligence as a complete bar to P’s recover
2. Could also argue the D was not negligent in this case: could see pole from 100 yards away - D took reasonable care in making it visible; would expect someone riding a horse not to run into it (nota great foreseeable risk - some instances where you expect Ps to protect themselves)
ii. D: the pole across the road
iii. P: riding hard from the public house
iv. Trial judge (Bayle) instructions: (1) if a person riding with reasonable and ordinary care could have seen and avoided the obstruction and (2) P was not doing so, then (3) jury should find for the D
v. Appellate court agrees
vi. Exploring Butterfield: Is the decision right?
1. Appellate opinion (Baley, J): accident entirely from his P’s own fault
2. Hypo: Butterfield Revised
3. Horse rider (D1 - formerly P), riding fast, collides with pole placed by homeowner (D2). P (child) injured.
4. Did accident occur entirely from D1’s fault?
a. Accident occurred because of two things
b. Pole and horse
c. So Butterfield a little suspect here
5. Lord Ellenborough: For P to recover, need an obstruction in the road by the fault of the D
6. But: was D neglenet at all?
a. Long, clear road. Pole easily seen.
b. State of roads in England in 1800
7. Maybe D could expect P to take care of himself
8. Conclusion from exploring the rationales: expect a change
a. This case is a little suspect
b. Look for something else
9. That the P left a public house not far distant from the palace in question at 8 in the evening in August, when they were just beginning to light candles, but while there was light enough left to discern the obstruction at 100 yards distance
10. And the witness, who proved this, said that if the P had not been riding very hard he might have observed and avoided it
11. The P however, who was riding violently, did not observe it, but rode against it, and feel with this horse and was much hurt in consequence of the accident
12. And there was no evidence of his being intoxicated at the time
13. On this evidence Bailey directed the jury, that if a person riding wit reasonable and ordinary care could have seen and avoided the obstruction, and if they were satisfied that the P was riding along the street extremely hard, and without ordinary care, the should find a verdict for the D
14. Which they accordingly did
15. The P sought a rule which would have granted him a new trial
16. Contributory negligence
a. After Butterfield v. Forrester, the courts developed the rule of contributory negligence as a complete, all or nothing defense
b. Even relatively minor failure of the P to exercise ordinary care for her own safety would completely bar recovery
c. This remained true even if the D’s negligence was extreme, so long as it fell short of a reckless or wanton act
17. Justifying Butterfield
a. It is important, for reasons that will later become apparent, to identify the several grounds on which the result in butterfield might be justified
i. The fault principle. If liability is to be based upon fault and the D fined because his fault causes harm, should the same fault principle compel the faulty P to lose his case entirely?
ii. Proximate cause. Could Butterfield be understood as applying some view of proximate cause in which the P is treated as a superseding cause? Test this idea. Imagine that a child, standing near the obstruction, had been injured when the horse fell. Would the D, if negligent, have been liable for that?
iii. Negligence. Granted that the D owed the P a duty of care, was that duty breached? Formulate an argument that the D’s conduct was not negligent at all. Try to draw on specific cases or hypotheticals for a principle or general idea that furthers the D’s argument.
2. Applying Comparative Fault rules
a. Overview:
i. Comparative Fault: liability is proportionate to fault
ii. Wisconsin statute: P’s damage was greater than D’s, so P gets nothing
1. Contributory negligence does not bar recovery in an action by any person or the person's legal representative to recover damages for negligence resulting in death or in injury to person or property, if that negligence was not greater than the negligence of the person against whom recovery is sought, but any damages allowed shall be diminished in the proportion to the amount of negligence attributed to the person recovering
iii. New York Statute: P’s damages are $100K; D counterclaims; P can only recover 40% of the damages. 60% is attributable to the P, P won’t be able to recover for that percentage.
1. Page 297: the New York Statute
a. The culpable conduct attributable to the claimant or to the decedent, including contributory negligence...shall not bar recovery, but the amount of damages otherwise recoverable shall be diminished in the proportion which the culpable conduct attributable to the claimant or decedent bears to the culpable conduct which caused the damages
iv. Terminology
1. Although the NY and Wisconsin statutes are both comparative fault statute, notice the terminology
2. Each notes that contributory negligence diminishes the P’s proportion of damages
3. The term contributory negligence can still be properly used to describe the negligence of the p even when the effect of that negligence is no longer to bar the P’s claim
4. But use of the term contributory negligence an be confusing because of its historic association with the older all or nothing effect
5. In court cases, judges may use the term contributory negligence to mean fault of the P with or without the all or nothing effect
6. However, to be clear, in the notes we will use contributory engelince when we refer to the all or nothing effect and comparative negligence or comparative fault when we refer to proportionate liability
7. The term comparative fault is similar to the term comparative negligence but can sometimes be construed more broadly to include causes of action other than negligence
v. Pure vs. modified comparative fault
1. The approach represented by the NY statute is called pure comparative fault
2. The approach represented by the Wisconsin statute is called modified comparative fault
3. Under modified comparative fault, a P who is assigned more than a 50% fault share recover nothing whatever
4. The negligence of the P bars all recovery because her eneglience is greater than the D’s
vi. Jury role in attributing fault percentages
1. How much fault is attributable to each party?
2. If the evidence permits reasonable people to differ, this is a fact question not a question of law
3. Attribution of fault percentages is necessarily a rough approximation even though it is expressed in mathematical terms
4. The jury is usually told, in effect, to treat the total fault in the case as 100% and to then find the percentage of fault attributable to each person
vii. Two types of modified comparative fault systems
1. Notice the two types of modified comparative fault represented by the Wisconsin statute on the one hand and the NY statue, from Sollin, on the other
b. Hypos
i. Hypo: 2 Fault Auto Accident
1. P’s damage: $100K
2. D’s damage: $50K
3. P is 60% negligent (D can get 60% of $50K (which is $30K); 40% of the damage is attributable to the P)
4. D is 40% negligent (40% of the damage is attributable to the D; P can get $40K from the D in a pure comparative fault jurisdiction)
5. No offsetting judgments in insurance cases
6. Amount of recovery depends on jurisdiction:
a. Wisconsin statute: P’s damage was greater than D’s, so P gets nothing
b. New York statute: P’s damages are $100K; D counterclaims; D can only recover 40% of the damages. 60% is attributable to the P, P won’t be able to recover for that percentage
c. Look at P’s percentage of negligence; depending on jurisdiction, P may get nothing. In NY: that’s the percentage of P’s damages they will never get, b/c that percentage is attributable to the P herself; they’ll never get that percentage from the D.
7. It depends on what type of jurisdiction you are in
8. Must have separate payments for each person, no set offs
9. Answer: depends upon the system
a. Pure and modified comparative law systems
i. New York is pure, Wisconsin is modified
ii. Hypo: 3 Fault Auto Accident
1. A is 10% negelient
2. B and C are 45% negleint
3. How much A can recover depends on the jurisdiction
4. P will NEVER recover 10% b/c that’s attributable to the P; most the P will ever recover is 90%
5. P can recover $90K; from whom depends on whether there’s joint and several liability
6. Joint & Several: probably an indivisible injury that can’t be divided; mantra: only liable for what you causes
a. If you could divide it, would divide it b/w the 2 people
b. A can get $90K from B; or
c. A can get $90K from C; or
d. Any combination b/w the 2
e. CAN’T recover total amount of damages from both
f. If A gets $90K from B, B will want money from C
i. Contribution will NOT be based on pro rata, but on the comparison of fault b/c one D paid more than their percentage of fault
ii. Contribution C would get from B would be 45%; want each D to pay their percentages of fault in the end
iii. B and C will both  be OOP $45K; contribution is based on fault
iv. $10K is gone b/c it’s off the table to begin with
v. What if one D is insolvent? Other D is stuck w/ the amount of damages; P will get a full recovery, but one of the Ds will pay more than their percentage of fault
7. How much can A recover?
a. Depends on joint and several liability
8. From whom?
a. Depends on joint and several liability
iii. Hypo: Underground Tank
1. P is 16 years old works for D (not employee)
2. Installing underground tank
3. Excavation not shored up by D
4. P goes in knowing it was not shored up
5. Cave in - severely injuring P
6. D: 51% negligent
7. P: 49% negligent
8. Split: jury was in a system like Wisconsin
9. Issue: tell the jury what the effect of the percentage of fault is going to be
10. At some point, P will get nothing in a modified jurisdiction - want the P to know that?
11. Coming out 50-50: P would get nothing. Happens often? Natural tendency if both parties are negligent.
a. General rule: tell the jury what the effect of the percentage of fault is going to be. Otherwise, jury will just speculate.
12. What kind of system is that state? Tell the jury?
a. Probably a modified system
b. But do we want to tell the jury that it’s a modified system, that the P can only recover if their negligence is less than that of the D?
c. Or just tell the jury to find the comparative fault?
d. General answer: tell the jury what the system is
c. Comparative Fault: Contribution
i. Traditional Contribution Rules:
1. CL: Pro rata (insolvent D compensates the other D for overpaying; D had to overpay b/c P is entitled to 1 full recovery)
2. Comparative fault
ii. Common law: pro rata
iii. Comparative fault
1. Note what you compare to calculate the contribution under comparative fault
2. P: 40%
3. D1: 20%
4. D2: 40%
iv. Damages: $100,000. D1 pays $60,000. Contribution?
1. Must have been joint and several liability if got the fully thing from D1
2. Contribution won’t be pro rata
3. Now it is by percentages
4. D1 should only be responsible for 20% of damages, which is $20,000
5. D1 should get $40,000 from D2
v. The common liability rule
1. The person claiming contribution must show that both tortfeasors were liable to the plaintiff
2. Thus if one defendant is immune from suit, for example, no contribution could be had from him
vi. Payment in settlement
1. In some states A can obtain contribution from B only when A has paid a judgement for the P
2. That rule would deny contribution if A paid the P’s claim in a settlement rather than by paying off a final judgment
3. Such an approach is now outdated
4. If A settles with P for full compensation, A is usually entitled to contribution from B
vii. Traditional amount of contribution
1. The amount of the appropriate share to be paid in contribution may not be obvious
2. However, the traditional rule is quite clear:
a. If there is a single indivisible injury caused by two tortfeasors, each should pay one-half
b. This rule is known as the pro rata share rule
3. Of course, now, most contribution claims are divided by percentages
d. Indemnity: all or nothing reimbursement
i. Vicarious liability: negligent Domino’s pizza deliverer
ii. The retail seller of a product manufactured by another company
iii. Complete reimbursement
iv. Even at Common law
v. Have to differentiate contribution from indemnity
vi. Examples:
1. Vicarious liability: the negligent Domino’s pizza deliverer
a. Domino’s can go after the driver for the full amount they had to pay the P
2. The retail seller of a product manufactured by another company
vii. Will comparative fault change this indemnity rule?
e. All or Nothing Judgments
i. Pg. 319, note 5 - railroad case: P built something right inside, knowing there was a railroad there; what’s the foreseeable risk if you build something right next to a railroad track? High, RPP wouldn't build it - P contributorily negligent. PROBLEM: P wouldn't be entitled to property; giving railroad an easement over the property rights - example of where tort law bumps up against property rights - what kind of duty do you owe to someone on your property?
ii. Wearing expensive jewelry in a crime ridden area: response is it’s negligent to do that. Carroll Towing: could conclude wearing the jewelry was unreasonable conduct. Do you want the possibility tort law restricts what you can wear? NO
iii. Failure to wear motorcycle helmet: P contributorily negligent for not wearing a helmet. On the other hand, restricting person's freedom by making them wear a helmet
iv. Have to make decisions re whether we don’t want to apply comparative fault in certain situations - could impair freedom
f. Settlements and Releases
i. The Full Satisfaction Rule
1. Settlement with Release: CL Rule
a. P settles with D; D wants a release from liability
b. Rule: release of 1 tortfeasor was a release from all tortfeasor - this inhibited settlements. Solutions were covenant not to sue and to change CL rule by statute
2. Something had to be done b/c law wants you to settle: covenant not to sue (a K, NOT a release).
ii. The Full Satisfaction rule. Won’t change
iii. Settlement with Release: Common Law Rule
1. P settles with D; D wants a release from liability.
2. Rule: release of one tortfeasor was a release from all tortfeasors. This inhibited settlements
iv. Solution: (1) covenant not to sue (2) change common law rule by statute
1. If settlement and covenant: what happens when P sues D in tort anyway?
v. Modern rule is that you can settle with one D, and still sue the other D
vi. Settlement with One Defendant
1. P is injured. Damages: $100,000
2. D1 settles with P for $10,000
3. D2 goes to trial
a. Jury:
i. P is 20% negelinet
ii. D2 is 50%
iii. D1 is 30%
4. How much can P recover form D2 after trial?
5. Depends on if there is joint and several liability
6. P never gets their negelince
7. If you settle with D1, what you get from D2 depends on joint and several liability
8. If no joint and several liability, take D1’s 30% off and all you can get is D2’s 50%
9. If no joint and several liability, D2 could have to pay the entire 70% of the remaining negligence
vii. Suppose that instead of getting a judgement against all tortfeasors, the P settles with one of them
viii. Imagine that the P has damages of $200,000 and A offers to settle his share for $100,000
ix. Can the P accept this settlement and then pursue B for the remainder?
x. Plaintiff's claim is fully satisfied
1. If the P sues A separately, and recovers a judgement that is then paid by A, he has no claim against B for the same indivisible injury, even if the written satisfaction stipulates that the claim against B is not released
2. The reason lies in the rule that the P may recover full compensation only once
3. Her claim is said to be satisfied and extinguished because it is paid and she is compensated
4. The same kind of consideration governs settlements
5. If A has fully paid the P’s claim in a settlement, the P has no just claim against B
6. But since a settlement may not always represent fully payment, it is obviously more difficult for B to take advantage of this rule in such cases
7. In Hill, the court ultimately determined that there was only a single injury and the P, through hsi settlement, had received full payment for it
xi. Releases under common law rule
1. A very different rule at common law was that release of one tortfeasor was a release of all those who were jointly and severally liable
2. This rule was independent of the rule about satisfaction of the claim
3. Thus if the P settled with A for $10,000, when his total damages were $100,000, he would not be barred by the satisfaction rule from a recovery against B
4. But if he gave arelase to A upon payment of the settlement monies, he would then be barred from any recovery against B under the release rule
5. The idea was that a relae extinguished the cause of action itself, so that there was no ground left on which to sue B
xii. Covenants not to sue
1. In the situation just described, settlement would be unlikely
2. The P would not give a release, since that would end his claim against B
3. A would not make a payment unless he could be assured by a release that he would not be held liable a second time
4. To effect a settlement in this situation, lawyers came up with a new kind of settlement document - a covenant not to sue
5. This was not a release of the claim at all, but merely a contract or covenant by the P not to sue A and in fact o indemnify A if he were held liable
6. Thus if a P wished to settle with one tortfeasor and still sue the other, this was the settlement paper he would use
xiii. Modern developments
1. In some states, statutes or court decisions have changed all this
2. The Uniform Contribution Among Tortfeasors Act (1955) provides expressly that arelase of one tortfeasor does not discharge any of hteo ther tortfeasors from liability unless its terms so provide
3. Lawyers affecting a settlement with one tortfeasor will obviously have to be alert to laoca law provisions, but in one way or another it is now practical to attain a settlement with fewer than all tortfeasors
g. Effect of Comparative Fault on Joint and Several Liability
i. Does comparative fault require a change in joint and several liability for indivisible injuries?
1. First: differentiate the terms. Then:
a. What is the rationale for comparative fault?
b. What is the rationale for joint and several liability?
c. The Key Question: is the rationale for adopting comparative fault inconsistent….
ii. From California’s American Motorcycle case:
1. AMA argues that the comparative fault doctrine, by repudiating the all or nothing contributory negligence rule and replacing it by a rule which simply diminished an injured party's recovery on the basis of his comparative fault, in effect undermined the fundamental rationale of the entire joint and several liability doctrine as applied to concurrent tortfeasors
iii. Dissent in American Motorcycle
1. Repudiating the existing contributory negligence system and adopting a system of comparative negligence this court repeatedly like the tolling bell enunciated the principle that the extent of the liability must be governed by the extent of fault. Thus, the court stated, the extent of fault should govern the extent of liability.
iv. Do you see how joint and several liability fault can be seen as inconsistent with that rationale?
h. Apportioning Fault (Comparative Fault)
i. American Motorcycle Case: comparative fault doctrine repudiated all or nothing contributory negligence rule, therefore it undermined J&S liability doctrine.
1. Why we went to comparative fault: reduces P’s recovery by their percentage of fault b/c liability ought to be based on your fault
a. If P is 40% at fault, liability to yourself is based on your percentage of fault and is attributed to the P
b. Argument why this idea is inconsistent with J&S liability: liability is out of proportion to fault under J&S liability; inconsistent w/ comparative fault b/c extent of fault should govern liability
c. 2 Ds: ought to only be liable in proportion to their fault -> several liability. P might not get a full recovery if one of the Ds is insolvent b/c there would be no recourse.
d. If no J&S, no contribution, b/c Ds only liable for what they cause.
ii. Pohl v. County of Furnas
1. P was returning to a friend’s farmhouse and accidentally turned down the wrong road, which had a 90 degree curve and did not have a posted speed limit. P accelerated and braked too late to prevent his car from missing the curve and going off the road. The county was nelgient because P’s excess speed was readily foreseeable and the warning sign was defective (intervening causes was not superseding). P was contributorily negligent because the accident would have been less severe if P hadn’t been speeding.
a. Pg. 304 Note 6:
i. 2 all or nothing arguments:
1. P was an intervenign cause (possible, like suicide cases - if accurate, there would be no recovery)
2. Other argument: P’s speeding would bar recovery depending on the jurisdiction
3. Could also argue D wasn’t negelint at all (here, there was evidence of D’s nelgience re the sign)
b. P’s argument: speeding was not the but for cause of his injuries (prima facie case for contributory negligence is the same)
i. Apportioning less negligence normally doesn’t work.
2. P goes around the curve at a high rate of speed
3. allges : D’s negligent placement of sign warning and negligent maintaining of sign
4. Apportionment of fault: 60% D; 40% P
5. What kind of comparative fault statute exists in Nebraska: pure or modified?
6. Two arguments
a. Pg. 302 second paragraph
i. DC (finder of fact) should have apportioned less negligence to Pohl
b. Pg. 301 third paragraph:
i. DC should have found that P’s contributory negligence exceeded the county’s negligence, thus barring recovery
1. What’s the problem with these arguments?
2. It’s a jury question to find the percentages
7. Pg. 301 bottom paragraph: P: court erred in finding that his injuries would have been less severe had he not been speeding. In other words: no evidence he would have suffered fewer injuries had he not been speeding.
a. What type of argument is P making?
b. How can a P who is contributorily negligent make this argument?
i. Answer: elements of contributory negligence
c. Is this proximate cause argument (pg. 301 last line)?
d. Still need all the elements of negligence for contributory negligence, and it is possible that the P’s negligence is not an actual cause in the P’s injury
8. Pohl, a resident of Michigan, was returning to a friend’s farmhouse
9. It was 9 pm
10. Light snow was falling
11. Pohl mistakenly turned onto Drive 719 instead of Road 719
12. Drive 719 is a gravel road that does not have a posted speed limit but is subject o a general statutory limit of 50 mph
13. Unlike Road 710 which continues in a straight line, Drive 719 has a ninety degree curve one mile after its intersection with Highway 47
14. After turning onto Drive 719, Pohl accelerated to 63 mph, traveling with his high beam headlights on
15. When Pohl neared the warning sign, he braked too late to prevent the car from missing the curve and going off the road
16. The car hit an embankment, rolled, and came to rest upside down in a culvert
17. Pohl sued the country for common law negligence under the district court’s diversity jurisdiction
18. He alleged that his injuries were the result of the country’s neglect placement of the sign warning about the drive and its negligent failure to maintain it
19. At trial, Pohl offered his own testimony and that of a traffic engineer and other lay witnesses, who testified that he sign did not comply with the standards set by the US Department of Transportation’s Manual, which governs traffic control signs in Nebraska
20. The sign was deficient, he said, because it was heavily scratched and thus not retroreflective
21. If Pohl had been traveling at the speed limit and had braked when his car was aligned with the sign, the trooper’s opinion was that the car would have slowed to a speed where Pohl could have safely negotiated the curve 
22. He also explained that had Pohl been traveling at the speed limit but failed to steer, he would have left the roadway at 15 mph and had a less severe accident because the car likely would have stopped before colliding with the embankment
23. The DC found that the county was negligent because of the combination of the sign’s lack of retroreflectivity and its placement 
24. It further found that this negligence and Pohl’s negligence in driving 13 miles over the speed limit were the proximate causes of his accident and injuries
25. In assessing the responsibility for the accident and Pohl’s injuries the court allocated 60% of the negligence of the county and 40% to Pohl
26. When reviewing a DC’s decision following a bench trial in a diversity action, we look to state law for the standard of review on each issue
27. Under Nebraska law, the question of whether a D is negligent by breaching a duty of care is a question of fact which is reviewed for clear error
28. Because the record supports the DC’s findings thathe sign was neither retroreflective nor adequate places to warn nighttime drivers, the court did not err in finding the county negligent
29. Given this conflicting testimony, we cannot say that he DC clearly erred by not finding that Pohl’s negligence exceeded that of the county
30. On cross appeal, Pohl contends that the DC erred in finding that his injuries would have been less severe had he not been speeding
31. He essentially argues that because no evidence was introduced form a biomedical expert indicating how he would have suffered fewer injuries had he been traveling at a slower speed, the DC’s finding of proximate cause was clearly erroneous
32. Pohl cites no authority indicating that such evidence is required where the record contains evidence that the accident would have been less ever had the P not been speeding
33. Vandenberg’s testimony suggested that ahd Pohl been traveling at the speed limit when he braked and still gone off the road, he would have been traveling at only 15 mph on leaving the road as opposed to 48 mph
34. There would then have bene a less severe collision and the car likely would have stopped short of the embankment
35. Given this evidence, it was reasonable to find that the accident would have been less severe and Pohl would have sustained less serious injuries had he not been speeding
36. Accordingly, the DC did not clearly err by finding that his negligence at the time of the crash was a proximate cause of his injuries
37. We finally address Pohl’s contention that even if the DC’s determine regarding negligence and proximate cause were correct, it should have apportioned less negligence to Pohl
38. The apportionment of negligence is solely a matter for the fact finder, and its action will not be disturbed on appeal if it is supported by credible evidence and bears a reasonable relationship to the respective elements of negligence proved at trial
39. As discussed above, the evidence supported the DC’s finding that the negligence of both parties contributed to Pohl’s injuries
40. Attributing 40% of the negligence to Pohl was reasonable considering the evidence that the accident would still have happened at a lower speed but with less severe injuries
41. Accordingly, we affirm the judgement of the DC
i. The relationship between care by the parties
i. At times, reasonable care by one party eliminates the need for care by the other
ii. In a fraud and misrepresentation case against a lawyer Judge Posner had this to say about fault of the P:
iii. Due care is the acre that is optimal given that the other party is exercising due care
iv. It is not he higher level of care that would be optimal if potential tort victims were required to assume that the rest of the world was negligent
v. A pedestrian is not required to exercise a level of care that would be optimal if there were no sanctions against reckless driving
vi. Otherwise drivers would be encouraged to drive recklessly, and knowing this, pedestrians would be encouraged to wear helmets and shin guards
vii. The result would be a shift from a superior method of accident avoidance (not driving recklessly) to an inferior one (pedestrian armor)
viii. The law normally does not require duplicative precautions unless one is likely to fail or the consequences of failure would be catastrophic
j. Abolishing or Limiting J&S Liability Statute
i. Law in CA - hybrid system
1. Several liability for non-economic damages
2. J&S liability for economic damages (objectively verifiable monetary amounts, can put dollar amounts on)
ii. Effect on Joint and Several Liability: Cal. Civil Code 1431.2 on page 846
1. Based upon the principles of comparative fault, the liability of each D for non-economic damages shall be several only and shall not be joint. Each defendant shall be liable only for the amount of non-economic damages allocated to that defendant in direct proportion to that defendant's percentage of fault
2. Non economic damages and economic damages
a. For non economic damages, it is several liability
b. For economic damages, it keeps joint and several liability
iii. Effects
1. The most obvious effect of abolishing joint and several liability is that the plaintiff, not the tortfeasor, will bear the risk of a second tortfeasor’s inability to pay
iv. The economic/non-economic distinction
1. The California statute is one of a group which retains joint and several liability for actual pecuniary (economic) losses
2. NY is another such state
k. Keep joint and several liability. Or not. Who cares?
i. Comparative fault: liability is proportionate to fault
ii. But: don’t the contribution principles under comparative fault mean that each party is ultimately responsible for loss in proportion to their fault even under joint and several liability?
iii. Example:
1. P: 10% fault
2. D1: 25%
3. D2: 65%
4. Damages: $100,000
iv. Without joint and several liability, the P might not get their full damages
1. If one of the Ds is insolvent, without joint and several liability the P will bear the loss that is not recoverable
l. Restatement Third on Comparative Responsibility
i. Jury comparisons:
1. Nature of risk-creating conduct, including “awareness or indifference with respect to risks created by the conduct and any intent with respect to the harm created”
2. The strength of the causal connection
ii. The Restatement Third and Comparative Fault (pg. 305): jury comparisons
1. Nature of risk-creating conduct, including awareness or indifference with respect to risks created by the conduct and any intent with respect to the harm created
2. The strength of the causal connection
iii. Anything odd here?
1. The intent factor is kind of weird
2. Strength of the causal connection is not one of the carroll towing factors
3. Awareness or indifference?
iv. The strength of the causal connection between the person’s risk creating conduct and the harm
1. Assigning shares of responsibility. The factfinder assigns comparative percentages of responsibility to parties and other relevant persons whose negligence or other legally culpable conduct was a legal cause of the P’s injury
2. The factfinder does not assign percentages of fault, neggleince, or causation
3. Causation and scope of liability. Conduct is relevant for determining percentage shares of responsibility only when it caused the harm and when the arm is whit the scope of the proesn’s liability
4. Factors in assigning shares of responsibility. The relevant factors for assigning percentages of responsibility include the nature of each person’s risk creating conduct and the comparative strength of the causal connection between each person’s risk creating conduct and the harm
m. Apportionment Systems
i. Causal apportionment
1. When two or more tortfeasors cause divisible harms to the P, most authorities agree that causal apportionment should be employed
2. If evidence shows a basis for saying that the asbestos cause 90% of the disability, the D will be liable only for that portion of the harm
3. If no evidence shows a basis for causal apportionment, the court may allocate liability in proportion to fault or responsibility instead
ii. Fault apportionment
1. Causal apportionment, is often contrasted with fault apportionment
2. Fault apportionment takes place when a P has suffered a single indivisible injury at the hands of two or more tortfeasors and the loss cannot be reasonably allocated by causal measures between the two
3. Instead, the loss is allocated based on percentages of fault
iii. Joint and several and several liability
1. Suppose the jury finds that D A is chargeable with 60% of the fault and D B with 40% of the fault
2. The jury also finds that the P has suffered $100,000 in damages
3. If joint and several liability applies, each D will be liable to the P for the full $100,000 in damages, subject ot the caveat that the P can only receive one satisfaction of the judgement
4. Consequently, fi the P recovers the full $100,000 from D B, se cna recover nothing at all against D B
5. However, D A can call upon D B for contribution for hte $40,000 owed by B
6. If on the other hand, several liability applies, the P can call on D A for payment of only $60,000 and D B for payment of $40,000
7. If either of the two engleint Ds cannot pay, it is the P who will bear the uncompensated loss
iv. Other ways to apportion liability
1. Although joint and several liability and several liability are two prominent options for sharing the lsos, they are far from the only options
2. Some jurisdictions retain joint and several liability, but only for certain elements of the damages such such as those based on the economic harm done to th P
3. Similarly, some jurisdictions retain joint and several liability only if the D’s percentage of responsibility exceeds a certain threshold percentage such as 50%
4. Some jurisdictions have joint and several liability with reallocation
5. This means that if the P cannot collect a judgment from one of the parties, that portion of the judgment will be reallocated among the remaining parties on the basis of the remaining parties’ fault
n. Joint and Several Liability Review:
i. Traditional CL: Situations in which multiple Ds were subject to joint and several liability:
ii. The rule of joint and several liability may apply in four distinct situations:
1. Concert of action
a. Joint and several liability applies to true joint torts, those in which A and B act in concert to commit an unlawful act
b. This includes intentional torts pursued jointly, as where A and B agree, tacitly or formally, to beat the plaintiff
c. It also includes intended law violations, as where A and B agree to race on the public highway and in the course of the race A collides with the plaintiff
2. Indivisible injury
a. The rule of joint and several liability applies in cases of concurrent torts where there is no concert or agreement, but where the acs of A and B produce a single indivisible injury
b. For example, recall the Landers case
3. A creates risk of harm by B
a. The rule of joint and several liability applies in part when A’s negligence not only creates a harm to the P, but also creates a risk of further harm by reason of B’s negligence
b. A negligently runs the P down and leaves him concussed and unconscious, but otherwise unharmed, in the street
c. B later negligently runs over and breaks the P’s leg
d. Although B can only be held liable for the separate injury he caused, A is jointly and severally liable for the entire harm under the rules of proximate cause, since he created a foreseeable risk of harm from B
e. Thus if B proved to be uninsured and insolvent, the P would be entitled to recover his entire damages from A
f. This is the importance of the proximate cause rules
g. Similarly, if A does not directly harm the P but creates a risk that B will do so, joint and several liability is no doubt proper
4. Vicarious liability
a. An employer is liable for the torts of an employee committed in the scope of the employment
b. The employee is also liable for his own torts
c. The result is that they are jointly and severally liable
iii. Hypos
1. CA Statute Hypo
a. P: 10% negligent
b. D1: 30% negligent
c. D2: 60% negligent
d. Damages:
i. $100K economic
ii. $100K non-economic
e. D1 is insolvent; how much can P collect from D2?
i. 10% is off the table (ALWAYS THE FIRST THING YOU LOOK FOR)
ii. Separate economic & non-economic damages
1. (a) $100K for economic damages (J&S liable):
2. D1 is insolvent
3. P can therefore recover 90% of the economic damages from D2 ($90K)
4. D2 has a right of contribution from D1, just won’t do them any good b/c D1 is insolvent
5. (b) $100K for non-economic damages (several liability)
6. Doesn’t matter D1’s insolvent
7. Most D2 can be liable for is 60% ($60K)
8. No right of contribution
9. (c) Total damages: $150K
o. Types of Actual Conduct Subject to Apportionment
i. Overview:
1. Comparing Negligence & Intent: D1 and D2 Scenario
a. D1 is negligent in failing to protect P from D2
b. D2 acts intentionally
2. The D1-D2 scenario
3. D1 is nelgient in failing to protect P from D2
4. D2 acts intentionally
5. Issue: apply comparative fault to this scenario?
6. Two questions: need to differentiate them
a. Can negligence and intent be compared?
i. Is it possible?
ii. Check statue carefully (Bassett)
iii. More to come
b. Should they be compared if you have a negligent D1 who was supposed to prevent an intentional tort by D2?
7. Can you compare negligence with recklessness and intent?
8. D1 fails to protect D2, but then D2 acts intentionally
ii. Comparing negligence with intentional wrongdoing
1. Several courts agree with the proposition that negligence of one defendant can be compared with intentional or willful wrongdoing of another
iii. Rejecting apportionment between intentional and negligent tortfeasors
1. A number of cases or statute side with Turner by holding or providing that apportionment between a negelinet D and an intentional tortfeasor is not permitted, at least not in situations like the one reflected in Bassett and Turner
iv. Cases:
1. Board of County Commissioners of Teton County v. Bassett
a. D set up road spikes to stop a dangerous person (Ortega) and did not warn other drivers of the hazardous situation on the highway. P was in a car which got in an accident with the car driven by the dangerous person. The exclusion of the dangerous person frustrates the legislature's expressed intent. The Ds were entitled to have the causation rule of the dangerous person given as an instruction to the jury.
i. Statute that appellate court used: including conduct that is in any measure negleint; court finds this language determinative of whether you ought to include the intentional tortfeasor. Negligence is PART of it
b. How does the court decide the issue?
c. Fail to stop these two guys who are coming back from fishing
d. And the other guy ortega is driving 100 mph, crashes into the guys coming back from fishing
e. They don't sue Ortega, but sue police
f. The court assigns some negligence to the police people
g. Police is saying what about Ortega, doesn’t he have to be compared here
h. Court says you have to bring Ortega into this
i. How did the court go about deciding this?
j. It doesn’t approach it on policy grounds
k. Major point of the statue is it talks about comparative fault
l. Defines fault as including negligence
m. That suggests fault is something more than negligence
n. So they read the statute as answering the question
o. We need to look at the statute and see how it incorporates comparative fault
p. Sheriff’s deputies decided to establish the roadblock
q. At that location,, they placed improvised road spikes in the hope that Ortega would turn off of the highway onto the road and be stopped when the spikes disabled his vehicle
r. Ortega did not turn off of the highway, and continued on until he was stopped by the crash just on the Jackson side of the roadblock
s. As these events were unfolding, appellees, Michale Coziah and Rayce Bassett, were unroute home from fishing at coulter Bay
t. As they approached Moran Junction, where they would turn south toward Jackson, they passed several officers who were at the right of the road
u. These were Sergeant Wilson and park police whom he was briefing
v. None of these officers made any effort to warn appellees of the hazardous situation developing on the U.S. Highway 89 onto which appellees’ vehicle turned
w. As appellees approached the roadblock, surprised officers began frantically gesturing for the mto go through as a deputy sheriff moved his car for their passage
x. Ortega, approaching at 100 mph or more, went through the same opening, smashing into Coziah’s car which was going approximately thirty miles per hour
y. Coziah and Bassett were injured, and Ortega was arrested
z. Bassett and Coziah sued
aa. The jury allocated 0% fault to Coziah, 40% fault to the Wyoming highway Patrol, 20% fault to the Sheriff’s officers, and 40% fault to the National Park Service
ab. Application of the Wyoming Statute in this case to include Ortega as an actor is also consistent with the other purpose of the statue, the elimination of joint and several liability
ac. Subsection (e) provides that each defendant is liable only to the extent of that defendant’s proportion of the total fault
ad. To leave an actor such as Ortega out of the apportionment calculation exposes the remaining appellants to the possibility that they will be held to answer for his misconduct
ae. Such a result does act as an incentive to those with a duty to protect against intentional harm, and an umber of courts therefore have concluded that persons who negligently fail to protect against the specific risk of an intentional tort should bear the risk that the intentional tortfeasor is insolvent
af. The statutory elimination of joint and several liability however, foreclosed our consideration of the merits of such a policy
ag. The exclusion of Ortega form the verdict form frustrates the legislature’s expressed intent, and the Ds were entitled to have the causation rule of DeWald given as an instruction to the jury
ah. We reverse and remand for a new trial
2. Turner v. Jordan
a. P was a nurse and D was a psychiatrist, one of whose patients had a known history of violence. D took no steps to protect those who may be attacked. The patient beat the P. the P should not be penalized by allowing the negligent party to use the intentional act it had a duty to prevent to reduce its liability. The conduct of a nelgient D should not be compared with the intentional conduct of another in determining comparative fault where the intentional conduct is the foreseeable risk created by the negligent tortfeasor. Doing so would reduce the intelligent person’s incentive to comply with the applicable duty of care. A’s negligence created B’s opportunity for harm.
i. Unlike Bassett, D2’s fault should NOT be counted b/c D1 could foresee the risk D2 posed
ii. Including D2 would reduce D1’s incentive to comply; D1 has to know what the incentive is
b. Same model to Bassett
c. The question again is what are we going to do with the situation
d. Are we going to consider in allocating fault the second D
e. The one who commits the tort
f. Allocate fault to both, or only D1 because D1 was supposed to protect P from D2
g. Court says don’t compare fault of the intentional tort committer with the negligent D
h. The concern in cases that compare the negligence of a D with the intentional act of a third party is not burdening the negligent tortfeasor with liability in excess of his or her fault
i. Conversely, the primary concern in those cases that that do not compare is that the P not be penalized by allowing the negligent party to use their intentional act it had a duty to prevent or reduce its liability
j. In our view, the conduct of an negligent D should not be compared with the intentional conduct of another in determining comparative fault where the intentional conduct is the foreseeable risk created by the negligent tortfeasor
k. Such a comparison presents practical difficulties ins comparing acts that are different in both degree and kind and reduces the negligent person’s incentive to comply with the applicable duty of care
l. Further, a negligent D should not be permitted to rely upon the foreseeable harm it had a duty to prevent so as to reduce its liability
p. Outline of Post-Comparative Fault Issues
i. The Problem: the effect of comparative fault on previous doctrines arising out of CL contributory negligence
ii. To recapitulate:
1. Transition from a contributory negligence regime, in which P’s negligence was a complete bar, to a comparative fault regime
iii. The problem:
1. The effect of comparative fault on previous doctrines that existed under common law contributory negligence
iv. Warning: enormous change in Tort Law
v. Don’t expect complete consistency in resolving these issues
vi. Three issues:
1. Are there instances in which courts should refuse to reduce P’s recovery even though P is nelgient (and thus would otherwise be subject to comparative fault)?
2. Prior doctrines that seemed designed to avoid the common law rule (i.e. avoid a complete bar): what to do with those now under comparative fault?
3. Does the rationale of comparative fault require a change in other traditional common law tort doctrine?
a. One example we have seen: joint and several liability
b. The big one we will examine: assumption of risk
4. Warning: don’t expect complete consistency in resolving these issues
q. Effect of comparative fault on previous all or nothing rules:
i. What is the effect of comparative fault where:
1. P is not nelgient
a. Not a problem, because contributory negligence doctrine never applied
2. P is negligent but P’s negligence is not an actual cause of the injury
a. Pavlou (pg. 296 note 2)
i. Guy is working on crane
ii. But even if P hadn’t been negligent, crane would have still collapsed
iii. Can you say but for P’s negligence, P wouldn't have been injured
iv. Can’t say but for P’s negligent act, P wouldn't have been injured
v. P’s negelince is not a but for cause of P’s injury
b. Pohl (pg. 299 - last class) arguing court erred in finding his injuries would be less severe if he wasn’t nelgient
3. P is negligent but P’s negligence is not the proximate causes of P’s injury because of the Risk Rule
a. Hypo: the negligent houseguest
b. In these hypos, there is a negligent D
c. What we are talking about is the effect of the P’s negligence
d. Here we have a P that is staying in someone's house, goes into the backyard at night, unfamiliar with it, there’s a swimming pool back there
e. Risky: can trip, fall in pool, etc…
f. The D then drives badly, crashes through back gate, and hits the P
g. If you do a proximate cause analysis, what is the risk rule?
h. What are the risks of going outside? Don’t risk a car going through the fence and hitting you
i. In this instance, the P’s negligent act was not a proximate causes of the injury, so no comparative fault
j. Related: P’s negligence as a superseding intervening cause
i. Exxon: pg. 309 note 7 (note termination of the risk or waters have claimed concept behind this outcome)
ii. Compare: NY subway hypo
4. Sorting claims into all or nothing or comparative elements
a. Under the old regime of contributory negligence, a court could say the P was at fault, or that the D’s conduct was not a factual or legal cause of the P’s harm, and the result would be the same whichever view the court too - no recovery for the P, as was the case in Butterfield
b. With the adoption of comparative fault, you really need to know whether you're talking about P fault or D factual or proximate cause because the effects can now be quite different
5. Plaintiff’s fault as a superseding cause of the harm
a. Typically, when both P and D are at fault, the court will leave the apportionment of responsibility to the jury
b. However, in some cases, courts disclaim P’s recovery altogether on superseding cause grounds
r. An interlude
i. Take time to see the common pattern in these issues:
1. Contributory negligence by a P parallels negligence by a D
2. The elements are just the same
3. Because of that: if one is missing in the analysis of P’s contributory negligence, then comparative fault won’t apply
4. How you should treat the elements in your analysis
a. Always analyze breach on the test
b. Go through actual cause or proximate cause in your head
c. If you don’t see a problem, don’t need to go over it
d. If you do see a problem, go over it on the paper
s. Allocating Full Responsibility to the D in the Interests of Policy or Justice
i. Bexiga v. Havir Manufacturing Corp.
1. P was operating a power punch press for his employer when his right hand was crushed by a ram of the machine. The punch press had no safety devices. The P’s placing his hand under the ram while also depressing the foot pedal was the very eventuality the safety devices were designed to guard against. It would be anomalous to hold the D had a duty to instal safety devices but a breach of that duty results in no liability for the very injury the duty was meant to protect against. Defense of contributory negligence is unavailable.
a. P wasn’t negligent; he was required to put his hand there or he would lose his job. Loss in utility if P slows down.
b. Default of the court is to apply comparative fault. Here, there’s an exception: negligent act of D was failing to protect the P from the P’s own negligence where that negligence is totally foreseeable and will happen at some point. Job by nature: will lose fingers if there are no safety mechanisms.
c. Bexiga principle (power press case): if D’s negligence is supposed to protect P from her own negligence, there’s at least the argument that P’s negligence should not reduce recovery.
2. Was P contributorily negligent?
3. Court’s holding: pre-comparative fault: should comparative fault change that holding? Pro and con arguments
4. Was the P negligent here?
5. Negligent act would have probably been putting his hand in there at the wrong time
6. Would a reasonable person have done that?
7. Go to carroll towing test
8. Pretty clear he acted negligently
9. Why should that negligence by the P not be thought of as comparative fault?
10. So if the D had acted reasonably, the P may have still been negligent
11. But there wouldn't have been any damage
12. So the thought here is that where a D is supposed to protect a P from a specific injury, if you fail to do that to protect a P from its own negligence, then the P’s negligence isn’t comparative fault
13. This is a tough choice though
14. Does it want to treat it as normal comparative fault
15. Or before comparative fault came in, we just treated as a full recovery because the D failed to protect the P
16. Tendency to apply comparative fault, but not a uniform rule
17. Common law had an all or nothing choice
18. Comparative fault regime says we have a choice between partial or full recovery for the P
19. Bexiga idea is that where the D is supposed to protect the P from the harm itself, maybe the P should get a full recovery
20. Hypo: The Suicidal Inmate
21. This is a products liability case
22. P, John Bexiga, Jr., a minor, was operating a power punch press for his employer, Regina Corporation, when his right hand was crushed by the ram of the machine, resulting in the loss of fingers and deformity of his hand
23. His father, John Bexiga, Sr, brought this suit against Havir Manufacturing Corporation, the manufacturer of the machine
24. The TC dismissed the action at the close for the Ps’ case
25. The Appellate Division affirmed
26. The particular operation John, Jr. was directed to od required him to place round metal discs, about three inches in diameter, one at a time by hand on top of the die
27. Once the disc was placed in the die it was held there by the machine itself
28. He would then depress the foot pedal activating the machine and causing the ram to descend about five inches and punch two holes in the disc
29. After this operation the ram would ascend and the equipment on the press would remove the metal disc and blow the trimmings away so that the die would be clean for the next cycle
30. It was estimated by John, Jr. that one cycle as described above would take approximately 10 seconds and that he had completed about 270 cycles during the 40 minutes he hoperated the machine
31. He described the accident as follows:
a. Well, I put the round piece of metal on the die and the metal didn’t go right to the place
b. I was taking my hand off the machine and I noticed that a piece of metal wasn’t in place so I went right back to correct it, but at the same time, my foot had gone to the pedal, so I tried to take my hand off and jerk my foot off too and it was too late
c. My hand had toten cut on the punch, the ram
32. Because of our disposition of the case it is necessary to consider D’s contention that John, Jr. was contributorily negligent as a matter of law
33. Neither court below decided this issue
34. In negligence cases the defense has been held to be unavailable where considerations of policy and justice dictate
35. We think this case present situation where the interests of justice dictate that contributory negligence be unavailable as a defense to either the negligence or strict liability claims
36. The asserted negligence of P - placing his hand under the ram while at the same time depressing the foot pedal - was the very eventuality the safety devices were designed to guard against
37. It would be anomalous to hold that D has a duty to install safety devices but a breach of that duty results in no liability for the ver injury the duty was meant to protect against
38. We hold that under the facts presented to us in this case the defense of contributory negligence is unavailable
39. Reversed and remanded
40. Bexiga and comparative fault
a. Should the principal in Bexiga apply after adoption of comparative fault?
b. Although Bexiga found that the D’s duty encompassed the P’s negelince, it could be said in the alternative that the P was not negligent in light of his working conditions
ii. Christensen v. Royal School District
1. D engaged in sexual activity with his middle school student, claiming P was voluntarily participated in the act. Public policy is directed to protecting children from sexual abuse. P lacked the capacity to consent to the sexual abuse and was under no duty to protect herself from being abused. D stood in a special relationship to the student and had a duty to protect the child. This duty encompassed the obligation to supervise and control the D.
a. Don’t want to use comparative fault b/c can’t find minor negligent b/c of situation she was put in
b. Student in teacher’s care; parent has given up control. Teacher should’ve protected the minor to begin with
2. Can the student be comparatively at fault?
a. Majority: Policy
b. Dissent: snowmobiles
3. How to treat the child’s lies if not treated as comparative fault?
4. Dissent: you are giving teenagers incentive
5. What torts would be compared?
6. Was the 13 year old negligent here?
7. You can make that argument
8. But notice what would apply here
9. Apply the child standard
10. Do we want to apply comparative fault in this instance?
11. What is the argument that the P makes that we should not apply comparative fault?
12. School didn’t protect her from the predatory teacher
13. You’re relying on school to protect the child
14. The school takes over the responsibilities of parents
15. Effect of Ps comparative fault when the public policy is to protect a vulnerable P: Christensen (pg. 316)
a. Can the student be comparatively at fault?
i. Majority: policy. Dissent: snowmobiles
b. How to treat the child’s lies if not treated as comparative fault?
c. Dissent: you are giving teenagers “incentive”
d. What torts would be compared?
16. Steven Diaz, a 26 year old teacher engaged in sexual activity with his 13 year old middle school student Leslie Christensesn
17. The sexual activity occurred in Diaz’s classroom
18. Diaz claimed that Leslie voluntarily participated in the relationship
19. Leslie and her parents brought suit against Diaz, the Royal School District, and Principal Anderson in federal district court
20. In their complaint, they claimed that Diaz sexually abused Leslie
21. Damages were also sought against the District and Andersen based on the allegation that the District and its principal, Andersen, were negligent in hiring and supervising Diaz
22. In a responsive pleading, the District and Andersen asserted an affirmative defense that Leslie’s voluntary participation in the sexual relationship with Diaz constituted contributory fault
23. Leslie moved for partial summary judgement on this issue, seeking to strike the affirmative defense
24. The trial court deferred ruling on the motion pending an answer form this court or the certified question (can contributory fault be assessed against a 13 year old victim of sexual abuse for her participation in the relationship
25. The existence of a legal duty is a question of law and depends on mixed consideration of logic, common sense, justice, policy, and precedent
26. The District and Andersen argue that contributory fault applies in this case because Leslie had a duty to protect herself against sexual abase by an adult, a duty she allegedly ignored by voluntarily engaging in a sexual relationship with Diaz
27. The District and Andersen contend that contributory fault applies because 
28. At issue in this case is the idea that a claim of contributory negligence is barred because the acts of sexual molestation were intentional, even though the contributory negligence defense itself is raised by a negligent rather than an intentional tortfeasor
29. Our conclusion that the defense of contributory negligence should not be available to the Royal School District and Principal Anderson is in accord with the established Washington rule that a school has a special relationship with the students in its custody and a duty to protect them from reasonably anticipated angers
30. The rationale for imposing this duty is on the placement of the student in the care of the school with the resulting loss of the student's ability to protect himself or herself
31. Because we recognize the vulnerability of children in the school setting, we hold, as a matter of public policy ,that children do not have a duty to oprtect thesmelves fro msexual abuse by their teachers
32. Moreover, we conclude that contributory fault may not be assessed against a 13 year old child based on the failure to protect herself from being sexually abused when the D or Ds stand in a special relationship to the child and have a duty to protect the child
33. We have not said in this opinion that the school district should be precluded from defending on the basis that it was not negligent
34. The fact that it may not, under Washington law, assert that the 13 year old child was contributorily negligent should not bar it from claiming at trial that it was careful in hiring and supervising the child’s teacher and, thus, was without negligence
35. If, indeed, the District was thwarted in its efforts to ascertain if Leslie Christensen was abused by her teacher, that fact would likely be relevant on the issue of its alleged negligence
36. The child, in our view, lacks the capacity to consent to the sexual abase and is under no duty to protect himself or herself from being abused
37. An opposite holding would, in our judgment, frustrate the overarching goals of prevention and deterrence of child sexual abuse
38. Dissent
a. Washington law holds minors responsible for contributory negligence in many contexts
b. The majority dismisses these cases because they do not involve sexual conduct
c. I fail to see why a minor can be contributorily negligent for driving a snowmobile but cannot be contributorily negligent in a negligence action relating to sexual misconduct
d. Generally contributory negligence is a question of fact for the jury
e. But under the majority's rule, a 15 year old girl can seduce am ale teacher, and then sue the school district for damages knowing she cannot be found contributorily negligent in the school district suit as a matter of law
f. This provides a powerful incentive to engage in sexual misconduct
39. The Plaintiff's no duty expression
a. The Restatement provides that, in light or principle or policy, Ps, like Ds, might sometimes have no duty to act reasonably in self protection
b. If a P has no duty to protect herself by the use of reasonable care, she cannot be charged with comparative fault for failing to do so
t. Subsequent Medical Treatment
i. Drunk driving P ends up in hospital, where the doctor is negligent. Court says NO comparative fault; subsequent medical negligence is foreseeable (special rule #4). B/c it’s foreseeable, it’s not a superseding intervening cause.
ii. Mercer (pg. 313 n. 3)
1. P: drunk driving accident
2. D: hospital negligence
3. Reduce P’s recovery against hospital for P’s negligence?
4. P. 313 top paragraph: Restatement Third: agrees with outcome but can't’ explain result in Mercer on foreseeability/scope of risk grounds
5. What does Restatement mean?
6. P driving drunk, caused an accident
7. Needed to be on ventilator
8. No one checked the ventilator, so he got brain damage
9. The hospital’s lawyer makes an argument
10. The argument is that the P’s negligence in getting injured should be factored into the negligence conclusion on the hospital
11. When the P sues the hospital on the ventilator mess up, the recovery against the hospital is not reduced by the P getting in the accident
12. That is the general rule
13. When a P is harmed, and ends up going to the hospital, don’t apply comparative fault at the hospital
14. Reasoning is that once you get to a hospital, you’re starting right there and are entitled to non negligent treatment
15. Restatement says that the outcome of Mercer cannot be explained on foreseeability or scope of the risk grounds
16. Medical negligence is always a foreseeable risk
17. If a D is negligent driving, and injures the P, and the P is taken to the hospital, and treated nelgiently there, the first D is treated as the proximate causes of the subsequent medical negligence
18. What's the difference between that scenario and Mercer
19. The P in Mercer hurt himself
20. If you applied the last rule, you would say that P is the proximate causes of the medical negligence
21. The Mercer court says no
22. Once you get to the hospital, you are entitled to non negligent medical treatment
u. Proximate Cause for P’s contributory negligence
i. P’s negligent act can be the actual causes but not the proximate cause (nelgient houseguest)
ii. *ON THE FINAL: DO NOT GO THROUGH ALL 5 ELEMENTS FOR CONTRIBUTORY NEGLIGENCE. NEED TO LOOK FOR BREACH, ACTUAL CAUSE, AND PROXIMATE CAUSE (LIKELY WON’T BE THERE).
v. Mitigation of Damages
i. P has obligation to mitigate damages; must take reasonable steps to mitigate the damages (P must get reasonable surgery/medical care to mitigate damages)
ii. If P’s obligation ins to mitigate damages, allegation that P failed to do that is an allegation that should be treated as comparative fault
iii. Mitigation of damages - had to take reasonable steps to ameliorate damages; now, treating mitigation damages as comparative fault (percentage reduction of entire recovery)
iv. Hypo: the physical therapy prescription
v. The rule: P must minimize damages by reasonable efforts and expenses
vi. Common law: if violated, no recovery for those damages that could have been avoided
vii. How to treat after comparative fault?
1. Restatement Third of Torts treats as comparative fault
2. Seems to be the general rule now
w. Comparative Fault and Interference with P’s property rights entitlements
i. Compare’s P’s fault in these cases?
ii. Example #1: pg. 319 n. 5 - Railroad tracks go by and set fire to P’s house located on edge of P’s property
iii. Example #2: Ps robbed wearing expensive jewelry in crime-ridden neighborhood
iv. Example #3: P failed to wear a motorcycle helmet (where not required by statute)
v. Rights or entitlements not based on rights to possession of tangible property
1. The P may be entitled to use her property even if in doing so she is in danger of harm by the D’s negelince
x. Entitlements vs. case-by-case adjudication of plaintiff fault
i. Do we need entitlements decided by a judge like those in Mercer, Christensen, LeRoy, Fibre, or Brandon?
ii. Do you think it would suffice instead to judge comparative fault case by case in light of the Ps rights and legitimate interest?
iii. For example, couldn't we rely upon juries to hold as a matter of ordinary analysis of comparative fault that a woman is definitely not guilty of comparative fault merely because she shops late at night?
iv. If you think juries might be unreliable when it comes to deciding issues of comparative fault, would you expect entitlements formulated by judges in advance to be more trustworthy?
y. Effect on the rescue doctrine
i. Cases that allocate full responsibility to the defendant even after a shift to comparative fault may draw on traditional exceptions to the contributory negligence bar
ii. How rescue doctrine affects a P’s ability to recover
iii. What effect did the doctrine have on the prima facie case?
iv. Think about the underlying purpose of the doctrine: how should that affect the decision?
v. In Ouellette, the defendant was pinned in a closed garage under a car the defendant had been fixing
vi. There was gasoline all over the floor
vii. The defendant called a friend for help but when the friend activated the electric garage door opener to rescue him, the gas ignited and the rescuer was badly burned
viii. The rescuer sued the defendant, who asked for a comparative negligence instruction
ix. The trial court denied the instruction and the jury found for the P-rescuer without reduction in damages
x. The award was upheld on appeal under the rescue doctrine
xi. After the advent of comparative fault, some courts leave the allocation of fault between the defendant and the rescuer plaintiff to the jury
xii. How rescue doctrine affects a P’s ability to recover
xiii. What effect did the doctrine have on the prima facie case?
xiv. Think about the underlying purpose of the doctrine: how should that affect the decision?
xv. The default rule would be to apply comparative fault. But should we?
xvi. The rescue doctrine was created to encourage rescuers, so the effect of going to comparative fault would lessen the incentive of rescuers
xvii. So there’s a split
xviii. The majority rule seems to be to apply comparative fault
xix. But some courts don’t apply comparative fault
xx. But also there’s still the emergency doctrine, so the ranges of actions will be broader for the rescuer
z. Comparative Fault and Res Ipsa Loquitur
i. Yes res ipsa yet again
ii. How res ipsa affects a P’s ability to recover
iii. A conceptual problem: is res ipsa consistent with comparative fault
iv. Hypo: hopping on the escalator
1. i.Escalator in someone’s store, P goes up and shows his friend Lebron’s jump shot. At that exact moment the elevator lurches and the P gets injured. Brings case w res ipsa. The D says comparative fault you were acting negligently. There is now a comparative issue because the jury is supposed to compare the plaintiff’s negligence and the defendant’s negligence. You don’t know the defendant’s negligence in a res ipsa case because you don’t know it.
aa. Doctrine of last clear chance
i. The concept:
1. D is nelgient;
2. Ps is contributory negligence and helpless;
3. After that: D has last clear choice to avoid injuring P
ii. Purpose of doctrine
iii. Most states: abolish the doctrine
1. It’s gone
iv. In the traditional system that barred all recovery for contributory engelince, courts allowed the negelient plaintiff a full recovery when the plaintiff was left in a helpless position by his own negligence and the defendant, who had the last clear chance to avoid injury, negligently inflicted it anyway
v. The last clear chance doctrine held that if the D discovered or should have discovered the P’s peril, and could reasonably have avoided it, the P’s earlier negligence would neither bar nor reduce the P’s recovery
vi. A slightly less generou version, called the discovered peril doctrine, applied these rules only if the D actually did discover the P’s peril
vii. The P could not invoke these doctrine unless the P was helpless
viii. If he could extricate himself from danger at any time, the D did not have the last chance to avoid injury and htenegelint P’s claim would be barred entirely
ix. In states that have adopted comparative fault systems, the last clear chance and discovered peril doctrine have been discarded, mostly on the ground that they were attempts to avoid the P in a harsh system and not needed once comparative fault rules apply
x. Occasionally, courts still face last clear chance arguments
xi. Where the cases still involve contributory negligence, as with a claim against a governmental entity in Indiana, the doctrine might still apply
ab. Comparison of intentional/reckless acts and negligent acts between P and D
i. Common law: cont. Not a defense to intentional or reckless torts: apples and oranges
ii. Restatement: no position
iii. Hypo: the hotel room attacker
1. P lets in a person into her hotel room
2. That person attacks her
3. Can the D raise contributory negligence as a defense?
iv. Reluctance to compare where P is cont. Neg.
v. May depend on statute: define fault or include any act or omission that is negligent or reckless
1. If statute says to apply comparative fault when the act is reckless, you might apply to intentional torts
vi. Contributory negligence was historically no defense to an intentional tort
vii. By extension of this idea, courts also held that contributory negligence was no defense to willful, wanton, or reckless torts, defined as involving utter indifference to or conscious disregard for the safety of others
viii. Such torts border on intentional wrongdoing because they involve a bad state of mind as well as risky conduct
ix. Under this rule, the P charged with contributory negligence was allowed a full recovery against a reckless or wanton defendant
x. Once comparative negligence rules are adopted, should courts discard the old ruel and simply let the jury apportion fault between P and D, even when the D is guilty of reckless conduct?
xi. Should comparative negligence rules apply when the D is guilty of an intentional tort?
xii. The Restatement of Apportionment takes no position on the first case whether a P’s comparative fault reduces recovery against an intentional tortfeasor
xiii. A recent case disallowed it, however
xiv. By statue, a P’s contributory negligence cannot be used as a defense to an intentional tort claim, and here P’s actions, while improvident clearly did not constitute an intentional tort
xv. The P’s damages should therefore not have been reduced at all
xvi. On the second case, the Restatement calls for contribution between negligence and intentional tortfeasors
ac. Plaintiff’s Illegal Activity
i. Dugger v. Arredondo
1. D and his friend drank tequila, snorted heroin, and smoked marijuana. Friend began vomiting and D delayed in calling 911 and didn’t tell responders his friend ingested heroin. Friend’s mom claimed D was nelgient. D’s defense: P was barred from recovery due to unlawful act doctrine. The CL unlawful acts doctrine was not available as an affirmative defense; P’s share of responsibility should be compared against the D’s.
a. Where’s the cutoff? Cases talk about serious crimes - that’s what the cutoff is. Could let the jury decide what’s serious - problem b/c subjective; lack of consistency, no predictability
2. Unlawful acts doctrine: rationale
a. Common law would bar a person from recovering if they were engaged in an illegal activity
3. Pro and con arguments re keeping it
4. If treat as comparative fault:
a. Robber slips on puddle and breaks leg on way out of the bank
b. Rapist falls in hole in victim’s backyard
c. Where do we draw the line? Dissent: motorist 5 mph over speed limit broadsided by drunk driver
5. Dugger asserted an affirmative defense based on the common law unlawful acts doctrine, which completely barred a P from recovery if, at the time of injury, the P was engaged in an unlawful act that was inextricably intertwined with the claim and the alleged damages would ot have occurred but for the illegal act
6. The TC granted Dugger’s motion for summary judgement based on the unlawful acts doctrine
7. Martinez’s mother appealed, arguing that section of the Civil Practice and Remedies Code, which allows for comparative fault, replaced the commo new unlawful acts doctrine
8. The court of appeals reversed
9. We hold that the Legislature's adoption of the proportionate responsibility scheme in Chapter 33 of the Civil Practice and Remedies code evidenced its clear intention that a P’s illegal conduct not falling within a statutorily recognized affirmative defenses be apportioned rather than barring recovery completely
10. As early as 1888, we recognized that no action will lie to recover a claim for damages, if to establish it the P request aid from an illegal transaction, or is under the necessity of showing or in any manner depending upon an illegal act to which he is a party
11. Since then, courts throughout Texas have used this rule, along with public policy principles, ro prevent a P from recovering damages that arose out of his or her own illegal conduct
12. Recently, scholars and courts have disagreed over the viability of the unlawful acts doctrine in modern jurisprudence
13. The Restatement Second of Torts and respected legal scholars reject the principle that tortious or criminal conduct cna completely bar recoverys
14. Several courts and legislatures, on the other hand, have approved of the unlawful acts doctrine in statutes and case law
15. Since Texas’s shift to the proportionate responsibility scheme, most Texas courts have used a P’s unlawful act to measure proportionate responsibility and reduce recovery, rather than completely bar the P from recovering damages
16. Dugger and the dissent argue that if we do not uphold the unlawful acts doctrine, it will be easier for criminals to bring suits and recover
17. On the other than, Arredondo argues that recognizing the unlawful acts doctrine could lead to a slippery slope where it would be impossible for many people to access the judicial system and try their claims because they were engaged in an unlawful act while sustaining injuries
18. We hold that the common law unlawful acts doctrine is not available as an affirmative defense in personal injury and wrongful death cases
19. Like other common law assumption of the risk defenses, it was abrogated by Chapter 33’s proportionate responsibility scheme
20. Unless the requirements of the affirmative defense in section 93.001 are satisfied when assumption of the risk is recognzied for a felony, for which P has been finally convicted or certain cases invovling committing or attempting to commit suicide, a P’s share of responsibilty for his or her injuries shoudl be copared against hte D’s
21. We therefore affirm the judgement of the court of appeals, which reversed the summary judgement and remanded the case to the trial court
22. Dissent
a. The Court seems to think that because Chapter 33 abrogated other common law doctrines that barred recovery based on the P’s conduct, like assumption of the risk, imminent peril, and last clear chance, it also abrogated the unlawful acts doctrine
b. But comparative responsibility determines the amount of recovery based on an allocation of fault contributing to injury
c. The unlawful acts doctrine holds that he allocation should not be made because nay recovery rewards criminal conduct
d. This case is a good example
e. Assuming, as we must, that Dugger should have called 911 a few minutes earlier and should have disclosed Martinez’s ingestion of heroin, what is his percentage of responsibility?
f. How much should Dugger pay Arredondo for not acting promptly and not being forthcoming when Martinez was prohibited by law from ingesting the drug that killed him?
g. The point is not simply that the question is hard, though it is, and assigning it to a jury makes it no easier
h. The point is that to award any damages lessens the law’s prohibition against the use of heroin
i. Now, if a robber slips in a puddle on the bank floor and breaks his leg, he can sue the bank
j. A rapist who falls in a hole in the victim’s bac
ii. Unlawful acts doctrine: rationale
iii. Pro and con arguments re keeping it
iv. If treat as comparative fault:
1. Robber slips on puddle and breaks leg on way out of the bank
2. Rapist falls in hole in victim’s backyard
v. Where to draw the line? Dissent: motorist 5 mph over speed limit broadsided by drunk driver
vi. After comparative fault
1. The bar on recovery of a P who was involved in illegal activity was created at a time when contributory negligence was an all or nothing rule
2. Should the illegal activity defense survive the transition to comparative apportionment?
3. While Dugger would apportion fault, Greenwald v. Van Handel, retained the bar
4. The issue is both important and current
vii. Illegal activity
1. Does any illegal activity whatsoever by the P bar a claim?
viii. Statutory bar
1. Statutes in some states bar Ps from all recovery in tort cases if they have engaged in particular forms of misconduct relating to the claim
v. Assumption of Risk (Express & Implied/Primary & Secondary)
1. 2 parts:
a. Express assumption of risk (if done properly, will be recognized as a complete defense)
i. Characterized by Ks
ii. Language has to cover the situation; construed against drafter
iii. May not be upheld in situations of essential service (i.e., medical treatment)
b. Implied assumption of risk
i. Consent - comes out of the conduct, not a written K
c. Introduction
i. Hypo: the treadmill accident
1. Someone in local gym, treadmill goes out of control
ii. Hypo: the basketball foul
1. Playing basketball in local gym, and get injured by a foul
iii. Should the move to comparative fault affect the implied AOR?
2. Contractual or Express Assumption of the Risk
a. Express assumption of risk: summary
i. Recognized and allowed
ii. Not affected by comparative fault
iii. Is release vague or ambiguous?
iv. Does release offend public policy?
1. Examples:
a. No release from intentional or recklessly caused injury
b. Tunkl: essential services (in some states)
i. Keep in mind the Tunkl factors on page 335
v. What is the scope? Construing the release
b. Effect of express AOR: complete bar to recovery
c. Effect of comparative fault on express AOR?
i. None.
d. Most courts will say you can’t waive gross negligence, reckless, or intentional conduct
e. Courts are willing to accept express AOR for negligence
f. Express AORs need to be conspicuous, clear, and unambiguous
g. Stelluti v. Casapenn Enterprises
i. P joined a gym and was injured on a bike. She could not recover because she signed a waiver releasing the health club from all negligence claims. The adhesion K was enforceable because P was not in an unequal position of bargaining power: she could’ve chosen another gym or asked for advice before using the equipment. Assumption of risk associated with physical exertion involving discretionary activities is sensible and has been applied in many other settings.
1. Court: this was not a K of adhesion; P didn’t have unequal bargaining power - could’ve chosen to run/do another exercise activity - alternatives that don’t require you to go to the gym
2. Express assumption of risk - any limits? Cutoff point: if gross negligence, reckless, willful - courts will not honor express assumption of risk Ks
3. Court: if gym had been aware of defective exercise equipment and didn’t remedy the condition or properly warn - example of when express assumption of risk wouldn't work
a. Tells us: express assumption of risk doctrine is narrow. Why should courts construe Ks narrowly? To construe them against the drafter. Generally, they will be upheld, but will be construed narrowly.
ii. Recovery barred: waiver disclaims negligence on the part of the club, its agents and employees
iii. Rationale: why uphold the waiver?
iv. On the day that she joined the Powerhouse gym, Stelluti participated in a spinning class
v. She advised the instructor of her inexperience and he instructor helped her adjust the stationary spin bike
vi. During the class, the handle bars dislodge from the bike, causing Stelluti to fall and suffer injuries
vii. Expert testimony suggested that the locking pin on the bike’s handlebars was difficult to engage and had not been fully engaged at the time of the accident
viii. Stelluti sued the gym for negligence in failing to properly maintain and set up the bike and in failing to properly instruct her about how to sue it
ix. The lower court granted summary judgement based on a waiver and release Stelluti had signed, which said that she expressly agreed to discharge all claims against the halt club from any and all claims or causes of action
x. The appellate division affirmed, except to the extent that he agreement purported to insulate the D for reckless acts
xi. On appeal to the NJ SC, held, affirmed
xii. Exculpatory clauses have been historically disfavored and subject to close judicial scrutiny
xiii. Although the agreement is a take it or leave it standardized preprinted form, and therefore a contract of adhesion, it is nevertheless enforceable in this context, because Stelluti was not in a position of unequal bargaining power
xiv. Stelluti could have taken her business to another fitness club, could have found another means of exercise aside from joining a private gym, or would have thought about it and even sought advice before signing up and using the facility's equipment
xv. Contracting parties have a long standing liberty to bind themselves as they see fit
xvi. The agreement itself is clear about the waiver of legal rights
xvii. It expressly covers the sudden and unforeseen malfunctioning of any equipment and prominently disclaims liability for negligence on the part of the Club, its agents and employees
xviii. Looking at the public interest in this context, assumption of risk associated with physical exertion involving discretionary activities is sensible and has been applied in many other settings
xix. There remains a standard for protection of adults in the context of gyms, and had Powerhosue’s management or employees been aware of a piece of defective exercise equipment and failed to remedy the condition or to warn adequately of the dangerous condition, or if it had dangerously or improperly maintained equipment, Powerhouse could not exculpate itself from such reckless or gross negligence
xx. That showing was not made on this record
h. Tunkl v. Regents of University of California (K not valid when waiving essential services)
i. P admitted to hospital on condition he execute a release abovlsing the Ds from all nelgient/wrongful acts. Release was not valid because hospital services are essential to the public; the court cannot accept a sought immunity from careless failure to provide the hospital services upon which many must depend.
1. Tunkl tells us: These kinds of Ks will not be honored b/c it’s a service that people depend on
ii. Hospital negligence
iii. P not barred
iv. No public policy opposes private, voluntary transactions in which a party, for a consideration….
v. Since the service is one which each member of the public...may find essential to him, he faces, despite his economic inability to do so, the prospect of a compulsory assumption of the risk of another’s negligence
vi. General conclusions?
vii. Court doesn’t recognize the release
viii. There’s a distinction made here, because of essential the service is here
ix. Tunkl brought this action for injuries received allegedly as a result of the negligence of the hospital operated by D
x. Tunkl was admitted to the hospital on condition that he execute a release, absolving the Ds from any and all ability for the negligent or wrongful acts or omissions of its employees
xi. The validity of this release was submitted to the jury, which found it to be valid and the TC entered judgement for the Ds
xii. Held, reversed
xiii. While obviously no public policy opposes private, voluntary transaction in which one party, for a consideration, agrees to shoulder a risk which the law would otherwise have placed upon the other party, the above circumstances pose a different situation
xiv. In this situation the releasing party does not really acquiesce voluntarily in the contractual shifting of the risk nor can we be reasonably certain that he receives an adequate consideration for the transfer
xv. Since the service is one which each member of the public, presently or potentially, may find essential to him, he faces, despite his economic in ability to do so, the prospect of a compulsory assumption of the risk of another's negligence
xvi. From the observance of simple standards of due care in the driving of a car to the performance of the high standards of hospital practice, the individual citizen must be completely dependent upon the responsibility of others
xvii. We can't lightly accept a sought immunity for careless failure to provide the hospital service upon which many must depend
i. Are Stelluti and Tunkl consistent?
i. The gym is not essential
ii. The hospital is essential to the public
iii. So having the release in the hospital contract shouldn’t be kept
iv. But isn’t it voluntary in both situations?
j. Defining appropriate situations
i. Pre-injury releases of ordinary negligence claims for adults in recreational activities are usually upheld, as long as the releases are conspicuous, clear and unambiguous
ii. In that setting, public policy is often no impediment often forcing a release
k. Consent
i. The theory of assumption of the risk is that he P has voluntarily consented to a known risk
ii. Is it fair to say Stelluti knew about the handle bar risk and voluntarily agreed to take it on?
iii. A vigorous dissent in Stelluti disagreed:
1. The Court says, a health club patron has the right to contract not only for unsafe conditions at a health club, but also for careless conduct by its employees
2. This court has recognized that sophisticated commercial entities, exercising equal bargaining power, are capable of protecting their own interests
3. Never before in the modern era has this Court upheld an exculpatory clause in which a commercial enterprise protects itself against its own negligence, at the expense of a consumer, who had no bargaining power to alter the terms of the contract
l. Moore v. Hartley Motors
i. Ps purchased a Suzuki and took an ATV rider safety class. P struck a rock obscured by high grass. D was negelient because P presented facts that could support a finding the ATV safety course was laid out in an unnecessarily dangerous manner that was not obvious to novice ATV riders and therefore not w/in the scope of the release. It was an error to grant summary judgment. K language was construed against the drafter.
1. Court: waiver doesn’t cover this injury b/c: waiver doesn’t mention liability for general negligence. Should it have to?
a. Doesn’t cover gross negligence, but it does cover normal negligence - has to mention negligence b/c unreasonable to have tall grass
b. There are inherent and non-inherent risks
c. Why does it have to use the word negligence?
i. Assumption of risk is built on encountering risks - have to mention the risks the person is expressly assuming
2. D’s negligence is expressly assumed - what happened here wasn’t covered
3. Why does the court go through tortuous exercise to say it’s not covered? Court is offended by what happened here - she took a safety course that teaches you how to use the machine. In doing that, she runs into a rock hidden in high grass - doesn’t sound like a safety course. Why the court goes through the exercise of interpretation by pulling implied exceptions in it.
4. Express assumption of risk: up to the court's discretion; always possible to convince a court it ought to intercept the K language narrowly - interpret it against the drafter of the K. Court may go to further instances to narrowly interpret the K
5. Lots of cases involving gyms, Ps usually lose - standard to draft waivers for recreational activities that’ll work
a. Exception: covered activity is essential (Tunkl)
b. Exception: can maybe interpret a K that doesn’t cover the exact activity that was concerned (Moore); gross negligence; construed against the drafter.
ii. Release: liability for all bodily injuries and property damage arising out of participation in the ATV Rider course
iii. Holding of Moore?
1. Release does not discuss or even mention general negligence
2. Unavoidable and inherent risks of ATV riding
3. No release from negligence unrelated to those inherent risks
4. Implied presumption course is not unreasonably dangerous
iv. Negligent acts
1. Failed to provide a safe ATV rider training course and location
2. Negligently concealed the fact that the course was unsafe
v. Did the release really not cover these acts?
1. The court says it didn’t
2. But it really seems like the release should cover this injury
3. It just seems like the court really didn’t like this specific release
4. Releases are construed against the drafting party
vi. We relied upon Tunkl v. Regents of the University of California in identifying the factors for review in invaliding an exculpatory provision on public policy grounds
vii. Of particular relevance to this case is the type of service performed and whether the party seeking exculpation has a decisive advantage in bargaining strength because of the essential nature of the service
viii. Here, the ATV safety course, although perhaps providing a desirable opportunity for an ATV driver, is not an essential service, and therefore the class providers did not have a decisive advantage of bargaining strength in requiring the release for participation in the class
ix. Moore had a choice whether to take the class or not, and chose to sign the release in order to predicate
x. The release in this circumstance does not present a violation of public policy
xi. Other courts have upheld exculpatory releases for activities similar to ATV riding where the activities themselves were not regulated by statute
xii. Even if there was no genuine issue of material fact regarding misrepresentation as to safety of the course, the trial court erred in failing to consider the scope of the release signed by Moore
xiii. Moore agreed to release the ATV Safety Institute and all other organizations and individuals affiliated with the ATV safety class from liability, loss, and damages including but not limited to all bodily injuries and property damages arising out of participation in the ATV RiderCourse
xiv. But the release does not discuss or even mention liability for general negligence
xv. Its opening sentences refer only to unavoidable and inherent risks of ATV riding, and nothing in its ensuing language suggests an intent to release ATVSI or Hartley Motors from liability for acts of negligence unrelated to those inherent risks
xvi. Based on this language, we conclude that Moore released ATVSI and Hartley Motors only from liability arising from the inherent risks of ATV riding and ordinary negligence associated with those inherent risks
xvii. However, underlying the ATV course release signed by Moore was an implied and reasonable presumption that the course is not unreasonably dangerous
xviii. Moore claims that she was injured when she fell off her ATV after riding over a rock obscured by tall grass
xix. We assume the truth of this assertion for purposes of reviewing the superior court’s summary judgement order
xx. Moore asserts that the course on which the class operated was set up in such a way that she had to ride into the grass and that this posed an unnecessary danger
xxi. The allegedly improper course layout may be actionable if the course posed a risk beyond ordinary negligence related to the inherent risks of off road ATV riding assumed by the release
xxii. We have described an unreasonable risk as one for which the likelihood and gravity of the harm threatened outweighed the utility of the conduct and the burden on the D for removing the danger
xxiii. If the course was designed or maintained in such a manner that it increased the likelihood of a rider encountering a hidden rock, then the course layout may have presented an unnecessary danger
xxiv. Holding an ATV safety class on an unnecessarily dangerous course is beyond the ordinary negligence released by the waiver
xxv. Holding a safety class on an unreasonable risk course may give rise to liability even if encountering risk is generally an inherent risk of ATV riding
xxvi. Moreover, the fact that the course was geared towards novice ATV riders may also affect the level of care required of ATVSI and Hartley Motors to reduce unnecessary dangers and unreasonable risk
xxvii. Here, Moore presented facts that could support a finding that the ATV safety course was laid out in an unnecessarily dangerous manner that was not obvious to novice ATV riders and therefore not within the scope of the release
xxviii. Thsu, it was error to grant summary judgement
xxix. Reversed and remanded
m. Contractual limits
i. An express assumption of risk is a contract, subject to ordinary contract rules of interpretation and enforcement
ii. For example, a pre injury release will not be upheld if it is unclear or ambiguous
iii. And an exculpatory contract must meet higher standards for clarity than other agreements
iv. Moreover, a waiver must be conspicuous, not buried in a mass of print or reduced to a miniscule font size
v. Even if a release passes these tests, the court must determine , as in Moore, whether the scope of the release covers the claim being asserted by the injured P
n. Oral contracts
i. Although contractual assumption of risk is typically based on a written contract, in some circumstances an express oral agreement will be equally valid
o. Public policy limits
i. Do these cases, taken together, sufficiently indicate when public policy would permit or reject contractual assumption of the risk?
ii. Public policy is often a case specific inquiry
iii. States continue to strike down pre injury release on a number of different public policy grounds
iv. In addition, some statues limit the ability of parties to limit liability by contract
p. The Tunkl factors
i. As in Stelluti and Moore, many, many courts look at public policy in light of the Tunkl factors
ii. According to the Tunkl court, a transaction in which exculpatory provisions will be held invalid exhibits some or all of the following characteristics:
1. It concerns a business of a type generally thought suitable for public regulation
2. The party seeking exculpation is engaged in performing a service of great importance to the public, which is often a matter of practical necessity for some members of the public
3. The party holds himself out as willing to perform this service for any member of the public who seeks it
4. As a result of the essential nature of the service in the economic setting of the transaction, the party invoking exculpation possesses a decisive advantage of bargaining strength against any member of the public who seeks his services
5. In exercising a superior bargaining power the party confronts the public with a standardized adhesion contract of exculpation, and make no provision whereby a purchaser may pay additional reasonable fees and obtain protection against negligence
6. Finally, as a result of the transaction, the person or property of the purchaser is placed under the control of the seller, subject oth e risk of carelessness by the seller or his agents
iii. The Restatement Third of Torts draws on these factors in devising its similar list
q. Waiving liability for reckless or intentional torts
i. As in Stelluti, most courts hold that a contractual assumption of the risk clause barring recovery for recklessly or intentionally caused injury would offend public policy
ii. When the P fails to prove the D’s recklessness, should a general clause purporting to waive all liability be enforceable to bar an elgience claim?
r. Parental waivers of child’s claims
i. In Galloway v. State, a parent signed a release for her 14 year old daughter to attend an educational field trip organized by Upward Bound, a youth outreach program organized by the University of Northern Iowa
ii. On the field trip, the child was struck by a car as she attempted to cross the street
iii. Because a child may or may not have the knowledge and experience to assess and avoid risks of injury created by the activity, the court joined the majority of courts in deciding that a parent’s pre injury release of a child’s rights is invalid
iv. A small number of courts have disagreed, and determine the validity of such waivers on a case by case basis
3. Implied Assumption of the Risk
a. Implied Assumption of Risk: an overview
i. Express AOR: contractual
ii. Implied AOR: implied from facts
1. Initially: like consent in that respect
iii. The issue: do we need implied assumption of risk after we adopt comparative fault?
iv. Dobbs: the insight that implied assumption of risk is a superfluous and unnecessarily confusing doctrine
v. Solution: could drop the concept of implied assumption of risk altogether / or greatly modify it
b. Summarizing the changes
i. Primary assumption of risk
1. Old law: no recovery (assumption of risk)
2. New : no recovery (D owes no duty)
ii. Secondary unreasonable assumption of risk
1. Old: no recovery (assumption of risk)
2. New: P gets a partial recovery under comparative fault principles
iii. Secondary reasonable assumption of risk:
1. Old: no recovery (assumption of risk)
2. New: P gets a full recovery
c. Overview: based on consent (not affected by express assumption of risk; can K your rights away). Implied from the facts. Overlaps w/ comparative negligence.
d. Modern Doctrine (divide Assumption of Risk into 2 parts):
i. Modern doctrine of implied assumption of risk: six questions
1. What does it mean to voluntarily encounter a risk?
2. Doesn’t voluntarily mean you have a choice?
3. What if you voluntarily make an unreasonable choice?
4. Conclusion from question 3: there is an overlap between cont. Neg. and assumption of risk
5. Did the overlap matter at common law?
a. No didn’t matter at all, would lose for two reasons
i. Met the definition of implied assumption of risk
ii. You’d lose anyways, because cont. Neg. is a complete defense
6. Does the overlap matter under comp. Fault?
ii. There are pools of factual situations
iii. But they are distinct factual pools
1. They have separate factual characteristics
iv. So: factual situations in which, before comparative fault, P was barred by AOR now must be separated into Primary or Secondary
v. Would it have met the common law assumption of risk definition? First step
vi. But simmons abolishes implied assumption of risk
vii. But in abolishing, we treat differently
viii. Is it primary, treat as no duty
ix. If secondary, see if reasonable or unreasonable
x. Reasonable, full recovery
xi. Unreasonable, comparative fault
xii. Primary Implied Assumption of Risk (D owes no duty; no recovery for P)
1. Two questions regarding primary AOR:
a. What if, as part of the relationship, D will not protect you from a risk?
i. Then D has no duty to protect you
b. What effect does that conclusion have on the P’s cause of action for negligence?
2. Treat these as no duty situations
3. Primary assumption of risk will hamper the P’s prima facie case regarding duty, because if there was a primary assumption of risk then there was no duty
4. Enter into a forward looking relationship with the D regarding whether D will protect you from risk
a. If, as part of the relationship, D will not protect you from a risk, then the D has NO DUTY to protect you
5. Primary assumption of risk arises only where parties have voluntarily entered a relationship in which P assumes well-known, incidental risks
6. Key word for primary assumption of risk is relationship
7. Exceptions to Primary Assumption of Risk:
a. Unreasonably increasing the risk of injury beyond those inherent in the activity
8. Primary assumption of risk doctrine is not limited to activities classified as sports, but applies as well to other recreational activities “involving an inherent risk of injury to voluntary participants...where the risk cannot be eliminated without altering the fundamental nature of the activity.”
9. P’s negligence claim fails because no duty is owed (P agreed D owed no duty); one of the elements is missing
10. Primary assumption of risk
a. Forward looking
b. The P and the D enter into some relationship in which the P understands and agrees that things will happen and the D will not protect them against those risks
c. Think sports
xiii. Secondary Implied Assumption of Risk (ask whether reasonable or unreasonable)
1. Three questions regarding secondary AOR:
a. How can the P act in encountering that risk?
i. Unreasonably or reasonably
b. What if P acts unreasonably? Apply comparative fault
c. What if P acts reasonably?
i. Fully recovery
2. Encountering a risk after the D already (1) owed a duty and (2) breached that duty; P either encounters the risk reasonably or unreasonably
3. Backward looking: there was already a duty and a breach
4. Not like Primary AOR, where P agrees that D will not protect P in the future
5. You can encounter that risk from the breach
a. Reasonably; or
i. Allow full recovery
b. Unreasonably
i. Don't keep common law AOR
ii. Treat as comparative fault
6. Secondary assumption of risk
a. One in which the P owed a duty to the D, and after the breach the P comes along and owes a duty
7. The issues with comparative fault and assumption of risk comes with secondary assumption of risk
8. If act unreasonably, do comparative fault
9. What do we do to the person who acts reasonably?
a. We shouldn’t bar you at all, we should just give you a full recovery
b. Abolish assumption of risk
10. If Secondary Unreasonable: treat as comparative fault
a. Old: no recovery b/c contributory negligence was a complete bar to recovery
b. New: P gets a partial recovery under comparative fault principles (P’s recovery reduced by their contributory negligence)
11. If Secondary Reasonable: allow the P a complete recovery
a. Old: No recovery b/c P’s contributory negligence was a complete bar to recovery
b. New: P gets a full recovery (biggest change) b/c P’s actions were reasonable (rescuing baby from burning building)
e. CL Assumption of Risk Requirements (if met, P impliedly assumes the risk):
i. The traditional assumed risk rules found such tacit consent when the P:
1. Knowing of the risk and appreciating its quality
2. Voluntarily chose to confront it
ii. Rationale: if voluntarily confront a known risk, that action trumps the D’s negligence
iii. Know and understand the risk; appreciate its quality
iv. Voluntarily encounter it
1. Rationale: if voluntarily confront a known risk, that action trumps the D’s negligence
v. No recovery under old law
vi. Nalwa v. Cedar Fair (2012): the common law assumption of risk theory’s focus on what the individual plaintiff subjectively knew about the nature and magnitude of the risks being encountered subjected defendants to widely disparate liability for the same conduct
vii. Traditional implied assumption of risk
1. The traditional formulation of the implied assumption of risk defense was that a P’s claim was completely barred when the P knew and understood the risk being incurred, and made a free and voluntary choice to incur it
2. Only a few states continue to follow such a broad all or nothing rule today
viii. Abolishing the implied assumption of risk defense
1. Many courts have now abandoned the implied defense entirely, often on the ground that the traditional approach is simply inconsistent with comparative fault
ix. Effect of abolition
1. What happens when the defense is abolished?
2. Cases formelry resolved under assumption of risk rationales can now be resolved by:
a. Applying the comparative fault rules,
b. Holding that he D had no duty of care, or
c. Holding that the D did not breach a duty
3. Which resolution is appropriate depends upon the facts of the case
4. Suppose P and D are rural neighbors, far from medical help
5. P’s spouse or partner is injured and needs immediate medical attention, but P’s car is not available
6. D’s car could be used, but it is in a mechanical condition dangerous to the driver
7. Should D refuse permission to use the car?
8. If he explains the risks and permits its use, but the car’s bad condition causes an injury to the P, would the P be entitled to recover, with a reduction for comparative fault?
9. Or would the P be denied all recovery on no-duty or no-breach grounds?
f. Hypos
i. The House Fire I: rescuing torts notes from burning apartment building is unreasonable (secondary unreasonable; landlord owed duty of risks to keep up the wiring properly); P can’t recover for their contributory negligence
1. Secondary assumption
2. Owed a duty, and breached that duty
3. Was your action reasonable or unreasonable?
4. Unreasonable
5. So use comparative fault
ii. The House Fire II: rescuing Renoir painting & baby: may be reasonable; have to apply Carroll Towing factors; if unreasonable, P is allowed a full recovery
iii. The loaned car
1. Page 399 note 4:
a. Rural neighbors
b. P needs immediate medical attention
c. D’s car is in mechanical condition dangerous to driver
d. P knows of the dangerous condition
e. P injured driving car and brings suit
g. Simmons v. Porter -> assumption of risk as a complete bar to P’s recovery inconsistent w/ comparative fault)
i. P was removing a leaky fuel tank from a Ford pickup truck. The tank was not properly secured, so P attempted to loosen it, causing him to be doused with gasoline. In pushing himself out from under the truck he kicked a shop light, which broke and ignited the gasoline. D’s defense was CL assumption of risk. The assumption of risk doctrine of his employment was not a complete bar because it was inconsistent w/ comparative fault/not longer sound; P could recover damages so long as the P’s negligence was less than the collective causal negligence of the other parties to the occurrence (diminished in proportion to the P’s own negligence).
ii. Simmons (pg. 336): one solution to implied assumption of risk
1. The accident: removing a leaky fuel tank
2. D’s defense: common law assumption of risk
3. Requirements:
a. Know and understand the risk
b. Voluntarily encountered it
4. Issue: relationship of implied assumption of risk to comparative fault
5. What does the court decide? What does Comparative Fault have to do with Implied AOR?
6. The court decides that the implied assumption of risk rule is incongruent with comparative fault, so abolishes implied assumption or risk
7. Why does the court think these are inconsistent?
iii. Adam Simmons was working for the Porters, doing business as Porter Farms, as a farm truck and machinery mechanic
iv. Simmons was removing a leaky fuel tank form a Ford pickup truck, and noticed that the tank was not secured with proper fastenings
v. When he attempted to loosen the tank, it fell to one side and doused him with gasoline
vi. He quickly pushed himself out from under the truck, but when he did so he kicked a shop light, which broke and ignited the gasoline, burning him seriously
vii. He sued his employer for negligently failing to provide him with a reasonably safe workplace
viii. The DC denied his claim based on the common law assumption of risk doctrine, which cna bar recovery when an employee who knows of a dangerous situation voluntarily exposes himself or herself to that danger
ix. The Court of Appeals affirmed based on existing precedent
x. The assumption of risk doctrine is a common law affirmative defense to negligence
xi. In other words, assumption of risk bars recovery when two conditions are present:
1. The employee knew and understood the risk being incurred; and
2. The choice to incur the risk was entirely free and voluntary
xii. Kansas courts discussed assumption of risk as early as 1898
xiii. But in those early caes it was viewed as a species of contributory negligence
xiv. Over time, however, this court recognized distinctions between the two doctrines
xv. Under comparative fault, a P may recover damages so long as the P’s negligence is less than the collective causal negligence of the other parties to the occurrence
xvi. But those damages are diminished in proportion to the P’s own negligence
xvii. In adopting comparative fault, the legislature intended to impose individual liability for damages based on the proportionate fault of all parties to the occurrence giving rise to the injured
xviii. The comparative fault statute expressly abolished contributory negligence, but is silent regarding assumption of risk
xix. The question before us is whether the legislature's adoption of comparative fault should abrogate the assumption of risk doctrine
xx. After reviewing our case law, the Smith court defined its task as considering whether the danger posed wa so obvious that Smith (or an ordinarily prudent person) must have known of it and whether he (or an ordinarily prudent person) must have appreciated the danger attending its sue
xxi. The court held the evidence did not conclusively show the employee knew or ought to have known of the danger and its consequences, so the DC properly submitted the issue to the jury
xxii. Smith’s holding illustrates assumption of riks’s more recent and limited utility as an employer’s vehicle for securing a judgement as a matter of law
xxiii. Smith essentially recognizes that determining when assumption of risk might apply as a matter of law actually requires the DC to analyze facts in the same way a jury ould scrutinize them in assessing a P’s comparative fault - a function that, if performed by the court, is consistent with our long standing case law requiring such facts to be determined by a jury
xxiv. And Smith still understood that as a matter of tort law, an employer has a duty to provide a safe workplace and equipment
xxv. Many state high courts have abandoned assumption of risk because of comparative fault’s enactment in theri states
xxvi. We find the rationale in these cases compelling and are now clearly convince preserving assumption of risk as a complete bar to recovery is no longer sound and should be of no practical effect given the statutory scheme of comparative fault
xxvii. Reversed and remanded
h. Gregory v. Cott (primary assumption or risk to be employed to handle a dangerous situation)
i. D contracted w/ home health care agency to care for his wife, who had Alzheimer’s. P was washing a large kitchen knife when D’s wife bumped into P, causing her to drop the knife, which struck her wrist and caused her to lose feeling in several fingers. The primary assumption of the risk was a complete bar to recovery because D owed no duty to guard against a particular risk of harm (contarsted w/ secondary assumption of risk, where duty of care was owed but P voluntarily assumed the risk). The doctrine applies in favor of those who hire workers to handle a dangerous situation. Such a worker should not be heard to complain of the nelgience that is the cause of her employment.
1. Injury: employment to care for Alzheimer’s patient
2. Primary assumption of risk: hiring workers to handle dangerous situations
ii. Primary assumption of risk is a complete bar to recovery
1. It applies when, as a matter of law, the D owes no duty to guard against a particular risk of harm
iii. Secondary assumption of risk applies when the D does owe a duty but the P has knowingly encountered a risk of injury caused by D’s assumption
iv. The injury: employment to care for Alzheimer’s patient
v. Primary or secondary assumption of risk?
1. Hiring workers to handle dangerous situations
2. Other examples: firefighters/veterinarians
vi. Limitations of primary AOR:
1. Unreasonably increasing the risk of injury beyond those inherent in the activity (i.e. the no duty scope has limits)
vii. This is a primary assumption of risk case
viii. Anything within the risks of alzheimers is within the range of the relationship that the P assumed
ix. So have to define the relationship and what the P is agreeing the D won’t be liable for
x. The relevant facts are undisputed
xi. In 2005, D Bernard Cott contracted with a home healthcare agency to assist with his 85 year old wife and codefendant Lorraine, who had long suffered from Alzheimer’s disease
xii. The agency assigned P Carolyn Gregory to work in the Cott’s home
xiii. Gregory was trained to care for Alzheimer’s patients, and had done so in other assignments
xiv. She knew they could be violent
xv. Bernard told her Lorraine was combative and would bite, kcik, scratch, and flail
xvi. Gregory’s duties included supervising, bathing, dressing, and transporting Lorraine, as well as some housekeeping
xvii. In September 2008, Gregoryw as washing dishes while Lorraine sat at the kitchen table
xviii. Beranrd was not at home
xix. As Gregory was washing a large knife, Lorraine approached her from behind, bumped into her, and reached toward the sink
xx. When Gregory attempted to restrain Lorraine, she dropped the knife, which struck her write
xxi. As a result, gregory lost feeling in several fingers and experienced recurring pain
xxii. Primary assumption of risk is a complete bar to recovery
xxiii. It applies when, as a matter of law, the D owes no duty to guard against a particular risk of harm
xxiv. Secondary assumption of risk applies when the D does owe a duty, by the P has knowingly encountered a risk of injury caused by the D’s breach
xxv. Liability in such cases is adjudicated under the rules of comparative negligence
xxvi. Here, the Cotts rely on the primary assumption of risk doctrine, which operates as an exception to the general duty of care
xxvii. Primary assumption of risk cases often involve recreational activity, but the doctrine also governs claims arising from inherent occupational hazards
xxviii. We have never held that the doctrine of assumption of risk relieves all persons of a duty of care to workers engaged in a hazardous occupation
xxix. However, the doctrine does apply in favor of those who hire workers to handle a dangerous situation, in both the public and the private sectors
xxx. Such a worker, as a matter of fairness, should not be heard to complain of the policy that is the cause of his or her employment
xxxi. In effect, we have said it is unfair to charge the D with a duty of care to prevent injury to the P arising from the very condition or hazard the D has contracted with the P to remedy or confront
xxxii. This rule encourages the remediation of dangerous conditions, an important public policy
xxxiii. Those who hire workers to manage a hazardous situation are sheltered from liability for injuries that result from the risk that necessitated the employment
xxxiv. Gregory notes that she was not a certified health care professional, and asserts that Lorraine was not her patient
xxxv. She points out that unlike the P in Herrle, she was not caring for her client at the time of her injury, but instead was engaged in housekeeping
xxxvi. Accordingly, Gregory maintains that primary assumption of risk should not bar her suitk and her claims should instead be analyzed under the secondary assumption of risk doctrine
xxxvii. Secondary assumption of risk, however, is predicated on the existence of a duty
xxxviii. Gregory suggests she was as much a housekeeper as a caregiver, and emphasizes that she was injured while washing dishes, not directly attending to Lorraine
xxxix. If Gregory had been retained as housekeeper, primary assumption of risk would not bar her action because she would not have been hired to manage the risks posed by Lorriane’s dementia
xl. But Greogry worked for a home health care agency, not a housekeeping service
xli. The circumstance that her duties included some housekeeping does not alter the central reason for her employment:
1. Lorraine’s inability to care for herself due to Alzheimer’s disease
xlii. The fact establishes the relationship as caregiver and patient, and supports the application of primary assumption of risk
xliii. In general, primary assumption of risk does not bar recovery when the D’s actions have unreasonably increased the risks of injury beyond those inherent in the activity
xliv. If Bernard had one or failed to do something that elevated Gregory’s risk of injury, this limitation on the doctrine would apply
xlv. But, having hired Greogyr ot care for Lorraine, bernard owed Gregory no duty to protect her from the ordinary risks that arose in the course of that employment
xlvi. Gregory also contends that intentional conduct does not come within the scope of primary assumption of risk, so that her battery claim against Lorraine should survive
xlvii. Determining Lorraine’s intent when Gregoryw as injured, or indeed the intentions of any late stage Alzheimer’s patient, is an uncertain enterprise
xlviii. In any event, whether intentional or not, violent conduct by such patients is an inherent aspect of the caregiving function, and therefore within the scope of the assumed risk
i. Betts: household worker trips over items on stairs
i. Secondary AOR: no indication in employment arrangement that she would have to encounter those risks
ii. Household worker injured - trips over items on stairs
iii. Did the household worker assume the risk under traditional common law principles?
1. Knowledge
2. Voluntarily encounter
iv. Primary or secondary A/R?
1. Is it within the risks of the job she has taken?
v. In Betts v. Crawford, the court held that the employer had a duty to provide a safe place to work, and that implied assumption of risk had nothing to do with the case
vi. Affirming a jury verdict for P, albeit one that reduced her recovery by 15% for her own fault, the court said that there is no distinction between contributory negligence and assumption of risk when raised as a defense to an established breach of duty
vii. Are Betts and Gregory distinguishable?
viii. Or do they simply expose that duty is a policy decision on which judges will differ?
j. Primary AOR: the sports cases
i. Test: avoid reckless disregard of safety
ii. Inherent risks is sports can include intentional torts
iii. But doesn’t include anything
iv. At some point, the D’s actions are a reckless disregard
v. No duty for risks inherent in a sport
vi. Competitive sports:
vii. Nalwa v. Cedar Fair (2012):
1. Judges deciding inherent risk questions may consider not only their own or common experience with the recreational activity involved but may also consult case law, other published materials, and documentary evidence introduced by the parties
viii. Spectators and primary assumption of risk
1. Primary assumption of risk or limited duty rules (such as the Baseball Rule discussed in Roundtree) are often applied to bar claims by spectators injured by risks inherent in the game
2. Could the concept behind this approach be captured by saying that stadium owners and operators simply have no duty to protect spectators (who are, after all, business invitees) against the ordinary hazards of the sports activity, or, perhaps more accurately, to protect against whatever inherent risks remain after due care is exercised?
3. If so, then is the continued use of a primary assumption of risk defense still needed?
ix. Increasing inherent risks
1. A spectator may recover if the D has increased the inherent risks of watching the sports
2. Was that the situation in Coomer?
3. Might that be the situation in the Nevada throw-souvenir case in Note 3 above?
x. Note: Sports Participants
1. General Rules
a. Participants in sports activities are governed by rules similar to those that apply to spectators
b. In the language of primary assumption of risk, sports participants impliedly assume the risk of the dangers inherent in the psort, and thus have no claims for negligence if injury results from those inherent risks
c. In the newer terminology, we might say that the D either owes no duty to reduce inherent risks or does not breach a duty by failing to protect a participant from such risks
2. Inherent risks
a. It is probably safe to say that in general, participating in a sporting activity - skiing, or playing baseball, for example - exposes you to risks that go beyond those of mere spectating
b. In some settings, these inherent risks do not include the risks created by D’s negligence
c. For example, for a skier, falling and being hurt is an inherent risk of the sport, but hitting a hidden bush left on the beginner’s slope because of the operator’s negligence is not
d. In other settings, especially those involving competitive sports, one participant may well face the inherent risk that another participant will act negligently and cause harm - that is, the negligence of excited players is simply an inherent risk of the game
e. A co-pariticpiant’s violation of the rules of the sport may even be an inherent risk, leaving the injured player without a negligence claim
3. Limited-duty rules
a. A number of courts, and some legislatures, have adopted a limited duty of care in this setting, providing that co-participants owe only a duty to avoid intentionally or recklessly injuring each other
b. Should such a limited duty rule be applied in a non-contact sport?
4. Expectations of the parties
a. Rather than distinguishing between inherent and non-inherent risks, does it make more sense to focus on the reasonable expectations of the parties?
xi. Coomer v. Kansas City Royals Baseball Corp. (hot dog toss not an inherent risk of watching baseball game)
1. P was injured when he was hit in the eye with a hot dog thrown by the Kansas City Royals mascot. The issue was whether the risk of being injured by the hot dog was one of the inherent risks from watching the baseball game that P assumed merely by attending. The hot dog toss was NOT one of the inherent risks in watching the baseball game because the spectators’ enjoyment of watching the sport is NOT ALTERED by not having the hot dog toss. The Royals owed fants a duty to use reasonable care and can be held liable for damages for a breach of that duty
a. Observer, not participant
b. Test: reckless disregard for safety, a lot of intentional acts will be left w/in primary AOR; whether getting hit by hot dog was inherent part of watching a baseball game
c. Risk has to be so outside the scope of the sport that it’s not w/in primary AOR
2. Note: this P is an observer, not a participant
3. Primary or Secondary AOR?
a. Test: inherent part of watching a baseball game
b. Did Royals alter or increase the risks?
c. Compare: hit by foul ball. Is getting hit by a foul ball the same thing as getting hit by a hot dog? Is this decision correct?
4. Hotdog tossing is not an essential part of watching a baseball game
5. With these cases, have to define what the activity is to begin with
6. And then can determine what is essential to that activity
7. The court here seems to take a narrower view on the activity
8. Primary assumption of risk cases tend to be sports cases
9. When you engage in any sport with contact in it, you are recognizing that you will not be protected against activities inherent in that sport
10. John Coomer claims he was injured when he was hit in the eye with a hotdog thrown by Sluggerrr, the Kansas City Royals amscot
11. Evidence showed that every Royals home game since 2000 has featured a Hotdog Launch between innings, in which Sluggerrr stands on top of the visitor’s dugout and either fires hotdogs into the crowd using an air gun, or tosses hotdogs by hand to fans seated nearby
12. Coomer sued the Kansas City Royals Baseball Corporation, claiming the team is responsible for Sluggerrr’s negligence and the damages it caused
13. A jury found in favor of the Royals, and Coomer appeals
14. Among the jury instructions was one asking the jury to decide whether the risk of being injured by Sluggerrr’s hotdog toss is one of the inherent risks of watching a Royals home game that coomer assumed merely by attending
15. Whether a particular risk is inherent in watching a sporting event is a question of law of the court, not a question of fact for the jury
16. It is safe to say that judicial analysis and application of assumption of the risk doctrine has not always achieved high marks for clarity and precision
17. Historically, courts often failed to draw or maintain important distinctions between this doctrine and defenses such as contributory negligence, which, though they may have seemed similar to assumption of the risk, were quite different
18. Admittedly, those distinctions seldom made any difference as a practical matter because any of these often-overlapping denses was sufficient to bar complete all recovery by the P
19. At least this was so before the advent of comparative fault
20. The proper application of implied primary assumption of the risk in this case - unaffected by Gustafson - is this:
a. If Coomer was injured by a risk that is an inherent part of watching the Royals play baseball, the team had no duty to protect him and cannot be liable for his injuries
b. But, if Coomer’s injury resulted from a risk that is not an inherent part of watching baseball in person - or if the negligence of the Royals altered or increased one of these inherent risks and causes Coomer’s injury - the jury is entitled to hold the Royals liable for such engelince and, to the extent the reasonableness of Coomer’s actions are in dispute, the jury must apportion fault between the parties using comparative fault principles
21. According to the Royals, the risk to a spectator of being injured by Sluggerrr’s hotdog toss shares the same essential characteristics as the other risks that this Court (and many others) determined long ago were inherent in watching a baseball game in person, i.e., risks that a spectator will be injured by a flying ball or bat
22. The Court disagrees
23. The rationale for barring recovery for injuries from risks that are inherent in watching a particular sport under implied primary assumption of the risk is that the defendant team owner cannot remove such risks without materially altering either the post that the spectators come to see or the spectator’s enjoyment of it
24. No such argument applies to Sluggerrr’s hotdog toss
25. Millions of fans have watched the Royals (and its forebears in professional baseball) play the national Pastime for the better part of a century before Sluggerrr began tossing hotdogs, and millions more people watch professional baseball every year in stadiums all across this country without the benefit of such antics
26. Accordingly, the Court holds as a matter of law that the risk of injury from Sluggerrr’s hotdog toss is not one of the risk inherent in watching the Royals play baseball that coomer assumed merely by attending a game at Kauffman Stadium
27. This risk can be increased, decreased or eliminated altogether with no impact on the game or the spectators’ enjoyment of it
28. As a result, Sluggerrr (and, therefore, the Royals) owe the fans a duty to use reasonable care in conducting the Hotdog Launch and can be held liable for damages caused by a breach of that duty
29. This Court vacates the judgement and remains the case
xii. Avila case: facts: a beanball. P was intentionally hit
1. Holding: it was an inherent risk of the sport
a. Fact it was against the rules is not determinative
b. Otherwise: imposition of liability might well fundamentally alter the nature of the sport
xiii. Compare: Gavin case
1. Hit in abdomen with hockey stick
c. Duty Again: Limited, Modified, or Expanded Duty of care
i. Overview
1. The “usual duty” is to act as an RPP
2. Duty as (1) setting a standard for particular, individual cases, or (2) establishing a general principle applying across many cases
3. Situations in which the limited duty or no duty issue arises: (1) context and (2) relationship b/w P and D
a. AL Guest Statute: guests not entitled to recovery b/c not paying; for guest to recover, guest has to show “willful/wanton misconduct”
b. Hypo: the Alabama Shakes Concert
i. Friend drives you to a concert, you’re looking at your phone, your friend looks over and ends up rear ending another car. You sue your friend for negligence envelope. Alabama guest statue says must be willful or wanton misconduct by the operator. 
ii. If exchanges beer for ride, this could arguably be payment.
c. This statute sets a lower standard
d. As of 1970, almost every state in the country had guest statutes
e. If you are a guest in somebody’s car, the duty of the driver was a duty not to act wantonly or recklessly
f. Hard for a guest to recover
g. California SC threw out the statute though, said it was unconstitutional 
h. These statutes are almost all gone now though
i. Alabama shows a lessened duty of care
4. Lower standards
a. Some guest statutes state the standard as gross negligence, others as willful or wanton misconduct
b. There are variations of these two basic forms
c. The willful, wanton standard may be construed to require not merely extremely negligent conduct, but also a bad state of mind
d. Litigation under guest statues often examined whether a jury case has been made on the statutory gross negligence or willful misconduct standard
5. Who is a guest?
a. The guest statues raised some less obvious issues, notably those associated with the question of who is a guest?
b. Problems arise if the guest is injured in entering or leaving the car, for example, and also if he guest is paying a part of the cost of travel, or is providing non-monetary assistance to the driver
6. Limited duties - past and present
a. The era of the guest statutes is largely over
b. Why bother to consider them?
c. One reason is that guest statues set up a limited legal duty that closely resembles some others we will see in this chapter
d. Consider as you proceed whether your evaluation of the guest statutes should reflect your evaluation of other limited duty cases
e. Consider also whether the constitutional considerations would be the same when we come to other cases of limited uteis, starting with the landowners’ rules
ii. The Duty Issue Generally
1. Whether a duty is owed is a question of law. In deciding whether to impose a duty, the court must make a policy decision. The court may consider various moral, social, and economic factors, including the fairness of imposing liability, the economic impact on the D and on similarly situated parties, the need for an incentive to prevent future harm, the nature of the D’s activity, the potential for an unmanageable flow of litigation, the historical development of precedent, and the direction in which society and its institutions are evolving.
iii. Limited Duty: introduction
1. Until now: we have assumed a duty existed
2. The usual duty: to act as a reasonable and prudent person under the circumstances
3. Sometimes have used the word loosely: duty not to exceed the speed limit
4. Now: looking at duty in categories of cases. As a standard or general principles that applies in a particular category
5. Limited duty or no duty situations
6. The underlying question: why would courts limit the duty of care? Consider the categories we will cover:
a. Landowners/occupiers and lessors
b. Professionals
c. Nonfeasance and creation of duty
d. Contracts, promises and creation of duty
e. Duty to protect from actions by third persons
f. Duty to protect from infliction of emotional distress
7. Duties of care can vary
8. Can be RPP
9. Can be heightened (common carrier)
10. Or lowered (guest statutes)
iv. So the term duty usually refers to a standard or general principle that measure the defendant’s obligations to the P
v. A standard can have general application beyond the facts of the particular case
vi. Duty of Carriers and Drivers
1. Overview
a. Common carriers have the highest duty of care; not strict liability, but it’s a higher duty than reasonable care. If get injured from a bus accident, it is very easy to recover - bus drivers treated as essential carriers of people
2. The traditional common-carrier rule
a. A common carrier is one who undertakes to transport all persons indiscriminately and is in the business of carrying passengers
b. Often the standard owed to passengers by such defendants is stated as the highest degree of care, or the utmost care
3. Contemporary rejection of a heightened standard
a. Many courts have no wrejected the traditional higher standard of care in favor of the general negligence standard of reasonable care under the circumstances
4. The rationale for a higher standard
a. Still, many states have retained a heightened standard for common carriers
b. What is the rationale for a higher duty?
5. Who is covered by a higher standard?
a. Many states that apply a heightened standard for common carriers see the category as narrowly tailored to include only those in the business of carrying everyone who asks
b. This usually includes taxis, buses, railroads, airplanes, ferries, and other modes of commercial transportation
c. However, some courts have taken a more expansive view
d. State statutes may specify who fits within the category
6. Doser v. Interstate Power Co. (carriers of passengers -> higher duty of care; example of limited duty)
a. D’s bus was in a car accident and a passenger on the bus was injured. The court was correct in submitting various specifications of nelgience to the jury because carriers of passengers must exercise more than ordinary diligence for their protection (high degree of care demanded of common carriers and the factual situation presented). Carrier is liable for slight negligence. P made a prima facie case by showing she was a passenger of a bus and was injured after the collision.
i. “More than ordinary diligence”
ii. “Sligh negelince”
iii. Taxis, buses, railroads, airplanes, ferries
b. Bus accident case
c. Heightened duty of care
d. A duty to protect passengers to a degree that is almost an obligation to prevent any injury to them
e. Have to exercise more than ordinary care
f. High degree of care
g. Normal duty of care doesn’t apply
h. Common carriers are people who open themselves up to taking the public generally
i. Taxis, railroads, etc…
j. In California, it goes even further -> Indiana Jones ride at Disneyland
k. This rule might be trending out though, NY doesn’t use it anymore
l. Carrier of passengers for hire must exercise more than ordinary diligence for their protection
m. Its duty stops just short of insuring their safety
n. It is bound to protect its passengers as far as human care and foresight will go and is liable for slight negligence
o. The high degree of care must be exercised in foreseeing, as well as in guarding against, danger
p. P made a prima facie case by showing she was injured while a passenger on the bus by a collision between the bus and ht automobile
q. This case upon Ds the burden to show their freedom fro mengleicne in causing hte collision
r. Given the high degree of care demanded of common carriers and the factual situation presented, we hold the court was correct in submitting the various specifications of negligence to the jury
vii. Duty of Landowners and Lessors
1. Overview
a. Licensees are all about what they permit on the property
b. Invitees are business or public entrants
c. Trespassers are the other end of the spectrum
d. Anyone in the middle is probably a licensee
e. The landowner knows they are there, and permits it
f. 3 Categories of Entrants onto Land:
i. Duty to trespassers:
1. A trespasser is any person who has no legal right to be on another’s land and enters the land without the landowner’s consent
2. Avoid willful/wanton conduct
3. Until actually discovered or D has facts within knowledge so she has “reason to know”
4. No duty to inspect the property
5. Footpath exception
6. Avoid willful/wanton conduct (this is the general standard before you know of them or facts that they might be there)
7. Until actually discovered or D has facts within knowledge so that s/he has reason to know
8. A greater duty arises when you have knowledge or facts that they are there
9. Applied here: the tennis shoe
a. Wanton and willful?
b. Reasonable after discovery?
10. More trespassers:
a. No duty to inspect the property. Key is knowledge
b. Artificial conditions only: not natural ones
c. Footpath exception: goes further
i. Frequent trespasser exception
ii. If there’s conditions that exist that trespassers are frequently there, you owe a duty to them even if you don’t have knowledge of them being there now or facts that they are there
iii. Duty of ordinary care
d. Not defined by using common law tort of trespass
11. As Gladon indicates, under the traditional view, landowners do not owe a duty of reasonable care to either trespassers or licensees
12. Instead, the landowner owes only the duty to avoid intentional, wanton, or willful injury
13. That statement, however, is usually applied only when the landowner has not discovered or received notice of imminent danger to the entrant (the Restatement Second uses the term has reason to know, meaning that the D is aware of some specific fact, like the shoe on the track in Gladon, which directly shows the danger; the should have known language of reasonable care would not suffice)
14. If the landowner discovers both the presence of the entrant and the fact that he is about to encounter a danger, the situation is different
15. In that case, some courts might say that the landowner who fails to act reasonably in the face of this known danger to an entrant (by trying to warn him, for example), is then guilty of willful or wanton misconduct
16. Others might say with the Gladon court that in such a situation the landowner owes a duty of reasonable care (which may be expressed more specifically as a duty to warn him of the danger)
17. The two ways of addressing this situation thus appear to come down to the same bottom-line, with liability in either case for failing to act with reasonable care in light of the known situation
ii. Duty to Licensees
1. A licensee is someone who is on the land with permission, but with a limited license to be there
2. Permitted to enter
3. Duty to avoid willful/wanton
4. Includes social guests b/c guests don’t pay
5. Generally treated like trespassers, but will be owed a duty closer to full duty of reasonable care b/c landowner/occupier knows the licensees are there
6. Permitted to enter
7. Duty to avoid willful/wanton
8. Not all that different from the duty owed to trespassers
9. Includes social guests
a. Differentiate duty from trespasser duty?
i. With trespassers, duty of reasonable care is only for the discovered facts
ii. Otherwise, the duty is wanton/willful for artificial conditions
iii. With social guests, some courts will consider natural conditions as well as artificial conditions
b. Maybe natural as well as artificial conditions
iii. Duty to Invitees (paying)
1. An invitee is any person on the premises:
a. At least in part for the pecuniary benefit of the landowner (a business invitee); or
b. Who is on premises held open to the general public (a public invitee)
2. Business visitor; there for the business purpose of the landowner (economic benefit test) (University bush case - was invited for donations; trapdoor case)
3. Public invitation (Arkansas bridge case - people allowed on bridge for fishing)
4. Business visitor: economic benefit test
5. Public invitation: open to public
a. Hypo: the pollution control tests
6. Duty owed to invitees
a. Landowners and occupiers owe a duty of reasonable care to invitees
b. There are many specific common-law rules about what this entails
c. All such rules are merely specific applications of the general duty of care that we explored earlier in the course
d. Not all landowner negligence questions need focus on the issue of duty
iv. Social guests
1. Notice that the traditional definition of invitee would exclude social guests in a home
2. Indeed social guest are considered licensee in the traditional view, because they are not present for the pecuniary benefit of the landowner
3. Some states have now broadened the definition of invitee to include social guests
2. Traditional CL Duties
a. Trespassers
i. Duty owed to trespassers: refrain will willful/wanton misconduct
1. Exceptions:
a. If D actually discovers a trespasser on the property, then P is still a trespasser, but if he’s discovered, you owe him a full duty of reasonable care. If the trespasser is covered, have the ability to prevent injury b/c have knowledge of the trespasser being there
b. If D has reason to know of the trespasser, owes duty of care to the trespasser. BUT: landowner does NOT have to inspect the property to find the trespasser
2. Footpath exception: situation where the landowner is not aware of a specific trespasser/doesn’t know who the actual trespasser is; there’s a footpath - have to take reasonable care w/ footpath; duty to investgage footpath.
b. Gladon v. Greater Cleveland Regional Transit Authority (not an invitee once left platform and entered railroad track; no duty of care owed to trespasser except to refrain from willful/wanton misconduct)
i. P boarded a rapid transit train after watching a game. P exited at the wrong stop and was chased and attacked by 2 men, who kicked P onto the tracks. Train operator put the train in braking mode upon observance of P’s leg on the track. Train did not stop in time and struck P. P was not an invitee; D’s invitation to P to use their premises did not extend to the area on or near the tracks. D had no duty to anticipate trespassers (only owed duty to refrain from willful/wanton misconduct; didn’t owe a duty of care to trespassers). D’s invitation to P to use their premises did not extend to the area on or near the tracks. D’s duty to use ordinary care did not arise until D knew P was on the tracks. Whether D should’ve known a person was on the tracks upon observing the tennis shoe remains a jury question. Reversed and remanded for a new trial; jury instructions that P was an invitee were erroneous b/c once P got on track, was a trespasser. Q whether D acted reasonably once she discovered the shoe.
1. On platform: P was an invitee b/c he paid to be there
2. On track: P was a trespasser b/c he was invited only to the platform
ii. Unsure of how he ended up on them, but he ends up on the railroad tracks
iii. Train comes, operator breaks too late, and the train injures him
iv. Is he a trespasser, licensee, or invitee?
v. He is a trespasser at this point
vi. Gladon originally an invitee into the station
vii. So he was due the normal duty of reasonable care
viii. But then he falls on the tracks, so he becomes a trespasser
ix. We don’t apply the common law definition of trespass to see if he is a trespasser
x. We just see where he is
xi. So the Ds owe him a duty to not act willfully or wantonly at that point
xii. Why does the tennis shoe matter?
xiii. A person becomes a trespasser once the landowner has reason to know of them
xiv. They don’t have to go and look for them, but if facts are within their knowledge they could know
xv. So the tennis shoe is important because the train conductor would have had reason to know that there was a trespasser on the tracks
xvi. Once a person discovers a trespasser, they have a duty to use ordinary care with respects to the risks that were discovered or within their knowledge
xvii. Is that different from the duty owed to an invitee? Yes
xviii. For invitee, it's a duty to act reasonably to risks that are knowable, not just risks or facts that you have discovered
xix. This becomes a mess for a jury
xx. They have to evaluate the facts behind the duty to figure out when the person was discovered and when the person should have been discovered
xxi. There is a question about the mushroom, whether the conductor screwed up and should have come to a complete stop earlier
xxii. Greater Cleveland Regional Transit Authority (RTA) appeals from a jury verdict awarding Robert M. Gladon $2,736,915.35 in damages arising from RTA’s operation of a rapid transit train
xxiii. Gladon purchased a passenger ticket and boarded an RTA rapid transit train at Terminal Tower after attending a Cleveland Indians’s night game with friends
xxiv. During the baseball game, Gladon consumed about 5 16-ounce beers
xxv. He left his friends at the stadium in search of a restroom, and ended up traveling alone on the RTA trains
xxvi. He mistakenly exited the train at the West 65th Street STation and, once on the platform, was chased and attacked by two unknown males
xxvii. Galdon testified that he remembered being rolled up in a ball on the tracks but he could not recall if he had jumped onto the tracks or had been pushed onto the tracks
xxviii. While there, whoever, he did recall being kicked in the head
xxix. While Gladon lay on the tracks with his legs draped over the rail, an RTA rapid train approached the station
xxx. Mary Bell, the train’s operator, had the train in braking mode when she observed first a tennis shoe and then Gladon’s leg on the tracks
xxxi. The operator pulled the cinestar, or control handle, back and hit the mushroom, or emergency brake
xxxii. Unfortunately, the train struck Gladon causing him serious and permanent injuries
xxxiii. Galdon sued RTA and the operator alleging negligence in the security of RTA’s premises and in the operation of the train
xxxiv. Specifically, Gladon alleged that the operator was nelgient by failing to bring the train to a stop after the point she perceived or should have perceived the P’s peril prior to her striking the P
xxxv. The trial court granted RTA summary judgment as to the negligent security claim and the case proceeded to trial on the negligent operation claim
xxxvi. The trial court overruled RTA’s motion for a directed verdict at the close of Galdon’s case-in-chief
xxxvii. The court instructed the jury that as a matter of law that the only evidence produced by either side indicates that the P was an invitee
xxxviii. The court further informed the jury that the driver of a rapid transit car with the right of way must use ordinary care
xxxix. Therefore, to avoid colliding with a person found on the tracks, the defendant is required to use ordinary care to discover and to avoid danger
xl. Invitees are persons who rightfully come upon the premises of another by invitation, express or implied, for some purpose which is beneficial to the owner
xli. The status of an invitee is not absolute but is limited by the landowner’s invitation
xlii. The visitor has the status of an invitee only while he is on part o the land to which his invitation extends - or in other words, the part of the land upon which the possessor gives him reason to believe that his presence is desired for the purpose for which he has come
xliii. If he invites goes outside of the area of his invitation, he becomes a trespasser or a licensee, depending upon whether he goes there without the consent of the possessor, or with such consent
xliv. RTA’s invitation to Gladon to use their premises did not extend to the area on or near the tracks
xlv. In fact, Gladon acknowledge that RTA did not permit the public in the area on or near the tracks
xlvi. Gladon contends that he retained his invitee status because there was no evidence that he intentionally or prosely entered upon the track area
xlvii. According to the Restatement, so far as the liability of the possessor of the land to the intruder is concerned, however the possessor’s duty, and liability, will be the same regardless of the manner of entry, so long as the entry itself is not privileged
xlviii. In determining whether the person is a trespasser within the meaning of htsi section, the question whether his entry has been intentional, nelgient or purely accidental is not material, except as it may bear on the existence of a privilege
xlix. Furthermore, whether Galdon was privileged to enter the tracks is immaterial
l. A person privileged to enter the land is owed the same duties as al icensee
li. Because the duties owed to a licensee and trespasser are the same, whether Gladon was privileged to enter the land does not change the standard of care RTA owed to him
lii. Because Galdon then became either a licensee or a trespasser for purposes of determining the duty RTA owed to him, the trial court erred in instructing the jury that he was an invitee as a matter of law
liii. A landowner owes no duty to a licensee or trespasser except to refrain from willful, wanton or reckless conduct which is likely to injure him
liv. Furthermore, a railroad owes no duty to anticipate or prevent the presence of licensees or trespassers
lv. When a trespasser or licensee is discovered in a position of peril, a landowner is required to use ordinary care to avoid injuring him
lvi. The duty to exercise ordinary care arises after he landower knows, or form facts within his knowledge should know or believe, that a trespasser or licensee is on the land
lvii. Having instructed the jury as a matter of law that Gladon was an invitee the trial court assigned RTA a duty of ordinary care to discover and to avoid danger
lviii. These instructions erred in two respects:
1. First the instructions imposed upon RTA a duty to use ordinary care to discover Galdon’s presence
a. To the contrary, RTA was under no duty to anticipate trespassers and could only be liable for injuries resulting from willful or wanton conduct
2. Second, the instructions imposed upon RTA a duty to use ordinary care to avoid injuring Gladon prior to the operator's discovery of him
a. Rather, RTA’s duty to use ordinary care to avoid injuring Galdon did not arise until RTA knew or should have known that Gladon was on the tracks
b. Whether the operator knew or should have known a person was on the tracks upon observing the tennis shoe remains a question for the jury
lix. Given that the instructions were erroneous and prejudicial, we reverse the judgement of the court of appeals and remand this cause for a new trail
lx. RTA owed Gladon no duty except to avoid injuring him by willful or wanton conduct prior to discovering Gladon on the tracks
lxi. Willful conduct involves an intent, purpose or design to injure
lxii. Wanton conduct involves the failure to exercise any care whatsoever toward those to whom he owes a duty of care, and his failure occurs under the circumstances in which there is greater probability that harm will result
lxiii. Viewing these facts in the light most favorable to Galdon, we find that in this trail reasonable minds could have reached different conclusions regarding whether the speed of the train at the time the operator approached the West 65th platform meets the wanton standard in light of the operator’s duty to adjust the train's speed of the range of vision and to the known track conditions
lxiv. Therefore, the trial court did not err in overruling RTA’s motion for a directed verdict or judgment notwithstanding the verdict
lxv. RTA owed Gladon a duty to use reasonable care to avoid injuring Galdon after the operator discovered Gladon on the tracks
lxvi. Here, again, the RTA contends that Gladon failed to produce evidence of a breach of that duty
lxvii. Viewing these facts presented in this trail in the light most favorable to Gladon, reasonable minds could have reached different conclusions as to whether the operator exercised ordinary care
1. First, the point at which this duty arose remains a question for the jury
a. Reasonable minds could have reached different conclusions regarding whether the operator should have known a person was on the tracks when she saw the tennis shoes
2. Second, when the operator did realize a person was on the tracks, she was not sure whether she pulled the cinestar all the way back to the maximum braking mode before she hit the mushroom when she observed Galdon’s legs on the tracks
3. Furthermore, the operator testified that she was not sure whether she hit the mushroom before or after the train struck Gladon
lxviii. Judgment reversed and cause remanded
3. Child Trespassers
a. Overview
i. Modern Rule for Child Trespassers
1. Children likely to trespass
2. Unreasonable risk
3. Children do not discover/realize
4. Artificial conditions and the “common hazard” limitation
5. The modern rule: attractive nuisance doctrine
a. Children likely to trespass
b. Unreasonable risk
c. Children do not discover/realize
d. Must prove negligence; forgvies the trespass
ii. Dangerous Instrumentality Doctrine: operating hazardous machinery
1. Started out as turntable doctrine - locomotives w/ turntables; kids were attracted and were severely injured
iii. Artificial conditions and the common hazard limitation
1. There are some jurisdictions that carve out an expectation regarding artificial conditions
2. No duty for common hazards - in Arizona, they say no duty for irrigation canals
iv. Attractive Nuisance Doctrine (MEMORIZE)
1. “A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon land if:
2. the place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and
3. the condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children, and
4. the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the reas made dangerous by it, and
5. the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved, and
6. the possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children.”
7. Age makes a difference for attractive nuisance doctrine
a. Essentially just applies to young children
8. More on attractive nuisance doctrine
a. P must prove negligence. The doctrine forgives the trespass under certain circumstances
b. Doctrine applies to artificial conditions on land, but:
c. Common hazard exception in some states limits some artificial conditions
d. The original theory of the attractive nuisance
e. Were these defendants treated justly?
9. The court decides duty issues, so the court will decide if the attractive nuisance doctrine applies
10. If you just leave it as a breach duty, the jury would have to decide
11. Restatement Second of Torts 339 Attractive Nuisance: Comment
a. Necessity that children’s presence be caused by dangerous condition
i. The possessor is subject to liability to children who after entering the land are attracted into dangerous intermeddling by such a condition, 
12. Tender years
a. The special child trespasser rules apply only to children who, because of their tender years, are foreseeably unlikely to appreciate dangers and to avoid them
b. Thus the attractive nuisance doctrine applies mainly to children of grade school age or younger, and only rarely to teenagers
13. Identifying attractive nuisances
a. Some courts have said that common hazards, such as fire and pools of water cannot be considered attractive nuisances and the trespassing child who drowns in a stock pond is entitled to no protection form the landower
b. The better explanation for many of these cases may be that there is a duty of care owed, but that given the importance of stock ponds and the difficulty of fencing them, the duty is not breached, which is to say the D is not negligent
c. This explanation is supported by the fact that even in states that announce a common hazard rule, recovery is sometimes allowed for swimming pool deaths and for injuries by hidden burning embers
b. Bennet v. Stanley (Child trespasser -> adoption of attractive nuisance doctrine)
i. P discovered his son and wife were drowning in the nieghbors’ pool, which had been left abandoned, had become pond-like with frogs and was unfenced with no trap. Child trespasser was owed a different duty of care because of attractive nuisance doctrine: children do not always appreciate danger and need protection by adults. The place where the conditions existed is one which the possessor should’ve known children were likely to trespass and would result in an unreasonable risk of death or serious bodily harm to such children.
ii. Dangerous instrumentality rule
iii. Turntable doctrine
iv. They were not invitees or allowance of them to be there
v. So they were trespassers
vi. But the difference here is that there is a child trespasser
vii. There is more care needed for children, because the risk is greater
viii. The greater the risk, the more care is required of a reasonable person
ix. This is basically breach
x. Court says you generally have to give more care to children because there is more risk
xi. But this case is about duty not breach
xii. The court talks about the dangerous instrumentality doctrine, but doesn’t apply it because a pool is not a dangerous instrument
xiii. So they apply attractive nuisance doctrine instead
xiv. This is a big deal, have to know it
xv. Heart of this doctrine is a, b, and c; but d and e important
1. The possessor/owner should have known that children were likely to trespass on the property with the dangerous condition
a. Here, the children were maybe likely to trespass
b. Houses were close together, owners had seen children playing unsupervised before
c. The kid will also be interested by the pool
2. Possessor/owner should have known that the condition could cause injury or death; basically should have known that it’s a risk
a. Ya, it’s a pool and you can fall in
3. Children do not discover or realize the risk
a. Kids 5 years old, so probably didn’t discover the risk
4. Looks like the carroll towing factors; balancing utility
5. Looks like breach
xvi. In this case we are called upon to determine what level of duty a property owner owes to a child trespasser
xvii. We resolve the question by adopting the attractive nuisance doctrine set forth in Restatement of the Law 2d, Torts
xviii. When Rickey G. Bennett, P-appellant, arrived home in the late afternoon on March 20 1997, he found his two young daughters crying
xix. The three-year-old, Kyleigh, told him that mommy and Chance, her five-year-old half-brother, wer drowning in the water
xx. Bennett ran next door to his neighbors’ house to find mother and son unconscious in the swimming pool
xxi. Both died
xxii. The pool became pond like
xxiii. It contained tadpoles and frogs, and Mr. Stanley had seen a snake swimming on the surface
xxiv. The pool contained no ladders, and its sides were slimy with algae
xxv. Rickey and Cher Bennett rented the house next to the Stanleys
xxvi. The houses were about one hundred feet apart
xxvii. There was some fencing with an 8 foot gap between the two properties
xxviii. The Stanleys were aware that the Bennetts had moved next door and that they had young children
xxix. They had seen the children outside unsupervised
xxx. Stacey Stanley ahd once called Chance onto her property to retrieve a dog
xxxi. The Stanleys testified, however, that they never had any concern about the children getting into the pool
xxxii. They did not post any warning or no trespassing signs on their property
xxxiii. Kyleigh told her father that she and Chance had been playing at the pool on the afternoon of the tragedy
xxxiv. Bennett sued the Stanleys on a negligence theory, specifically alleging that appellees’ pool created an unreasonable risk of harm to children who, because of their youth, would not realize the potential danger
xxxv. The trial court granted the Stanleys’ motion for summary judgment, finding that because the descendants were trespassers, the only duty owed to them was to refrain from wanton and willful misconduct
xxxvi. Because the complaint alleged only a violation of ordinary care, the trial court found for the Stanleys as a matter of law
xxxvii. The appeals court affirmed
xxxviii. Ohio has long recognized a range of duties for property owners vis-a-vis persons entering their property
xxxix. Today, we face the issue of whether child trespassers should become another class of users who are owed a different duty of care
1. This court has consistently held that children have a special status in tort law and htat duties of care owed to children are different from duties owed to adults:
2. The amount of care required to discharge a duty owed to a child of tender years is necessarily greater than that required to discharge a duty owed to an adult under the camse circumstances
3. This is the approach long followed by this court and we see no reason to abandon it
4. Children of tender years, and youthful persons generally, are entitled to a degree of care proportions to their inability to foresee and avoid the perils that they may encounter
5. The same discernment and foresight in discovering defects and dangers cannot be reasonably expected of them, that older and experienced persons habitually employ
6. And therefore the greater preautio nsoud ble taken, where children are exposed to them
xl. Recognizing the special status of children in the law, this court has even accorded special protection to child trespassers by adopting the dangerous instrumentality doctrine which imposes upon the owner or occupier of a premise a higher duty of care to a child trespasser when such owner or occupier actively and engliently operates hazardous machinery or other apparatus, the dangerousness of which is not readily apparent to children
xli. Today, our failure to adopt the attractive nuisance doctrine is
xlii. Ohio is one of only three states that have not either created a special duty for trespassing children or done away with distinctions of duty based upon a person’s status as an invitee, licensee, or trespasser
xliii. Adopting the attractive nuisance doctrine would be merely an incremental change in Ohio law, not out of line with the law that has developed over time
xliv. It is an appropriate evolution of the common law
xlv. While the present case is by no means a guaranteed winner for the P, it does present a factual scenario that would allow a jury to consider whether the elements of the cause of action have been fulfilled
xlvi. We therefore use this case to adopt the attractive nuisance doctrine contained in Restatement of the Law 2d, Torts, Section 339
xlvii. In doing so, we do not abandon the differences in duty a landowner owes to the different classes of users
xlviii. In this case we simply further recognize that children are entitled to a greater level of protection than adults are
xlix. We remove the distinctions without differences between the dangerous instrumentality doctrine and the attractive nuisance doctrine
l. Whether an apparatus or a condition of property is involved, the key element should be whether there is a foreseeable, unreasonable risk of death or serious bodily harm to children
li. The Restatement’s version of the attractive nuisance doctrine balances society’s interest in protecting children with the rights of landowners to enjoy their property
lii. Even when a landowner is found to have an attractive nuisance on his or her land, the landowner is left merley with the burden of acting with ordinary care
liii. A landowner does not automatically become liable for any injury a child trespasser may suffer on that land
liv. The requirement of foreseeability is built into the doctrine
lv. The landowner must know or have reason to know that children are likely to trespass upon the part of the party that contains the dangerous condition
lvi. Moreover, the landowner's duty does not extend to those conditions the existence of which is obvious even to children and the risk of which should be fully realized by them
4. Modifying the Traditional CL Duties owed to Entrants (Abolition of Common Law Categories)
a. Rowland v. Christian (host owed duty of care to guest)
i. P was a social guest in D’s apartment. The porcelain handle of D’s faucet broke in P’s hand, severing P’s tendons and nerves. D knew the handle was cracked and gave P no warning. D was negligent: P’s limb does not become less worthy of protection whether he came upon the land of another with or without permission. D needed to act as an RPP w/ respect to the probability of injuries of others. A guest is reasonably entitled to be warned of any dangerous conditions.
1. Big case b/c gets rid of classifications
2. Core of the case: prioritize someone’s body over why the persons’ on the property. Concerned about possible injury; why they’re on the property should not trump that concern.
3. Classifications are relevant, but not determinative. Classification will not determine the outcome of the case.
4. Proved unconvincing (not tidal wave) b/c have a right to use reasonable force against a trespasser
5. Aftermath: a lot of states treat social guests as invitees
ii. Rationale
iii. The Rowland factors
1. Going back to Rowland case from last class
a. Don’t need to know the Rowland factors
b. They’re not very practical
iv. Continued relevance of categories
v. Basically got rid of the old categories
vi. Put in a general duty of care, but say that the old common law categories are still relevant
vii. The categories won’t establish the duty, but they are factors that go into the discussion
viii. The categories would then play a role in the breach section
ix. Trespassers and landowners: are you convinced by the court’s discussion?
x. Outcome: Scurti (pg. 395): trespasser crawls through hole in park fence. Electrocuted
1. As a result of abolishing the factors, apply the standard duty of care
2. But because the person was a trespasser, the trespasser part gets tossed to a jury
xi. Current status of landowner/occupier rules
xii. The trend has moved away from Rowland though
xiii. It has been suggested that the special rules regarding liability of the possessor of land are due to historical considerations stemming from the high place which land has traditionally held in English and American thought, the dominance and prestige of the landowning class in England during the formative period of the rules governing the possessor’s liability, and the heritage of feudalism
xiv. The departure form the fundamental rule of liability for negligence has been accomplished by classifying the P either as a trespasser, licensee, or invitee and then adopting special rules as to the duty owed by the possessor to each of the classifications
xv. The court here reviewed the trespasser-licensee-invitee rules and a number of cases which it said created exceptions, complexity and confusion
xvi. Complexity can be borne and confusion remedied where the underlying principles governing liability are based upon proper considerations
xvii. Whatever may have been the historical justifications for the common law distinction,it is clear that hose distinctions are not justified in the light of our modern society and the complexity and confusion which has arisen is not due to difficulty in applying the original common law rules - they are all too easy to apply in theri original formulation - but is due to the attempts to apply tjust rules in our modern society within the ancient terminology
xviii. Without attempting to labor all of the rules relating to the possessor’s liability, it is apparent that the classifications of trespasser, licensee, and invitee, the immunities from liability predicated upon these circumstances, and the exceptions to those immunities, often do not reflect the major factors which should determine whether immunity should be conferred upon the possessor of land
xix. Some of those factors, including the closeness of the connection between the injury and the D’s conduct, the moral blame attached to the D’s conduct, the policy of preventing future harm, and the prevalence and viability of insurance bear little, if any relationship to the classification of trespasser, licensee and invitee and the existing rules conferring immunity
xx. Although in general there may be a relationship between the remaining factors and the classifications of trespasser, licensee, and invitee, there are many cases in which no such relationship may exist
xxi. Thus, although the foreseeability of harm to an invitee would ordinarily seem greater than the foreseeability of harm to a trespasser, in a particular case the opposite may be true
xxii. The same may be said of the issue of certainty of injury
xxiii. The burden to the D and consequences to the community of imposing a duty to exercise care with resulting liability for breach may often be greater with respect to trespassers than with respect ot invitees, but it by no means follows that this is true in every case
xxiv. In many situations, the burden will be the same, i.e., the conduct necessary upon the D’s part to meet the burden of exercising due care as to the invitees will also meet his burden with respect to licensees and trespassers
xxv. The last of the major factors, the cost of insurance, will of course, vary depending upon the rules of liability adopted, but there is no persuasive evidence that applying ordinary principles of negligence law to the land occupier’s liability will materially reduce the prevalence of insurance due to increased cost or even substantially increase the cost
xxvi. The common law rules obscure rather than illuminate the porer consideration which should govern determination of the question of duty
xxvii. It may be noted that by carving further expectations out of the traditional rules relating to the liability to licensee or social guests, other jurisdictions reach the same result
xxviii. The judgement is reversed
xxix. Abolition of entrant-status categories
1. After Rowland, some expected a tidal wave of decisions abolishing the traditional common-law entrance categories, but the complete-abolition trend rather quickly lost its steam
2. Fewer than ten states now say a duty of reasonable care is owed to every entrant on land
3. In many of those states, the duty of general care has been applied to child trespassers as well, thus eliminating those special rules
xxx. Retaining categories, but extending reasonable-care duty to licensees
1. A larger number of states (approaching 20) have retained the invitee-licensee-trespasser categories, but extend a duty of reasonable care to both invitees and licensees
2. This, rather than the move towards complete abolition of categories, appears to be the most current trent
3. These states retain the limited-duty-to-trespassers rules even though they have dropped the licensee-invitee distinction
b. Scurti v. City of NY (right to property; must also take reasonable measures to prevent injury)
i. A 14 year old boy was electrocuted in a railroad yard after crawling through a hole in the fence. D had a right to use his property and develop it for his profit and enjoyment. That often means D must conduct dangerous activities or permit dangerous instruments and conditions to exist on the premises. Under those circumstances D must, however, take reasonable measures to prevent injury to those whose presence on the property can reasonably be foreseen. The question of the reasonableness of the parties’ conduct could not be resolved as a matter of law; it was a jury question.
1. Attractive nuisance doctrine won’t apply; 14 year old should’ve known to stay out of the railroad yard.
ii. A 14-year old boy was electrocuted in a railroad yard after crawling through a hole in the fence
iii. There was evidence that the fence was part of a city park and the city and others were joined as defendants
iv. New York had previously abolished the trespasser-licensee-invitee disntcitons and had adopted the standard of reasonable care for all entrants
v. Under the standard of reasonable care the factors which sustained the landowner's immunity and inspired the exceptions under prior law will no longer be considered decisive
vi. But, as indicated, most of them have some probative value
vii. The fact that the injury occurred on the defendant’s property is certainly a relevant circumstances in assessing the reasonableness of defendant’s conduct
viii. The defendant has a right to use his property and to develop it for his profit and enjoyment
ix. That often means that he must conduct dangerous activities or permit dangerous instruments and conditions to exist on the premises
x. However under those circumstances he must take reasonable measure to prevent injury to those whose presence on the property can reasonably be foreseen
xi. Whether the threat is posed by a dangerous condition or a dangerous activity is of little significance in itself
xii. It may have some bearing on the effort required to prevent the injury, but that depends on the facts of the particular case
xiii. In this connection it is important to note that the elimination of the immunity conferred by prior law should not pose an unreasonable burden on the use of the property since all that is now required is the exercise of reasonable care under the circumstances
xiv. The D can always show that it would have been unduly burdensome to have done more
xv. The fact that the P entered without permission is also a relevant circumstance
xvi. It may well demonstrate that the P’s presence was not foreseeable at the time and place of the injury
xvii. This does not mean that every case involving injury on private property raises a factual question for the jury's consideration
xviii. In any negligence case the court must always detmrien as a threshold matter whether the facts will support an inference of negligence
xix. However, in this particular case the question of reasonableness of the parties’ conduct cannot be resolved as a matter of law
5. Open and Obvious Hazards
a. Overview
i. Options:
1. No duty
2. No duty “unless the possessor should anticipate the harm despite such knowledge or obviousness”
3. Rst. 3rd: in some instances, a “residual risk” will remain and landowners have a duty
ii. Options for open and obvious dangers after comp. Fault:
1. No duty if risk is open and obvious
2. Abolish the doctrine
3. No duty unless the possessor should anticipate the harm despite such knowledge or obviousness
4. Restatement Third: In some instances a residual risk will remain and landowners have duty
iii. Open and obvious defined
1. A condition is obvious when, objectively, both the condition and the risk are apparent to and would be recognized by a reasonable man, in the position of the visitor, exercising ordinary perception, intelligence and judgement
iv. Duty to warn vs. duty to remedy the hazard
1. In those states that look to whether the foreseeability of the P’s encounter with an obvious hazard creates a duty of care, it may well matter whether the P argues that the D was under a duty to warn or a duty to remedy
v. Abandoning open and obvious danger
1. In light of the tension between comparative fault and open and obvious danger, some courts have not only limited the open and obvious danger doctrine, but have abolished it altogether
2. Is the open and obvious character of the mechanism of P’s injury thus irrelevant?
b. Kentucky River Medical Center v. McIntosh (open & obvious; hospital still owed a duty of care b/c knew P would be distracted transporting patient)
i. P, a paramedic, was transporting a critically ill patient to the hospital. P tripped over the curb at the emergency room entrance. Despite the open and obvious hazard of the curb, the hospital still owed a duty of care to P and was negligent for not fixing the curb when other entrances to the hospital were constructed in a safer manner. If a dangerous condition is obvious to the P, it is obvious to the D as well who should alleviate the danger. Hospital owed a duty of care to P because it had good reason to expect P would be distracted as she approached the emergency room entrance. P also had a duty to act reasonably, heightened by her familiarity with the open and obvious nature of the danger. There were genuine issues of material fact which were properly submitted to the jury.
1. Court does NOT throw out the open and obvious rule. However something can take you out of the open and boisous rule: it’s foreseeable that the invitee’s attention may be distracted, duty of care will apply. Doctrine will not be a complete bar in that case.
ii. Same old problem: overlap with comp. Negligence
iii. She falls over the curb
iv. She was a paramedic, so wheeling someone over the curb
v. She was paying total attention to the person
vi. She might have been reasonable there, but she might have been unreasonable
vii. If she is unreasonable, open and obvious danger rule
viii. But what if she is reasonable?
ix. Adopt Restatement Second rule
x. Rule adopted in Kentucky River case: harm foreseeable despite obviousness
xi. Applied: Hospital had good reason to expect that a aparmedic would be distracted
xii. Even if we assume that P was neither idstracted nor forgetful about the curb, we would still have to conclude that the benefits of her rushing to the door outweigh the risks
xiii. The Second Restatement Rule at top of 399 is the majority rule:
1. Open and obvious danger, and that’s all there is, no duty
2. But if it can be anticipated, despite that it’s obvious, than the landowner has a duty of care with respect to those risks
3. So then P’s case goes on, and then we delve into whether P was negligent with regard to those foreseeable risks
xiv. On May 27, 2004, McIntosh, a trained and licensed paramedic, was transporting a critically ill patient to the Hospital
xv. She and two EMTs arrived at the ambulance dock, and began guiding the patient to the emergency room entrance
xvi. Immediately outside the emergency room entrance there is a flat surface which is eleven feet wide to allow stretchers to be wheeled directly from the ambulance dock into the emergency room
xvii. This flat area rises on both sides to form a curb
xviii. This curb is unmarked na unprotected
xix. Essentially, the area looks like a wide curb ramp used for wheelchair access, except that the ramp part is flat rather than at an incline
xx. McIntosh had helped transport about 400 patients to this emergency room entrance before, and she had always navigate past the protruding curb without incident
xxi. However, this time she tripped and fell over it, suffering a fractured hip and sprained wrist
xxii. McIntosh sued the Hospital arguing that he curb was an unreasonably dangerous condition which caused her injuries
xxiii. While moving towards the entrance, McIntosh’ attention was not focused on the curb
xxiv. Rather, she remains focused on attending to the critically ill patient
xxv. She testified that when transporting patients from the ambulance dock to the emergency room doors, it is the duty of a paramedic to remain focused on the patient's health and to make sure his intravenous lines do not get caught in the wheels of the stretcher, among other things
xxvi. In contrast, EMTs have the duty to physically push the patient from the ambulance to the doors
xxvii. One of the patient’s family members testified that McIntosh was completely focused on the patient was he was pushed to the entrance
xxviii. In addition, evidence was introduced showing that having such a tripping hazard at an emergency room entrance is very rare, if not unique in Breathitt county and the counties adjoining it
xxix. The hospital moved the trial court for summary judgement, claiming that the open and obvious doctrine barred McIntosh’s recovery as a matter of law
xxx. After considering the parties’ briefs, the trial court summarily denied this motion
xxxi.  Ultimately, the jury found the Hospital liable
xxxii. It awarded McIntosh $40,409.70 for medical expenses, $65,000 for impairment of her earning capacity, and $50,000 for pain and suffering, for a total of $155,409.70
xxxiii. The Hospital appealed to the Court of Appeals, which affirmed because the Hospital could reasonably expect that a paramedic treating a critically-ill patient could be distracted, could forget (if she had ever observed it) that the curb was uneven, and could fail to protect herself against it
xxxiv. This Court granted discretionary review to determine whether the open and obvious doctrine should have completely barred McIntosh’s cause of action
xxxv. As a general rule, land possessors owe a duty to invitees to discover unreasonably dangerous conditions on the land and to either correct the more warn of them
xxxvi. However, the open and obvious doctrine states that land possessors cannot be held liable to invitees who are injured by open and obvious dangers
xxxvii. D contents that open and obvious danger is a matter of duty
xxxviii. P responds that the existence of an open and obvious danger goes to the factual issue of fault
xxxix. Which of these two views is correct is not clear from the history of the doctrine because it arose in the era of contributory negligence
xl. Under contributory negligence, any negligence on the part of the P completely barred recovery
xli. Thus, it was irrelevant whether an open and obvious danger excused a land possessor’s duty to an invitee, or simply insulated the possessor form liability by virtue of the P’s contributory negligence in avoiding his own injury
xlii. In either event, the injured invitee could not recover
xliii. However, almost all states now have comparative fault - including Kentucky
xliv. Under comparative fault, whether the doctrine concerns duty or fault becomes very important
xlv. If duty is not excused by a known or obvious danger, the injured invitee might recover, albeit in a diminished amount, by virtue of his own comparative fault
xlvi. In contrast, if the invitee’s voluntary encounter with a known or boisu danger were deemed to excuse the landowner's duty, then there would be no negligence to compare - and, therefore, no recovery
xlvii. This distinction is the principal issue of this case
xlviii. Our sister states do not unanimously agree about the correct answer
xlix. However, the manifest trend of the courts in this country is away from the traditional rule absolving, ipso facto, owners and occupiers of land from liability for injuries resulting from known or obvious conditions
l. Instead, these courts allow the jury to evaluate the comparative fault of the parties, typical in modern negligence cases
li. The courts following this trend typically adopt the position of the Restatement Second of Torts with respect to open and obvious conditions, which states:
1. A possessor of land is not liable to his invitees for physical harm caused to them by any activity or condition on the land whose danger is known or obvious to them, unless the possessor should anticipate the harm despite such knowledge or obviousness
lii. This Court concludes that he modern trend, as embodied in the Restatement Second of Torts, is the better position
liii. Whether the danger was known and appreciated by the P, whether the risk was obvious to a person exercising reasonable perception, intelligence, and judgement, and whether there was some other reason for the D to foresee the harm, are all relevant considerations that provide more balance and insight to the analysis than merely labeling a particular risks open and obvious
liv. In sum the analysis recognizes that a risk of harm may be foreseeable and unreasonable, thereby imposing a duty on the D, despite is potentially open and obvious nature
lv. For many open and obvious dangers, the land possessor would have no reason to anticipate the harm, and so he would not be liable
lvi. However, sometimes the possessor has reason to expect that the invitee’s attention may be distracted, so that he will not discover what is obvious, or will forget what he has discovered or fail to protect himself against it
lvii. In these situations, the injury is still foreseeable, and so liability should still be imposed
lviii. If the land possessor can foresee the injury, but nevertheless fails to take reasonable precautions to prevent the injury, he can be held liable
lix. A land possessor’s duties are not based only on his superior knowledge
lx. These duties are also based on the land possessor’s unique position as the only person who can fix the dangers
lxi. Turning to this case, this Court concludes that the Hospital owed a duty to McIntosh
lxii. The Hospital had good reason to expect that a paramedic, such as McIntosh, would be distracted as she approached the emergency room entrance
lxiii. Thus, even though the curb may have been open and noticeable to some extent, in this case the possessor has reason to expect that the invitee’s attention may be distracted from it
lxiv. Paramedics are required to think and act quickly in the most time sensitive and stressful of circumstances
lxv. It is likely that in such a situation, a paramedic such as McIntosh may forget that his particular entrance has a unique danger that hse must avoid
lxvi. The extent to which her absentmindedness comes into play should bear only on her comparative fault rather than as an absolute bar to her recovery
lxvii. It is important to stress the context in which McIntosh sustained her injury:
1. She was rushing a critically ill patient into a hospital, in an effort to save his life
lxviii. Even if we assume that she was neither idstracted nor forgetful about the curb, we would still have to conclude that he benefits of her rushing to the door (at the risk of tripping over the curb) outweigh the costs of her failing to do so (at the risk of the patient’s condition worsening, perhaps to the point of death, on the Hospital doorstep)
lxix. In the present case the Hospital owed a duty to McIntosh, given that her injury was foreseeable
lxx. McIntosh, in turn, had a duty to act reasonably to ensure her own safety, heightened by her familiarity with the location and the arguably open and obvious nature of the danger
lxxi. Thsu, there were genuine issues of material fact that were properly submitted to the jury
c. Hypos
i. The Mirror in K-Mart
1. Guy goes into K-Mart and buys a mirror. Has to get the mirror through the door; bangs into post which shatters his face. Court: it’s foreseeable someone carrying a large package out the door won’t see an open and obvious danger.
ii. The Icy Floor
1. Guy slips on the floor while shopping at a plant nursery; there was a warning. Court: foreseeable people shopping for plants will get distracted and forget about floors. Even if they get a warning, foreseeable shoppers will get distracted.
iii. The Watermelons in the Grocery Aisle
1. Woman shopping in the supermarket; goes down the aisle and sees spilled watermelons. Remembers she needs cupcake holders; trips over a watermelon & falls, injuring herself. Testimony: she stepped on the watermelon to reach. Market claims: open & obvious danger. Woman admits she saw it, but says she was distracted by looking for cupcake holders.
6. Duty to Persons OFF the Land
a. Original Rule: no duty if injury occurs from a natural condition (i.e., landslide)
i. Artificial condition: owe a duty to those off the property. (If you act, you owe a duty of care).
b. Modified Rule (rural & urban distinction):
i. Urban: owe duty of care regardless whether condition is natural or artificial
ii. Rural: owe duty of care if artificial condition, but NOT if natural
c. CA: abolished these rules; owed general duty of reasonable care to people off the property.
d. The inverse situation from duties owed to those coming onto the land
e. Progression in the Development of Duty:
i. The Natural-Artificial Distinction: Duty for artificial conditions, not natural ones
ii. Urban-Rural Distinction: Duty for artificial conditions and natural conditions in urban areas
iii. Abolition of Distinctions (Cal. Rule)
1. Everything will just play out in the breach of duty part instead
7. Landlords’ Duty to Tenants
a. Overview:
i. CL Rule: rooted in property law; no general duty of care owed by landlord
1. The traditional rule: lease as conveyance
a. The traditional view is that a lease is a conveyance of land
b. The lessee is the owner of the land in question for the period of the lease, and the lessor has no more responsibility for the upkeep of the land than any other person who conveys land
c. A corollary rule is that the landlord owes no more to the tenant’s guests than he owes to the tenant himself
d. Note that even under the traditional rule, a landlord might be liable on a contract theory for failure to repair defects, or on a tort theory for such things as failing to repair latent defects the landlord know s about, or doing repairs negligently
ii. Exceptions:
1. Contract to repair
2. Owner’s knowledge and tenant could not be expected to discover it
3. Public use of premises
4. Common areas: landowner retains control
5. Negligent repairs
iii. New Rule: duty to exercise ordinary care (Pagelsdorf)
iv. Pagelsdorf (pg. 407): common law rule. Based on conveyance of land and loss of possession
v. Exceptions:
1. Contract to repair
2. Owner’s knowledge and tenant could not be expected to discover it
3. Public use of premises
4. Common areas: aldnower retain control
5. Negligent repairs
vi. Lessors are in a different position because they do not have physical possession of the property
vii. Lessors aren’t in position while the tenant is living there
viii. By assigning a lease, the landowner conveys some rights to the lessee and loses possession
ix. Therefore, the lessor will have some difficulties
x. Common law rule: lessor has no duty to lessees or people like Pagelsdorf
xi. Except for the exceptions listed above
xii. New Rule: Duty to exercise ordinary care in the maintenance of the premises
xiii. Lessor’s duty applies to lessee’s and lessee’s guests
xiv. The California experiment in strict liability for landlords
xv. Changing concepts of leases
1. Pagelsdorf and several other decision have departed from the traditional rules by imposing upon the landlord the duty to exercise ordinary care to the tenant or those on the premises by virtue of the tenant's rights
2. For example, where a tenant's infant fell into a bathtub containing scalding hot water, there was a fact issue with respect ot whether the landlord and building management company negligence failed to maintain the aprtment’s hot water system in reasonably safe condition
3. If the landlord’s duty was merely to warn of a dagner rather than repair it, the tenants may be barred from recovery by something like the open and obvious rule
xvi. The Restatement rule
1. The Restatement Third provides that lessors have a duty of reasonable care for:
a. The portions of the leased premises over which the lessor retains control;
b. Conduct of the lessor creating risks to others; and
c. Disclosure of certain dangerous conditions
2. A landlord also has a duty based on applicable statutes, contractual or voluntary undertakings, and compliance with an implied warranty of habitability
3. Some states abrogate the common law rule only for residential leases, while others extend obligations to commercial landlords as well
b. Firefighters’ Rule: landowners/occupiers not liable for ordinary negligence for firefighters/police in responding, unless the risk is one that can’t be anticipated going in. i.e., can’t recover for tripping over the door frame
i. Limited Duty: also applies to police
ii. Rationales:
1. Licensee
2. Assumption of risk
3. Too great a burden
4. D already paid taxes
iii. Exceptions
iv. Limited Duty
1. No duty for risks from fires caused by ordinary negligence. Largely based on assumption of risk
2. Exception: undue risks beyond those. Or willful/wanton acts.
3. The rule also applies to police
v. Example of exceptions: alleged misrepresentation of whether toxic materials were found at the fire. This act was independent of any tortious act which may have caused the fire.
c. Pagelsdorf v. Safeco Insurance Co. (landlord owes duty of care to tenants & guests there w/ tenant's permission)
i. Family living in a two family duplex was in the process of moving out and made arrangements for P (brother’s buddy) to move the furniture. P lowered a box spring down over the side of the balcony. When he placed his hands on the railing to straighten up afterwards, the railing gave way and he fell to the ground. D was negligent because a landlord is under a duty to exercise ordinary care in the maintenance of the premises. The general common law rule of no liability for landlords for injuries to their tenants & tenants’ guests was abolished. Landlord had a duty to exercise ordinary care to the tenant's guest (person there w/ tenant’s consent). Court treats the landlord as having a general duty of reasonable care. Not clear P will win, but now has a chance.
1. Lessor typically owes no duty of care b/c of property rights
2. CL Exceptions: if the landlord made K to repair and didn't repair balcony, or had knowledge of the defect and didn’t tell the tenant, or made negligent repair
a. Public use of premises: make landlord liable b/c they contain control over common areas
ii. None of the exceptions applied to Pagelsdorf
iii. So if you keep the common law duty here, there is no duty the lessor has
iv. Is there any other way Pagelsdorf could recover?
v. Maybe he could sue the tenant
vi. Could he recover?
vii. Have to figure out if the guy is an invitee or not, because that changes what duty is owed to him
viii. He is probably an invitee, since he is there to do work for the tenants, even if he wasn’t paid
ix. The court in this case says the landowner does have a duty because of public policy reasons
x. Applied to the P in this case:
1. Could P fit within any of the expectations?
2. Does P have any other causes of action?
a. Maybe just sue the tenants
xi. New Rule: Duty to exercise ordinary care in the maintenance of the premises
xii. Lessor’s duty applies to lessee’s and lessee’s guests
xiii. The California experiment in strict liability for landlords
xiv. With certain exceptions, a landlord is not liable for injuries to his tenants and their visitors resulting from defects in the premises
xv. The general rule of nonliabilty was based on the concept of a lease as a conveyance of property and the consequent transfer of possession and control of the premises to the tenant
xvi. There are exceptions to this general rule of non liability
xvii. The landlord is liable for injuries to the tenant or his visitor caused by a dangerous condition if he contacts to repair defects, or if, knowing of a defect existing at the time the tenant took possession, he conceals it from a tenant who could not reasonably be expected to discover it
xviii. Additionally, the general rule is not applicable where the premise are leased for public use, or are retained in the landlord's control, or where the landlord negligent makes repairs
xix. The rule of non liability persists despite a decided trend away from application of the general rule and toward expansion of its exceptions
xx. None of the exceptions to the general rule are applicable to the facts of this case
xxi. The premises were or leased for public use, nor was the porch within Mahnke’s control, nor did he negligent repair the railing
xxii. The Ps argue that Mahnke contracted to repair defects
xxiii. But according to Mrs. Blattner’s testimony, Mahnke’s promise extended only to items the Balttners reported as being in disrepair
xxiv. Finally, the concealed defect exception does not apply because there was no evidence that he dry rot existed in 1969 when the Balttners moved in
xxv. Therefore, if we were to follow the traditional rule, Pagelsdorf was not entitled to an instruction that Mahnke owed him a duty of ordinary care
xxvi. We believe, however, tha the better public policy lies in the abandonment of the general rule of non liability and the adoption of a rule that al andlord is udne ra duty to exercise ordinary care in the maintenance of he premises
xxvii. Issues of notice of the defect, its obviousness, control of the premises, and so forth are all relevant only insofar as they bear on the ultimate question:
1. Did the landlord exercise ordinary care in the maintenance of htep premises under all the circumstances?
xxviii. Judgment reversed and cause remanded for proceedings consistent with this opinion
viii. Duty of Professionals
1. Duties of Health-Care Providers
a. The Standard of care in medical malpractice actions
i. Introduction to the standard of care for professional negligence
1. Medical malpractice suits are negligence suits
2. Accordingly: the P must prove all the elements of a negligence cause of action
3. Doctors owe a duty of care to patients by virtue of treating them
4. But what is the standard of care that professionals must meet?
ii. Medical malpractice suits are negligence suits, meaning that he P must prove duty and breach, actual harm, factual cause, and proximate cause
iii. But there are some special rules for medical malpractice cases, deriving in part from the professional setting of the doctor-patient relationship
iv. With some exceptions, a medical doctor owes a duty of care only to patients, and only a patient can bring a medical malpractice suit
v. When a patient sues his or her doctor, there is no doubt that a duty of care is owed
vi. The doctor’s acceptance of the patient restaurensts an undertaking of care by the doctor
vii. In a patient vs. doctor suit, it is also beyond argument that on the scope of liability issue, the patient is a foreseeable P
viii. But what standard of care applies?
ix. And how does a P prove the standard, and that it was breached and the doctor’s negligence was  factual cause of the harm?
x. Those questions may be analyzed differently than they would be in most negligence cases
xi. The Professional Standard:
1. Relation to custom evidence
2. Difference b/w Professional Standard & RPP Standard: the medical “standard” is the rule for the very circumstances of the P’s case
a. Difference between the Professional Standard and the RPP Standard: the medical standard is the rule for the very circumstances of P’s case. Page 419 Note 1.
3. The “medical standard” is understood as the rules for the very circumstances involved in the P’s case
4. Standard of care changes for medical cases: looking for what is customarily done
a. Custom normally treated as admissible, NOT determinative
b. For medical malpractice: custom of evidence has BECOME DETERMINATIVE
c. Standard of care owed to trespassers: not liable unless act as willful/wanton. Standard applies generally to any trespasser
d. Standard in medical cases is different: standard is specific to the circumstances. If it involves a laryngeal nerve, will get one standard; if it involves his arm, you’ll get a different standard
5. The Professional Standard
a. Relation to custom evidence
6. Page 421 Note 6: does the medical standard reject the rule in TJ Hooper?
7. What’s a professional?
a. Professionals: Nurses, lawyers, accountants, engineers, architects (specialized, higher education)
b. Plumbers, electricians, truck drivers - typically not treated as professionals, just as tradespeople, even though need to have expertise in their field - RPP standard would apply
8. Other Aspects:
a. How to treat specialists
b. How to treat schools of medicine
c. How to treat other professionals: nurses, lawyers, accountants, engineers, architects
d. Good Samaritan statutes (Hirpa)
i. Scope of such statutes is a big issue
9. Cal Civ Code 1714.2: Good Samaritan Statutes - Example
a. No person who has completed a basic cardiopulmonary resuscitation course...and who, in good faith, renders emergency cardiopulmonary resuscitation at the scene of an emergency, shall be liable for any civil damages as a result of any act or omissions by such person rendering the emergency care
b. This section shall not be construed to grant immunity from civil damages to any person whose conduct in rendering such emergency care constitutes gross negligence.
i. Scope of Good Samaritan statutes is an important issue
ii. Why do we need these?
iii. Without them, professionals who try and treat people in good faith would be held to the professional standard
iv. So some statutes aim to give some immunity
10. Pilot Negligence Case
a. Problem: pilots are professionals; not asking what is customary by pilots in those circumstances; instead, measures care by what a reasonable pilot would have done. Court said this was the wrong instruction b/c it was an RPP instruction
b. To correct it: need to ask what pilots would normally do under the circumstances
c. Application of RPP standard (NOT the correct standard) to Walski’s facts:
i. Carroll Towing: look at the risk from the cut (alleged negligent act)
ii. Probability it would give rise to significant injury: probably pretty low; Ds thought they were avoiding the risk
iii. Harm: really high
iv. Utility: alternative is to locate the nerve; it could take more time, maybe not as accurate locating it b/c of scar tissue. Have to balance and determine whether D was RPP
d. Instruction in pilot negligence case:
i. You must determine whether the D exercise that degree of ordinary care and caution, which an ordinary prudent pilot having the same training and experience as D would have used in the same or similar circumstances
e. Does this instruction reflect the professional standard of care?
11. Locality Rule
a. The locality rule
b. Rational urban versus Rural medical practice
c. Variations of the rule: relaxation
i. Strict locality
ii. Modified locality I: same or similar locality
iii. Modified rule II: locality as just one circumstance
iv. National standards
xii. Determining the standard
1. The standard of care is determined by the care customarily provided by other physicians, it need not be scientifically tested or proven effective:
a. What the average qualified physician would do in a particular situation is the standard of care
2. The standard is not what the doctor himself would do
3. Nor is it necessarily enough to show tha the care used was not good care
xiii. Jury instructions
1. If the proof is sufficient to get the P to the jury, the instructions must reflect the medical, not the ordinary care, standard
2. Instructions often state that the physician must possess the learning, skill and ability of other physicians, must exercise reasonable care in the use of this knowledge and skill and must use his or her best judgement in the care of the patient
3. Trial judges sometimes tell the jury that the physician is not liable for an honest mistake or bona fide error in judgement, that the physician is not expected to be infallible, or that he does not guarantee results
4. These instructions have come under attack by Ps’ lawyers as unduly emphasizing the D’s side of the case, and as misleading to the jury
5. The honest mistake and error in judgement instructions have been disapproved in a number of cases
xiv. Expert medical testimony
1. In general, expert testimony is required whenever the issue presented is beyond the comprehension of a lay jury, and such testimony will assist the jury in understanding the deciding the issue
2. The medical standard of care is a classic example, given its very nature
3. If the P fails to adduce expert testimony on the medical standard of care, or if the testimony is inadequate to show the standard, the judge will direct a verdict for the D
4. Whether the particular doctor's conduct fell below the standard is also a matter that generally requires expert testimony, although not where the doctor's negligence would be oviosu to a lay person
xv. Rejecting T.J. Hooper
1. Medical standards are not to be found in an authoritative book
2. For the most part, the medical standard of care it he practice of the relevant medical community
3. Does the medical standard rule reject the rule about custom in T.J. Hooper?
xvi. Rejecting reasonable care
1. Medical standards will often reflect reasonable care
2. Notice that under the reasonable person standard, a professional practitioner would be obliged to exercise all the skill and knowledge he actually has, even if that is more skill or knowledge than other people have
3. So the medical care standard is not different from the reasonable person standard in this respect
4. But the medical standard might require less care than the reasonable person standard
xvii. Walski v. Tiesenga (standard of care re medical malpractice)
1. D operated to remove P’s thyroid. P had a great deal of scar tissue present as the result of earlier operations. The Ds cut the nerve in an attempt to avoid the nerve completely and P’s vocal cords were parlyzed. D did not commit medical malpractice: P failed to introduce evidence of the standard of care to which the Ds were bound to adhere. P’s expert did not testify there was a generally accepted medical standard of care or skill which required the identification of the laryngeal nerve under the circumstances (P’s expert just said he personally would have isolated the nerve). D’s testimony did not indicate a standard at variance w/ their actual conduct. P’s expert’s testimony (would’ve isolated the nerve) was insufficient b/c medicine is not an exact science. Differences in opinion are consistent w/ the exercise of due care.
a. “One element of a cause of action for medical malpractice is proof of the standard of care”
b. P’s evidence of negligence: need for expert testimony
i. Expert would also have to testify: actual cause; i.e., if had isolated the nerve, then this injury wouldn't have occurred
c. Dr. Merger’s Testimony
2. The alleged negligence
3. Pg. 418 third paragraph: one element of a cause of action for medical malpractice is proof of the standard of care
4. The proof needed in malpractice cases
5. Need for expert testimony
a. When an expert is unnecessary
6. P is trying to prove the doctor was negligent
7. How did they try and do this?
8. They cited another doctor who explained what they would have done
9. Needed an expert witness because for medical malpractice because jurors don’t have the knowledge they need to assess the conduct of the doctor
10. What does the expert testimony need to prove?
11. Need to prove exactly what should have been done in those circumstances
12. Dr. Berger’s testimony:
a. In my feeling, the standards by which I feel are acceptable practice, one must identify and preserve the recurrent laryngeal nerve on all occasions
b. In his own mind it was not a proper option
c. On the basis of my own opinion
d. I can only speak for my own training
13. The custom becomes the standard of care
14. So Berger’s testimony is a problem because he never says what the actual custom is
15. Apply the usual RPP standard (which is not the correct standard) in Walski: how would it come out?
16. The trial court directed a verdict for the Ds and the intermediate appellate court affirmed
17. Dr. David M. Berger testified as an expert witness on plaintiff’s behalf
18. His direct testimony concerning acceptable procedures for thyroid surgery was that in my feeling the standards by which I feel are acceptable practice, one must identify and preserve the recurrent laryngeal nerves on all occasions
19. On cross-examination Dr. Berger testified that there are always options available in surgery but that in this own mind it was not a property option to skirt the left recurrent laryngeal nerve
20. He stated he could not testify generally but only on the basis of my own opinion as to what I consider a property option
21. Defense counsel read a quotation to Dr. Berger from a medical textbook which indicated that there existed a certain amount of controversy in the medical community concerning deliberate exposure of the laryngeal nerve
22. The quaotion included with the remark that the situation remained one in which each surgeon will find the approach which suits him best
23. Dr. Berger indicated that he did not fully agree with that statement, but indicated the decision whether or not to expose the nerve depends on the surgeon and the technique and care he uses
24. Dr. Berger stated that everybody who is a certified surgeon doesn’t sue the same methods, obviously
25. One element of a cause of action for medical malpractice is proof of the standard of care by which the defendant physician's conduct is to be measured
26. The appellate decision in this State have held that the P in a medical malpractice action generally must establish the standard of care through experte tsiemony
27. The P must then prove that, judged in the light of these standards, the doctor was unskillful or negligent and that his want of skill or care caused the injury to the P
28. Generally, expert testimony is needed to support a charge of malpractice because jurors are not skilled in the practice of medicine and would find it difficult without the help of medical evidence to determine any lack of necessary scientific skill on the part of the physician
29. However, in those situations where the physician's conduct is so grossly negligent or the treatment so common that al aymn could readily appraise it, the appellate decision indicate that no expert testimony sin necessary
30. A requirement that the standard of care be established through expert testimony except where the common knowledge of laymen is sufficient to recognize or infer negligence is broadly recognized throughout the country
31. P here had the burden of establishing that he D doctors were guilty of malpractice
32. She failed however, to introduce evidence of the standard of care to which the Ds were bound to adhere
33. P’s expert, Dr. Berger, testified only concerning this own personal preference for isolating the laryngeal nerve under the facts presented to him in the hypothetical question
34. He at no time testified that there was a generally accepted medical standard of care or skill which required the identification of the laryngeal nerve under the circumstances
35. It is insufficient for P to establish a prima facie case merely to present testimony of another physician that he would have acted differently from the D, since medicine is not an exact science
36. It is rather a profession which involves the exercise of individual judgements within the framework of established procedures
37. Difference in opinion are consistent with the exercise of due care
38. For the above reasons the judgment of the appellate court is affirmed
xviii. Vergara v. Doan (adoption of national standard rule: abandoning modified locality rule)
1. Ps claimed D’s negligence during P’s child’s C section delivery caused the child severe and permanent injuries. Modified locality rule is consistent w/ modern medical practice. National standard rule applied: a physician must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances. Held for D. Prior to Vergara, Indiana employed a professional standard of care, “the modified locality rule,” which differentiate between the manners of treatment acceptable in different locales. In adopting the new standard, the Vergara court simply brought Indiana law in line within the more universal, objective standard employed by the majority of jurisdictions.
a. Strict Locality Rule: measure doctor's conduct by the standard of the community in which the doctor practiced
i. Rationale: not fair to measure small-town doctor against doctor in NYC
ii. Problems w/ rule: expert will have to come from the community; won’t work; 1 expert won’t testify against the other -> disadvantage in small communities
b. Modified Locality Rule
i. Same/similar locality
ii. Doctor in AZ and in OH; OH doctor will have to testify about a patient in AZ. Can’t assume the two localities would follow the same procedural method; OH doctor would have to travel to AZ to make sure the 2 were similar.
iii. Court rejects this idea
c. Modified Rule II
i. Expands locality rule a little, but locality’s still a circumstance
ii. Now: localities don’t matter as much; if small town doctor doesn’t have the equipment, can tell the patient to go to a big city to get an MRI
d. National Standards
i. Specialities subject to national standard
e. The standard for specialist
i. The medical profession is organized to a large extent around recognized specialities, such as orthopedics, internal medicine, and obstetrics
ii. Medical specialization usually entails several years of study following medical school and success in an examination administered by the board with certifies specialties
iii. Specialities are held to the standard of their specialties:
1. Thus an orthopedic surgeon is held to a higher standard in setting a fracture than is a family practitioner
iv. It is often assumed or held that the relevant medical community for them is the community of specialties, not a geographical community
v. States have disagreed on whether an expert witness can testify against a doctor who is a specialist in a different field
vi. A number of state statutes now require that the only experts who can competently testify are those we actually practice within the same specialty, while some states more liberally permit an expert to testify if she establishes her knowledge of the standards of the D’s specialty
f. A duty to refer
i. Medical practitioners must refer their patients to specialists when the standard of care so requires
ii. To prevail on a claim alleging negligence in not referring, the P must not only show that a referral was required, but also that the referral would have been reasonably likely to lead to a better outcome, or at least to improve the patient's chances
iii. When a non-medical practitioner recognizes or should recognize that a patient has a medical problem some courts hold that they must refer the patient to a medical doctor
g. Note: Other Medical Professionals
i. Nurses
1. Courts now seem to assume that nurses are held to the standard of nurses in a similar practice
ii. Pharmacists
1. The rule in most states is that pharmacists owe their clients no duty to warn of side effects, that the physician has prescribed an excessive dosage, or that a drug is contraindicated, even though the patient may be seriously injured if the prescription is filled
2. In these jurisdictions, the pharmacist is liable only if he voluntarily undertakes to give appropriate warnings and negligently fails to do so
h. Hospitals
i. The present view seems to be that, in performing their own duties hospitals owe a duty of reasonable care under national standards fixed by the Joint commission on Accreditation of Hospitals
ii. Hospitals can be subject to liability if they fail to provide appropriate facilities, equipment, and staff support
2. In most negligence cases, the D’s conduct is tested against the hypothetical reasonable and prudent person acting under the same or similar circumstances
3. In medical malpractice cases, however Indiana has applied a more specific articulation of this standard
4. It has become known as the modified locality rule:
a. The standard of care is that degree of care, skill, and proficiency which is commonly exercised by ordinarily careful, skillful, and prudent physicians, at the time of the operation and in similar localities
5. Appellants have urged us to abandon this standard, arguing that the reasons for the modified locality rule are no longer applicable in today’s society
6. We agree
7. The modified locality rule is a less stringent version of the strict locality rule which measured he D’s conduct against that of other doctors in the same community
8. When the strict locality rule originated in the late 19th century, there was great disparity between the medical opportunities, equipment, facilities and training in rural and urban communities
9. Travel and communication between rural and urban communities were difficult
10. The locality rule was intended to prevent the inequity that would result from holding rural doctors to the same standards as doctors in large cities
11. With advances in communication, travel, and medical education, the disparity between rural and urban health care diminished and justification of the locality rule waned
12. The strict locality rule also had two major drawbacks, especially as applied to smaller communities:
a. First, there was a scarcity of local doctors to serve as expert witnesses against other local doctors
b. Second, there was the possibility that practices among a small group of doctors would establish a local standard of care below that which the law required
13. In response to these changes and criticism, many courts adopted a modified locality rule, expanding the area of comparison to similar localities
14. Use of a modified locality rule has not quelled the criticism
15. Many of the common criticisms seems valid
16. The modified locality rule still permits a lower standard of care to be exercised in smaller communities because other similar communities are likely to have the same care
17. We also spend time and money on the difficulty of defining what is a similar community
18. The rule also seems inconsistent with the reality of modern medical practice
19. The disparity between small town and uran medicine continues to lessen with advances in communication, transportation, and education
20. In addition, widespread insurance coverage has provided patients with more choice of doctors and hospitals by reducing the financial constraints on the consumer in selecting caregivers
21. Many states describe the care a physician owes without empasizing the lcolait yof practice
22. Today we join these states and adopt the following:
a. A physician must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances
23. Rather than focusing on different standards for different communities, this standard uses locality as but one of the factors to be considered in determining whether the doctor acted reasonably
24. Other relevant considerations would include advances in the profession, availability of facilities, and whether the doctri s a specialist or general practitioner
25. We regard our new formulation of a doctor's duty as a relatively modest alteration of existing law
26. It is unlikely to have changed the way this case was tried
27. We are satisfied that an instruction within the locality language would not lead a new jury to a different conclusion
28. Therefore, we hold that giving instruction 23 was harmless and does not require reversal
xix. Hirpa v. IHC Hospitals (Good Samaritan statute)
1. A patient in labor becomes unresponsive and her hands began to spasm. Physician broadcast a Code Blue and the doctor responded. 17 minutes later, the patient died. The statute covering medical providers (no person licensed who in good faith renders emergency care at the scene shall be liable for any civil damages as a result of any acts/omissions by such person in rendering emergency care) applied - Good Samaritan statute. Statute intended to encourage aid w/out fear of liability
a. Scope of Good Samaritan statutes is a big issue
2. The surviving spouse sued Daines and others involved in  federal court
3. Daines moved for summary judgment
4. He invoked a statue covering medical providers:
a. No person licensed under this chapter who in good faith renders emergency care at the scene of the emergency, shall be liable for any civil damages as a result of any acts or omissions by such person in rendering the emergency care
5. The federal court certified question to the state court
6. On question asked whether the statute applied
7. Held, the statute applies
8. This was an emergency
9. The statue is intended to encourage aid without fear of liability, so the location of the emergency in a hospital instead of a roadside is irrelevant, so long as the physician had no preexisting duty to aid
10. It has no application, however, when the physician already had a duty to aid the patient, for in that case he needs no encouragement
11. Whether the doctor was under a pre existing duty to the patient could depend upon the doctor-patient relationship, his contractual duty to respond, hospital rules or other factors
12. Good Samaritan statutes
a. The type of statute applied in Hirpa is called a Good Samaritan statute, after the Biblical story of the Samaritan who assists a man who had been attacked by robbers and left for dead on the road, after other passers-by had done nothing
b. All states have some form of a Good Samaritan statute, but the scope of immunity granted by such statutes varies from state to state
13. Special emergency-care statutes
a. Some states have other special statutes protecting physicians who act in an emergency
b. A major study of preventable medical errors found that high error rates with serious consequences are most likely to occur in intensive care units operating rooms, and emergency department
2. Informed Consent
a. Overview:
i. The battery theory
1. Interest protected by battery
2. Relation to informed consent
ii. The Negligence Theory (Harnish)
1. These cases usually treated as negligence cases; insurance doesn’t cover intentional torts
2. Practical consequences of the theory
a. Use of a negligence approach is important for a number of reasons
b. The D doctor’s liability insurance might not cover battery, an intentional tort
c. Also, negligence rules might make the doctor's duty to disclose depend upon the disclosure the medical community would make, which might require expert testimony
d. Many courts, like the Woolley court, have so held
e. further , an informed consent claim may be subject to special statutory limits on conditions for recovery
iii. Negligence vs. battery theory
1. Courts recognize a medical battery claim against a doctor who operates when the P has not consented at all to that procedure
2. Some courts also treat cases of consent without appropriate informations battery cases
3. The usual approach, however, is to treat informed consent claims under negligence, not battery rules
iv. The Standard to be Applied: Professional or Patient
1. Customary practice
2. RPP standard
3. The Standard to be applied: professional or patient
a. Customary practice as in other malpractice actions?
i. Do you see any problem applying this standard to informed consent?
ii. RPP standard?
4. Professional standard or the patient rule?
a. Beginning in the early 1970s, a series of major decisions retained the nelgience theory of informed consent but rejected the requirement of proof from the medical community
b. These cases held that the standard was materiality of the information
c. In the absence of statutory directive otherwise, most of the recent major decision have taken this view
d. However some courts still endorse a reasonable doctor standard
e. How different is a standard that requires disclosure of information that would be material to the patient’s treatment decision versus information intha reasonable doctor would provide?
f. In Marsingill v. O’Malley, the court thought these two standards were basically indistinguishable
v. Excuses for Ds to not disclose the information:
1. Emergencies: no time, person’s unconscious
2. 6th tummy tuck: don’t tell them the risks again b/c they already know
3. Worried about nervous patients: if you tell them the risks, they won’t go through w/ it; the doctor can’t do it in that instant b/c paternalistic. BUT: if there's a legit mental reaction and P will have a mental breakdown: can D choose not to give the info? Tougher question - limited circumstances, but it’s possible: therapeutic privilege - D will have to show very good reasons why the P wasn’t told. D needs very good reasons or it looks like a battery; cuts against P’s autonomy
vi. Hypo: Surgical biopsy
1. Wasn’t informed of a more dangerous procedure that would be performed w/ anesthetic; doctor required to disclose? Test: material; this info was material to P’s decision
2. Actual cause: but for failure to tell me about more dangerous procedure, I wouldn't have gone through the less dangerous situation - jury issue
vii. Medical injury compensation reform act of 1975
1. Procedures: notice of intent to sue, etc.
2. Caps on damages
3. Other provisions
viii. Causation
1. Should it matter if the patient consented to prior similar surgeries, which may indicate that she did not consent because of lack of knowledge of the associated risks?
2. Most courts have required proof of factual cause
3. In addition, they have required an objective test of causation
4. This means that the P cannot recover merely by showing that she herself would have refused the injury-causing operation had she been fully informed
5. She will have to go further and show that reasonable person would also have refused it
6. Is this requirement because the courts are reluctant to permit a jury to believe the P’s testimony on this point?
7. If so, what about the usual rule that the jury is the sole judge of credibility?
8. Or is the objective test of causation intended to limit protection to reasonable patients?
9. Is that what autonomy is about matching other people’s expectation of reasonableness?
10. Several courts have sought a compromise, saying that he issue is to be judged by the reasonable person standard in the light of the P’s personas fears and religious beliefs
ix. Incompetent patients and life-saving treatment
1. The informed consent rules imply that the patient may refuse treatment
2. May a physician treat a competent patient over her objections if the treatment is required to save her life?
3. Can a dying patient refuse treatment that would save her fetus?
4. Every person has the right, under the common law and the Constitution, to accept or refuse medical treatment
5. This right of bodily integrity belongs equally to persons who are competent and persons who are not
6. Further, it matters not what the quality of a patient's life may be
7. The right of bodily integrity is not extinguished simply because someone is ill, or even at death’s door
8. To protect that right against intrusion by others - family members, doctors, hospitals, or anyone else, however well-intentioned  - we hold that a court must determine the patient's wishes by any means available, and must abide by those wishes unless there are truly extraordinary or compelling reasons to override them
x. Harnish v. Children’s Hospital Medical Center (doctors need to inform patients of risks so they can make an intelligent decision whether to undergo the procedure; uses the patient rule; NOT professional standard case
1. P underwent a cosmetic operation to have a tumor in her neck removed. Her hypoglossal nerve was severed, resulting in a loss of tongue function. D failed to inform P of the risk of loss of tongue function prior to the procedure. A physician owes his patient a duty to disclose in a reasonable manner all significant medical information the physician possesses or reasonably should possess that is material to an intelligent decision whether to undergo the procedure. P showed that had the proper information been provided, a reasonable person would not have undergone the procedure. D’s acts constituted medical misconduct.
a. Standard used: “material to an intelligent decision”
b. Causation Standard: subjective & objective tests
c. Bodily autonomy overrides what doctor's custom may be
d. Interest: bodily autonomy (same interest as batter); can’t give up bodily autonomy unless you’ve been given the requisite information, have to be given informed consent
e. Standard used in this case: material to an intelligent decision
f. Materiality test: doctor must disclose sufficient info
g. Material: something that would affect the patient’s decision to undergo the procedure. Will be meaningful to the person in making the decision.
h. Pg. 430: P has to prove which risks are material. P can prove this by: using an expert. Experts will testify: that the risk is material and would’ve changed the P’s decision. P needs to know risks & outcomes, benefits, side effects, alternatives
i. What a reasonable person would do is a question for the jury; the jury decides what’s material. Jury finds it was material fact; P wins
j. Risk of loss of tongue function: material to P’s decision
k. Court says: P needs to show a reasonable person in a similar circumstance would not have gotten the procedure if they had known the risk; also needs to show P herself wouldn't have undergone the procedure
l. Theoretical problem w/ this test re bodily autonomy: putting P’s bodily autonomy in the hands of a reasonable person. Won’t come out the same way when there’s an idiosyncratic P w/ screwed up ideas about what they're willing to go through (i.e., P that is abnormally scared of needles ) - cuts against the idea of bodily autonomy
m. Court worried about this, so also applies an objective causation test
n. If applied professional standard, P would need expert testimony that a doctor would customarily disclose this information prior to performing the procedure. NOT the standard applied here.
o. Don’t want to use this standard here b/c the patient needs the info. If you follow the custom, the patient may not get the information. Will depend on what happens to be customary under the circumstances
2. Standard used in Harnish: material to an intelligent decision
a. The kind of information required under that standard
b. Proving what is material
c. Who decides what is material and the difference form a normal malpractice action
3. There is no claim that the operation was negligently performed
4. A medical malpractice tribunal, which functions to screen malpractice claims against physicians, held that the p’s proof was inadequate an on this basis the trial judge dismissed the action
5. There is implicit recognition in the law of the Commonwealth, as elsewhere, that a person has a strong interest in being free from non consensual invasion of his bodily integrity
6. In short, the law recognizes their individual interest in preserving the inviolability of his person
7. One means by which the law has developed in a manner consistent with the protection of this interest is through the development of the doctrine of informed consent
8. It is the prerogative of the patient, not the physician, to determine the direction in which his interest lie
9. Every competent adult has a right to forego treatment, or even cure if it entails what for him are intolerable consequences of risk however unwise his sense of value may be in the eyes of the medical profession
10. Knowing exercise of this right requires knowledge of the available options and he risks attendant on each
11. We hold, therefore, that physician's failure to divulge in a reasonable manner of a competent adult patient sufficient information to enable the patient to make an informed judgement whether to give or withhold consent to a medical or surgical procedure constitutes professional misconduct and comes within the ambit of G.L.
12. The remotely possible risks of a proposed treatment may be almost without limit
13. The patient's right to know must be harmonized with the recognition that an undue burden should not be placed on the physician
14. These interest are accommodated by the rule that we adopt today, that a physician owes to his patient the duty to disclose in a reasonable manner all significant medical information that the physician possesses or reasonably should possess that is material to an intelligent decision by the patient whether to undergo a proposed procedure
15. The information a physician reasonably should possess is that information possessed by the average qualified physician or, in the case of a specialty, by the average qualified physician practicing tha specialty
16. What the physician should know involves professional expertise and can ordinarily  provedo only through the testimony of experts
17. Whoeer, the extent to which he must share that information with his patient depends upon what information he should reasonably recognize is material to the P’s decision
18. Materiality may be said to be the significance a reasonable person, in what the physician knows or should know is this patient’s position, would attach to the disclosed risk or risk in deciding where to submit or not to submit to surgery or treatment
19. The materiality determination is one that lay persons are qualified to make without the aid of an expert
20. Appropriate information may include the nature of the patient's condition, the nature and priority of risks involved, the benefits to be reasonably expected, the inability of the physician to predict results, if that is the situation, the irreversibility of the procedure, fi that be the case the likely result of no treatment, and the available alternatives, including their risk and benefits
21. The obligation to give adequate information does not require the disclosure of all risks of a proposed therapy, or of information the physician reasonably believes the patient already has, such as the risks, like infection, inherent in any operation
22. Many jurisdictions have adopted the rule that a physician must disclose to his patient only such information as is customarily disclosed in similar circumstances
23. We think that the better is the one we adopt today
24. The customary practice standard overlooks the purpose of requiring disclosure, which is protection of the patient’s right to decide for himself
25. We recognize that despite the importance of the patient's right to know, there may be situations that call for a privilege of nondisclosure
26. For instance, sound medical judgment might indicate that disclosure would complicate the patient’s medical condition or render him unfit for treatment
27. Where that it is so, the case shave generally held that the physician is armed with a privilege to keep the information from the patient
28. The physician’s privilege to withhold information for therapeutic reasons must be carefully circumscribed, however, for otherwise it might devour the disclosure rule itself
29. The privilege does not accept the paternalistic notion that the physician may remain silent simply because divulgence might prompt the patient to forego therapy the physician feels he patient really needs
30. A full discussion of the privilege is neither required nor attempted here because the burden of providing it must rest with the physician, and thus the question of privilege is inappropriate to the directed verdict standard
31. We turn to the question of causation
32. An unrevealed risk that should have been made known must materialize, for otherwise the omission, however unpardonable, is legally without consequence
33. Whether the alleged undisclosed risk materialized is a medical question appropriate to the tribunal’s inquiry
34. At trial, the P must also show that had the proper information been provided neither he nor a reaosnble perosn in similar icrumsnatces would ahve udnergone the proceudre
35. Such proof, not relating to medical questions, is it appropriate to the tribunal’s inquiry
36. The court found that one of the Ds was only an assistant in the operation and had no duty to give the P information, and that the hospital itself was not liable
37. The judgment as to the Ds Muliken and holmes is reversed
38. The judgment as to tDs Gilman and Children's hospital Medical Center is affirmed
xi. Woodley v. Henderson (only need to disclose those risks which are customary; P bears burden) - Professional vs. Patient rule again
1. D operated on P’s back; b/c of an abnormality in the spine, D got the wrong interspace and tore part of the tissue encasing the spinal cord, resulting in medical problems for P
2. A tear of this kind is a normal risk of the procedure, but D did not inform P. P had informed consent b/c P failed to show that a reasonable person would have refused the treatment had full info been given. A physician need only disclose risks which are customary w/ the standard of medical practice to disclose.
a. Standard of disclosure: reasonable medical practitioner
3. Didn’t tell the patient that there was a risk of a tear during the procedure, and then the tear does happen
4. They apply the standard of a reasonable medical practitioner
5. Not the same standard as Harnish
6. This case using the professional standard, the other one doesn’t
7. Harnish used the informed consent standard - harnish standard is called the patient standard
8. Difference is they weren’t looking for testimony of what is usually disclosed
9. Wooley is reasonable medical practitioner standard
10. The standard as to what is customary
11. The majority to states use the customary standard according to the book
12. Causation Standards:
a. Should we be worried about finding actual cause in the informed consent situation?
i. Subjective test - do you trust it?
ii. Objective test - reasonable person
b. Theoretical inconsistency in adding an objective component to the actual causes test in an informed consent case
13. The trial court instructed the jury that he p was entitled only to disclosures of risks that would be made by a reasonable medical practitioner
14. The jury found in favor of the D
15. Held, affirmed
16. The standard of disclosure is that of the reasonable medical practitioner and this will ordinarily require expert medical testimony
17. This rule is justified:
a. Because this is professional malpractice and the professional standard must be used;
b. Because there might be therapeutic reasons for withholding information; and
c. Because since the P must produce medical testimony on other issues, this will add very little burden
18. The P in informed consent cases must also prove causation by the objective test, that is, that reasonable person would have refused the treatment had full information been given, and that the P herself would have refused it
xii. Wlosinski v. Cohn (doctors don’t need to disclose statistical success)
1. P suffered kidney failure and sought hospital for transplant. D (doctor) represented his transplant success rate as good. P experienced severe complications after transplant and died. D did not have a duty to disclose statistical history of transplant failures to obtain decedent’s informed consent; D’s success rate was not a risk related to the medical procedure.
a. Disclosure failure rate
b. Hypo: the surgical biopsy
2. The P, Michael’s mother, donated a kidney in an effort to save her son, and Dr. Cohn performed the transplant surgery
3. Michale experienced severe postoperative complications, resulting in the removal of his new kidney, which ultimately led to his death
4. P’s expert inferred medical incompetence by testifying that five out of seven kidney transplants that Dr. Cohn had performed in the months leading up to Mciihael’s surgery had failed
5. The P contends that Dr. Cohn owed a duty to Micahel to disclose his failure rater before obtaining consent to the procedure
6. Held, the doctrine of informed consent requires a physician to warn a patient of the risk and consequences of a medical procedure
7. By itself, Dr. Cohn’s success rate was not a risk related to the medical procedure
8. We simply hold that Ds, as a matter of law, did not have a duty to disclose Dr. Cohn’s statistical history of transplant failures to obtain the decedent's informed consent
9. Jury decisions
a. Whether information would be material to an intelligent decision by the patient is usually a jury question
10. Physician experience
a. What if the surgeon merely represents that he has extensive experience in performing a highly risky operation when in fact he has much more limited experience?
b. Some states apply to physicians state consumer protection acts which forbid unfair and deceptive practices
11. Physician impairment
a. Georgia says that a physician owes no duty to inform a patient of the physician’s own cocaine use
b. A little authority goes the other way on such matters as chronic alcohol abuse or AIDS infection
12. Financial interests
a. What about disclosure of the doctor's financial interest in a patient's procedure?
b. In Moore v. Regents of the University of California, the patient claimed that the physicians and hospital withdrew blood ostensibly in the course of treatment
c. They developed a cell line that could be used efficiently to produce a commercial product of great value
d. None of this was mentioned at the patient
e. The court refused to permit the P to pursue a conversion claim, but it said that he physician was under a fiduciary duty to disclose some of the fats to the patient
f. Is this an informed consent case or something different?
g. Is the standard lower when the issue is not patient treatment but donated tissues?
xiii. Arato v. Avedon (statistics don’t need to be disclosed; standard of practice was to NOT voluntarily reveal these statistics)
1. P was diagnosed with cancer. D did not tell P that even w/ surgery, death in a short time was statistically certain for this type of cancer. D had no duty to disclose statistical life expectancy information b/c it was not information about the risks of the procedure. Standard of disclosure is the standard of practice w/in the medical community; standard was NOT to reveal these statistics voluntarily.
a. The “truth”
b. Tax losses NOT part of the obligation
c. Possibility a form of therapeutic privilege
2. Mr. Arato’s survivor claimed against the doctor
3. They said he should have told Mr. Arato that his chances were slim to none because that information would have been relevant to this decision to accept the tremaynes and that, living in a false hope, Mr. Arato had failed to arrange his economic affairs, a failure that led to business and tax losses
4. The jury found for the Ds
5. The Court of Appeal reversed for error in instruction
6. Held, the court of appeal is reversed
7. Patient sovereignty or autonomy is an extremely
8. It was not error to leave to the jury the question whether all material information about risks had been given
9. Furthermore, the doctor had no duty to disclose statistical life expectancy information because it was not information about risks of the procedures
10. As to relevant information that is not about risks, the stand of disclosure is the standard of practice within the medical community
11. Since expert physicians testify that he standard was not to revla this kind of information voluntarily, there could be no liability for failure to give informed consent
12. As to Mr. Arato’s written request to be told the truth, a patient may validly waive the right to be informed, but we do not see how a request to be told the truth in itself heightens the duty of disclosure imposed on physicians as a matter of law
13. Emergencies
a. In an emergency, would failure to obtain informed consent be a breach of duty?
b. The common law emergency exception has been said to apply when:
i. A medical emergency exists;
ii. Treatment is required to protect the patient's health;
iii. It is impossible or impractical to obtain consent form either the patient or someone authorized to consent for the patient; and
iv. There is no reason to believe that the patient would delice the treatment, given the opportunity to consent
14. Damages
a. Knowledge about risks and choices is necessary if patients are to participate in decisions about their bodies
xiv. Truman v. Thomas (D has duty to inform patient of risks should she decline risk free treatment)
1. P consulted with D for 6 years. She died of cervical cancer, which could have been discovered/treated if she had had a pap smear. D did advise P to get a pap smear, but failed to warn her of the dangers of not getting one. D was liable: if a patient indicates she is going to decline the risk free test/treatment, then the D has the additional duty of advising of all material risks of which a reasonable person would want to be informed. P did not appreciate the potentially fatal consequences of her conduct.
a. The trusting patient: within P’s right to say they don’t want the information? If advising the doctor, tell the doctor to get everything in writing. P should be allowed to waiver right to know risks b/c of P’s autonomy -> allowed not to be a reasonable person
b. After the consent is given, there is a touching. Truman cases is different: hasn’t been a touching. P argues: if you gave me the information, there would be a touching - departs from the battery scenario.
c. Actual cause:
i. Normal argument: if you gave me the information, I wouldn't do it
ii. Truman: if you gave me the information, I would do it - easier sell to the jury
2. Consider the implications for proving actual cause
3. The risk of inaction
4. Not all that different from Arato, where the guy says tell me the truth
5. Here, the Court says you have to tell the person the risks if you don’t take the treatment
6. Hypo: the Trusting patient
7. Rena Truman consulted Dr. Thoams as her doctor over a six year period
8. She died of cervical cancer, which could have been discovered and successfully treated by a pap smear given early enough
9. Dr. Thoams did repeatedly advise her to have the pap smear, but never warned her of the purpose or of the dangers of not having one
10. In an action for her death, the trial judge refused to instruct the jury on the failure to disclose the dangers of refusing the pap smear and the jury found for the D doctor
11. On appeal, held, reversed
12. If a patient indicates that he or she is going to decline the risk-free test or treatment, then the doctor has the additional duty of advising of all material risks of which a reasonable person would want to be informed
13.  A jury could reasonably conclude that Dr. Thoams had a duty to inform Mrs. Truman of the danger of refusing the test because it was not reasonable for Dr. Thoams to assume that Mrs. Truma appreciated the potentially fatal consequences of her conduct
xv. Brown v. Dibbell (P can be contributorily negligent in malpractice cases; comparative fault)
1. P underwent a double mastectomy w/ unfortunate results. P was contributorily negligent: failed to give truthful and complete family history when it was material. However, P can ordinarily trust doctor’s information and is not charged with fault for failure to ascertain the truth or completeness of the info presented by the doctor -> comparative fault.
2. Comparative fault and informed consent
a. Should comparative fault apply? Brown (pg. 437)
b. On what issues?
c. Failure to give the doctor the information they need to recommend the treatment, that might be comparative fault
d. Hide something from the doctor - but that would be it
3. After conference with the D doctors, Mrs. Brown underwent a double mastectomy with some unfortunate results
4. She sued on an informed consent theory
5. The jury found that dr. Dibbell was not negligent in performing surgery but that he was negligent in obtaining Ms. Browns’ consent to surgery
6. The jury also found that a reasonable patient in Ms. Brown’s circumstances, if adequately informed, would have refused to undergo the surgery that was performed
7. Finally, the jury found that Mrs. Brown was chargeable with 50% of the negligence for failing to exercise care for her own health
8. The P argued on appeal that it was error for the trial judge to submit the issue of contributory negligence
9. Held, affirming the court of Appeals, a new trial is required to correct various errors in instruction
10. As to the P’s comparative fault, the dense may be invoked in an informed consent action
11. Specifically, a patient may be chargeable with comparative fault for failing to give truthful and complete family history when it is material
12. But a patient may ordinarily trust the doctor's information and except in a most unusual case could not be charged with fault for failure to ascertain the truth or completeness of the information presented by the doctor or to seek independent advice
3. Res Ipsa Loquitur in Medical Malpractice Cases
a. Exclusive control
i. A few courts continue to apply the exclusive control test of res ipsa loquitur stringently
ii. However, a greater number of courts, in accord with Ybarra and both the Second and Third Restatement, have held that exclusive control is no longer a strict requirement in res ipsa cases, no matter the context
b. Likelihood that defendant caused the harm
i. Courts sometimes hold that during the course of a medical operation, the surgeon is captain of the ship and becomes responsible for the negligence of all those who are under his immediate control, typically hospital employees such as nurses
ii. Can it be said in Ybarra that any particular D is more likely than not the person whose negligence caused the harm?
iii. Then how can res ipsa loquitur apply at all?
iv. A number of courts have declined to follow the Ybarra approach for that reason
c. Common knowledge
i. The normal basis for medical res ipsa loquitur is that, as a matter of common knowledge, the P’s injuries more likely than not to have resulted from negligence
ii. The clearest cases are those in which instruments or towels are left in the patient's abdomen after surgery and those in which injury is inflicted upon a part of the boyd not being treated
iii. But the instruction is given in other medical contexts as well
iv. It is within the common knowledge and experience of a layperson to determine that an individual does not enter the hospital for gallbladder surgery and come out for surgery with an ulnar nerve injury to the left arm
d. Expert testimony
i. Yet expert testimony is frequently necessary in a medical malpractice case brought on a res ipsa theory
ii. As indicated in States, expert testimony can be used in most jurisdictions to fill the role of common knowledge
iii. Thus an expert who cannot pinpoint negligence can nevertheless testify that the injury is one that, in the common knowledge of experts, is likely to occur only because of negligence
iv. In medical malpractice res ipsa loquitur case, New Jersey requires the expert to testify, not to his opinion of probability, but that the medical community itself recognizes the probability of negligence under the given facts
e. Ybarra v. Spangard (res ipsa; any and all Ds who handled P may be responsible; expansion of res ipsa requirement)
i. P sued for PI damages resulting from appendectomy. D was negligent (injury to P’s shoulder would not have occurred w/out nelgience); any and all Ds who had any control over P’s body/instrumentalities which may have caused his injuries may properly be called upon to meet inference of negligence. Res ipsa loquitur applied.
1. Dr. Spangard: surgeon
2. Dr. Tilley: P’s physician
3. Nurse Gisler: wheeled P in
4. Dr. Reser: anesthetist
5. Nurse Thompson: following morning
6. Other nurse: following morning
7. Dr. Swift: owned the hospital
8. P can’t bring normal medical malpractice suit b/c doesn’t know what happened
9. Elements of res ipsa:
a. Arm pain from appendectomy doesn’t normally occur w/out nelgience
b. Injuries to other parts of the body during surgery - classic negligence cases; normally don’t need an expert
c. Exclusive control of D: problem is that there are multiple Ds; traditional res ipsa won’t work b/c injury not w/in exclusive control of the defendant (D’s argument
d. Different from barrel case b/c in that case, P was suing 1 company, not multiple Ds
e. Here: P is utterly helpless; ONE of the Ds knows but they’re not saying it -> inference of negligence. If Ds don’t explain what happened, they’ll all be negligent - incentive to explain what happened
f. Remand: court found all of them liable b/c nobody was able to explain what happened. Problem: Thompson appeared the following morning; she likely didn’t know what happened to the P, but is still jointly and severally liable
10. Would likely hold anesthesiologist laible b/c he put the P on the hard objects
11. Captain of the ship doctrine: captain is responsible for everything - whoever is in charge of the operation is liable for the negligence - would capture some of the Ds in Ybarra, but not all of them
12. Case takeaway: expansion of res ipsa; number of courts have refused to apply it, but if you don’t apply it, the P loses
ii. P’s proof of his negligence case:
1. What exactly did P prove?
2. What’s the problem with his proof in a malpractice case?
iii. Apply the doctrine of res ipsa loquitur: the D’s responses
iv. Conclusion regarding use of traditional res ipsa loquitur in this situation
v. Not enough info for P to show a malpractice case according to the professional standard
vi. Does the P meet the requirements for res ipsa?
1. Probably can show this is an accident that doesn’t occur without negligence
2. Multiple Ds, and don’t know which D did the injury - all of the Ds had something to do with the injury - second requirement would stop the traditional res ipsa
vii. The Court’s solution:
1. Rationale
a. P’s inability to testify
b. P placed in D’s hands
2. Is the outcome fair?
a. What happened on retrial
i. They all go in and explain that they didn’t do it
ii. So they all get held liable
iii. Holding everyone liable is pretty expansive, especially for the post-op people
b. The question of hostages
viii. Ybarra is still the law in California for these types of circumstances
ix. Captain of the ship doctrine
1. In an operating room, the surgeon who is the head person in charge is responsible for the negligence for anyone who is under his authority
2. That might have solved the problem, but that doctrine wouldn't have solved the nurses for the next day
x. Medical evidence for the P established that his problem resulted from some trauma, pressure or strain applied between his shoulder and neck
xi. P’s theory is that the foregoing evidence presents a proper case for the application of the doctrine of res ipsa loquitur, and that the inference of negligence arising therefrom makes the granting of a nonsuit improper
xii. Ds take the position that, assuming that P’s condition was in fact the result of an injury, there is no showing that he act of any particular D, nor any particular instrumentality, was the causes thereof
xiii. The present case is of a type which comes within the reason and spirit of the doctrine more fully perhaps than any other 
xiv. Viewed from this aspect, it is difficult to see how the doctrine can, with any justice, be so restricted in its statement as to become applicable to a patient who submits himself to the care and custody of doctors and nurses, is rendered unconscious, and receives some injury form instrumentalities used in his treatment
xv. Without the aid of the doctrine a patient who received permanent injuries of a serious character, obviously the result of someone’s negligence, would be entirely unable to recover unless the doctors and nurses in attendance voluntarily choose to disclose the identity of the nelgient person and the facts establishing liability
xvi. If this were the state of the law of negligence, the courts, to avoid gross injustice would be forced to invoke the principles of absolute liability, irrespective of negligence, in actions by persons suffering injuries during the course of treatment under anesthesia
xvii. But we think this juncture has not yet been reached, and that the doctrine of res ipsa loquitur is properly applicable to the case before us
xviii. The argument of Ds is simply that P has not shown an injury caused by an instrumentality under a D’s control, because he has not shown which of the several instrumentalities that he came in contact with while in the hospital caused the injury
xix. And he has not shown that any one D or his servants had exclusive control over any particular instrumentality
xx. Ds assert that some of the mwere not the employees of other Ds, that some did not stand in any permanent relationship form which liability in tort would follow, and that in view of the nature of the injury, the number of Ds and the different functions performed by each, they could not all be liable for the wrong, if any
xxi. We have no doubt that in a modern hospital a patient is likely to come under the care of a number of persons in different types of contractual and other relationships with each other
xxii. For example, in the present case it appears that Drs. Swift, Sangard and Tilley were physicians or surgeons commonly placed in the legal category of independent contractors
xxiii. And Dr. Reser, the anesthetist, tand D Thompson, the special nurse, were employees of Dr. Swift and not of the other doctors
xxiv. But we do not believe that either the number or relationship of the Ds alone determines whether the doctrine of res ipsa loquitur appleise
xxv. Very D in whose custody the P was placed for any period was bound to exercise ordinary care to see that no unnecessary harm came to him and each would be liable for failure in this regard
xxvi. Any D who negligently injured him, and any D charged with his case who so neglected him mas to allow injury to occur, would be liable
xxvii. The D employers would be liable for the neglect of their employees
xxviii. And the doctor in charge of the operation would be liable for the negligence of those who became his temporary servants for the purpose of assisting in the operation
xxix. In this connection, it should be noted that while the assisting physicians and nurses may be employed by the hospital, or engaged by the patient, they normally become the temporary servants or agents of the surgeon in charge while the operation is in progress, and liability may be imposed upon him for their negligent acts under the doctrine of respondeat superior
xxx. Thus a surgeon has been held liable for the negligence of an assistant nurse who leaves a sponge or other object isnie a patient, and the fact that the nurse of seeing that such mistakes do not occur is delegated to others does not absolve the doctor from responsibility for their negligence
xxxi. The control at one time or another, of one or more of the various agencies or instrumentalities which might have harmed the P was in the hands of every D or of his employees or temporary servants
xxxii. This, we think, places upon them the burden of initial explanation
xxxiii. P was rendered unconscious for the purpose of undergoing surgical treatment by the Ds
xxxiv. It is manifestly unreasonable for them to insist that the identify any one of the mas the person who did the alleged negligent act
xxxv. The other aspect of the case which Ds so strongly emphasize is that P ahs not identiifed htei nstruemtnalti yany more than he has the particular guilyt D
xxxvi. Here, again, there is a misconception which, if carried to the extreme for which Ds contend, would unreasonably limit the application of the res ipsa loquitur rule
xxxvii. It should be enough that the P can show an injury resulting from an external force applied while he lay unconscious in the hospital
xxxviii. This is as clear a case of identification of the instrumentality as the P may ever be able to make
xxxix. An examination of the recent cases, particularly in this state, discloses that the test of actual exclusive control of an instrumentality has not been strictly followed, but exceptions have been recognized where the pruosep of the doctrine of res ipsa loquitur would otherwise be defeated
xl. Thus, the test has become one of right of control rather than actual control
xli. In the bursting bottle cases where the bottler has delivered the instrumentality to a retailer and thus has given up actual control, he will nevertheless be subject to the doctrine where it is shown that no change in the condition of the bottle occurred after it left the obttler’s possession, and it can accordingly be said that he was in constructive control
xlii. In the face of these examples of liberalization of the test for res ipsa loquitur, there can be no justification for the rejection of the doctrine in the instant case
xliii. We do not at this time undertake to state the extent to which the reasoning of this case may be applied to other situations in which the doctrine of res ipsa loquitur is invoked
xliv. We merely hold that where a P receives unusual injuries while unconscious and in the course of medical treatment, all those Ds who had any control over his body or the instrumentalities which might have caused the juries may properly be called upon not meet the inference of negligence by giving an explanation of their conduct
xlv. The judgment is reversed
f. States v. Lourdes Hospital (can use expert testimony)
i. P underwent surgery for removal of ovarian cyst. Anesthesiologist negligently hyperabducted P’s right arm, causing injuries. Expert testimony could be used to educate the jury re res ipsa loquitur; just used to help the jury bridge the gap; ultimate question of negligence is still up to the jury
1. 2 Classic negligence cases in the medical context where we know the accident did not occur w/out nelgience (don’t need expert testimony; mistake is w/in common knowledge): leaving an instrument in her body, operating on the wrong part of the body
a. Cases where we need medical experts: when the jury doesn’t know whether the injury would occur w/out negligence
2. Professional standards underlie this - need to know what should have happened to the P to begin w/
3. Need expert testimony: to establish ordinary standard of care; consent/materiality test (expert will know the risks), in this case
ii. Availability of the doctrine of res ipsa loquitur
1. Review: barrels falling out of windows
2. Is there the equivalent type of situation in medical cases?
iii. In Ybarra, they didn’t need expert testimony
iv. There are instances in which you don't need expert testimony
v. Those are common knowledge cases
1. Sponge cases, needle in
2. Obvious cases
vi. What happened here and in Ybarra are kind of on the edge
vii. Here she goes in for an ovarian cyst, and ends up with a shoulder injury
viii. Court thinks this isn’t common knowledge
ix. They say you can use res ipsa here, even though it’s not within people’s common knowledge
x. So how do you use res ipsa?
xi. If you want to use res ipsa in this case, you need an expert to testify that this isn’t the type of accident that occurs without negligence
xii. So there is an additional burden on the P when using res ipsa in this type of medical situation where the it is not common knowledge - need expert testimony to prove that this isn’t the type of accident that occurs without negelince
xiii. This court has previously determined that res ipsa loquitur is available in simple medical malpractice cases which require no expert
xiv. In this case, we are called upon not answer whether expert testimony can be used to educate the jury as to the likelihood that he occurrence would take place without negligence where a basis of common knowledge is lacking
xv. At the close of discovery, D moved for summary judgment on the ground that there was no direct evidence that the P’s arm was hyperabducted during surgery and no evidence of any other egleince
xvi. Conceding the absence of direct evidence of negligence, P opposed the motion, submitting expert medical opinion that her injuries would not have occurred in the absence of negligence
xvii. P claimed this testimony could be used by a jury in support of a res ipsa loquitur theory
xviii. The trial court denied D’s motion for summary judgment and permitted P to rely on the expert medical opinion to support the conclusion that the injury would not have occurred in the absence of negligence
xix. A divided Appellate division reversed, nad this appeal followed
xx. Under appropriate circumstances, the evidentiary doctrine of res ipsa loquitur may be invoked to allow the factfinder to infer negligence form the mere happening of an event
xxi. Res ipsa loquitur, a doctrine of ancient origin, derives from the understanding that some events ordinarily do not occur in the absence of negligence
xxii. D contends that res ipsa loquitur cannot apply here because, in order to establish the first prerequisite - that the occurrence would not take place in the absence of negligence - P must rely on expert medical opinion, and the doctrinal foundation of res ipsa loquitur can only lie in everyday experience
xxiii. Therefore, when expert testimony is necessary to provide the basis for concluding that he event would not occur in the absence of negligence, the mater is outside the ken of al ayeprosn and res ipsa loquitur is inapplicable
xxiv. In the circumstances presented, we conclude that expert testimony may be properly used to help the jury bridge the gap between its own common knowledge, which does not encompass the specialized knowledge and experience necessary to reach a conclusion that the occurrence would not normally take place in the absence of negligence, and the common knowledge of physicians, which does
xxv. Notwithstanding the availability of expert testimony to aid a jury in determining whether an event would normally occur in the absence of negligence, expert opinion of course does not engage the jury’s ultimate responsibility as finder of fact to draw that necessary conclusion
xxvi. The purpose of expert opinion in this context is to educate the jury, enlarging its understanding of the fact issues it must decide
xxvii. However, the jury remains free to determine whether its newly-enlarged understanding supports the conclusion it is asked to accept
xxviii. Applying the foregoing principles of the facts of this case, we conclude that D’s motion for summary judgment was properly denied by the SC
xxix. The jury should be allowed to hear from P’s experts in order to determine whether this injurwoudl normally occur in the absence of negligence
xxx. Likewise, D must be given an opportunity to rebut the assertion which competent expert evidence to show, for example, that the injury complained of is an inherent risk of the procedure and not totally preventable with the exercise of reasonable care
ix. Nonfeasance and Creation of Duty
1. How to organize the nonfeasance material:
a. The basic no duty rule for nonfeasance
b. The distinction between nonfeasance and misfeasance
c. Exceptions to the basic no duty rule for nonfeasance
2. The Misfeasance-Nonfeasance Distinction
a. Overview
i. Underlying value of limited duty: if owed duty of care to every trespasser, would have to inspect property, which would inhibit landonwer’s rights; liability ought to be more limited to professionals. If applied RPP, very different from professional standard: professional standard: another doctor determines whether D is liable by applying custom. RPP: jury determines whether D is liable -> underlying policy concerns; personal freedom
ii. Reasons for nonfeasance rule: inability to narrow what would be extensive liability to al limited set of people
iii. The Basic Nonfeasance Rule
1. Page 517
a. An actor who has not created a risk of harm to another has no duty of care to the other
b. Thus: one person owes another no duty to take active or affirmative steps….
iv. Misfeasance
1. In B.R. v. West, the Utah SC draws a line between misfeasance and nonfeasance
2. In misfeasance, the actor’s affirmative act itself creates the duy, absent some policy reasons warranting an exception
3. In nonfeasance, there is no duty unless some additional factors such as a special relationship are present
v. Nonfeasance:
1. Train track hypo: P not liable for not saving baby off train track
a. Woman slips, and her baby falls and partially falls on the track
b. You are the only one there, woman can’t move
c. Train is coming
d. All you have to do is take two steps and pick up this tiny baby
e. Instead, you turn and walk away because you’re worried about being late
f. Child is injured
g. This person did not owe a duty
2. Track II: once picked baby up (acting) and then put baby back - misfeasance
3. Hypo: the Onlooker (pg. 517)
a. Based on the famous kitty genovese case from NYC
b. Estimated that 27 people were in their windows, and no one called the police
vi. The basic “no duty” rule for non-feasance
vii. The distinction between nonfeasance and mis-fesance
viii. Exceptions to the basic “no duty” rule for non-feasance
ix. Duty
1. Duty arises when D causes harm
a. Hypo: railroad accident
2. Duty arises when D creates a risk of harm
a. Hypo: deer in the road
3. D assumes a duty
a. Termination of duty: Rst. “no worse position” idea
b. Hypo: the manager and the tenant’s gun
4. D renders aid
a. Problem of “Good Samaritan”
b. Hypo: police officer and burning care
5. Duty arising out of special relationships
a. (Farwell case)
b. Misfeasance: left in a worse position?
c. Special relationship: what is it?
x. Duty arising out of action
1. Definition of duty (pg. 324):
a. An obligation to which the law will give recognition and effect to conform to a particular standard of conduct toward another
2. The consequences of acting (pg. 525)
xi. More on Special Relationships to get out of nonfeasance box
1. Hypo: the pre-employment physical
2. Thoughts on categorizing special relationships
a. Determinate Relationships (easier)
i. Restatement Third: Employer; innkeeper; business; school; common carrier; business or landowner who holds land open to public; landlord; custodian
b. Indeterminate Relationships (harder)
i. Ad hoc relationships. Example: Farwell case
xii. Termination of a Voluntarily Undertaken Affirmative Duty:
1. Basic rule: cannot leave the other to be in a worse position than before
2. Rst 3rd of Torts:
a. “When a person is in imminent peril of serious bodily injury, the rescuer must exercise reasonable care in deciding whether to discontinue the rescue.”
b. Example: rescuer of drowning swimmer can’t stop halfway to shore
c. 2. “Once you have secured the safety of the other, the rescuer may not then return the other to peril even if the peril is no greater than that that existed at the time the actor initiated the rescue.”
d. Example: Drowning swimmer rescued and brought to shore. Can’t leave them in the middle of a busy highway.
b. Hypos
i. Baby & Railroad Track I: Trent doesn’t pick baby up - no duty
ii. Baby & Railroad Track II: Trent picks baby up then puts it back - duty assumed
c. Estate of Cilley v. Lane (nonfeasance) - the basic rule
i. P, D’s ex-boyfriend, entered D’s trailer and D asked P to leave (P was a trespasser). P shot himself; D did not attempt to investigate or assess whether P was injured. P died from the bullet wound and could not be resuscitated at the hospital. D was not negligent for failing to assist; no general obligation to protect trespassers from harm not created by the actor unless a special relationship exists.
ii. What the defendant did and did not do
iii. The new rule proposed by the P: what would trigger the duty; the extent of the proposed duty
iv. Why does the Court refuse to impose a duty, which would simply have involved calling 911?
v. The relationship between the parties
vi. Guy and girl were in relationship, broke up
vii. Guy comes over to girls trailer, procures a gun
viii. Girl walks out, here’s a gunshot
ix. Girl thinks he faked the gunshot
x. Cilley could have been brought back alive if he had been brought to the hospital 5-10 min earlier
xi. If he couldn’t have been saved, there probably wouldn't have been actual cause
xii. But it’s very clear that this P runs smack against the basic rule of nonfeasance
xiii. If you apply the nonfeasance rule, then the D had no duty to help
xiv. So would have to show that there was an exception
xv. One way is to argue that they were in a relationship
xvi. D will have a good case that there was no relationship
xvii. Could argue that the guy was a licensee
xviii. P wants to establish that there was a new duty here
xix. Arguing that a duty arises when you witness another person's injury
xx. The estate framed this duty as one that a social guest owes to their guest
xxi. This type of duty the P is arguing for would call for widespread liability
xxii. All the neighbors in this case would probably be liable
xxiii. So court refuses to adopt a broader rule
xxiv. Jennifer Lane and Joshua Cilley were in a romantic relationship for over a year, but had broken up and gotten back together again several times
xxv. Shortly after the last breakup, after Lane had told Cilley that they would still be friends, Cilley visited Lane’s house trailer
xxvi. Cilley entered Lane’s trailer, and Lane asked him immediately to leave
xxvii. She also called a neighbor for help in getting Cillely to leave
xxviii. Cilley either left and got a rifle, or picked up a rifle that was already in Lane’s trailer
xxix. Lane herself left at that point, and immediately heard a loud pop
xxx. She looked back and saw Cilley fall to the floor
xxxi. Lane heard Cilley say it was an accident and it was not supposed to happen
xxxii. Lane did not see any blood, and did not investigate or attempt to assess whether cilley was njrued
xxxiii. She went to another friend’s trailer and told two friends hat cilley had pretended to shoot himself inside her trailer
xxxiv. Lane’s friends looked out the window and aw Cilley lyingo the steps to Lane’s trailer, halfway outside the door
xxxv. They went over to cilley, and noted that he was mumbling that it was an accident
xxxvi. One of the friends picked up the gun lying near cilley, and asked him if he had been shot
xxxvii. She noted that Cilley was turning white, and had difficulty breathing
xxxviii. The other friend went to neighboring trailer and called 911
xxxix. Cilley could not be resuscitated at the hospital
xl. He died as a result of a single gunshot wound to  his abdomen from a .22 caliber bullet
xli. According to the physician who treated him, Cilley could have been resuscitated if he had arrived at the hospital five to ten minutes earlier
xlii. Cilley’s estate sued Lane in February, 2006
xliii. Maine law does not impose a general obligation not protect others from harm not created by the actor
xliv. The fact that the actor leases or should realize that action non his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action
xlv. Nevertheless, the Estate makes two arguments as to why Lane did have a duty to act and contact emergency assistance
xlvi. First, the Estate asserts that Lane owed Cilley a duty because she was a social host and he was her guest
xlvii. Drawing the most favorable inference to the Estate, as we must, this fact still clearly shows that cilley was no longer welcome in Lane’s home
xlviii. A licensee who is asked to leave and refused becomes a trespasser
xlix. Because Cilley was a trespasser at the time of the incident, Lane’s only duty to him was to refrain from wanton, willful, or reckless behavior
l. Lane’s failure to contact emergency assistance for cilley immediately after she heard the pop does not rise to the level of wanton, willful, or reckless behavior because Lane did not create eh dagner to Cilley, nor commit any act that led to his initial injury
li. Our cases are devoid of any precedent that would require a landowner to affirmatively act to help  a trespasser injured through no fault or act of the landowner
lii. We therefore conclude that Lane did not breach any duty she owed to Cilley as a trespasser
liii. With its second argument, the Estate urges us to recognize a new common law duty: the duty to seek affirmative emergency assistance through reasonable means
liv. The Estate contends that the mores of the community and the abundance of technology mandate recognition of this duty in order to enhance public safety
lv. Initially, the Estate framed this duty as one a social host owes to her injured guest, but substantially broadened the reach of the duty during oral argument
lvi. Tehre, the Estate contended that the factual predicate for imposing this duty is simply witnessing another persons’ injury
lvii. A person who witnesses another’s injury, the Estate contends, although not required to render any aid herself, mstu contact emergency assistance as long as she can do so in a safe manner
lviii. In the alternative, the eState argued that the udy could be limited, so that he duty to seek emergency assistance would apply only when a homeowner witnesses injury to another on her property, regardless of the injured persons’ legal status
lix. In support of both alternatives, the Estate asserts that a special relationship arises when the witness observed injury to the other party, and it is this relationship that imposes a duty to act, regardless of any other leanthsip between he partie an regardless of whether the witness caused or could have foreseen the harm
lx. We have held that a party does not have an affirmative duty to aid or warn another person in peril unless the party created the danger or the two people had a special relationship that society recognizes as sufficient to create the duty
lxi. Certain narrowly defined, special rienathisp give rise to an affirmative duty to aid and protect, such as the relationship between a common carrier and passenger, employer and employee, parent and child, or innkeeper and guest
lxii. The Estate has asked us to add a new relationship to this list, and to impose a narrow but unlimited duty to contact emergency assistance
lxiii. The duty proposed by the Estate stands in direct opposition to the principle that a person does not have an affirmative duty to aid or want another person in peril
lxiv. Broadly, this rule is known as the no duty to rescue rule
lxv. In response to a few notorious instances of bystander inaction, some state legislatures have enacted laws imposing criminal or civil liability for failing to render reasonable assistance to ap person in danger or to immediately report a crime that has been committed
lxvi. In accordance with our precedent, we also must decline the Estate’s request that we recognize a new common law duty
lxvii. First, the relationship, i.e., the witnessing of an injury, that the Estate ocntends imposes a duty to act is unlike any other relationship recognized as sufficient to create a duty of care
lxviii. The law imposes a duty to aid or protection established, legal relationships, such as employer-employee or parent-child, because one party has control over another or, in the case of a landowner, control over a location
lxix. These duties are widely known and largely accepted, and the affected parties are able to plan and prepare according to known rights and responsibilities
lxx. Outside of these established relationship, we have recognized that other special relationship may create a duty of care based on these same factors - the closeness and nature of a pre-existing relationship between the parties and the measure of control
lxxi. In contrast, the duty the Estate urges us to recognize has none of these features: the duty arises not form any relationship between the parties, but simply form presence at the opportune moment
lxxii. Second, we are hesitant to create a duty that would impose liability for the failure to act, or nonfeasance
lxxiii. Although the common law has evolved to recognize liability for nonfeasance, such recognition is limited to situations where there is a special relationship between the parties and/or occasions when the dangerous situation was created by the D
lxxiv. One of the primary reasons for limiting dueis in cases of nonfeasance is the potential for boundless liability:
1. We know of no principle of law by which a person is liable in an action of tort for mere nonfeasance by reason of his neglect to provide means to obviate or ameliorate the consequences of the act of God, or mere accident, or the negligence or misconduct of one for whose acts towards the party suffering he is not responsible
2. If such a liability could exist, it would be difficult, if not impossible, ot fix any limit to it
lxxv. If we were to adopt the duty requested by the Estate, each person would be obligated to contact emergency assistance any time she witnessed another’s injury, which would indeed be a duty without any practical limit
lxxvi. The Estate contends that liability for breaches of this new duty would be constrained by principles of causation and by the fact that this is a limited duty that requires a telephone call but not any actual aid
lxxvii. Those constraints, however would not protect an individual from the necessity of defending a lawsuit, even if she were ultimately found not to have breached the duty
lxxviii. We adhere to our established precedent and cocondlue that absent a special relationship or conduct that has endangered another, a person owes no duty to clal aid for an injured person
lxxix. Judgement affirmed
lxxx. Bad Samaritan statutes
1. The Cilley court notes that some states have enacted statutes that impose criminal or civil liability for failure to rescue
2. The court cited, in a footnote, statutes from eight states, although some of the mare limited to helping victims of crime
3. Vermont’s statute is a pure Bad Samaritan statue
4. It provides that a person who know that another is exposed to grave physical harm shall, to the extent that the same can be rendered without danger or peril to himself or without interference with important duties owed to others, give reasonable assistance to the exposed person unless that assistance or care is being provided by others
lxxxi. Duties to trespassers
1. The Cilley court concludes that as a trespasser, the decedent was not owed a duty of reasonable care to assist him
2. The Third Restatement places a possessor of land under a duty to flagrant trespassers to exercise reasonable care if the trespasser reasonably appears to be imperiled and:
a. Helpless; or
b. Unable to protect him - or herself
d. BR v. West (duty of care is owed when D affirmatively acts; consequences of prescribing medicine) - misfeasance
i. Ragsdale was prescribed 6 medications by D. Medications cause a violent outburst, leading Ragsdale to kill his wife. Decedent’s children sued; D owed a duty of care in prescribing medications to prevent injury to the non-patient Ps b/c D engaged in the affirmative act of prescribing medication. There is a duty to exercise care when engaging in affirmative conduct that creates a risk of physical harm to others.
1. Nonfeasance argument: nurse and doctor took no action w/ respect to wife and kids; their argument is nonfeasance. As a consequence of the nonfeasance - no duty of care to the Ps b/c they never took any action towards the Ps
2. Nurse: prescribed medication for the husband; owed husband a duty. BUT: husband not bringing suit; suit is by the decedent’s kids
3. Case takeaway: affirmative act will give rise to a duty; here, the risk spreads to the Ps because its foreseeable
4. Misprescribed drugs hypo; P injured in car crash; car was driven by someone who was misprescribed drugs: anyone harmed would be a foreseeable victim; affirmative act wasp prescribing the drugs
ii. The P’s negligence theory re prescription of medication
iii. Definition of duty (pg. 324):
1. An obligation to which the law will give recognition and effect to conform to a particular standard of conduct toward another
iv. The consequence of action (pg. 525):
1. In almost every instance, an act carries with it a potential duty and resulting legal accountability for the act
v. The Ps in this case are the children
vi. Does the husband have a better case?
vii. There was an established relationship between the nurse and the father
viii. There is no problem there at all, if the father wants to bring an action for damages for himself
ix. But that's not the case, here the children are bringing the caction
x. They are non patients of the nurse
xi. It’s possible the nurse didn’t even know about the children, but they are claiming there was a duty
xii. The Ds say here that there was no longer any relationship between the nurse and the father
xiii. But, here there was a foreseeable risk that arose when the nurse prescribed the medications
xiv. There are foreseeable risks to the patient and those around the patient
xv. When does that risk come to fruition?
xvi. When he shoots the mother
xvii. So the TC was focusing on the wrong thing ultimately
xviii. In almost every instance, an act brings a duty
xix. There are some instances though where the D will act, and the court says there is no duty
xx. They are a small number of circumstances, but in those instances if you impose a duty the liability would be huge
xxi. Court says there is a duty here
xxii. What would have to do to show that the duty was breached?
xxiii. Use the professional standard
xxiv. Would probably need an expert for actual cause
xxv. The problem here is probably with proximate cause - there is an intervening cause
xxvi. The father murders the mother
xxvii. The claim here is mostly on the death of the mother, but you have an intentional intervening cause
xxviii. So would have to look if it was foreseeable - would probably need an expert to testify on that part
xxix. How court approaches whether duty exists:
1. The no duty argument here: the lack of relationships
a. If you act, you don’t need a relationship
b. If you act, need to see what the foreseeable risks are
2. Why does the court find misfeasance: do you need a special relationship?
3. Duty rules: fact-specific or categories of cases?
a. Duty relationship based on categories of cases
b. Here the category that is involved is the category of misfeasance, misfeasance in prescribing a drug
c. When you prescribe a drug, that can bring about risks
4. Will P own this case?
a. Proving breach
xxx. The Ragsdales’ young children, who were left parentless, filed suit through their conservator against Nurse West, her consulting physician Dr. Hugo Rodier, and the medical clinic
xxxi. Ps alleged negligence in the prescription of the medications that caused Mr. Ragsdale’s violent outburst and his wife’s death
xxxii. The DC granted the Ds’ motion to dismiss, concluding that West owed no duty of care to the Ps because no patient-healthcare provider relationship existed, at the time of the underlying events, between thePs and the Ds
xxxiii. Ps filed this appeal, contending that the DC incorrectly concluded that Ds did not owe a duty of care to the non patient Ps
xxxiv. We agree and reverse
xxxv. The question in this case is whether healthcare providers have legal obligation to non patients to exercise reasonable care in prescribing medications that pose a risk of injury to third parties
xxxvi. Our cases have identified several factors relevant to determining whether a D owes a duty to a P, including:
1. Whether the D’s allegedly tortious conduct consists of an affirmative act or merely an omission;
2. The legal relationship of the parties;
3. The foreseeability or likelihood of injury;
4. Public policy as to which party can best bear the loss occasioned by the injury; and
5. Other general policy considerations
xxxvii. Not every factor is created equal, however
xxxviii. A central point of the parties' disagreement in this case is whether a healthcare provider’s duty requires the existence of a special legal relationship
xxxix. Ds contend that healthcare providers owe no duty to an nonpatient who has been injured by a patient unless the patient has a special reiathsip with the pvoider - such as where the provider has custody or control of the patient, or where the provider is on notice that the patient is uniquely dangerous to specified third parties
xl. Ps, for their party, insist that a special relationship is required only where a claim is based on an omission or a failure to act
xli. According to Ps, the most critical factor in this case is that Ds’ negligence consists of affirmative conduct, because affirmative acts are typically associated with a duty of care
xlii. We side with the Ps
xliii. Acts of misfeasance, or active misconduct working positive injury to others, typically care of duty of care
xliv. Nonfeasance - passive inaction, a failure to take positive steps to benefit others, or to protect them from harm not created by any wrongful act of the D - by contrast, generally implies a duty only in cases of special legal reitnahips
xlv. Special relationships arise when one assumes responsibility for another’s safety or deprives another of his or her normal opportunities for self-protection
xlvi. Ps’ allegations of duty thus steer clear of the problems identified in our nonfeasance cases and in the court of appeals’ decision in Joseph
xlvii. This is not a case in which the healthcare provider is charged with failing to restrain Ragsdale or with failing to warn his family about his unstable condition
xlviii. Rather, Ps allege that Ds’ affirmative acts of prescribing medication caused David Ragsdlae to have a violent outburst and take his wife’s life
xlix. And unlike in Joseph, Ps are not purporting to step into the shoes of the party who retained the physician's services
l. Theri claim is not a derivative one for harm to their father, but a personal one for their own injures
li. For these reasons, a special lreinathip or physician-patient relationship need not underlie the Ds’ duty to the Ps in this case
lii. And as we explain below, the other duty factors do not justify eliminating D’s duty to exercise care when engaging in the affirmative act of prescribing medication
liii. As a general rule, we all have a duty to exercise care when engaging in an affirmative conduct that creates a risk of physical harm to others
liv. There are exceptions to the rule, however, in categories of cases implicating unique policy concerns that justify eliminating the duty of care for a class of Ds
lv. The remaining duty factors aid us in determining whether to carve out an exception to the general rule
lvi. Our most basic concern with the parties’ arguments is the failure to address duty as a categorical elve
lvii. The relevant category of cases consists of healthcare providers negligent prescribing medications to patients who then injure third parties
lviii. And the foreseeability question is whether there are circumstances within that category in which a healthcare provider could foresee injury
lix. We think so
lx. Pharmaceuticals span a scale of foreseeable risk, with innocuous drugs at the unforeseeable end and powerful narcotics at the other
lxi. Some negligent prescription cases may very well involve little foreseeable risk of injury: imagine a patient that has a rare violent reaction to ibuprofen
lxii. Yet other cases may involve highly foreseeable risks, as where a physician mistakenly prescribed a high dose of a potent narcotic to an active airline pilot instead of the mild antibiotic the pilot needed
lxiii. Because the class of cases includes some in which a risk of injury to third parties is reasonably foreseeable (as even Ds concede), the foreseeability factor weight in favor of imposing a duty on healthcare providers to exercise care in prescribing medication so as to fraim from affirmatively causing injury to nonpatients
lxiv. Whether in a particular case a prescription creates a risk of sufficient foreseeability that the physician should have exercised greater care to guard against injury is a question of breach
lxv. Ad whether the precise causal mechanism of a P’s injuries was a foreseeable result of a D’s prescriptions is a question of proximate causes
lxvi. Finally, Ds offer a series of general policy arguments against the imposition of a duty on physicians to nonpatients
lxvii. We find these policy concerns insufficient to sustain a categorical decision to withdraw a duty of care across the broad range of negligent prescription cases
3. Exceptions to the No Duty to Act Rule
a. Overview
i. Duty arises when D causes harm, creates a risk of harm, or assumes a duty
1. Hypo: collision b/w train and pickup truck which was an accident; neither liable for initial injuries. BUT: if the train keeps going, they’re responsible for P’s subsequent injuries b/c of the failure to stop and help.
2. Deer in the road: duty arose when risk was created (Striking the deer and leaving it in the road)
3. Beginning to assist
a. The Third Restatement recognizes that an actor who undertakes to render services to another, when the actor knows or should know that those services will reduce the risk of harm to the other, has a duty to use reasonable care in rendering those services if the failure to exercise care would increase the risk of harm beyond what would have existed without the undertaking; or if the other person relies on the actor's using reasonable care in the undertaking
4. Voluntary undertakings vs. positive misconduct
a. Distinguish liability for positive acts - preventing others from calling for help in Wakulich, for example - from liability for voluntary undertakings, that is, for breach of duties voluntarily assumed where no duty would otherwise exist
b. For example, most states thankfully place no duty on a passenger in a car to give the driver advice
c. But if the driver tells the passenger that he cannot see behind him while backing up, and the passenger affirmatively tells the driver that it is clear to back up, the passenger has a legal duty to use reasonable care in giving that advice
d. What if hosts at a party volunteer to check guests for weapons, but then someone is shot?
5. Duty to take charge reasonably
a. Section 44(a) of the Third Restatement says that when a person voluntarily takes charge of an imperiled and helpless person, he has assumed a duty to take charge in a reasonable manner
ii. Special Relationships:
1. These special relationships are powerful, because they take you out of nonfeasance
2. The duty arose and existed, so an argument for nonfeasance won’t work
3. Duty exists; if the person does nothing, they can be found liable. Outside of nonfeasance rule b/c you're in a special relationship w/ someone
a. Determinate relationships: automatically assume duty, MEMORIZE:
i. Employer, innkeeper, business, school, common carrier, business or landowner who holds land open to the public, landlord, custodian
b. Indeterminate relationship: harder to show a duty
i. Rocha case: duty owed by the friend - indeterminate relationship that arose from engagement in a mutual activity
1. Fraternity party
2. Go to area to go swimming
3. Entice the one guy to jump off cliff into water
4. He does, and he drowns
5. The Ds claim nonfeasance
6. The guy made the choice to jump in, enticement doesn’t matter
7. Rcoha’s parents sued Faltys and others for negligence
8. Affirming a summary judgement for Faltys, the court cited the basic nonfeasance rule and held that Faltys owed Rocha no duty
9. What about the argument that  by taking Rocha to the top of the cliff and encouraging him to jump in, Faltys assumed a duty of care?
10. The court rejected that argument, noting the basic principle of legal responsibility that individuals should be responsible for their own actions and should not be liable for others independent misconduct
11. Simply taking an adult man to the top of a cliff does not create a dangerous situation giving rise to a duty, and none of the parties have identified any Texas case suggesting that an adult encouraging another adult to engage in a dangerous activity can give rise to legal duty
ii. Farwell case: friends were again engaged in a mutual activity (drinking/catcalling case)
1. What D did and did not do
2. Misfeasance: left in a worse position?
3. Special relationship: what is it?
4. Go out drinking with each other
5. Start talking with some girls, piss off some other group of guys
6. One guy gets beat up really badly, gets left under a car
7. The other guy takes him and starts driving him around
8. Voluntary assumption of duty
9. Leaves him in a car in his grandmother’s driveway
10. And the guys dies
11. In Farwell v. Keaton, the Michigan court, after finding a special relationship, said that to conclude that one fried owed the other not duty to obtain medical assistance or at least to notify someone of his condition and whereabouts would be shocking to human considerations and fly in the face of the commonly accepted code of social conduct
iii. D renders aid
1. The problem of the Good Samaritan
2. Hypo: the police officer and the burning car
a. Just because he is a police officer, doesn’t mean that there is a special relationship for police officers
b. Not assumed duty of police officers just because they are police officers
iv. Termination of a Voluntarily Undertaken Affirmative Duty
1. Law says you can undertake a duty and then decide you want to get out of it. BUT: can’t leave person in a worse position than they were in before
a. Boarding house case: decedent not in a worse position than before; gun was placed on top of the dresser
b. Injured person in a desert: he’s worse off than before; someone could’ve saved him
2. Basic termination rule: cannot leave the other in a worse position than before. Restatement: Pg. 531 n.1
3. Rst. 3rd tries to limit this doctrine: rescuer must exercise reasonable care in deciding whether to discontinue the rescue
a. Example: rescuer of drowning swimmer can’t stop halfway to shore
b. When a person is in imminent peril of serious bodily injury, the rescuer must exercise reasonable care in deciding whether to discontinue the rescue
i. Example: rescuer of drowning swimmer can’t stop halfway to shore
b. Wakulich v. Mraz (owe a duty of care when voluntarily undertake to care for decedent) - undertake a duty exception
i. D’s sons challenged P to drink a quart of alcohol. After the decedent got sick, sons assumed duty of care (propped her head on a pillow to prevent aspiration, took off her vomit-saturated blouse), then negligently discharged their voluntarily assumed duty (didn’t call 911 and prevented others from doing so). Ds were liable to decedent for failure to exercise due care in voluntarily undertaking to care for decedent after she became unconscious. Ds acted negligently in discharging their voluntarily assumed duty, proximately leading to decedent’s death.
1. Hypo of Police Office & Burning Car: police officer assumed no duty to pregnant woman in burning car by directing traffic
ii. The alleged negligence:
1. Providing alcohol: the social liability statutes
2. Failure to care
iii. Did they voluntarily undertake a duty?
iv. Defendant’s no ngleince: argument
v. The alleged negligence:
1. Providing alcohol: the social liability statutes
2. Failure to care
vi. Did they voluntarily undertake a duty?
vii. D’s no negligence: argument
viii. Affirmative act giving alcohol, so can’t claim nonfeasance
ix. A lot of states have statutes limiting liability for providing liquor
x. If you voluntarily start to aid someone, a duty arises to act reasonably under the circumstances
xi. If you have a duty not to interfere, but you do interfere, then it is misfeasance and a duty arises
xii. Is there an argument that there is a duty by landowners here?
xiii. Maybe, social guest
xiv. But also she was paid
xv. What about rescue doctrine?
xvi. Wants to encourage rescuers
xvii. Voluntary assumption of duty might discourage rescuers
xviii. Appellate court not going to look at the negligent acts, that’s really a jury question
xix. Once you have voluntarily assumed the duty, are you stuck?
xx. Or is there a way when you can discontinue that?
xxi. Is there really a point where they actually discontinued aid?
xxii. One who voluntarily undertakes to render services to another is liable for bodily harm caused by his failure to perform such services with due care or with such competence and skill as he possesses
xxiii. Here, P has alleged that Michale and Brian voluntarily undertook affirmative steps to care for decedent and did so in a negligent manner
xxiv. The viability of the voluntary undertaking counts is not dependent on a duty created through the Ds’ provision of alcohol to decedent but, rather, on the Ds having voluntarily undertaken to care for decedent after she became unconscious and having allegedly failed to exercise due care in the performance of that undertaking
xxv. Ds maintain that none of their alleged acts indicate a voluntary assumption of any responsibility for decedent’s health or well-being we disagree
xxvi. Specifically, it was alleged that after decedent became unconscious, Michale and Brian carried her downstairs, placed her on a ouch, observed her vomiting profusely and making gurgling noises, checked on ehr late, changed her vomit-saturated shirt, and placed a pillow underneath her head to prevent aspiration
xxvii. The actions of Michael and Brian clearly demonstrated an undertaking concerning decedent's well-being
xxviii. We find therefore, that P has sufficiently plead that Ds Micahel and Brian voluntarily assumed a duty to care for decedent
xxix. We are confident that a jury or other trier of fact is capable of determining whether Ds, having voluntarily undertaken to care for the decedent after she became unconscious and began to vomit and rurgle, performed that undertaking with due care
xxx. We also find that the complaint alleges various acts, including allegations that Ds Michael and Brian prevented other individuals for calling for emergency medical intervention, from which a jury could find the Ds acted negligently in discharging their voluntarily assumed duty, proximately leading to decedent's death
xxxi. The trial court erred in dismissing the counts based on voluntary undertaking
c. Yania
i. Nonfeasance
ii. Bigan’s action doesn’t count: Yania was an adult & had the ability to say no
iii. If counted inveiglement, a duty of care would arise
iv. Arguments for why there should be a duty: good argument Yania was an invitee; he was there for business purposes
v. What about the taunting of Yaia?
vi. Any other argument for a duty in that case?
vii. Person falls down the well
viii. In Yania v. Bigan, Bigan was a strip-miner who had created large trenches on his property, one of which was filed with water 8 to 10 feet deep, with sidewalls 16 to 18 feet high
ix. Yania, who operated another coal strip-mine, came onto Bigan’s property to discuss a business matter
x. Bigan asked Yania to help him to start a pump to remove the water in the trench
xi. Yanai then jumped into the water and drowned
xii. Bigan did not assist him
xiii. Yania’s widow sued Bigan, claiming that he had by the employment of cajolery and inveiglement convinced Yania to jump, and then had a duty to rescue him
xiv. Affirming the trial court’s grant of Bigan’s motion to dismiss, the Pennsylvania SC said this:
1. The mere fact that Bigan saw Yania in a position of peril in the water imposed upon him no legal, although a morla, obligation or duty to go to his rescue unless Bigan was legally responsible, in whole or in part, for placing Yania in the perilous position
xv. The complaint does not aver any facts which impose upon Bigan legal responsibility for placing Yania in the dangerous position in the water and, absent such legal responsibility, the law imposes on Bigan no duty of rescue
xvi. Is Yania an easier case for the imposition of a duty to rescue than eState of Cilley?
d. Newton case
i. Court: this was a repair job - misfeasance. If as part of that, you do something, can’t use the nonfeasance rule
e. Other examples
i. Parking brakes - someone parks a car outside a house and it begins to roll and they do nothing to stop the car. Not fixing the car is nonfeasance, but if they were driving the car it would be misfeasance
1. If the person goes into the house and puts keys down, and then the car begins to roll - nonfeasance.
ii. Misfeasance: isolates someone’s actions at any given moment in time
f. Podias v. Mairs
i. D was drinking beer at his friend’s house. He left to drive back to his dorm with his 2 friends. D lost control of the car and struck P’s motorcycle. Even though D and his 2 friends all had cell phones, no one called the police. The 3 left the scene, after which a car ran over P, who died as a result of his injuries. Ds owed a duty of care to P; the failure of Ds to summon help or take other precautionary measures was foreseeable. Ds were in a unique position to know D’s drunk driving would pose a risk; all Ds had phones and no one called for help. P’s death came at the expense of failing to take simple precautions at little if any cost/inconvenience to Ds. imposition of duty does not offend social policy; there is a sufficient relation to impose a duty of action.
1. Court: Ds owed a duty b/c risk of harm was foreseeable; Ds were in a unique position to know of the risk by Mairs.
2. Narrowing the Basic Nonfeasance Rule:
a. Foreseeable risk of harm
b. Harm could be easily prevented
c. Ds far more than innocent bystanders or strangers to the event; were acting in concert (indeterminate reliathisp). So hold all Ds jointly and severally liable for Mairs’s negligence
d. Ds acquiesced in creating the initial risk; getting in car while drunk; risk began once they got in the car
e. Ds obligated not to prevent Mairs from acting
f. Orchestrated scheme to avoid detection
3. Holding: Ds had a duty to help the P under these specific circumstances (won’t let nonfeasance rule get in the front of this case b/c what Ds did was morally wrong)
4. Takeaway: exception to nonfeasance rule; suggests that in a far fetched case that calls for a duty, the court will find one. No general rule since the question of duty remains one of judicial balancing.
ii. Pg. 536: duty is in accord with public policy, which encourages gratuitous assistance by those who have no legal obligation to render it
iii. 537: instrumentality operated for a common purpose and mutual benefit of Ds
iv. 537: formulate no general rule since the question of duty remains one of judicial balancing
v. Its disconcerning to see that in this instance, there is no duty on the two guys
vi. Ordinarily, mere presence at the commission of the wrong, or failure to object to it, is not enough to charge one with responsibility inasmuch as there is no duty to take affirmative steps to interfere
vii. Because of this reluctance to countenance inaction as a basis of liability, the common law has persistently refused to impose on a stranger the moral obligation of common humanity to go to the aid of another human being who is in danger, even if the other is in danger of losing his life
viii. Of course, exceptions are as long standing as the rule
ix. Even those under no pre-existing duty may be liable if they voluntarily begin to assist and do so nelgiently
x. Over the years, liability for inaction has been gradually extended still further to a limited group of relationship, in which custom, public sentiment, and views of social policy have led courts to find a duty of affirmative action
xi. Thus, a duty to render assistance may either be contractual, relationship or transactional
xii. In NJ, courts have recognized that the existence of a relationship between the victim and one in a position to provide aid may create a duty to render assistance
xiii. To establish liability, however, such relationships need not be limited to those where a pre-existing duty exists, or involving economic ties, or dependent on the actor’s status as, for instance, a landowner or business owner
xiv. Rather, ti may only be necessary to find some definite relation between the parties of such a character that social policy justifies the imposition of a duty to act
xv. So too even though the D may be under no obligation to render assistance himself, he is at least required to take reasonable care that he does not prevent others from giving it
xvi. In this regard, the determination of the existence of duty is ultimately a question of fairness and public policy, which in turn draws upon notions of fairness, common sense, and morality
xvii. We are satisfied that the summary judgment record admits of sufficient facts from which a reasonable jury could find Ds breached a duty which proximately caused the victim's death
xviii. In the first place, the risk of harm, even death, to the injured victim lying helpless in the middle of a roadway, from the failure to Ds to summon help or take other precautionary measure was readily and clearly foreseeable
xix. Not only were Ds aware of the risk of harm created by their own inaction, but were in a unique position to know of the risk of harm posed by Mairs’ own omission in that regard, as well as Mairs’ earlier precipitory conduct in driving after having consumed alcohol
xx. Even absent any encouragement on their part, Ds had special reason to know that Mairs would not himself summon help, but instead illegally depart the scene of a hit-and-run accident
xxi. Juxtaposed against the obvious foreseeability of harm is the relative ease with which it could have been prevented
xxii. All three individuals had cell phones and in fact used them immediately before and after the accident for their own purpose, rather than to call for emergency assistance for another in need
xxiii. The ultimate consequence wrought by the harm in this case - death - came at the expense of failing to take simple precautions at little if any cost or inconvenience to Ds
xxiv. Indeed, in contrast to Mairs’ questionable ability to appreciate the seriousness of the situation, Ds appeared lucid enough to comprehend the severity of the risk and sufficiently in  control to help avoid further harm to the victim
xxv. In other words, Ds had both the opportunity and ability to help prevent an obviously foreseeable risk of severe and potentially fatal consequence
xxvi. In our view, given the circumstances, the imposition of a duty upon Ds does not offend notions of fairness and common decency and is in accord with public policy, which encourages gratuitous assistance by those who have no legal obligation to render it
xxvii. Simply and obviously, Ds here were far more than innocent bystanders or strangers to the even 
xxviii. On the contrary, the instrumentality of injury in this case was operated for a common purpose and the mutual benefit of Ds, and driven by someone they knew to be exhibiting signs of intoxication
xxix. Although Mairs clearly created the initial risk, a the very least the evidence reasonably suggests Ds acquiesced in the conditions that may have helped create it and subsequently in those conditions that further endangered the victim’s safety
xxx. Ds therefore bear some relationship not only to the primary wrongdoer but ot the incident intsel
xxxi. It is this nexus which distinguishes this case for those defined by mere presence on the cene without mreo, and therefore implicates policy considerations simply not pertinent to the latter
xxxii. At the very least Ds collaborated in, verbally supported, or approved his decision to leave the scene, and at most actively convinced Mairs to flee as a means of not getting caught
xxxiii. The entire aftermath of the incident betrays an orchestrated scheme among the three to avoid detection not only by taking no action to prevent further harm to the victim, but by affirmatively abandoning the scene, practically guaranteeing his death
xxxiv. It is the degree of Ds’ involvement, coupled with the serious peril threatening imminent death to another that might have been avoided with little effort and inconvenience, suggested by the evidence, that in our view creates a sufficine relation to impose a duty of action
xxxv. Of course, it still remains a question of fact whether the primary wrongdoer was able to exercise reasonable care to summon emergency assistance or was prevented from doing so by Ds
xxxvi. Whether,o n the other hand, Ds knew or had reason to know that Mairs was unable or unwilling to do so, and thereafter were in a position to have influenced the outcome
xxxvii. Whether the decision to abandon the victim was otherwise Mairs’ alone or the result of encouragement, cooperation or interference from Ds
xxxviii. And finally, if the latter, whether the assistance was substantial enough to support a finding of liability
xxxix. The facts here are certainly not such that all reasonable persons must draw the same conclusion
xl. We cannot say that upon any version of the acts there is no duty
xli. Reversed and remanded
x. Contracts, Promises, and Creation of Duty
1. Duty generally: function
a. Whether a duty is owed is a question of law. In deciding whether to impose a duty the court must make a policy decision. The court may consider various moral, social, and economic factors, including the fairness of imposing liability; the economic impact on the D and on similarly situated parties; the need for an incentive to prevent future harm; the nature of the D’s activity; the potential for an unmanageable flow of litigation; the historical development of precedent; and the direction in which society and its institution are evolving
2. The theoretical problem
a. Can a duty arise out of a contract?
b. Why is that an important question?
c. Because of the contract-tort interchange, the law is quite uncertain here
d. Pay special attention to the subheadings in the chapter
3. The economic loss rule
a. Establishes distinction between tort and contract: no duty in tort to prevent economic loss
b. Tort law is about loss from physical harms
c. Economic damages are damages that are not resulting from the physical harms, but from pure economic loss
d. There is a concern about not undermining contract law
e. Establishes distinction between tort and contract: no duty in tort to prevent economic loss
f. The classic case: thorne v. deas
i. Insurance proceeds: nonfeasnace but econcomi harm, not physical lss (from crashes, fires, explosion, etc.)
1. Concern about undermining contract law
ii. Hyop: failure to put add in yellow pages
g. Some (few) exceptions to economic loss rule in torts:
i. Intentional interference with economic relations, fraud, etc.; recovery for pure economic loss in tort (back of the book torts - covered in torts II)
ii. Note: difference in definition of economic loss from economic damages we have discussed before
iii. Economic torts. Economic torts deal with stand-alone economic harms or losses, that is, with financial costs to the P that do not arise for personal injury to the P or damage to tangible property in which the P has a legally recognized possessory….
iv. To take a single example of such pure economic loss, the D might nelgiently block access to the P’s retail store, without trespassing or harming the property itself. In such a case, the P’s only claim is for pure economic loss resulting because customers could not reach the store. Such a claim for pure economic loss would be rejected in tort law
h. Economic Loss Rule:
i. No duty to prevent economic loss
ii. Insurance proceeds: nonfeasance but economic harm, not physical loss (Thorn v. Deas)
1. Boat case: P sued D for negligent for not getting boat insurance. Court says: can’t sue for negligence: loss suffered was econcom, which is not cognizable in tort. If have recovery, has to be K recovery. Tort law is concerned w/ PHYSICAL harms, not econcomi
iii. Hypo: failure to put ad in yellow pages; P’s business drops by 25% and he sues D for negligence. Court says NO: this was a pure economic loss. Need physical harm to recover in tort law
iv. Exceptions: intentional interference w/ K or economic relations, fraud - don’t fit w/in general tort pattern
4. Misfeasance in the Performance of a K and Liability for Physical Harm
a. Overview
i. K can give rise to tort duty; breach has to involve physical harm. Otherwise, P sues for breach of K.
ii. If action amounts to misfeasance, there will generally be a duty - duty will generally be RPP
iii. Also a duty re nonfeasance: Rst. 323 (Langlois) sets out parameters.
iv. Duty is circumscribed by the scope of the K; very few cases that find duty can arise outside of the scope of K absent something else D does that indicates there should be a duty.
b. Independent tort duty
i. When a tort suit is brought against a party to a contract, a number of courts, as in Affiliated, ask whether the alleged injury arises from a tort duty independent of the terms of the contract
ii. Could a tort duty be fully independent of the contract?
iii. If LTK had not contracted to recommend repairs to the monorail system, could it nevertheless be held to account for failures of the system?
iv. Perhaps the Affiliated court’s analysis is more instructive than this language 
v. How did the court determine whether LTK owed a otrt duty?
c. The Restatement view
i. The Restatement (Third) of Torts avoids the independent duty language
ii. The default presumption of a duty of reasonable care applies when the defendant has created a risk
iii. If he hasn’t, the default rule is that the defendant has no duty of care
iv. Applying an older standard, at times cases ask whether the D launched an instrument of harm
d. Riks creation
i. Why should creating a risk of physical harm matter to the existence of a duty?
e. Subrogation
i. Subrogation is a fancy word more simply expressed by the court’s phrase about AFM standing in SMS’s shoes
f. Affiliated FM Ins. Co. v. LTK Consulting Servs., Inc. (economic losses are recoverable in tort; must trace back to breach of tort duty arising independently from the K)
i. Monorail caught fire. 10 years before the fire, a monorail company entered a concession K with SMS. AFM (SMS’s inurer) claimed LTK was negligent in changing the electrical ground system for the monorail. Tort law must consider the safety of persons and property from physical injury. Engineers are under a reasonable duty of care. The scope of an engineer's duty extends to the persons who hold a legally protected interest in the damages property, even if they don’t hold an ownership interest in that property (SMS had a legally protected interest in the monorail). An engineer's duty of care extends to risks of physical damage to the property where the engineer works. SMS was within the scope of LTK’s duty of care. By undertaking engineering services, LTK assumed a duty of reasonable care. By subrogation to SMS’s rights, AFM may pursue a claim for negligence against LTK.
1. Court: SMS owed LTK a duty. Breach of K and tort damages - both costs layered.
2. K’s relation to tort duty: principle behind independent duty doctrine: safety involved; protection from physical injury
3. Negative economic impact: every time you impose a tort duty, you’re interfering w/ someone’s economics
a. Tort duty + breach of K claim = will have ramifications & increases costs
4. Engineers owe a duty of care when they’re acting/performing engineering services
5. Measure of engineers’ duty of care: raises the issue of scope of duty: depends on what they constructed for; only owe duty of general care for what they're doing under the K, not a general duty of care
6. P was SMS and had a property interest in the monorail, but they don’t own the property; they just run it. If don’t own the property, the loss is economic. However, the court says SMS had an interest in the monorail. Damage to the monorail falls under normal tort recovery
7. There’s a duty: misfeasance case (engineers acted negligently; default presumption of a duty applies when the D has created a risk)
ii. The accident: negligence in changing the electrical ground system for the trains
iii. The parties (1) SMS contract with City (2) City contract with LTK (3) AFM sues LTK under subrogation clause
iv. Contracts involved: was SMS involved in this contract?
v. Contract is between the city and LTK
vi. Contract is about doing maintenance for the monorail system
vii. The core contract were concerned with is LTK’s contract with the City
viii. The City is not bringing suit
ix. In essence, this is SMS’s claim that is being brought
x. It is a claim being brought against LTK, not in the name of the City
xi. Privity here is that the city has a contract within LTK, but suit is brought by SMS
xii. But if SMS is not a party to the contract that we are concerned about, why do they think they can bring the suit?
xiii. They were injured because of what happened with the monorail
xiv. Affiliated FM is just the insurance company, so we will talk about it as if SMS is brining the case, even though the insurance company is bringing the suit
xv. The monorail caught on fire allegedly for LTK’s negligence, that they should have seen while doing maintenance
xvi. LTK was working on the monorail to inspect it and make any recommendations on problems
xvii. Does the court find that there is a duty here?
xviii. Yes, it does
xix. But why does it think there is a duty here?
xx. They took some sort of action which is misfeasance
xxi. When is it that someone takes affirmative action that it is a duty?
xxii. When you repair this train, if you don’t do it properly there is a foreseeable risk that there are things that could happen which is catastrophic
xxiii. So basically the court is saying the typical misfeasance argument
xxiv. If we have a duty here, we will be adding extra liability here on top of breach of contract
xxv. But the court says it’s worth it
xxvi. The duty here arises from misfeasance, but it arises from the contract
xxvii. But why was a duty owed to SMS here?
xxviii. The court concludes that this wasn’t just an economic loss because SMS has a physical loss
xxix. SMS doesn’t own the monorail, but they have the right to possess and use the monorail
xxx. So its a property interest
xxxi. Pg. 547 note 2: Rst. Third: the default presumption of a duty applies when the D has created a risk
xxxii. Pg. 547 note 4: many cases in which contracting parties create risks of physical harm look just like cases in which non-contracting parties create risks of physical harm
1. Only change: scope of the duty created
xxxiii. Compare: Affiliated FM
1. SMS lost profits - but as a result of physical damage. Derived from its property interest in the railcar
2. Remember: issue is not whether P has a contract remedy
3. Issue is tort liability
4. Decided under rubric of duty
xxxiv. LTK moved for summary judgement
xxxv. LTK denied that it suggested changes to the trains’ grounding system or that these changes were implemented, but for purposes of argument on summary judgement, assumes that the causes of the fire was the trains’ faulty grounding system, the design of which LTK had suggested
xxxvi. However, LTK argued that SMS’s losses were purely economic and that it was not liable in tort for economic losses
xxxvii. The losses were purely economic, in LTK’s view, because SMS did not have a property interest in the Seattle Monorail
xxxviii. The DC granted LTK’s motion for summary judgement
xxxix. AFM appealed to the US Court of Appeals for the Ninth Circuit, which certified a question for review
xl. The question presented is whether SMS, which does not own the Seattle Monorail, can bring a tort action against LTK, an engineering firm that worked on monorail maintenance before the fire, for negligently causing the fire
xli. The federal district court had concluded that SMS’s injury was outside the bounds of tort recovery because it was an economic loss for which recovery was barred under the economic loss rule
xlii. However, the economic loss rule, which is a doctrine that has attempted to describe the dividing line between the law of torts and the law of contracts, should not be treated as a bright-line rule of general application that holds that any time there is an economic loss, there can never be recovery in tort
xliii. First, the definitions of concomic injuries are broad and malleable
xliv. Second, economic losses are sometimes recoverable in tort, even if they arise form contractual relationships
xlv. In a case like this one, where a court applying Washington law is called to distinguish between claims where a P is limited to contract remedies  and cases where recovery in tort may be available, the court’s task is not to superficially classify the P’s injury as economic or noneconomic
xlvi. Rather, the court must apply the principle of Washington law that is best termed the independent duty doctrine
xlvii. Under this doctrine, an injury is remediable in tort if it traces back to the breach of a tort duty arising independently of the terms of the contract
xlviii. Under this doctrine, an injury is remediable in tort if it traces back to the breach of a tort duty arising independently of the terms of the contract
xlix. Using ordinary tort principles, the court decides as a matter of law whether the D was under an independent tort duty
l. The duty of care question nimpliciates three main issues - its existence, its measure, and its scope
li. So the duty question breaks down into three inquiries:
1. Does an obligation exist?
2. What is the measure of care required?
3. To whom and with respect to what risks is the obligation owed?
lii. To decide if the law imposes a duty of care, and to determine the duty’s measure and scope, we weigh considerations of logic, common sense, justice, policy, and precedent
liii. The concept of duty is a reflection of all those considerations of public policy which lead the law to conclude that a P’s interests are entitled to legal protection against the D’s conduct
liv. Using our judgement, we balance the interests at stake
lv. On balance, however, we think engineers who undertake engineering services in this state are under a duty of reasonable care
lvi. The interest in safety is significant
lvii. Although we have not held so specifically until now, we think engineers' common law duty of care has long been acknowledged in this state
lviii. We are aware of the economic drawbacks of the dangers of creating liability in an indeterminate amount for an indeterminate time to an indeterminate class
lix. Still, we think economic concerns about liability run amok are overstated and can be addressed through conventional concepts of the measure and scope of a duty of care
lx. A duty of care is necessarily limited to the level of care that is reasonable in the particular circumstances
lxi. The measure of reasonable care for an engineer undertaking engineering services is the degree of care, skill, and learning expected of a reasonably prudent engineer in the state of Washington acting in the same or similar circumstances
lxii. The question here is whether an engineer’s duty of care extends to safety risks of physical damage to help property on which the engineer works
lxiii. We hold it does
lxiv. As we have already observed, the harm in this case exemplifies the safety-insurance concerns that are at the foundation of tort law
lxv. A fire broke out suddenly on the Seattle Monorail’s blue train, endangering people and causing extensive physical damage to property
lxvi. Given the safety interest that justifies imposing a duty of care on engineers, LTK was obligated to act as a reasonably prudent penigner would with respect safety risks of physical damage
lxvii. When a D is under a duty of care with respect to certain risks of harm and admits breach, as LTK assumes her,e the connection between the breach and the P’s injury become a factual question of proximate causes
lxviii. LTK argues that regardless of whether SMS’s property interest can be classified as a lease, a license, or some other property interest, only the owner of property can sue in tort for damage to the property
lxix. We reject LTK’s argument and hold that the scope of an engineer’s duty of care extends to the person who hold a legally protected interest in the damaged property
lxx. More than one person can own or hold an interest in property
lxxi. SMS’s rights are property interests in using and possessing the Seattle Monorail, and thus SMS was within the scope of LTK’s duty of care
lxxii. Standing in SMS’s shoes, AFM may claim the damages necessary to return SMS as nearly as possible to the position it would have been in, and any claimed damages for SMS’s lost profits might be recoverable as damages consequential to LTK’s negligence
lxxiii. We hold that SMS may sue LTK for negligence
g. Affiliated in perspective
i. Duty arising out of actions taken by D (which happens to be pursuant to a contract)
ii. In that sense: iti’s just like any situation in which the D acts: the general rule about misfeasance and duty
iii. No need to talk about independent duy
1. Keep it simple
2. The default presumption of a duty of reasonable care applies when the D has created a risk
5. Nonfeasance in the Performance of a K and the Liability for Physical Harm
a. What if the D does not create a risk of physical harm to the P’s property but instead agrees to render services that should reduce the P’s risk of physical harm yet fails to follow through?
b. Langlois v. Town of Proctor (defines parameters for the nonfeasance rule)
i. P entered K with D to disconnect her water service, but the town failed to do so. P discontinued heating the building in reliance on D’s promise, causing the pipes containing water to freeze and split, flooding the first floor and basement. D was negligent for failing to disconnect the water service; D undertook turning off the water and was aware of the consequences if the water was not disconnected and went into an unheated building. The duty stemming from an undertaking can be contractually based.
1. Rst. 323: “One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of the other person or things, is subject to liability to the other for physical harm resulting from his failure to exercise reasonable care to perform his undertaking if:
a. His failure to exercise such care increases the risk of such harm; or
b. The harm is suffered because of the other’s reliance upon the undertaking
2. Reliance: duty for liability in nonfeasance situation; K for the protection of another’s person or things
3. P says: D thought they turned off the water, but didn’t unclear why P didn’t argue misfeasance
ii. The alleged breach
iii. Is there a contract between P and D?
iv. D’s argument: no duty
1. Was it nonfeasance?
2. Or misfeasance?
v. Restatement 323 top of page 550
1. What has it done to the nonfeasance rule?
vi. Langlois owned a property, she was behind on water bill payments, asks water company to turn off the water, she stopped paying for heat, pipes freeze and it floods
vii. Was this misfeasance or nonfeasance?
viii. We seem to have a nonfeasance situation here
ix. The tort claim is based on physical harm
x. There is damage to the building - so the economic loss theory is not an issue
xi. So the P is claiming the D didn’t do anything here
xii. Which is nonfeasance
xiii. But the court says there was a duty owed
xiv. So the question is, it’s nonfeasance, and if someone claims nonfeasance the general belief is that there is no duty; so what is it in this case?
xv. Part of it is reliance
xvi. But reliance on what?
xvii. The core thing in the contract is to turn the water off in the building - that is a promise
xviii. And Langlois relied on that
xix. Section 323:
1. Gratuitously or for consideration
2. To render services for the protection of the other’s person or things
3. Subject to liability for failure to exercise reasonable care to perform undertaking if 
a. Failure increases risk of harm; or
b. Harm is suffered because of other’s reliance on the undertaking
4. There are instances in which a party to a contract which he should recognize as necessary to protect that person can be subject to liability for failure to exercise reasonable care
a. Misfeasance
b. Also by not acting you can fail to exercise reasonable care
xx. Was 323 met here?
1. Promise
2. Reliance
xxi. Affiliated Hypo: LTK forgets about the contract which requires them to check and fix problems. Fire started. Could they recover based on 323?
1. Probably
xxii. One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of the other’s person or things, is subject to liability to the other for physical harm resulting from this failure to exercise reasonable care to perform his undertaking, if
1. His failure to exercise such care increases the risk of such harm, or
2. The harm is suffered because of the other’s reliance upon the undertaking
xxiii. The Town argues that there is no recognizable tort duty because p is basing the Town’s duty on the breach of a contract to turn off the water
xxiv. We conclude that the Town reads too much into Springfield hydroelectric
xxv. The issue in that case was whether the P could obtain a tort recovery for purely economic losses in the absence of physical damage
xxvi. We did not hold that the duty on which P relies for a tort action can never be contractual
xxvii. In fact, many of our duty cases are based on undertakings involving contractually assumed duties
xxviii. The evidence in this case was sufficient for a factfinder to find that the elements of 323 were established
xxix. Further, there was evidence that Town workers were aware of the consequences if water was not disconnected and went into an unheated building
xxx. In fact, there was testimony that this had happened to another customer about a year before the events of this case
xxxi. Thus, there was evidence that Town workers recognized that running off the water was necessary to protect P’s property
xxxii. Finally, P testified that she relied upon the Town employee's promise to have the water disconnected when she discontinued heat to the building, meeting the requirement of 323(b)
xxxiii. The Restatement Third: services designed to reduce risk of physical harm
1. The Third Restatment’s view is that an actor who undertakes to render services to another, when the actor knows or should know that the services will reduce the risk of physical harm to the other, owes a duty of reasonable care in carrying out that undertaking if:
a. The failure to exercise care increases the risk of harm beyond that which would have existed without the undertaking; or
b. The other person relies on the undertaking
6. Scope of Duty Based on Undertaking
a. Diaz v. Phoenix Lubrication Service, Inc.
i. P took his parents’ car for an oil change, which included a check of the tire’s air pressure. P later lost control of the car and asserted the worn condition of the tread on the inside of the car’s rear tires caused the accident. D did not owe Ps a legal duty that would permit recovery, b/c D did not have a duty to inspect the tires. “A contractor who fails to exercise reasonable care to inform his employer of a dangerous condition, which he is not employed to repair, but which he discovered in the course of making the repairs agreed upon, may not be subject to liability stated in this section” (Rst. 2nd). D’s actions did not create the risk resulting from the allegedly worn tires. The oil change K included only a check of air pressure and not an overall tire inspection. Courts should limit the existence of a duty to the scope of the actual undertaking; there was no duty based upon D’s limited undertaking.
1. Duty to check tires: not w/in scope of duty; K sets out the scope of duty. D never promises to check tire condition; therefore, no liability.
2. D’s actions did not create the risk resulting from the allegedly worn tires
3. Parallels to Nonfeasance:
a. If create risk: duty arises
b. If nonfeasance: no duty unless an exception
c. Here: K can take out of nonfeasance under specific circumstances
ii. Own car
iii. Go to get oil changed at jiffy lube
iv. The D is jiffy lube
v. They went to get the oil changed and tire pressure checked
vi. That was the extent of the contract signed
vii. The alleged negligent act is that Jiffy Lube didn’t check the tread on the tire, because a few weeks after the check someone was driving the car during rain and the car slipped and crashed
viii. Is this misfeasance or nonfeasance?
1. Argument could be made for both
ix. If it is nonfeasance, does that mean there is a duty?
x. It has to meet 323 for it to be
xi. But it is not a duty of general care
xii. It is a duty to what the D agreed to do in the contract
xiii. And here they are outside the scope of the contrat
xiv. The court says that the contract establishes the scope of the duty
xv. Are there any situations in which the scope of the duty might go outside the contract?
xvi. Maybe for public policy reasons
xvii. If the D created the risk, then yes - but that is misfeasance
xviii. If there is an industry standard then maybe there is a duty there
xix. Freedom of contract could come into play
xx. Scope of duty based on undertaking:
1. Diaz (pg. 552)
a. P: D should have examined the tires
b. No duty: contract included only a check of the air pressure, not an overall tire inspection
c. Query: is scope of the contract determinative?
i. Pg. 554 top paragraph: the scope of Jiffy Lube’s contractual undertaking significantly impacts the determinant of whether a duty existed to inspect the tires...Jiffy Lube did not undertake to inspect…
d. Note 1 page 555: distinguish risk creation
e. Pr. 554: we do not perceive that Jiffy Lube’s actions created the risk resulting from the allegedly worn tires
f. Note the Parallels to the nonfeasance materials:
i. If create risk: duty ariss
ii. If nonfeasance - no duty
iii. Check third one from slides
xxi. D’s motion for summary judgement was granted
xxii. Ps timely appeal
xxiii. The primary issue on appeal is whether Jiffy Lube owed a legal duty to Ps in regard to the allegedly worn tires
xxiv. We conclude that Jiffy Lube did not owe Ps a legal duty that would permit a recovery in this case
xxv. The existence of a duty is question of law that we review de novo
xxvi. The Arizona SC considers two factors in evaluating the existence of a duty:
1. The relationship between the parties; and
2. Public policy considerations
xxvii. The court explained that duties of care may arise from special relationships based on contract, family relations, or conduct undertaken by the D
xxviii. In addition, the common law provides various categorical relationships that can give rise to a duty
xxix. Public policy, the other factor used to determine the existence of a duty, may be found in state statutory laws and the common law
xxx. In this case, the relationship between the parties did not create a duy on the part of jiffy Lube to inspect the tires
xxxi. We disagree with Ps that their contractual relationship with Jiffy Lube extended to a safety inspection of the volvo’s tires such that Jiffy Lube owed a duty of reasonable care to inspect the tires
xxxii. The oil change agreement between Jiffy lube and Ps included only a check of the air pressure in the Vovlo’s tires, not an overall tire inspection
xxxiii. Our supreme court has recently emphasized, in different contexts, the importance of the contracts between parties in determining the boundaries of potential ability
xxxiv. Similarly, the scope of Jiffy Lube’s contractual undertaking significantly influences the determination of whether a duty existed to inspect the tires
xxxv. On this record, jiffy Lube did not undertake to inspect the degree and pattern of tire wear
xxxvi. These principles, gleaned for authorities cited in Reader support the conclusion that Jiffy lube did not owe Ps a legal duty to inspect the tires because Jiffy Lube do not undertake to do so
xxxvii. Because we do not perceive that Jiffy Lube’s actions created the risk resulting from the allegedly worn tires, we conclude that the proposed Restatement does not support the existence of a duty on the part of Jiffy Lube to inspect the tires for safety
xxxviii. We derive guidance from the proposed Restatement regarding the importance of the scope of the undertaking by the D and the distinction between creating a risk and failing to discover a risk
xxxix. In contrast to § 7 of the proposed Restatement, § 37 provides that an actor whose conduct has not created a risk of physical harm to another has no duty of care to the other unless a court determines that one of the affirmative duties in §§ 38 - 44 is applicable
xl. There is no duty based upon Jiffy Lube’s limited undertaking
xli. Similar to the illustration found in § 42 of the proposed Restatement, the risk posed by the Volvo’s worn tires was beyond the scope of jiffy Lube’s undertaking, which involved merely checking each tire’s air pressure, adjusting the pressure as necessary ,and performing other non-tire-related services
xlii. Finally, we address Ps’ argument that a duty arose in this case because the standard in the industry called for service and maintenance businesses like Jiffy Lube to inspect all visible vehicle components for hazards during the performance of their service work
xliii. Standard industry practice addresses primarily whether there has been a breach of duty
xliv. If Jiffy Lube did not owe Ps a duty to inspect the tires for dangerous wear, the standard of care and the potential breach thereof are irrelevant
xlv. Accordingly, we affirm the summary judgment entered by the trial court in favor of Jiffy Lube
7. Promises to Third Persons: The Modern Rule
a. Duties to Third Parties NOT in Privity of K
i. Duties to third parties not in privity of contract: the historical approach
1. The starting point: winterbottom
a. Facts: the contract between postmaster and D to keep coaches in good repair
b. Coach crashes, allegedly because it was not in good repair
c. Crash injures the P
d. Differentiate Diaz: P is a third party
2. Holding: if P can sue, every passenger, or even any person passing along the road might sue
ii. Possibility of tort and economic liability to someone NOT in privity of K - if 3rd party beneficiary, can recovery from K
iii. Winterbottom case: D entered K to repair stages for postmaster general; D didn’t do his job under the K; there was a crash; someone not in privity was injured and sued D, who was in K w/ postmaster general
1. Court: in those days, couldn’t let someone outside of K recover
2. Law has RETREATED since then. Third party not in privity of K can recover
iv. NYC Blackout Case: guy trips in basement of his apartment building and sues D; K was b/w apartment bulge and D; P was not in privity of K. Court said no recovery b/c of amount of liability; all sorts of traffic accidents occurred and there would be liability for those
v. Duty to third persons
1. The Restatement provides that an actor who undertakes to render services he knows or should know reduce the risk of harm to which a hid person is exposed, has a duty of reasonable care if:
a. The failure to exercise care increases the risk of harm beyond that which would have existed without the undertaking;
b. The actor has undertaken to perform a duty owed by another to a third person; or
c. The person to whom services are provided, the third person or another person relies on the undertaking
vi. Leases
1. At one time, most courts held that a tenant could not file a tort action against a lessor based on breach of an agreement to make repairs to the premises, even when personal injury resulted
2. Many states have now abrogated this rule by statute with respect to residential leases, and many courts have changed the rule for commercial lease as well
3. The Restatement (Second) provides that a lessor is subject to liability for physical harm to a lessee and others on the land with the lessee's permission caused by a condition of disrepair, if:
a. The lessor has contracted to repair;
b. The disrepair creates an unreasonable risk; and
c. The lessor fails to exercise reasonable care to perform his contract
4. The Third Restatement says that a person in a special relationship with another owes the other a duty of reasonable care with regard to risks that arise within the scope of the relationship
5. The relationship between a landlord and tenants is specifically listed
b. Palka v. Servicemaster Management Services Corp. (modern approach)
i. P was a nurse who worked at a hospital, which contracted with D to manage maintenance at the hospital. D was under a duty to P, the non-contracting party. D did not exercise reasonable care with respect to wall mounted fans and one of them fell on P. D was negligent; safety of items such as wall-mounted fans was within the scope of K obligation. D was under a duty to the P; D undertook to provide a service to the hospital and did so negligently. D’s conduct in undertaking the service placed P in an unreasonably risky setting greater than if D had never ventured into its hospital servicing role at all.
1. Rst. factors: increased risk, performed other’s duty, reliance
2. Key: Actor undertook to perform duty owed by hospital
3. When see there’s a K, first look at the parties - see if there’s privity. Difficulty arises when there’s no privity.
4. Issue: whether failure to perform K which resulted in physical injury is recoverable since injury is to a person not in privity of K
5. Court: there’s a duty b/c actor undertook duty; duty also owed by hospital (outsourced). If hospital has a duty, it’s logical to say outsourced company has a duty as well
6. Unlike blackout case, this case presents an array of factors:
a. Clear factors: displacement and substitution of safety function, particularity of assumed responsibility (D knows exactly what they’re supposed to do - defines scope of duty; will also make breach easier b/c court will know exactly what the breach is)
b. Unclear factors: reasonably interconnected and anticipated relationships: when D signed the K, giving rise to tort duty to persons w/in hospital (patients & staff); D can factor that in when he bids on the K; this K was confined, unlike blackout case
7. Palka Factors
a. Ask whether liability is limited to a specific group
b. Would also want to consider whether it’s an outsource K
ii. Third party injuries
iii. I did this one in class so my notes are shorter
iv. But why was Palka owed a duty even though she was a third party?
v. Factors listed in Palka
1. Reasonably interconnected and anticipated relationships;
2. Particularly of assumed responsibility
3. Displacement and substitution of safety function
4. Set of reasonable expectations
vi. Key hour: outsourcing of safety function
vii. Compare: restatement pg. 557 n. 1
viii. Again, a big question is whether this is misfeasance or nonfeasance
ix. If it’s pure nonfeasance, the court will take that into consideration with respect to the Palka factors and will be less likely to find a duty
x. Held:
1. Safety of such items as wall-mounted fans was within the scope of the contract obligation; and
2. Servicemaster was under a duty to the P, anon-contracting party
xi. Palka proved not only that Servicmeaster undertook to provide a service to Ellis Hospital and did so nelgiently, but also that its conduct in undertaking that particular service placed Palka in an unreasonable risky setting greater than that, had Servicemaster never ventured into its hospital servicing role at all
xii. Unlike our decisions in Moch Co. v. Rensselaer Water co. and Strauss v. Belle Realty co., the instant case presents this array of factors:
1. Reasonably interconnected and anticipated relationships
2. Particularity of assumed responsibility under the contract and evidence adduced at trial
3. Displacement and substitution of a particular safety function designed to protect persons like this P
4. And a set of reasonable expectations of all the parties
xiii. These factors, taken together, support imposition of liability against his D in favor of this P
8. Action as a Promise or Undertaking
a. Action as undertaking
i. The issue in many cases is whether the D’s conduct counted as an undertaking at all
ii. The insurer for a manufacturing plant regularly inspects it for safety
iii. The insurer makes recommendations for increased safety and adjusts its premium charges based on what it finds
iv. It should have discovered a danger that cost the lives of two employees
v. Could a jury find that by its inspection, the insurer undertakes a duty to use care for the benefit of employees?
vi. In Florence, is it clear that the city’s actions counted as undertakings because they seemed to promise continued protection for the children?
vii. Although action may sometimes invite reliance, reliance may not be reasonable at times when the party undertaking the service explicitly warned that reliance as inappropriate
viii. Thus where a repairman attempted to repair a car’s parking brake but instructed the car owner that he was unable to do so, the repair shop had satisfied its duty not to induce reasonable reliance
ix. It could not be held liable to employee injured when the truck rolled backwards and injured him
b. Why is undertaking relevant?
i. Turn to a different problem with undertakings
ii. The idea that undertaking may create a duty that did not otherwise exist is generally recognized but profoundly uncertain
iii. First consider why an undertaking might be relevant to the question of the D’s duty
iv. Would it show:
1. A special relationship, established by the undertaking itself;
2. Affirmative action, not mere nonfeasance;
3. The equivalent of a promise from which a tort duty might arise if there is consideration or reliance?
c. Why is reliance necessary?
i. The requirement of reliance works even more dramatically to deny a recovery in Kircher
ii. In addition, that case reflects New York’s more recent additional direct contact requirement
iii. Why require either on the facts of Kricher?
iv. Can you have no special relationship without reliance?
v. Was the city making some careful calculation about its limited resources when the officer failed even to report as he promised?
d. Note: content and scope of duty derived from undertakings
i. Scope of duty imposed by undertaking
1. Many courts would agree that the scope of any duty assumed depends upon the nature of the undertaking
ii. Content of duty
1. Granted that the D’s undertaking creates a duty and that it is limited to persons and harms within the risk, what is the content or measure of the duty?
2. Is it a general duty of due care?
3. Or is it a specific duty to do whatever the contract or undertaking calls for?
4. If the latter, is it an absolute duty, a case of strict liability, or only a duty to make reasonable effort to perform?
5. Should this be determined by what the promisor promised?
iii. Scope and breach
1. The scope of the duty is important in determining whether it was breached
2. The D contracts with a hospital to provide rodent sanitation services
3. Thereafter, the P, who was a hospital patient, was injured when a rat ran across her feet, causing her to fall into a bathtub
4. Did the D breach its duty to provide rodent sanitation services?
e. Florence v. Goldberg
i. Mother took her child to school for 2 weeks, during which time city police had stationed a guard at a  street crossing. Based on the knowledge of a security guard would be there, the mother ceased taking her child to school. The crossing guard called in sick one day and no substitute was provided. The child was struck by a car at the unguarded crossing; D was negligent; there was a duty of care owed to P. the duty assumed by the police department was a limited one to benefit a special class of persons (children crossing at intersections to and from school). P’s mother relied on continued performance; Ds had an obligation not to continue performance. Had the police not assumed this duty, the mother would have accompanied the child to school Therefore, D’s failure to perform their duty placed P in greater danger than he would’ve been had the duty not been assumed. The city was also negligent in failing to provide a guard.
1. Basis for duty: Promise + reliance = duty; Creation of special relationship
2. Hypo w/ kid who it was their 1st day: no reliance, so no recovery if injured
3. When is promise established? Jury question: when would a reasonable person believe there was enough evidence that the promise was fulfilled?
a. If crossing guard said they would be there every day - promise fulfilled
b. If going to stop doing it, have to give notice so reliance stops.
ii. Where is the contract here?
iii. Now, here we need to figure out what happens if there was a promise made outside of a contract
iv. What was the promise made here?
v. That the city would provide an officer to provide safe crossings for students
vi. Did the P rely on that?
vii. Yes, for two weeks she saw this and because she saw the guard there she let the child go by himself
viii. Any limits on the duty?
ix. Yes
x. Time of day is a limit
xi. Departmental reulgations
xii. Every day she saw the guard there, so the mother understood what the promise was from the daily performance of the officer
xiii. A municipality cannot be held liable for failure to furnish adequate police protection
xiv. This duty, like the duty to provide protection against fire, flows only to the general public
xv. There is little question that the police department voluntarily assumed a particular duty to supervise school crossings
xvi. Significantly, the duty assumed by the police department was a limited one:
1. A duty intended to benefit a special class of persons - viz., children crossing designated intersections while traveling to and from school at scheduled times
xvii. Thus, the duty assumed constituted more than a general duty to provide police protection to the public at large
xviii. Having witnessed the regular performance of this special duty for a two-week period, the P infant’s mother relied upon its continued performance
xix. To borrow once more form Chief Judge Cardozo, if conduct has gone forward to such a state that inaction would commonly result, not negatively merely in withholding a benefit, but positively or actively in working an injury, there exists ar elation out of which arises a duty to go forward
xx. Application of this principle to the present case lads unmistakably to the conclusion that the police department, having assumed a duty to a special class of persons, and having gone forward with performance of that duty in the past, had an obligation to continue its performance
xxi. Had the police department not assumed a duty to supervise school crossings, P infant’s mother would not have permitted her child to travel to and from school alone
xxii. The department’s failure to perform this duty placed the infant P in greater danger than he would have been had the duty not been assumed, since the infant's mother would not have had reason to rely on the reaction afforded her child and would have been required, in her absence, to arrange for someone to accompany her child to and from school
xxiii. There was also proof that the city was negligent in failing to provide a guard
xxiv. The order of the Appellate Division should be affirmed, with costs
f. Kircher v. City of Jamestown (P did not rely on D’s promise, so not recovery)
i. P was entering her car in a drug store parking lot when a man accosted her,forced her into her car, and drove away. 2 witnesses saw what happened and told a police officer, who promises to report the incident but didn't. P could not recover from the city because P was not in direct contact with the police; P also could not communicate w/ the police or rely on any promise of protection the police might have offered. Liability requires the municipality to be in direct contact with the claimant and requires justifiable reliance by the claimant upon the municipality’s undertaking. P’s inability to rely due to her circumstances does not provide justification for ignoring the reliance requirement altogether. A city is not liable for negligent exercise of government functions unless it is in a special relationship w/ the claimant. The direct contact requirement was not fulfilled.
1. No detrimental reliance, no “direct contact” by P
2. Court: no prosme + reliance b/c injured party wasn't relying on the promise of the police officer; prosmei wasn’t made to the P
ii. Promise for the police officer to call in the incident
iii. He doesn't do it
iv. As a result, a horrendous outcome occurs
v. The promise has to be made directly to the person relying on it
vi. And that person has to rely on the promise
vii. Since the promise wasn’t made to the person being kidnapped here, and since she couldn't rely on it since she was being kidnapped, the court says no duty here
viii. In the Court of Appeals, held, the P cannot recover
1. A city is not held liable for negligent exercise of govenrmetn functions unless it is in a special relationship with the claimant
a. Nevertheless, where a municipality voluntarily undertake to act on behalf of a particular citizen who detrimentally relied on an illusory promise of protection offered by the municipality, we have permitted liability because in such cases the municipality has by its conduct determined how its resources are to be allocated in respect to that circumstance and has thereby created a special relationships with the individual seeking protection
2. Liability on this ground requires the municipality to be in direct contact with the claimant and requires justifiable reliance by the claimant upon the municipality's affirmative undertaking
a. Although hallen and Skinner were in direct contact with police, the p was not, so the direct contact requirement is not fulfilled
3. The reliance requirement is not fulfilled, either
a. The helpless and isolated P could not even communicate with the police, much less rely on any promise of protection the police might have offered
b. Yet, although P’s failure to rely can be directly attributed to her dire circumstances, this does not, as the dissenters urge, provide a justification for ignoring the reliance requirement altogether
xi. Duty to Protect From Third Persons
1. Defendant’s Relationship with the P
a. Overview: is there a duty owed by D to protect P from criminal conduct (or nelgience) of a third party b/c of either:
i. D’s relationship to P - duty can arise b/c P has relianthsip w/ person to be protected
ii. D’s relationship to 3rd party
iii. If no relationship: basic nonfeasance rule applies
iv. Duty issue generally: whether a duty is owed is a question of law. In deciding whether to impose a duty, the court must make a policy decision. The court may consider various moral, social, and economic factors, including the fairness of imposing liability, the economic impact on the D and on similarly situated parties; the need for an incentive to prevent future harm; the nature of the D’s activity; the potential for an unmanageable flow of litigation; the historical development of precedent; and the direction in which society and its institutions are evolving
v. The issue in this chapter: does D owe a duty to protect P from criminal conduct (or nelgience) of a third party because of either:
1. D’s relationship to P
2. D’s relationship to the third party
vi. Previously covered relationships: special relationships
vii. This material is related: could be a subcategory
viii. If no relationship: the basic nonfeasance rule applies
ix. Why this material is carved out of special reilanthips:
1. Protection from criminal attack
2. Growing area
3. Implications of finding a duty are large
b. Iseberg v. Gross
i. Ds failed to warn P that a former mutual business partner made threats against P’s life. Ds did not owe a legal duty to Ps because they were not in a special relationship to one another, nor did the harm arise from the particular nature of the alleged agency relationship. A private person has no duty to act affirmatively to protect another from criminal attacy by a third person absent a special relationship b/w the parties. The complaint failed to allege the risk of harm to P arose from the particular nature of the alleged agency relationship.
1. Slavin (shooter third party) + Gross
2. Iseberg (P - victim) + Frank
3. Breaking out of the nonfeasance box: special relationship - NOT determinate nor indeterminate (latter possibility of principal-agent, but facts not present)
4. P’s argument: abolish the categories and treat as a general duty of reasonable care. P mixed up; this goes to breach, not duty
5. Court: no, impracticality of imposing a legal duty to rescue b/w parties who stand in no special reilanthips. Partnership ended (Farwell - hangover); special relationship was over. Failure to warn would’ve had to occur while the relationship still existed.
ii. Sorting out the parties:
1. Slavin (shooter third party) + Gross
2. Isberg (P-victim) + Frank
iii. Breaking out of the nonfeasance box: special reilathsips
1. Categories (be sure to add Restatement Third categories: now up to 7)
2. Any special relationships here?
iv. Special relationships can take you out of the nonfeasance box
v. There are the seven categories
vi. Is there a special relationship here?
vii. Alleged agency relationship
viii. Isberg was an agent of both Gross and Frank is allegation
ix. P in a search here for some sort of special relationship to get out of the nonfeasance box
x. That’s where the agency argument comes in
xi. But there is no special relationship here
xii. They also try and argue that the court should abandon the theory that a special relationship is necessary
xiii. So how should we determine whether a duty exists here?
xiv. They basically use the breach analysis
xv. Should be a policy determination on a case by case basis
xvi. Looks familiar to the podias motorcycle case
xvii. Gonna be a theme here
xviii. If you are going to impose a duty through special relationships, you have a pretty good box around it
xix. Once you get out of the box and say there’s some general duty of care, you have to figure out what that duty is because there is no universal duty
xx. So ultimately you are led to the breach factors in determining duty
xxi. Tunkl factors
1. Gave us some factors when the court would refuse to assume an expressed assumption of risk
2. Unequal bargaining power, essential services
xxii. The factors here are not the same then
xxiii. Not really like rowland factors either
xxiv. What we have in this case are basically the factors that we use to determine breach
xxv. P says we should use these factors
xxvi. The court refused though
xxvii. Would a special relationship be enough? No
1. Need
a. Knowledge of danger; or
b. Reasons to foresee danger (pg. 572 n. 3)
xxviii. P: abolish categories and treat as general duty of reasonable care
1. Factors suggested: pg. 571 top paragraph
xxix. Court: no, impracticality of imposing a legal duty to rescue between parties who stand in no special relationship
xxx. Distinguish: active creation of risk
xxxi. If there is no foreseeable risk, breach is gone
xxxii. If the D can’t foresee a risk, can’t act negligently
xxxiii. Concept of foreseeability is something we add on here
xxxiv. Have to have a special relationship, and have to be a foreseeable risk for a duty to arise
1. This is pg. 572 n. 3
2. Important note
xxxv. So why add this extra stuff?
xxxvi. Because it becomes a question of law for the court, preliminary have to determine the duty
xxxvii. Duty is a legal issue
xxxviii. If you are concerned with too much liability
xxxix. Ps alleged that Slavin became mentally unbalanced and that he focused his anger on Iseberg
xl. Slavin told Gross everal tiems that he wanted to harm Iseberg, once saying that he wanted to kill Iseberg and then commit suicide
xli. Gross told Frank about these treats, but neither of them told Iseberg
xlii. In early 2000, Slavin rang the doorbell at Iseberg’s hoem and shot him four times when he answered the door
xliii. Because of the procedural posture of this case, the only issue before us is whether a legal duty existed
xliv. What we must decide is whether Iseberg and Ds stood in such a relationship to one another that the law imposed on Ds an obligation of reasonable conduct for the benefit of Iseberg
xlv. Under common law, the universally accepted rule, articulated in the Restatement Second of Torts, and long adhered to by this court, is that a private person has no duty to act affirmatively to protect another from criminal attack by a third person absent a special relationship between the parties
xlvi. Historically, there have been four special relationships which this and other courts have recognized, namely, common carrier-passenger, innkeeper-guest, business invitor-invitee, and voluntary custodian-protectee
xlvii. When one of these special relationships exists between the parties and an unreasonable risk of physical harm arises within the scope of that leriaship, an obligation may be imposed on the oen to exercise reasonable care to protect the other from such risk, if the risk is reasonably foreseeable, or to render first aid when it is known that such aid is needed
xlviii. The existence of one of these four special relationship has typically been the basis for imposing an affirmative duty to act where one would not ordinarily exist
xlix. In the case at bar, Ps do not allege that one of the above-listed special relationships existed
l. Dinstead, Ps ask us to find, as did the dissenting appellate justice that the facts alleged in the third amended complaint, viewed in a light most favorable to them, are sufficient to bring this case within an exception to the no-affirmative-duty rule
li. Specifically, Ps argue:
1. That a duty to warn Iseberg of Slavin’s threats arose because at the time of the shooting Iseberg was an agent of both Gross and Frank, and alternatively
2. That the court should abandon the requirement of a special relationship
lii. On the agency argument, courts have found that a principal may have a duty to warn an agent if the principal knows of an unreasonable risk involved in the employment, if the principal should realize that it exists and that htea gent is likely not to become aware of it, thereby suffering harm
liii. Here, however, the allegations in the complaint fail to establish the existence of a principal-agent relationship between Ds and Iseberg at the time of Iseberg’s injuyr
liv. Further , the complaint fails to allege that the risk of harm to Iseberg arose from the particular nature of the alleged agency relationship
lv. Ps also contend that our recent case law demonstrates that the special-relationship doctrine has been eroded in this state and that the evolution of our case law has clearly been away from the formulaic application of the special relationship doctrine
lvi. Ps argue that the special relationship doctrine, in particular, and the no-duty rule, in general, are antiquated and out of step with contemporary societal morals
lvii. Thus, according to Ps, the existence of an affirmative duty to warn or protect, particularly in situations where the parties are not strangers, should be a policy determination, made on a case-by-case basis, upon consideration of factors commonly used to determine the existence of a duty in ordinary negligence situations, i.e., the reasonable foreseeability of the injury; the likelihood of the injury; the magnitude of the burden of guarding against the injury; and the consequences of placing that burden on the Ds
lviii. Ps urge us to abandon the special relationship framework for determining whether to impose an affirmative duty to protect against third-party attacks and to find a duty in the case at bar by applying the above four-factor negligence test
lix. Cases cited by Ps are easily distinguishable
lx. Further, we can find no case in which this court has recognized an affirmative duty, based upon consideration of the four factors cited by Ps, in the absence of a special rieo anthisp
lxi. Rather, the special relationship doctrine has been cited by this court in a number of recent cases, indicating our continued adherence to its general principles
lxii. Ps’ only remaining argument for abandoning the special relationship doctrine is that the doctrine and the no-duty rule, in general, are antiquated and out of step with todays’ morality
lxiii. While it is true that the no-duty rule has suffered criticism from a number of legal scholars, criticism of the rule is not new
lxiv. Thus, given the wide acceptance of the no-duty rule and the special relationship doctrine, it cannot be said that they are antiquated or outmoded
lxv. Special relationship
1. The Restatement Second’s list of special relationships has been widely applied, as the Iseberg court noted
2. In any event, special relationships are determined by the courts from the facts, not necessarily form a preconceived list
lxvi. Employers and employees
1. The Iseberg court rejected the Ps agency argument on the compalint’s factual allegations
2. Does an employer owe a duty of reasonable care to protect its employees from third parties?
3. The Restatement Third adds employer-employee as a social relationship, as noted in Note 1 above
4. The Restatement Second recognizes such a duty, but only if the employee come into a position of imminent danger and the employer knows it
5. A further requirement is that the risks of harm by a third persons must arise within the scope of the employment relationship itself
c. Posecai v. Wal-Mart (4 approaches)
i. P was getting into her car in the Sam’s Club parking lot. A man hiding under P’s car robbed her jewelry at gunpoint. D did not owe a duty. Balancing test: the foreseeability of harm and gravity of harm must be balanced against the commensurate burden imposed on the business to protect against that harm. Under this test, the high degree of foreseeability necessary to impose a duty to provide security will rarely be proven in the absence of prior similar incidents of crime on the property. Here, there were only 3 predatory offenses. D did not possess the requisite degree of foreseeability for the imposition of a duty to provide security patrols in the parking lot.
1. Landlord/land occupier special relationship: 4 basic approaches:
a. Imminent specific harm about to befall P. Example: D saw guy holding gun hiding in the bushes
b. Prior similar incidents: previous crimes on/near the premises similar to what happened to P
c. Totality of circumstances: nature, condition and location of land, other circumstances bearing on foreseeability (high crime area)
d. Balancing (CA test): foreseeability of harm against burden of imposing duty. Applying the test allows the court to limit liability; if no duty owed by D, P shoes. Court worried about imposing costs on businesses; less likely to have security guards w/out prior similar incidents on the property. Need high degree of foreseeability (specific incidents) to impose duty and hire security in absence of prior similar incidents. Sam’s would need to hire security guards; customers would be paying for it.
ii. What is the function of the approaches?
1. Imminent specific harm: about to befall P
2. Prior similar incidents: previous crimes on or near the premises
a. Similar crimes on or near the premises
b. Is a mugging similar enough to a shooting?
c. What does similar mean - tough
d. Leads to totality of circumstances test
3. Totality of circumstances: nature, condition and location of land, other circumstances bearing on foreseeability
a. Relationship to prior similar incidents
b. Broadens prior similar incidents to the totality of the circumstances
c. Just replaces one type of uncertainty with a broader uncertainty
4. Balancing test
a. Very much like carol towing test
b. This is what the court accepts as the test
c. Foreseeability of harm against burden of imposing duty
d. Relationship of balancing test to prior similar incidents
e. How different is the balancing approach? Who decides foreseeability?
iii. Note: just because you have a duty doesn’t mean that you have liability. Breach, actual cause needed.
iv. Different jurisdictions have used different approaches
v. Don’t want to impose too much liability, and each approach imposes more/less
vi. So what’s the difference between duty and breach here?
1. Court will use the factors to determine duty
2. Turn the same factors over to the jury to determine breach
vii. The question is going to be here:
1. When determining if there was a breach when multiple breaches, going to depend upon the facts related to each specific breach
2. This court tells us something about what is needed to find certain kinds of action by the duty
3. Require a very high degree of foreseeability to impose a duty to implement security measures like a security guard
4. As opposed to a low degree of foreseeability to impose a duty to implement less strict security measures
viii. A threshold issue in any negligence action is whether the D owed the P a duty
ix. Whether a duty is owed is a question of law
x. In deciding whether to impose a duty in a particular case, the court must make a policy decision in light of the unique facts and circumstances presented
xi. The court may consider various moral, social, and economic factors, including the fairness of imposing liability; the economic impact on the D and on similarly situated parties; the need for an incentive to prevent future harm; the nature of D’s activity; the potential for an unmanageable flow of litigation; the historical development of precedent; and the direction i nwhic society and its institutions are evolving
xii. Other jurisdictions have resolved the foreseeability issue in a variety of ways, but four basic approaches have emerged
xiii. The first approach, although somewhat outdated, is known as the specific harm rule
xiv. According to this rule, a landowner does not owe a duty to protect patrons from the violent acts of third parties unless he is aware of specific, imminent harm about to befall them
xv. Courts have generally agreed that this rule is too restrictive in limiting the duty of protection that business owners owe their invitees
xvi. More recently, some courts have adopted a prior similar incidents test
xvii. Under this test, foreseeability is established by evidence of previous crimes on or near the premise
xviii. The idea is that a past history of criminal conduct will put the lawnmower on notice of a future risk
xix. Therefore, courts consider the nature and extent of the previous crimes, as well as their recently frequency, and similarly to the crime in question
xx. This approach can lead to arbitrary results because it is applied with different standards reading the number of previous crimes and the degree of similarity required to give rise to a duty
xxi. The third and most common approach used in other jurisdictions is known as the totality of the circumstances test
xxii. This test takes additional factors into account, such as the nature, condition, and location of the and, as well as any other relevant factual circumstances bearing on foreseeability
xxiii. In general, the totality of the circumstances test tends to place a greater duty on business owners to foresee the risk of criminal attacks on their property and has been criticized as being too broad a standard, effectively imposing an unqualified duty to protect customers in areas experiencing any significant level of criminal activity
xxiv. The final standard that has been used to determine foreseeability is a balancing test, an approach which has been adopted in California and Tennessee
xxv. This approach was originally formulated by the California SC in Ann M. v. Pacific Plaza Shopping center in response to the perceived unfairness of the totality test
xxvi. The balancing test seeks to address the interest of both business proprietors and their customs by balancing the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of third persons
xxvii. The Tennessee SC formulated this test as follows:
1. In determining the duty that exists, the foreseeability of harm and the gravity of harm must be balanced against the commensurate burden imposed on the business to protect against that harm
2. In cases in which there is a high degree of foreseeability of harm and the probable harm is great, the burden imposed upon D may be substantial
3. Alternatively, in cases in which a lesser degree of foreseeability is present or the potential harm is slight, less onerous burdens may be imposed
xxviii. Under this test, the high degree of foreseeability necessary to impose a duty to provide security, will rarely, if ever, be proven in the absence of prior similar incidents of crime on the property
xxix. We agree that a balancing test is the best method for determining when business owners owe a duty to provide security for their patrons
xxx. The economic and social impact of requiring businesses to provide security on their premises is an important factor
xxxi. Moreover, businesses are generally not responsible for the endemic crime that plagues or communities, a societal problem that even our law enforcement and other government agencies have been unable to solve
xxxii. At the same time, business owners are in the best position to appreciate the crime risks that are posed on their premises and to take reasonable precautions to counteract those risks
xxxiii. The greater the foreseeability and gravity of the harm, the greater the duty of care that will be imposed on the business
xxxiv. A very high degree of foreseeability is required to give rise to a duty to post security guards, but a lower degree of foreseeability am ysupport a duty to implement lesser security measures such as using surveillance cameras, installing improved lighting or fencing, or trimming shrubbery
xxxv. Prior similar incidents approach
1. Gradually, a number of courts began to impose liability when attacks by third persons were foreseeable and the business failed to take reasonable steps to protect those on its premises
2. The usual basis for finding foreseeability in these cases is that there were previous crimes on the premises or nearby
3. Predictably, what looks like a simple matter of evidence about foreseeability became something of a rule of law for some judges, so that if no similar incidents had occurred on or near htep remises, crime was deemed unforeseeable and the business would not be under any duty to take reasonable steps to protect sts visitors
xxxvi. Totality of circumstances approach
1. Many courts in answering the duty question now treat the foreseeability issue more holistically
xxxvii. Balancing approach
1. The balancing test is attracting more adherents
2. It is not always favorable to Ps, because under this approach the D may have no duty to deal with even foreseeable harm
xxxviii. Duty vs. breach
1. As summarized by the Tennessee court, the balancing test works this way:
2. In determining the duty that exists, the foreseeability of harm and the gravity of harm must be balanced against the commensurate burden imposed on the business to protect against that harm
3. This sounds like the risk-utility balance for determining negligence, doesn’t it?
xxxix. The Restatement Third on foreseeability
1. The Restatement Third observes in a comment that judicial use of foreseeability in duty determinations occurs more frequently and aggressively in cases involving an affirmative duty than in other cases, and that this tendency is even more pronounced in cases in which the alleged duty involves protecting the P form third parties, especially the criminal acts of third persons
2. The comment goes on to opine that this approach - which may involve the formulation of the kinds of tests the court discussed in Posecai - constitutes an incursion on the role of the jury as factfinder
3. Do you agree with this critical assessment?
d. Marquay v. Eno (teachers/administrators' duties to students)
i. Overview:
1. Who owes duty in the school: teachers, custodians
2. Who doesn’t owe the same duty: principal, administrators - owe a duty b/c they oversee the school, but it’s a different duty. Duty arises out of relationship w/ party that’s committing the abuse
3. Duty is limited by geography: incident has to take place on campus. If the teacher overheard a date being made on campus, there may be a duty.
4. Breach under RPP analysis is different from breach under negligence per se analysis: negligent act under statue is not reporting abuse to authorities. RPP analysis: duty to act reasonably could be broader.
ii. Facts: Ps alleged they were sexually abused by 1 or more employees of the school district. The statute did not support a private right of action for its violation because the court finds no express or implied legislative intent to create such civil liability. Whether a statutory standard is applicable depends, in part, on whether the type of duty to which the statute speaks is similar to the type of duty on which the cause of action is based. The duty imposed by the statute is different from the duty on which the cause of action was based (no negligence per se). School employees do not owe a personal duty to every student simply because they work for the school district.
1. Student-teacher (school) relationship
2. Using the reporting statute - no private right cause of action b/c statute didn’t explicitly say students could recover if it wasn’t reported
3. Negligence per se: statute expresses specific conduct, harm D did covered by statute; P is a member of the class the statue was designed to protect. BUT: duty on which statute speaks (reporting of abuse) is different from duty on which causes of action is based. Court says this isn’t what the legislature intended; also hesitant to hold teachers liable for failure to report abuse.
4. Mirand: undertaken relationship not carried out
a. The undertaken relationship not carried out
5. Fazzolari: on premises, but before school. Issue: nature of 6:30 am duty
a. Fazzolari (pg. 585 n. 2) - on premises, but before school
i. Issue: nature of the 6:30 am duty
iii. Using the reporting statute
1. Private right of action
2. Negligence per se
iv. Examining the specific relationships
1. Rationale for the special rielsathsip
a. Teachers
b. Principal and superintendent
v. Scope of the duty: off-campus?
vi. Why is there a special relationship of teachers and students?
vii. Teachers taking on role of parent at school
viii. When are teachers going to be liable?
ix. When they know or should have reason to know
x. What about superintendents, when will they be liable?
xi. Negligent hiring maybe
xii. Superintendent will be difficult unless they know something specific
xiii. Where does the breach occur and when?
xiv. On campus, during the school day
xv. What is the alleged negligence act?
xvi. Not reporting to supervisors
xvii. Principal’s breach is not acting on the information
xviii. As a consequence of the breach, the relationship continues and some of the damage happens off campus
xix. Time period cuts off with regard to the breach
xx. But here, breach happens on campus and during the school day, so doesn’t matter if some of the damage happens off campus and after school
xxi. According to the complaints, Lisa Burns was sexually abused by Brian Erskine, a high school teacher, beginning in her sophomore year and continuing beyond graduation
xxii. Other Ps made similar allegations about Michael Eno, a sports coach, and Brian Adamas, a teacher
xxiii. Each P also alleges that a host of school employees, including other teachers, coaches, superintendents, principals and secretaries either were aware or should have bene aware of the sexula abuse
xxiv. The Ps sued the district and its allegedly abusing employees
xxv. The federal district court certified a number of questions to this Court
xxvi. The first certified question asks whether RSA 1690C:29, which, under penalty as a misdemeanor, requires that any person having reason to suspect that a child has been abused or neglect shall report the same to the State, creates a private right of action in favor of abused children against those who have violated the statute’s eproting requirement
xxvii. At first glance, our cases appear to be inconsistent on this issue
xxviii. The apparent inconsistency in our jurisprudence arises from a failure to distinguish two distinct bases of civil laibity:
1. Statutorily expressed or implied cases of action; and
2. Negligence per se
xxix. The former, recognized in everett, is the principle that whether or not the common law recognizes a causes of action, the P may maintain an action under an applicable statute where the legislature intended violation of that state to give rise to civil liability
xxx. The doctrine of negligence per se, on the other hand, provides that where a causes of action does exist at common law, the standard of conduct to which a D will be held may be defined as that required by statute, rather than as the usual reasonable person standard
xxxi. The doctrine of negligence per se, however, palys no rosle in the creation of common law causes of action
xxxii. Thus, in many cases, the common law may fail to recognize liability for failure to perform affirmative duties that are imposed by statute
xxxiii. We hold that the reporting statute does not support private right of action for its violation because we find no express or implied legality intent to create such a civil liability
xxxiv. First we note that where the legislature has intended that civil liability flow from the violation of a statute, it has often so provided
xxxv. Where, as here, civil liability for a statutory violation would represent an abrupt and sweeping departure form a general common law rule of non liability ,we would expect that if the legislature, which is presumed to recognize the common law, intended to impose civil liability it would expressly so provide
xxxvi. Where there was no expressed intent
xxxvii. Nor can we divine any implied intent
xxxviii. We now turn to the negligence per se question
xxxix. Use of a statute to establish the standard of care is limited to situations where a common law causes of action exists, and then, only if the statute is applicable
xl. Whether a statutory standard is applicable peens, in part, on whether the type of duty to which the statute speaks is similar to the type of duty on which the causes of action is based
xli. Because the duty to which the saute speaks - reporting of abuse - is considerably different from the duty on which the causes of action is based - supervision of students - we hold that a violation of the resting state does not constitute negligence per se in na action based on inadequate supervision of a student
xlii. Common Law Causes of Action
1. The Ps argue that all school district employees have a common law duty to protect students whom they know or should know are being sexually abused by another school employee
2. We hold that some employees owe such a duty while others do not
3. The duty owed by some Ds is based on their relationship to the students
4. For other Ds the duty dervies form their relationship to the alleged abusers
5. As a general rule, a person has no affirmative duty to aid or protect another
6. Such a duty may arise, whoever, if a psecila lrienathisp exists
7. The Ps argue that ap secila relationship exists between educators and school children, imposing a duty upon educators to protect students whom they know or should know are bieng sexuall absaed by another shcool employee
8. One who is required by law to take or who voluntarily takes the custody of another under circumstances such as to deprive the other of his normal opportunities for protection nis under a duty to the other
9. A child while in school is deprived of the otectio of his parents or guardian
10. Therefore, the actor who takes custody of a child is properly required to give him the ortectio which the custody or the manner in which it is taken has deprived him
11. We agree with the majority of courts from other jurisdictions that schools share a special relationship with students entrusted to their care, which imposes upon them create duties of reasonable supervision
12. The scope of the uyt imposed is limited by what risks are reasonably foreseeable
13. Major factors influencing our conclusion that a special friendship exists between school and students include the compulsory character of school attendance, the expectation of parents and students for and their reliance on a safe school environment, and their importance to society of the learning activity which is to take place in public schools
14. For these reasons, we conclude that the social importance of protecting the Ps’ interest outweighs the importance of immunizing the D form extended liability
15. We decline, whoever, to accept the Ps’a argument that every school employee should a personal duty simply by virtue of receiving a paycheck form the school district
16. Instead, the duty fails upon those school employees who have supervisory responsibility over students and who thus have stepped into the role of parental proxy
17. Those employees who share such relationship with a student and who acquire actual knowledge of abuse or who learn of facts which would lead a reusable person to conclude a student is being abused are subject to liability if their level of supervision is unreadable and is a proximate causes of a student's injury
18. While the impairment of protection creates an affirmative duty, it also circumscribes the imtis of that duty
19. Thus the existence of a duty is limited to those periods when parental protection is compromised
20. We note that the principal or superintendent rarely has primary supervisory authority over a student
21. Because, however, it is the school to which parents turn over custody of their children and from which they expect safety and because the superintendent and principal are charged with overseeing all aspects of the school’s operation, we hold that a duty of supervision is owed to each student
22. Where the principal or superintendent knows or should know that a particular school employee poses a threat to a student, entrustment of the student ot the care of that employee will not satisfy the duty of reasonable supervision
23. Employees with supervisory powers of hiring and firing might be liable for negligent hiring or retention of a person they knew or should have known was an abuser
24. While we held in section I that the reporting statue is not applicable in an acito nbasedo negligent supervision, we hold that it is applicable in anleignet hiring or retention action
25. Accordingly, under these circumstance, failure to report abuse in accordance with the statute could give rise to liability, provided the P can show that reporting would have prevented the subsequent abuse
26. Remanded
xliii. Vicarious liability
1. Employers (including school districts) are normally liable for the torts of their employees, provided the torts are committed within the scope of their employment
2. Thus a school district could be vicariously liable for the negligence of school personnel in negligent hiring, retaining or supervising teacher and counselor who abuse students
3. Vicarious liability of the acts of the abuser, at least where that employee is acting for purely personal reasons, may be doubtful, however
xliv. Primary liability of schools
1. When the school officials know or should know of abuse or harassment by teachers or coaches, the officials seem to be in violation of their duty of care if they do nothing about the abuse
2. Marquay seems to support that rule
xlv. Child-abuse reporting statutes
1. Every state has some kind of child-abuse reporting statute
2. Most courts hold that as tuory reporting requirement does not affect tort law
3. A few courts have held that a mandatory-reporter statute implies a private right of action
4. Others allow a negligence claim based on a reporting statute
5. As a common law matter, any duty to report child abuse would ordinarily be based upon a special lreianthsip, either with the child or with the abuser
6. Some statutes immunize anyone who, in good faith, reports an incident of child abuse
xlvi. Student-on-student violence
1. Could school officials be held liable for failing to protect one student from another?
2. Many courts have said yes
xlvii. Attacks by third parties against students
1. If an intruder on the school grounds attacks a student, the existence of a duty on the school’s part does not seem particularly difficult
2. The school, after all, is the guardian of the students while they are at school
3. Whether that duty was breached, however, may well raised difficult questions of fact for the jury to resolve
e. Young v. Salt Lake City School District
i. P was riding his bike to a mandatory after school meeting. P pulled up to a crosswalk, which was obscured by a parked car. P was struck. School owed no duty of protection because they did not have custody: school was over for the day and P was released to the care of his parents. P’s injury did not occur on premises within D’s control. P had not yet arrived at the school sponsored event. When a school district lacks custody, it has no protective obligation and no special relationship exists.
1. School owed no duty b/c no custody; custody begins when the student is on campus
ii. Young (pg. 584) - student returning to school for parent-teacher-student meeting
iii. Eric Young, an elementary school student, was riding his bike to a mandatory after-school Parent-Teacher-Student meeting at the school
iv. He reached the crosswalk leading directly to the school
v. A parked car allegedly obscured the vision of approaching driver and those using the crosswalk
vi. Young was struck in the crosswalk
vii. He sued the school after settling with the driver
viii. He claimed that the school should have informed the city of dangerous parking conditions, supplied a crossing guard, or provided flashing warning lights
ix. Held, the school owed it student no duty of protection
x. When a school district lacks custody, it has no protective obligation and no special irenathisp exists
xi. The school did not have custody here
xii. First, Young's elementary school had adjourned for the day, and he had been released into the care of his parents
xiii. Second, Young's injury did not occur on premises within the District's control
xiv. Lastly, at the time he stustiend his injury, Young was not participants in a curricular, or extra-curricular, school-sponsored event
xv. He was simply in the process of traveling to such an event
xvi. Time and space considerations
1. The Young court stressed that he injury took place off school grounds and after the school day had ended
xvii. Note: Duties of Colleges
1. College temptations and stress
a. Courts have generally refused to impose upon universites any duty to protect or guide new students with respect to the pleasures and dangers of sex, alcohol, drugs, or even overstudy
f. Landlord-Tenant Relationship
i. Ward v. Inishmaan Associates Limited Partnership
1. Overview: Landlord owes duty b/c special relationship w/ tenant. Scope of duty: generally no duty to protect from third party attacks, unless landlord was responsible for defects in areas where he has access (common areas) or undertook affirmative duty to provide security (voluntary assumption of risk) - -> perverse incentive b/c then landlord will be less likely to provide security. Kline case: landlord owed duty b/c attack occurred in the hallway.
a. Facts: P was stabbed outside her apartment by her neighbor. The two neighbors had been arguing a few years prior to the incident; P reported the issues to the police & apartment personnel. P sued D, alleging they failed to protect P. There was no duty; Ds were not responsible for a physical defect that foreseeably enhanced the risk of criminal attack. Nor did P’s evidence establish the Ds undertook to provide security against criminal attacks. When a landlord has made no affirmative attempt to provide security and is not responsible for physical defects (exception to general rule), there is no duty.
i. No duty rule w/ 2 exceptions
1. D created or is responsible for known defective condition that enhances the risk or attack
2. D undertakes to provide security
ii. Many courts: common areas
iii. Kline: K and initial condition circumscribed the duty
1. Kline (pg. 589 note 2): contract and initial conditions established and circumscribed the duty
2. Ward (pg. 587): no duty rule with two exceptions
a. LL created or is responsible for known defective condition that enhances the risk or attack
b. LL undertakes to provide security
i. These two conditions are the big exceptions
c. Neighbor stabbed Ward after repeatedly annoying her and beat her I think
d. So Ward is claiming nonfeasance
e. There is a LL-tenant special relationship here, which could take this out of the nonfeasance no duty rule
f. LL-tenant duty generally just covers common areas though, because the LL retains control over the common area
g. So the core of that duty is over the common area
3. In that case we were presented with the question whether New Hampshire law imposes a duty on landlords to provide security to protect tenants from the criminal attacks of third persons
4. We recognized that the issues raised by that question placed the court at the confluence of two seemingly contradictory principles of law
5. On one hand lies the accepted maxim that all persons, including landlords, have a duty to exercise reasonable care not to subject others to an unreasonable risk of harm
6. On the other hand, a competing rule holds that private persons have no general duty to protect others from the criminal acts of third persons
7. At the ouste, we agreed with numerous courts aht have held that, as a general principle, landlord have no duty to protect tenants from criminal attack
8. As we noted, there is much to be gained from efforts at curtailing criminal activity
9. Yet, we will not place on landlords the burden of insuring their tenants against harm from criminal attacks
10. We then further considered whether any of the exceptions to the general rule against holding individuals liable for the criminal attacks of other s could apply to the landlord-tenant relationship
11. Of four possible exceptions recognized in the case law to the general rule that landlords have no duty to protect tenants from criminal attack, we accepted two and rejected the others
12. Thus, under the holding in Walls, such a duty may arise when a landlord has created, or is responsible for, a known defective condition on a premises that foreseeably enhances the risk of criminal attack
13. In addition, a landlord who undertakes to provide security has a duty to act with reasonable care
14. Where, however, a landlord has made no affirmative attempt to provide security, and is not responsible for a physical defect that enhances the risk of crime, we will not find such a duty
15. We reject liability based solely on the landlord-tenant relationship or on a doctrine of overriding foreseeability
16. Of the two possible exceptions in which a landlord may have a duty to protect tenants from criminal attack, neither one is present in this case
17. The P’s evidence failed to esalbihs that the Ds created or were responsible for a physical defect on the premises that foreseeably enhanced the risk of criminal attack
18. Nor did the p’s evidence establish that the Ds undertook to provide security against criminal attacks
19. Therefore, we hold that the TC’s denial of the Ds’ motion for a directed verdict ocnsituted an unsustainble exercise of sidceiont, and we reverse that ruling
20. Because we hold that there was no duty as a matter of law, and that he TC erred in denying the Ds’ motions for a directed verdict and summary judgment, the case should not have been submitted to the jury
21. Accordingly, we vacate the jury’s verdict and awarded and remand this case to the trial court for entry of judgment in favor of the Ds
22. Affirmative duties of landlords
a. Landlords clearly owe a number of duties to tenants
b. Many courts have held that a landlord owes a duty of reasonable care to tenants with respect to common areas under the landlord’s control, although not all have done so
c. With respect to a duty to protect tenants for criminal attacks by others, many courts are in accord with Ward that the landlord-tenant relationship alone does not trigger that duty, although some disagree
23. Landlord’s provision of security standards
a. Might a landlord assume a duty to protect tenants from third party attacks by beginning to provide security?
b. The Ward court suggested that such a duty might be assumed  by conduct
24. Physical defects on the premises increasing the risk
a. Many courts have agreed that a landlord owes a duty to maintain the physical premises so as not to increase the risk of third-party attacks on tenants
b. Poor lighting and non-working locks are common problems
ii. Many courts: common areas and negligent security
iii. Query: what about changing conditions in, for example, the neighborhood?
2. Defendant’s Relationship with Dangerous Persons
a. Overview:
i. D in special relationship w/ P
ii. D in special relation w/ third party (attacker) -> P unlikely to be related to that relationship
iii. 3 Categories:
1. Negligent entrustment
a. Entrustment of chattel to incompentent entrustee, with knowledge or reason to know of the incompetence
2. Duty to control employees
a. Employer must know or have reason to know
3. Parents’ duty to control their children
a. Requirements:
i. Knowledge of specific, dangerous habit
ii. Present opportunity and need to restrain the child ro prevent imminently foreseeable harm
iii. Overall: limited judicial intervention
b. Requirements:
i. Knowledge of specific, dangerous habit
ii. Present opportunity and need to retrain the child to prevent imminently foreseeable harm
b. Dudley v. Offender Aid & Restoration of Richmond, Inc. (custodial relationship)
i. Spencer was a convicted felon and was not eligible to serve his portion of term in a halfway house, but he was permitted to live in one. Spencer broke into an apartment nearby and strangled the decedent. D owed a duty of care; the halfway house was a custodian in charge (special rleianthips to victims that are directly and foreseeably exposed to risk of bodily harm form D’s negligence). D’s duty ran not only to victims that might be identified in advance but to all those who are directly and foreseeably exposed to risk of bodily harm form D’s negligence. Decedent was within the area of danger.
1. P alleges there was a duty b/c of special relationship b/w D and third party, which allegedly gave rise to duty to protect P
2. Nature of relationship b/w D and 3rd party: jail-type custodial
3. Duty runs to where it’s foreseeable; i.e., where the criminal will go (Palsgraf idea - negligent acts put certain people at risk). There needs to be some sort of specificity w/ which you impose the duy
4. Rosales: (landlord-tenant); dangerou tenant shoots neighboring child
5. Strunk: dangerous dog owned by tenant. Prerequisites: knowledge and ability to control
ii. Dudley (pg. 590): convicted felon in halfway house murders neighbor
iii. Special relationship (again)
iv. To whom was the duty owed?
v. This is about custodians
vi. Halfway house could control Dudley
vii. Under the general rule one owes no duty to control the conduct to a third person for the benefit of the p
viii. However, if the D is in a special relationship to either the P or the third person, the D is under a duty of care
ix. The halfway house, upon receiving Spencer, because a custodian in charge
x. The D’s duty ran not only to victims that might be identified in advance but to all those who are directly and foreseeably exposed to risk of bodily harm from the D’s negligence
xi. The decedent was within the area of danger
xii. Duty of custodians
1. Most states impose a duty of reasonable care on custodians of dangerous individuals to prevent those individuals from harming members of the public
xiii. Awareness of a threat to a specific individual
1. A few states require, in order to impose a duty that the custodian be aware of threats to a specific victim or to a group of which the victim is a member
2. The vast majority, however, do not
c. Rosales Case (Landlord-Dangerous Tenant)
i. Different b/c b/w P and third party, rather than b/w P and D like Ward case
1. Landlord has a duty to evict dangerous tenant. Landlord needs: knowledge and ability to control (same as Strunk (dangerous dog case))
2. Same test for parents & children
3. Employer/employee relationship: employers are always responsible for the negligence of their employees
ii. Rosales (pg. 591 n. 4): dangerous tenant shoots neighboring child
iii. Extends the idea of custody a little bit
iv. The link with Dudley is: when you think about the duty that is imposed on custodians is the basis is that the custodian can do something to control the person
v. Here is a LL-Tenant case
vi. Some cases say that the LL, in the instance, could have some knowledge or reason to know of the danger
vii. A duty to control tenants?
1. A landlord leases an apartment to a man who after moving in, sometimes fires a gun from the back yard
2. The landlord does nothing about is
3. Subsequently the tenant kills a 10-year-old girl, who, while standing in her own yard, was struck by a bullet fired from the apartment building’s yard
4. Did the landlord owe the victim a duty?
5. In Rosales v. Stewarst, the court said where the lessor has control over  danger from the tenant, he is under a duty of care, though he is not liable if there is no control
6. In effect the landlord is under a duty to third persons to do all that he legally can to get rid of a dangerous condition on the leased preemies, even if it means getting rid of the tenant
7. What about the decision to rent to a dangerous person in the first place?
8. For example, what if a landlord suspects that a prospective tenant is a gang member?
9. Should there be a duty not to trent to that person?
10. Or suppose a prospective tenant tells a prospective landlord that he has a vicious dog
11. Should the landlord refuse to leave the premises to him?
12. Strunk v. Zoltanski, holds that the landlord is under a duty to take reasonable precautions to protect others from injury by the dog
13. But what if the court decides that the landlord lacks the ability to control the dog?
d. Note: a duty to control children?
i. Basic limits
1. Remember that parents are not vicariously liable for a child’s torts merely on the basis of the parental relationship
2. That is not to say, however, that parents may not be liable if they themselves are at fault
3. But in many states this potential liability has rather strict limits
4. A number of states have simply not recognized a causes of action for negligent supervision of a child
5. Even in those states that recognize potential parental liability, parents are not liable for failure to control a child merely because the child is known to be rough
6. Instead, parents are liable only for failing to control some specific dangerous habit of a child of which the parent knows or should know in the exercise of reasonable care
ii. Control
1. Some courts stress a parent’s inability to control their children’s behavior as a reason not to impose a duty of reasonable care
2. This may be simply because the child is older
3. A non custodial parent may also lack the ability to control
e. Note: a duty to control employees
i. Scope of duty
1. Employers are generally vicariously liable for the torts of their employees committed within the scope of employment
2. But an employer may also owe a duty of reasonable care to protect others from intentional harm by employees, even where the employee acts outside the scope of employment
ii. Negligent hiring or retention
1. Many courts recognize that an employer may be directly liable for negligent hiring or retaining a dangerous person who later harms the P
2. Liability often turns on whether the employer knew or should have known that the employee's conduct would subject others to an unreasonable risk of harm
iii. Negligent supervision or training
1. Negligent supervision or training of an employee may also lead to liability
2. Liability often turns on what the employer actually knew about the employee, and what act the employee committed
3. The duty of reasonable care may require the employer to conduct an investigation of an employee where there have been complaints about him
4. Where the allegations one of negligent training rather than supervision, expert testimony on the standard of care may be required
iv. Injury caused to others by excessive work demands of employer
1. What if an employer requires an employee to work an unreasonably long shift, and the exhausted employee causes an accident while driving home?
2. There is some support in case law for liability, although in those cases the facts are rather extreme
3. A greater number of cases would agree that even where injury to others is a foreseeable risk from employee fatigue, a duty to protect the public from fatigued employees would impose a substantial burden on employers, which we do not believe can be reasonably justified
f. Tarasoff v. Regents of University of California (nature of psychotherapist’s duty)
i. Poddar killed the deceased. Poddar had confined his intention to kill decedent to a psychologist. No one warned Ps of decedent’s peril. D (psychologist) owed a duty of care: the relationship b/w a therapist and his patient is a special relationship; once a therapist determines a patient poses a serious danger of violence, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger. Interest in confidential conversations must be weighed against the public interest in safety from violent assault
1. Duty analysis: have to identify relationship that gets you out of nonfeasance, then articulate the scope of the duty: need knowledge and ability to control; w/out these, there is no duty
2. Nature of duty: taking care of the patient. D predicted this person was harmful and had previously detained Poddar; doctors thought the threat was real
3. Once professionals decide Poddar’s dangerou (professional standard), apply RPP (RPP would’ve warned Tatian’s parents)
4. Disclosing info wouldn't harm psychotherapist privilege
ii. Special relationship: nature of psycotherapist’s duty
iii. Like Yania v. Bigan
iv. Tests for (1) determination of risk (2) breach of duty
v. Practicalities
vi. To whom is the duty owed?
1. Compare: police duty in Thompson
vii. Tarasoff killed by Podar
viii. There is a relationship between Podar and the doctor
ix. Podar tells the doctor he wants to kill Tarasoff
x. So what should the doctor have to do?
xi. Duty is not sacrosanct in itself, but only in the sum total of the policy that leads the law to entitle the P to protection
xii. There’s no magic duty
xiii. The duty owed here is the professional standard
xiv. The duty arises out of the doctor-patient relationship
xv. And if there is going to be a breach of that duty here, it is going to be a breach of that professional standard
xvi. When examining if the doctor was negligent in determining the risk from the patient, that is the professional standard
xvii. If they breached the professional standard and a reasonable doctor would have found a risk what do you do there
xviii. Go back to the RPP standard
xix. Ps’ complaints predicate liability on two grounds:
1. D’s failure to warn Ps of the impending danger and their failure to bring about Poddar’s confinement
xx. Ds, in turn, assert that they owed no duty of reasonable care to Tatiana and that they are immune from suit
xxi. In analyzing this issue, we bear in mind that legal duties are not discoverable facts of nature, but merely conclusory expressions that, in cases of a particular type, liability should be imposed for damage done
xxii. As stated in Dillon v. Legg:
1. The assertion that liability must be denied because D bears no duty to P begs the essential question whether the P’s interests are entitled to legal protection against the D’s conduct
2. Duty is not sacrosanct in itself, but only an expression of the sum total of those considerations of policy which lead the law to say that the particular P is entitled to protection
xxiii. We depart from this fundamental principle only upon the balancing of a number of considerations
xxiv. Major ones are the foreseeability of harm to the P, the degree of certainty that the P suffered injury, the closeness of the connection between the D’s conduct and the injury suffered, the moral blame attached to the D’s conduct, the policy of preventing future harm, the extent of the burden to the D and consequences to the community of imposing a duty to exercise care with resulting liability for breach, and the availability, cost and prevalence of insurance for the risk involved
xxv. The most important of these considerations in establishing duty is foreseeability
xxvi. As a general principle, a D owes a duty of care to all persons who are foreseeably endangered by his conduct, the preset to all risks which make the conduct unreasonably dangerous
xxvii. A we shall explain, however, when the avoidance of foreseeable harm requires a D to control the conduct of another person, or to warn of such conduct, the common law has traditionally imposed liability only if the D bears some special relationship to the dangerous person or to the potential victim
xxviii. Since the relationship between a therapists and his patient satisfies this requirement, we need not here decide whether foreseeable alone is sufficient to create a duty to exercise reasonable care to protect a potential victim of another’s conduct
xxix. Although Ps’ peladings assert no special reiathip between Tatiana and D therapsits, the yestalbish as between Poddar and D therapists the special relationship that arises between a patient and his doctor or psychotherapist
xxx. We recognize the difficulty that a therapist encounters in attempting to forecast whether a patient presents a serious danger of violence
xxxi. Obviously we do not require that therapists in making that determination, rende a perfect performance
xxxii. The therapist need only exercise that reasonable degree of skill, knowledge, and care odrinaily possessed and exercised by members of that professional especially under similar circumstances
xxxiii. Within the broad range of reasonable practice and treatment in which professional opinion and judgement may differ, the therapist is free to exercise his or her own best judgment without liability
xxxiv. Proof, aided by hindsight, that he or she judged wrongly is insufficient to establish negligence
xxxv. Amicus contends, however, that even when a therapist does in fact predict that a patient poses a serious danger of violence to others, the therapist should be absolved of any responsibility for failing to act to protect the potential victim
xxxvi. In our view, however, once a therapist does in fact determined, or under applicable professional standards reasonably should have determined, that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger
xxxvii. While the discharge of this duty of due care will necessarily vary with the facts of each case, in each instance the adequacy of the therapists' conduct must be measured against the traditional negligence standard of the rendition of reasonable care under the circumstances
xxxviii. The risk that unnecessary warnings may be given is a reasonable price to pay for the lives of possible victims that may be saved
xxxix. We would hesitate to hold that the therapist who is aware that his patient expects to attempt to assassinate the President of the US would not be obligated to warn the authorities because the therapists cannot predict with accuracy that his patient will commit the crime
xl. Ds further argue that free and open communication is essential to psychotherapy
xli. That unless a patient is assured that information revealed by him and will be held in utmost confidence he will be reluctant to make the full disclosure upon which diagnosis and treatment depends
xlii. The giving of a warning, Ds contend, constitutes a breach of trust which entails the revelation of confidential communications
xliii. We recognize the public interest in supporting effective treatment of mental illness and in protecting the rights of patients to privacy, and the consequent public importance of safeguarding the confidential character of psychotherapeutic communication
xliv. Against this interest, whoever, we must weigh the public interest ins safety for violent assault
xlv. The Legislature has undertaken the difficult task of balancing the countervailing concerns
xlvi. We realize that the open and confidential character of psychotherapeutic dialogue encourages patients to express threats of violence, few of which are ever executed
xlvii. Ceraitly a therapist should not be encouraged routinely to reveal such threats:
1. Such disclosures could seriously disrupt the patient’s relationship with this therapist and with the person threatened
xlviii. To the contrary, the therapist’s obligations to his patient require that he not disclose a confidence unless such disclosure is necessary to avert danger to others, and even then that he do so discreetly, and in a fashion that would preserve the privacy of his patient to the fullest extent compatible with tpe eventio of the threatened danger
xlix. The revelation of a communication under the above circumstances is not a breach of trust or a violation of professional ethics
l. We conclude that help public policy favoring protection of the continental character of patient-psychotherapist communications must yield to the extent to which disclosure is essential to avert danger to others
li. The protective privilege ends where the public peril begins
lii. Our current crowded and computerized society compels the interdependence of its members
liii. In this risk-infested society we can hardly tolerate the future exposure to danger that would result from a concealed knowledge of the therapist that his patient was lethal
liv. If the exercise of reasonable care to protect threatened victim requires the therapist to warn the endangered party or those who can reasonably be expected to notify him, we see no sufficient societal interest that would protect and justify concealment
lv. The containment of such risks lies in the public interest
lvi. For the foregoing reasons, we find that Ps’ complaints can be amended to state a causes of action against Ds Moore, Powelson, Gold, and Yandell and against the Regents as their employer, for breach of a duty to exercise reasonable care to protect Tatiana
lvii. Turning now to the police Ds, we conclude that they do not have any such special relationship to either Tatiana or to Poddar sufficient to impose upon such Ds a duty to warn respecting Poddar’s violence intention
lviii. Ps suggest no theory, and plead no facts that give rise to any duty to warn on the part of htep police Ds absent such a special relationship
lix. Accepting the Tarasoff duty
1. The Restatement Third recognizes the special relationship of mental health professional with patients as one giving rise to a duty of reasonable care to act for the protection of others
2. Many states have adopted some sort of Tarasoff duty by statute
3. In addition, the vast majority of courts that have considered the issue have accepted such a duty
lx. Rejecting or modifying Tarasoff
1. A few courts have rejected Tarasoff
2. A duty to warn may be created, however, by a promise made to the victim
3. Some courts have rejected a duty when the patient is not in the mental health rpovider’s custody (as Poddar was not in Tarasoff)
lxi. Extending Tarasoff
1. California expanded the Tarasoff duty in Hedlund v. Superior Court of Orange County, holding that the D owed a duty not only to the direct victim of a threatened beagin but also to her son, who was emotionally upset at seeing his mother attacked
g. Thompson case (in note 2)
i. Here there was a dangerous criminal they released, that basically said he was going to kill a child
ii. And the criminal did go and kill a child
iii. In this California case, have to know who the victim is
iv. But most other states don’t need a readily identifiable victim, just need a risk to a general group of people
v. Tarasoff and Thompson
1. Four years after issuing Tarasoff, the California Court decided Thompson v. County of Alameda
2. In that case, the court refused to impose liability upon a county which had released a dangerous criminal who was threatening to kill some unnamed child
3. When released on furlough, he did in fact kill a 5 year old child
4. Can Thompson and Tarasoff be squared?
5. The Thompson court suggested a possibility:
a. In those instances in which the released offender poses a predictable threat of harm to a named or readily identifiable victim, a releasing agent may well be liable for failure to warn such persons
6. Does this reasoning suggest that if Poddar had shown a clear and strong probability that he would kill a number of small children, or old women, the psychiatrist would not owe any duty to alter victims?
7. Is the Thompson resonating sound?
8. The Wisconsin Court thought there was no legitimate policy for the Thompson limitation on the duty of care, and most jurisdictions have rejected it, at least in its narrowest form
h. Brigance case
i. Anyone who sells alcohol on the premises has a special relationship with the buyer of the alcohol
ii. Worried that the person buying the alcohol poses a risk to others
iii. Special relationship between two people
iv. One posed a risk to a third party
v. So the other party also owed a duty to that third party
vi. Here, the question is whether a person should not sell alcohol to a person who is clearly intoxicated
vii. What’s the foreseeable risk here between the special relationship of the two people (alcohol buyer and seller)
viii. Who is the P here?
ix. Was a passenger in the car
x. Brigance (pg. 571)
1. Special relationship?
2. Common law rule: no proximate cause
3. Rule adopted here.
4. To whom is the duty owed? Passenger? Driver?
5. Hypo: the velvet dove redo
xi. At common law a tavern owner who furnishes alcoholic beverages to another is not civilly liable for a third person’s injuries that are caused by the acts of an an intoxicated patron
xii. Such rule is principally based upon concepts of caution that, as a matter of law, it is not the sale of liquor by the tavern owner, by the voluntary consumption by the intoxicated person, which is the roommate causes of resulting injuries, so that the tavern owner is therefore not liable for negligence in selling the liquor
xiii. In recent years, many states have retreated from the common law rule of nonliabilty for al iquor vendor regarding it as antiquated and illogical
xiv. Several states with dram shop laws have also recognized a new common law right of action against a vendor of liquor
xv. Many of the jurisdictions which now recognize a civil right of action do so on the theory enunciated in Rappaport v. Nichols:
1. When alcoholic beverages are sold by a tavern keeper to a minor or to an intoxicated person, the unreasonable risk of harm to members of the traveling public may readily be recognized and foreseen
2. This is particularly evident in current times when traveling by car to and from the tavern is so commonplace and accidents resulting from drinking are so frequent
xvi. As shown by the modern trend, the old common law rule of nonliabilty has been changed by judicial opinion:
1. Inherent in the common law is a dynamic principle which allows it to grow and to tailor itself to meet changing needs
xvii. The development of the law of torts is peculiarly a function of the judiciary
xviii. Because duty and liability are matters of public policy they are subject to the changing attitudes and needs of society
xix. We simply cannot conclude that statutory silence is here indicative of legislative intent ot bar the causes of action before us
xx. We also cannot accede to the view urged by appelles that this area of law is better dealt with by the Legislature
xxi. We find that on the basis of the clear trend in this area we are free to establish a civil causes of action by an injured third person against a commercial vendor of liquor for on the premise consumption
xxii. We believe the application of the old common law rule of a tavern owner’s nonliabilty in today’s automotive society is unrealistic, inconsistent with modern tort theories and is a complete anachronism within today’s society
xxiii. We, thus, hold that one who sells intoxicating beverages for on the premises consumption has a duty to exercise reasonable care not to sell liquor to a noticeably intoxicated person
xxiv. It is not unreasonable to expect a commercial vendor who sells alcoholic beverages for on the premises consumption he knows or should know for the circumstances is already intoxicated, to foresee the unreasonable risk of harm to others who may be injured by such persons’s imparied ability to operate an automobile
xxv. A commercial vendor for on the premises consumption is under a common law duty to exercise ordinary care under the circumstances
xxvi. We reach our conclusion in accordance with other courts finding a common law duty, relying on the general rule expressed in Restatement Second of Torts:
1. It is negligence to permit a third person to use a thing or to engage in an activity which is under the control of the actor, if the actor knows or should know that such person intends it is likely to use the thing or to conduct himself in the activity in such a manner as to create an unreasonable risk of harm to others
xxvii. Also from the Restatement Second of Torts:
1. One who supplies a chattel for the use of another  whom the supplier knows or has reason to know to be likely because of his youth, inexperience or otherwise to sue it in a manner involving unreasonable risk of physical harm to himself and others is subject to liability for physical harm resulting to them
xxviii. Even if a commercial vendor for on the premises consumption is found to have breached its duty, a P must still show the illegal sale of alcohol eld to the impairment of the ability of the driver which was the proximate causes of the injury and there was a causal connection between the sale and foreseeable ensuing injury
xxix. The traditional approach to alcohol-sales cases
1. Courts traditionally denied the kind of liability imposed in Brigance on the ground that the alcohol provider was not a proximate cause of harm done by the drinker
2. Some courts or legislatures sill reject liability even for providing alcohol to minors or intoxicated persons
xxx. Reversing the common-law rule
1. The Brigance case is one of the many that have reversed the traditional rules, and have imposed a common-law duty on the part of a licensed seller of alcohol to use reasonable care
2. Liability is often imposed when the D negligently sells alcohol to a minor or an intoxicated person who, as a ruelst, inrues the P
3. Statutes often determine who is laibile, and under what cirusmcneas
4. The sometimes provide an exclusive remedy, sometimes not
xxxi. Fixing responsibility
1. The common law has expressed in many ways a strong belief that each individual should be responsible for his or her own actions
2. Not only does this imply, for some judges, that one is not responsible for the acts of others, but it implies that responsibly should not be shared
3. Thus courts had some difficulty in imposing joint and several liability upon multiple wrongdoers
4. If the last actor was an intentional wrongdoer, the feeling at one time apparently was that he and only he should be liable
5. To impose joint liability would lighten his burden and thus diminish his accountability
6. What arguments can you mount against this kind of outlook?
7. Relatedly, you’ll want to remember why the P is suing the alcohol provider
i. Social hosts: should the same rule apply?
i. Cal rule: pg. 606 n.7
ii. Liability of social hosts: the basic rules
1. Not surprisingly, some courts willing to impose liability upon sellers of alcohol are not willing to impose liability upon social hosts who provide alcohol with the same results
2. Nevertheless, a growing number of courts have approved of such liability, especially where the host has knowingly provided alcohol to minors
3. Some states allow social host liability, but require a showing of recklessness rather that negelince in serving alcohol
4. Oregon allows for social host liability, but only where the P proves by clear and convincing evidence that the social host served a visibly intoxicated guest
5. Other states may make it illegal for an adult to allow udnerage persons to consume alcohol on the adult’s property
6. In Kiriakos v. Phillips, the court held that such a state supported the imposition of a tort duty on social hosts in two consolidated caes, one brought by the mother of a minor who died in an auto accident after leaving a party, and the other by a pedestrian struck by a a car drive by an intoxicated minor after leaving a party
iii. Liability of social hosts: extension
1. Califorina maintains an immunity for social host who merely furnish or give drinks away
2. But by statue, a person not licensed to sell alcohol who sells to an obviously intoxicated minor losses that immunity and can be liable in tort
j. Note: dram shop statutes
i. Variations
1. The traditional view is a statute regulating sales of alcohol - for example, a statute prohibiting sales to minors or intoxicated person - does not create a private causes of action
2. Now, however, many states have adopted statutes called dram shop statutes or civil damage acts that do not merely impose criminal penalties
3. Instead, they expressly impose civil liability upon the dispenser of alcohol
4. There are many variations
5. Some statues impose liability only for certain kinds of salse, such as sales to minors or intoxicated persons
6. Others require a higher showing than mere negligence
7. Some statutes apply only to show who sell alcohol for consumption on the premise, as opposed to stores selling packaged liquor
8. Others allow suits against those who sell closed or package liquor for off-site consumption, if the buyer is noticeably intoxicated and the seller knows he will soon be driving
ii. Safety effects of statutes
1. Dram shop liability has deterred alcohol providers from engaging in certain specific practices that lead to intoxication and drunk driving, such as serving multiple drinks at one time, and has reduced motor vehicle fatalities
iii. Exclusive remedy
1. The dram shop statute may be the exclusive remedy against an alcohol provider, barring all common law claims relating to injuries caused by the D’s sales
2. Some dram shop statutes seem to impose a kind of strict liability upon the provider of alcohol
iv. Immunities
1. At the other extreme, legislators in some states have immunized alcohol provider for negligence, even where they have served drunken customers who are likely to drive
k. Note: negligent entrustment
i. Basic contours
1. The Brigance court cited with approval two sections of the Restatement Second that deal within what is commonly called negligent entrustment
2. The thrust of this body of law is that a person in control of a chattel owes a responsibility not to entrust that chattel to a person whom the entruster knows or should know, at the time of the entrustment, is likely to use it in a dangerous way
3. Many courts have adopted the rules from section 390 of the Restatement Second, and hold that a P must prove:
a. That the D entrusted a chattel;
b. To an inmpetent entrustee;
c. With knowledge or reason to know of the entrustee’s incompetence; and
d. The entrustee’s incompetence while using the chattel caused the injury
4. In essence, this is a specific application of general principles of negligence law, and thus other regular negligence rules apply
ii. Theft of chattel
1. Note that if a chattel is stolen form a D, the D has not entrusted the chattel to the thief and is thus not liable on this theory
2. Liability might be found on a general negligence theory in extreme cases however, where the D left a chattel in a place where it was easily accessible to a dangerous person, with full knowledge of impending harm
iii. Kinds of chattels covered
1. Most cases involve products that could be operated by the entrustee, such as cars, guns, or cigarette lighters
iv. First-party negligent entrustment
1. A negligent entruster may be liable not only to third persons injured by the entrustee, but also to the entrustee himself
2. Some courts characterize the negligent entrustment claim as a form of vicarious liability
3. Note that some statutes forbid first-party negligent entrustment recovery, at least i certain situations, and a few judicial decisions reject such claims on public-policy grounds
v. Testing the limits
1. Some courts have been willing to test the boundaries of negligent entrustment
xii. Duty to Protect from Emotional Distress
1. Negligent Infliction of Emotional Distress (go through elements for negligence; then analyze the different tests for NIED - zone of danger, bystander (Dillon and Thing), direct victim)
a. Overview
i. Rst: an actor whose negligent conduct causes serious emotional harm to another is subject to liability to the other if the conduct:
1. Places the other in danger of immediate bodily harm and the emotional harm results from the danger
ii. D has to do something negligent; question is whether P can recover when the only injury is emotional distress: distress has to manifest itself in the form of physical symptoms
1. TX case: physical symptoms & couldn’t work - good enough. IL case: headaches - not good enough. Up to court to determine what physical manifestations will be good enough
b. Categories of Factual Situations:
i. Emotional distress from risk of physical harm (but no physical harm - otherwise parasitic) where plaintiffs are at risk
ii. Emotional distress where third parties are at risk (bystander recovery)
iii. Emotional distress independent of physical risk
iv. Categorizing the factual situations for NIED
1. Emotional distress from risk of physical harm (but no physical harm - otherwise parasitic)
a. Where Ps are at risk
2. Emotional distress where third parties are at risk of physical harm and somebody nearby surfers emotional distress (bystander recovery)
3. Emotional distress independent of physical risk
c. Emotional Distress from Direct Risks of Physical Harm
i. Zone of Danger Test: requires P to prove he was immediately threatened w/ physical injury, and because of that danger the plaintiff suffered emotional harm. Damages in negligent infliction of emotional distress cases are for the severe emotional distress suffered as a result of the situation. Plaintiff can only recover if she produces evidence of some objective physical manifestation of the shock or fright occurring after the events.
ii. Stacy v. Rederiet Otto Danielsen, A.S. (emotional distress w/in zone of danger)
1. The operator of a small vessel recieved a signal that a freighter was on course in direct collision with the vessel. The Freighter passed so close to the vessel it made P sick. The freighter then collided within another small fishing vessel, causing the captain’s death. P sued operator of freighter for negligent infliction of ED. P could recover: he alleged he was within the zone of danger of physical impact and suffered emotional distress from the freighter caused by D’s negligent action. A tort is committed by a D subjecting a P to emotional harm within the zone of danger created by D’s conduct.
a. Pure emotional distress only: Stacy
b. Zone of danger limitation
c. Note: CA has discarded impact and physical manifestation
d. If put at physical risk & it misses you, and you’re emotionally distressed: if the danger was significant enough - P can recover (logical)
e. If put in the zone of danger, you can recover. If physically injured: can recover for emotional as parasitic damages
2. Zone of Danger rule
3. Immediate risk of physical harm
4. The D put this P at physical risk
5. Through good luck or dumb luck the P isn’t phsyiclaly injured
6. But the P is emotionally injured
7. So P can recover because put at physical risk
8. Under applicable maritime law, a tort is committed by a D subjecting a P to emotional harm within the zone of danger created by the conduct of the D
9. The zone of danger test allows recovery for those Ps who are placed in immediate risk of physical harm by D’s negligent conduct
10. As a law review authori put it, those within the zone of danger of social impact can recover for fright, and those outside of it cannot
11. Stacy alleged that he was within the zone of danger and that he suffered emotional distress form the fight caused by the negligent action of the Ds
12. Nothing more was required to assert a causes of action
iii. Mitchell v. Rochester Railway Co. (no recovery for consequences of fright)
1. P was about to board a railway car when D drove a team of horses at P, but P was never touched. P suffered shock and a subsequent miscarriage. P could not claim negligent infliction of ED b/c without physical injury, D’s negligence was not a proximate cause. There can be no recoveyr for fright alone or recovery for conseuqnces of fright, even physical consequences like a miscarriage.
a. Impact Rule: impact -> emotional distress
b. Physical manifestation: emotional distress -> injury/manifestation of that distress
2. No recovery for emotional distress alone
3. “Without a physical injury”
4. Including no recovery for consequences of physical fright
5. There’s no recovery for pure emotional injury
6. Need the physical injury
7. If there is emotional injury that comes at same time with physical injury, then can recover for those
8. In negligence cases, need actual injury
9. If no physical injury, there would be no negligence cause of action anyways
10. Led to impact rule
a. Impact ---> emotional distress
b. Consistent with preexisting tort law: parasitic damages
c. Hypo: the evacuating horse
d. Still floating around there in some places
e. Physical manifestation
f. Emotional distress → injury/manifestation of that distress
g. Cal has discarded both impact and physical manifestation rules
h. Don’t need an impact
i. Will allow recovery in the Mitchell type situation
j. But will require that the emotional distress result in some sort of physical manifestation
k. Physical harm that you can see in some way
11. In the spring of 1891, in Rochester, NY, the P was in the street about to board a street railway car when the D drove a team of horses at her
12. By the time the horses were stopped, the P found herself standing between the team, although never touched by them
13. The P suffered shock and a msicarriage as a result
14. The NY Court of Appeals held:
a. There could be no recovery for fright alone; and
b. As a corollary there could be no recovery for consequences of fright, even physical consequences like the miscarraige
15. Without a physical injury, the nelgience of the D would not be a proximate causes
iv. Recovery for direct stand-alone emotional harm
1. The Stacy and Mitchell cases illustrate the distance the common law has travelled over the last century in permitting recovery for the D’s negligent conduct that directly inflicts emotional harm on the P
2. Although Mitchell rejected P’s claim, many courts, as in Stacy, would not permit a causes of action on the facts of Mitchell
3. The Third Restatement would also recognize a causes of action on facts like those in Mitchell
4. Under the Restatement:
a. An actor whose negligent conduct causes serious emotional harm to another is subject to liability to the other if the conduct:
b. Places the other in danger of immediate bodily harm and the emotional harm results from the danger
5. A small number of courts still do not recognize the tort
6. And, as discussed in the note on development of stand-alone claim below, some courts add restrictions to the Restatement limits
v. Stand-alone harm vs. parasitic damages
1. Stand-alone emotional harm is to be distinguished from cases in which a P suffers both physical and emotional harm
2. Even under the traditional rule, if the defendant negligently causes physical injury to the P, the P can recover all damages that result, including damages for pain, suffering, and emotional harm
3. So if horses had actually run into Mitchell, causing some small physical harm, even under the older legal rules, she would ordinarily recover not only for that harm but for any immediately ensign emotional harm as well
vi. The fright or shock pattern
1. Notice that Stacy and Mitchell involve a very definite pattern:
a. The D’s negligent acts put the P at immediate risk of a personal injury at a very definite time and place; and
b. The P’s reaction not that risk was fright and shock
vii. The zone of danger test
1. The zone of danger test usually requires the P to prove that he was immediately threatened with physical injury, as the Stacy court says
2. The damages in negligent infliction of emotional distress cases are for the severe emotional distress suffered as a result of that situation
viii. Note: development of a stand-alone claim
1. Impact
a. The first step away from Mitchell and towards allowing a stand-alone negligent infliction claim was a small one
b. Courts began to drop the requirement of a preceding physical injury and substituting a requirement of physical impact, even if it caused no physical injury at all (notice that Mithell also required an impact)
c. Most states have abandoned the impact rule
2. Physical manifestation of objective symptoms or medically diagnosable emotional disorder
a. Other states adopted a different condition:
i. The P can recover only if she produces evidence of some objective physical manifestation of the shock or fright occurring after the events in question
b. This approach, too, retains some currency today
c. However many states have abolished this requirement altogether
3. Zone of danger
a. Other states developed a different rule that allows recovery only where the D’s nelgience placed the P in danger of physical injury, and because of that danger the P suffered emotional harm
b. The zone of danger rule reappears in the Catron case below
4. Combinations
a. States may combine the rules described above (and others) in myriad ways
b. There is much state variation in this area of law
d. Emotional Distress Resulting From Injury to Another
i. Catron v. Lewis (P not a direct victim b/c not threatened w/ physical injury; not a bystander) - the bystander problem
1. P took out his boat, pulling 2 tubes ridden by 2 of his daughter’s friends when P noticed 2 jet skis (owned by D) heading toward his boat. P feared for his safety re whether the jet skis would hit his boat or the tubes pulling the girls. Jet skis ran into 1 of the tubes, killing the rider. P was diagnosed w/ PTSD; could NOT recover b/c P was not immediately threatened with physical injury. P admitted he was not in immediate danger and assumed the jet skis would avoid a collision. Decedent was 61 feet away from the rear of P’s boat.
a. Bystander problem: there are no necessary limits on the number of persons who might suffer emotional injury because of the negligent act
i. Solution: zone of danger test - P must be w/in zone of danger of physical impact; fear for one’s own safety is a prerequisite; if so, can recover for distress from fear for others
ii. Other courts: apply zone of danger rule, but P can recover only from stress “to oneself” (i.e., no bystander recovery)
b. P is not in the zone of danger: wasn’t worried. If P had been in zone of dagner, could recover both for his own fear & for ED from seeing the girl killed
2. Was the P’s distress real?
3. How does his situation differ from the P in Mitchell?
4. But didn’t he fear for his safety?
5. The problem: there are no necessary limits on the number of persons who might suffer emotional injury because of the negligent act
6. Boating case
a. Zone of danger then its negligence
i. Court says he was never actually fearing that he would be hurt
ii. Knew the jet skis wouldn't hit the boat
b. Taking Stacy case where rule is he could recover because he was in zone of danger
c. Taking that same rule and applying here it a different situation
d. Do we allow recovery for emotional distress for injuries to a bystander?
e. Why is the rope important?
f. If you were never even danger, even if you’re distressed you can’t recover
g. If you are in danger by D’s nelgience, then you should be able to recover even if dumb luck means you didn’t get injured
h. If he was a reasonably foreseeable bystander victim based upon an intimate family relationship
7. Catron’s action sought damages for emotional distress stemming from his witnessing the accident and his unsuccessful attempt to rescue Rader
8. Catron alleged that such distress was a proximate result of the negligent acts or omission of the Ds, specifically, the negligent operation of the jet ski by the then 14-year old Panek, the negligent entrustment of the jet ski to Panek by Lewis, and the failure of the State to operate the Bridgeport State Recreation Area in a manner reasonably safe for foreseeable users under foreseeable conditions
9. The DC granted summary judgment in favor of the Ds, and Catron appeals
10. In Nebraska, where there is no impact or physical injury to the P, the P seeking to bring an action for negligent infliction of emotional distress must show either:
a. That he or she is a reasonably foreseeable bystander victim based upon an intimate familial relationship with a seriously injured victim of the D’s negelince; or
b. That the P was a direct victim of the D’s negligence because the P was within the zone of danger of the nelgience in question
11. The zone of danger has been described as a complement to the basic requirement that persons exercise reasonable care to protect others from injury
12. Those who breach their basic duty of care to others will be required to compensate those who are injured, even when the injuries are not caused by direct impact, but by the operation of foreseeable emotional distress
13. Persons in the zone of danger are clearly foreseeable Ps to the negligent actor insofar as they have been placed at unreasonable risk of immediate bodily harm by the actor’s nelgience
14. The fact that the harm results solely through emotional distress should not protect the actor from liability for such conduct
15. Here, it is clear that Catron was not immediately threatened with physical injury as a result of the alleged negligence which resulted in Rader’s death
16. While Catron described he jet skis at one point as coming directly toward him at a rapid speed, Catron admitted he was not in immediate danger
17. Rather, at that point, the jet skis were approximately 75 yards away, and Catron assumed the jet skis would either stop or turn in order to avoid a collision with the boat
18. This is what apparently happened, resulting in the collision with RAder, who was riding in the tube some 61 feet away from the rear of Catron’s boat
ii. Dillon v. Legg (zone of danger artificial; uses foreseeable bystander rule) - discards zone of danger
1. A mother and sister saw a vehicle strike the mother’s child (Dillon) as the child crossed the street, resulting in Dillon’s death. Ds could be liable for negligent infliction of ED using the foreseeability rule: whether P was located near the scene of the accident, whether the shock resulted from a direct impact upon P from sensory and contemporaneous observance of the accident, and whether P and the victim were closely related. P could recover even though she was not within the zone of danger (zone of danger rule is hopelessly artificial).
a. Allows Ps who are not in zone of danger to recover damages for ED of seeing another person injured or killed by negligent D
b. A person who negligently causes serious bodily injury to a victim is liable for serious emotional harm caused thereby to a bystander who perceives the event contemporaneously and is a close family member of the person suffering the bodily injury
c. Discarding the zone of danger guidelines - Dillon Rule:
i. Located near the scene of the accident
ii. Direct emotional impact from sensory and contemporaneous observance of accident
iii. Close relationship
2. Dillon (pg. 630) guidelines:
a. Located near scene of accident
b. Direct emotional impact from sensory and contemporaneous observance of accident
c. Close relationship
3. Rationale for discarding the zone of danger limitation:
a. Pg. 630:
i. The only reason for the zone of danger rule lies in the fact that one within it will feel the danger of impact...this does not justify a wholesale rejection of the entire class of claims
4. Discarded zone of danger limitation
5. And put in place the Dillon guidelines
6. Rationale is given by Dillon case
7. Only reason for the zone of danger rule is that one in the zone will feel the danger of impact
8. Court doesn’t think that rejects the wholesale rejection of a class of claims like the mother here
9. Zone of danger just doesn’t make sense for bystanders
10. The instant case exposes the hopeless artificiality of the zone-of-danger rule
11. To test upon the zone-of-danger rule when we have rejected the impact rule becomes even less defensible
12. The only reason for the zone of danger rule lies in the fact that one within it will feel the danger of impact
13. While dropping this requirement may invite some fraudulent claims, this does not justify a wholesale rejection of the entire class of claims
14. A D might owe a duty to protect not only the injured person but those who might foreseeably suffer emotional harm because of the injury
15. Courts should henceforth take into account three factors in determining foreseeability:
a. Whether P was located near the scene of the accident as contrasted with one who was a distance away from it;
b. Whether the shock resulted from a direct emotional impact upon the P form the sensory and contemporaneous observance of the accident, as contrasted with learning of the accident from others after its occurrence
c. Whether P and the victim were closely related
16. In this case, the presence of all the above factors indicate that P has alleged a sufficient prima facie case
17. Notes
a. Original denial of bystander claims
i. Dillon is the classic case of emotional harm resulting from injury to another
ii. A mother watches in horror as a car strikes her child
iii. The mother’s fear and shock is much like the fear and shock in Mitchell, but it is fear for her child rather than for herself
iv. Courts originally denied these claims altogether
b. Bystander recoveries
i. Today, most states have followed Dillon (or some variation of it), to allow Ps who are not in the zone of danger to recover damages for them emotional distress of seeing another person injured or killed by a nelgient D
ii. The Restatement states the rule this way:
1. A person who negligently causes serious bodily harm to a victim is liable for serious emotional harm caused thereby to a person who:
2. (a) perceives the event contemporaneously, and
3. (b) is a close family member of the person suffering the bodily injury
iii. Not all courts allow bystander recoveries and a court that retains the impact rule might ar the mother’s claim
iv. In a state that discards special rules for direct victims, are there still reasons to retain special rules for bystanders?
c. Sensory perception
i. The P’s sensory perception of some sudden, injury-producing event when it happens or at least shortly thereafter is important as a factor under Dillon
d. Delayed perception
i. The clear case for recovery is one in which the P actually sees a serious bodily injury to a family member as it occurs
ii. A parent who does not see the event itself but only sees the injured child later, in the hospital, is likely to be denied recovery
e. Close relationship
i. Whether courts use the rules as guidelines or as elements, they usually insist upon a close relationship - usually a close family relationship, in accord with the Restatement Third - between the P and the injured person
f. Combining the rules
i. States that have adopted special bystander rules apply them only to bystanders, of course - only to those claiming to have suffered emotional distress from witnessing an injury to someone else
ii. That means that if the P is not a bystander at all - what some states would call a direct victim - a separate set of rules (as seen above in Part A of this Section) would apply
iii. Which separate rules apply depend, of course, on the state
iv. The possible variations, whole not endless, are  certainly large
iii. Thing v. Lachusa
1. P turns around to see her husband holding his head; an oversized sign fell on him. Didn’t know what was happening as it happened
2. P couldn’t recover b/c no awareness
3. Different from grocery unloading case: P could recover b/c although he didn’t see it, he knew what was happening (Was aware). If find out about nelginet act later, not good enough - has to be precise
4. Compare: thing v. La Chusa (pg. 631 n. 3)
a. Californai rule: discards Dillon guidelines
b. Test:
i. Closely related
ii. Present at the scene of injury producing event at time it occurs and aware that it is causing injury
iii. Serious emotional distress
c. The problem of delayed perception and immediate aftermath
d. The problem of close relationship
5. Sensory perception
a. The P’s sensory perception of some sudden, injury-producing event when it happens or at least shortly thereafter is important as a factor under Dillon
b. In a later cause, Thing v. Lachusa, the California SC held that Dillon’s guidelines had left too much uncertainty, and therefore limited recovery to situations in which a P is present at the scene of the injury producing event at the time it occurs and is then aware that it is causing injury to the victim
c. NY courts have said that a person must either see the incident or be immediately aware of the incident at the time it occurred
e. What do we have so far
i. P was the one who was put at risk
1. Some limitations at first
2. Being in the zone of danger, and you don't get physical injury but emotional injury, you can recover
ii. What about bystander recovery
1. Application of zone of danger, doesn’t really make sense
a. Makes sense in Stacey case a little bit
b. But not in a lot of other cases
2. Catron was a zone of danger case
a. Could the P in Catron recover under the La Chusa rules?
b. Probably not
iii. The word that is used a lot is derivative
1. That means that the causes of action for NIED is viewed as a derivative cause of action from the original negligence
2. What happens if there was contributory negligence?
3. Negligence cause of action would be reduced under comparative fault analysis
4. When you have the derivative cause of action for NIED, by a closely related P, that recovery will be subject to reduction by the first P’s comparative fault
f. Duties of Care to Protect Emotional Wellbeing Independent of Physical Risks
i. Two traditional areas where recovery allowed:
1. Negligent death messages
2. Negligent mishandling of corpses
ii. Could be a contractual relationship
iii. Compare: fright cases ala Mitchell: P and D not likely to know each other before
iv. Cal recognizes several cases of emotional harm cases:
1. Zone of danger: P is in danger
2. Bystander
3. Direct victim
v. Burgess v. Superior Court (P was a direct victim b/c of preexisting relationship w/ D; physician owed duty to both pregnant woman and fetus
1. P was given prenatal care. During labor, the doctor diagnosed a prolapsed cord and during C section; the baby was deprived of oxygen for a lengthy period of time; the baby suffered permanent brain damage. D was liable for negligent infliction of ED b/c P was in a preexisting relation w/ the D (P was a direct victim) so bystander rules were inapplicable; the doctor-patient relationship be extended to the baby b/c doctor undertook to care for both the mother and the baby. A direct victim’s case is a breach that arises out of a relationship b/w P and D. Both parties understood the physician owed a duty to the pregnant woman, not merely the fetus.
a. D owes a general duty to avoid inflicting ED when D has undertaken some obligation to benefit the P; negligent performance of the obligation will likely causes serious ED
b. Actions by both child and mother for emotional distress
2. Burgess (pg. 638): child suffers permanent brian damage during birth
a. Actions by (1) child (through guardian) and (2) mother for emotional distress
b. Key: P in some kind of pre existing relationship with the D: becomes a direct victim
c. Does the court apply La Chusa rules?
d. If she wants bystander theory, would have to meet those rules
e. But the court says this is different
f. The court calls it a direct victim situation
g. But what is that?
h. Before, there were no prior relationships between the D and the P
i. The direct victim test says there are some instances in which the parties have a pre existing relationship
j. And from that pre existing relationship, if you act ngelintly you will cause NIED on the person
k. The mother is a direct victim in this case
3. Joseph brought suit against Gupta and the hospital
4. Julia asserted a separate claim for her own emotional distress
5. Held, the Dillon rule does not apply
6. California recognizes two classes of emotional harm cases:
a. In the first, the P is a bystander
b. In the second, the P is a direct victim
7. A P who was in some kind of pre existing relationship with the D is a direct victim, and the bystander urels are inapplicable to such a P
8. A direct victim's case is based on a breach of duty assumed by the D or imposed on the D a matter of law, or that arises out of a relationship between the two
9. Liability in this class of cases is not unlimited
10. It limited by the relationship established by the parties themselves
11. Both parties here understood that he physician owes a duty to the pregnant woman, not merely to the fetus alone
12. If the mother were treated as a bystander, the physician would have an incentive to sedate her, so that she would not see or hear injury and thus would be defeated by the Dillon rule
13. Duty by undertaking
a. The fright and shock cases normally involve strangers, that is, persons who had no particular relationship that might affect duties
b. Any number of people might be frightened by runaway horses and, if you add the possibility of liability to bystanders, even more
c. Burgess is important because it recognizes that some claims are asserted against a defendant who has at least implicitly undertaken to protect the P and that such cases might call for quite different rules
14. The growing impact of Burgess
a. A number of courts have agreed that a D owes a general duty to avoid inflicting emotional distress where the D has undertaken some obligation not benefit the P, and that undertaking by its nature creates not only a foreseeable, but an especially likely, risk that the D’s negligent performance of the obligations will causes serious emotional distress
b. There is growing support for the concept that justification exists to extend NIED liability to a subset of cases involving preexisting relationships involving duties that obviously and objectively hold the potential of deep emotional harm in the event of breach
15. The Third Restatement approach
a. The Third Restatement provides that a person whose negligent conduct causes serious emotional harm to another is liable if:
i. The D’s negligence places P in danger of immediate bodily harm and the emotional harm results from the danger (which we saw in section A); or
ii. The nelgience occurs in the course of specified categories of activities, undertakings relationships in which negligent conduct is especially likely to cause serious emotional harm
b. Comment f gives some examples of the kinds of activities, undertakings relationships that might give rise to liability, including the erroneous delivery of a message that someone has died and the mishandling of dead bodies, while admitting that courts have not provided clear guidance in identifying guidelines for such categories
vi. Heiner v. Moretuzzo (P must have fear of a real physical peril to recover)
1. Ds tested P for AIDS and negligently and erroneously reported to P that she was HIV positive. P had no claim for negligent infliction of ED b/c negligent infliction of ED requires P’s fear of physical peril. P was never in real physical peril b/c she was HIV negative. There is no claim when the distress is caused by P’s fear of a nonexistent physical peril. If no actual physical peril, no claim.
a. 2 classes of emotional harm cases:
i. Bystander
ii. Direct victim (key: preexisting relationship b/w P and D)
2. Heiner case: negligent testing for AIDS
a. Court taking the topic of physical peril and transplanting it into this scenario
b. You weren’t in physical peril, so we won’t let you recover
c. Logically then, if you are never in physical peril you will never be able to recovery for emotional distress
d. But that goes against what Burgess said
e. There’s a whole bunch of cases where there are bystanders, where the physical risks is to the person injured not the bystander
f. What do you do with these cases, where they misdiagnose the case but nothing bad happens so there’s no physical risk
g. Compare: California allows such a cause of action (misdiagnosis of venereal disease - Molien pg. 641 n. 3)
h. So there’s a split between ohio courts and california courts
3. Ds tested the P for AIDS, but, according to allegations accepted as true, negligently and erroneously reported to the P that she was infected with that disease
4. They then did a re-test and erroneously confirmed the diagnosis and recommended a specialist in that disease
5. In fact the P alter discovered that the diagnosis was wrong
6. She sued for negligent infliction of distress
7. Held, the P has no claim
8. The claimed negligent diagnosis never placed appellant or any other person in real physical peril, since appellant was, in fact, HIV negative
9. We hold that Ohio does not recognize a claim for negligent infliction of serious emotional distress where the distress is caused by the P’s fear of a nonexistent physical peril
10. An analogy: the mishandling of dead bodies
a. When a D (often a mortuary) mihandles a dead body, causing severe distress to relatives of the deceased, most modern courts have little trouble allowing recovery for the negligently inflicted emotional distress
b. This may be a logical application of the rule in Burgess, that no special rules constrain recovery when the D has undertaken an obligation that is likely to causes serious emotional distress to the P if the obligation is not fulfilled
c. Distress in this context has long been actionable
11. Negligent misdiagnosis
a. Some courts have upheld a right to recover in misdiagnosis cases
12. Death messages
a. One kind of misinformation is treated as special in some courts
b. This is the message, usually carried by telegraph, erroneously announcing the death of a close relative
c. One group of cases has long permitted the P to recover for emotional harm in such cases
vii. Boyles v. Kerr (bystander recovery permissible)

1. Boyles secretly videotaped his sexual itnercourse with Kerr, and then showed the video to several friends. Bystander recovery was available for P b/c TX would not recognize a cause of action for ED except where D created a risk of physical harm. A claim for serious or severe distress would be arbitrary. No special relationships b/w the parties such that a duty is recognized.
2. Boyles (Pg. 641) - the sex tape
a. Was the emotional distress real in this case?
b. Yes
c. So why won’t the court allow recovery?
d. Says there wasn’t a legal duty owed
e. Texas won’t recognize a cause of action for emotional distress unless there is a risk of physical harm
f. Perhaps: privacy claim
3. Kerr claimed negligent infliction of emotional distress resulting from the tape, its showing, and the gossip that ensued
4. Held, there is no general duty to avoid negligent infliction of distress
5. Texas will not recognize a causes of action for emotional distress except where the D creates a risk of physical harm
6. Thus bystander recovery is permissible under the rules of Dillon v. Legg
7. Some courts recognize a claim for serious or severe distress, but hat standard is inadequate
8. It is difficult to imagine how a set of rules could be developed and applied on a case by case basis to distinguish severe form nonsevere emotional harm
9. Severity is not an either/or proposition
10. It is rather a matter of degree
11. Thus, any attempt to formulate a general rule would almost inevitably result in a threshold requirement of severity so high that only a handful would meet it, or so low that it would be an ineffective screen
12. A middle-ground rule would be doomed, for it would call upon courts to distinguish between large numbers of cases factually too similar to warrant different treatment
13. Such a rule would, of course, be arbitrary in its application
14. Relationships
a. The Kerr majority said it would recognize a duty based upon special relationships of the parties, and cited the telegraphic death message cases and dead body cases as examples
b. But it went on to say, without much discussion, that there was no such relationship in this case
c. Is that right?
d. If the phrase betrayal of confidence comes to mind, it surely suggests an important relationship was involved
e. Even if so, however, it does not necessarily suggest that negligence is the proper basis for liability
15. Privacy
a. Mental distress is often part of the harm associated with a number of torts that do not entail physical harms, or even risks of physical harms
b. For example, invasion of privacy, under some circumstances, can be a tort
c. Some invasions of privacy produce mental distress damages
d. Boyles might have been brought as a privacy invasion claim in some jurisdictions
e. But the privacy claim would be undesirable to the P if the D’s liability insurance did not covery privacy claims
g. Loss of Consortium
i. A type of emotional injury (chronic, not sudden)
ii. General Rules:
1. Spouses can recover for other spouses
2. Children generally cannot recover for parents - some movements in this direction
3. Parents generally cannot recover for children
iii. Question of unmarried relationships
iv. Limitation: it’s a derivative cause of action, subject to the contributory negligence of the victim
v. Loss of Consortium:
1. Chronic type of emotional injury, not sudden
2. General rules:
a. Spouses can recover for other spouses
i. Spouse can recover if other spouse is killed: will have a loss of consortium case
b. Children cannot recover for parents - courts worried about too much liability, but movement in this direction
c. Parents cannot recover for children - if child is nelgiently killed, still a worry of too much liability
3. Question of unmarried relationships
4. Limitation: derivative cause of action, subject to contributory negligence of victim - will reduce loss of consortium claim
5. Have to prove loss of consortium (that you miss your spouse)
a. Spouse who was gone for 2-3 months came back for 2-3 weeks and the was killed; surviving spouse was not allowed to recover b/c spouse wasn’t home long enough; generally easy to prove
6. Loss of consortium is a negligent action (negligent infliction of ED); difference is damages sought are pure emotional distress (all elements still have to be proved). If D not nelgient, P can’t recover. Concerns over too much liability for ED
a. Limitations are treated as duty rules. On exam, deal w/ duty right away.
vi. Origins of the loss of consortium claim
1. The loss of consortium claim is quite different from the emotional harm claim in its origin
2. In the earlier common law, the master of an apprentice had a claim against the tortfeasor when the apprentice was injured, since the master would lose the services of the apprentice and might still be bound to provide him with food and housing
3. The claim had a firm economic basis in such cases
4. By the 17th century, the idea was carried over to permit a husband to recover from the tortfeasor when the wife was injured, on analogy, then all too true, to the master-servant relationship
5. Originally the claim was for loss of services, but it gradually expanded to take in non-economic losses such as loss of society and sexual relations
vii. Scope of consortium
1. The concept of consortium includes not only loss of support or services, it also embraces such elements as love, companionship, affection, society, sexual relations, solace and more
2. After 1950, courts began to permit the wife to recover for loss of consortium when the husband was injured, thus putting the marital partners on an equal footing in this respect
3. In doing so, they often emphasized the non-financial side of the claim
viii. Bystander emotional distress claims compared
1. Emphasis on the intangible losses inflicted upon one person when another person is injured brings up the latent comparison to the bystander mental distress claim
2. Is the claim not one for a species of mental distress or emotional losses?
3. The difference may lie in judicial attitudes
4. In the emotional distress claim, courts traditionally emphasized an acute moment - shock or fright
5. With the consortium claim, they recognize legal harm in a chronic, ongoing sense of loss
6. If emotional distress is the emotional equivalent of a stab wound, then loss of consortium is the emotional equivalent of carrying a large pack all day or living all your life in a cramped room
7. But both involve intangible and real losses in quality of life
ix. Spousal consortium claims
1. When one spouse is injured in a way that tends to diminish the ability of the partners to take pleasure in each other’s company - in conversation, sports, travel, sexual relationships, or any other pleasures of life - the other spouse has a loss of consortium claim
2. Prior ot the accident ,the Alexanders spent most of their time together, enjoying walking, gardening, and fishing
3. As a result of injury to one spouse, they no longer engage in their outdoor activities, and instead spend much of their time watching television
4. That was evidence of lost consortium
5. Courts have split on whether a P must have been married to the spouse at the time of the alleged negligent conduct in order to bring a loss of consortium claim
x. Derivative nature of spousal consortium climas
1. Consortium claims are traditionally said to derive from the claim of the physically injured spouse
2. This means that if the predicate injury claim of the loved one is extinguished, then the derivative claim for loss of consortium is also extinguished
3. It also means that a loss of consortium claim can rise no higher than the climax from which it is derived
4. For example, the contributory negligence of the injured spouse will bar or reduce the consortium claim just as it will bar or reduce the injured spouse's clima
xi. A child’s claim for loss of parental consortium
1. In 1980, Massachusetts permitted a claim by a child for loss of parental consortium following a serious injury to a father
2. A good number of other courts have accepted the idea
3. Most recently, the court in Campos v. Coleman, reversed prior precedent to recognize such a claim brought on behalf of minor children, finding that the vast majority of states now recognize a minor child’s causes of action for loss of parental consortium where the parent is either injured or killed
4. Some states also allow a claim to be brought by adult children
5. A number of other cases, however, continue to reject any such extension of liability
xii. Basis of the general rule for loss of parental consortium
1. Grounds for denying a child’s recovery for loss of parental consortium have included the points made in boucher
2. It has also been argued that if children can recover such losses, then there is no principled basis for excluding recovery by siblings, grandparents, and others
3. In addition, some judges have professed great deference to the legislative branch on this claim
4. They have also said that damages could readily be magnified by the number of children in a family, with resulting high costs in liability insurance, and that the return for the increased insurance costs would be quite low since a child might become rich on the award, but would remain nonetheless a child deprived of parental guidance
xiii. The parents’ claim for loss of a child’s society and companionship
1. Earlier common law gave the father a claim for loss of a child’s services under some circumstances, but this was usually a reflection of the fact that the father was entitled to a child’s earnings and to actual work around the house
2. Otherwise, parents of an injured child have not generally been allowed a recovery for intangible harm such as loss of society or companionship
3. A few courts, however, have allowed the parents’ claim
4. In most of these, the child was severely injured or comatose and some of the courts emphasized that the injury as total and permanent, or even that it was closely similar to death
5. There are a few statutes on point as well
xiv. Injuries to companion animals
1. Might a pet owner have a claim for negligent infliction of emotional distress, or loss of consortium, against a defendant who negligently injures or kills the pet?
2. Courts have been reluctant to allow such claims, on a variety of bases
xv. Boucher (pg. 633)
1. The factual scenario
2. What is loss of consortium - closeness of feeling you have with someone because of closeness of relationship; idea is that if a negligent act seriously injures that person with whom you have a relationship, are you injured?
a. Spouse recovery for spouse: generally allowed
i. California allows
ii. Only married individuals?
iii. Cal. Spouses and domestic partners
b. Child recovery for parents: minors often allowed; maybe adult
i. Not in California
c. Parent recovery for child: more doubtful
i. Not in California: sexual relations not involved; ocncern over double
3. Limitation: it’s a derivative cause of action, subject to the contributory negligence of victim
4. Have to prove the loss of consortium
5. The Bouchers were present at the hospital and observed their son’s condition both before and after he awoke from the coma
6. The Boucher parents claimed damages for:
a. Negligent infliction of emotional distress; and
b. Loss of their child’s consortium or society, in addition to the claim of Daniel Boucher himself
7. The TC dismissed the complaint
8. The parents’ claim for negligent infliction of emotional distress fails because they were not in the zone of danger
9. The Bouchers’ second claim presents an issue of first impression in this court:
a. Should Utah judicially adopt a cause of action that allows the parents of a tortiously injured adult child to recover for loss of the child’s consortium?
10. Loss of consortium claims are based on the recognition of a legally protected interest in personal relationships
11. Accordingly, of one member of the relationship is tortiously injured the non injured party has a causes of action not recover for damage to their reliantshil interest, i.e., the loss of the injured party’s company, society, co-operation, and affection
12. In the instant case we are asked to recognize a right of recovery based on the relationship between parents and their adult son
13. For the reasons set forth below, we decline to adopt such an approach
14. A review of the case law reveals little support for the adoption of a causes of action for the loss of filial consortium
15. At common law, the father of a tortiously injured child did have cause of action to recover the value of the child’s loss of services and the medical expenses incurred on the child’s behalf
16. However, this action was based on a father’s right to his minor children’s services and a father’s obligation to pay his minor children’s medical expenses
17. This right of recovery, therefore, did not extend beyond these two elements of damages, nor did it extend to injuries involving adult or emancipated children
18. These common law principles have undergone some modification
19. However, no widely accepted development has occurred that allows recovery in cases involving adult children, nor has any widely accepted development occurred that allows recovery for the loss of a child’s society and affection
20. Indeed, the majority of jurisdictions that have addressed the issue have declined to recognize a causes of action for loss of filial consortium
21. Furthermore, our research reveals only one jurisdiction that has expressly recognized the specific right the Bouchers ruge this court to adopt:
a. A judicially created right to recover for the loss of an adult child’s consortium
22. Allowing recovery for the loss of an adult child’s consortium and denying recovery for the loss of a spouse's consortium would lead to anomalous results
23. In many instances, the marital relationship is closer and more involved than the relationship between parents and their adult children and therefore should be granted greater or equal protection
24. However, we cannot recognize a filial consortium claim and extend the same right of recovery to a P who suffers a loss of consortium because his or her spouse has been tortiously injured
25. The adoption of the Bouchers’ claim, therefore would invite inequitable applications of the consortium doctrine
26. Consortium claims have the potential for greatly expanding the liability that can flow from one negligent act, and courts that have adopted consortium claims have been unable to develop rational limits on this liability
27. The recognition of consortium climas may also impact the cost and availability of insurance
28. Finally, given these concerns and the fact that he legislature has previously acted in this area, the legislature is the appropriate body to determine if Utah should recognize consortium claims
29. Furthermore, we do not find the Bouchers’ arguments persuasive
30. They claim that because they have reorganized their lives in order to undertake the care of their son, they should be able to recover personally form the parties responsible for their son’s condition
31. However the expense incurred for Danile Boucher’s nursing care is recoverable as part of the damages in Daniel Boucher’s own suit
32. Even the jrsuidcitosn that allow recoveyr for loss of consortium would not allow the Bouchers to recover for the nursing care the have provided,because to do so would be to allow a double recovery
33. We decline to adopt a causes of action that allows the parents of a tortiously injured adult child to recover for the loss of consortium
34. The trial court, therefore, did not err in dismissing the Bouchers’ claims of negligent infliction of emotional distress and loss of filial consortium
35. Affirmed
h. Negligent Infliction of Emotional Distress as an Ordinary Negligence Claim
i. Camper v. Minor (ordinary negligence claim used for negligent infliction of ED)
1. P was driving a cement truck. Taylor pulled in front of P, causing a collision which killed Taylor. P viewed Taylor’s body in the wreckage. Negligent ED claims will be followed like normal negligence claims: law ought to provide a recovery only for serious or severe emotional injury. The claimed injury must be supported by expert medical or scientific proof. Discards constraining rules for negligent infliction of ED cases. New requirements: severe emotional injury and expert medical proof.
a. End of evolutionary line w/ limits:
i. Serious or severe emotional distress
ii. Where a reasonable person, normally constituted, would be unable to cope
iii. Supported by medical or scientific proof
2. End of the evolutionary line
3. With limitations:
a. Serious or severe emotional distress
b. Where a reasonable person, normally constituted, would be unable to cope
c. Supported by medical or scientific proof
4. How do the limits relate to the limits we looked at before?
5. These limitations are a little more acceptings
6. The previous rules focused on physical trauma, relationships between people, zone of danger rule, at the scene and aware
7. This court does away with those
8. In its place, you get these limitations
9. In a sense, we went in a circle
10. Start with what we know of a negligence cause of action, get the harsher restrictions, and then come back to the negligence cause of action with some limitations
11. Goes back to the original cases in a certain way
12. The first cases allowed recovery if you can show physical manifestation
13. One way to look at Camper is that it’s going back to that idea
14. Proof that the distress is real
15. Look to the three limitations for the proof
16. Camper was driving a cement truck
17. Jennifer Taylor, 16, had been stopped at a stop sign, but suddenly pulled out in front of the P
18. The vehicles collided, and Ms. Taylor was killed instantly
19. Camper exited his truck moments after the crash, walked around the front of his vehicle, and viewed Ms. Taylor’s body in the wreckage from close range
20. Camper sued her estate, claiming negligent infliction of emotional distress, in the form of a post-traumatic stress syndrome
21. Held:
a. The physical manifestation or injury rule will no longer be allowed;
b. Negligent infliction of emotional distress claims should be analyzed under the general nelince approach ,that is, no differently from any other englience cases
22. The P must present material evidence as to each of the five elements of general negligence - duty, breach of duty, injury or loss, causation in fact, and proximate, or legal, causes - in order to avid summary judgment
23. To guard against trivial or fraudulent actions, the law ought to provide a recovery only for serious or severe emotional injury
24. A serious or severe emotional injury occurs where a reasonable person, normally constituted, would be unable to adequately cope with the mental stress engendered by the circumstances of the case
25. Finally, we conclude that he claimed injury or impairment must be supported by expert medical or scientific proof
26. End of the evolutionary line?
a. Camper appears to discard all the constraining rules for negligent infliction of emotional distress cases
b. Some other courts have also moved in this direction
c. The Connecticut court in Carroll explained that a P must prove that the D should have realized that its conduct involved an unreasonable risk of causing emotional distress
d. An appellate court interpreting Carrol affirmed a P’s verdict in Murphy v. Lord Thompson’s Manor, Inc., where a wedding business negligently cancelled a bride’s wedding date reservation
e. The court held that D’s actions created an unreasonable risk of causing the bride emotional distress
f. Does such a case go too far?
27. New constraints
a. In discarding the older ocnstrianign rules, the Camper court substituted some new requirements - a severe emotional injury and expert medical proof
b. Do such requirements fulfill the purposes of the earlier constraints we’ve seen in this Chapter?
c. Is a requirement of expert testimony in all cases too formalistic?
i. Toxic Exposure: Fear of Future Harm - the CA Rule
i. Example: improper disposal in a landfill not designed for highly toxic wastes. Carcinogenic compounds leak into P’s drinking water
ii. No present physical injury
1. To recover: P must show he will develop cancer in the future on a more likely than not basis
2. Unless: D acts w/ oppression, fraud, malice (i.e., willful and conscious disregard/recklessness)
iii. Example: improper disposal in a landfill not designed for highly toxic wastes
1. Carcinogenic compounds leak into the Ps’ drinking water
2. No present physical injury (why is this important)?
3. To recover: P must show that he/she will develop cancer in the future on a more likely than not basis
4. Unless: D acts with oppression, fraud, malice (i.e. willful and conscious disregard/recklessness)
j. Fear of the Future
i. Potter case: improper disposal in a landfill not designed for highly toxic wastes; carcinogenic compounds leak into P’s drinking water (discover this after a period of time and allege ED that they will get cancer in the future)
1. No present physical injury
2. CA Supreme Court: have to prove P will more likely than not get cancer. P won’t be able to prove that; too hard to prove; Court doesn’t want to get into this b/c we’re all exposed to carcinogens
4. Strict Liability (respondeat superior and abnormally dangerous activities)
a. Vicarious Liability (i.e. Respondeat Superior) - analyze under damages
i. Respondeat Superior and Scope of Employment
1. What is meant by the limitation that torts must be committed within the scope of employment?
2. To a large extent the answer to this question turns on a much larger one - why hold the employer liable at all?
3. The employer is not personally at fault, so that his liability is in a sense a kind of strict liability
4. One case summarize the goals of vicarious liability succinctly as:
a. The prevention of future injuries;
b. The assurance of compensation to victims; and
c. The equitable spreading of losses caused by an enterprise
5. Introduction:
a. Same as respondeat superior
b. Vicarious liability as a form of strict liability in which one person or entity is held legally responsible for the fault-based torts of another
c. Distinguish: employer’s own negligence (example: negligent hiring)
d. Employment: can be employed even if not paid; key is submission
e. Two other doctrines:
i. The borrowed servant rule
1. Borrowed servants
a. Where one employer loans one of its employees to another employer and that employee negligently injures someone, which of the employer is vicariously liable?
b. This problem is known as the borrowed servant situation
c. The Restatement (Third) of Agency suggests that liability depends upon which employer is in the better position to take measures to prevent the injury suffered, looking at which employer has a right to control the employee's conduct
d. The traditional approach is that the first employer is vicariously liable, while the borrowing employer is not, unless evidence leads to a different conclusion based on who has the right to control the servant
e. Some authority holds both employers liable if the employee is acting within the scope of his employment for both masters simultaneously
ii. Captain of the ship doctrine
f. Liability to and from place of employment: coming and going rule
i. Exceptions:
1. Incidental benefit to employer
2. Special hazards for travel
3. Dual purpose doctrine
4. In and out of the scope of employment (frolic and detour)
g. Hypos
i. Postal Employee’s Lunch
ii. Off-Duty Police Officer
1. The moonlighting police officer
a. Suppose a full-time city police officer works at the D-Mart Discount Store as a security guard when he is of-duty
b. In the course of his work at D-Mart, he uses his police pistol to shoot the P after a scuffle
c. The P alleges that the shooting was negligent or alternatively that it was intentional and unprivileged
d. Can the P state a prima facie case against the city, D-Mart, or both?
e. Be sure to distinguish the borrowed servant scenario
f. In formulating your answer, do you think it would matter whether police officers are always under an obligation, even when off-duty, to enforce, the law as to violations occurring in their presence?
g. Does it matter whether, at the time of the shooting, the office was performing a function directed by the store’s management?
iii. Drag Race
iv. Trucker’s Dinner Stop
h. What do you need to get out of this material
i. Pg. 687 note 1: the phrase scope of employment is, at best indefinite. It is nothing more than a convenient means of defining those tortious acts of the servant...for which the policy of law imposes liability on the master.
ii. There’s no easy test for scope of employment
iii. The cases are a mess, hard to reconcile them
iv. If there is reconciling principle, it’s that courts often stretch to find that an employee is acting within the scope of employment
1. Employer has insurance that the employee might not
i. Prerequisite: employee has committed a tort
6. Overview:
a. An employee’s conduct is within the scope of employment if it is of the same general kind as authorized or expected, and the employee was acting within authorized time and space limits. Employee’s action must have been motivated, at least in part, by a purpose to serve the employer
b. Employer’s vicarious liability extends to nelgient, willful, malicious, or even criminal acts of its employees when such acts are committed w/in the scope of employment/motive to serve employer’s interest is a highly relevant factor
c. Form of strict liability b/c when an employer is sued on a vicarious liability theory, the employer’s own fault is irrelevant. Employee must have committed an actual tort for the employer to be vicariously liable (P must prove D was negligent or acted intentionally).
d. Employer held vicariously liable has right of indemnity from employee (seldom asserted b/c of liability insurance which covers both employer and employee)
e. Broad test for vicarious liability: foreseeability of employee’s act
f. Where vicarious liability appears doubtful, Ps often allege the employer is liable for its own negligence in hiring, supervigins, or retaining the employee - liability is based on the employer’s own fault; claims are often pursued in the same action
g. Master-Servant Relationship: can be established w/out payment or promise of payment; but the relationship is not established unless the putative servant submits himself to the control of the employer. (i.e., church member might accept unpaid duties, but once he submits to the church’s directions, he’s a servant. The church is therefore liable if he injures someone while acting w/in the scope of his employment). One who voluntarily assists another gratuitously w/out submission is NOT a servant.
7. Overarching Theories for Scope of Employment
a. The control theory (puppet master)
i. The employer could set the terms of the employment
ii. Had the right to completely control what the employee did, and if the employee did something outside what they were allowed to do then they were outside the scope of employment
b. The control theory - doing the master’s work, no matter how irregularly or w/ what disregard of instructions
i. Doing the master’s work, no matter how irregularly or with what disregard of instructions
ii. The majority of cases will allow a finding of an employee being in the scope of employment even when they disregard what their employer told them to do
c. Acting in furtherance of employer’s interests (enterprise theory - prevailing rule today) - incident to the enterprise - motivated to serve the employer; the employer’s getting a benefit and is better able to bear the costs of the employee’s negligence than the employee himself
i. Really an alternative to doing the mater’s work
ii. More of a modern terminology
8. Hypos
a. Golf Tournament:
i. Returning home from a golf tournament; drive gets off on wrong exit, turns into barricade opening and collides w/ 18 wheeler. W/in scope of employment? Court says yes - the company paid for everything while on the tournament. If the company doesn’t pay for certain things, might not be w/in scope of employment.
b. Employment for vicarious liability:
i. Don’t have to get paid - volunteers can be found to be w/in scope of employment; volunteer submitted themselves to the control of another
c. Borrowed servant rule:
i. Servant belongs to A and gets borrowed by B - have to determine who has control over the employee. Not likely that both employees will be liable. Court will usually pick one.
d. Captain of the ship doctrine:
i. Ybarra case: idea that surgeon’s in charge. Although people in operating room may belong to someone else, they’re treated as borrowed servants to the surgeon.
9. Riviello v. Waldron (relaxed scope of employment doctrine)
a. D, an employee at a restaurant, was flipping an open knife while speaking to a customer. The knife struck the customer in the eye, causing loss of its use. Bar owner was vicariously liable for employee’s conduct: relaxed scope of employment doctrine: an employer is no longer excused merely b/c his employees acting in furtherance of his interests, exhibit human failing and perform negligently or otherwise than in an authorized manner/employer no longer needs to exercise close control over his employees’ conduct. Test is now whether the act was done while the servant was doing his master’s work, regardless of the employee’s disregard of intrusion
i. Stricter: employer had to be able to directly control the employee’s conduct
ii. Court tries to articulate: beginning global test for when employee will be w/in scope of employment: w/ or w/out disregard of employer’s instructions
iii. This court says the question is broader: doing master’s work; no longer an excuse if employee is doing something other than in an authorized manner - can have some disregard of instructions (not always overlooked, but no determinative)
iv. Here: employee was doing the master’s work
b. Riviello (pg. 685) - kife accident at the pot belly pub
i. Acting within scope of employment
ii. Was he doing his master’s work?
iii. Even if the employee was disregarding the employer’s instructions
c. Held, the bar owner is liable
d. Waldron was within the scope of employment
e. The scope of employment was originally defined narrowly on the theory that the employer could exercise close control over this employees during the period of their service
f. But social policy has wrought a measure of relaxation of the traditional confines of the doctrine
g. Reasons for this are that the average innocent victim, when relegated to the pursuit of his claim against the employee, most often will face a D too impecunious to meet the lcima, and that modern economic devices, such as cost accounting and insurance coverage, permit most employers to spread the impact of such sotst
h. So no longer is an employer necessarily reduced merely because his employees, acting in furtherance of his interests exhibit human failings and perform negligently or otherwise than in an authorized manner
i. Instead, the test has come to be whether the act was done while the servant was doing his master’s work, no matter how irregularly, or with what disregard of instructions
10. Fruit v. Schreiner (employee was w/in scope of employment)
a. Fruit was attending a company sales convention required for his job. After dinner & drinks and on the way back to the convention, Fruit skidded and collided with Shreiner, crushing his legs. Employer was vicariously liable for Fruit’s negligent driving; when Fruit made his trip, he was at least motivated in part by his desire to benefit from experience of meeting other guests to improve his abilities as a salesman (benefit to enterprise).
i. Respondeat superior: the desire to include in the costs of operation inevitable losses to 3rd persons incident to carrying on an enterprise, and thus distribute the burden among those benefited by the enterprise
ii. Ask whether employee is w/in course and scope of employment:
iii. Court articulates principle: benefiting enterprise; incident to carrying on the enterprise
iv. Enterprise will inevitably cause injuries; ask whether what employee did is incident to the enterprise
v. Employee was doing something incident to enterprise: wanted to benefit form out of state guests; employers encouraged him to socialize; went to the same restaurant the night before
b. Fruit (pg. 686) - the 2:00 am trip from the bar
i. Incident into carrying on the enterprise
ii. Motivation
iii. Costs incident into carrying on the enterprise
1. How useful is that test?
c. It was 2:00 am, when, on his way back to the convention headquarters, fruit skidded and struck Schreiner, whose legs were crushed
d. Schreienr sued Fruit and his employer
e. A jury found both liable
f. The employer was found liable because Fruit’s negligent driving was within the scope of his employment
g. The employer appealed, claiming that eh evidence did not support such a finding
h. Held, affirmed
i. The jury could find that when Fruit made his fateful trip to Homer, he was at least motivated in part by his desire to meet with the out-of-state guests and thus to benefit from their experience so as to improve his abilities as a salesman
j. The basis of respondeat superior has been correctly stated as the desire to include in the costs of operation inevitable losses to third persons incident to carrying on an enterprise, and thus distribute the burden among those benefitted by the enterprise
k. Insurance is readily available for the employer so that the risk may be distributed among many like insured paying premiums and the extra costs of doing business may be reflected in the price of the product
l. Scope of employment
i. In both Riviello and Fruit, the employees were found to have been acting within the scope of employment when they committed their torts
ii. Whether an employee was acting within the scope of employment is a fact question for the jury, where reasonable people can differ
iii. Traditionally, an employee’s conduct is what the scope of employment if it is of the same general kind as authorized or expected, and the employee was acting within authorized time and space limits
iv. The Agency Restatements, followed by many courts, additionally impose a kind of purpose or motive test - that the employee's action must have been motivated, at least in party, by a purpose to serve the employer
v. Thus some courts find no vicarious liability where the act is too little actuated by a purpose to serve the master
vi. However, a number of modern courts reject or minimize this purpose or motive test, and instead adopt a broader formulation
vii. While we will see some other definitions through this chapter, it is probably good to keep in mind the words of the Delaware SC:
1. The phrase, scope of employment is, at best, indefinite
2. It is nothing more than a convenient means of defining those tortious acts of the servant not ordered by the amster for which the policy of law imposes liability on the amster
m. Disregarding the employer’s instructions or orders
i. The Riviello court notes that vicarious liability may be found even where the employee disregards the employers' instructions in committing the injurious act
ii. The general rule is that the employer’s vicarious liability extends to the negligent, willful, malicious, or even criminal acts of its employees when such acts are committed within the scope of the employment
iii. The true test is whether at the time of the commission of the injury the employee was performing a service in the furtherance of his employer’s business, not whether it was done in exact observance of the detail prescribed by the employer
n. Vicarious liability and fault
i. When an employer is sued on a vicarious liability theory, the employer’s own fault is irrelevant
ii. In this way, it is accurate to call vicarious liability form of strict liability
iii. But no one can be vicariously liable for another’s tort unless that other person commits a tort - and as we have seen in this course, that will typically require the P to prove that the other person (such as the employee), was negligent or acted intentionally
iv. In other words, where the employee has not committed a tort at all, the employer cannot be vicariously liable for whatever hamr the employee may have caused
v. Most states also hold that if the employee personally was not or could not be held legally responsible for an otherwise tortious act, the employer cannot be vicariously liable, either
vi. Thus an employer will escape vicarious liability by proving that the employee either did not commit a tort at all, or could not be held legally responsible for a tort
o. Employer’s right of indemnity
i. If an employer is held vicariously liable because of an employee’s tort, the employer has a theoretical right of indemnity form the employee - that is, a right to recoup from the employee the damages the employer has paid to the P
ii. That right is seldom asserted, however, partly because the employer’s liability insurance is likely to protect both employer and employee
p. Note: serving gratuitously
i. Note 1
1. We’ve been referring to employers and employees, or in the old language of the law, master and servants
2. The relationship of master and servant can be established without payment or promise of payment
3. However, that relationship is not established unless the putative servant submits himself to the control of the employer
4. A church member might accept unpaid duties of delivering cookies to shut-ins for a church program
5. If the church expects him to act on its behalf and he submits to the church’s directions, he is a servant
6. Absent an immunity, the church is therefore liable if he negligently runs someone down while delivering cookies
11. Hinman v. Westinghouse Electric Co. (travel time was part of the working day; respondeat superior applicable b/c driver was using the time for the designated purpose. Coming and going rule not applicable)
a. P, an LA policeman, was standing on the center divider of a freeway inspecting a possible road hazard when he was struck by a car driven by D’s employee. D was vicariously liable: the employer made travel time part of the working day; so long as the employee was using the time for the designated purpose, the doctrine of respondeat superior was applicable. The losses caused by the employee’s torts in the conduct of the employer's enterprise are placed upon the enterprise itself. Employer is better able than P to absorb losses.
i. Coming and Going Rule: an employee going to and from work is ordinarily considered outside the scope of employment so that the employer is not liable for his torts (employment relationship is suspended during that time)
1. Exceptions:
a. Incidental benefit to employer (Hinman)
b. How far does that extend? What if in a recession and employer doesn't pay? Employee’s no longer w/in course and scope of employment
c. Employee uses travel time for other purposes - not addressed
d. What if travel expenses but not time - court not addressing that either
e. Distant work site - if not travel pay, not w/in course and scope of employment
f. Problem w/ Hinman is whether it hinges on getting travel time and expenses
g. Doesn’t matter if you’re going to an offsite location; if you’re getting paid for it, have Hinman argument
h. Special hazards from travel
i. W/in course and scope of employment b/c encountering hazards on behalf of employer
j. Dual purpose doctrine
k. Doing something on the way to work in service of employer; works until you’ve shipped the package; after that, you’re just going home
l. In and out of the scope of employment; frolic and detour
m. Once you get to employer, you’re w/in scope of employment. Remain w/in scope over entire work day?
n. Outside of work day: lunch break
o. Idea: while you’re working, you can go outside the scope of employment
p. Example: someone driving at noon to deposit checks, drops by LLS to chat w/ professor/get her nails done, crashes into someone while leaving LLS. injured person sues employer; w/in scope of employment?
q. Frolic (outside scope of employment)
r. Detour (Remains w/in scope of employment)
s. Difference b/w frolic and detour: unclear, most go to the jury. Guy going to buy milk: still w/in scope of employment. Time and stiance: farther away from route and longer it take you to do it - further away from scope of employment
t. Once outside scope of employment, how to get back in/resume employment? Some courts: have to do something definitive. Others: reasonable proximity to normal duties; whether D intended to start serving the employer
u. Postal employee’s lunch: goes down dirt road past authorized lunch break; parks; takes people w/ him; runs into rock and hurts someone. Frolic or detour? He’s guarding the mail by staying in the truck: dual purpose
v. Police officer off duty goes to dinner party; drops gun and it shoots another guest: had his gun on b/c he’s required to wear his gun all the time. Was w/in scope of employment
w. Stop N’ Go: employee’s off day; decides to go to market to discuss work related matters w/ superior; remembers he forgot to obtain shelving measurements. While driving to the store, employee made an erratic driver (drag race). Collides w/ another vehicle and kills mother and child: driver was aiding employer, was w/in scope
x. Guy leaves bar at 11 pm: darts in front of motorcycle; both killed. Court said he intended to reenter his work; was w/in course and scope of employment
y. Man returning to get manual: NOT w/in course and scope of employment; he was heading home and just forgot something
ii. Employee was getting paid for time and expenses while traveling: court says this makes a difference. If employer is paying, they’re getting benefit. Once getting benefit, employer’s liable. Benefit to employer: larger labor pool.
b. Liability to and from the place of employment: the going and coming rule - Hinman (pg. 690)
i. Exceptions:
1. Incidental benefit to employer - exception one
a. Analysing the scope of incidental benefit:
i. What if the labor market softens in recession and employer doesn’t pay?
ii. What if an employee uses travel time for purposes other than traveling home?
ii. Falls into the exception here
iii. He was in the course of scope of employment
iv. But why?
c. The basic principles
i. What if an employee gets travel expenses but not travel time?
ii. What if construction work just has to go to a distant site? Pg. 692 n. 3 (Faul)
1. Special hazards from the travel - exception two
a. Distance alone not enough
2. The dual purpose doctrine - exception three
iii. Frolic and Detour (really, Frolic or Detour)
1. Is employee on a frolic (and no longer within scope of employment) or a detour (still within scope)
a. Example of detour: employee driving company car deviates from route to buy milk
2. If a frolic (sometimes call personal mission), when does the employee exit from scope of employment? When does an employee reenter?
a. Reasonable proximity to duties; and
b. Intent to act in furtherance of employer’s business
d. Although earlier authorities sought to justify the respondeat superior doctrine on such theories as control by the master of the servant, the master’s privilege in being permitted to employ another, the third party’s innocence in comparison to the master’s election of the servant, or the master’s deep pocket to pay for the loss, the modern justification for vicarious liability is a rule of policy, a deliberate allocation of a risk
e. The losses caused by the torts of employees, which as a practical matter are sure to occur in the conduct of the employer’s enterprise, are placed upon that enterprise itself, as a required cost of doing business
f. The yare placed upon the employer because, having engaged in an enterprise which will, on the basis of past experience, involve harm to others through the torts of employees, and sought to profit by it, it is just that he, rather than the innocent injured P, should bear them
g. And because he is better able to absorb them, and to distribute them, through prices, rates or liability insurance, to the public, and so to shift them to society, to the community at large
h. Another leading authority also points out that the modern and proper basis of vicarious liability of the master is not his control of fault but the risks incident to his enterprise
i. We are not here looking for the master’s fault but rather for risks that may fairly be regarded as typical of or broadly incidental to the enterprise he has undertaken
j. Liability of the employer may not be avoided on the basis of the going and coming rule
k. Under the going and coming rule, an employee going to and from work is ordinarily considered outside the scope of employment, so that the employer is not liable for his torts
l. The going and coming rule is sometimes ascribed to the theory that the employment relationship is suspended from the time the employee leaves until he returns or that in commuting he is not rendering service to his employer
m. Nevertheless, there are exceptions to the rule
n. The above cases indicate that exceptions will be made at the going and coming rule where the trip involves an incidental benefit to the employer, not common to commute trips by ordinary members of the workforce
o. The cases also indicate that the fact that the employee receives personal benefits isn ot determinative when there is also a benefit to the employer
p. There is a substantial benefit to an employer in one area to be permitted to reach out to a labor market in another area or to enlarge the available labor market by providing travel expenses and payment for travel time
q. It cannot be denied that the employer's reaching out to the distant or larger labor market increases the risk of injury in transportation
r. In other words, the employer, having found it desirable in the interest of his enterprise to pay for travel time and for travel expenses and to go beyond the normal labor market or to have located his enterprise at a place remote from the labor market, should be required to pay for the risks inherent in his decision
s. We are satisfied that, where, as here, the employer and employee have made the travel time part of the working day by their contract, the employer should be treated as such during the travel time, and it follows that so long as the employee is using the time for the designated purpose, to return home, the doctrine of respondeat superior is applicable
t. It is unnecessary to determine the appropriate rule to be applied if the employee had used the time for other purposes
u. We also need not decide now whether the mere payment of travel expenses without additional payment for the travel time of the employee reflects a sufficient benefit the employer so that he should be responsibility to innocent third parties for the risks inherent in the travel
v. The facts relating to the applicability of the doctrine of respondeat superior are undisputed in the instant case, and we conclude that as a matter of law the doctrine is applicable and that the trial court erred in its instructions in leaving the issue as one of fact to the jury
w. The going and coming rule
i. The going and coming rule is widely, perhaps universally, accepted
ii. Does the rule make logical sense when you focus on the factors the Hinman court used to determine scope of employment more generally?
iii. Remember that many injuries will be caused by employees while driving their vehicles to and from work
iv. Does that fact give the going and coming rule a strong policy basis?
x. Exceptions
i. Courts (and the Agency Restatements) have crafted some specific exceptions to the going and coming rule:
1. Where the employee is on call, as long as the particular tortious act was otherwise within the scope of employment;
2. Where the employer requires the employee to drive his or her personal vehicle to work so that the vehicle may be sued for work-related tasks;
3. Where the employer, either by general policy or specific directive, instructs the employee to carry out some job-related errand during the commute;
4. Where the commute serves a dual purpose for both the employer and the employee
ii. These exceptions may not be entirely separable in a given case, and may be applied in combination as part of a broader analysis of scope of employment
12. Edgewater Motels, Inc. v. Gatzke (Acting w/in authorized time and space limits of employment in utterance of the employment’s business)
a. Gatzke, a district manager for Walgreens, stayed in P’s motel while he was supervising a new restaurant opening. Gatzke was negligent in the motel room and caused a fire which damaged the motel. It was reasonable for the jury to find Gatzke was acting w/in the scope of his employment when he completed his expense account: the completion of the expense account furthers the employment’s business; Gatzke was also an executive type employee w/ no set working hours: filling out the expense account was done w/in the authorized time and space limits of his employment
i. Personal activities and the scope of employment: smoking (court gives break on smoking; have to be able to insert personal things w/in course and scope of employment
ii. If fire had started differently, might not have been w/in scope (i.e., he was done filling out the form and was smoking in bed)
b. Personal activities and the scope of employment: smoking, other personal matters
c. Personal matter or minor deviations?
d. Scenes of the drama:
i. At the bellows
ii. At the desk in the motel room
iii. The 24-hour a day man
e. Is he in the course and scope of employment when in his room?
f. He was smoking while doing his expense report
g. He is probably in the course and scope
h. What if he was smoking in bed and the fire started there?
i. Idea of dual purpose
j. And the idea of how personal activities are still largely in the scope of employment
k. No hard and fast rule can be applied to resolve the scope of employment inquiry
l. Rather, each case must be decided on its own individual facts
m. The initial question raised by the instant factual situation is whether an employee’s smoking of a cigarette can constitute conduct within his scope of employment
n. This issue has not been dealt with by this court
o. The courts which have considered the question have not agreed on its resolution
p. A number of courts which have dealt with the instant issue have ruled that he act of smoking, even when done simultaneously with work-related activity, is not within the employee’s scope of employment because it is a matter personal to the employee which is not done in furtherance of the employer’s interest
q. Other courts which have considered the question have reasoned that he smoking of a cigarette, if done while engaged in the business of the employer, is whin an employee’s scope of employment because it is a minor deviation from the employee’s work-related activities, and thus merely an act done incidental to general employment
r. For example, in Wood v. Saunders, a gas station attendant nelgiently threw his lighted cigarette across an automobile's fuel tank opening while he was filling the vehicle with gasoline
s. The court, in finding this act to be within the employee’s scope of employment, stated:
i. In the case at bar, there was no abandonment by the employee of the master’s prosopis and business while the employee was smoking and carrying the lighted cigarette
ii. There was merely a sombinging by the employee, with the carrying out of the master’s prusopes, of an incidental and contemporaneous carrying out of the employee’s private purposes
t. The question of whether smoking can be within an employee’s scope of employment is a close one, but after careful consideration of the issue we are persuaded by the reasoning of the courts which hold that smoking can be an act within an employee’s scope of employment
u. It seems only logical to ocnude that an employee does not abandon his employment as a matter of law while temporarily acting for his personal comfort when such activities involve only slight deviations from work that are reasonable under the circumstances, such as eating, drining, or smoking
v. We hereby hold that an employer can be held vicariously liable for his employee’s nelgient smoking of a cigarette if he was otherwise acting in the scope of his employment at the time of the nlginet act
w. It appears that he DC felt that Gatzke was outside the scope of his employment while he was at the bellows, and thus was similarly outside his scope of employment when he returned to his room to fill out his expense account
x. The record, however, contains a reasonable basis from which a jury could find that Gatzke was involved in serving his employer’s interests at the time he was at the bar
y. Gatzke testified that, while at the Bellows, he discussed the operation of the newly-opened Walgreen’s restaurant with Hubbard
z. Also, the bartender stated that on that night a few times we (Gatzke and the bartender) would talk about his business and my business, how to make drinks, prices
aa. But more importantly, even assuming that Gatzke was outside the scope of his employment while he was at the bar, there is evidence form which a jury could reasonably find that Gtazke resumed his employment activities after he returned to his motel room and filled out his expense account
ab. The expense account was, of course, completed so that Gatzke could be reimbursed by Walgreens for his work related expenses
ac. In this sense, Gatzke is performing an act for his owner personal benefit
ad. Whoever, the completion of the expense account also furthers the employer's business in that it provides detailed documentation of business expenses so that they are promptly deductible for tax purposes
ae. In this light, the filling out of the expense form can be viewed as serving a dual purpose
af. That of furthering Gatzke’s personal interest and promoting his employer's business purposes
ag. Accordingly, it is reasonable for the jury to find that the completion of the expense account is an act done in furtherance of the employer’s business purpose
ah. Additionally, the record indicates that Gatzke was an executive type of employee who had no set working hours
ai. He considered himself a 24 hour a day man
aj. His room at the edgewater Motel was his office away from home
ak. It was therefore also reasonable for the jury to determine that the filling out of his expense account was done within authorized time and space limits of his employment
al. In light of the above, we hold that ti was reasonable for the jury to find that Gatzke was acting within the scope of his employment when he completed his expense account
am. Accordingly, we set aside the trial court’s grant of judgment for walgreens and reinstate the jury’s determination that Gatzke was working within the scope of his employment at the time of his negligent act
an. Temporary deviations
i. The Gatzke court is not alone in finding that an employer may be held vicariously liable for an employee's actions in doing something necessary to the comfort, convenience, health and welfare of the employee while at work, though strictly personal and not acts of service, as long as the employee is either combining his own business with that of the employer, or attending to both at substantially the same time
ao. Frolic and detour
i. A special factual category involves the employee who, during working hours, goes to a place not associated with employment for a purpose not associated with employment
ii. If this departure is seen as a detour, as in cases of trivial departure form the job, the melody may be vicariously liable
iii. If instead this is viewed as a frolic (as some courts say, a personal mission), then the employer is not vicariously liable
ap. Reentry into employment
i. Suppose the employee sees her friend and starts back to the main highway and has a second collision at the same spot, but this time headed back to work
ii. At what point has the employee reentered employment?
iii. First, the employee must have formulated an intent to act in furtherance of the employer's business
iv. Second, the intent must be coupled with a reasonable connection in time and place with the work in which he should be engaged
13. Montague v. AMN Healthcare, Inc. (employee’s act must have a causal nexus to the employee’s work) - employer’s liability for an employee’s intentional tort
a. AMN Healthcare hired Drummond to work at Kaiser, where P was also an assistant. P and Drummond had a few disagreements re how the lab room should be stocked and misplaced slips; Drummond later poisoned P by pouring carbolic acid into P’s water bottle. Drummond’s act was outside the scope of her employment: her act did not have a causal nexus to her work. There was no evidence regarding the scope of Drummond’s employment with Ds. The evidence does not support that the injury arose out of work related dispute rather than personal animosity. The nexus required for respondeat superior liability is to be distinguished from but for causation. Public policy concerns do not support vicarious liability - employer derived no benefit from Drummond’s conduct.
i. General rule: intentional torts do not usually give rise to vicarious liability
1. Required by or incidental to the employee’s duties
2. Reasonably foreseeable in light of the employer’s business
ii. Employer can be held liable for intentional torts, but there has to be a causal nexus (DIFFERENT than but for causation)
iii. Here: poisoning P was NOT engendered by employment. Had the work related dispute been closer to the episode, there might have been a causal nexus
iv. Episode was not reasonably foreseeable b/c it was persoan animosity
v. Two Part Test: the conduct of an employee falls within the scope of his or her employment if the conduct either:
1. Is required by or incidental to the employee’s duties; or
2. It is reasonably foreseeable in light of the employers’ business
vi. Factors:
1. To prevent recurrence of the tortious conduct;
2. To give greater assurance of compensation for the victim; and
3. To ensure that the victim’s losses will be equitably borne by those who benefit from the enterprise that gave rise to the injury
b. General rule: pg.. 701 note 1: intentional torts do not usually give rise to vicarious liability
c. Montague
i. Causal nexus to employee’s work
ii. Group one:
1. Outgrowth of employment;
2. Inherent in the working environment;
3. Risk typical or broadly incidental to employer’s business
iii. Group two: generally foreseeable consequence of the activity
1. Required by or incidental to the employee's duties;
2. Reasonably foreseeable in light of the employer’s business
iv. Was an intentional tort
v. Was poisoning, which is a battery
vi. Why do intentional torts present a problem for us?
vii. Intentional torts are a mental state
viii. That personal motivation has to be connected to the course of employment
ix. Doesn’t mix well
x. There are some cases that it does fit
xi. Bar bouncers
xii. The court uses the group two two-prong test
xiii. This is the carbonic acid water poisoning case
xiv. The P will try and point to the fact that they got into fights while at work
xv. So the battery is an outgrowth of these disputes, and the disputes were related to work
xvi. The court does not agree with this
xvii. What do we take away from this case?
xviii. Generally speaking, the general rule is at the top of 701
xix. The reasonably foreseeable prong is the more used one, and the problem with that is figuring out whether an intentional tort is reasonably foreseeable
d. Tests applied in Montague:
i. Incidental to employment: no evidence
ii. Reasonably foreseeable: no evidence
e. Montague and her husband sued Drummond and Nursefinders, the latter on a vicarious liability theory
f. The trial court granted Nursefinders’ motion for summary judgment, holding as a matter of law that Drummond’s act of poisoning Montague was outside the scope of Drumond’s employment
g. For the employer to be liable for an intentional tort, the employee's act must have a causal nexus to the employee's work
h. Courts have used various terms to describe this causal nexus:
i. The incident leading to the injury must be an outgrowth of the employment
ii. The risk of tortious injury must be inherent in the working environment
iii. The risk must be typical or broadly incidental to the employer’s business
iv. The tort was a generally foreseeable consequence of the employer's business
i. One way to determine whether a risk is inherent in, or created by, an enterprise is to ask whether the actual occurrence was a generally foreseeable consequence of the activity
j. Foreseeability in the context of determining scope of employment merely means that in the context of the particular enterprise and employee’s conduct is not so unusual or startling that it would seem unfair to include the loss resulting from it among other costs of the employer's business
k. These various terms have been condensed into a two-prong disjunctive test
l. The conduct of an employee falls within the scope of his or her employment if the conduct either:
i. Is required by or incidental to the employee’s duties; or
ii. It is reasonably foreseeable in light of the employer’s business;
m. We first consider whether Montague presented evidence showing that Drummond’s acts were required by or incidental to her employment with Nursefinders
n. In evaluating this factor, occupational duties are broadly defined
o. The fact that an employee is not engaged in the ultimate object of his employment at the time of his wrongful act does not preclude attribution of liability to an employer
p. However, that is not to say, that employers are strictly liable for all actions of their employees during working hours
q. If an employee substantially deviates from his duties for personal prusoes, the employer is not vicariously liable for the employees' actions
r. Montague presented no evidence regarding the scope of Drummond’s employment wit heitehr nursefinders or Kaiser
s. While Drummond testified she generally knew that carbolic acid was used for patients with foot issues, it is unknow what specific job duties Drummond had at Kaiser and whether her duties involved the use of carbolic acid
t. It is also known whether Drummond committed the poisoning during working hours or what motivated Drummond to poison Montague
u. We next consider whether Montague presented evidence showing Nursefinders could have reasonably foreseen that Drumond would poison a coworker at Kaiser
v. An injury arising out of work related dispute has such a causal nexus, while an injury inflicted out of the employee's personal malice, not engendered by the employment, does not
w. Montague asserts summary judgment is not appropriate because the evidence shows the poisoning arose out of a work-related dispute
x. The evidence shows that a few weeks or months before the incident, Drummond and Montague had a disagreement at work regarding how rooms were to be stocked, but Montague did not consider the dispute to be serious
y. They also had a discussion regarding misplaced lab slips where Drummond raised her voice
z. A few weeks after that discussion, Drummond poisoned Montague’s water bottle
aa. Although Montague asserts the poisoning took place a day or two after she argued with Drummond about the misplaced paperwork, the evidence she cited does not support this assertion
ab. Montague presented no evidence that these past work-related disputes, rather than Drummond’s personal animosity toward Montague unrelated to Drummond’s work for Kaiser, motivated her actions
ac. Montague’s attempt to establish respondeat superior liability for Nursefinders simply because she and Drummond worked together at Kaiser is misguided
ad. The nexus required for respondeat superior liability - that the tort be engendered by or arise from the work - is to be distinguished form but for causation
ae. That the employment brought tortfeasor and victim together in time and place isn ot enough
af. The facts, construed most favorably for Montague, do not support liability against Nrusefidners because Drummond’s poisoning of Montague was highly unusual and startling
ag. Finally, the public policy factors underlying the doctrine of respondeat superior do not support the imposition of vicarious liability to Nrusefinders under these facts
ah. These public policy factors are:
i. To prevent recurrence of the tortious conduct;
ii. To give greater assurance of compensation for the victim; and
iii. To ensure that the victim's losses will be equitably borne by those who benefit for the enterprise that gave rise to the injury
ai. Here, the potential for civil and criminal liability provides a deterrent to the type of aberrant conduct that Drummond committed
aj. Additionally, while invoking vicarious liability under these facts would provide greater assurance of compensation to victims, Nursefinders derived no benefit form Drummond’s conduct and it would be inequitable to shift the loss to Nrusefinders
ak. The judgment is affirmed
al. Intentional torts of employees
i. Intentional torts by employees do not usually give rise to vicarious liability of employers
ii. In a court that regards an employee's motive or purpose to serve the employer's interest as a key or determinative test, as both the Restatement Second and Third of Agency say, this is understandable
iii. Vicarious liability is possible however, even where a motive to serve the employer’s interest is a highly relevant factor
am. Broader tests for vicarious liability
i. As we have already seen, many courts use broader (and sometimes looser) tests than one that turns centrally on the employee's motive or purpose
ii. Often the main focus is on the reasonable foreseeability of the employee's act
iii. If foreseeability is the ultimate issue for some courts, perhaps the strings of phrases we see in cases like Montague ware not separate tests at all, but rather attempts to articulate relevant factors in the particular case
an. Caregivers
i. Caregivers - those who have undertaken, at least, implicitly, to care for the P who is relatively helpless - may be subject to some special rules of liability
ao. Primary liability of employer as an alternative theory
i. Where vicarious liability seems doubtful, especially where it appears that the employee’s tort may be outside the scope of employment, Ps often allege that the employer is liable for its own negligence in hiring, supervising or retaining the employee
ii. This is not vicarious liability at all, but rather ability based on the employer's own fault
iii. The two claims are often pursued in the same action
14. Well known hazards:
a. Farherendorff (pg. 701 note 2)
i. Well known hazard of the enterprise
b. Rodebush (pg. 702 note 3)
i. Fairly and naturally incident
ii. But in Rodebush v. Oklahoma Nursing Homes, Ltd., a nurse's aide in a long-term care facility slapped an elderly Alzheimer’s patient
1. Evidence showed the aide was intoxicated before 7:30 am
2. But the trial judge let the jury decide the case
3. Affirming the jury verdict for the P, the court said the jury could find that the act was one which is fairly and naturally incident of the business, and was done while the servant was engaged upon the master's business and arsoe form some impulse of emotion which naturally grew out of or was incident to the attempt to perform the master’s business
c. Two other California cases
i. Lisa M - ultrasound examination
1. In one prominent case, Lisa M. v. Henry Mayo Newhall Memorial Hosp., an ultrasound technician employed by the D hospital committed a sexual battery on an unsuspecting 19-year old pregnant patient
2. Rejecting vicarious liability, the court held that the act lacked a sufficient causal nexus to the employee’s job
3. For the act to be within the scope of employment, the employment must be such as predictably to create the risk employees will commit intentional torts of the type for which liability is sought
4. The flaw in P’s case for Hospital’s respondeat superior liability is not so much that the employee's actions were personally motivated, but that hose personal motivations were not generated by or an outgrowth of workplace responsibilities, conditions or events
ii. Mary M - police officer rape
ii. Independent Contractors and Ostensible Agents
1. Overview:
a. The employment relationship: does not always give rise to vicarious liability
b. The concept of independent contractors and the basic doctrine
i. General rule: hirer is not liable for the torts of an independent contractor
ii. Test: control over the details versus control over the end result
c. Employment Relationship: does not always give rise to vicarious liability
i. General rule: hirer is not liable for the torts of an independent contractor
ii. Test: control over the details vs. control over the end result
iii. Rst Factors:
1. The extent of control which, by the agreement, the master may exercise over the details of the work
2. Whether or not the one employed is engaged in a distinct occupation or business
3. The skill required in the particular occupation
4. Whether the employer or the workman supplies the instrumentalities, tools, and the place of work for the person doing the work
5. The length of time for which the person is employed
6. The method of payment, whether by the time or by the job
7. Whether or not the work is a part of the regular business of the employer; and
8. Whether or not the parties believe they are creating the relation of master and servant
iv. Exceptions (non-delegable duties that the employer cannot delegate to someone else to avoid liability):
1. Landowner retains control
2. Incompetent contractor
3. Independent contractor hired to do an inherently dangerous activity (peculiar risk)
4. Statutory duties that require someone to take safety precautions (i.e., vehicle statutes)
v. Exceptions to the independent contractor doctrine:
1. So called non-delegable duties (i.e., can’t be delegated by the employer)
a. Inherently dangerous activities
i. Example: crop-dusting
b. Peculiar risk
i. Cal. Supreme Court
ii. Under the doctrine of peculiar risk, a person who hires an independent contract to do inherently dangerous work can be held liable
c. Statutory duties
i. Example: safety precautions
2. Mavrikidis v. Petullo (employer not liable for the negligence of an independent contractor)
a. D, operating a truck registered to Petullo brothers, drove through a red light, striking P’s car and causing her serious injuries and burns. Clar Pine was not vicariously liable b/c when a person engages a contractor who conducts an independent business, he is not liable for the nelginet acts of the contractor in performance of the K. Petullo was an independent contractor rather than a servant of Clar Pine. Supervisory acts performed by the contractee did not give rise to vicarious liability; exceptions were not applicable.
i. Doctrine applied: key is no right of control over the details
ii. Aside: employer may still be liable for its own negligence (i.e., negligent hiring of independent contractor)
iii. Exceptions:
1. Inherently dangerous activities
2. Peculiar risk
a. CA has broadly defined peculiar risks
b. CA Supreme Court: under the doctrine of peculiar risk, a person who hires an independent contractor to do inherently dangerous work can be held liable
3. Statutory duties (example: safety precautions)
iv. Partnerships: agreement, common purpose, community of interest, equal right - liable for torts of your partners; if 1 partner is laibile, you’ll be liable too
v. Joint enterprises - similar to partnership but for single purpose. There has to be an express of implied agreement w/ a common purpose; equal right of control; single purpose (doesn’t apply to social ventures, only business ventures). Also doesn't apply to internal members of the enterprise; one can only sue for liability when it’s an external person who gets hurt
vi. Social ventures - doesn’t apply to internal members of the enterprise
vii. Concert of action: conspiracy type situations
viii. Entrustment of vehicle: negligent entrustment; owner-consent statutes
ix. Family purpose doctrine - now dealt with by statute - car owner is liable for family members' negligence
x. Imputed contributory negligence: both ways rule
xi. Strict Liability: liability w/out fault
b. Asphalt case
c. P is suing the gas station, not the driver of the asphalt
d. This is because the driver and asphalt people are hired as contractors by the gas station
e. How do you determine if someone is an independent contractor?
f. The test: is the person who is doing the hiring, do they have control over the details
g. The first question is whether Clar Pine is vicariously liable for P’s injuries
h. As we explained in Majestic Realty Associates. Inc. v. Toti Contracting Co., the resolution of this issue:
i. Must be approached with an awareness of the ong settled doctrine that ordinarily where a person engages a contractor, whose conduct an independent business by means of his own employees, to do work not in itself a nuisance (as our cases put it), he is not liable for the negligent acts of the contract in the performance of the contract
i. The initial inquiry in our analysis is to examine the status of the Petullos in relation to Clar Pine
j. Despite P’s alternate theories to the contrary, the Petullos were independent contractors rather than servants of Clar Pine
i. The important difference between an employee and an independent contractor is that one who hires an independent contractor has no right of control over the manner in which the work is to be done, it is to be regarded as the contractor’s own enterprise, and he, rather than the employer is the proper party to be charged with the responsibility for preventing the risk, and administering and distributing it
k. In contrast, a servant is traditionally one who is employed to perform services in the affairs of another, whose physical conduct in the performance of the service is controlled, or is subject to a right of control, by the other
l. In determining whether a contractee maints the right of control, several factors are to be considered
m. The Restatement Second of Agency sets forth these factors, including:
i. The extent of control which, by the agreement, the master may exercise over the detail of the work;
ii. Whether or not the one employed is engaged in a distinct occupation or business;
iii. C is omitted
iv. The skill required in the articular occupation;
v. Whether the employer or the workman supplies the instrumentalities, tools, and the alce of work for the person doing the work;
vi. The length of time for which htep person is employed;
vii. The method of payment, whether by the time or by the job;
viii. Whether or not the work is a part of the regular business of the implyer; and
ix. Whether or not the parties believe the yare creating the relation of master and servant
n. Applying those Restatement factors, it is evident that neither Angelo nor Gerald was a servant of Clar Pine
o. The masonry work required a skilled individual
p. Although Pascarello paid for three loads of asphalt, the Petullos provided their own tools and the remainder of the needed material, other than bolts and plywood supplied by Pascarello to install the canopies
q. Their work did not involve the regular business of Clar Pine
r. In addition, the period of employment spanned only the time it took to lay the asphalt and concrete
s. Following the accident the Petullos continued the job for which they were hired, which was approved by the Building Inspector of Montclair
t. In exchange for their services, the Petullos were not paid by the hour or month
u. Based on that threshold determination, we now must determine whether this case falls within any exceptions to the general rule of nonliabilty of principals/contracts for the negligence of their independent contractors
v. There are three such exceptions, as delineated by the Majestic court:
i. Where the landowner or principal retains control of the manner and means of the doing of the work which is the subject of the contract;
ii. Where he engages an incompetent contractor; or
iii. Where the activity contracted for is inherently dangerous
w. Under the first Majestic exception, the reservation of control of the manner and means of the contracted work by the principal permits the imposition of vicarious liability
x. In such a case the employer is responsible for the negligence of the independent contractor even though the particular control exercised and its manner of exercise had no causal relationship with the hazard that led to the injury, just as in the case of a simple employer-employee situation
i. However, supervisory acts performed by the contractee will not give rise to vicarious liability under the exception
ii. As indicated by the language of the exception, application of principles of respondeat superior are not warranted where the contractor's supervisor interest relates only to the result to be accomplished, not to the means of accomplishing it
iii. Pascarello’s actions did not exceed the scope of general supervisory powers so as to subject Clar Pine to vicarious liability for Gerald’s negligence
iv. Providing blueprints, paying for some of the asphalt, and directing that ap portion of the concrete by completed first are clearly within the scope of a contractee’s broad supervisor powers
v. Pascarello’s actions related to the overall renovation of the station and not to the specific work for which the Petullos were engaged
vi. The Petullos were hired to do the paving for the station and were not involved in the renovation other than the paving
vii. When the evidence is viewed in the light most favorable to Ps, Pascarello’s action arose from a general supervisory power over the result to be accomplished rather than the means of that accomplishment
viii. Evidence did not support the application of either of the final two Majestic exceptions
ix. There was no evidence that the Petrullos were unqualified to perform the masonry work or which they were hired
x. Further, the inherently dangerous exception has no application where the injury was caused merely by negligent driving, which is simply an ordinary risk associated with motor vehicles and the transport of materials
xi. Judgment of the Appellate Division affirmed
xii. Remanded for a determination of the ability percentages of the Petrullos and Newark Asphalt
y. Vicarious liability for the torts of an independent contractor
i. The Mavrikidis court states the general rule:
1. Subject to limited exceptions, a person who hires an independent contractor to perform work is not vicariously liable for the torts committed by that independent contractor
ii. The setting in Mavrikidis is the most common one, where one person (or business) hires another - the independent contractor - to do some particular work
z. Tests for status as independent contractor
i. In determining whether an employee is a servant or an independent contractor, courts have often applied the multi-part test from the Restatement Second of Agency, as the Mavrikidis court did
ii. But in the eyes of many courts, one factor - the right to control the details of the work - is the most important
1. As the West Virginia court said in France v. Southern Equip. Co., four general factors bear on whether a master-servant relationship exists for purposes of respondeat superior:
a. Selection and engagement of the servant;
b. Payment of compensation;
c. Power of dismissal; and
d. The power of control, and the first three factors are not essential to the existence of the relationship; the fourth, the power of control, is determinative
2. To many courts, then, if the employer does have a right of control over the day to day operations of the worker, the worker is probably a servant
3. If not, the worker is probably an independent contractor
4. However control can be a loose concept, and sometimes it is not at all determinative
5. The medical group or hospital that employs a physician may have no right to control details of his treatment of patients - that would interfere with the doctor-patient relationship - yet it remains vicariously responsible for his malpractice
6. In addition, regardless of its importance, control is only one factor of many
7. If the person being employed runs his own business and work for others as well as for the contractee, he is not likely to be a servant
8. If he provides his own tools or sues special skills, that is also likely to indicate that he is an independent contractor
9. In many cases these rules are easy to apply
10. Suppose you have hired a professional painter to paint your house
11. You are paying him a set price for the job
12. He is supplying his own paint, brushes and other equipment (although you are yiang for the mas apart of the rice of the job)
13. He decides when to come and go from the job
14. After the house is painted he will paint somewhere else
15. Is he your servant, so that any torts he commits will leave you vicariously liable?
aa. Structuring relationships by contract
i. Employers often attempt to structure relationships with employees so that employees will be considered independent contractors
ab. Retained control
i. The Mavrikidis court applies an important rule (which it sees as an exception to the usual rule for independent contractors):
1. Employees who are ordinairly independent contractors - general building contractors and their subcontractors, for example - may become servants if sufficient control is retained by the employer
ac. The incompetent independent contractor
i. Mavrikidis noted a second exception to the no vicarious liability rule:
1. Knowingly hiring an incompetetn independent contractor
ii. It has long been true in virtulally all states that a D cannot insulate itself form laiblty by selecting or reaitning an incompetent indepedent contractor
iii. The incompetence can take many forms - for example, the contractor does not know how to do the job, or is known to be an alcohol abuser or someone with anger management problems
iv. Most courts appear to characterize this not as vicarious liability theory at all, but rather a claimed base do nh employer’s own negligence
ad. The non-delegable duty rule: inherently dangerous activities
i. The third exception to the general no vicarious liability rule for the torts of independent contractor mentioned in Mavrikidis is that principal cannot discharge a non delegable duty to exercise reasonable care by hiring an independent contractor to undertake the activity
ii. That final exception is explored below
3. Pusey v. Bator (inherently dangerous activity exception to rule of non-liability for employers who hire independent contractors)
a. Security guard from YSP hired to deter theft and vandalism on Greif Brothers’ property. Bator was assigned to the property and drew a gun in response to 2 individuals on the property. Bator shot Pusey in the back of the head, who later died. Greif Brothers were vicariously liable for Bator’s conduct; when an employer hires an independent contractor to provide armed security guards to protect property, the inherently dangerous work exception is triggered such that if someone is injured by the weapon as a result of the guard’s negligence, the employer is vicariously liable even though the guard responsible is an employee of the independent contractor. Inherently dangerous work exception to general rule of non-liability for employers who hire independent contractors applied. The work YSP was hired to perform creates a peculiar risk of harm to others. Foreseeable someone might be injured by inappropriate use of the weapon if proper precautions were not taken.
i. Work is inherently dangerous when it creates a peculiar risk of harm to others unless special precautions are taken
b. Hired contractor guard
c. Only told him to check the parking lot and building periodically
d. No other instructions given
e. The guard saw two men walking in the parking lot
f. Incident occurs with the men, guard goes back inside to get gun
g. He doesn’t have license to carry gun
h. Guard shoots Pusey
i. The P sues youngstown
j. Was it an intentional tort? Probably yes
k. Probably no problem showing that the company that the guard works for would be vicariously liable for the intentional tort
l. But that’s not the issue here
m. The issue is the brothers who hired the contractor
n. What are the brothers going to say?
o. They are going to say that they were negelient themselves in hiring, and the guard is an independent contractor so no liability
p. How do the exceptions play out?
q. The inherently peculiar risk rule
r. This falls into the exception
s. California has broadly defined peculiar risks:
i. Struck by auto while eradicating traffic lines;
ii. Dump truck backing up during road construction;
iii. Falling while working on 10 foot high wall or 20-foot high bridge;
iv. Electrocution operating crane near wires;
v. Cave-in of 14 foot trench
t. We find that, even when viewed in the light most favorable to Pusey, the evidence early established YSP’s status as an independent contractor
u. Grief Brothers specified the result to be accomplished, i.e., to deter vandals and thieves, but the details of how this task should be accomplished, with the exception noted above regarding periodic patrolling of the property, were left to YSP
v. An employer is generally not liable for the negligent acts of an independent contractor
w. There are, however, exceptions to this general rule, several of which stem from the nondelegable duty doctrine
x. Nondelegable duty arise in various situations including duties imposed on the employer that arise out of the work itself because its performance creates dangers to others, i.e., inherently dangerous work
y. In such cases the employer may delegate the work to an independent contractor, bu he cannot delegate the duty
z. In other words, the employer is not insulated from liability if the independent contractor's negligence results in a breach of the duty
aa. Work is inherently dangerous when it creates a peculiar risk of harm to others unless special precautions are taken
ab. To fall within the inherently dangerous work exception, it is not necessary that the work be such that it cannot be done without a risk of harm to others, ro even that it be such that it involves a hrih risk of such harm
ac. It is sufficient that the work involves a risk, recognizable in advance, of physical harm to others, which is inherent in the work itself
ad. The exception does not apply, however, where the employer would reasonably have only a general anticipation of the possibility that the contractor may be enlgient in some way and thereby causes harm to a third party
ae. For example, one who hires a trucker to transport his goods should realize that if the ruck is driven at an excessive speed, or with defective brakes, some harm to persons on the highway is likely to occur
af. An employer of an independent contractor may assume that a careful contractor will take routine precautions against all of the ordinary and customary dangers that may arise in eh course of the contemplated work
ag. The inherently dangerous work exception does apply, however, when special risks are associated with the work such that a reasonable man would recognize the necessity of taking special precaution
ah. He work must create a risk that is not a normal, routine matter of customary human activity, such as driving an automobile, but is rather a special danger to those in the vicinity arising out of particular situations created, and calling for special precautions
ai. We find that work such as YSP was hired to perform does create a peculiar risk of harm to others
aj. When armed guards are hired to deter vandals and thieves it is foreseeable that someone might be injured by the inappropriate use of the weapon if proper precautions are not taken
ak. Thus, such an injury is one that might have been anticipated as a direct or probable consequence of the performance of the work contracted for, if reasonable care is not taken in its performance
al. Also, the risk created is not a normal, routine matter of customary human activity, such as driving an automobile, but is instead a special danger arising out of a particular situation created and calling for special precautions
am. We therefore hold that when an employer hire an independent contractor to provide armed security guards to protect property, the inherently dangerous work exception is triggered such that if someone is injured by the weapon as a result of a guard’s negligence, the employer is vicariously liable even though the guard responsible is an employee of the independent contractor
an. We do not mean to suggest by the foregoing that we have determined that derrell’s death resulted from YSP’s negligence
ao. That issue is to be determined by a finder of fact
ap. If the fact finder so finds, however, then, pursuant to our holding herien, Greif Brothers is liable for the damages even though the negligence was that of an employee of an independent contractor
aq. Judgment reversed and cause remanded
ar. Non-delegable terminology
i. When courts say a duty is non delegable, they mean only that the person who hires an independent contractor does not escape liability under the independent contractor rules
ii. The independent contractor himself is also liable for his own negligence
as. Inherent danger and peculiar risk
i. Courts have widely adopted provisions of the Restatement Second of Torts on non-delegable duties
ii. The Restatement Second of Torts applies the non delegable duty rule to inherently dangerous activities in its 427 and also, in 416, to cases of peculiar risk
iii. The two classes of cases are similar
iv. The Restatement Third of Torts reiterates that an actor who hires an independent contractor for an activity the actor knows or should know poses a peculiar risk may be vicariously liable where the contractor’s negligence causes harm
v. The saem Restatement would impose vicarious liability on an ctor who hires an independent contractor to construct or maintain instrumentalities used in highly dangerous activities and the contractor’ negligence in connection with those instrumentalities causes harm
vi. The cases do not apply these exceptions consistently
vii. Courts have held the duty non delegable when poisons are sprayed and when explosives and strong acids are used - in other words, incases of isntruemnatlties dnagerous by nature
viii. But courts have also applied the inherently dangerous rule in many fairly ordinary cases
at. Duties imposed by statutory instruments
i. Vicarious liability may also be imposed when a statute or administrative regulation imposes obligations on the actor concerning the work that htei independent contractor is hired to do, and the contractor's failure to comply with that obligation causes harm
au. Landowners and construction contractors
i. Owners of even non-commercial property frequently hire independent contractors to perform construction, repair or other work
ii. What if someone is injured on the property (a private home, for example) after the work is done and the owner resumes possession?
iii. Would the owner be liable?
iv. Most cours would say yes
v. If the landowner owes a duty to the injured person to maintain the property in a safe condition, that duty cannot be delegated to someone else
vi. There is an exception for situations in which the contractor has done some work improperly and has negligently created a temporary risky condition during construction
vii. In that situation, the landowner is not liable unless he himself is at fault
b. Other forms of vicarious liability
i. Partnerships
1. L and N form a partnership to sell groceries
2. They agree to, and do, acquire a truck for deliveries
3. N negligently drives the truck while delivering groceries and Grogan is injured
4. N is liable personally
5. Is L also laibile?
6. If there were a distinct business entity known as the partnership, the partnership could be viewed as the employer
7. If that were the case, both N and the partnership would be liable, as in any other master-servant relationship
8. But a partnership is not a separate entity in the way a corporation is - and both partners are personally liable
9. Each partner can be seen as a general agent for the other partner or partners
ii. Joint enterprise
1. Key: agreement, common purpose, community of interest, equal right of control
2. Similar to partnership for single purpose (not necessarily for profit)
3. Apply to social ventures?
4. Doesn’t apply to the internal members of the enterprise
5. So: if 3 people in car, with D driving, P can’t sue both D and the third person
iii. Concert of action
1. Criminal conspiracies often fall in this category
2. An early basis for joint and several liability was much like the idea behind liability of one partner or joint enterprise for the acts of another
3. Conspirators or those who act in concert to commit a tort or crime are partners, as it were, in an illegal or tortious enterprise
4. Aiders and abettors are in much the same position
5. In Courtney v. Courtney, the complaint alleged Maud supplied her son with alcohol and drugs even though she knew that when he used the mhe beat his wife
6. The court held the complaint stated a claim on behalf of the family victims
7. Suppose that, as A begins to beat the P, A’s uncle B shouts kill him, kill him
8. Is B subject to liability?
iv. Tacit agreement to participate in a tort
1. Drag racing is a classic example of action in concert
2. Two teenagers driving two different cars are stopped at a light
3. One guns his engine
4. The other does the same
5. When the light changes, they take off and rapidly gain speed
6. One of them loses control and crashes into the P, but the other drives safely by
7. Is the other liable because he was acting in concert by tacitly agreed to the illegal activity?
8. In Nelson v. Nason, the court commented:
a. Direct testimony of an agreement to race was not required
b. There was evidence of challenge and response in the sped and relative positions of the two automobiles
9. But in Canavan v. Galuski, the court was unwilling to find a tacit agreement where a group of defendants, insulted online, gathered together to go to the Lewis house to resolve the matter
a. They found the P in the driveway
b. Someone, unidentified, hit the P from behind
c. The court thought parallel activity by the defendants did not permit an inference of concert of action
d. It relied on authority holding that parallel economy acitiby by corporations in marketing their products was not evidence of a conspiracy
v. Negligent entrustment of vehicles
1. D may be lialbe for his own nelgient entrustment of the car to oen who is incompetent to drive
2. This is not vicarious liability, but instead requires proof that the entrustor-D knew or should have known of the entrustee’s incompetence, and that the P’s injury resulted from that incompetence
3. The entrustor is thus assigned a percentage of the responsibility under comparative fault rules, and his liability calculated according to what percentage
vi. Owner in the car with right of control
1. When the D permits another to drive, but himself remains in the car, as owner he retains some degree of legal control and he may be liable for failing to exercise that control
2. Again, this may reflect not vicarious liability but ordinary negligence
3. In some cases courts have emphasized the legal right of control even if he is not actually enlgient
4. This view is probably on its way out
5. Thus the mere presence of the owner in an automobile driven by another does not create any presumption of am master-servant relationship or joint enterprise
vii. Ordinary bailment
1. If the owner-D simply lends the car to a competent driver, so that there is bailment, with neither active nor legal right of control, there is no agency and no liability
2. This is the common law rule
viii. Owner-consent statues
1. Statutes of several states make the individual owner liable for the negligence of the driver even in the case of a pure bailment, provided only that the owner consented to the use of he car
2. This kind of statute may give rise to litigation over whether the D actually consented to the use of the car and if so whether the driver went beyond the consent
3. Commercial lessors of vehicles may be subject to further regulation in many states
4. In Murdza v. Zimmerman, A leased to B who consented to C’s use but not the use by others
5. C permitted D to drive in violation of B’s restriction
6. The court held that the restriction avoids B’s liability, but A a slessor cannot take advantage of B’s restriction on use
7. What if the lease requires the driver to have a valid contract and the lessee does not have one?
ix. Family-purpose doctrine
1. This doctrine, invented by the courts, was that if a car was maintained for general family use, the legal owner would be liable for its negligent use by a member of the family
2. The effect was that the driver was treated as the servant of the owner
3. At the time the doctrine originated, it was typically applied to hold a husband or father liable for the negligent driving of a wife or child
4. About a dozen states have such a rule
x. Imputed Contributory negligence: both ways rule
1. M employs S as his servant
2. S, in the course and scope of employment, negligently drives M’s car, causing a collision with T, who is also driving negligently
3. M is liable to T under ordinary rules of vicarious liability
4. In M’s own action against T for damages to his car, should S’s negligence be imputed to M, reducing or even barring M’s recovery?
5. The two issues are distinct and, in one well-known decision, the Minnesota Court held that although M should be vicariously liable to T, there was no jsuticiaiton in barring M’s own claim against T
6. But most courts have not followed this rule
7. Instead, the follow the rule that proesnibilty operates both ways - if M is liable vicariously for S’s negelince, then M’s recovery against T is either reduced or barred on the basis of S’s negligence
8. The Restatement of Apportionment adopt this both ways rule
c. History of Strict Liability
i. 1 day: but important in overall development of Torts
ii. The Fault principle: Van Camp v. McAfoos
1. Intentionally wrongful or negligent wrongful use of the tricycle is neither pled nor can it be made out
iii. But haven’t we held some people liable without fault?
1. Trespass to land?
2. Nelgience: assumed knowledge by RPP
3. Vicarious liability
iv. Forms of action: trespass and Case
1. Trespass: direct
a. Example: sword fight
b. The Trespass form of action
i. In medieval England, lawsuits in the King’s courts were initiated by obtaining a writ, a highly formal document giving jurisdiction to the King's court
ii. The earliest, apart from cases involving rights in property and the like, was the writ called Trespass
iii. This writ or form of action could be obtained whenever the P claimed an injury that was both:
1. Direct; and
2. Forcible
iv. This form of action became the basis for torts we know today as battery, assault, false imprisonment, trespass to land and trespass to chattels
v. The judges in such cases asked only if a  direct and forcible injury was inflicted
vi. The judge not ask whether the D acted with any particular intent or with nelginec
vii. Ethsu the Trespass writ imposed strict liability - liability without proof of fault
2. Case: indirect
a. Example: log thrown/log left in the road
b. The Case form of action
i. Eventually, Ps were able to obtain a second kind of writ when the injury was indirect
ii. This second writ (or form of a citon) was called Trespass on the Case, or more commonly, simply Case
iii. When the P suffered indirect injury, Case and only Case would be the appropriate writ
iv. When the write of Case was used, one applicable rule was that e P was required to prove some kind of negligence or, later, unlawful act
v. So nelginece came into the law of tort, but only when het writ of Case was used ani injury was indirect
v. Case development: key
1. Strict liability for trespass was the norm
2. Fault required for Case
3. From 14th until middle of 19th century
vi. Then: Brown v. Kendall (1850):
1. Shift to fault system:
a. P must come prepared with evidence to show either that the intention was unlawful, or that the D was in fault (i.e. negligence)
2. First claer artiuclation of the shfit form striclit ailbyt for direct, forcible arms to a fault-based liability
3. Huge case, big shift
4. The shift to fault-based liability: Brown v. Kendall
a. In the next 200 years, for various reasons, Ps brought more suits in Cse for negligence
b. In 1850, i na blockbuster case, the Massachusetts high court finally held that neigleince was required even in cases that fit the old Trespass form of action
c. In that case, Brown v. Kendall, a man was using a stick to separate two fighting dogs
d. Raising it over his head, he struck the P, who was behind him
e. This fit the Trespass pattern of direct injury
f. But the court held that proof of negligence would be required to establish liability for unintended arms and that he P had the burden of proving it
g. It defines negligence in terms we understand today:
i. The care that would be sued by person of ordinary prudence in the circumstances
h. The correct rule, said the court, is that the P must come prepared with evidence to show either that the intention was unlawful, or that the D was in fault
i. For if the injury was unavoidable, and the conduct of the D was there from blame, he will not be liable
j. Rejecting the application of strict liability, the court concluded, unless it also appears to be satisfaction of the jury, that the D is chargeable with some fault, nelgience, carelessness, or want of prudence, the P fails to sustain the burden of proof, and is not entitled to recover
vii. The question: after Brown: does it wipe out all causes of action for strict liability? Answer: pg. 722:
1. Pockets of strict liability survived Brown
2. Other, new areas advanced
3. Pockets of strict liability
a. After Brown v. Kendall, negligence, not strict liability, became the normal basis for liability for unintended harms
b. Despite this fundamental change in tort law to a fault-based system, particular pockets of strict ability survived Brown v. Kendall, and some other kinds of strict liability advanced
c. We explore some of the major areas in the remainder of this chapter
d. In the enext, we will see the rise and partial fall of strictly ability as a dominant theory in a purely modern area of law, products liability
viii. Overall:
1. Strict liability is the exception
2. Reason for the development of S/L is not always crystal clear
ix. Then: strict liability and products liability
d. Modern strict liability: remaining pockets after switch to fault
i. Liability without proof of fault remains the exception, not the rule
ii. Some of the remaining areas of strictly liable today predate Brown v. Kendall’s revolutionary fault-based conception of tort law
iii. Others have developed more recently
iv. In each area, the history of how and why they developed, while not always crystal clear, is important to understanding their scope today
v. Trespassing animals
1. Largely cattle, sheep, horses and barnyard animals
2. Not pets
3. The Restatement Third provides that an owner of livestock or other animals (other than dogs and cats) that intrude on another persons’ land, is subject to strict liability for physical harm caused by the intrusion
4. The cattle cases were apparently thought of as a social category of liability
5. Not only did the rule of strict liability for cattle trespass survive the advent of Case, to some degree it also surveyed the shift toward fault-based liability ushered in by Brown v Kendall
6. That is, the universal fault formula in Brown v. Kendall found an exception in the trespassing cattle cases
7. The rule for cattle included the barnyard beasts in general - cows, horses, sheep and others
8. It did not include pets, such as dogs, even though dogs might have important functions on a farm
9. There was also oa special exception even as to cattle:
a. If they strayed from a highways on which they were being driven ,there was no strict liability for the trespass
10. Under some cases and the earlier Restatement, strict liability for these barnyard animals would not apply to personal injury, only to trespass damage
11. But, the Restatement Third extends strictly liability to any injury resulting from animal intrusion upon land that is a characteristic of such intrusion, which may include personal injuries
12. Thus being hurt trying to chase a bull off your property might give you a strict liability claim, btt tripping over a goat sleeping on your land at night would not
13. Many states - especially those were large open grazing is feasible and desirable - have adopted different rules, often by statute
14. Many of these statutes provide for a local option or fencing strict, giving counties or other districts the power to develop their own rules
vi. Animals with dangerous tendencies
1. Know or have reason to know
2. The Restatement Third provides for a form of strict but limited liability for the owner or possessor of an animal that has dangerous tendencies abnormal for the animal’s category
3. Strict liability is imposed if, but only if, the owner knows or has reason to now of the animal's abnormally dangerous tendencies (to attack without warning, for example), and liability attaches only if the harm ensues form that dangerous tendency
4. The Restatement recognizes that apart from wild animals, most animals are normally safe, but that particular animals might in fact present both significant and abnormal dangers to others
5. The rationale for strict liability is that it gives the owner and incentive to consider whether the animal should be retained
6. This strict liability rule seems to apply to any kind of animal - that is, there is no strict liability where the owner does not kwno of the particular animal’s abnormally dangerous propensities
7. Some states have rejected strict liability for harms caused by domestic animals, requiring proof of the owner's or keeper’s negligent conduct
8. Does the strict liability requirement that the owner knew or should have known of an animal’s propensity to harm others actually create enlgience standaard?
9. Statues and ordinances often impose additional liability on dog owners, through leash laws or otherwise
vii. Wild animals
1. Lions, bears, tigers, etc.
2. For injuries connected with the wild characteristic of the animal
3. With respect to animals said to be wild by nature, strict liability is usually imposed for injuries connected with the wild characteristics of the animal, so that he person in charge will be held liable in spite of all possible care
4. Animals in this wild category include lions and tigers and bears that people have seen fit to import and exhibit
viii. Modern Strict Liability
1. Trespassing animals (largely cattle, sheep, horses, and barnyard animals. No pets)
2. Animals w/ dangerous tendencies - know or have reason to know
3. Wild animals for injuries connected w/ the wild characteristic of the animal
e. Activities Subject to Strict Liability/Common Law Strict Liability (liability without fault)
i. Impoundments, Nuisances & Beyond
1. Rylands v. Fletcher (D liable for using land in a way likely to cause injury; enormously influential case)
a. O operated a mine; Ds operated a mill and had contractors build a reservoir to supply water, which was located right over the vertical shafts used in mining. When the pond was filled, water flooded the vertical shafts and into P’s mine, causing damages. D was liable for damages even though hdone unwittingly; traffic on seas cannot be conducted w/out exposing those near it to some inevitable risk. Ds must take upon themselves the risk of injury from inevitable danger created. P did not take upon himself the risk; therefore, P is entitled to recover. The person who, for his own purposes, brings on his land anything likely to do mischief if it escapes, must keep it in at his peril; if he does not, he is answerable for damages which are the natural consequences of the escape. D’s ponds would not be conducted without exposing P to inevitable risk; so unless P was at fault somehow, D is liable
b. The court held that a defendant was liable regardless of negligence (strict liability) when he used his land in a way that was non-natural and likely to cause injury, and injury in fact resulted.
i. Liability for one who lawfully brings on his land something which will naturally do mischief it if escapes out of his land
ii. Nuisance: land use: interference w/ use and enjoyment of land
c. 3 Theories re Strict Liability:
i. Bramwell: No trespass or nuisance; probably an indirect injury that injured someone off the land -> strict liability
ii. Martin: no strict liability b/c harm wasn’t foreseeable (Pollock agrees)
iii. Higher Court
1. Mischief Rule: if D bring something onto their land which will naturally do mischief it it escape, there is strict liability
a. Defenses: P’s fault; act of god (supervening cause/proximate causes issue)
2. Strict liability covers duty and breach: D has done something (misfeasance)
iv. Appeal:
1. Natural vs. non-natural rule (narrower than mischief rule):
a. If something is there naturally and it escapes, no liability. If something is non-natural and it escapes, D could be liable (here, building reservoir which flooded mine was not natural)
d. Thomalen (lighter fluid case): doesn’t fit Rylands model b/c no escape; act all occurred on property of hotel
e. Nuisance Law
i. Nuisance: action that interferes w/ landowner’s use/enjoyment of property (light, sounds, smoke (smoke is also trespass b/c physical)
ii. 5 parts of nuisance law:
1. Fault not required
2. Substantial invasion
3. Unreasonable invasion (balance gravity of harm vs. utility of D’s conduct; public utilities usually win b/c utility outweighs harm)
4. Coming to the nuisance - if D has existing land use and P comes to the nuisance, harder for P to recover
5. Public nuisances - hard to sue for public instances; P has to show injury that’s different from other members of the public
f. Wanted reservoir to supply mill
g. Led to the land of the P, which causes damage
h. So pond built, it leaks
i. Built the pond over vertical shafts
j. Hired people to build a pond
k. Problem: if anyone was wrong, it was the independent contractor
l. Does it fit within those exceptions?
m. Today it probably would, but then probably not
n. In the Court of Exchequer
i. Bramwell
1. Minority
2. Argues for strict liability
ii. Martin
1. No nuisance
2. No strict liability
3. They had every right to do what they were doing on their property
4. Which was build the pond
5. You’re going to hold them liable for something they had the right to do, when they had no reason to expect that there was damage that would ensue
6. So no negligence
o. In the Exchequer Chamber
i. Justice Blackburn
ii. Thinks the P should be able to recover
iii. He has certain precedents he's gonna use
iv. Liability for one who lawfully brings on his land something which will naturally do mischief it escapes out of his land
v. Defenses?
1. Act of God
2. Escape due to P’s fault
vi. Presidential support:
1. Cattle
2. Privy
3. Alkali works
a. Alkali works very well
b. Dangerous, escapes
p. House of Lords

i. Natural v. non-natural use
ii. Compare to exchequer rule:
1. Are the two rules the same?
2. Which is a broader or narrower rule (e.g. will rule give some answer using cattle, privy and chlorine precedents)?
q. Do all three of these fit together?
r. Not with the cattle example
s. The House of Lords rule is narrower, because it loses the support of the cattle case
t. Is Rylands an escape case:
i. Thomalen (pg. 730 note 3)
u. Other ways of explaining the outcome in Rylands
i. Economics
ii. Favoring resource exploitation?
iii. Non-reciprocal risks
v. In the Court of Exchequer
i. Bramwell, B
1. The P’s right then has been infringed
2. The Ds in causing water to flow to the P have done that which they had no right to do
3. What difference in point of law does it make that they have done it unwittingly?
4. I think noen, and consequently that the action is maintainable
5. It is said there must be a trespass, a nuisance, or negligence
6. But why is this not a trespass?
7. Wilfulness is not material
8. Why is it not a nuisance?
9. The nuisance is not in the reservoir, but in the water escaping
10. As in Backhouse v. Bonomi the act was lawful, the mischievous consequence is a wrong
ii. Martin, B
1. First, I think there was no trespass
2. I think the true criterion of trespass is laid down in the judgment in the former case, viz., that to constitute trespass the act doing the damage must be immediate, and that if the damage be mediated or consequential (which I think the present was), it is not a trespass
3. Secondly, I think there was no nuisance in the ordinary and generally understood meaning of that word, that is to say, something hurtful or injurious to these sense
4. The making a pond for holding water is a nuisance to no one
5. The digging a reservoir in a man’s own land is a lawful act
6. To hold the Ds labile would thereoe make them insurers against the consequence of a lawful act upon their own land when they had no reason to believe or upset that any damage was likely to ensue
w. In the Exchequer Chamber
i. Blackburn, J.
1. We have come to the conclusion that the opinion of Bramwell, B., was right, and that the answer to the question should be that the P was entitled to recover damages from the Ds by reasons of the matters stated in the Case
2. What is the liability which the law casts upon a person who, like the Ds, awfully brings on his land something which, though harmless while it remains there, will naturally do mischief if it escapes out of his land?
3. It is agreed on all hands that he must take care to keep in that which he has brought on the land, and keep it there in order that it may not escape and damage his neighbor’s, but the question naories whether the duty which the law casts upon him under such circumstances is an absolute duty to keep it in at his peril, or is, as the majority of the Court of Exchequer have thought, merely a duty to take all reasonable and prudent precautions in order to keep it in, but no more
4. We think that the true rule of law is that the person who, for his own purposes, brings on his land, and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, he is prima facie answerable for all the damage which is the natural consequence of its escape
5. He can excuse himself by showing that the escape was owing to the P’s default, or, perhaps, that the scape was the consequence of vis major, or the act of God
6. But, as nothing of this sort exists there, it is unnecessary to inquire what excuse would be sufficient
7. The case that has most commonly occurred, and which is most frequently to be found in the books, is as to the obligation of the owner of cattle which he has brought on his land to prevent their escaping and doing mischief
8. The law as to them seems to be perfectly settled form early times
9. The owner must keep them in at his peril, or he will be answerable for the natural consequences of their escape, that is, with regard to tame beasts, for the grass they eat and trample upon, although not for any injury to the person of others, for our ancestors have settled that it is not the general nature of horses to kick or bulls to gore, but if the owner knows that the beast has vicious propensity to attack man he will be answerable for that too
10. As has been already said, there does not appear to be any difference in principle between the extent of the duty cast on him who brings cattle on his land to keep them in, and the extent of the duty imposed on him who brings on his land water, filth, or stenches, or any other thing which will, if it escape, actually do damage, to prevent their escaping and injuring his neighbor
11. By reason of the D’s failure to repair the wall, the filth of the privy flowed into the P’s cellar
12. In the report in 6 Mod. Rep at pg. 314, it is stated:
a. And at another day per totam curiam the declaration is good, for there is a sufficient cause of action appearing in it, but not upon the world solebat
b. If the D has a house or office enclosed with a wall which is his, he is, of common right, bound to use it so as not to annoy another
c. The reason here is, that one must use his own so as thereby not to hurt another, and as of common right one is bound to keep his cattle from trespassing on his neighbor, so he is bound to use anything that is his so as not to hurt another by such use
13. No case has been found in which the question of the ability for noxious vapours escaping from a man’s works by inevitable accident has been discussed, by the following case will illustrate it
14. Some years ago several actions were brought against the occupiers of some alkali works at Liverpool for the damage alleged to be caused by the chlorine fumes of their works
15. The Ds proved that they had, at great expense, erected a contrivance by which the fumes of chlorine were condensed, and sold as muriatic acid, and they called a great body of scientific evidence to prove that this apparatus was so perfect that no fumes possible could escape from the D’s chimneys
16. On this evidence it was pressed upon the juries that the P’s damages must have been due to some of the numerous other chimneys in the neighborhood
17. The juries, however being satisfied that the mischief was occasioned by chlorine, drew the conclusion that it had escaped from the D’s works somehow, and in each case found for the P
18. No attempt was made to disturb these verdicts on the ground that the Ds had taken every precaution which prudence of skill could suggest to keep those fumes in, and that they could not be responsible unless negligence were shown, yet if the law be as laid down by the majority of the Court of Exchequer it would have been a very obvious defense
19. The uniform course of pleading in actions for such nuisances is to say that the D caused the noise vapours to arise on his premises and suffered them to come on the P’s without stating that there was any want of care or skill on the D’s part
20. And that Tenant v. Goldwin showed that this was founded on the general rule of law that he whose stuff it is must keep it so that it may not trespass
21. There is no difference in his respect between chlorine and water
22. Both will, fi they escape, do damage, the one by scorching and the other by drowning, and he who  brings them on his land must at his peril see that they do not escape and do that mischief
23. But it was further said by Martin, B., that when damage is done to personal property, or even to the person by collision, either upon land or at sea, there must be negligence in the party doing the damage to render him legally responsible
24. This is no doubt true
25. But we think these cases distinguishable from the present
26. Traffic on the highways, whether by land or sea, cannot be conducted without exposing those whose persons or property are near it to some inevitable risk
27. And, that being so, those who go on the highway, or have their property adjacent to it, amy well be held to do so subject other taking upon themselves the risk of injury from that inevitable danger
28. And it is believed that all the cases in which inevitable accident has been held an excuse for what prima facie was a trespass can be explained on the same principle, namely that the circumstances were such as to show that the P had taken the risk upon himself
29. But there is no ground for saying that e P here took upon himself any risk arising from the use to which the Ds should choose to apply their land
30. He neither knew what there might be, nor could he in any way control the Ds
31. The view which we take of the first point renders it unnecessary to consider whether the Ds would or would not be responsible for the want of care and skill in the person employed by them
32. We are of opinion that the P is entitled to recover
x. In the House of Lords
i. Lord Cairns, L.C.
1. The principles on which this case must be determined appear to me to be extremely simple
2. The Ds, might lawfully have used that close for any purpose for which it might, in the ordinary course of the enjoyment of land, be used, and if, in what I may term the natural user of that land, there had been any accumulation of water, either on the surface or underground, and if by the operation of the laws of nature that accumulation of water had passed off into the close occupied by the P, the P could not have complained that that result had taken place
3. If he had desired to guard himself against it, it would have lain on him to have done so
4. On the other hand, if the Ds, not stopping at the natural use of their close, had desired to sue it for any purpose which I may term a non natural use, for the purpose of introducing into the close that which, in its natural condition, was not in or upon it - for the purpose of introducing water, either above or below ground, in quantities and in a manner not the result of any work or operation on or under the land, and if in consequence of their doing so, or in consequence of any imperfections the mode of their doing so, the water came to escape and to pass off into the close of the a P, then it appears to me that that which the Ds were doing they were doing at their own peril
5. Those simple principles ,if they are well founded, as it appears to me they are, really dispose of this case
6. The same result is arrived at on the principles referred to by Blackburn, J., in his judgment in the Court of Exchequer Chamber
7. In that opinion, i must say, I entirely concur
8. Therefore, I have to move your Lordships that the judgment of the Court of Exchequer Chamber be affirmed, and that the present appeal be dismissed with costs
ii. Lord Cranworth
1. I concur with my noble and learned friend in thinking that the rule of law was correctly stated by Blackburn, J., in delivering the opinion of the Exchequer chamber
2. If a person brings or accumulates on his land anything which, if it should escape, amy causes damage to his neighbor, he does so at his peril
3. If it does escape and cause damage, he is proesnible, however careful he may have bene, and whatever precautions he may have taken to prevent the damage
4. In considering whether a D is liable to a P for damage which the P may have sustained, the question in general is, not whether the D has acted with due care and caution, but whether his acts have occasioned the damage
5. This is all well explained in the old case of Lambert and Olliot v. Bessey
6. The doctrine is founded on good sense, for when one person is managing his own affairs causes, whoever innocently, damage to another, it is obviously only just that he should be the party to suffer
7. He is found sic uti suo ut non laedat alienum
8. This is the principle of law applicable to cases like the present, and i do not discover in the authorities which were cited anything conflicting with it
y. Rylands as an escaping impoundments case
i. One central characteristic of Rylands is that it involved the escape of something that was held on the land by the D (water, in that case) that was likely to do harm to others if it escaped
ii. How might this basis of strict liability apply today?
iii. In Thomalen v. Marriott crop., a Marriott Hotel hosted a Murder Mystery Weekend, in whch a troupe of actors staged mruderm systery enteriantments
iv. One member of the group, attempting to perform a fire eating act, became engulfed in flames
v. Another member ran to the stage to help but knocked over a can of lighter fluid
vi. This ignited and caused burns to a guest close to the stage
vii. The guest claimed Marriott was strictly liable under Rylands
viii. The court disagreed
ix. While Massachusetts has adopted Ryland v. Fletcher strict liability, the court said, there was no escape of a dangerous instrumentality form Marriott’s property, so that rule does not apply
x. On the precise facts of Rylands - the sudden escape of ponded water - very few modern courts would impose strict liability
xi. However, in two variants of the Rylands facts, strict liability may be imposed
xii. The first is where the D impounds noxious substances that suddenly escape
xiii. The second variation involves impounded liquids that do not escape suddenly, but merely percolate through the soil and contaminate a well or otherwise cause harm
xiv. These percolation cases almost always involve noxious impoundments, and may be traced to Tenant v. Godlwin, discussed in Rylands, where the judges appeared willing to impose strict liability for these cape of filth from a privy
xv. Some of these cases can be explained on other grounds, for example, that there was Garratt v. Dailey intent, ro that there was a species of fault in carrying on an activity in an inappropriate place
xvi. Can there really be any principle, other than a whimsical one, that distinguishes damage caused by sudden escape from damage caused by percolation
z. Does Rylands fit the inconsistent land uses pattern?
i. Cases like Rylands, and most nuisance cases today, can be seen as instances of inconsistent land uses
ii. Though there is nothing wrong with moving a factor to the country, if it presents dangers to existing investments through it spollution, perhaps the most economical thing to do is to protect those investments without regard to fault
iii. Does this describe Rylands?
iv. After all, caol can be mined and that resource exploited only in places where the coal is, but one could build a millpond almost anywhere in a pluvial country
aa. Coming to the nuisance
i. There are similar ideas in pure nuisance cases
ii. Although hone who comes to the nuisance is not necessarily barred from recovery, since a number of factors must be weighed in nuisance cases, it seems clear that one who moves a home to a factor district cannot successfully enjoin operation of the factories or even recover damages
iii. Compare the situation of the beekeeper in Note 4
iv. If the factor moves into a residential neighborhood, the situation is reversed and it may well be found to be a nuisance
2. A brief side trip: nuisance
a. Relation to Rylands: land use disputes
b. Interference with the use and enjoyment of land
c. Five parts of nuisance law:
i. Is fault required?
ii. Substnatila ivnasion
iii. Unreasonable invasion: balance gravity of harm (not risk of harm) versus utility of D’s conduct
iv. Coming to the Nuisance
v. Public nuisance
ii. Abnormally Dangerous Activities
1. The continuing development of strict liability after Rylands: two cases
2. Sullivan (blasting case) - first case
a. Blasting causes tree stump to fall on girl and kills her
b. Direct injury, so court says yes to strict liability
c. If injury had been from ground shaking or noise (indirect injuries), P wouldn't be able to recover
d. Sullivan (pg. 739 note 8): direct versus indirect inquiry: is the distinction valid?
i. Did the court follow Rylands?
ii. This is kind of like the old direct injury
iii. But if it was indirect, that would be a different story
3. The doctrine delima
a. Accept Brown (1850) yet retain Rylands in some fashion?
b. Outcome: keep strict liability for direct injury
4. The continuing development of strict liability after Rylands
a. But what is the theory of strict liability?
i. Slouching toward the abnormal danger concept
b. Exner (blasting case)
i. Indirect injuries; but: if perilous activity injuries people off the property, there will be strict liability - inches towards abnormal danger concept (grounds for strict liability ought to be abnormal danger)
ii. Second case: exner (739 note 8):
1. Another blasting case, but indirect: perilous activity
2. The concept of ultrahazardous activities
iii. In Exner v. Sherman Power Construction Co., D’s blasting shook the P’s house so violently that she was thrown out of bed
iv. The court affirmed a jury verdict for her on the ground that the case was one of strict liability
v. Attacking the false distinction of direct versus indirect harms, the court said, in every practical sense there can be no difference between a blasting which projects rocks in such a ways to injure persons or property and a blasting which, by creating a sudden vacuum, shatters buildings or knocks down people
vi. The court also stressed the policy rationales behind its ruling:
1. The extent to which one man in the lawful conduct of his business is available for injuries to another involves an adjustment of conflicting interest
2. The solution of the problem has never been dependent upon many universal criterion of liability (such as fault) applicable to all situations
3. If damage is inflicted, there ordinarily is liability, in the absence of excuse
4. When, as here, the D, though without fault, has engaged in the perilous activity of storing large quantities of a dangerous explosive for use in his business, we think there is no justification for relieving it of liability, and that the owner of the bruises, rather than a third person who has no relation to the explosion, other than that of injury, should bear the loss
vii. The first Restatement of Trots, dragged shortly after shi decision was rendered, introduced a whole chapter on Ultrahazardous Activities, which years later became the basis for the rules we have today
c. The Restatement First of Torts:
i. Serious harm that cannot be eliminated with due care (Exner idea)
ii. Not a matter of common usage
1. Where does this idea come from?
2. Sounds like the Ryland natural use part
5. Dyer v. Maine Drilling & Blasting, Inc. (strict liability adopted for abnormally dangerous activity cases) - Restatement second test
a. Ps’ home was damaged by the blasting of rock nearby in connection with a construction project. Remanded to determine whether blasting is an abnormally dangerous activity under Rst. test (if it is, Ds are liable): Ps produced sufficient evidence to survive D’s motion for summary judgment; a factfinder could reasonably find the blasting was the cause of the damage to the P’s home. Cost should fall on those who benefit from the blasting. A person who creates a substantial risk of severe harm to others while acting for his own gain should bear the costs of that activity, even if they don’t act negligently. Economic benefit: person who caused blasting should pay for damages caused by blasting.
b. The perilous action of storing large quantities
c. Restatement Second test: pg. 735 footnote 3 of Dyer
d. Balancing test
e. Factors:
i. Existence of high degree of risk of harm
ii. Likelihood that harm will be great
iii. Inability to eliminate the risk by reasonable care
iv. Activity not a matter of common usage
v. Inappropriateness of activity to place
vi. Value to community outweighs dangerous attributes
f. These factors cause trouble, similar to how the Dillon test caused trouble
g. We adopt today the Second Restamtent’s imposition of strict liability for abnormally dangerous activities, and remand to the court to determine if the blasting in this case was an abnormally dangerous activity under the Restamtent’s six-factor test
h. In doing so, we overrule our prior opinions requiring proof of negligence in blasting cases
i. Strict liability doctrine originated in the English case Rylands v. Fletcher, where the court held that a D was liable regardless of negligence when he used his land in a way that was non-natural and likely to causes injury, and injury in fact resulted
j. This Court rejected Rylands in the 1950s, deciding that proof of negligence would be required in blasting cases
k. In Reynolds, we noted that strict liability was the historic rule, but that the majority of states had switched to an leinegce approach in abornomally dangerous activities cases
l. Additionally, the opinion quoted a law review article arguing against strict liability based in part on the difficulty of drawing the line between the danger which calls for care and the extra hazard
m. There are, as yet, no unanimously approved rules or criteria as to this subject
n. Finally, our Reynolds decision was supported by the conclusions that blasting is a reasonable and lawful use of land, and that Ps would generally be able to recover under a negligence scheme
o. These rationales have been undermined in the last half century
p. Policy approaches have shifted nationwide, leading almost every other state to adopt strict liability in blasting and other abnormally dangerous activity cases, and leading Maine to apply strict liability in other contexts
q. Additionally, the Second Restatement has provided a scheme of clear criteria for delineating which activities require a strict liability approach
r. In light of these changes, we overturn Reynolds and its progeny and stop strict liability under the Restatement's six factor test
s. Reynodls operated on the assumption that negligence liability would allow most Ps to recover in blasting cases
t. However, we hoave recognized that blasting is inherently dangerous, and most courts have recognized that this inherent danger cannot be eliminated by the exercise of care
u. The Dyers’ expert testified that blasting may causes damage env when it is within the Bureau of Mine’s guidelines
v. Consequently, although blasting is lawful and often beneficial activity, the costs should fall on those who benefit from the blasting, rather than on an unfortunate neighbor
w. The negligence approach to abnormally dangerous activities initially taken by American courts was rooted in part in the idea that dangerous activities were essential to industrial development, and it was considered that he interests of those in the vicinity of such enterprises must give way to them, and that too great a burden must not be placed upon them
x. But today, that attitude has changed, and strict liability seeks to encourage both cost-spreading and incentives for utmost safety when engage in dangerous activities
y. Additionally, blasters are already required by the rules of the Maine department of Public Safety and by many town ordinances to have liability insurance covering damages that result from blasting
z. Thus, a strict liability scheme should not greatly increase costs for these businesses
aa. At least forty one states have adopted some form of strict liability for blasting, with only two of those clearly limiting it to damage caused by debris
ab. Not only ahs the weight of authority shifted nationally, btu we, acting pursuant to our common law authority, have applied forms of strict liability in certain circumstances
ac. The Restatement Second’s approach strikes the right balance of policy interest by considering on a case by case basis which activities are encompassed by the rule, and by taking account of the social desirability of the activity at issue
ad. A person who creates a substantial risk of severe harm to others while acting for his own gain should bear the costs of that activity
ae. Most of the courts of the nation have recognized this policy, and we now do as well
af. For these reasons we adopt strict liability and remand fro a detmeriantio nwether the activity in this case subject Maine Drilling to ability under the Second Restatement approach
ag. Under a strict liability analysis, proof of a causal relationship between the blasting and the property damage is still required
ah. The Dyers produced sufficient evidence on the issue of causation it survive Maine Drilling’s motion for summary judgment
ai. A fact-finder could reasonably find that the blasting was the causes of damage to the Dyer home, because of:
i. The condition of the home observed before and after blasting commenced
ii. The temporal relationship between when the strongest blasting vibrations occurred and when damage was first observed
iii. Evidence that he damage could have been caused by blasting; and
iv. The reasonable inference that such damage was unlikely to be caused by other forces that typically causes cracking over longer periods of time
aj. Judgment vacated
ak. Remanded for further processing consistent with this opinion
al. The Restatement Third
i. The Restatement Third also recognizes that abnormally dangerous activities may subject a defendant to strict liability, but offers a simpler, two-part test for detmerinign when an activity is abnormally dangerous:
1. The activity must create a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and
2. The activity is not one of common usage
am. Justifications for strict liability
i. Why impose strict liability?
1. When the D engages in abnormally dangerous activities, knowing that he will reap the gains from the activity but that others may be harmed because it cannot be made safe by reasonable care, perhaps there is a moral basis for liability
a. If a D were certain that harm would result, you can make a moral case for liability
b. Is it so clear that the same is true when the D is not substantially certain of harm but merely knows of the high risk?
c. Notice that, right or wong, this idea is not to deter the activity - after all, it is not negligent - but to make it pay its own way
2. The Restatement Third suggests that it is difficult to prove that an entire activity (like driving or building dams) is negligent and that some kinds of activity may involve negligence that cannot be detected or proved
a. Strict liability, it suggest, is agoda resonate at such cases
an. Risks or harms avoidable by reasonable care
i. Notice that if reasonable care would reduce risks to a less than significant level, strict liability does not apply
ii. What if risks would be less than significant only if both the D and its potential victims were to exercise reasonable care?
iii. The Restatement Third provides that the D’s activity is not unavoidably dangerous and therefore not a matter of strict liability if potential victims can commonly succeed in avoiding injuries
iv. It is partially for this reason that the operation of a train that crosses a highway is not considered abnormally dangerous activity
v. If both the D and the P exercise reasonable care, the likelihood of injuries is minimal
ao. When P or others contribute to the activity
i. In another comment, the Restatement Third emphasizes an additional matter - that strict liability is appropriate where the activity, such as blasting, causes harm without meaningful contribution from the conduct of the victim or of any other actors
ii. In most cases, the victim is an uninvolved and innocent party who is doing nothing
ap. Common usage
i. If an activity is normal in the community - a matter of common usage - strict liability does not apply and liability is limited to cases in which the P can prove either negligence or intent
ii. The common usage rule certainly serves to limit the application of strict liability, but is a principle behind it?
iii. The Restatement Third suggests two possibilities:
1. First that the reason for strict liability might to some extent represent a concern for the acceptability of the activity and that when it is common, that concern tends to disappear
2. Second, when an activity is common, its benefits are likely to be distributed widely in the community and the basis for strict liability is stronger when benefits are concentrated among a few
iv. What do you think?
aq. Scope-of-liability limitations
i. Under the Restatement Second, the D is not strictly liable for all harms caused by his abnormally dangerous activity, but only those the possibility of which makes the activity abnormally dangerous
ii. This simply articulates the basic scope of liability (proximate cause) rule we saw in connection with negligence, doesn’t it?
iii. So what role does foreseeability play?
iv. The Restatement Third suggests that a case for strict liability is strengthened when the D has actual knowledge of the risky quality of the activity in which the D is engaging
v. In most cases of abnormally dangerous activities, of course, Ds do possess such knowledge
vi. If a D sincerely and reasonably believes that his activity is not harmful, however there is inadequate reason to impose strict liability
6. Rst 2nd Test for Strict Liability (whether an activity is abnormally dangerous):
a. Existence of high degree of risk (probability of harm is going to be great)
b. Likelihood that harm will be great (kind of harm is great)
c. Inability to eliminate the risk of reasonable care (no amount of care will eliminate the risk, trying not to lose huge economic benefit)
d. Activity is not a matter of common usage (abnormal danger)
e. Inappropriateness of activity to place (depending on where the activity is, you’re increasing the danger)
f. Value to community outweighs dangerous attributes (titiles not subject to strict liability b/c utility of having lights on outweighs air pollution)
7. Rst 3rd Test: highly foreseeable and significant risk of physical injury that cannot be eliminated w/ reasonable care; activity is not one of common usage
8. Elements for Prima Facie Case of Strict Liability
a. Duty (D acting affirmatively - duty owed)
b. Strict liability (use Rst test - 6 factors)
i. Strict liability: is D strictly liable for injuries caused by this acitiby?
c. Actual case (but for test)
d. Proximate causes: class of activities that made D’s conduct unreasonably dangerous w/ limitations (superseding intervening cause)
i. Mink case: only liable for characteristics of activity that subject you to strict liability; noise is NOT a characteristic of blasting that subjects D to strict liability)
ii. Rifle & dynamite case: no liability b/c of intervening cause - used dynamite intentionally
iii. Yukon thieves: thieves did NOT cut off liability; previous thefts made intervening cause foreseeable
iv. Stolen dynamite: company not liable b/c blast occurred 3 weeks later over 300 miles from where dynamite was purchased (resonant of Palsgraf)
v. Proximate cause:
1. The issue: does proximate cause change because D is strictly liable?
2. Is a proximate cause limitation inconsistent with strict liability?
vi. Proximate causes and strict liability:
1. The wild animal rule: inquiries connected with the wild characteristics of the animal
2. Restatement Second of Torts:
a. Strict liability for harms the possibility of which makes the activity abnormally dangerous
3. Restatement Third of Torts:
a. Strict liability is limited to those harms that result for the risk justifying strict liability
e. Damage
9. Strict Liability by Individual Activity
a. Blasting (jury question re whether it’s abnormally dangerous per Dyer - weigh the 6 rst factors; discuss mischief rule and natural vs. non-natural rule; also discuss rst 3rd)
b. High energy activities
c. Fireworks - usually no strict liability
d. Poisons/crop dusting (usually strict liability)
e. Hazardous waste dumps
f. Utilities - usually no strict liability b/c burden is outweighed by utility
g. Strict liability by individual activity
i. High energy activities
1. Blasting and explosives; rocket testing
ii. Fireworks?
iii. Poisons (including crop-dusting)
iv. Release of hazardous wastes
1. Including impounds of noxious / toxic substances
v. Lateral and subjacent support
10. Note: strict liability for other abnormally dangerous activities
a. Other high-energy activities
i. The strict liability seen in explosives cases carries over to closely analogous activities where enormous force is involved, including the testing of rockets, the use of pile driving equipment, and even a blow out of an oil well in a populated area
b. Fireworks
i. In conducting a commercial firework display an abnormally dangerous activity, or is it a matter of common usage?
ii. Perhaps the answer depends on whether the focus is on how many people conduct professional fireworks displays (not many), or how many watch (millions)
iii. The court in Toms v. Calvary Assembly of God, Inc., focused on the letter to reject strict liability in a case where the noise from a church sponsored fireworks display conducted by a professional fireworks company allegedly caused a stampede inside P’s dairy barn, resulting in the death of four cows and other damage
iv. By contrast, in Kelin v. Pyrodyne Corp, where a misfiring shell injured spectators at a public fireworks show, the court imposed strict liability, including that of conducting fireworks displays was not a matter of common usage because various regulations prohibit members of the general public from engaging in such activities
v. Which approach best supports the goals of strict liability, do you think?
c. Poisons
i. In Loe v. Lenhardt, strict liability was applied ot crop dusting activities
ii. Might this be justified on a pure Rylands v. Fletcher rule, without resort to any abnormally dangerous activity rule?
iii. Courts have imposed strict liability for abnormally dangerous activity in pest control and fumigation cases
d. Hazardous wastes
i. Activities involving toxic substances are good candidates for strict liability based on abnormal danger
ii. In T & E Industries, Inc. v. Safety Light Corp., a plant used radium that left its own ground contaminated
iii. Alter it sold the property, which eventually passed to the P
iv. Upon discovery of the contamination in the property with and purchased, the P sued
v. The court held that seller would be strictly liable not only to adjoining landowners who suffered harm, but also to purchasers like the P
vi. The federal Superfund Act provides a fund, derived in part from taxes on industry, for the government to sue to clean up substances released into the environment
vii. Representatives of the fund may sue the responsible industry for reimbursement
viii. Liability is strict and applies not only to one who actually released the substance but also to owners of the contaminated land whether they released the substance of not
e. Lateral and subjacent support
i. Between adjacent landowners, the general principle is that each has an absolute property right to have his land laterally supported by the soil of his neighbor, and if either in excavating on his own premises so disturbs the lateral support of his neighbor’s land as to causes it, in its natural state, by the pressure of its own weight, to fall away or aside from its position, the one so excavating is liable
ii.  Can this form of strict liability be explained by the Restament’s abnormally dangerous activity theory?
iii. How does it compare, if at all, with other cases , such as those involving percolation, that appear to regulate property rights of enar neighbors?
iv. The same rule is applied to subjacent support, that is, where an answer of minerals removes them so that the surface subsides
f. Defenses to Strict Liability:
i. Contributory negligence (CL): under CL, inapplicable
1. Can’t mix and match the D’s strict liability and the P’s negligence
2. Contributory negligence: inapplicable
a. The theory: can’t mix and match the D’s strict liability and the P’s negligence
ii. Assumption of risk (CL): applicable (will largely be secondary; D owed a duty and breached, P reasonably encountered risk: defense to strict liability (if reasonable, P is woed a full recovery))
1. Assumption of risk: applicable
iii. Defenses in a Comparative Fault Jurisdiction:
1. Jury will compare P’s contributory negligence to D’s strict liability; jury will put percentages on liability
2. Defenses in a comparative fault jurisdiction
a. Comparative responsibility
b. Restatement section 24: no strict liability if the person suffers physical or emotional harm as a result of making contact with or coming into proximity to the D’s animal or abnormally dangerous activity for the purpose of securing some benefit form the contact or that proximity
5. Products Liability
a. History of products liability
i. Contract law origins: courts thought that products liability was related to a contractual undertaking to purchase the product
ii. Result: the privity bar to negligence actions
1. Example: Losee v. Clute
2. Exceptions to the privity principle
3. Goodbye privity: McPherson
4. Negligence liability available - but could be difficult for Ps
iii. Warranty theory
1. Express warranties
2. Implied warranties
a. Fit for particular purpose of buyer
b. Goods for merchantable quality
iv. Express warranties
1. The privity imit
2. The contract limit
v. Baxter v. Ford Motor Co.: P could rely without privity
vi. Implied warranties
1. Privity problem
2. Disclaimers of warranty in the contract
3. Henningsen
vii. Strict liability in Tort
1. Greenman v. Yuba Power: the shopsmith strictly liable in tort when an article he places on the market proves to have a defect that causes injury
viii. Greenman: clears the air and facilitates analysis
ix. Restatement Section 402(a)
1. “Defective condition unreasonably dangerous to the user or consumer, or to his property”
2. “Unreasonable danger” not intended to incorporate negligence. Eliminated in California.
3. Privity rules abolished
4. Enormously influential as a starting place
5. Current law has evolved substantially since then
6. Rationales: enterprise liability, practically re negligence, non-reciprocal risk, deterrence…
b. Overview
i. Rst 402(a): defective condition unreasonably dangerous to the user or consumer, or to his property
ii. Defect causing personal injury to user of physical injury to other property of user: strict liability
iii. Product w/ defective workmanship or material -> economic loss rule
iv. Physical harm to P’s other property and to the product itself - no strict liability if “integrated whole”
v. Physical harm only to purchased product: split; may have to be sudden/dangerous
vi. Types of Defects in Products
1. Issue: focus is on “whether a product is defective in the first place, and what a P has to prove to establish such a defect”
2. 3 Types of Defects:
a. Manufacturing defects
i. Rst of Products Liability: a product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product
ii. Use reasonable consumer expectations test (CA: use foreign/natural test for food)
b. Design defects: use consumer expectation and risk utility (burden shifting test in CA); reasonable alternative design model - alternative has to be economically and technologically feasible
c. Information defects (failure to warn)
vii. Risk Utility Test: if the benefits of the challenged design do not outweigh the risk inherent in such design
1. Factors of Risk-Utility
a. Factors relevant to the evaluation of the effectiveness of the product design are the likelihood the product design will cause injury
b. Gravity of danger posed
c. Mechanical/economic feasibility of an improved design
2. Jury Instruction: a product is defective in design if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or if there is a risk of danger inherent in the design which outweighs the benefits of that design. Should also consider:
a. The gravity that the danger would cause damage
b. The technical feasibility of a safer alternative design at the time of manufacture
c. The financial cost of an improved design
d. The adverse consequences to the product
e. The consumer that would result from an alternative design
viii. Special Case of Drugs
1. Unavoidably unsafe products
2. No design defects liability
3. Liability for failing to warn
4. Modern rule: there can be design defect liability
5. CA rule: no design defect for drugs (worry is it will impact the drug market). Only manufacturing defect, failure to warn, or negligence
ix. Elements
1. Duty: arises b/c D put the product out to the public w/ a defect; D put product into stream of commerce
a. Duty: putting the product out to the public
2. Product meets test for strict products liability: consumer expectation, risk utility, etc…
3. Actual case - heeding presumption
4. Proximate cause
5. Damage
c. Relationship to Contract: Economic Loss/Excluding Stand-Alone Economic Harm
i. Overview
1. Economic loss: damages for inadequate value, costs of repair and replacement of the defective product, or consequent loss of profits, w/out any claim of personal injury or damage to other property
2. Economic Loss Rule: damage is economic when the damage is to the product itself as opposed to other separate persons or property; torts are suited to a sudden or dangerous occurrence. No recovery for pure economic loss. Product is defective made and just doesn’t work right.
3. What’s subject to tort recovery: claims for personal injury or damage to property; sudden and dangerous. I.e., if product has defect that causes personal injury to user or physical injury to other property -> strict liability
4. If the only loss is product damage or product just doesn’t work right, go to K recovery
5. Physical harm to P’s property as a party for a larger product: subject to K law b/c it’s 1 unified product; product is deemed as 1 part not subject to strict liability.
6. If only the product is injured, largely falls under K law. If people were injured, could recover under tort law.
7. Calamitous Event Exception: purchased product is destroyed by sudden and dangerous occurrence; jurisdictions split: some follow K law; to recover in tort law, typically have to injury someone else/damage other property
ii. Moorman MFG Co. v. National Tank Co. (economic loss only recoverable in K law)
1. P purchased a storage tank from D. 10 years later, a crack developed in one of the steel plates on the tank. D was not liable to P on a products liability theory: where only the defective product is damaged, economic losses caused by qualitative defects falling under the purchaser’s disappointed expectations (i.e., no personal injury or damage to property) cannot be recovered under a strict liability theory; such losses can only be recovered under contract law. The crack was not the type of sudden and dangerous occurrence best served by tort law such that the manufacturer should bear the risk of hazardous products. Qualitative defects are best handled by contract, rather than tort law. The remedy for econcomi loss, loss relating to a purchaser’s disappointed expectations due to deterioration, internal breakdown or non accidental cause, lies in K law. P’s economic loss therefore lies in K law
2. Issue: how much are we cutting out of contract law?
3. The nature and characteristics of the defect
4. The economic loss rule as a dividing line
5. Test for determining when loss is economic as opposed to physical
a. Damage to product itself as opposed to other separate persons or property
b. Tort suited to a sudden or dangerous occurrence
6. There was economic loss
7. Not a tort loss, falls outside of tort liability
8. So therefore not subject to strict liability
9. Have a product here that has a defect here late in life
10. Defect doesn’t injure someone
11. Just a slow developing crack
12. Court is worried here
13. How many products have you had that have these problems?
14. The tort law of products liability stems from the contract causes of action for breach of warranty
15. Subsequently, courts began to hold manufacturers liable for personal injuries without negligence
16. The theory generally utilized to reach the manufacturers was based upon the law of sales warranty
17. However recognition of the difficulties facing consumers with respect to items such as notice and privity led most courts to abandon the privity requirement in implied-warranty action and to ultimately abandon the fiction of warranty in favor of strict liability tort
18. This State adopted the tort theory of strict liability in Suvada v. White Motor co., to allow a P to recover from a manufacturer for personal injuries
19. Suvada, however, did not address the question of whether a consumer could recover under a strict liability in tort theory for solely economic loss
20. Subsequent to these two seminal case in the area, some courts have held a manufacturer liable under the theory of strict liability in tort for solely economic losses
21. Most courts, however, have denied recovery under strict liability in tort for solely economic losses
22. Contrary to the conclusion reached by the appellate court, we believe the language limiting section 402A to unreasonably dangerous defects resulting in physical harm to the ultimate user or consumer, or to his property, reflects sound policy reasons
23. First, the law of sales has been carefully articulated to govern the concomic relations between suppliers and consumers of goods
24. The framework provided by the UCC includes the parol evidence rule, implied warranties, express warranties, rules on disclaimers, notice requirements, limitations on the extent of a manufacturer's liability, and a statute of limitations
25. Although warranty rules frustrate just compensation for physical injury, they function well in a commercial setting
26. These rules determine the quality of the product the manufacturer promises and thereby determine the quality hem sut deliver
27. We note, for example, section 2-316 of the UCC ,which permits parties to a sales contract to limit warranties in any reasonable manner, or to agree that the buyer possesses no warranty protection at all
28. The parties may even agree to exclude the implied warranties of merchantability and fitness if they do so in writing, and may modify the implied warranty by clear and conspicuous language
29. Yet, a manufacturer’s strict liability for economic loss cannot be disclaimed because a manufacturer should not be permitted to define the scope of its own responsibility for defective products
30. Thus, adopting strict liability in tort for economic loss would effectively eviscerate section 2-316 of the UCC
31. Further, application of the rules of warranty prevents a manufacturer from being held liable for damages of unknown and unlimited scope
32. If a D were held strictly liable in tort for the commercial loss suffered by a particular purchaser, ti would be liable for business losses of other purchaser caused by the failure of the product to meet hep specific needs of their business, even though these needs were communicated only to the dealer
33. Finally, a large purchaser, such as P in the instant case, can protect itself against the risk of unsatisfactory performance by bargaining for a warranty
34. Or, it may choose to accept a lower purchase price for the product in lieu of warranty protection
35. Subsequent purchaser may do likewise in bargaining over the rice of the product
36. We believe it is preferable to relegate the consumer to the comprehensive scheme of the remedies fashioned by the UCC, rather than requiring the consuming public to pay more for their products so that a manufacturer can insure against the possibility that some of his products will not meet business needs of some of his customers
37. We do hold, however, that when a product is sold in defective condition that is unreasonably dangerous to the user or consumer or ot his property, strict liability in tort is applicable to physical injury to P’s property, as well as to personal injury
38. When an unreasonably dangerous defect is present, such as the truck’s nonfunctioning brakes in Seely, and physical injury does, in fact, result, then physical injury to property is so askin to personal injury that there is no reason to distinguish them
39. This comports with the notion that the essence of a product liability tort case is not that the P failed to receive the quality of product he expected, but that the P has been exposed, through a hazardous product, to an rurensaoble risk of injury to his person or property
40. On the other hand, contract law, which protects expectation interest, provides the roper standard when a qualitative defect is involved, i.e., when a product is unfit for its intended uses
41. P argues that economic loss is not sought in this case
42. It asserts in its brief that a product defect existed that posed an extreme threat to life and limb, and to property of P and others, a defect which resulted in a sudden and violent ripping of P’s tank, wand which only fortunately did not extend the full height of the tank
43. P further asserts that, because costs of repairs are not economic losses, consequential damages resulting from the loss of use of the tank during rpesaris does not constitute economic loss either
44. Economic loss has been defined as damages for inadequate value, costs of repair and replacement of the defective product, or consequent loss of profits - without any claim of personal injury or damage to other property as well as the diminution in the value of the product because it is inferior in quality and does not work for the general purposes for which it was manufactured and sold
45. These definitions are consistent with the policy of warranty law to protect expectations of suitability and quality
46. The demarcation between physical harm or property damage on the one hand and economic loss on the other usually depends the nature of the defect and the manner in which the damage occurred
47. We hold that, where only the defective product is damaged, economic losses caused by qualitative defects falling under the ambit of a purchaser’s disappointed expectations cannot be recovered under a strict liability theory
48. Here, count I of the complaint alleged that during the last few months of 1976 and the first few months of 1977, a crack developed in tone of the steel plates on the second ring of the tank
49. Such crack was not discovered by P until such tank was being emptied on or about Augaust 24, 1977
50. This was not the type of sudden and dangerous occurrence best served by the policy of tort law that the manufacturer should bear the risk of hazardous products
51. Our conclusion that qualitative defects are best handled by contract, rather than tort, law applies whether the tort theory involved is strict liability or negligence
52. Tort theory is appropriately suited for personal injury or property damage resulting from a sudden or dangerous occurrence of the nature described above
53. The remedy for economic loss, loss relating to a purchaser’s disappointed expectations due to deterioration, internal breakdown or non accidental cause, on the other hand, lies in contract
54. The policy considerations against allowing recovery for solely economic loss in strict liability cases apply to negligence action as well
55. When the defect is of a qualitative nature and the harm relates to the consumer's expectation that a product is of a particular quality so that it is fit for ordinary use, contract, rather than tort, law provides the appropriate set of rules for recovery
56. The economic loss rule
a. Most courts, following California SC Justice Traynor’s lead in Seely v. White Motor Co., discussed in Moorman, have agreed that economic harm standing alone is recoverable only on the basis of contract or warranty
b. The effect is to allocate cases of physical harms to the law of warranty and cases of physical harms to persons or other property to the law of tort
c. The basic principle is easy to apply in many cases
d. For example, where a vacuum cleaner quits working without harming anyone or anything, the economic loss rule forbids a tort claim
57. What constitutes separate property?
a. This is not a difficult question in many cases
b. If the vacuum cleaner shorted out and burned down the house, a tort action would lie for the house-damage
c. But where the product that fails is arguably a part of something larger, and the entire product is damaged or destroyed, line-drawing is not so simple
d. The Restatement provides that if the component is part of an integrated whole, the no tort action can lie because the product is deemed to have damaged only itself
e. The separate property concept is widely applied in cases
58. The calamitous event exception

a. A number of courts, especially in the period of the early development of products liability law, found an exception to the economic loss rule where the event that caused the damage was sudden and calamitous
iii. Defect causing personal injury to user or physical injury to other property of user: strict liability
iv. Product with defective workmanship or materials.
1. Example: headphones don’t work. Economic loss rule
v. Physical harm to P’s other property and to the product itself. Example: heater explodes destroying itself and refinery. No strict liability if the product is now part of an integrated whole
vi. Physical harm only to purchased products.
1. Example: airplane crash. Split. Majority: contract, not tort.
d. Establishing a Prima Facie Case: Manufacturing Defects (production flaws - 1 product comes off the manufacturing line not as intended)
i. Types of Defects in Products
1. Issue: focus is on whether a product is defective in the first place, and what a P has to prove to establish such a defect
2. Three types of defects
a. Manufacturing defects
b. Design defects
c. Information defects (failure to warn)
ii. Overview
1. Manufacturing defect definition: departs from intended design even though all possible care was exercised. Although D is not negligent, D is liable: end result is different from what D intended.
2. D would rather have manufacturing & warning defects that design defects, which affect the whole line of products (would cost more to fix)
3. Manufacturing defects can occur even if there is nothing at all wrong with the product’s design - the product simply comes off the production line containing some flaw (typically only affects a small percentage of the manufacturers' products (unlike design defects that affect the whole line of products)).
4. Consumer expectations test: asks whether the product is dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, w/ the ordinary knowledge common to the community as to its characteristics. Measure liability by what the reasonable consumer expects from the product - start w/ what consumer’s expecting; product is defective if it deviates from that expectation (majority rule)
5. To prevail on a strict liability claim for manufacturing defect, P must prove not only that the product was defective and that the defect was a factual and proximate cause of P’s harm, but also that the product was defective when it left the D’s hands (hard to prove, especially if P has had the product for along time).
6. How to prove a defect: what was the design and “res-ipsa” like evidence; key is eliminating other possibilities over time
iii. Lee v. Crookston Coca-Cola Bottling Co. (circumstantial evidence sufficient for strictly liability claim)
1. P was injured when a Coke bottle exploded in her hand. Circumstantial evidence may be used to infer D placed a dangerously defective product on the market, knowing it was to be used w/out inspection for defects. D could be liable on a strict liability claim because P should not be required to prove specifically what defect caused the incident, but may rely upon circumstantial evidence from which it can reasonably be inferred it’s more probable than not the product was defective when left in D’s control. The trial court's refusal to submit P’s claim upon a theory of strict liability was in error. P was entitled to attempt to prove her case on both theories - that D was negligent or that it put a dangerous defective product on the market. It needed to be conveyed to the jury that if a defect existed in D’s product, D should be found liable for the injuries caused by such defect; jury instructions were inadequate.
a. Problem: P has to prove the defect existed when the product left D’s control to POE b/c P is alleging the manufacturer caused the defect. Here, the bottle started at the manufacturer and the was transferred ot intermediate parties
b. How to Determine Whether There’s a Defect (Res ipsa loquitur analogy): Coke bottle would not have exploded w/out some sort of product defect; i.e., explosion would not have occurred unless the product was defective. Jury can draw on their own experiences to come to this conclusion.
2. Lee (pg. 756) - manufacturing defects
a. Test for defect in Lee
b. How to prove a defect: what was the design and res ipsa-like evidence
c. Key: eliminate other possibilities over time
3. The restatement of products liability: a product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product
4. Lee case
a. How to prove the case - normal nelgience
i. Duty
ii. Breach of duty
1. Manufacture failed to protect her
iii. Actual cause
iv. Proximate cause
v. Damage
b. Maybe use res ipsa
i. But problem if you apply traditional res ipsa doctrine
c. Maybe just go to normal products liability
d. Manufacturing defect says there is something specifically wrong with this particular product
e. Design defect says all of these are defective - very bad for manufacturers
f. Eliminate the other possibilities that could have caused the injury, leading the jury to assume that it was a defect
g. So in that sense, kind of like res ipsa
5. The rule of strict liability, as revised and adopted by the American Law Institute in 1964, is embodied in the Restatement, Torts (2d)
6. It imposes liability, without proof of negligence or privity of contract, upon a manufacturer or seller for injury caused by a dangerously defective product
7. To recover under the rule, the injured party must present evidence, direct or circumstantial, form which the jury can justifiably find that:
a. The product was in fact in a defective condition, unreasonably dangerous for its intended use;
b. Such defect existed when the product left D’s control; and
c. The defect was the proximate causes of the injury sustained
8. The greatest difficulty in establishing liability under this rule is in proving that the product was defective and that the defect existed when the product left D’s control
9. While in conventional tort terms no proof of negligence is necessary, in many cases proof of a defect may simply be a substitute word for negligence
10. Thus, strict liability does not mean that the D is held liable as an insurer of his product regardless of circumstances
11. As is true in negligence cases with respect to the mere fact of an accident, the mere fact of injury during use of the product usually is insufficient proof to show existence of a defect that the time D relinquished control
12. Aslo, liability is not imposed where the injured party has not eliminated the probability that improper handling by intermediate parties might have caused the defect
13. The narrow question presented here however, is whether circumstantial evidence the core of the res ipsa loquitur doctrine, is sufficient to take the case to the jury on the theory of strict liability as well as on the theory of negligence
14. It surely must be conceded that circumstantial evidence of the type present in this case justifies submission of the issue of liability on the theory of res ipsa
15. As testified to by D’s expert, there are three fundamental causes of bottle failure:
a. Thermo-shock, internal pressure, and external force
16. According to the expert's trisomy, failure because of thermo-shock could only result from drastic changes in temperature applied to the outside of the bottle, such as would be produced by placing a bottle contain hot liquid in cold water
17. Failure caused by external force of course, usually results from an impact, such as striking or dropping the bottle
18. Failure because of internal pressure due to excessive carbonation is ordinarily unlikely because the bottle is designed to withstand approximately four times the pressure created by the gas introduced, and after the carbonated liquid is added to the syrup mixture, any excessive carbonation is equalized by exposure to atmospheric pressure during the interval between carbonation and capping
19. The capacity of different bottles to withstand internal pressure varies, however, in part due to bottlers’ customary reuse of bottles
20. Some bottles have been refilled for years and might have been subjected to rough handling numerous times, thereby increasing the probability that even though they are designed to withstand such handling, some could develop defects which would escape detection by the most careful bottler
21. This may be the only plausible explanation for the bottle’s failure in this case, since there is uncontradicted evidence dispelling the probability that the failure was attributable to therm-shock or external force
22. Absent expert opinion, as in a case of this stype, circumstantial evidence may be the only available means of establishing a claim of either negligence or a defective product
23. Under the theory of strict liability, the elements of proof as noted above are few and uncomplicated
24. The significant difference is that under strict liability the jury need not infer from the circumstantial evidence that D was negligent in order to impose liability
25. It is sufficient aht the evidence establishes that the manufacturer placed a dangerously defective product on the market, knowing that it is to be used without inspection for defects
26. In short, under the theory of strict liability P should not be required to prove specifically what defect caused the incident, but may rely upon circumstantial evidence form which it can reasonably be inferred that it is more probable than not that the product was defective when it left D’s control
27. The jury would properly have found on the evidence submitted that D was not causally negligent
28. This finding, of course, defeats Ps’ claim on the theory of negligence
29. As has been pointed out above, however, ti would not necessarily preclude recovery under the theory of strict liability
30. Under instructions solely on negligence, a jury might conclude that the bottle was defective when it left D’s control but that D was not liable because the defect did not result from negligence
31. Under instructions on strict liability, on the other hand, a finding that the bottle was defective when D put it on the market would compel a verdict for Ps, absent the aforementioned defenses and without considering the question of negligence
32. Thus, the trial court’s refusal to submit Ps’ claim upon the theory of strict liability in tort must also be regarded as reversible error
33. The court’s ruling deprived Ps of a legitimatie choice of theories on which to submit the case
34. Ps are entitled to attempt to prove their case on either or both theories - that D was neglect or that it put a dangerous defective product on the market
35. It could be argued that the case in effect was submitted to the jury on strict liability, since the jury was instructed on implied warranty
36. Although strict liability in tort and in warranty are very similar, we cannot view the court’s instructions as sufficient to constitute submission of the question of strict liability in tort to the jury
37. The jury was told that defendant warranted that the bottle of Coca-Cola was reasonably fit for the ordinary and usually andling as it might reasonably anticipate in the exercise of reasonable care
38. This langue falls short of conveying to the jury that if a defect existed in D’s product when it left its control, D should be found liable for the injuries caused by such defect
39. Reversed and new trial granted
40. Manufacturing defects
a. A manufacturing defect can occur even if there is nothing at all wrong with the product’s design - the product simply comes off the production line containing some flaw
b. Manufacturing defects typically affect only a small percentage of a manufacturer's products in a particular product line
41. The consumer expectations test
a. The Restatement Second in effect imposes strict liability when the product is defective and unreasonably dangerous
b. It tests defect/unreasonable danger by asking whether the product is dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics
c. This is usually called the consumer expectations test
42. The Products Liability Restatment’s test
a. The Products Liability Restatement states the test definitely
b. It provides that a product contains a manufacturing defect when the product departs from its intended design even though all possible care wa exercised in the preparation and marketing on the product
c. How does the newer Restamtent’s standard relate to the Second Restamtent’s consumer expectations standard?
43. Retaining the consumer expectations test
a. Many courts today continue to apply the consumer expectations test in manufacturing defect cases, the more recent Products Restatement notwithstanding
b. Subject to qualification, the consumer expectations test is also widely used in the products liability law of countries in Europe, Aisa, South American and elsewhere
44. Elements of a strict liability claim
a. To prevail on a strict liability claim, the P must prove not only that the product was defective, and that the defect was a factual and proximate causes of P’s harm, but also that the product was defective when it left the D’s hands
b. This latter part may not be easy to prove in a manufacturing defect case, particularly when the product has been in use for a long time before it fails
c. Even where a manufacturing defect is proved, a P’s evidence may falls short of proving that the defect actually caused the P’s harm
d. This may be especially true where the manufacturing defect is only a small deviations from the intended design
45. Inferences from circumstantial evidence
a. As Lee shows, drawing inferences is often necessary to make the P’s case
b. The Restatement of Products Liability provides that it may be inferred that a product defect existing at the time fo sale or distribution caused P’s harm when the event:
i. Was of a kind that ordinarily occurs as a result of product defect; and
ii. Was not solely the result of causes other than product defect
46. Defect and negligence
a. The use of res ipsa analogies, as in Lee, suggests a similarity between strict liability and negligence, as does the unreasonable danger phrase
b. One difference, however, is that a negligence claim focuses on the defendant’s conduct, while a strict products liability claim focuses on the product itself
c. Thus, as in Lee, a jury might find no negligence and still find a product defective
d. A D which has done the best anyone can do to produce a safe product is still liable for the inevitable defects that causes harm
e. But in the great bulk of caes, it can be inferred that negligence caused the manufacturing defect
f. Since this will so often be true, this kind of strict liability might be regarded as s shortcut to this same result a negligence rule would ordinarily achieve, but without the necessity of long, detailed trials over the fault issue
g. Under this view, strict liabilty differes fro menglience becuse it is cheaper to sue
h. But as to most Ds most of the time, ti will add very little liability
iv. Mexicali Rose v. Superior Court (foreign-natural doctrine - special CA rule for food)
1. P ordered a chicken enchilada and swallowed a 1 inch bone. D was not liable for strict liability b/c the injury producing substance (the bone) was natural to the preparation of food served. It was reasonably expected by its very nature and the food was not unfit/defective.
a. CA Rule: no strict b/c chicken bone is natural
b. Test to determine whether food is defective: if it’s natural to preparation of food, D can’t be laibile. P could still have a negligence cause of action; jury would have to weigh Carroll Towing factors
2. One inch chicken bone in the enchilada that cut the person’s throat
3. What would happen under the consumer explanation test here?
4. Talking about consumers generally
5. Maybe he knew - and there was contributory negligence
6. Held, demurrer to the warranty and tort strict liability claims should be sustained
7. If the injury-producing substance is natural to the preparation of the food served, it can be said that it was reasonably expected by its very nature and the food cannot be determined unfit or defective
8. A P in such a case has no causes of action in strict liability or implied warranty
9. The Ds owe no duty to provide a perfect enchilada, but under this rule they may still be liable for negligence in preparing the food if that nelgience is proved
10. Justice Mosk, dissenting:
a. The majority hold that processed food containing a sharp, concealed bone is fit for consumption, though no reasonable consumer would anticipate finding the bone
b. They declare in effect that the bone is natural to the dish, therefore the dish is fit for consumption
c. The majority enver explain why this should be the rule, when it is universally held that in the analogous case of a sharp bit of wire in processed food, ability occurs under both the implied warranty of fitness and the theory of strict liability for defective consumer products
v. Jackson v. Nestle-Beich, Inc. abandonment of foresign natural doctrine in favor of reasonable consumer expectations test)
1. P broke a tooth on a hard pecan shell embedded in a chocolate pecan candy. D argued the substance was natural to the pecans, not foreign. The foreign-natural doctrine was abandoned in favor of consumer's reasonable expectations; a reasonable consumer wouldn't expect a hard pecan shell in the candy; judgment for P.
a. Consumer expectations test: a harm causing ingredient in a food product is a defect if a reasonable consumer would not expect the food product to contain that ingredient. Measures liability by what the reasonable consumer expects to be in the product. Start w/ what consumers expecting; D will have defective product if deivates from that expectation (majority rule). Not based on idiosyncratic expectations of an individual person.
2. Consumer expectations (jackson)
a. 761 note 1: products restatement: if a reasonable consumer would not expect the food product to content that ingredient
3. Compare: natural/non-natural distinction
a. Mexicali rose - natural to the preparation of the food
b. California rule
4. The P allegedly broke a tooth on a hard pecan shell embedded in a chocolate covered pecan caramel candy purchased in a sealed can and manufactured by Nestle
5. Nestle moved for summary judgment the ground that the substance was natural to pecans, not foreign
6. Held, affirming the intermediate appellate court’s decision, the foreign-natural doctrine is unsound and should be abandoned
7. Instead, the consumer's reasonable expectation is  the test of defectiveness under the Second Restatement 
8. Food products and consumer expectations
a. The Products Restatement provides that a harm-causing ingredient in a food product is a defect if a reasonable consumer would not expect the food product to contain that ingredient
b. Is the consumer expectations test particularly apropos in food cases?
c. If the standard was simply whether the food departs from its intended design, which is the new Restatmetn’s general standard for manufacturing defects, would that mean that if the seller of chicken enchiladas or nut-candies enve even tried to remove bones or shells there would be no strict liability, since in that case there would be no departure form intended esgin?
d. Most courts do not follow the foreign-natural distinction in Mexicali Rose but rely on customer expectations instead
9. Emotional distress damages
a. Finding something unpleasant in food may cause emotional distress without any physical harm
b. Courts have traditionally restricted such pure emotional claims
c. When a food manufacturer serves a contaminated food product, it is well within the scope of foreseeable harmful consequences that the individual served will suffer emotional distress, the court said
d. Dissenters thoguht that rules developed for negligence cases should not be carried over to strict products liability, and that there should be no recovery absent physical harm
10. Proof
a. Might a P have proof problems in some food cases?
e. Design Defects (affects the whole line of products)
i. Overview: whole line of products is defective
ii. Leichtamer v. American Motors Co. (crashworthiness doctrine; reasonable consumer expectations test)
1. Ps were passengers in a Jeep which overturned. The roll-bar was displaced towards the passengers, causing injuries and death. Ds were liable for the design defect of the roll-bar; an instruction may be given on the issue of strict liability in tort if the P adduces sufficient evidence that an unreasonably dangerous product design caused/enhanced P’s injuries in the course of foreseeable use. A product may be found defective in design if the P demonstrates the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner. The roll-bar was not designed for a back to front rollover and the company knew it had not provided tests for this kind of hazard (defect in the design).
a. Crashworthiness Doctrine: manufacturers are liable for harms caused by defective products that are put to foreseeable uses, even if unintended by the manufacturer (misuse). Allows P to sue for injuries that were enhanced by the product’s defective design, even if D was not gelling. Manufacturer must have taken into account foreseeable misuse.
b. Ps expected roll-bar would protect them from all rolls as advertised
c. Test applied is reasonable consumer expectations test
d. Even if driver misuses vehicle, they have an expectation the car will be crashworthy
2. The Consumer expectation test:
a. Leichtamer (pg. 762)
i. Product may be found defective in design if the P demonstrates that the product failed to perform as safely as an ordinary consumer would expect when sued in an aintended or reasonably foreseeable manner
ii. Consumer expectation test is reserved for situations where the everyday experience of consumers have an expectation, that are based on their everyday experience
iii. This is a situation that didn’t fall into that
iv. That put a distinct limitation on the consumer expectation test
3. Applying the consumer expectation test to different circumstances:
a. What if P had no explicit expression?
i. Still an open debate
b. What if the causes of the injury is complicated?
i. California: Soule
c. What if the injured person is a bystander?
d. What if the produce is a new product
e. What if the consumer knows the product is dangerous?
f. What type of expectation is needed?
g. What if the consumer is a child?
4. The issue of crashworthiness of vehicles - note 6 on 765
a. Mftr. must take into account foreseeable misuse
5. Appellees did not claim that there was any defect in the way the vehicle was manufactured in the sense of departure by the manufacturer from design specifications
6. The vehicle was manufactured precisely in the manner in which it was designed to be manufactured
7. It reached Paul Vance in that condition and was not changed
8. The vast weight of authority is in support of allowing an action in strict liability in tort for design defects
9. Strict liability in tort has been applied to design defect second collision cases
10. While a manufacturer is under no obligation to design a crash proof vehicle, an instruction may be given on the issue of strict liability in tort if the P adduces sufficient evidence that an unreasonably dangerous product design proximately caused or enhanced P’s injuries in the course of a foreseeable use
11. A product may be found defective in design if the P demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonable foreseeable manner
12. A product will be bound unreasonably dangerous if it is dangerous to an extent beyond the expectations of an ordinary consumer when sued in an intended or reasonably foreseeable manner
13. Since the roll bar was designed for a side roll over only and not a back to front roll over, and since the company knew it had not provided tests for this kind of hazard when it advertised the Jeep for off the road use, punitive damages were warranted
14. Design defects
a. Notice that the defect in Leichtamer was in the design of the product, and was not simply the result of some flaw in manufacture
b. Design defects are difficult to define and identify
c. In addition, design defect claims threaten manufacturers in ways that manufacturing defect claims do not
d. If a product is defective in manufacture, only a few products with flaws will be in circulation
e. But if a product is defectively designed, every one of the products represents a potential lawsuit against the manufacturer
15. Consumer expectations and unreasonable danger
a. As noted in § 2 above, the Restatement Second provides that a product would be considered defective if it was more dangerous than the ordinary consumer would expect
b. When applied to design defect cases, this test raises many difficult questions
c. Think about how consumer expectations might be proved in court
d. Would it be proved by:
i. The P’s testimony about her own expectations;
ii. The jury’s general knowledge about safety expectations; or
iii. Expert testimony?
16. Consumer expectations and obvious dangers
a. Many commentators and courts consider the consumer expectations test of section 402A a pro-P test
b. But what if a product’s danger is obvious?
c. Wouldn't a P always lose such a case, because the product would not be more dangerous than the ordinary consumer would expect?
17. Enhanced injuries
a. The crashworthiness doctrine allows a P to sue for the injuries that were enhanced by the product's defective design
iii. Soule (problem b/c cause of injury is complicated - no ordinary consumer expectation)
1. Woman driving and another car skids into her; wheel comes through floorboard
2. Court: she couldn’t use the reasonable consumer expectation test b/c ordinary consumer would not expect/understand how an automobile design should perform under the circumstances of this collison
3. P shows what a reasonable consumer would think through testimony; expert won’t work b/c not an ordinary consumer. Experts used to supply info to juries re info that’s out of their knowledge zone.
iv. Injured Person a Bystander (Problem)
1. Bystander has no expectation b/c they’re not the consumer. Only expectations we have are for someone who wasn’t the plaintiff
v. Brand New/Old Products (Problem)
1. Brand new: less likely to have reasonable expectations
2. Old: risker product: expectations are lower
vi. Johnson v. US
1. When product is one of common experience, juries can rely on their reasonable expectations
2. If it’s a special product and reasonable consumer expectations test is not feasible, you use the risk-benefit test
3. Where the product is one of  common experience, encountered generally in everyday life, the jury can rely on its own expectations of safety in applying the test. Where a product is in such specialized use that the general public is not familiar with its safety characteristics, a manufacturer may still be able fit the safe performance of the product fell below the reasonable, widely shared minimum expectations of those who do not use it
4. The consumer expectations test is not suitable in all cases. It is reserved for those case where the circumstances of the product’s failure permit an inference that the product’s design performed below the ligament, commonly accepted minimum safety assumption of its ordinary consumers
vii. Knitz v. Minster Machine Co.
1. D manufactured a press and sold it to a company who added a foot pedal tripping device. To complete her task, P found it necessary to move the foot pedal w/ her hand, causing the ress to descend and cut off 2 of her fingers. The safety device which would have physically pulled back the operator’s hands was not attached. P made out a genuine issue of fact re whether the press design was defective by allowing accidental tripping of the foot pedal control had in failing to provide a point of operation guard when the foot pedal was operative. The design was (1) more dangerous than an ordinary consumer would expect when used in an intended or reasonably foreseeable manner (reasonable consumer expectations test), and (2) the benefits of the challenged design did not outweigh the risk inherent in the design (risk-utility balancing test).
a. Ask whether if the design defect were known at the time of manufacture, a reasonable person would conclude the utility of the product did not outweigh the risk inherent in marketing the product w/ that defect.
b. Specialized machine: reasonable consumer expectations for those who normally cause the machine
c. Court: no ordinary expectation; wouldn't be able to use reasonable consumer expectation test (wheel coming through floorboard case)
d. When no consumer expectation, must use risk-utility test (disjunctive test - OR); must use risk-utility when product is special and there's no consumer expectation. Consider gravity of danger imposed, likelihood of injury, and utility of the product versus the burden of producing a mechanical and technologically feasible alternative.
2. Knitz (pg. 765): the risk-utility test
a. If the benefits of the challenged design do not outweigh the risk inherent in such design
b. Factors that must be considered
c. Hard for consumers to have expectations about the product
d. Especially in regard to the safety mechanism
e. Selmi thinks you can apply the consumer expectation test, but doesn’t matter
f. So the court ends up applying the risk utility test
g. Sounds like the carroll towing test
h. Products liability is supposed to set out a different type of standard
i. The consumer expectations test does that
j. But it has limitations
k. So courts search for an alternative test
l. And the risk utility test is the test that they have adopted
m. But, they insist that it is not the same test that is used for negligence
n. Because if it was, we wouldn't need products liability
o. So how does it differ from negligence?
p. In a few ways, which we will see
q. Relationship of strict liability risk-utility test to negligence
r. The California rule: barker (pg. 768): consumer expectation and modified risk utility
s. Apply in Campbell (pg. 768 note )
t. If the benefits of the challenged design do not outweigh the risk inherent in such design
u. Factors that must be considered
v. Sounds similar to carroll towing
w. Difference is the focus isn’t on conduct, which is what nelgience focuses on, but is on the product itself and the risks and benefits of the product
x. The second difference is that the jury instructions are different
y. Not RPP instructions, but focus on the RPP itself
3. The case presents us with the question of whether a motion for summary judgment pursuant to Civ. R. 56 should have been granted to appellee
4. The focus of the inquiry in Leichtamer was what construed a defective condition unreasonably dangerous as formulated by Section 402A of the Restatement of Torts
5. We adopted a variation of the familiar consumer expectation test of Section 402:
a. A product is in a defective condition insolubly dangerous to the user or consumer if it is more dangerous than an ordinary consumer would expect when sued in an intended or reasonably foreseeable manner
6. This standard followed as a logical development from commercial warranty origins of strict liability in tort
7. It reflected the commercial reality that implicit in a product's presence on the market is a representation that it will safely do the jobs for which it was built
8. Unlike the factual setting in Leichtamer, there are situations in which the consumer would not know what to expect, because he would have no idea how are the product could be made
9. Such is the case sub judice
10. Difficulty could arise, for example, where the injured party is an innocent bystander who is ignorant of the product and has no expectation of its safety, or where a new product is involved and no expectation of safety has developed
11. Conversely, liability could be barred hypothetically where industrial workmen gradually learn of the dangers involved in the machinery they must sue to make a living and come to expect the dangers
12. In such cases, the policy underlying strict liability in tort, requires that a product may be found defective design, even if it satisfies ordinary consumer expectation, if through hindsight the jury determines that the product's design embodies excessive preventable danger, or, in other words, if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design
13. Accordingly, we hold that a product design is in a defective condition to the user or consumer if:
a. It is more dangerous than an ordinary consumer would expect when sued in an intended or reasonably foreseeable manner; or
b. If the benefits of the challenged design do not outweigh the risk inherent in such design
14. Factors relevant to the evaluation of the effectiveness of the product design are the likelihood that the product design will cause injury, the gravity of the danger posed, and the mechanical and economic feasibility of an improved esing
15. We conclude that appellant has made out genuine issues of fact of whether appellee’s press design was defective by allowing accidental tripping of the foot pedal control and in failing to provide a point of operation guard when the foot pedal is operative
16. Specifically, appellant provided an affidavit of James J. McCarthy, a former safety engineer for General Motors Corporation, involved with analysis of machine accident potential
17. McCarthy’s affidavit states, inter alia, that in his opinion the press is defective because of inadequate guarding at the point of operation caused by failure to attach a barrier or interlock gate guard to prevent entry of the operator’s hands into the danger area while the ram is descending
18. The press is defective because of inadequate guarding of the foot pedal of the foot switch to prevent inadvertent tnery and tripping
19. Different tests for design defects v. manufacturing defects
a. The distinction between design defects and manufacturing defects is fundamental in American law
b. The Restatement Second used the same test - consumer expectations - for both kinds of defects, and some courts continue to do that
c. The products liability laws of amnay other countries also apply the same rules to each type of defect
d. But a great number of modern American courts utilize a different set of rules for each type of defect - frequently today using some form of strict liability for manufacturing defects (often using the consumer expectations test) and risk-utility balancing for design defects
e. The Restatement Third expressly adopts a reasonableness (risk-utility balancing) test ast hes standard for judging the defectiveness of product designs, but provides in a comment that consumer expectations, while they do not constitute an independent standard for judging design defects, amy substantially influence or even be ultimately determinative on risk-utility balancing, because they relate to foreseeability and frequency of the risks of harm
f. Does this preserve a useful role for both tests
20. Using both tests for design defects
a. Some jurisdictions use the consumer expectations and risk-utility balancing tests in combination, usually in the alternative, either leaving it other parties’ choice or choosing one or the other based on its suitability to the facts of the case
b. However, both the consumer-expectation test and the risk-utility test continue to have their place in the law of strict product liability based on design defect
c. Each part is entitled to choose its own method of proof, to present relevant evidence, and to request a corresponding jury instruction
d. If the evidence is sufficient to implicate the risk-utility test the broader test, which incorporates the factor of consumer expectations, is to be applied by the finder of fact
21. Negligence disguised as strict liability?
a. Where the consumer expectations test is discarded and the risk utility test is adopted to control liability for design defects, does all this sound like Carroll Towing and thus like a regular negligence analysis?
b. Sometimes courts have tried to distinguish risk utility balancing on a negligence theory from the same balancing in strict liability cases by saying nelginece is about conduct of the manufacturer, while strict porductsl liability is about the defectiveness of the product itself
c. Yet behind every product’s quality or lack of quality is the D’s conduct
d. Is the distinction therefore illusory?
22. Negligent design theory
a. As Judge Posner put it in Mesman v. Crane Pro Services:
i. Expressly requiring proof of negligence in a design defect case, as Indiana law does, though unusually really isn’t much of a legal innovation, since defect always implied something that should not have been allowed into the product - something, on other words, that could have been removed at a reasonable cost in light of the risk that it created
b. A number of states allow a P to proceed on a negligent design theory, which requires proof of the same elements as any other negligence case
viii. Barker v. Lull Engineering Co. (2 part CA rule - consumer expectations & risk utility)
1. P lifted a load of lumber off the ground. The loader began to vibrate on the uneven ground as it was about to tip over; P scrambled out and was seriously injured when lumber fell off the load. The ladder had no protective canopy or outriggers to steady it - nothing to protect D if the lumber falls out from falling on him. D was liable from defective design: P demonstrated the product failed to perform as safely as an ordinary consumer would expect when sued in the intended and reasonably foreseeable manner and P proved the product’s design proximately caused his injury. The Ds failed to prove that the benefits of the challenged design outweigh the risk of danger inherent in the design.
a. P must prove the design caused the harm; D then must justify the product’s design. If the D fails to prove the benefits outweigh the risks, the P will prevail
b. CA Rule: consumer expectation and modified risk utility - uses both tests (reasonable consumer & proximate causes test:
i. P proves the products’ design proximately caused his injury; then, the burden shifts to D to prove the utility outweighs the risk. Prox cause important b/c there likely won’t be any itnervenign causes
ii. D’s burden: has to explain why they designed the product that way. Differs from negligence b/c P bears the burden in negligence cases
2. The California rule: Barker (pg. 768): consumer expectation and modified risk utility
a. Modification is that the burden shifts
b. The design of the product has to proximately cause the injury
3. Apply in Campbell (pg. 768)
4. P, an inexperienced operator of a high lift industrial loader, lifted al od of lumber 10-18 feet off the ground
5. The ground was uneven and the loader began to vibrate as if it were about to tip over
6. Responding to warning shouts of fellow workers, the P scrambled out of the loader
7. He was hit and seriously injured by lumber falling from the aod
8. The loader had no protective canopy and no outriggers to steady it
9. We hold that a product is defective in design:
a. If the P demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner; or
b. If the P proves that the product's design proximately caused his injury and the D fails to prove that on balance the benefits of the challenged design outweigh the risk of danger inherent in such design
10. Burden-shifting
a. Notice that Barker shifts the burden of proof to the D to justify its design by pointing to a suitable risk-utility balance
b. Only a few courts have embraced this burden-shifting idea
c. The shift occurs quite easily
d. All the P must do is prove that the design caused the harm
e. The burden of justifying the product's design then falls on the D
f. If the D fails to prove that the benefits of the design outweigh the risks of the design, the P will prevail
11. Limiting Barker’s application
a. Strict liability under the consumer expectations test will not always be available under Barker, because California Ps can choose the consumer expectations test only where the ordinary consumer, based on everyday experience could determine how safely a product would have performed in the injury causing event that occurred
b. The key factor is not the product’s complexity, but whether in the context of the facts and circumstances of its failure, the product is one about which the ordinary consumers can form minimum safety expectations
c. Illinois, which also follows the Barker model, has said that nothing in our past decisions, even when we have applied the risk utility test, has signaled a rejection of the consumer expectation test merely because a complex product was involved
ix. Trash Truck case: joint & several liability will be important
x. Genie Industries, Inc. v. Matak (reasonable alternative design test)
1. P was killed when he and another employee attempted to move an aerial lift while it was fully extended, despite a warning label clearly saying such maneuver could result in injury/death. A product manufacturer is not liable for a design defect unless a safer alternative design exists and the defect renders the product unreasonably dangerous (risks outweigh utility). Aerial lift was not unreasonably dangerous:
a. Likelihood of misuse is basically nonexistent (utility outweighs gravity and likelihood of injury)
b. No evidence of substitute product that would meet the same need and not be unsafe or unreasonably expensive
c. No safer alternative (only slight evidence)
d. Risk of tip over is obvious and readily avoidable
e. Ordinary consumers’ expectations: danger of misuse is obvious, even to someone not trained in handling the aerial lift
f. Test for Design Defect:
i. Safer alternative design (economic and technological feasibility of alternative design);
ii. Risk outweighs utility
g. Tests: reasonable (safer) alternative design (P has to prove there’s an alternative product that would’ve reduced the risk); then prove risk-utility
h. Here, P met burden to prove alternative design: no less than a scintilla of evidence (just enough that if jury believed it, they could conclude there was a reasonable alternative design)
i. Strict utility test factors:
i. Whether gravity outweighed utility
ii. Substitute that would meet the same need and not be unsafe
iii. Safer alternative design
iv. Danger of misuse readily avoidable
v. Ordinary consumer expectations (odd b/c different test)
2. Test for Design Defect
a. Safer alternative design
i. Jury versus Court issue?
ii. Analysis of the four alternatives
iii. Was the proof sufficient?
b. Risk outweighs utility
i. Jury versus court issue?
3. Genie manufacturer aerial lifts
4. Workers on church
5. At first they were safely using the lift
6. But church employee suggested they leave the lift up when they move it
7. Lift tips over with the person in it, hits head, dies
8. Core of this case is the idea of safer alternative designs
9. Barker case in CA is a minority case
10. Most cases don’t shift burden to D, still keep burden on the P
11. Three alternative designs were suggested, and then the counsel suggested a fourth one
12. The evidence of a safer alternative was weak, but it was enough
13. So they accepted it as possible
14. Genie (continued): five factors: what are they?
a. Gravity and likelihood of injury outweigh the lift’s utility
b. Substitute
c. Safer alternative design
d. Danger of misuse obvious and readily avoidable
e. Ordinary consumer expectation
15. Balancing?
16. AWP-40S not unreasonably dangerous - decision in Genie case
17. Other questions
a. In product cases, must a P always prove an alternative design?
i. Typically, yes
b. Economic and technological feasibility of the alternative design
i. Honda (pg. 775 n. 4)
c. Exception: manifestly unreasonable designs: pg. 776 n. 8
18. Safer alternative design
a. The Ps’ evidence of a safer alternative design for the AWP - 40S came from two sources
b. Ken Zimmer, an expert on aerial lift design and manufacture, tesified to three alternative designs, referred to as the automatic drop-down design, the pothole protection design, and the chain and padlock design
c. A fourth design - the block design - was suggested by Matak’s attorney during direct examination of Genie’s expert, Rick Curtin
d. To impose liability on Genie, the Ps must have presented evidence of an alternative design that:
i. Would have been safer or Matak and prevented or significantly reduced his risk of injury;
ii. Would not have been less safe in other circumstances and increased the risks to other users;
iii. Would not have substantially impoiared the lift’s utility; and
iv. Was economically and technically feasible at the time
e. Genie argues that there was no evidence to support a design of this kind
f. We disagree
g. The evidence of a safer alternative design is weak, but we cannot say that it is less than a scintilla
h. Accordingly, we turn to Genie’s second argument, that there is no evidence that AWP-40S is unreasonably dangerous
19. Risk-utility balancing
a. Whether a defective design renders a product unreasonably dangerous depends on whether the product's risks outweigh its utility
b. This balancing is for the jury unless the evidence allows but one reasonable conclusion
c. In the case before us, the evidence of the AWP-40S’s utility is undisputed
d. The lift is designed to be small, lightweight, portable, and relatively inexpensive
e. To accommodate wide variety of working environments, the lift uses outriggers with manual leveling jacks to stabilize the lift once it is positioned
f. This allows the lift to be sued on surfaces that are not completely flat, such as the gradually sloped floor in this case, without having to sacrifice stability
g. Furthermore, the lift is designed so that the outriggers are removable in order to keep the lift as narrow as possible when being moved
h. This allows the AWP-40S to fit through standard door frames, therein expanding the range of uses for the machine
i. As previously explained, the lift also irnciproates a mechanical interlock to make sure that all four outriggers are installed and the leveling jacks are firmly pressed against a given workspace
j. Until the outriggers are property set, the ift cannot be operated
k. This maximise the utility of the lift while still ensuring that it is used safely
l. The risk is that a user will ignore the instructions in the user manual, the signs on the ift itself, and the danger, obvious to even a casual observer, that the lfit will tip if the outriggers are removed when a person is on a fully elevated platform
m. So obvious is the risk of danger from misuse of the lift that the evidence does not reflect a single other accident involving a fully extended 40’ lift
n. The undisputed evidence is that Genie has sold more than 100,000 WP models lifts all over the world, which have been used millions of times
o. But the record does not reflect a single issue as egregious as that in this case
p. The five factors to be considered in determining whether a product’s risk outweighs its utility conclusively establish that the AWP-40S is not, on this record, unreasonably dangerous
q. The first is whether the gravity and likelihood of injury outweighs the lift’s utility
i. While misuse of the lift can result in the most serious injury, as this case illustrates, the likelihood of its occurrence is all but nonexistent
ii. The danger was patent
r. The second factor asks whether there is a substitute that would meet the same need and not be use or unreasonably expensive
i. There is no evidence of one
s. The third factor si whether there is safer alternative designs
i. As we have already explained at length, there is only slight evidence of such a design
t. The fourth factor is whether the danger of misuse is obvious and readily avoidable
i. The risk of tip-over is both
u. The last factor considers ordinary consumers’ expectations
i. Again the danger of misuse is obvious, even to someone not trained in handling the AWP-40S
v. These factors require the conclusion that the AWP-40S is not unreasonably dangerous
20. Accordingly, we reverse the judgment of the court of appeals and render judgment for petitioner
21. Dissenting judges argued that because there was some evidence in the record to support the jury verdict, the court should have affirmed
22. Reasonable alternative design (RAD)
a. Throughout the twentieth century, the great majority of design defect cases have involved proof by the P of a feasible alternative design - proof of some practicable, cost-effective, untaken design precaution that would have prevented the P’s harm
b. The Products Restatement says that a product is defective in design when the seller could have reduced or avoided the product’s foreseeable risks of harm by the adoption of a reasonable alternative design, and he omission of the alternative design renders the product not reasonably safe
c. In other words, the Products Restatement requires RAD proof, with only very narrow exceptions
23. Rejecting the RAD requirement
a. Some courts have soundly rejected the Restatement Third’s approach, and long with it, any requirement of proof of a reasonable alternative design
b. Logically, the consumer expectations test includes no requirement of RAD proof, so courts that reject risk-utility balancing generally also reject a RAD requirement
c. Of course, that such proof is not required does not mean that it is no offered in many cases
d. Certainly if the existence of RAD is a factor in a multi-part test, as in a number of states, it remains an important piece of evidence
e. Why would a P want to introduce evidence of RAD, regardless of the legal test used in the case?
24. What is an alternative design?
a. A most intriguing question arises when you try to figure out what counts as an alternative design
b. It depends how you characterize the product
25. When is an alternative design reasonable?
a. A number of courts have held that a P has proved the existence of a reasonable alternative design by adducing expert testimony that a specific improvement is safer and would not impair the product’s usefulness or impose unreasonable costs
b. Both technological and economic feasibility are also important components of P’s RAD proof
26. Already-existing alternatives
a. Perhaps the clearest evidence of a reasonable alternative design is that similar products already on the market have safer designs
b. However, mere proof that a competitor uses a different design does not by itself establish that the competitor’s design is safer than the D’s design, or that it would be economically feasible for the D to adopt it
c. What if a P shows that the D-manufacturer itself sues a safer design in another part of the product that performs the same function as the challenged design?
d. Even where an alternative design exists, however, it may not be found to be a reasonable substitute in the actual market
27. Experts and prototypes
a. In requiring reasonable alternative design evidence, the Products Restatement specifically asserts that the P is not required to build a prototype
b. But might the P run a strong risk of losing a design defect case if she can’t afford to design, build, and test an alternative design?
c. RAD testimony is virtually always offered through an expert witness
d. Some decisions have discarded the testimony of highly qualified experts on the ground that the expert had not built and tested an alternative design product
28. Manifestly unreasonable designs
a. The Products Restatement provides that in one narrow case, the jury might properly infer that safer and reasonably feasible alternative designs were available without explicit evidence
b. Section 2, comment e, suggests that the designs of some products are so manifestly unreasonable because of their negligible utility and high risk of danger, that defectiveness could be found even without proof of an alternative
xi. California risk utility jury instruction
1. A product is defective in design:
a. If it fails to perform as safely as an ordinary consumer would expect when used in an intended reasonably foreseeable manner
b. If there is a risk of danger inherent in the design which outweighs the benefits of that design
xii. Judicial council civil jury instruction - design defect - risk benefit test - essential factual elements - shift burden of proof
1. To establish this claim, name of the P must prove all of the following
a. That name of D manufactured/distributed/sold the product
b. That name of P was harmed; and
c. That the product’s design was a substantial factor in causing harm to name of P
2. If name of P has proved these three facts, then your decision on this claim must be for name of P unless name of D proves the the benefits of the product’s design outweighs the risks of the design
xiii. The shift in the burden of proof that the Barker case has is not easy to prove for the D
xiv. California does it - but it's rare
xv. It allows the P to get to the jury on a relatively little showing
xvi. Then the burden is on the D
xvii. Otherwise you get something like the Genie case, where the P has the burden to prove that the risk outweighs the burden
xviii. The special case of drugs
1. Restatement 402A - Comment K
a. Unavoidably unsafe products
b. No design defect liability under consumer expectation test or design defect
c. Liability for failing or warn. Or negligence
2. Modern rule: rejects 402A
a. Very limited design defect liability
b. California rule in Brown v. Superior Court (1988): no design defect for drugs. Only manufacturing defect, failure to warn, or negligence
3. Note: defective drugs
a. Restatement Second
i. Section 402A of the Restatement Second, comment k, provided that some products are quite incapable of being made safe in their intended and ordinary use, saying that this is often true with drugs
ii. The Pasteur rabies vaccine is given as the prime example, a vaccine which not uncommonly leads to very serious and damaging consequences, but which guards against a disease which invariably leads to a dreadful death
iii. Thus, according to comment k, such a product is neither defective nor unreasonably dangerous
iv. The court in Cochran v. Brooke, quoted this comment with approval in affirming a directed verdict for the drug manufacturer in a case in which the P was rendered almost blind as a result of taking ap prescription drug for treatment of arthritis
v. Some courts still work out their products decisions in terms of the old 402A, and hence apply comment k in drug and medical product cases
b. Restatement of Products Liability § 6
i. The Products Restatement, by requiring foreseeable harm in a design defect claims, ahs made Comment K’s special rules obsolete where the new Restatement is fully accepted
ii. The Products Restatement actually goes further than Comment k by providing immunity in any cases where reasonable health care provider who knows both the benefits and risks would prescribe the drug
iii. This seems to mean that manufacturers of drugs and related products need not exercise reasonable care under a risk utility balance to make a safer drug
iv. To get this protection, the drug must provide benefits in excess of harms, but it still need not be as safe as it could be with reasonable cost or effort
v. Sot courts that have considered this provision of the Products Restatement have rejected it
c. Manufacturing defects
i. Strict liability may still apply to drugs and medical products if a manufacturing flaw is demonstrated
f. Warning or Information Defects
i. Point of Sale and On-Product Warnings
1. Level of detail required in the warning (i.e. when will a warning be legally sufficient):
a. Use pg. 789 n. 1: warnings must be:
i. Reasonably clear
ii. Sufficient force and intensity to convey the nature and extent of the risks to a reasonable person
b. Relation to negligence: stronger warning required
c. The obvious danger rule: still exists...but
2. Six questions
a. What if the P admits that he did not read any of the information?
i. You lose
b. What if P admits that he already knew of the danger, although the warning was inadequate?
c. If the defect is obvious, does this prevent the design defect case?
d. How could Hobart have a  duty to warn about dangers of the grinder when Hobart had equipped it with a guard?
e. Can warning prevent a design defect case?
i. Hypo: the warning on the garbage truck
1. Danger - do not insert any object while compaction chamber is working - keep hands and feet away
f. Must warning also be in a foreign language?
3. Information (warning) defects
a. When are warnings to the ultimate user not needed?
i. Learned intermediaries
1. Example: prescription drugs
2. Exceptions: if the learned intermediary will not be in a position to reduce risks
3. Example: mass inoculations
4. Note: learned intermediaries and sophisticated users
a. Prescription drugs: the learned intermediary rule
i. What warnings should accompany a prescription drug and to whom should the warnings be given?
ii. Most courts say the manufacturer must provide warnings only to the doctor who might prescribe, not directly to the patient
iii. When the manufacturer does in fact give appropriate warning or information to the physician, it is said that the physician is a learned intermediary upon whom the manufacturer can properly rely, and the warning can be couched in terms the physician can understand, not necessarily terms the consumer would grasp
iv. And no warning at all is required if the physician already knows the danger
v. The rule has been extended to exempt pharmacies form strict products liability when they properly fill a physician's prescription
b. Direct marketing of drugs
i. If a drug manufacturer advertises its prescription drugs directly to consumers, does the learned intermediary doctrine apply to defeat a consumer’s failure to warn claim?
ii. Perez v. Wyeth Laboratories., Inc., held that it did not
iii. But few if any states have agreed with this direct marketing exception
c. The Products Restatement approach
i. The Products Restatement provides that warnings about the health risks of prescription drugs and medical devices must be given directly to consumers only when the manufacturer knows or had reason to know that the learned intermediary will not be in a position to reduce the risks of harm in accordance with the instructions or warnings
ii. When might this occur?
iii. Comment e gives as an example the administration of mass inoculation, where health care providers are not in a position to evaluate individualized risks of the vaccine
iv. Patients should be directly warned in that situation, if such warnings are feasible and would be effective
d. Sophisticated users
i. Similar rules apply to those who supply products to sophisticated users, meaning those users who are already aware or should be aware of the product’s danger,s such as members of a trade or profession in which such knowledge is widespread
ii. In such a case, the sophisticated users’ knowledge of the product's dangers is the equivalent of prior notice
iii. Is the sophisticated user rule merely a variant of the open and obvious rule?
e. Suppliers of bulk goods
i. Similarly, those who supply goods in bulk may be permitted to rely upon their buyers to sue the goods properly and to pass on any appropriate warnings
ii. For instance, a supplier of bulk chemical to a manufacturer ordinarily need not try to warn ultimate users of the manufactured product
iii. This means that the product is not defective for lack of a warning to the ultimate consumer
iv. Although some courts treat this defense as a rule of law, others make it turn on the reasonableness of relying upon the particular buyer to pass warnings along to those who might be affected
v. In the latter view, the trier would consider the risks and utilities and the ease or difficulty of giving a warning directly to the user who might be affected
f. Manufacturers of components parts
i. Manufacturers of components used in producing a final, complete product are rarely required to warn ultimate users of dangers that may result from the way their components - or raw materials they have supplied - are integrated into the final products
ii. Nor does the manufacturer of one component part owe any duty to warn about the hazards of some other component part when both have been integrated by someone else into a final product
iii. A slightly different scenarios presented where a manufacturer knows that its product must be used in combination with a third-party product in order to function
iv. A duty to warn end users of the dangers arising from that combination was imposed on steam-pipe valve manufacturers in In re New York City Asbestos Litigation
ii. Suppliers of bulk goods
iii. Sophisticated users
4. Liriano v. Hobart (even if activity is obviously dangerous, doesn’t mean user will know safeguards are available)
a. P was severely injured on the job when his hand got caught in a meat grinder manufactured by D and owned by P’s employer. The meat grinder was sold with a safety guard, which the employer removed. The machine had no warning indicating the grinder should only be operated with a safety guard attached. P sued the manufacturer on a failure to warn clima. D had a duty to warn that the grinder should only be operated when there is a safety guard attached: one who grinds meat can benefit not only from being told his activity is dangerous but also from being told there is a safer way. Even if most ordinary users know the risk of using a guardless meat grinder, it does not follow that a sufficient number of them will also know that protective guards are available. It is this information a reasonable manufacturer has a duty to convey even if the danger of using a grinder itself is obvious. A reasonable manufacturer would inform the users that safety guards exist and that the grinder was meant to be used only w/ such guards. Thus, even if NY would consider the danger of meat grinders to be obvious as a matter of law, that obviousness does not substitute for the warning.
b. The Liriano problem (pg. 782): is a warning needed if the danger is obvious?
i. Function of warnings:
1. To inform of risks
2. To inform of alternatives that would avoid the risks
ii. Which function applies here?
iii. Test for determining when a warning is required?
iv. If you are the D here, what is the argument that no warning is necessary?
v. It’s telling them something they already know
vi. If that’s true, is a warning necessary?
vii. Court seems to be talking about reasonableness
viii. So the question becomes, how does this differ from negligence?
ix. This seems like the same test for negligence
x. So what differentiates it from negligence?
xi. Causation is an issue also
xii. Relation of failure to warn under strict liability to that under negligence
xiii. Causation
1. Why is causation an issue?
2. Solutions:
a. Shift in the burden of proof
b. Heeding presumption
3. What’s the difference between the two?
c. More than a hundred years ago, a Boston woman named Maria Wirth profited from an argument about obviousness as a matter of law that is very similar to the one Hobart argues today
d. Wirth was the owner of a house on whose property there was a coal hole
e. The hole abutted the street in front of the house, and casual observers would have no way of knowing that the area around the whole was not part of the public thoroughfare
f. A pedestrian called Lorenzo fell into the coal hoel and sued for her injuries
g. Writing for a majority of the Supreme Judicial Court of Massachusetts, Olvier Wendell Holmes, Jr., held for the D
h. He noted that, at the time of the accident, there had been a heap of coal on the street next to the coal hole, and he argued that such a pile provided sufficient warning to passers-by that they were in the presence of an open hole
i. A heap of coal on a sidewalk in Boston is an indication, according to common experience, that there very possibly maybe a coal hole  to receive it
j. And that was that
k. It was true, Holmes acknowledged, that blind men, and foreigners unused to our ways, have a right to walk in the streets, and that such people might not benefit form the warning that piles of coal provided to sighted Bsotonians
l. But Holmes wrote that coal-hole cases were simple, common, and likely to be oft repeated, and he believed it would be better to restalibhs a clear rule than to invite fact-specific inquiries in every such case
m. In simple cases of this sort, he explained, courts have felt able to determine what, in every case, however complex, Ds are bound at their peril to know
n. With the facts so limited, this was an uncomplicated case in which the D could, as a matter of law, rely on the P’s responsibility to know what danger she faced
o. Justice Knowlton disagreed
p. His opinion delved farther into the particular circumstances than did Holmes’s opinion for the majority
q. In so doing, he showed that Lorenzo’s failure to appreciate her preirl might have been foreseen by Wirth and hence that Wirth’s failure to warn might constitute negligence
r. He noted, for example, that the accident occurred after nightfall, when Lorenzo perhaps could not see, or recognize, the heap of coal for what it was
s. There was a throng of persons on the street, such that ti would have been difficult even in daylight to see very far ahead of where one was walking
t. And the P was, in fact, a foreigner unused to Boston’s ways
u. She had just come from Spain, and had never seen coal put into a cellar through a coal hole
v. In sum, the case was not the simple one that Holmes had made it out to be
w. What is more, none of the facts he recited was either unusual or unforeseeable by Wirth
x. What kind of conduct is required under complex conditions, to reach the usual standard of due care, namely, the ordinary care of persons of common prudence, is a question of fact
y. And thus a question for a jury
z. Even cases involving obvious dangers like coal holes, Knowlton believed, might not be resolved as matters of law when viewed in the fullness of circumstances that rendered their use less clear than it would be when posed in the abstract
aa. Holmes commanded the majority of the Supreme Judicial Court in 1898, but Knowlton’s position has prevailed in the court of legal history
ab. The so called Holmes view - that standards of conduct ought increasingly to be fixed by the court for the sake of certainty - has been largely rejected
ac. The tendency has been away for fixed standards and towards enlarging the sphere of the jury
ad. The courts of New York have several times endorsed Knowlton’s approach and ruled that judges should be very wary of taking the issue of liability away from juries, even in situations where he levant dangers might seem obvious
ae. Even so there have been situations in which New York state courts have deemed dangerous to be sufficiently clear so that warnings were, as a matter of law, not necessary
af. Liriano was only seventeen years old at the time of his injury and had only recently immigrated to the US
ag. He had been on the job at Super for only one week
ah. He had never been given instructions about how to use the meat grinder, and he had used the meat grinder only two or three times
ai. And the mechanism that injured Lirano would not have been visible to someone who was operating the grinder
aj. It could be argued that such a combination of facts was not so unlikely that a court should say, as a matter of law, that the D could not have foreseen them or, if aware of the, need not have guarded against them by issuing a warning
ak. Nevertheless, it remains the fact that meat grinders are widely known to be dangerous
al. We might well be of two minds as to whether a failure to warn that meat grinders are dangerous would be enough to raise a jury issue
am. But to state the issue that way would be to misunderstand the complex functions of warnings
an. As two distinguished torts scholars have pointed out, a warning can do more than exhort its audience to be careful
ao. It can also affect what activities the people warned choose to engage in
ap. And where the function of a warning is to assist the reader in making choices, the value of the warning can lie as much in making known the existence of alternatives as in communicating the fact that a particular choice is dangerous
aq. It follows that the duty to warn is not necessarily obviated merely because a danger is clear
ar. To be more concrete, a warning can covey at least two types of messages
as. One states that a particular place, object, or activity is dangerous
at. Another explains that people need not risk the danger posed by such ap alce, object, or activity in order to achieve the purpose for which they might have taken that risk
au. Thus, a highway sign that says Danger - steep grade says less than a sign that says steep grade ahead - follow suggested detour to avoid dangerous areas
av. If the hills or mountains responsible for the steep grade are palinty visible, the first sign merely states what a reasonable person would know without having to be warned
aw. The second sign tells drivers what they might not have otherwise known:
i. That there is another road that is flatter and less hazardous
ax. A driver who believes the road through the mountainous area to be the only way to reach her destination might well choose to drive on that road despite the steep grades, but a driver who knows herself to have an alternative might not, even though her understand of the risks posed by the steep grade is exactly the same as those of the first driver
ay. Accordingly, a certain level of obviousness as to the garden of a road might, in principal, eliminate the reason for posting a sign of the first variety
az. But no matter how patently steep the road, the second kind of sign might still have a beneficial effect
ba. As a result, the duty to post a sign of the second variety may persist even when the danger of the road is obvious and a sign of the first type would not be warranted
bb. One who grinds meat, like one who drives on a steep road, can benefit not only from being told that his activity is dangerous but form being told of a sfer way
bc. Even if most ordinary users may - as a matter of law - know of the risk of using a guardless meat grinder, it does not follow that a sufficient number of them will - as a matter of law - also know that protective guards are available, that using them is a realistic possibly, and they may ask that such guards be sued
bd. It is precisely these last pieces of information that a reasonable manufacturer may have a duty to convey even if the danger of using a grinder were itself deemed obvious
be. A jury could reasonably find that there exist people who are employed as meat grinders and who do not know:
i. That it is feasible to reduce the risk with safety guards;
ii. That such guards are made available with the grinders; and
iii. That the grinders should be used only with the gurands
bf. Moreover, a jury can also reasonably find that there are enough such people, and that warning them is efficnetly inexpensive, that reasonable manufacturer would inform them that safety guards exist and that the grinder is meant to be used only with such guards
bg. Thus, even if New York would consider the danger of meat grinders to be vicious as a matter of law, that business does not substitute for the warning
bh. Hobart also raises the issue of causation
bi. It maintains that Liriano failed to present any evidence that Hobart’s failure to place a warning on the machine was causally related to his injury
bj. Whether or not heter had been a warning, Hobart says, Liriano might well have operated the machine as he did and suffered the injuries that he suffered
bk. Liriano introduced no evidence, Hobart notes, suggesting either that he would have refused to grind meat had the machine borne a warning or that warning would have persuaded Super not to direct its employees to use the grinder without the safety attachment
bl. Hobart’s argument assumes that the burden was on Liriano to introduce additional evidence showing that the failure to warn was a but for causes of his injury
bm. But Liriano does not bear that burden
bn. When a D’s negligent act is deemed wrongful precisely because it has a strong propensity to cause the type of injury that ensued, that very casual tendency is evidence enough to establish a prima facie case of cause in fact
bo. The burden then shifts to the D to come forward with evidence that its negligence was not such a but for causes
bp. We know, as a general matter, that the kind of negligence that the jury attributed to the D tends to cause exactly the kind of injury that the P suffered
bq. In such situations, rather than requiring the P to bring in more evidence to demonstrate that his case is of the ordinary kind, the law presumed normality and requires the D to adduce evidence that the case is an exception
br. Accordingly, in cases like this, it is up to the D to bring in evidence tending to rebut the strong inference, arising from the accident, that the D’s englience was in fact a but for causes of the P’s injury
bs. This shifting of the onus procedendi has long been established in New York
bt. The DC did not err
bu. We affirm its decision in all respects
bv. The Duty to Provide Information
i. Information defects
1. As indicated in Liriano, a manufacturer's failure to provide appropriate information about a product may make an otherwise safe product dangerous and defective
2. Warnings about dangers represent one important kind of information necessary for some products
3. Thus, a product becomes defective when the product’s foreseeable risks of harm could have been reduced or avoided by the provision for reasonable warning, and the omission of such a warning renders the product not reasonably safe
ii. Warnings where equipment is initially safe
1. The NY Court of Appeals had earlier rejected Hobart’s argument that ti owed no duty to warn as a matter of law, in Liriano v. Hobart Corp
iii. Functions of product information
1. Necessary information to make a product reasonably safe may include directions for use, warnings, or some combination
2. Warnings may be needed either to alert uses ro risks that are not obvious, or to inform users of safer alternatives
bw. Obvious Dangers
i. Warning of obvious dangers
1. Because the cost of giving a warning is usually rather small, it may be easy to conclude that the risk utility balance always calls for a warning
2. Even so, some warnings simply are not needed
3. As the Restatement Third has it, no duty exists to warn of dangers that are obvious or should be obvious
4. Is this merely the logical outcome of risk utility balancing?
5. And isn’t it even more clearly dictated by a consumer expectations test?
6. Some states have codified a no duty rule
ii. Obvious dangers and comparative fault
1. Distinguish the no duty rule from defenses based upon obvious danger
2. If the P is or should be actually aware of the specific daner and its magnitude, the D might avoid or limit liability under assumed risk or comparative negligence result
3. Courts sometimes conflate the P-fault issue with the D-duty issue
4. In addition, courts may thorwi n proximate causes and misuse into the discussion
5. The straightforward explanation for most obvious danger problems, however, is simply that if the danger is foreseeably obvious in a significant degree, then the product is not defective at all for lack of a warning
iii. Obvious dangers and design defects
1. A product that presents an obvious danger, and thus provides its own warning, may still be defectively designed
iv. Obvious dangers and consumer expectations
1. If the danger is truly obvious, the product could seldom be defective under the consumer expectations test, since the consumer could not expect safety in the face of obvious danger
2. What would the P’s attorney argue in such a case?
v. Warnings about defective designs
1. Could a D escape liability for an injury caused by a defective design by pointing to a warning about that very design defect?
bx. Causation
i. The heeding presumption
1. Suppose the P proves that the D failed to give a warning that was needed to make the product safe and that a safe warning would have been on the label of the product or on instruction accompanying it
2. Most case law says that unless the P would have read, understood and heeded the warning, the failure to warn cannot be a cause of the ahrm
3. But courts usually presumed that the P would have read and heeded the warning, a phenomenon known as the heeding presumption
4. This presumption is rebuttable by the D
5. What result if the P admits that the did not read any of a product’s accompanying instructions or warnings?
ii. Shifting the burden of proof
1. The Liriano court placed the burden on the D to prove that its negligent failure to warn was not a factual causes of the P’s harm, once the P proved that such failure greatly increased the likelihood of the harm that occurred
2. How, if at all, does this approach differ from the heeding presumption?
3. Can you compare Liriano’s burden-shifting approach to that in Barker v. Lull?
5. Carruth v. Pittway Corp. (whether pamphlet provided legally adequate warning)
a. 7 family members were killed in a house fire. The victims’ father had installed a smoke detector. The device was accompanied by a pamphlet which said dead air may prevent smoke from reaching a detector. There were no cautionary statements in the pamphlet. P admitted he did not read the pamphlet in depth. Decedents’ estates sued the manufacturer, claiming negligence in providing insufficient installation instructions and warnings. Held: jury question re whether the pamphlet provides a legally adequate warning: a reasonable person could infer a user would be induced to only scan the pamphlet and not get the information about dead air space.
b. Seven family members were killed in a house fire
c. Their estates sued Pittway, a smoke detector manufacturer, claiming that the deaths were caused by its negligence in providing insufficient installation instructions and warnings
d. Just two days before the fire, the vicitms’ father had installed the smoke detector near a ceiling wall junction
e. The device was accompanied by a seven page pamphlet, set in small type
f. The pamphlet stated:
i. Dead air spaces are often in the corners between ceilings and walls
ii. Dead air may prevent smoke from reaching a detector
g. None of these statements was captioned by the words warning, caution, or danger, as were other cautionary statements
h. The dead air statements were contained in a portion of the pamphlet that included numerous instructions and illustrations that together could be viewed as confusing at best
i. A colored and highly visible diagram purported to show effective smoke detector locations, including the area immediately below a wall ceiling junction 
j. Ultimately, form the pamphlet’s format and print size and the seemingly sufficient diagram on the box, a fair minded person could reasonably infer that au ser would be induced to only scan the pamphlet and thereby not get form the pamphlet the information about dead air space
k. A jury question was this is presented as to whether the Pittway pamphlet provided a legally adequate warning about dead air space concerns
l. Content or expression
i. Warnings must be reasonably clear, and of sufficient force and intensity to convey the nature and extent of the risks to a reasonable person
ii. A manufacturer's techniques in promoting the product, inconsistencies or undue qualifications in stating the warning or directions, and depictions of uses that run counter to warnings may each nullify or dilute the warnings provided in printed literature
iii. When possible harm is severe, quite specific information may be required
iv.  A drug warning about possible blood clotting may disguise rather than reveal the possibility of a stroke
v. But a proposed alternative warning that contains too much detail may well be rejected by the court as unnecessary
m. Form and location
i. Placing a warning directly on a product can be effective, but a reasonable warning may be provided even in advertisements, posters or media releases
ii. It is up to the jury to decide whether on the facts presented the warning’s placement is reasonable
n. Nature and seriousness of harm
i. Sometimes the warning must not only alert the user to danger and how to avoid it but also to the extent of harm that can result
o. Language of the warning
i. If the warning must be reasonably clear, should it be presented in any language besides English?
ii. Suppose a manufacturer advertises in Spanish to buyers whose main or only language is Spanish
iii. Should it even include symbols to help convey the message to non-readers?
iv. If a poison contains verbal warnings but no skull and crossbones or unhappy faces, is that adequate?
g. Defenses and Defeats
i. Contributory negligence: how treat under products liability?
ii. Review: the common law rules on defenses to strict liability
iii. Comparative Fault and Assumption of Risk
1. Bowling v. Heil Co. (traditional rule that contributory negligence is not a defense to a strict liability claim; now, majority rule is to treat it as comparative fault)
a. D manufactured a dump hoist system, which was used by Bowling to deliver gravel. The truck bed would not return to the down position after the load had been dumped. Bowling leaned over, putting himself underneath the upraised truck bed. He then grabbed the control lever and manipulated it, causing the truck bed to rapidly descend upon him and kill him. Decedent's estate sued the manufacturer. Intermediate court held comparative negligence principles do NOT apply to products liability cases; therefore, P’s contributory negligence was not counted. Although P affirmatively acted (failed to guard against a defect), Court declines to inject P’s engleince into the law of products liability because products liability does not rest upon negligence principles, but rather is premised on the concept of enterprise liability for casting a defective product into the stream of commerce. Thus, the focus is on the nature of the product, and the consumer’s reasonable expectations regarding the product, rather than the conduct of the manufacturer of the person injured using the product. Concept of comparative fault is fundamentally inapplicable.
b. Operating a dump truck
c. His sticks his hand under, pulls lever, and truck kills him
d. What happens to the two big defenses, contributory negligence and assumption of risk
e. Court says contributory negligence is not a defense
f. Court says don’t mix negligence and products liability, and also this is an imposition of products liability and enterprises should pay for injuries from their products
g. Not the majority rule today
h. Majority rule is comparative fault
i. Assumption of risk can be a complete defense (minority
j. But they find he didn’t voluntarily assume the risk here
k. Majority rule: abolish AOR and apply comparative fault
l. Currently, two affirmative defenses based upon a P’s misconduct are recognized:
i. First, an otherwise strictly liable D has a complete defense if the P voluntarily and knowingly assumed the risk occasioned by the defect
ii. Second, such a D is also provided with a complete desne i the P misused the product in an unforeseeable manner
m. The court of appeals below, construing Comment n to Section 402A, attempted to distinguish between negligence affirmative action by a P and nelginent passive conduct by him in failing either to discover a defect or to guard against the possibility of its existence
n. The court held that although a P’s passive contributory negligence provides no defense to apo products liability action, his contributorily negligent affirmative action does provide a defense, and that such affirmative negligence should be compared by a jury to the fault of a strictly liable manufacturer of a defective product, in a manner similar to the principle of comparative negligence embodied in the statute
o. Comment n to Section 402A provides:
i. Contirbuoryr nleingece
ii. Contributory negligence of the P is not a defense when such negligence consists merely in a failure to discover the defect in the product, or to guard against the possibility of its existence
iii. On the other hand the form of contributory negligence which consists in voluntarily and unreasonably proceeding to encounter a known danger, and commoly passesu nder the name of assumption of risk, is a defense under this Section as in other cases of strict liability
iv. If the user of consumer discovers the defect and is aware of the danger, and nevertheless proceeds unreliably to make use of the product and is injured by it, he is barred from recovery
p. The court of appeals has carved out a middle ground, to wit:
i. Contributory negligence consisting of affirmative action, theoretically located between a P’s failure to discover or guard against a defect and his voluntary assumption of a known risk
q. There is no such middle ground
r. Comment n covers the entire spectrum of conduct which can be termed contributory negligence, as applicable to products liability actions
s. That spectrum begins with a mere failure to discover a defect in a product, continues with a failure to guard against the existence of a defect, and concludes with an assumption of the risk of a known defect
t. Affirmative action by the P is not left uncovered
u. Failure to guard against a defect can be affirmative action
v. Indeed such would describe the conduct of David Bowling in this case
w. Under Comment n, either a P’s contributory negligence amounts to a voluntary assumption of a known risk, or it does not
x. If it does, then that conduct provides an otherwise strictly liable D with a complete defense
y. If it does not, the contributory negligence of the P provides no defense
z. In the case sub judice, the jury found that Bowling was contributorily negligent but that he had not assumed a known risk
aa. Therefore, his contributory negligence did not provide Heil with a defense to appellant’s strict  liability claim
ab. The definitive statement of the policy and goals underlying the application of strict liability in tort to cases involving defective products is provided in Comment c to Section 402A, at 349-350:
i. On whatever theory, the justification for the strict about has been said to be that the seller, by marketing his product for use and consumption, has undertaken and assumed a special responsibility toward any member of the consuming public who may be injured by it
ii. That the public has the right to and does expect, in the case of products which it needs and for which it is forced to rely upon the seller, that reputable sellers will stand behind their goods
iii. That public policy demands that he burden of accidental injuries caused by products intended for consumption be placed upon those who market them, and be treated as a cost of production against which liability insurance can be obtained
iv. And that the consumer of such products is entitled to the maximum of protection at the hands of someone, and the proper persons to afford it are those who market the products
v. Dean prosser has expressed this idea in slightly different terms:
1. The costs of damaging events due to defective dangerous product scan best be borne by the enterprisers who make and sell these products
2. Those who are merchants and especially those engaged in the manufacturing enterprise have the capacity to distribute the losses of the fw among the many who purchase the products
3. It is not a deep pocket theory but rather a risk bearing economies theory
4. The assumption is that he manufacturer can shift the costs of accidents to purchaser for use by charging higher prices for the costs of products
ac. Under negligence principles, on the other hand, liability is determined (and under R.C. 2315.19, apportioned) according to fault
ad. In gnelince, we seek to make the person or persons responsible for causing a loss pay for it
ae. In other words, we blame the loss on the negligent party or parties because it was they who could have avoided the loss by conforming to due care
af. Conversely, in strict liability in tort we hold the manufacturer or seller of a defective product responsible, not because it is flameworthy, but because it is more able than the consumers to spread that loss among those who use and thereby benefit form the product
ag. We recognize that strict liability cannot be absolutely divorced form traditional concepts of fault
ah. In a sense we blame the loss on the manufacturer or seller because it introduced the defective product into the marketplace
ai. Whoever, it must be reemphasized that strict liability is at odds with traditional notions of due care
aj. Comparative negligence or comparative fault has been applied in products liability cases by a number of courts, both in states that have comparative negligence statutes and in states where comparative negligence was judicially adopted
ak. On the other hand, numerous courts have refused to apply comparative negligence principles to products liability cases
al. We believe that he better-reasoned decisions are those that decline to inject a P’s negligence into the law of products liability
am. Therefore, when we search the decision from other jurisdictions, we find no rationale which persuades us that comparative negligence or comparative fault principles should be applied to products liability actions
an. Based upon the foregoing analysis, we hold that principles of comparative negligence or comparative fault have no application to a products liability case based upon strict liability in tort
ao. Strict liability, in focusing on the product rather than the conduct of its manufacturer or seller, does not seek to approtion a loss maong all persons who have caused or contributed to it
ap. Rather, it seeks to spread the loss maong all users of the product
aq. The concept of comparative fault is fundamentally inapplicable
ar. We therefore reverse the judgment of the court of appeals with respect to its reduction of appellant’s verdict by the thirty percent found by the jury to be attributable to contributory negligence
as. Comparative-fault reductions
i. Bowling applies the traditional rule that some forms of contributory negligence of he P are not a defense to a strict liability claim
ii. Some courts continue to hold these views
iii. Most courts, however, apply comparative fault rules to strict products liability cases
iv. The Products Restatement provides that whatever comparative responsibility system is used in a given state should apply to products liability claims as well
at. Discovered vs. undiscovered defect
i. Many states that do allow a contributory fault defense in products case restrict that defense at times
au. Obvious danger
i. We have seen that a product is sometimes considered defective even when its danger is obvious and the P could be safe by taking the product’s characteristics into account
av. Assumption of the risk
i. Recall that in a growing number of states, implied assumption of risk is subsumed within the comparative responsibility rules, and is not regarded as a separate define at all
ii. Some states continue to agree with the Bowling court's view, however, that assumption of risk is a complete defense to a strict products liability suit, even if contributory negligence is not
aw. Bexiga
i. If you would apply ordinary comparative negligence in products cases, maybe there are still cases in which you would not want to apply it
ii. How would you feel about applying the comparative fault rule in Bexiga v. Havir Mfg. Corp. - where the D was found to owe a duty to protect the P from his own carelessness?
iii. Or an eclectic approach in which you apply comparative fault where you think it would encourage safety by the P without removing safety incentives of the D?
ax. Effect on deterrence
i. Does taking a P’s contributory negligence into account in a products liability case remove incentives from manufacturers to make their products safer?
2. Even jurisdictions that apply comparative fault say that you are not ngelinget in failing to discover the problem with the product because you can assume the product works fine and you don’t have to go looking or guard against defects
iv. Misuse
1. Hughes v. Magic Chef, Inc. (misuse not an affirmative defense; P has to prove product was unreasonably dangerous in a reasonably foreseeable use)
a. P was severely burned when a stove manufactured by D exploded. The propane gas tank had run dry; after the tank was refilled, 2 pilot lights were re-lit but a 3rd pilot light was not re-ignited. Experts testified the resultant buildup of propane gas in the stove produced an explosion and fire. Ds were strictly liable for the explosion of the stove; assumption of risk/misuse did not bar the P’s claim. P bears the burden to show the product was unreasonably dangerous in a reasonably foreseeable use. Misuse instruction in the lower court was objectionable b/c it gave undue emphasis to what P knew or should have known. What P knew/should have known about the pilot light has slight relevance to the issue of whether D should reasonably have foreseen the sue to which the stove was put (using the stove after an interruption in gas service without first igniting all the pilot lights). Misuse is not an affirmative defense: the burden is on P to establish by POE that the use of the stove was reasonably foreseeable by D.
b. Term “misuse” used (misused) in variotions
c. Foreseeable misuse and foreseeable misuse, can be either
d. Unforeseeable misuse
i. What affect on P’s case?
ii. The case is over at the start
iii. Why?
iv. The manufacturer wouldn't have any idea that the misuse was gonna happen
v. If you can’t foresee it, can’t do it
e. So we are left with foreseeable misuse
i. How does this factor in P’s case
ii. Still have to prove that the product is unreasonably dangerous
iii. Can the product be defective if the misuse is foreseeable?
iv. Yes
v. So the manufacturer has to take into account that the product will be misused
vi. But just have to take into account foreseeable misuse
f. So what’s left?
g. So what happens if the product is foreseeably misused?
h. There is an argument that if a P foreseeable misuses a product, it should not recover the Ps recovery
i. The argument goes back to an idea we saw before in negelince
j. The idea is that if a D is negligent in failing to protect the P from a certain risk, and then the P encounters that risk engleintly, shouldn’t take that into account
k. Similar to Bexiga case
l. You were suppose to protect that P from that negligence, so don’t apply comparative fault
m. Same argument
n. As part of his prima facie case, P must establish that the product was unreasonably dangerous (i.e. defective) in a reasonably foreseeable use
o. A
i. As to Hughes’ first argument, this court held in Rosenau that in an ordinary negligence case in which the D raises the issue of the P’s own negligence, assumption of risk is not to be pled and submitted as a separate defenses
ii. Instead, the essential elements of assumed risk, if supported by substantial evidence are to be included in the contributory negligence instruction
iii. Separate Instructions on those defenses might result in the jury’s rendering inconsistent verdicts and in the trial court’s over emphasizing a particular aspect of a case
iv. Hughes’ argument that the Rosenau reasoning applies equally to the products liability defenses of misuse of product and assumption of risk does not recognize the different natures of those two issues
v. Misuse precludes recovery when the p uses this product in a manner which D could not reasonably foresee
vi. Assumption of risk is a defense to a strict liability action when the P has voluntarily and unreasonably proceeded to encounter a known danger
vii. The misuse of product doctrine has to do with the producer’s personality in the first place
viii. He has no albilty at the outset if he product is misused
ix. The assumption of risk doctrine has to do with the user’s culpability
x. He bars himself from recovering if he voluntarily proceeds in the face of known danger
xi. Although we recognize that in certain cases a P might have both sued the product in a manner which the D could not reasonably foresee and voluntarily and unreasonably proceeded to encounter a known risk, we reject the idea that a P cannot do one without doing the other
xii. Despite our rejection of Hughes’ attempt to apply Rosenau by analogy to this case, we agree with his basic contention that the trial court should not have given an instruction on misuse as a defense in this strict liability action
xiii. Misuse is not an affirmative defense but rather has to do with an element of the P’s own case
xiv. This conclusion departs somewhat from language in some of our prior products cases
xv. Under that language the misuse issue may arise twice:
1. First in connection with the P’s prima facie case and again in connection with the D’s affirmative defense
xvi. As part of his prima facie case, the P must establish that the product was unreasonably dangerous in a reasonably foreseeable use
xvii. We have also said, however, that a D may defend a section 402A action by pleading and proving that the injured person misused the product, that is, he used it in a manner not reasonably foreseeable
xviii. The result of this prior language is that precisely the same issue - whether the product was used in a reasonably foreseeable manner - may be decisive both as to whether the P made a prima facie case and as to whether the D established an affirmative defense
xix. If we continued to treat misuse as an affirmative defense instinct and addition to the P’s burden of proving that the product was used in reasonably foreseeable manner, we would create the potential for inconsistent jury findings in the same case
xx. In addition we would create the possibility of a shifting burden of proof on the issue
xxi. The burden of proof regarding the sue made of the product should not shift depending on the subtle distinction of whether the D offers evidence of misuse to rebut the P’s evidence or instead offers it to support an affirmative defense he is attempting to raise
xxii. Misuse of product is no longer to be considered an affirmative desne in products liability actions but is rather to be treated in connection with the P’s burden of proving an unbearably dangerous condition and legal causes
xxiii. Regardless of whether a D does or does not plead misuse of the product, the burden is on the P to prove that the legal causes of the injury was a product defect which rendered the product unreasonably dangerous in a reasonably foreseeable use
p. B
i. Hughes’ second challenge to the misuse instruction is that it erroneously held him to a reasonableness standard in the use of the product
ii. If Hughes is correct that this misuse instruction imposes a reasonableness standard on his conduct the instruction is indeed erroneous, for in some situations negligent use of a product by a consumer is reasonably foreseeable by the producer and therefore is not misuse for liability purposes
iii. To hold otherwise would interpose contributory negligence as a defense under the guise of misuse
iv. We find no necessity to resolve this issue, however because the misuse instruction is objectionable on another ground
v. It gives undue emphasis, in such an instruction, to what Hughes personally knew or should have known
vi. If the ordinary user would reasonably be aware that use of a product in a certain way is dangerous, use of the product in that manner is less foreseeable by the producer than a use to which dnager is not normally ascribed
vii. But the ordinary user's awareness that use of the product in a certain manner is dangerous does not conclusively establish that such use is not reasonably foreseeable, for the D may in a given case reasonably foresee that a given product will be used by persons such as children who do not possess the knowledge of the ordinary user
viii. Hence knowledge which can be reasonably attributed to the ordinary user is to be considered as a factor in determining whether the manner in which the P used the product was reasonably foreseeable
ix. The problem with the misuse instruction here is that it specifically directed the jury to consider what Hughes knew or ought reasonably to have known
x. What Hguehs knew or should have known about the pilot light has slight relevance to the issue of whether Magic Chef should reasonably have foreseen the use to which the stove was put
xi. The personal characteristics of users or, in this case knowledge of users, becomes relevant to the foreseeability of use only when the characteristics are attributable to a substantial group of users
xii. But including a specific reference to what Hughes knew or should have known, the misuse instruction invited the jury to consider a matter of little relevance to the issue it has to resolve - whether Magic Chef should reasonably have foreseen that users would attempt to operate the stove after an interruption in gas service without first igniting all the pilot lights
xiii. We thus hold that on tretrail misuse is not to be treated in the jury instructions as an affirmative defense
xiv. Instead, the instructions with respect to the use to which the stove as put must place the burden of proof on Hughes to establish by a preponderance of the evidence that the use made of the stove was reasonably foreseeable by Magic Chef
xv. Reference to knowledge reasonably attributable to the ordinary user may be made, but the instruction must make clear that such knowledge is one factor to be weighted in demeringi whether Hguhes’ manner of using the product was reasonably foreseeable by Magic Chef
xvi. If on retrial Hughes proves by a preponderance of the evidence that he use made of the stove was reasonably foreseeable and that he stove was unreasonably dangerous when so used, then he will have established the first element of his case
xvii. Otherwise the case is over
xviii. Reversed
q. What misuse might mean
i. What does the Hughes court think about unforeseeable misuse of a product that causes harm?
1. Unforeseeable misuse means the P is guilty of contributory glenice
2. Unforeseeable misuse means the P assumed the risk
3. Unforeseeable misuse means that, with respect to harms caused by the misuse and tat would not have been caused by a properly used product, the product simply is not defective at all
r. Misuse as superseding cause
i. Remember that regardless of the legal theory being used, the P must prove that the defect in the product (or, if nelgience is the theory, the D’s conduct) is both a factual and proximate causes of her injury
ii. Might misuse be regarded as a type of superseding cause, thus causing a failure of the riam facie case on scope of liability (proximate causes) grounds?
s. Foreseeability of misuse
i. In many states, the manufacturer must ordinarily design a product reasonably in the light of known or foreseeable misuses, not merely for intended use
ii. Thus, the usual rule of crashworthiness is that if a car will collapse when it is in a foreseeable collision, it may be defective, even though the manufacturer never intended it to be crashed
iii. Foreseeability has also become the test for bystander injury
iv. When misuse is foreseeable and a reasonable alternative design would have prevented harm form the misuse, the manufacturer cannot avoid liability on the ground that he product was not defective or that he defect was not a proximate causes
v. Bear in mind, whoever, that in some cases a P’s misuse might be regarded as a form of contributory fault or assumed risk, with whatever defense advantage this doctrine might produce
t. Well-known dangers
i. If a product's danger is well known and generally understood, should the manufacturer be liable for foreseeable misuse?
ii. Manufacturers of alcohol can certainly foresee that users of that substance will on occasion, or even very often, become intoxicated and harm themselves or others
iii. Is foreseeability of this issue enough to make the manufacturer prima facie laibile?
u. Statutory solutions
i. In some states, statutes resulting from tort reform initiatives by defense groups have addressed the issue just raised
ii. A California statute provides:
1. (a) in a product liability action, a manufacturer or seller shall not be liable if both of the following apply:
a. (1)The product is inherently unsafe and the product is known to be unsafe by the ordinary consumer who consumes the product with the ordinary knowledge common to the community
b. (2) The product is a common consumer products intended for personal consumption, such as sugar, castor oil, alcohol, and butter, as identified in comment i to section 402A of the Restatement Second of Torts
iii. Similar provisions have been enacted in other states as well
v. Intended users
i. Courts used to say that the product was not defective if it was reasonably safe for intended users
ii. Other courts follow a test of foreseeability rather than intention
iii. For the most part, intended user is no longer the governing test
iv. Note: third-party modification of misuse
1. A third party’s misuse or modification as superseding causes
a. Could a D argue that a third party - such as the P’s employer - misused the product, for example by modifying it, and that action was a superseding cause of the harm?
2. The role of foreseeability
a. Is the foreseeability of third party misuse determinative?
3. Statutes
a. Some states deal with the product-modification issue by statue
w. Note: warning and disclaimers
i. Warnings and misuse
1. Misuse is intimately related to questions about warnings, instructions, and obvious or generally known dangers
2. For instance, in Hughes v. Magic Chef, if Magic Chef had given no instructions or warning about the number or location of pilot lights, it might be quite easy to say that he product was defective for lack of a warning or instructions and by the same token that the P’s failure to light the third pilot was entirely foreseeable
3. Conversely, if the user is fully shielded by instructions and warnings, his violation of instructions or failure to heed warnings may quite easily count as an unforeseeable misuse
ii. Disclaimers
1. Granted that a manufacturer can exert a degree of control over the misuse issue by providing warnings or instructions about use, can the manufacturer or other supplier of a product simply disclaim liability altogether?
2. Suppose the product were covered with embossed warnings in bright red letters saying that this product is dangerou, use it as your own risk, the manufacturer is not liable for any injury that may result
3. Or suppose the manufacturer provided for a limited remedy by saying that it would be liable for any defects in the product , but only for the cost of repair or replacement
a. For tort law claims for personal injury, the usual answer is that the manufacturer cannot avoid liability by disclaimers
b. For warranty claims under the UCC, a warranty may be effectively disclaimed
i. If it is effectively disclaimed, the P would have no warranty claim
ii. If it is not effectively disclaimed, the seller can still limit remedies for consequential damages, except that, prima facie, it is unconscionable to limit damages for personal injury resulting from the breach of warranty
iii. Unconscionable limitations are not enforceable in the courts
2. Jurado:
a. When someone is injured while using a product for an unforeseeable purpose or in an unforeseeable manner, he misuse sheds no light new ehther the product is defective,...
h. Extending the Scope of Products Liability Beyond the Manufacturer of New Goods
i. In the earlier days of products liability expansion, there was uncertainty about a godo many details
ii. Did this liability extend to all goods, or only to foods or to intimate products?
iii. Did it extend to containers, or only the goods themselves?
iv. These questions have long since been answered favorably to the consumer, provided only that a defect is proven
v. This section considers whether strict liability may be imposed upon persons besides manufacturers and whether it is imposed for defects besides those in goods
vi. Intangibles - Services and Endorsements
1. Scope of Products Liability Law
a. Review: no products liability for economic loss
b. Now: further on scope: who are appropriate Ds?
i. The chain of distribution: manufacturer, wholesaler, retailer
ii. Lessors of personal property: if in business of supplying goods to lessees
iii. Sellers of used goods?
iv. Lessors of real property?
c. Hybrid transaction
i. Hair care
2. Distributors and only distributors
a. Persons who count as distributors and only such persons are subject to the products liability rules
b. All commercial providers of products are distributors
c. Non-commercial providers generally are not
d. The commercial noncommercial distinction may not fully capture the idea, however
e. The seller must be in the regular business of selling the product that is the subject of the lawsuit
f. For instance, fi you are not in the car business, you are not a distribuidor when you sell your car
g. What about a business that sells a product outside its usual line, in a casual sale?
3. Retailers, wholesalers, component manufacturers
a. Distributors subject to the products rules include manufacturers, wholesalers, and retailers
b. Under some circumstances, even an endorser, or a franchisor/trademark licensor might be strictly liable for the product that bears the franchise name
c. The Restatement of Products Liability provides in § 14 that one who distributes as its own a product manufactured by another is liable as if it were the manufacturer
d. A retailer or wholesaler who is held liable usually has an indemnity claim in its favor against the manufacturer
4. The former requirement of a sale; lessors
a. At one time it was supposed that products liability could be triggered only when there was a sale of goods
b. It now seems well accepted that a technical sale is not required, and a P injured by the explosion of a defective soft drink bottle in the grocery store recovers whether the explosion occurred after he paid for it or before
c. And suppliers who do not sell are also liable for defects, provided they are in the business of supplying goods
d. This covers lessors of goods, for example
5. Used goods
a. An individual who sells her car is not in the business of selling cars and is thus not laibile as a distributor
b. What about a dealer in used cars?
c. Is it clear that the dealer in used goods may be held liable for negligence, misrepresentation, or breach of any express warranty
d. The UCC permits exclusion of warranty when selling goods as is with all faults
e. For personal injury cases, strict tort liability represents the most interesting possibility
f. The cases are somewhat divided
6. Builders and sellers of real property
a. The common law rule was that a contractor who negligently built or repaired real property (including buidlgins) could not be liable for injuries caused by his negligence once the property was turned over to the owner and accepted by him
b. This rule no longer holds, and contractors and builders are liable for their negligence
c. The law of warranty developed in chattel cases did not historically apply to real property sales
d. The deed was thought to express the whole obligation of the parties
e. Since the deed did not express any warranty of safety, there could be no implied warranty at odds with the deed
f. However, in 1965 New Jersey applied an implied warranty of habitability to the sale of mass produced homes by a builder whose failure to install a valve permitted scalding water to flow from a faucet and to burn a child
g. Although the vendor might be liable without privity in such cases, it would seem that only vendors in the business of selling (and perhaps only those in the business of building) houses would be held
h. Strict liability has also been applied to home builders in some cases
i. There are, however, decisions refusing to apply strict liability in real property cases, and the issue is not resolved yet in most jurisdictions
7. Lessors of real property
a. Landlords are traditionally not strictly liable for defects in preemies
b. Indeed, even their liability for negligence was traditionally limited along the lines seen in Chapter 12
c. A few states have imposed an implied warranty of habitability on lessors, but most of these cases involve only economic harm, that is, the lessened value of the leased premises because of the defects, or else cases in which the lessor had notice of a defect and did not correct it
8. Animals and animal products
a. Is there any reason to say that animals and animal bodily products are not products for the purpose of product liability law?
9. Newmark v. Gimbel’s Inc. (imposing warranty liability on one engaged in a commercial enterprise; renders both products & services)
a. P got a perm at D’s beauty shop. The operator recommended a perm. During treatment, P felt burning; afterwards, her forehead blistered and her hair fell out. The label on the package said the operator should’ve worn rubber gloves and should’ve checked with the consumer re their previous sensitivity to the treatment. P had a viable claim or implied warranty: the transaction was a hybrid partaking of a sale and service (partly rendering service and partly supplying goods). An implied warranty of fitness of the products used in giving the permanent wave existed w/ no less force than it would have in the case of a simple sale. P is a consumer to both the manufacturer and the beauty parlor operator. Policy reasons for imposing liability in the case of ordinary sales is equally applicable to commercial transactions existing b/w beauty parlor operator & patron: beautician is engaged in a commercial enterprise w/ application of products for which a charge is made. The dealer has a remedy: action against the manufacturer who should bear the primary responsibility for putting defective products in the stream of trade.
i. No strict liability for defective services (not products)
b. Hair care
i. Newmark case
1. Newmark is the P
2. Gets a permanent hair style
3. Permanently fucks up her hair
4. Stylist recommends it
5. Did they sell a product to her?
6. Not directly, incorporated into the service
7. But charged her for it along with the service
8. So recommended it, sold it to her, and then used on her
9. It is part sale of a product
10. So how do we figure out how to treat a hybrid transaction like this
11. Is it a sale or service?
12. Look at what the essence of the transaction is
c. What is the dentist different than the hair stylist?
i. Dentist is furnishing professional skills
d. Essence of the transaction is the big test
e. If the permanent wave lotion were sold to Mrs. Newmark by Ds for home consumption or application or to enable her to give herself the permanent wave, unquestionably an implied warranty of fitness for that purpose would have been an integral incident of the sale
f. Basically Ds argue that if, in addition not recommending the use of a lotion or other product and supplying it for use, they applied it, such fact (the application) would have the effect of lessening their liability to the patron by eliminating warranty and by limiting their responsibility to the issue of negligence
g. There is no just reason why it should
h. On the contrary by taking on the administration of the product in addition not recommending and supplying it, they might increase the scope of their liability, if the method of administration were improper (a result not suggested on this appeal because the jury found no negelince)
i. The transaction, in our judgment, is a hybrid partaking of incidents of a sale and a service
j. It is really partly the rendering of service, and partly the supplying of goods for consideration
k. Accordingly, we agree with the Appellate division that an implied warranty of fitness of the products used in giving the permanent wave exits with no less force than it would have in the case of a simple sale
l. Obviously in permanent wave operations the product is taken into consideration in fixing the price of hre service
m. The no separate charge argument puts excessive emphasis on form and downgrades the overall substance of the transaction
n. If the beauty parlor operator bought and applied the permanent wave solution not her own hari and suffered injury thereby, the action in warranty or strict liability in tort against the manufacturer seller of the product clearly would be maintainable because the basic transaction would have arisen from a conventional type of sale
o. It does not accord with logic to deny a similar right to a patron against the beauty parlor operator or the manufacturer when the purchase and sale were made in anticipation of and for the purpose of use and the product on the patron who would be charged for its use
p. Common sense demands that such patron be deemed a consumer as to both manufacturer and beauty parlor operator
q. A beauty parlor operator in soliciting patronage assures the public that he or she possesses adequate knowledge and skill to do the things and to apply the solution necessary to produce the permanent wave in the hair of the customer
r. When a patron responds to the solicitation she does so confident that any product used in the shop has come form a reliable origin and can be trusted not to injure her
s. She places herself in the hands of the operator relying upon his or her expertise both in the selection of the products to be used on her and in the method of using them
t. The ministrations and the products employed on her are under the control and selection of the operator
u. The patron is a mere passive recipient
v. It seems to su that the policy reasons for imposing warranty liability in the case of ordinary sales are quality applicable to a commercial transaction such as that existing in this case between a beauty parlor operator and a patron
w. Ds claim that to hold them to strict liability would be contrary to Magrine v. Krasnica
x. We cannot agree
y. We accepted the view that a dentist’s bill for services should be considered as presenting pay for that alone
z. The use of instruments, or the administration of medicines or the providing of medicines for the patient's home consumption cannot give the ministrations the cast of a commercial transaction
aa. Accordingly the liability of the dentist in cases involving the ordinary relationship of doctor and patient must be tested by principles of negligence, i.e., lack of due care and not by application of the doctrine of strict liability in tort
ab. Ds suggest that there is no doctrinal basis for distinguishing the services rendered by a beauty parlor operator from those rendered by a dentist or a doctor, and that consequently the liability of all three should be tested by the same principles
ac. On the contrary there is a vast difference in the reilatships
ad. The beautician is engaged in a commercial enterprise
ae. The dentist  and doctor in a profession
af. The former caters publicly not to a need but to a form of aesthetic convenience or luxury, involving the rendition of non professional services and the application of products for which a charge is made
ag. The dentist or doctor does not and cannot advertise for patients
ah. The demand for hsi services stems from a felt necessity of the patient
ai. In response to such a call the doctor, and to a somewhat lesser degree the dentist, exercises his best judgment in diagnosing the patient's ailment or disability, prescribing and sometimes furnishing medicines or other methods of treatment which he believes, and in some measure hopes, will relieve or cure the condition
aj. His performance is not mechanical or routine because each patient requires individual study and formulation of an informed judgment as to the physical or mental disability or condition presented, and the course to treatment needed
ak. Neither medicine nor dentistry is an exact science
al. There is no implied warranty of cure or relief
am. There is no representation of infallibility and such professional men should not be held to such a degree of perfection
an. There is no guarantee that the diagnosis is correct
ao. Such men are not producers or sellers of property in any reasonably acceptable sense of the term
ap. In a primary sense they furnish services in the form of an opinion of the patient's condition based upon their experienced analysis of the objective and subjective complaints, and in the form of recommended and, at times, personally administered medicines and treatment
aq. Thus their paramount function - the essence of their function - ought to be regarded as the furnishing of opinions and services
ar. Their unique status and the rendition of these sui generis services bear such a necessary and intimate relationship to public health and welfare that their obligation ought to be grounded and expressed in a duty to exercise reasonable competence and care toward their patients
as. In our judgment, the nature of the services, the utility of and the need for them, involving as they do, the health and even survival of many people, are so important to the general welfare as to outweigh in the policy scale nay need for the imposition on dentists and doctors of the results of strict liability in tort
at. Strict liability to the injured consumer does not leave the dealer without remedy
au. He has an action over against the manufacturer who should bear the primary responsibility for putting defective products in the stream of trade
av. The judgment of the Appellate Division is affirmed for the reasons stated, and the causes is remanded for a new trial
aw. Notes
i. Pure services
1. Ds are not strictly liable for delivering defective services
2. Thus a surgeon is not strictly liable when an operation goes horribly wrong, nor is a lawyer strictly live when he loses an easy case
ii. Hybrid transactions
1. Many transactions involve both the transfer of tangible items and also the delivery of a service
2. Newmark is the leading decision dealing with such transactions
3. Does Newmark mark a satisfactory line between cases of strict liability and cases that will require proof of negligence?
4. What do you think of a rule that says the hybrid transactions will be treated a service unless the sale of goods aspect is predominant
iii. Hybrid medical transactions
1. What if a doctor selects a medical prosthesis, then surgically implants it
2. The prosthesis proves to be defective and its manufacturer is bankrupt
3. Should the doctor be strictly liable as a seller or distributor?
4. The healthcare system could not bear and spread the costs of bad medical prosthesis because that would further endanger the already beleaguered health care system
5. What about pharmacists who dispense prescriptions?
6. In Madison v. Home Products Corp., the P sued a pharmacy for properly filling a prescription for antidepressants that allegedly caused her to attack her son and attempt suicde
7. The court held that strict products liability could not apply because the pharmacy was providing a service, not selling a product
iv. Separate billing
1. A repair shop makes repairs on your car, installing various needed parts
2. The bill reflects separate charges for labor and parts
3. When you drive off, the brakes fail due to a defective cylinder installed by the shop
4. Could the separate billing for parts and labor possibly determine whether there was a sale for which strict liability could be imposed?
v. Media communications
1. The Products Restatement asserts in section 19 that only tangible things can count as products that can be defective
2. A number of cases have involved violent or dangerous activities depicted in movies, television and video games
3. If it can be established that these depictions desensitize viewers and players and actually triggered violence against the P, would he P have a strict products liability claim?
4. The cases have rejected strict liability, sometimes on the ground that First Amendment free speech principles protect such communicative behavior, and sometimes on the formal ground that the P is not complaining of a tangible product but about the intangible message
vi. Should some providers be strictly liable for purse service defects?
1. If strict liability is right in principle, why exempt service providers?
2. Suppose a plane from Houston to Atlanta crashes without anyone's fault due to a bizarre failure of radar
3. What passengers bought was a service - transport - not a product
4. Still, wouldn't it serve the purpose of strict liability to impose liability?
vii. Blood and other body products
1. Statutes typically provide, directly or indirectly, that suppliers of blood and related products such as body organs or tissues are not strictly liable
2. Some statutes attempt to prohibit strict tort liability by providing that the provision of blood is the provision of a service, not the sale of a product
3. Others directly state that the supplier of blood is not to be held strictly liable
4. The Restatement Third imports the statutory rules, treating them as a common law rule by providing that human blood is not subject to the rules of the Restatement
vii. Types of damages
1. Damages: nominal, compensatory, punitive
a. Compensatory:
i. Medical
ii. Lost earnings capacity/wage loss
iii. Pain and suffering
iv. Any other specifically identifiable harm
b. Not attorney’s fees
viii. Wrongful death and survival actions
1. The common law rules concerning death of a  tortfeasor or injured person
a. If the P or D dies, the cause of action dies with them
2. Changed by statute:
a. Survival actions: compensation until time of death
b. Wrongful death actions: spouse, child etc…

