Torts and Fault 

· Torts is a fact-dominated field 

· What is a tort? 

· A civil wrong 

· Identifying a "loss" (usually physical) 

· Who bears that loss? 

· Injured person? 

· Person who caused the loss? 

· Differentiate between compensable & non-compensable losses 

· Tort liability (generally) requires fault on part of the ∆ 

· Culpability Levels: 

· Intentional wrongdoing 

· Intent or malice 

· Negligence 

· Lack of reasonable care 

· ∆ guilty of no fault 

· Strict liability 

· Now rare; was common until the 1850s 

· The Fault Continuum: 

· Intent: purpose/knowledge                                        Negligence: did ∆ act reasonably? 

· <-----------------------------------------------------------------------------------------------------------> 

· Less-than intent: 

· -reckless, willful, wanton 

· -puts π at great risk (w/o purpose or knowledge) 

· -hypo: road rage 

· Why is fault required? 

· Burdening the economy & judicial system 

· Morality: you could have avoided the injury 

· Van Camp v. McAfoos  

· ∆ was a 3-year-old; rode his tricycle into π's ankle 

· Prima facie case wasn't met b/c there was no allegation of fault 

· The child was so young, it'd be difficult to prove fault 

· Damages: 

· Nominal: $1; minimum recovery; need no physical harm 

· Economic: can be substantial; include medical bills; lost wages, etc. 

· Pain & suffering/Emotional Distress: 'non-economic' 

· Punitive: are possible; intended to further punish beyond $ 

· Civil burden of proof: a preponderance of the evidence 

· More likely than not (51% sure) 

Intentional Torts 

· Overarching rules 

· Elements: 

· Intentional fault: 

· Purpose to produce the consequence, OR 

· Hypo: the football incident: doesn't believe he can throw a ball that far, but does and hits the person at whom he was aiming 

· Even if he didn't know it would hit, he might still have the purpose to hit  

· Knowledge the consequence is substantially certain to occur 

· What constitutes substantial certainty? 

· Usually about 90% certain, but this is not precise 

· The consequence occurs 

· Parental liability for child's torts: 

· Common Law rule: no vicarious liability 

· Most states now have a statute imposing liability 

· Limited in 2 ways: 

· Child's torts must've been committed willfully or wantonly 

· Damages available are limited 

· Not all torts are included 

· "Rule of 7s": children under 7 are often not considered to be able to have fault. 

· Parents may also be guilty of negligent tort for failing to supervise child 

· But this is rare b/c courts don't like to define good/bad parenting 

· Liability of the mentally impaired: 

· American view: insanity doesn't excuse one from civil liability 

· "an insane person may intend to invade the interests of another, even though his motives for forming that intention may be irrational 

· General rule: treat the insane or mentally ill like any other π, if they have the requisite intent is irrelevant 

· Doctrine of transferred intent / transferred tort 

· Applies to all intentional torts except infliction of emotional distress 

· The actor need not intend to harm the victim, he only must intend to harm someone (a person) 

· The actor need only have intent for a tort, not necessarily the tort that occurred 

· Baska v. Scherzer (2007) 

· Doctrine of Extended Liability/Consequences 

· ∆ who commits an intentional tort is liable for all damages caused; not just those intended or foreseeable  

· Battery 

· Protects bodily autonomy 

· There are limits when avoiding contact would: 

·  be unduly burdensome 

· Against public policy 

· Elements: 

· Intent to cause harmful or offensive contact to another 

· Purpose or knowledge 

· Garratt v. Daily 

· 5 year old boy allegedly pulled a chair out from under π 

· He must have at least known to substantial certainty that he'd being causing harmful/offensive contact  

· Single vs. Dual Intent? 

· Single: intent to cause contact 

· Wagner v. State 

· ∆, a mentally disabled patient in the care of the state attacked π 

· Court found that the ∆ did have the requisite intent for battery despite not being able to appreciate the consequences of his act 

· Dual: intent to cause a contact; to cause a harmful/offensive contact 

· White v. Muniz 

· ∆, an elderly dementia patient, struck π's (a nurse) jaw 

· Court found that ∆ was not liable as she only had intent to contact, not to cause harm/offense 

· Implicit here that single intent is also met, so analyze dual first 

· Only worry about this for battery 

· Harmful/offensive contact occurs 

· Contact is offensive if: 

· It offends a reasonable sense of dignity 

· It's offensive to the other's unusually sensitive sense of dignity & the actor knows the contact will be offensive 

· What constitutes contact? 

· The contact doesn't have to be touching, but must be physical 

· E.g. throwing something & hitting someone with it 

· Fisher v. Carrousel Motor Hotel, Inc. (1964) 

· Hotel manager snatched Black mathematician's plate out of his hands when kicking him out of the math convention 

· This was considered contact b/c the plate was "attached" to the plaintiff 

· Leichtman v. WLW Jacor Communications 

· Blowing cigar smoke into the face of an anti-smoking advocate was considered contact 

· Sound waves? Light waves?  

· Courts say these are not contacts; they fall under the tort "nuisance" 

· Cohen v. Smith 

· Male nurse (∆) touched π's naked body after she specifically told the medical staff that no man was to see her naked body 

· This was considered offensive contact 

· Look at the totality of the circumstances 

· Cases/Hypos: 

· Syder v. Turk 

· Surgeon shoved nurse's face towards patients opened body 

· Angry contractor spits on window of a car while the π is inside 

· Napoleon defends his room from the Duke of Wellington 

· Epileptic in cataleptic state hits π 

· Walking through a cloud of smoke 

· No purpose, but could argue knowledge 

· If, e.g. it's the only path to get somewhere 

· Assault 

· Protects mental tranquility 

· Violation of our right to be free from apprehension of a battery 

· Recoverable damages for mental trauma & distress 

· Elements: 

· Intent 

· Purpose to cause apprehension of a harmful/offensive contact or  

· knowledge that apprehension of a harmful/offensive contact is substantially certain to occur 

· Apprehension of harm or offensive contact does occur 

· Picky Assault Rules 

· Mere words are not enough 

· Words + actions needed 

· Reasonable apprehension required 

· Not just a general fear 

· An awareness of imminent touching that would be battery if completed 

· Apprehension of imminent battery 

· Without significant delay 

· Not just immediate 

· Does every battery include an assault? 

· Hypo: sleeping beauty, kissed in your sleep, could you apprehend the offensive contact? 

· Damages for assault 

· Harder to value mental damages than physical 

· Words may further demonstrate intent 

· Hypo: gray-haired professor: words can make a difference to demonstrate intent/ lack thereof 

· "if it weren't for your gray hairs, I'd thrash you" is actually saying I WON'T commit battery 

· Apparent ability 

· Hypo: the unloaded gun is still an assault b/c of apparent ability 

· Hypo: Danny Devito v. Jason; even though he won't cause harm, the apprehension of battery is still there 

· Cullison v. Medley (Indiana 1991) 

· Π hit on young girl; later her entire family came to π's trailer and intimidated him; scared him with gun 

· Must go to jury b/c elements of assault could be proven 

· False Imprisonment 

· Protects autonomy 

· Elements: 

· Intent 

· Purpose to confine another or 

· Knowledge that confinement is substantially certain to occur 

· Actual Confinement 

· To limit movement to a particular space 

· You're not falsely imprisoned if there's a reasonable escape 

· Knowledge of confinement 

· Exception: no knowledge, but injured during confinement 

· Person is confined, doesn't know it, and is injured during the confinement 

· Hypo: baby in the bank vault 

· Even if you don't remember the confinement (like you were drunk), if you had knowledge while it was happening, it counts 

· Against π's will 

· w/o consent 

· Duress of goods: imprison a person by taking their goods & refusing to give it back; person has to wait for it 

· = false imprisonment 

· Taking even just a pen would work 

· But likely this wouldn't actually keep someone 

· Duty: if you didn't trap them, you don't have to release them 

· Hypo: You notice someone trapped in the house next door; you have no duty to help them 

· McCann v. Wal-Mart Stores, Inc. (2000) 

· Π & 2 children told to stay in the store until police arrived bc they were suspected to have stolen something a few days before 

· Store owners were wrong and never called the police 

· Jury held for π; affirmed 

· Hypo: police officers confine drunk men in vehicle; release them in a field near freeway; one is hit and dies 

· Does extended liability apply? Maybe... Argue when imprisonment ends 

· Intentional Infliction of Emotional Distress 

· Protects mental tranquility 

· Elements 

· Culpability: 

· Intent: 

· Purpose to cause emotional distress 

· Knowledge it's substantially certain to occur 

· Recklessness - involves a high degree of risk; 70-75% sure 

· Extreme & outrageous conduct 

· Would the average person hear the facts and exclaim "outrageous!" -R2d 

· Chanko v. ABC (2016) 

· ABC broadcast death of π's husband (short clip, blurred face, changed names) without knowledge or consent of π 

· Facts insufficient to support cause of action 

· Markers of outrage: 

· Repeated/carried out over a period of time 

· An abuse of power by a person with some type of authority over the π 

· GTE Southwest Inc v Bruce (1999) 

· ∆, over the course of years, engaged in a pattern of grossly abusive, threatening, degrading conduct towards employees 

· Guilty of IIED, affirmed 

· Directed at a person known to be especially vulnerable 

· Mere name calling isn't enough to be outrageous 

· Exceptions: 

· "common carrier" i.e. a bus driver 

· Racial etc. insults 

· Severe emotional distress 

· 3d party IIED: ∆ injures someone, the π is related to the injured 

· Extra requirements to recover: 

· ∆s acts must take place in the presence of the π 

· Must be an immediate family member 

· Developing exceptions: 

· Terrorism 

· Immediate aftermath 

· Child molestation 

· "sensory & contemporaneous awareness"  

· Roth v. Islamic Republic of Iran (2015) 

· Π's daughter died in Sbarro's in Israel b/c of Hamas terrorist bombing; ∆ supported the terrorists 

· Holding for π --> solatium damages ($$ for IIED) 

· Hypo: family heirloom destroyed 

· Π can recover: conversion of chattels + parasitic damages for emotional distress 

· Trespass to Land 

· Protects rights to exclusive possession 

· Elements: 

· Intent: 

· Purpose to enter property 

· Knowledge entry is substantially certain to occur 

· (Don't need to know that you're entering someone else's property) 

· Entry 

· Must be tangible 

· Light, sound ≠ entry 

· Hypo: projection on Trump tower 

· Extent of entry? 

· Above and below the surface 

· Above: planes allowed 

· Below: follow rule of capture for what's below you and your neighbor's land 

· Exception for capture via fracking b/c fracking disturbs the land 

· Exception= "Duty to Recover" If something of yours enters the land UNintentionally, you may (and must) enter to retrieve it 

· If you intentionally put the thing on the property = immediate trespass 

· If you leave the object there = trespass 

· Conversion of Chattels 

· Protects rights to exclusive possession 

· Elements: 

· Intent: 

· Purpose to exercise substantial dominion over chattel 

· Knowledge that exercise is substantially certain to occur 

· Substantial Dominion exercised  

· Dominion by controlling access: you're exercising dominion over the chattel that gives you access to other chattel (holding someone's car keys so they can't get into their car) 

· See also: false imprisonment by duress of goods 

· Definitions 

· Chattel:  

· Old common law: had to be tangible personal property 

· Modern: can be more abstract like stocks, domain names, etc. 

· Copying electronic data? Courts split 

· 3+ person transfer?  

· A's property, stolen by B, sold to C (who didn't know it was stolen) 

· A can sue both B & C for conversion 

· B defrauded A for the property (A willingly gave the title) the B sold to C (who didn't know of the fraud) 

· Now only B is the converter 

· C = "BFP" bona fide purchaser  

· Trespass to Chattels 

· Protects rights to exclusive possession 

· Something short of conversion 

· Elements: 

· Intent to intermeddle with another's chattels 

· Purpose to intermeddle 

· Knowledge with substantial certainty intermeddling will occur 

· Actual intermeddling 

· Actual harm  

· Damage to chattel 

· Dispossession 

· Loss of use 

· Can't just be momentary (but just a minute could suffice) 

· Conversion or trespass to chattels? 

·  use the 5 factors that go to extent of interference: 

· Extent and duration of control 

· ∆'s intent to assert a right to the property 

· ∆'s good faith 

· Harm done 

· Expense or inconvenience caused 

· School of Visual Arts v. Kuprewicz (2003) 

· Motion to dismiss denied when ∆ caused porn & unsolicited job apps to take up space on π's hard drives 

· Privileges 

· Affirmative defenses - ∆ has the burden of proof 

· Transferred intent: intent can be transferred, but the privilege does not transfer 

· Brown v. Martinez (NM 1961) 

· Π = 15 y/o boy who went with his friends to steal a farmer's watermelons 

· The farmer shot into the distance (aimed away from boys) to scare away intruders, hit π 

· Intent for assault (privileged) transferred to battery (not privileged) 

· This is still an open question for courts 

· All subject to reasonableness 

· Self Defense 

· Steps: 

· Reasonable threat? 

· Retreat generally not required 

· Depends on state 

· May not be an initial aggressor 

· Reasonable force in response? 

· Proportionate force to what's being inflicted on you 

· Compare reasonable outcome to what actually happened 

· Grimes v. Saban (2014) 

· Drunk girls got in a huge argument @ ∆'s home that led to physical fight 

· Conflicting testimony as to who was the initial aggressor and if force was proportionate 

· SJ denied 

· Deadly force? 

· ∆'s privilege to use an amount of force extends only so far as reasonably necessary to prevent death or GBH 

· You're allowed to threaten force you won’t use 

· Defense of others 

· ∆ need not be correct, only needs reasonable belief & reasonable force 

· Some courts disagree and say mistake = battery 

· Defense of Property: 

· Defense of Real Property 

· Steps: 

· Warn if feasible 

· Reasonable force: start gently 

· But: trespasser has no right to resist 

· Could THEN escalate to self defense if trespasser resists w/ force 

· Qs to ask: 

· Must the defender request the intruder to depart? 

· Yes unless it's obvious it won't work 

· When can you inflict harm on a trespasser? 

· If they try to fight back --> it becomes self defense 

· Can you use force? How much? 

· Yes, a reasonable amount 

· Katko v. Briney (1971) 

· Shotgun trap in unoccupied farmhouse bedroom went off on π looking to steal old jars/bottles 

· Jury found for π b/c life > property 

· Katko principle: no privilege to use force that will cause death/GBH to defend property 

· Unless human life is at stake 

· Force to recapture property? Courts split 

· Recapture of chattels: 

· Common Law required "hot pursuit:" immediately upon chattel being taken, you can chase to take it back 

· If you're wrong, no privilege 

· But when does hot pursuit end? Hypo: man chased into a lake and drowned 

· Merchant's privilege: Reasonable belief chattel is being taken; hold for reasonable investigation 

· Can detain them until police arrive; can't say you'll call the police then not do it 

· Can use it even if wrong 

· Gortarez v. Smitty's Super Valu, Inc. (1984) 

· One plaintiff held in chokehold by ∆'s worker b/c he was thought to have stolen a cheap item; injuries sustained; did not actually take the item 

· Remanded; manner of detention was unreasonable and purpose unclear  

· Needed trial to determine if shopkeeper's privilege applied 

· Privilege of Disciplining Children: 

· Parents: force & confinement allowed within limits 

· Courts concerned about intruding on parental rights 

· Others: teachers/bus drivers: privilege exists but is more limited than parents 

· Hypo: NYC school bus driver - ran over the kid who climbed out the window 

· Was the driver privileged to confine those kids on the bus? 

· Consent 

· Steps: 

· Entering the consent: capacity to consent etc. 

· Expressly: orally or in writing 

· No means no 

· Through actions; e.g. lifting an arm for a shot 

· Look to the circumstances to show consent 

· Apparent consent: rely on reasonable appearance 

· Impliedly (in law): emergencies 

· Dr. acting in an emergency situation in which obtaining consent is impossible 

· Scope of consent 

· Unexpected consequences are also covered 

· Hypo: man kisses woman and breaks her neck 

· Geographic Limits 

· Example: Left ear/right ear operation 

· Temporal Limits 

· Example: Base of snow fence 

· Conditional Limits 

· Example: Consent on condition that only use family blood in operation  

· Effectiveness of consent 

· If the relationship is inherently coercive, the consent defense is unavailable 

· Robins v. Harris (2002) 

· Corrections officer brought inmate to showers and made her perform fellatio; tried to claim defense of consent 

· SC affirmed decision against ∆; didn't rule out consent excuse for all battery 

· Consent should be a voluntary decision 

· This includes intoxicated adults 

· The other person must know the one is unable to consent 

· Incapacity     

· Minor's ability to consent depends on age & type of touching 

· Adults may be found incapable to consent if it can be shown that they "did not understand the nature & character of the act" 

· Statute Disallows Consent     

· Example: Child labor laws 

· Fraud, Misrepresentation, Coercion 

· Mistakes & misrepresentations must be related to the consent/unwanted touching 

· Hypo: Knowing you have a venereal disease and not disclosing it before sex (even sex w/ consent) = battery (Doe v. Johnson) 

· Extended consent doesn't apply b/c ∆ is withholding information 

· Revocation 

· Consent can be revoked at any time 

· Exception: you consent to being driven (false imprisonment) and revoke consent at 70 mph on the highway 

· Driver may wait until it's safe to drop you off 

· Medical Consent 

· Kaplan v. Mamelak (2008) 

· Patient sued dr. for medical malpractice & battery after the doctor operated on the wrong discs 

· Dr. exceeded the scope of the patients consent by operating on a disc he did not consent to 

· Hypos: 

· 2nd operation after appendectomy 

· Should Dr. sew you up and have to operate again w/ renewed consent, or just use a judgement call? 

· Risks battery and negligence 

· Consent to conduct that is illegal? 

· Courts split 

· Majority: consent to crime is invalid so the tort claim can proceed 

· Like when the crime is meant to protect the plaintiff 

· Statutory rape 

· Child labor laws 

· R2d says consent to crime is a bar to a tort just like any other consent 

· Public Necessity 

· Scope: 

· Privileges exist to interfere with land & chattels: 

· Protects actual harm done 

· Where public (not just private) interests are involved 

· ∆ had reasonable belief that action was necessary 

· & the action taken was a reasonable response to the need 

· Wegner: police used grenades in someone's home after a felon ran in; govt had to pay for the damage (minority approach) 

· CA still does not compensate people for destruction of property as public necessity 

· Surroco v. Geary (1853) 

· ∆, mayor of his town, destroyed π's home to prevent a spreading fire from reaching the surrounding buildings; π hadn't yet recovered their belongings 

· Court recognizes common law privilege of public necessity 

· Private Necessity 

· Committing a tort for private necessity; privilege will be allowed, but you must compensate the other party 

· Won't be liable for the tort or punitive damages 

· Ploof v. Putnam (1908) 

· Π sailing with wife & kids; hit a storm and docked his boat; ∆ had servant demoor the boat --> destroyed the boat and those on it were injured 

· Π Sued for trespass of chattel; court held in his favor 

· His public necessity trumped ∆'s defense of property 

· Vincent v. Lake Erie Transport Co. (1910) 

· ∆ docked ship at π's dock during horrible storm; dock took significant damage 

· ∆ used private necessity defense, but it failed 

· Use of the dock was a deliberate act; π deserved compensation, otherwise it'd be unjust enrichment 

· Proportionality: 

· Because private necessity includes just compensation; actors will weigh costs of committing the tort & paying vs. not committing the tort and taking damage 

Negligence 

· Basics:  

· Intent: prohibits specific actions narrowly defined  

· Vs 

· Negligence: not defined by specific, forbidden actions 

· Standard is much broader & more general 

· Based on imposition of risk on others that results in injury 

· Kind of risk needed for liability = unreasonable risk 

· Requires actual damage whereas intentional torts can result in nominal damages 

· Brown v. Stiel 

· Worker's comp 

· Using cheaper metal to construct a building b/c it's cheaper, but more likely more deaths will occur 

· Not intentional tort b/c chance of death is not a certainty 

· Not negligence b/c cost is a factor in RPP 

· No transferred negligence exists 

· Liability 

· Joint & severable liability: each ∆ liable for full amount of injury they both negligently caused 

· Π can collect against either / both ∆ (limited to only one full recover) 

· 4 situations for J&S liability: 

· Concerted action 

· A & B act in concert to commit an unlawful act 

· Indivisible Injury 

· Concurrent torts w/o concert, but where A & B produce a single indivisible injury 

· Does comparative fault change this? 

· CA SC says not really, but CA law has changed so that ONLY economic damages may be joint & severable 

· All non-economic damages must be several only 

· A creates risk of harm by B 

· E.g. A runs over π and leaves him unconscious; B later runs over π and breaks his leg 

· B is only liable for the broken leg, but A is j&s liable for it all 

· ∆ is vicariously liable 

· Employer liable for all torts of employee committed in scope of employment 

· Contribution: if ∆ paid full, he could sue ∆2 for his contribution 

· Pro rata: each pays an equal share 

· Several liability: pay damages based on comparative fault 

· Can't overpay more than your % 

· .˙. Contribution not a thing 

· Π may have to pay if one defendant couldn't cover his share 

· Modern systems may use either joint & severable or several liability 

· Proving and evaluating facts: 

· Π has burden of proof; "can π get to the jury?" 

· Santiago v. First Student Inc. (2004) 

· ∆ operated a school bus; π alleged a crash 7 years prior when she was on the bus 

· No records indicate crash & no one can corroborate her story 

· Even taking evidence in best light to π, "rank speculation" would be necessary to believe the probability of the asserted claim .˙. SJ for ∆ 

· Definitions 

· Equipose: fact seems to go evenly both ways 

· <50% = π didn't meet burden 

· Nonsuit: π didn't give facts to every element of the crime, judge will dismiss 

· JNOV: Judgement Notwithstanding the Verdict 

· Credibility Rule: determining if a witness is credible is a job for the jury 

· Upchurch v. RotenBerry (2000) 

· Heavily inconsistent facts surrounding incident w/ ∆ swerving off road and hitting a tree 

· Jury found for ∆; π appealed w/ motion for JNOV 

· Denied b/c jury = factfinder including who's telling the truth 

· Circumstantial evidence: evidence of one fact that permits an inference of another fact 

· Often the most important evidence in tort cases 

· Generally entitled to as much weight a direct evidence 

· Forsyth v. Joseph (1968) 

· Villa truck hit a car @ 55 mph, killing occupant, after skidding 129 ft before impact 

· This is evidence that the truck was speeding because he must have been going significantly more than 55 when beginning to break/skid 

· Thoma v. Cracker Barrel (1995) 

· Π slipped next to cracker barrel table on what she claims was a 1x2' puddle which ∆ denies was there 

· Jury must determine if circumstantial evidence supports the inference 

· Res Ipsa Loquitor 

· Serves as a vehicle for π to get to the jury without any evidence / proof that what the ∆ did was negligent 

· Byrne v. Boadle (1863) 

· Man walking down street, lost all memory, a barrel of flour had fallen on him 

· He had no evidence of negligence except the fact that the accident occurred 

· Res Ipsa applied b/c barrels don't just fall on people's heads w/o negligence 

· Very common-sense based 

· Collins v. Superior Air-Ground Ambulance Service, Inc. (2003) 

· Elderly woman in daughter's care staying at a center for a week while daughter was out of town; transported to and from via ambulance service 

· Upon return, woman was dehydrated and had a broken leg 

· Res Ipsa can be applied to multiple ∆s at once 

· Is this contrary to the purpose of Res Ipsa? 

· Requirements: 

· The accident does not normally happen w/o negligence 

· Koch v. Norris Public Power District (2001) 

· ∆'s high voltage line broke, fell (normal weather conditions), started fire causing damage to π's property 

· Res Ipsa applied b/c power lines don't just fall w/o negligence on part of who built them 

· Cosgrove v. Commonwealth Edison Co. (2000) 

· Stormy night, ∆'s power line was sparking, fell, fire in the alley b/c of sparks meeting leak in buried gas line 

· Res Ipsa only applied to the gas company, not the power co. 

· The instrumentality / agent which caused the accident was under exclusive control of ∆ 

· Warren v. Jeffries (1965) 

· 6 y/o killed by injuries from ∆'s truck running over his body (after ∆ left the car, kid's mom and siblings got in the car, the mom left for a min, and the car started rolling; oldest brother told everyone to jump out) 

· No Res Ipsa; instrument not in complete control of ∆ 

· R2d broadened to "scope of ∆'s duty" 

· Giles v. City of New Haven (1994) 

· Π sustained injuries working as elevator operator; chain broke, π reversed direction and jumped out to safety 

· Evidence sufficient under Res Ipsa to find negligence on behalf of ∆ for failure to inspect and maintain elevator 

· Π's use of elevator doesn't break element of ∆'s control 

· Circumstances indicated that the untoward event was not caused by π's negligence 

· Jxes with comparative negligence might decide this requirement is no longer necessary 

· Special rules for Res Ipsa: 

· No Res Ipsa for slip & fall cases 

· Use of experts allowed to meet Requirement 1 (accident doesn’t normally happen w/o negligence) 

· ∆'s superior knowledge of what happened = requirement? 

· If π produces specific evidence, can he still use Res Ipsa? 

· Traditional rule = no 

· Modern rule = yes 

· Evidentiary effect of Res Ipsa (3 rules; jurisdictional split) 

· "permissible inference:" Res Ipsa permits but doesn’t compel the jury to infer negligence 

· Jury must presume negligence unless ∆ produces other evidence 

· California rule 

· Burden of proof for breach shifts to ∆ 

· Elements for prima facie case for negligence: 

· Duty 

· Areas of Limited Duty: 

· Landowners and Occupiers 

· General Rule: 

· Landowners owe no duty to a licensee/trespasser except to refrain from willful/wanton/reckless conduct that would injure him 

· Exception: 

· When discovered in peril or have reason to know of peril/that peril is forthcoming; ordinary care must be used to avoid injuring 

· Types of occupiers: 

· Invitee 

· There for pecuniary ($$) benefit to the landowner 

· Or a "public invitee" on land open to the general public 

· Licensee 

· On land w/ permission, but with limited license to be there 

· Social guests traditionally considered here 

· E.g. plumber 

· Trespasser 

· No legal right to be there 

· If a plumber comes to fix your toilet, but ends up doing something stupid in a nearby bedroom, he moved from licensee to trespasser and duty could shift 

· Attractive nuisance doctrine: 

· A landowner is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon land if: 

· Possessor knows/has reason to know children are likely to trespass 

· Possessor knows/has reason to know of the condition, and he realizes/should realize that it'll result in GBH to children 

· Children, because of their youth, don't discover the condition or realize the risk of intermeddling 

· Utility/burden to possessor < risk 

· Possessor fails to exercise reasonable care 

· If the cause of death isn't the attractive nuisance? No duty implied 

· Footpath exception "frequent trespassers": 

· Normally, no duty for landowner to inspect property 

· Exception if there's knowledge of trespassers 

· Footpath exception: no knowledge of trespass/artificial condition, but condition shows frequent trespassers, (i.e. a worn-down path), a duty arises to inspect 

· Open and Obvious Danger Doctrine: 

· CL: land possessors cannot be held liable to invitees who are injured by open and obvious dangers 

· R2d: not liable for danger known or obvious, unless the possessor should anticipate the harm despite obviousness 

· Firefighter's rule: 

· No duty owed by landowner for risks from fires caused by ordinary negligence 

· Largely based on assumption of risk 

· The Professional Standard 

· Professionals owe their clients a particular duty of care 

· Standard: particular procedures/customs under the particular circumstances 

· The custom becomes the standard of care 

· Expert testimony can fill in gaps for laymen 

· Locality rule: 

· Defines the standard based on local/similarly situated Dr.'s customs 

· Variations: 

· "strict:" based on dr.'s in the same location 

· Modified: same or similar locality 

· Modified: locality is a circumstance 

· National standards; locality irrelevant 

· "Patient standard" 

· A physician owes to his patient the duty to disclose in a reasonable manner all significant medical information that he possesses (or reasonably should) that is material to an intelligent decision by the patient whether to undergo a proposed procedure 

· Exceptions: 

· Emergencies 

· Therapeutic privilege 

· Patient would have adverse reaction to the info 

· Patient is already informed 

· 6th tummy tuck hypo 

· Nonfeasance 

· If someone acts (and acts negligently), go right to misfeasance 

· Misfeasance: doing an act (negligently); duty of RPP 

· Exceptions: 

· Person who caused harm to another has duty to help them 

· Person creates continuing risk of harm 

· Special relationships (non-exhaustive list): 

· Common carrier & passengers 

· Inkeeper & guests 

· Landpossessor whose land is open to the public & those lawfully on that land 

· Employer w/ employees @ work 

· School w/ students 

· Landlord w/ tenants 

· Custodian w/ those in custody 

· Contract and Duty 

· A duty can arise directly from a contract 

· Risks arising from K = duty to prevent the risk 

· Is the injury that occurred in this class of risk? 

· Palka factors to determine if duty is owed to 3d party not in privity of K: 

· Reasonably interconnected and anticipated relationships 

· Particularity of assumed responsibility 

· Displacement & sub. Of safety function 

· Set of reasonable expectations 

· Less likely to find liability to 3d parties for nonfeasance rather than misfeasance 

· Duty to Protect from Third Persons 

· Must be a special relationship AND risk is foreseeable 

· Foreseeability approaches: 

· Specific harm rule: ∆ must be aware of the imminent harm to have a duty 

· Prior similar incidents test: previous crimes put landowner on notice of future risk 

· Totality of circumstances (most common) 

· Balancing test: (CA rule; just Carroll Towing) balance foreseeability of harm against the burden of imposing a duty to protect against 3d party criminal acts 

· Parent's duty to control their children: 

· Knowledge of specific dangerous habit 

· Present opportunity and need to restrain the child to prevent imminently foreseeable harm 

· Overall: limited judicial intervention 

· Emotional Distress 

· Traditional rules: 

· Physical impact 

· Mitchell v. Rochester Railway Co. (1896) 

· Woman suffers miscarriage after horses charge and surround her 

· No physical impact = no recovery for NIED 

· Physical manifestation 

· No contact requirement but injury must result after 

· Emotional distress from risk of physical harm (but no physical harm-- otherwise parasitic) 

· "Bystander" recovery: emotional distress where third parties are at risk of physical harm and somebody nearby suffers emotional distress 

· the bystander rule is derivative and therefore D needs to have been negligent 

· 3 tests: 

· "Zone of Danger" test: 

· A tort is committed by a ∆ subjecting π to emotional harm w/in the zone of danger created by the conduct of the ∆ 

· Ps can recover who are placed in immediate risk of physical harm by Ds negligent conduct 

· Dillon guidelines: 

· whether plaintiff was located near the scene of the accident as contrasted with one who was a distance away from it;  

· whether the shock resulted from a direct emotional impact from the sensory and contemporaneous observance of the accident; and  

· whether the plaintiff and the victim were “closely related.” 

· La Chusa Rule 

· Closely related victim & P 

· Present and aware of event and injury 

· Serious emotional distress 

· La Chusa is a bit stricter than Dillon b/c they had to have been present, not just have a sensory/contemporaneous awareness 

· Breach 

· "Objective" element  

· And unreasonable act that causes foreseeable harm 

· Jury determines the amount of "reasonable care" that should've been exercised 

· Reasonable and Prudent Person (RPP) test 

· We apply the RPP test to determine someone is acting reasonably 

· Stewart v. Motts (1995) 

· Π suffered severe burns after ∆ "helped" with car causing carburetors to ignite  

· Is there a higher standard of care for the use of dangerous instrumentalities? 

· No, only one standard of care: reasonable; what's reasonable will change depending on risk & context 

· The greater the danger, the greater level of care required 

· When is a person not exercising reasonable care? 

· When a reasonable and prudent person would foresee harm/risk & would avoid the conduct that creates the risk 

· Reasonable person takes into account: 

· Physical characteristics 

· Shepherd v. Gardner Wholesale, Inc. (1972) 

· Π, has cataracts, tripped over concrete slab in front of ∆'s business 

· RPP takes on person's characteristics, so RPP would also have cataracts 

· Advanced experience/knowledge/understanding 

· "if you've got it, use it" 

· Hill v. Sparks (1976) 

· Earth Scraper operator (∆) had his sister stand on the machine; she fell under the wheel and died 

· ∆ had superior knowledge and experience with the machine and should have exercised these superior skills 

· Minimum knowledge (what they should have known) 

· Hypo: The worn-out tire: should have known as a regular operator of a vehicle to change tires 

· Hypo: Paint thinner explosion - guy stores paint thinner in garage and lights a match RPP should have known 

· Country road - superior memory used in RPP standard 

· Creasy v. Rusk (2000) 

· Π, nurse, kicked & injured by ∆, patient with Alzheimer's 

· Summary judgement granted for ∆:  

· a person w/ mental disabilities is generally held to the same standard of care (RPP) as others, but  

· one employed to take care of a patient known to be combative b/c of Alzheimer's has no complaint for injuries sustained in doing so 

· Hypo: The drunk driver: RPP ≠ drunk 

· But if you drive drunk and perfectly well--> no liability b/c we look at conduct 

· Child Rule:  

· Child RPP mirrors ∆'s: 

· Age 

· Intelligence 

· Maturity 

· Training 

· Experience 

· No minimal knowledge 

· EXCEPT for:  

· Adult activities 

· Inherently dangerous activities 

· (these tend to overlap) 

· Vs. 

· Rule of 7s (followed by some jxes): 

· 0-6: incapable of negligence as a matter of law 

· 7-14: presumed incapable of negligence 

· 14+: presumed capable 

· R2d & Cali: under 5 = incapable of negligence 

· Rules like this may be unnecessary w/ the Child Rule 

· Stevens v. Veenstra (1998) 

· 14 y/o ran over pedestrian during drivers ed 

· Drivers all held to the same standard; child rule didn't apply 

· Child driving golf cart? Child standard (many kids drive golf carts) 

· Reasonableness factors 

· US v. Carroll Towing Co. ('47) 

· Conners' Co. owned a large barge, loaded w/ flower; ∆ negligently caused barge to break adrift w/ no bargee @ his post to manage the hole created by the breakaway 

· Barge sank; was the absence of the bargee negligence on part of Conners'? 

· Carroll Towing Analysis: cost of alternatives < risk = negligence 

· If the burden is less than the probability of injury & extent of injury, the RPP would take the precaution to avoid risk 

· Risk = probability (likelihood) of harm 

· Foreseeability: 

· Harm that could be foreseen AND too likely to occur to justify risking it w/o added precautions = negligence 

· (courts don't mean something was literally unforeseeable, rather that it was foreseeable & probable enough to require precaution 

· Pipher v. Parsell (2007) 

· ∆ driving truck, 3d party yanked the wheel; then did it again causing truck to veer off road crash 

· Passenger sued driver for negligence 

· B/c the act happened once, there was a foreseeable risk it'd happen again 

· Hypos: 

· Greasy pizza on wax paper: pizza shot created foreseeable danger 

· Grocery customer slipped on a bean right after the floor was mopped; not enough evidence 

· Indiana Consolidated Ins. Co. v. Mathew (1980) 

· ∆ mowing brother's lawn; mower caught fire in the garage, brother left mower in garage and called fire department 

· Insurance co sued ∆ that he breached duty when failing to push mower out of garage 

· Holding for ∆; risk of probability of harm when leaving mower in garage = great risk to garage; harm to ∆ = minor risk but very expensive and painful 

· Harm  

· Burden if you take precautions / alternatives 

· Lost social utility 

· Cost of precautions 

· Bernier v. Boston Edison Co. (1980) 

· Car accident led to car crashing into a light pole (designed by ∆), knocking it over into πs who sued ∆ for negligent design and construction of the pole 

· Court found for πs: Must look at what was foreseeable at the time the pole was constructed & alternative costs which were low 

· Hypos: 

· Hammering a bolt; piece lands in eye and destroys eyesight in that eye 

· Negligent for not supplying goggles? 

· Probability of harm? Not high; high amount of harm; cheap cost of alternative .˙. Negligence is possible 

· What if he was already blind in one eye? 

· Lower probability of hitting eye (only one left) but harm is higher b/c he'd be totally blind 

· Chasing thief out of busy store and running into a bystander 

· High probability; potential for substantial harm; alternative of calling police would lead to loss of $ / property and right to protect your belongings 

· Garbage truck scares horse 

· Factor in social utility of taking garbage out 

· Emergency Doctrine: "A person confronted with sudden emergency which he does not create, who acts according to his best judgment or, because of insufficient time to form a judgment fails to act in the most judicious manner, is not guilty of negligence if he exercises the care of a reasonably prudent person in like circumstances" 

· It's arguably unnecessary b/c it is literally just the normal RPP standard that already takes context/circumstance (like an emergency) into consideration 

· Majority of jxes still use it 

· Posas v. Horton (2010) 

· Horton rear-ended Posas after Posas slammed her breaks to avoid hitting a jay-walker 

· Horton had been driving too close behind Posas, so she put herself in the way of peril, so could not use the emergency doctrine 

· Negligence Per Se & Rules of Law 

· Rules of Law: take question of RPP from the jury based on judge-made law 

· Marshall v. Southern Railway Co (1950) 

· Π ran into railway supports (with no signage or lighting) @ night when bright lights messed w/ his vision 

· Judge made up a rule: if you hit something in your range of lights at night, you must be negligent 

· Chaffin v. Brame (1951) 

· Π was driving on highway, car's brights blinded him and he slowed and changed lanes --> hit a truck stopped w/ all lights out 

· ∆ argued π's contrib. negligence as a matter of law (based on Marshall outcome) 

· Court allowed RPP question to go to the jury instead 

· Rules of law are virtually nonexistent now 

· Glaucoma test is one that's still around 

· Negligence per se: gives the jury a statutory standard for RPP 

· Martin v. Herzog (1920) 

· Driving at night, ∆ crossed over center line & hit a buggy, killing someone 

· ∆ argued negligent decedent for driving w/o lights 

· § exists that says lights are required @ night 

· Violation of this statute = negligence per se 

· Steps: 

· §§ clearly defines a standard of specific conduct 

· Π must be a member of the class the § is designed to protect 

· § intended to prevent type of harms ∆'s action or omission caused 

· O'guin v. Bingham County (2005) 

· 2 kids died in unfenced landfill on school break with no one on duty 

· Idaho statute required landfills be properly enclosed/guarded for health and safety of public 

· ∆ liable for breach thru negligence per se 

· Limones v. School District of Lee County (2015) 

· Boy collapsed at HS soccer game and no one brought AED to coach doing CPR 

· § said there must be AED on site and someone trained to use them 

· ∆ had duty of care, but § does not create duty to use an AED 

· RPP left to jury 

· Licensing §§ cannot be used to show negligence 

· Excuses for negligence per se (R2d): 

· The violation is reasonable b/c of the actor's incapacity (i.e. heart attack) 

· He neither knows nor should know of the occasion for compliance (i.e. taillight out) 

· He is unable after reasonable diligence or care to comply (i.e. required snow removal but there's a blizzard) 

· He is confronted by an emergency not due to his own misconduct 

· Compliance would involve a greater risk of harm to the actor or to others 

· Getchell v. Lodge (2003) 

· ∆ slammed brakes and skidded into the wrong lane to avoid hitting a moose; π hit the ∆ and needed ankle surgery 

· Π claimed ∆ must have been negligent bc of § not to cross center of road 

· Negligence per se not applicable b/c of emergency excuse 

· Custom Evidence 

· Store manuals: R3d says it's up to judge's discretion 

· Walmart Stores Inc. v. Wright (2002) 

· A woman slipped in a puddle in Walmart and sued for negligence 

· Walmart employee handbook details cleaning up after puddles urgently, and the jury was instructed to consider this 

· Jury instruction was erroneous; must use obj. reasonable standard of care, not Walmart's standard. 

· General rule for customs/industry standards: "what is usually done may be evidence of what ought to be done, but what ought to be done is set by the standard of RPP, whether or not it's usually complied with" 

· Safety manuals are also generally admissible 

· If they are adopted as code --> show standard of care via negligence per se 

· Duncan v. Corbetta (1991) 

· Π fell on top step of staircase when leaving ∆'s house; stairs were not made with wood standard in the industry 

· Industry custom is allowed as evidence that tends to show reasonable care 

· The TJ Hooper (1932) 

· Tugs unseaworthy for not carrying working radio sets despite it not being the general custom because it ought to be 

· Hypo: Hotel installed glass shower door that shattered and injured guest; it is standard practice to use shatterproof glass 

· Miller v. Warren (1990) 

· Πs suffered injury after waking up in smoke filled room in a motel w/o smoke detectors (which was not a violation of fire code) 

· Compliance with a regulation ≠ due care per se 

· It shows some evidence of what's reasonable but is not determinative 

· Three Common Theories of Liability 

· ∆ created & failed to take reasonable actions to abate the hazard 

· "constructive notice:" ∆ did not create, but discovered / should have discovered a condition created by others 

· ∆'s mode/method of business operations made it foreseeable that others would create a dangerous condition, and ∆ failed to take reasonable measures to discover and remove it 

· Actual Cause 

· Π must prove not only that she suffered legally recognized harm, but that the harm was in fact CAUSED by the ∆ 

· Factual cause must link ∆'s negligence to π's injury 

· Jury question 

· Hale v. Ostrow 

· Π tripped over concrete & broke hip as she was avoiding overgrown bushes (owned by ∆) blocking the sidewalk  

· SJ reversed b/c causation is a question for the jury 

· But-for test: but for the ∆'s act, the π would not have been injured 

· Salinetro v. Nystrom (1972) 

· Women gets x-rays for back injury; Dr. didn't ask if she was pregnant, but she wouldn't have said yes if he did 

· Later she found out she was pregnant and the x-rays hurt the fetus, so she got an abortion 

· Directed verdict granted for ∆; but-for Dr. not asking if she was pregnant, she still would have gotten the x-ray & therefore the injury 

· Substantial factor test: was each ∆'s conduct a substantial factor in causing the injury 

·  Evolved because it worked for 2 ∆ neither of whom are but-for causes 

· (But for my act, the other actor still would've started the fire) 

· Landers v. East Texas Salt Water Disposal Co. (1952) 

· Both ∆s polluted π's lake and killed his fish on the same day 

· Where the tortious acts of 2+ wrongdoers join to produce an indivisible* injury, all wrongdoers will be held jointly & severally liable for the entire damages 

· * this wasn't really indivisible b/c each pollutant must have literally only killed some fish, but the court treats it as indivisible b/c they didn't want to screw the π 

· Both ∆'s cannot be the actual cause b/c but for one's negligent act, the other pollutant still would have killed the fish .˙. Substantial Factor test used 

· Lasley v. Combined Transport, Inc. (2011) 

· Decedent was stopped in traffic caused by ∆'s truckload of glass falling into the road 

· Other ∆ drunkenly speeding, hit the decedent's stopped car. 

· BOTH ∆s are but-for causes, so substantial factor test used, and both were held liable as actual causes  

· Definitions: 

· Duplicative causes: both actors considered causes 

· Preemptive causes: one caused injury before the other could 

· E.g. poisoned tea, but killed by gunshot first 

· Poison ≠ causation 

· Alternative Liability: burden is shifted to ∆ to prove by preponderance of the evidence that he wasn't the actual cause 

· This theory makes it possible to hold someone liable for something they didn't do 

· Only one person actually did it, but two are responsible 

· (but the rational is that ∆s are better suited to prove which it wasn't , and they're given that opportunity) 

· Summers v. Tice (1948) 

· 3 people hunting quail w/ shotguns; 2 shot at a quail, π was negligently hit in the face; does not know by whom 

· Both hunters are liable if they cannot prove which of them did it 

· Lost Chance Scenario:  

· But-for Dr.'s medical malpractice, the patient would have 40% chance to live 

· Cannot recover b/c 40% < 51% burden of proof 

· Patient would have 60% chance to live? 

· Can recover 

· Solutions (jurisdictional split; CA does not use them) 

· None; traditional tort principles 

· Use "substantial factor test" 

· Lost chance theory: reconceptualize the damages as the lost chance then apply normal but-for causation 

· Not physical harm, eliminates causation problem. 

· Recover % lost chance x damages 

· 100,000 damages x 40% chance lost to recover = $40k recovery available 

· Liability apportionment: 

· Causal: two persons causing separate or divisible injuries 

· Liability can be apportioned by causation --> each tortfeasor is liable for the injury he alone caused 

· Fault: 2 person causing a single indivisible injury 

· Both tortfeasors subject to liability based on their fault 

· Respondeat Superior (vicarious liability): liable as a matter of policy; liable for harm even though ∆'s negligent/illegal conduct was not a but-for cause 

· E.g. telephone company liable for injuries caused by their drivers' negligent conduct 

· E.g. partners in a "concerted action" 

· A previously agreed-upon crime committed 

· Hypo: ∆, negligently hurts π who goes to the hospital & the Dr. commits medical malpractice 

· ∆1 is a but-for cause for both injuries; ∆2 is liable only for malpractice (the aggravated injury) 

· Proximate Cause 

· The actual harm must be within the scope of the risk the ∆ created 

· Liability for negligence is for the unreasonable risks ∆ created, not for reasonable or unforeseeable risks 

· Risk Rule: An actor's liability is limited to those physical harms that result from the risks that made the actor's conduct tortious (= unreasonable risks) 

· Thompson v. Kaczinski (2009) 

· ∆s broke down trampoline and left it in their yard near the road; it blew into the road during a storm causing π to go off the road and crash 

· This accident was in the scope of risk of leaving the trampoline in their yard for a month 

· Abrams v. City of Chicago (2004) 

· Woman called ambulance b/c she was in labor; no ambulance showed up  

· Her friend drove her to the hospital, but on the way ran a red light and was hit on a city street by a high/drunk driver going 75 mph 

· This was not a foreseeable risk of not sending an ambulance = no proximate cause 

· Risk Rule Steps: 

· Start @ breach: why were they negligent? 

· What were the foreseeable risks (without which there'd be no negligent action)? 

· Class of harms & class of persons harmed must have been foreseeable 

· Palsgraf v. Long Island Railroad Co. (1928) 

· ∆ workers helped push person onto train, causing his package to fall under the tracks 

· Package contained fireworks, which exploded and caused scales on the train platform to fall, injuring π 

· Complaint dismissed b/c ∆ could in no way foresee the harm to π 

· Risk rule narrowed to foreseeable class of harms and class of persons 

· Is this risk the harm that did occur? 

· Yes = proximate cause 

· Manner/Mechanism - does it matter? 

· Answer: no until sometimes it does 

· Argue it both ways 

· Hughes v. Lord Advocate (1963) 

· Employees working underground left a manhole cover open w/ a tent and lanterns around it; 2 kids played inside 

· When the kids came out, they dropped a lantern down and an explosion (from surprising kerosene vaporizing) and fire occurred 

· Boy fell in & got severe burns 

· The vapor was a variant on the foreseeable manner; and resulting harm was foreseeable; π could recover; manner did not matter 

· Doughty v. Turner Manufacturing Co. (1964) 

· ∆'s process involved vats of molten liquid; worker dropped lid into liquid causing a previously unknown chemical reaction to create water, turned to steam, mini explosion 

· Π was harmed by splash of molten liquid from explosion 

· Foreseeable risk = burn from splashes from the lid dropping in; not from the explosion of it; ∆ not liable 

· How is this distinguished from Hughes? 

· Timeline (explosion occurred minutes after drop) 

· Chemical reaction was more extensive 

· Damage from the unforeseeable occurrence was different 

· Intervening acts: 

· Intentional: 

· Intentional intervening causes are more often found to be superseding than not 

· Test: were the intervening acts reasonably foreseeable by the negligent tortfeasor at the time of the negligent act? 

· Looking at foreseeability of act or of harm? 

· Most courts say the former 

· R3d: "when an actor is found liable precisely because of the failure to adopt adequate precaution against the risk of hamr of another's acts or a force of nature, there is no scope-of-liability limitation" 

· Marcus v. Staubs (2012) 

· 3 minors got drunk from alc provided by ∆; later they stole and drunkenly drove a car 

· Crashed, killed on girl, injured other 

· Question of if ∆2's intervening act (drinking, stealing car, driving) is a superseding act = jury question 

· Collins v. Scenic Homes, Inc. (2009) 

· ∆ built apartment complex without architect and without meeting fire codes for sprinklers and windows 

· Arson set building on fire (intervening intentional act) 

· 1 died, πs injured b/c they could not escape 

· Held: intervening criminal act did not break causation 

· Injuries caused by inability to escape; fire foreseeable, however caused 

· Not the general rule: only the harm must be foreseeable, not how it occurs 

· Negligent: 

· Test: were the intervening acts reasonably foreseeable by the negligent tortfeasor at the time of the negligent act? 

· Derdiarian v. Felix Contracting Corp. (1980) 

· Boiling kettle on construction site near road; ∆ negligently did not properly barricade the kettle from the risk of negligent drivers 

· Driver negligently didn't take epilepsy medicine and had a seizure, unconsciously ran off the road and into the kettle 

· The intervening neg act was a foreseeable consequence of the situation created by ∆'s negligence 

· Risk = negligent driver hurting workers 

· Ventricelli v. Kinney System Rent A Car (1978) 

· ∆ rented car w/ faulty trunk out to π who later pulled into a parking space to fix it 

· A negligent driver parked behind π veered forward and ran into them 

· Held: ∆ was factual, not proximate cause of injury 

· Foreseeable risks of broken trunk did not include a negligent driver ramming into the π fixing the drunk in a parking space 

· 4 special rules: 

· The Rescue doctrine:  

· ∆ creates risk for A and is therefore liable for A's injury resulting form that risk 

· Is ∆ liable also to B who helped rescue A from the injury? 

· Yes, according to Wagner v. Railway: "danger invites rescue" 

· Rescuers are deemed foreseeable 

· Rescuer need not be instinctive, can be deliberate 

· Unbroken continuity required 

· Even when ∆ injures himself and π rescues 

· Rescuers contributory negligence doesn't bar rescuer's recovery 

· Thin Skull Rule: 

· Take the π as they are 

· Liable for any aggravation of original condition 

· (still no liability without fault) 

· Hammerstein v. Jean Development West (1995) 

· Faulty fire alarm at ∆'s hotel made π (diabetic) walk down 4 flights which led to twisted ankle and a blister 

· The blister turned gangrenous (not a foreseeable risk of ∆'s negligence) 

· A foreseeable risk of faulty fire alarm is causing patrons to use stair cases in mass, which could lead to broken ankles and blisters 

· b/c we take the victim as they are, the extent of the injury doesn't matter and the ∆ is liable for the gangrene 

· Accident Aftermaths 

· After an accident due to a negligent act occurs, negligent actor may be liable even for unforeseen harm 

· So when does liability end? 

· Marshall v. Nugent (1955) 

· Truck driver in wrong lane cause other driver to veer off the road; trucker stopped to help the car back onto the road; π went to flag down oncoming traffic, and another car hit him 

· Trucker liable even if second car's act was unforeseeable 

· Subsequent Medical Negligence 

· It is deemed foreseeable, so ∆1 will be liable for subsequent negligent medical treatment 

· Remember: Dr. liable only for aggravated injuries from the malpractice 

· Harm 

· More than just economic damages 

· Sole economic damages are usually dealt with via contract law 

· Affirmative Defenses to negligence: 

· Contributory Negligence 

· Common law: If the π was contributorily negligent, they could not recover 

· Butterfield v. Forrester (1809 Eng.) 

· Modern Comparative fault: 

· Pure: π's negligence reduces, but does not bar, recovery 

· Modified: when π's fault is >50% / more than the ∆'s fault, recovery is barred 

· Π's contributory negligence must meet all negligence elements too 

· Pohl v. County of Furnas (2012) 

· The apportionment of fault is a job for the fact-finder, alterable only when there's a clear error 

· Restatement 3d factors for assigning shares of responsibility: 

· The nature of the person's risk-creating conduct 

· Awareness or indifference to the risks created by the conduct 

· Intent for harm created by conduct 

· Strength of causal connection between conduct & harm 

· We've never cared about these factors before; they aren't indicators of reasonableness, so is this test relevant? 

· Assumption of Risk 

· Express 

· Contractual 

· Recovery barred 

· No change with comparative fault 

· Exceptions? 

· Does the release offend public policy 

· No release from intentional/recklessly caused injuries 

· Essential services (in some jurisdictions) 

· What is the scope of the release? 

· Tunkl factors to determine validity of exculpatory K provisions: 

· Business suitable for public regulation 

· Service of great importance to the public 

· Practical necessity for some members of the public 

· Willing to perform service for anyone 

· Party invoking exculpation possesses decisive advantage of bargaining strength 

· Standardized adhesion contract 

· Purchaser's person/property put in control of the seller 

· Implied 

· Implied from facts on case-by-case basis 

· Elements: 

· Knowledge of risk   

· Voluntarily encountering the risk 

· Kind of like consent 

· Potentially unnecessary after adoption of comparative fault 

· Primary and Secondary AR: 

· Primary: recovery barred b/c the ∆ owes no duty to guard against the particular risk/harm 

· Usually involves recreation activities or inherent occupational hazards (like playing sports) 

· Coomer v. Kansas City Royals Baseball Corp (2014) 

· Jury found that being hit w/ a hot dog = inherent risk of attending a royal's game 

· Vacated & remanded 

· Inherent risk is a Q of law for the judge 

· Baseball is played and has always been played w/o hotdog throwing 

· Secondary: ∆ does owe a duty, but π has knowingly encountered a risk of injury 

· If π acted unreasonably, use comparative fault 

· If π acted reasonably, full recovery 

Strict Liability  

· Injuries caused by animals: 

· Not generally including pets 

· An owner of livestock or other animals (other than dogs or cats) that intrude on another's land is subject to strict liability for the physical harm caused by the intrusion 

· Abnormally dangerous animals  

· Liability imposed only if the owner knows of the dangerous tendencies 

· Wild animals 

· Strict liability imposed for injuries connected with the wild nature 

·  Rylands tests 

· "Mischief" test 

· Object brought onto land likely to do mischief if it escapes must be kept in at owner's peril 

· Natural/ non-natural uses 

· E.g. if cattle are natural to the area, ∆ won't be liable 

· Abnormally dangerous activities 

· Examples from the book: 

· Blasting activities 

· Pesticides 

· Fireworks 

· R3d test: 

· the activity must create a foreseeable and highly significant risk of physical harm even when reasonable care is exercised.  (Exner) 

· The activity is not one of common usage.  (Rylands) 

· R3d 6 factor test: 

· High degree of risk of some harm to the person, and, chattels of others 

· Likelihood of harm will be great 

· Inability to eliminate the risk by exercise of reasonable care 

· Extent to which the activity is not a matter of common usage 

· Inappropriateness of the activity to the place where its carried on 

· Extent to which its value to the community is outweighed by its dangerous attributes 

· Never a duty issue (always about abnormally dangerous activity) 

· Vicarious Liability: 

· Must first analyze the employee's alleged negligence 

· Employer is liable for employee's torts committed "in the scope of employment" 

· It is required by or incidental to the employee's duties, or 

· It is reasonably foreseeable in light of the emploiyer's business 

· 3 tests: 

· In control 

· Doing the master's work 

· Incident to the enterprise 

· Fruit v. Schreiner (1972) 

· Salesman driving to hotel from bar during work convention hit and injured π 

· Salesman and employer found liable: "costs incident to carrying out an enterprise" 

· Independent contractors: 

· Generally no vicarious liability for those who hire independent contractors 

· Exceptions: 

· "employer" is in control of the details of the work 

· Incompetent contractors 

· Activity is inherently dangerous 

· Coming-and-going rule: 

· Coming to and going from work considered outside scope of employment 

· Exceptions: 

· When employee is on call 

· When employee is required to drive his vehicle to work in order to be used for work-related tasks 

· Where employer has employee run an errand on the way to work 

· Where the commute serves a "dual purpose" for both employer and employee 

· Distance traveled alone is not enough to equal a special hazard on a long commute 

· "captain of the ship" doctrine: 

· Surgeon is liable for all those in surgery room 

Products Liability  

· Elements: 

· Duty: 

· Owed automatically by the seller/manufacturer/resaler 

· Is the product defective? 

· Manufacturing defects 

· Product is in defective condition, unreasonably dangerous for its intended use 

· Defect existed when the product left ∆'s control 

· Defect was prox cause (actual cause) of injury 

· Design defects 

· Consumer expectation test 

· Leightamer v. American Motors Co. (1981) 

· Limitations 

· Bystander 

· Normal expectation of consumer 

· Risk-utility test 

· Don't focus on the reasonableness of the defendant's actions, but rather the reasonableness of the product design 

· Burden Shifting test 

· Π shows design proximately caused (is the actual cause of) the injury 

· Then burden shifts to defendant to prove benefits of the design outweigh the risk 

· CA rule 

· Reasonable alternative design test 

· Is there an alternative design? 

· Is it reasonable? 

· Would it have obviated the risk? 

· Information defects/ "failure to warn" 

· Liriano v. Hobart Corp. (1999) 

· Obvious Danger rule 

· 2 warning purposes: 

· Say there's danger 

· Explain how to avoid the risk 

· “heeding presumption,” which requires jurors to presume that the warning would be heeded. 

· Actual Cause 

· Prox Cause 

· Harm 

· Defenses: 

· Contributory Negligence & Assumption of Risk 

· Majority rule: contributory negligence ≠ defense when it's negligence in failure to discover the defect in the product 

· It is a defense when π voluntarily & unreasonably encounters a known danger 

· = assumption of risk 

· Minority rule: no comparative fault/contributory negligence in strict liability 

· Misuse 

· Foreseeable misuse: 

· Manufacturer must take it into account and design accordingly 

· Unforeseeable misuse: 

· Π's case is over; ∆ couldn't do anything to prevent it 

· .˙. product not defective 

· Scope: 

· No products liability for purely economic loss 

· Who are appropriate ∆s? 

· Chain of distribution: manufacturer, wholesaler, retailer 

· Lessors of personal property: if in business of supplying goods to lessees 

· Sellers of used goods? 

· NO  

· Lessors of real property? 

Catchall: 

· Prima Facie case: the elements that make up a tort and facts that comprise of these elements 

· Π must plead and prove the elements of a tort to recover 

· Volitional Act Requirement: an act must be voluntary/willful to be a tort 

· This is not about intent 

· Exam tips: 

· Must know case facts & holding 

· Focus on cases that were mentioned in class 

· Use the facts to show purpose / knowledge 

· Should only take one sentence 

· If contact meets both harmful and offensive, analyze both 

· Just say "see test above" if you've mentioned it once 

· If multiple crimes, assess them chronologically 

· Unexpected situations signal prox cause issue 

· Final: 

· Setup like practice exams, but a little longer 

· 4 hour recommended time 

· Professional answers expected (correct grammar and spelling; complete sentences) 

· "One House Rule" 

· Negligent fire starter is only liable for the 1st house that was burned down, not any subsequent ones 

