Torts
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Overview of Torts

I. What is a tort?
a. Definition: torture, provides remedies for harms arising out of intentional and accidental conduct

II.  Tort Remedies 

a. Compensatory damages

i. Make P whole again 

ii. Winning P can recover damages to compensate for loss 

iii. Economic or Non-Economic Damages 

1. Physical injuries/ losses vs pain and suffering/ emotional distress 

2. Most tort claims need economic then can recover non 

b. Punitive damages

i. Punish the D, may pack a greater punch, involve greater liability
ii. Some constitutional limits (vs #1 – no cap) 

iii. Ex: Ford knowingly put something on the market they knew would kill people 

c. Injunctive relief 

i. Getting people to stop doing what they’re doing
III. Johnstown Flood by David McCullough
a. Definition: Breaking of the South Fork Dam, flooded Johnstown
b. Policy: 
i. Justification for tort law: 

1. Change behavior

2. Spreading loss

3. Assign culpability (b/c is just & for signaling)

4. fairness

5. Deter bad behavior

6. Cover expenses/losses

ii. Reasons not to have tort law: 

1. Delayed and uncertain recovery

2. Other better alternatives
a. State regulation and supervision

i. Industry standards 

b. Criminal prosecution 
3. Futile system that cannot make people whole again

4. Reduction of innovation
IV. Public Policy Concerns 
a. Traditional Justifications for Tort law (both do not work well) 

i. Compensation 

1. Does not tell us who should pay for it, who’s at fault. What if someone acts reasonably?

ii. Deterrence 

1. Establishing liability does not always deter unsafe conduct 
a. Electric company passing the cost onto consumers 

2. Encourage people to make good choices 

3. Tells us how safe we want the world 
b. Umbrellas for analyzing public policy 
i. Fairness
1. Corrective Justice – DO NOT PUT IN BREIF
a. Trying to right a wrong 
b. Compensation

c. Punishment

d. Individual focused 
ii. Utilitarian/ Public Policy/ Efficiency 
1. Society-focused 
2. Pubic policy concerns
3. Deterrence/ incentives 
4. Law and economics analysis
a. Least cost avoider
b. Maximizing wealth 
c. Loss spreading/ Efficiency
i. Kaldor-Hicks: Making society overall better off, some may be worse off
ii. Pareto efficiency: Can’t make anyone worse 
5. Peace-keeping/ Order 
iii. Administrability
1. What do we think the doctrine should look like
2. Who is the best situated to determine the rule
3. Is the rule workable in the moment 
iv. Relational 
1. Our obligations to one another encourage caring for one another 

v. Distributive Justice - DO NOT USE ON A BREIF 
1. Want justice to be distributed equally across society 

a. Tort law has a disproportionate effect 
V. Categories of Torts
a. Fault-based Standards

i. Intentional

ii. Negligence based 
iii. Breach of Special Duty

iv. Gross Negligence – very bad negligence

v. Recklessness – knew or aware of risk and acted anyway with apparent indifference to risk & the magnitude of the risk outweighs the cost of not acting or taking precautions.

vi. Willful and Wanton – almost intentional

b. Not fault-based standard

i. Strict liability 
Intentional Torts
I. Basic Elements – need all 4 
a. Act – Needs to be volitional (can’t be involuntary) 

b. Intent 

c. Causation

d. Harm

II. Intentional harms to a person 
a. Physical Harm
i. Battery or trespass to a person – intentional physical (unwanted) contact with another person that causes harm
1. Elements: The D
a. Acts 

b. with Intent to [depending on jurisdiction]

i. cause a harmful or offensive contact or imminent apprehension of such a contact OR

ii. cause a (unwanted) contact or imminent apprehension of such a contact

c. Causing 

d. Harmful (or offensive) Contact 

2. Intent
a. Definition: if the person acts

i. with the purpose of producing that consequence OR

ii. Knowing that the consequence is substantially certain to result.
3. Standards of intent 
a. Vosburg v. Putney – P kicked D in classroom, didn't intend harm, P lost his limb. Can there be an action for battery without an intent to harm the plaintiff? 

i. Yes. Take the victim as you find him – eggshell plaintiff.  Vosburg standard for intent: Intent to cause (unwanted/unlawful) contact (or apprehension of the same)
A. VS Restatement 2nd standard for intent: Intent to cause harmful or offensive contact (or apprehension of same)
ii. Policy: 

A. Fairness: Not fair to hold D liable for something he couldn't control 

B. Contributory negligence: NOT a defense to intentional torts, when P did something to contribute/ add to the injury  (doesn't matter how stupid P is) 

C. Child: Don't care, as long as they can form intent 

b. White v. University of Idaho – Vosburg standard
i. D walked behind P to help piano playing, touch wasn't consensual. Ct said no requirement to harm another. 
c. Garratt v. Dailey – what do we mean by intent? 

i. Child moved chair out of old lady, old lady sues after falling to the ground. Child is liable. 
A. Intent: Vosburg jx - He knew with substantial certainty that P intended to sit. Doesn't matter if he intended harm but intended unwanted contact with the ground. 
B. Indirect contact counts – blowing smoke in someone’s face

C. Implicent consent – going to a bar where people smoke 

b. Emotional harms

i. Offensive battery
1. Elements: The D
a. Acts 

b. with Intent to [depending on jurisdiction]

i. cause a harmful or offensive contact or imminent apprehension of such a contact OR

ii. cause a (unwanted) contact or imminent apprehension of such a contact

c. Causing 

d. An offensive Contact (subjective but objectively checked for reasonableness- key difference between offensive/ harmful, additional hurdles) 
2. Alcorn v. Mitchell – at end of trial D spat in P’s face in front of judge. Should damages be used as a punishment? 
a. Yes. The act is of great indignity – passes reasonableness check. 
b. Policy: 
i. Repudiation (corrective justice), dignity and honor
ii. Clearly offensive 
ii. Assault
1. Elements: An actor is subject to liability for assault if he/she

a. Acts

b. with the intent to cause an offensive or harmful contact [some jx just unwanted contact] or imminent apprehension of such a contact and

c. the other is thereby put in such imminent apprehension [causation & harm]
2. Harm: fear of being contacted, the imminent apprehension itself 

3. Words alone: Typically not enough. Need an additional act to be assault. 
a. Context

b. Social Construction 
4. I de S and Wife v. W. de S (1348) – Tavern door was closed, so D struck the door with a hatchet. When P told him to stop, he swung at her but did not harm her. Actual intent not clear but still liable. 
a. Policy: 
i. The wrong here: right to be let alone/ personal immunity. She was made afraid. 
ii. Utilitarian: Don't want to be nearly hurting people, discourage people from actions that would physically injure other people 
5. Tuberville v. Savage (K.B. 1669) – P put his hand on his sword and said if the judge was not in town I would not take such action from you. Is there an assault? 
a. No. No imminent apprehension of contact and a reasonable person would not have has this fear. Need intention and harm. 
b. What if P had said nothing and just drew his sword? 
i. Assault similar to Allen.
6. Allen v. Hannaford – Moving furniture, D threatened moving men and P with a gun even though it wasn't loaded. Assault.
a. Policy: 
i. We need security in society, people should feel secure against unlawful assaults. People should not have an unreasonable fear of being harmed. 

7. Brower v. Ackerley – D’s son verbally threatened P on the phone. Not assault, would be if done in person. Key: imminent apprehension of a contact, not an assault on the phone. 
iii. False imprisonment 
1. Elements
a. Words or acts (or omission) by defendant

b. intended to confine plaintiff [lower standard in some jurisdictions if actual harm, i.e. recklessness or negligence standard if physical harm occurs (R2d)]

c. that causes actual confinement or restraint and

d. awareness by plaintiff that he/she is being confined [some jurisdictions & Restatement permit liability w/o knowledge if plaintiff is physically harmed)] [harm itself can be the awareness – locking baby in a freezer]
2. The wrong 
a. Sense/ perception that you are imprisoned, can make out without any physical harm, freedoms taken away
3. Bird v. Jones – P tried to walk down a public street to watch a boat race that people paid to watch. D blocked his way but allowed him to leave in the way he had come. Not FI, he was not confined. 
a. Dissent: Should be FI, need to have reasonable means of escape, it is a public highway, he was lawfully entitled to travel the way he did 
4. Coblyn v. Kennedy’s – P was shopping at D store, while leaving P removed the ascot from his pocket and an employee demanded he stop and come back to the store with him. FI. Could be another reason why you’re restrained. Here it was a hand, but could also be words too. 
a. Policy:
i. Don't want people to be confined without cause 
ii. Liberty based, right to be free 
5. Whittaker - Woman was given freedom on D’s yacht, but not on shore. FI, damages reduced b/c freedom of movement.
iv. Intentional infliction of emotional distress
1. Elements 
a. D Acts in extreme and outrageous way

b. intentionally (or recklessly – lower standard) 

c. causing

d. severe emotional distress to the plaintiff (harm)

i. [note: severe reaction must be reasonable unless unreasonable pre-disposition known]

2. Elements – directed at a third party
a. D Acts in extreme and outrageous way toward a third person

b. intentionally (or recklessly) as to that third person

c. Plaintiff was present at time of the extreme &        outrageous conduct

d. defendant’s conduct caused
e. The plaintiff severe emotional distress to the plaintiff (harm)

f. The plaintiff is either immediate family (typically spouse or children) of third person or suffered bodily harm
3. Recklessness 
a. Broader – a person acts recklessly if: 

b. the person knows of the risk of harm created by his/her actions or knows facts that make the risk obvious and proceeds anyway. OR

c. if she/he deliberately disregards a substantial risk of harm.
4. Severe 

a. Substantial and enduring distress 

5. Reasonableness

a. Result needs to be reasonable, doesn't matter if more dramatic than the average person as long as reasonable 
b. EXCEPTION: D knew P was particularly susceptible to suffering severe emotional distress, then no need for the reaction to be reasonable 

6. Wilkinson v. Downton –  As a joke, D told P that her husband was badly injured in an accident and had both legs broken. P had to go to the doctor. Damages were emotional distress. IIED used to be parasitic – could only get it with other torts. D is liable. Eggshell thin plaintiff – There were consequences, D did it on purpose. IIED doesn't need to be parasitic. 
a. Eggshell thin Plaintiff: Once reasonable, you’re on the hook for everything. 
7. Harris v. Forklift Systems –  Sexual Harassment but usually Title VII comes in before it leads to a nervous breakdown – No IIED, Simple sexual harassment isn’t extreme and outrageous

8. George – phone call and harassing tactics, woman had two heart attacks. Was IIED, he kept repeatedly calling her when he knew she was susceptible. 

9. IIED and the first amendment

a. Hustler Magazine v. Falwell Speech protected, fake incest ad in magazine: not IIED. He actually circulated it after, no emotional distress. 
III.  Intentional torts against property
a. Trespass to Land 
i. Elements 

1. Physical invasion of P’s real property (the Act)

2. with the Intent to physically invade property

3. Causation (i.e., act causes invasion)

4. [Harm (presumed) (unless intangible (unseen, not visible, courts are hesitant to recognize: addtnl hurdle: ex: radiation) trespass)]
ii. Harm

1. The wrong is the entry, intrusion of people going onto your property, even if they don’t cause damage. 
iii. Intent

1. D is still liable even if he thinks he is on his own property

2. Purpose or knowledge to a substantial certainty. Higher than recklessness, lower standard for liability. 

3. Strict liability 

iv. Policy

1. Property: you get certain rights, like the right to exclude people

2. Right to be left alone 

3. Right of privacy, property is an extension of us 

v. Dougherty v. Stepp- “It is the entry that caused the trespass” D entered into the unenclosed part of land that belonged to P, did not cause any damage. Trespass without damage? Yes. Every unauthorized, and therefore unlawful entry, into the close of another, is a trespass. 
vi. Public Service Co  of Colorado v. Van Wyk- Plaintiff sued in trespass for the harm attributable to noise, radiation, electromagnetic fields resulting up upgrade that was approved by Public Utility Commission. If it’s intangible / in an unseen space, you need to show damages ex. Airspace

1. Safeguards against intangible things would cause too much liability

2. Need to prove serious and substantial invasions 
b. Trespass to Chattels (personal property) 
i. Rule: Defendant intentionally interferes with the possession of personal property thereby causing injury.
1. Very similar to conversion, in most instances both apply 
ii. Elements

1. Act  (of interference with chattel)

2. with Intent to bring about interfering act

3. that Causes

4. Harm 
iii. Harm (CA Majority) 
1. Has to substantially interfere with the chattel, actually cause some harm
2. Harm in your ability to use it

3. Damage it in some way

4. Dispossess it for some period of time 

iv. Strict Liability
1. b/c it is the intent to do the act, not intent to do the harm 
v. Blondell v. Consolidated Gas Co-  Minority rule, generally you need to cause harm. Here, D did not need to cause harm, tiny harm. Meter Reader – a large group of gas company customers sought to attach an attachment to company’s gas meters. P didn’t want it, but D did it anyway. 
vi. Intel Corp. v. Hamidi – D sending distracting email to employees. Ct rules that employee time/ productivity is not personal property of the company, not a property concern and there is not a damage.
vii. eBay – Trespass to chattel b/c spiders interfered with the functioning of the cite. 

1. Compare to Google’s spiders on websites: 

a. Goes to harm, people want Google’s spiders on their websites to help their search results. eBay didn't want these spiders. 
c. Conversion
i. Elements

1. ACT of serious interference with chattel

2. Intent to perform that act

3. Caused 

4. Harm -- dispossession or damage to chattel
ii. Replevin – have to give it back, more meaningful 
1. To sue for conversion need to be able to sue for entire value or say “give me back my motorcycle” 

2. Significantly destroyed = conversion

3. Owner not in possession at time of taking is T2C but not Conversion 
4. You must be entitled to possession to bring a conversion claim.  
5. You must either be in possession of the object or be entitled to such possession to bring a trespass to chattels claim. But whether you absolutely must be in possession at the time of the trespass to chattels is an open question. 
iii. Poggi v. Scott- D sold P’s wines, claimed ignorance. Doesn’t matter, still guilty. 
iv. Negligently = unreasonably 
v. Maye v. Yappan- D dug up gold bearing earth from P's land after P's mistakenly in good faith told D he owned the land.  YES – still conversion – have to pay costs of extraction. 
IV. Defenses to Intentional torts 
a. ASSUMPTION OF RISK IS NOT A DEFENSE TO INTENTIONAL TORTS 
b. Attack prima facie case (e.g., no intent, no contact, consent therefore not offensive) (only one not affirmative defense) 
c. Consent- Affirmative Defense
i. Implicit/ Implied VS Explicit: Verbal response, more clear

ii. Policy 

1. Pro-Consent: 
a. People have autonomy over their bodies, can make their own decisions
b. Would be chaos if you could sue after you agreed to do anything 

c. Would get rid of sports, medicine 

2. Counter:

a. Administrability may be difficult with implied consent 

b. May want to look at consent and say certain things are unacceptable 

iii. Mohr – D was ear doctor to look at her right ear, explicit consent was just to the right ear not the left.  D found that the left ear was more serious than the right and successfully performed surgery on the left. Not assault because she was unconscious. In Vosburg jx – intent is sufficient for battery.  If it was R2d jx- would have to argue intent was harmful.
1. Her being unconscious affects treatment, want people to chose the surgical procedures on their body, autonomy. Implied consent doctrine only applies when there is no reasonably feasible way to obtain explicit consent. 
iv. Kennedy- If surgeon is operating on one part of body and finds another problem, doctor can operate without making another incision 
v. Factors in considering implied consent

1. Expectations: based on conduct & words & reasonable presumption
a. O’brien- immigrant gave implied consent for arm vaccination because she stuck out her arm 
2. Relevant laws & statutes 
3. Custom
4. Public Policy

a. Ex: Subway – don't want people to sue for subway contact, doctor and emergency medicine - better for society overall 
vi. Limits on consent
1. Capacity to Consent
a. Unconscious, drugs, minors, diminished 
2. Crimes (jurisdictional split)
a. Zysk –Premarital sex between P and D was a crime. 

i. VA: can consent to a crime, P can’t recover damages because she agreed to a crime. 

ii. Others: No- can’t consent to a crime but can recover damages ex: Dueling – person injured can sue

3. Fraud 
a. Deceptive, leads to someone consenting 
b. Affirmative statement that can negate consent 

c. ex: most jx allow nondisclosure of STD could negate consent to sex

4. Duress
a. Must be immediate

b. People can’t freely make a decision
5. Scope
a. Limited to what’s agreed to 

b. Ex: Mohr
6. Revocation 
a. Consent can be revoked at any time- must be reasonable 
b. Hard v. Weardale - Miner was contracted to go down into the mine to work, but then asked to be brought up. The company took half an hour to bring them up even though they could have done it immediately. – court found this was a reasonable amount of time to respond to the revocation of consent 
d. Mental Disability (?) 
i. Not a separate defense just a way to possibly defeat the prima facie elements – not an affirmative defense 
1. Incomplete defense – have to pay damages vs complete defense – don't have to pay

ii. McGuire v. Almy- P nurse caring for D insane person. D held a chair in the air like he was going to strike and P still tried to help. P can sue because no evidence of consent by walking into the room. Insane person still liable for torts. 
iii. Possible liability for intentional torts by mentally ill individuals: 
1. Insanity is no defense

2. If insanity is the cause of the harm, then no liability.

3. The mentally ill are liable for intentional torts if they are capable of forming the requisite level of intent, and do so. 
a. Corrective justice: Mentally ill may not be morally culpable but D is more culpable between P and D, even if we don't think D is at fault 

b. Utilitarian: Encourage people to take care of mentally ill and risk injury to stop ill from hurting themselves

i. Don't want to make it too easy for people to claim they’re mentally ill 

ii. Other people/ guardians more encouragement to address this potential loss/ may take steps to help D

iii. If mentally ill would be held liable, nurse won’t take undue risk
e. Self-defense/Defense of Others – justification/ affirmative defense 
i. permits the use of reasonable force to prevent harmful or offensive bodily contact, other bodily harm, or confinement to one’s self or another.

ii. Raymond v. Courvoisier- C thought police officer was a robber so he shot police officer. Claims self-defense, jury finds for police officer. (first standard), upon review ct found the jury could have found either way – jury instruction error 
iii. Possible standards: 

1. what matters is actual state of affairs
a. fairness: wouldn't be fair to someone 

b. Administrability: overdeterrence problem, may deter people from acting 
2. what matters is subjective belief of defendant
a. Too much leeway, encourages aggression
3. what matters is what defendant reasonably should have thought 
a. fairness/corrective justice: if someone thinks they’re going to be attacked, won’t hold them culpable, encourage people to protect others 
b. Moral culpability: give a reasonable person that defense 
iv. Summary:

1. Must be reasonable belief that must defend self or others – reasonable mistake ok

2. No Defense of Retaliation

3. No Defense of Provocation

4. No Excessive Force – can only use force reasonable under the circumstances

5. Retreat not required – though some jurisdictions require before use of deadly force
6. Evaluate from perspective of a reasonable person under the same circumstances 
f.  Defense of Property 
i. Affirmative Defense – life is more important than property 
ii. permits use of reasonable force to protect property (real or personal) – permissible force much more limited. 
iii. Holbrook- D set up spring gun to protect flowers, P went to retrieve bird from garden. P shot. D set up wires as well. P has a case for battery. Can’t use wounding force just to protect property. Can use wounding force when you’re present. – Does not come out differently if P was intending to steal. 
1. Note: Can’t assume the risk of an intentional tort. 

2. Warning sign deters people, don't want to hurt them. Changes the intent. – still liable if post signs and use wounding force just to protect property. 
iv. Katko- criminals recovered after being shot at by spring gun 

v. Cockran - plaintiff tearing down fence, defendant shot and severely wounded D while the latter was attempting to tear down a fence on P’s land. Wounding was not justified as a defense of property. Held for D. 
vi. Summary:
1. Can use force to repel, but not to harm

2. Can’t use deadly force or even wounding force to protect property

3. Must ask to leave property before using force (if feasible to do so)

4. Usually, must give notice
g. Necessity 
i. Affirmative Defense – only incomplete defense 
1. Have to pay damages if you damage 

ii. Ploof – violent storm, P has to dock to Ds dock. D’s servant released P from dock. P had rightful claim of defense to trespass in necessity. 
1. Can make a reasonable mistake, if P thought there was going to be a storm could claim necessity if it was reasonable. 

2. Possible Rules: Boat should be able to dock when:

a. Serious danger to boat 

i. Encourage people as a society
b. Danger to boat outweighs danger to dock

c. Danger to people on boat outweighs danger to dock 

i.  people are more valuable than property. 
ii. Administrability issue: we don't know when the danger outweighs in the moment  
d. If boat owner pays a reasonable fee
i. Could say you got an advantage, but necessity defense says you don't have to pay 

ii. Distributive Justice: May only be protecting people who can pay, people who cant afford will take changes, not good for safety
e. Actual: Necessity available if a reasonable person thought they were in danger either to property or person. 
iii. Vincent – During a rough storm, D attached to P’s dock and secured their boat with ropes. P brought suit for the damages to the dock. D argues necessity. Contractual relationship (vs Ploof – strangers). Damage was on accident, wouldn't have been liable if they didn't take the additional rope step. D has to pay, liable for the damage but still has necessity defense, incomplete defense. Economic – D got an advantage, should have to pay. 
1. Restitution: benefit for staying, appropriate to compensate
2. Policy: We worry people won’t be cautious if they don't have to pay for damages, want to encourage people to take reasonable safety precautions  
3. You get the benefit because you’re there for necessity but if you cause damage, you pay for it. 
iv. Summary
1. Reasonable mistake as to necessity of action is okay – don't need to make the best plan but a reasonable one 
2. Reasonableness of actions leading up to necessity irrelevant 
3. Do not need to make best plan under circumstances, only a reasonable one
4. Private necessity is an incomplete defense – must pay for damages to property, etc.

5. Can NOT cause substantial bodily harm to another – open question of whether can intentionally cause even slight physical harm to another
a. largely (though not exclusively defense to property-based torts)

6. Public necessity v. private necessity

a. Public: Govn’t has  a necessity to use other people’s property ex: fireman/ emergency situations. Complete defense – don't have to pay
b. Private: Vincent
V.  Policy Question Outline *Make underlined/separated clear sections
1. Current Law 
a. Define/ Explain the difference between the two laws in detail
b. Exact elements of the tort at issue 
c. Case Example

2. Proposed law

a. How it would alter – How different? 
b. Explain in detail/ parse statutory language/ conditions 
i. Quote the language

ii. Give definitions 

1. Tort

2. Intent

3. Intentional tort 

a. Act /Intent /Causation /Harm

iii. Defenses? 

c. How previous Case would come out differently, compare cases  

3. Implications of Proposed Law 
a. Utilitarianism 

i. Law and economics 

1. Least cost avoider 

2. Loss spreading/ efficiency 

ii. Moral culpability 

iii. Deter risky behavior 
iv. Incentivize good behavior to prevent harm
v. Overdeterrence of something we want people to do?

vi. Public policy concerns - What is being communicated about society and behavior? What is best for society overall?
vii. Peace Keeping
b. Fairness

i. Who should be compensating the innocent for the harm- is it fair to the parties? 
ii. Restitution (act of being restored, making good)
iii. individual focused/ protecting personal autonomy 
c. Administerability

i. Is the law workable/ understandable 
ii. Can it be applied by individuals, courts, juries
iii. Who is the best to assess liability and make the decisions? 

iv. Is the industry better to regulate than the tort system?

d. Relational 

e. Distributive justice 

i. Will this policy benefit/ harm one social class more than another?
4. Recommendations & Amendments 
a. Alternatives to handle the problem 
Negligence Based Torts
· Definition:

· behavior that unreasonably risks personal/property injury to another and causes injury. (limits: fault & causation)
· Elements: Step 1: What was the negligent act? 
· Duty 

· Breach – Step 2: Analyze each possible negligent act under breach 
· Causation

· Harm
NEGLIGENCE ESSAY OUTLINE/CHECKLIST: 

1. Identify negligent acts or omissions 

2. Lay out elements of negligence (DUTY, BREACH, CAUSATION, HARM)

a. Duty: Was there a duty to act reasonably? 

i. Acted: Reasonable person standard

1. Was there a heightened duty/standard of care? Held to that standard. 

ii. Was there an affirmative duty/ exception to no affirmative duty rule? 

b. Breach: Did D breach that duty? Go through each negligent act 

i. Reasonable person/ common sense approach

1. Potential heightened standards and exceptions  

ii. Balancing: CBA/ LH Formula, every life lost is worth 7 million 

1. When B < PL, and no precautions then negligent

2. When B ≥ PL, then not negligent

a. B= Burden of precautions

b. P= Probability of harm  
c. L= severity of harm (using estimates taken in advance, not actual damages) 

iii. Custom: Industry Standard 

1. Rule: informative not dispositive (Medmal different) (TJ Hooper) 

iv. Res Ipsa: the thing speaks for itself (Prosser Requirements) 

v. Negligence Per Se: violation of statute 

1. Elements and Excuses 

c. Causation: Did negligence cause the harm? Go through each negligent act

i. Factual/Actual cause AND 

1. Did the unreasonable act/omission cause our P’s injury

ii. Proximate Cause 

1. Foreseeability test (majority): needs both foreseeable harm and P 

a. R3d risk test: precise foreseeability test, connecting what made something negligent with the harm that occurred 

2. Directness: only what directly flows from negligence

3. Any intervening causes? 

d. Harm – identify harm and losses specific to the plaintiff 
3. Limits: Affirmative Defenses: AOR and Contributory negligence  

a. Contributory Negligence: Creating an unreasonable risk of harm to oneself

i. Pure Comparative Fault: Figure out degrees of liability and apportion liability. Possible reduced recovery. 
b. AOR: P appreciated the risk but undertook the activity anyway  

i. See chart 

ii. Under secondary: If unreasonable, go through traditional factors to make sure P assumed the risk. Then consider whether they were pure or modified comparative fault jx. How much did that person’s unreasonable AOR contribute to their injury? Then apportion fault between P and D.
a. Evolution: Fault-based v. Act-based liability
1. Scott v. Shepard – D threw the lighted squib into a house with a lot of people. It was then thrown by two other people then it hit P. If the initial thrower hit the P- would have been direct harm. Dispute about indirect vs direct harm (trespass v. case). 
2. Weaver v. Ward – Writ of trespass, Soldiers, weapon goes off accidentally. Defense here: inevitable accident, said D’s without fault. 
3. Brown v. Kendall - P and D’s dogs were fighting. To try and break them up, D was swinging at them with a stick. D backed up into P with his stick, and eventually hit P in the eye. Writ of trespass, direct harm. 

b. Duty
1. Duty 1: Basic Duty, Reasonable Standard of Care: When a person acts, he or she must use reasonable care to avoid reasonably foreseeable harms. In the absence of risk creation, a person must use reasonable care only in the presence of a special relationship.  
1. Stone v. Bolton – standard for negligence. P walked outside of her house and got hit in the head with a cricket ball. She sues D, the cricket club. Even if D had built a larger fence it likely wouldn't have helped. The D are not guilty of a culpable act or omission in this case. A reasonable man taking account of the chances happening wouldn't have made a change. STANDARD: what a reasonably prudent person would have done under the circumstances.
2. Policy: Standard: exercise due care

1. Holmes: argues for subjective fault of individual vs. strict liability

1. “The law considers . . . what would be blameworthy in the average man, the man of ordinary intelligence and prudence, and determines liability by that.”
2. Fairness: its not fair to hold someone liable for something they couldn't have avoided

3. Overdeterrence: people wouldn't take risks if automatically at fault  

4. Utilitarian: benefits outweigh the costs

2. Duty 2: Affirmative Duties (needed with omissions) – Generally no duty to act
1.  General Rule: NO DUTY TO STRANGERS 
1. Buch – P 8 y/o trespassed into D’s mill. P suffers a hand injury on the mill, sues mill workers. P argues D should have forcibly ejected him from the property. P was a trespasser. Ct finds the mill does not have to pay the damage, P was a stranger. No legal duty to forcibly eject P. 
2. Hurley – Dr didn't show up for patient, had prior relationship, not a stranger. Ct holds the Dr didn't have a duty to help the paitent. 

3. Kitty Genovese – Woman murdered outside her apartment, 30 + people heard it happen. What role should tort law play in this case? 

1. Relational: Posner: contract, what would you agree to as a principal? Would you want someone to help? Bender: We should be more connected, what should we be doing to be more connected? 
2. Utilitarianism/Efficiency/Deterrence: Would it have been better for society overall, small inconvenience to call the cops? Greater welfare. 

3. Administerability: How do you know what to do to be helpful? $10 to every charity? Autonomy issues, you should get to decide, shouldn't be forced to help others (Epstein). 

2. Good Samaritan Law: No affirmative duty to act. Can’t interfere with someone else’s effort to rescue someone. 
1. Van Horn v. Watson – CA Good Samaritan law. Car accident, smoking and driving, D pulled P out of car, P was paralyzed. Ct finds for P, this is about medical care. 
1. Evolution of CA Law: Then: statute, person who provides emergency care is not liable. Dissent: want to encourage people to provide care, CA legislature changed the law after to be with this dissent. Law now: gross negligence, willful or wanton conduct (raised standard, gives more encouragement for people to be helpful/ not liable). 
2. Good Samaritan Laws: Cal Health & Safety Code 1799.102
(as revised in August of 2009): No person who in good faith, and not for compensation, renders emergency medical or nonmedical care at the scene of an emergency shall be liable for any civil damages resulting from any act or omission. 
1. Applies only to the medical, law enforcement, and emergency personnel. 

3. Exceptions to No Affirmative Duty Rule
1. Creation of Risk – if you create a risk in relation to the P, have to do something to lessen it 
1. Montgomery v. National Convoy & Trucking – D’s truck stalled, P couldn't see over the hill, P hit D. D didn't warn others, D had an obligation to warn trucks at the top of the hill. D created the risk, has affirmative obligations to protect others from danger. Should do reasonable things. D has an affirmative duty of reasonable care to others under the circumstances but don't need to go to extreme. D is liable for Negligence. 
2. Yania – One guy encourages another to jump in a lake and he drowns. Not liable. Didn’t create the risk. 
2. Undertaking – if you undertake something, you have to do it in a reasonable way, can’t make things worse. Focus on reliance to P’s detriment. 
1. Van Horn – (see above) if you decide to rescue someone, you have to do it reasonably. If you agree to do something in advance, you are liable b/c you said you were going to do something, if someone got hurt, you’re liable as a result. 
2. Coggs v. Bernard - Breach of K. D moved P’s brandy from one cellar to another, breaking one in the process. D was negligent. You can’t agree to carry someone’s brandy and do it unreasonably. If you undertake something, you have to do it in a reasonable way. Key: other parties’ reliance. 
3. Thorne – P’s partner says he is going to insure the ship, never does. Ship sinks. Promissory estoppel, founded in tort doctrine.

4. Marsalis – Woman bitten by shopkeeper’s cat. Shopkeeper says he is going to hold onto cat, woman has rabies shots, suffers injury. Also a special relationship, pet owners are under an obligation to control their pets. 
5. Erie Railroad Co. v. Stewart – Reliance. P was a passenger in a car, sued D the railroad company for failing to have a watchman at a crossing to warn of incoming trains. The watchman was not present and a train hit P. The watchman was known by travelers, P relied on the watchman. There was a duty of the company to maintain the watchman. The company established a standard of care and people relied on that standard of care. 
6. Moch Co. v. Rennsselaer Water- Rejected in CA and R3d/R2d.  A building caught fire and destroyed P’s warehouse. D (waterworks company) was notified but refused to furnish water to extinguish the fire before it reached P’s warehouse. D is not liable: K is with the city, the city is not suing, no legal duty to supply P with water – P is a third party beneficiary. 
1. Third persons and R2d: 

1. One who undertakes, gratuitously or for consideration to render services to another which he should recognize as necessary for the protection of a third person or his things, is subject to liability to the third person for physical harm resulting from his failure to exercise reasonable care to perform his undertaking, if

2. (a) his failure to exercise reasonable care increases the risk of such harm, or [increased risk]
3. (b) he has undertaken to perform a duty owed by the other to the third person, or [transferred duty]
4. (c) the harm is suffered because of reliance of the other or the third person upon the undertaking [reliance]
3. Special Relationships
1. Examples: 

1. Shop owners and customers, Third-party beneficiaries of contracts, Landowners and their guests (has own rules), Parents and children, Spouses, Schools and Students, Common carriers & passengers, Hospitals and Patients, Employees & employers (only if employees are on duty), NOT friends

2. Kline -  P was assaulted and robbed in her apartment building in front of her apartment. Happened before to others, no one at front desk, no doorman, front door left unlocked, security deteriorated over time. LL had a duty to protect from this. Special relationship: LL and T, LL has a standard of care which was the same standard as when she moved in. Duty for reasonable precautions against foreseeable criminal activity by taking reasonable actions to prevent them. It was in control of LL to protect this from happening. 
1. Policy: Special relationship between LL and T. Cost passed onto Ts, may price differently. May price some people out of markets, but flip side: no security measures. Fairness: Wealthy can afford high security. Is this in the scope of the LL? Why should the LL be responsible? 
2. LL/T Kline Take-aways: 
1. A landlord can have a duty to tenants to protect against third-party criminal activities

2. The existence of this duty and scope of this duty will depend on whether the crime that occurred was reasonably foreseeable
3. A breach of this duty will only occur if the landlord fails to take reasonable precautions/measures to prevent crimes

4. Plaintiff still needs to show that the failure to provide such measures was the cause of the harm.

3. Tarasoff – Poddar killed P after telling his psychologist at Berkeley that he intended to do so. Psychologist knew and told supervisor, no one took any steps to prevent danger. The therapist had a duty to act with regard to Tarasoff as a third party. Balance of considerations: Rowland factors. Namely foreseeability – policy concerns. Statute Today: Cal Civ Code section 43.92- Tells us when duty arises exactly. 
1. Kline: D has special relationship to P, so D is liable to P when P attacked by X [and other requirements met] v. Tarasoff: D has a special relationship to X, so D is liable to P when P is attacked by X [when other requirements are met]
2. Rowland Factors: Considerations to extend a duty, namely foreseeability. If therapist reasonably believed claims of suicide were serious, could be held liable. 
4. Landowners and Occupiers 
1. Common Law Landowners Rule: The Trichotomy
1. Invitees- normal duty rules apply. On land for business purpose connected to owner/occupier.  (R2d and some jxs open up to public invitee status for places open to public)

2. Licensee – duty only to ensure there is no trap or concealed danger. On land with consent (implied or explicit) but not for economic transaction with owner. (includes social guests)

3. Trespasser – duty only to avoid willful misconduct or reckless disregard of safety. People who enter land without permission (or implied consent). 

4. Robert Addie & Sons v. Dumbreck- P’s son fell into a wheel on a coal miner D’s land mechanism and was killed. Clearly unreasonable act. Ct says no liability because child is a trespasser. 
5. Exceptions: 
1. Willful & Wanton/Recklessness
1. If LL knows there is a trespasser, is willful/ wanton
2. Attractive Nuisance
1. If you have some artificial condition that attracts children, you will be liable in the negligence standard

2. R2d: Section 339. Artificial Conditions Highly Dangerous to Trespassing Children
3. Active Operations
1. If you open up your property for some activity (with social guests) holds you to a standard of reasonable care (treats people as invitees). Not something like dinner parties but like a swimming pool. 

2. CA/ Rowland Rule: Modified to not allow criminal trespassers to recover. Presumes there is a duty even from land owners unless there is a compelling policy reason otherwise (Factors). 
1. Rowland v. Christian – Rowland factors. D invited P to her apartment, P inured himself on faucet, D knew of faulty faucet, liable. CA gets rid of traditional notions – factors. Traditionally, he would be a licensee, should be liable under CL, sets forth factors. Here, 6, burden wasn't that bad. 

2. Factors: Foreseeability of harm to P, Degree of certainty that P suffered injury, Closeness of connection between D’s conduct and injury suffered, Moral Blame, Policy of preventing future harm (deterrence), Extent of burden on D, Consequences to community of imposing duty, Insurance (availability, cost, and prevalence)

3. English Rule: Gets rid of invitee/licensee, treats everyone who is not a trespasser as an invitee. 
c. Breach: 
Ways to demonstrate breach of basic duty of reasonable care: 1. Common Sense (Reasonable person standard) 2. Balancing (CBA) 3. Custom 4. Negligence Per Se 5. Res ipsa loquitur 
1. Reasonable Person Standard
1. A defendant breaches the duty of reasonable care when, judged from the perspective of reasonably prudent people in defendant’s position, the defendant fails to act with reasonable care to avoid a reasonably foreseeable risk to plaintiff.
1. Vaughan v. Menlove – Policy for an objective standard. D burned P’s cottages as he placed his haystack too close to P’s land. The rick caught on fire and burned nearby wood. D was warned of his actions, and said “he would chance it.” D wanted a subjective standard but ct went with an objective standard. If we did use a subjective standard, the answer in law would be so vague that there would be basically no rule at all because it varies so much from man to man (varies with the length of the foot of the individual).
1. Policy: Utilitarianism: as a neighbor you expect people to be reasonable. Want to set basic standards for society. Administrability: difficult to ascertain what someone knows/ doesn't know. You may have various expectations, may not be able to rise to standard of reasonable care but will be held to the standard of reasonable care. 

2. Exceptions to Generic Reasonable Person Standard: 

1. (Women?)
1. Generally general neutral unless unique circumstances where gender is relevant (ex: sexual harassment) 
2. Physically Disabled
1. They must act as a reasonable person with the same or similar disability. Holding the blind P to the standard of a reasonable blind person, not a reasonable sighted person. 

2. Fletcher v. City of Aberdeen- Blind man w/ cane walking into an open hole, sues city. City didn't replace the barrier. City said being blind doesn't give them a greater standard of care, wouldn't have seen the hole if they weren’t blind. Ct rejects this argument, city knows the streets will be used by every type of person. Policy: want blind people to be able to walk. 
3. (Mentally Ill or Disabled?)
1. Generally not an exception 

1. If your mental illness looks like a physical disability, then we will analyze as a physical disability. 

2. If a doctor warns a patient that driving is dangerous because of a heart condition, that could render the patient unconscious while driving, the incapacitation is not taken into account when evaluating breach (see Glannon for policy discussion)
2. Breuning v. American Family Insurance co – insanity. D was driving and crashed head on with P driving in the opposite direction. D claims she thought God was steering her car. A reasonable person with hallucinations should not drive. Ct found her insanity was not a defense to her liability for negligence because she had a history of hallucinations. 
4. Children (exception if adult-activity)
1. A child is held to the same standard of a “reasonably careful person of the same age, intelligence and experience” 
2. Roberts v. Ring - D was driving down the street and P, a 7 y/o ran in front of his car. D ran him over. D was driving slowly and should have been able to stop. The boy of 7 is not held to the same self-care as others. Holds the child to a child standard. 
3. Policy: Fairness: Children have not lived long enough to live to a standard they can’t meet. Utilitarian: We want children to be children and learn for themselves in the world. Can change your behavior for a child, they may dart into the street, can’t do so with a mentally ill person. Encourage some risky children behavior necessary for human development. 
4. Daniels v. Evans: P (minor) was killed on a motorcycle when it collided with D’s car. When a minor engages in the activities like the operation of a car, he forfeits his rights to have reasonableness of conduct measured by the standard of his age and has the same standard as an adult in his situation. There is a difference when minors are doing minor activities. Adult activities are inherently dangerous. 
5. Special Expertise or Knowledge
1. Drs/Lawyers (esp. with Ks) held to a standard of a reasonable Dr, also with engineers/accountants/ ski instructor. Only when operating in the particular part you’re an exception. 
2. Calculus of Risk/Cost-Benefit Analysis (CBA)
1. Blyth v. Birmingham Water Works - D controls the laying of water mains. After an intense frost the frozen water broke the pipes and forced its way into P’s house. D used best pipes at the time. This was an accident. D should not be held liable. A reasonable company would’ve done the same. This was an unexpectedly intense frost. Pro D: P may have been more situated to fix the plugs close to their house. Pro P: If D has to hire more people to check pipes, may have to increase prices, may make sense to spread the cost than just P bearing the cost. 
2. Eckert v. Long Island RR – P died pushing a kid away from the railroad tracks. Benefit to acting even if it’s dangerous. D was reasonable in saving the child – risk/benefit analysis. If it was a cat, wouldn't be reasonable. Children are very valuable (more than old people). 
3. Osborne v. Montgomery – P was a newspaper boy 13 y/o, D was driving down the street and opened his car door to get out, threw P onto the ground. Negligent act: opening the car door without looking. Not about what most people do, its upon reflection weighing the costs/ benefits. There was harm but no liability b/c social reasons. 
4. U.S. v Carroll Towing Co. – D tugboat moving barges, one broke lose. P is a barge owner suing the D for negligence. Defense: contributory negligence b/c bargee was not on board. If he was there, he would’ve stopped the sinking. Bargee doesn't have to stay there at all time but was away for 24 hours at this point (very outside the norm). Barge owner is liable – found for D. Formula here: Big P because big harm, L is big, B is 0. 
1. Learned Hand/ Carroll Towing Formula:
1. When B < PL, and no precautions then negligent

2. When B ≥ PL, then not negligent

1. B= Burden of precautions

2. P= Probability of harm 
3. L= severity of harm (using estimates taken in advance, not actual damages) 
5. Peter Singer - Health care: 
1. Some procedures shouldn't be used/ paid for by insurance. Putting a value on people’s lives (as federal government does) $7.4 Million/ a person. Have to assign $ to make choices.
6. Cooley v. Public Service Co. - Telephone company had cables that were maintained to industry standards. P was talking on the phone and heard a loud explosive noise because wires broke. P suffered from neurosis and loss of sensation. Ct finds D not liable even though they knew it could happen because there is no good alternative. CBA- can’t prevent the potential harm. Applied to Hand Formula: Burden: large, Probability: small Severity: small/medium. 
3. Custom: Industry Standard 
1. History/Not current Rule: 
1. Titus v. Bradford: (not current rule: evidence was dispositive of the question of breach) D railroad with narrow track, to secure would use wood blocks. P was killed when on a car trying to sway on a curve. P claimed it was negligent to use a narrow gage with a rounded bottom car. Ct found for D. It is what everyone does, even if the practice was dangerous, it wasn't negligence. Reasonably safe = safe according to uses/habits and ordinary risks of business. Ordinary usage of business. 
2. Mayhew – (not current rule: custom was inadmissible and irrelevant in proving breach) P was an independent K, worked in D’s mine. There was a 35 foot hold, no barriers. Negligent act was the location of the hold in the platform. Ct says it doesn't matter that the hole was custom. Whether or not a D could prove it complied with industry custom was not relevant to the question whether the D failed to use reasonable care to avoid a reasonably foreseeable risk to P. 
2. T.J. Hooper – Standard in USA: Evidence of custom is admissible and probative of the question of breach but not dispositive. Alone does not resolve the entire question. Don’t want industry to be the norm b/c it might be lagging. A business may be liable for failing to adopt new technology, even if the industry has not widely adopted it, if the use of the technology constitutes reasonable prudence.
1. Two tugboats, negligence was omission to have a working radio on board, couldn’t get the alert the storm was coming and lost cargo in a storm. Defense by one tugboat: it was industry practice not to provide radios. Ct says even if there was custom, you’re still negligent because radios are helpful and cheap. Custom is relevant and helpful but not completely determinative. 
3. Rodi Yachts v. National Marine – Exception to the rule in the USA. Industry customs may be dispositive (settling) if it’s in a K – K supersedes custom. 
1. D owns a barge that slipped from TDI’s dock, ruined P’s property. D had negligent mooring at the dock, didn't tie right, enough ropes or material. TDI failed to inspect or provide a warning. Ct says this is a K case – the K supersedes custom. More like Titus. 
4. Medical Malpractice Exception: T.J. Hooper does not apply, custom sets the standard, is dispositive. Dr needs to tell common and most serious risks but may not be held liable if typical outcome of surgery. 
1. General rule is that P must establish: 
1. medical norm for doctors in that specialty (general v. specialty) [DUTY]

2.  Departure from norm [BREACH]

3.  Causation

4.  Injury
2. Policy: Richard Epstein, Economic analysis of negligence: in competitive industries, the customary standard of care that emerges is likely to be an efficient standard of care. 
3. Two schools of thought problem: advocated by a considerable number (MEDMAL, needed here) v. accepted by reputable, respected and reasonable minority (requires a waiver) 
4. Show med mal custom: expert witnesses 
5. Lama v. Borras – P went in for back surgery, serious injuries as a result. Negligent acts: not offering conservative treatment by releasing early. The standard shifts to just the custom. 
6. Brune – Patient given more than standard dose in one place, court said you should follow the national rule, everyone should be held to the same standard. 
7. Murray v. UNMC Physicians – Dr sued for failing to prescribe the medicine because of q if insurance would pay for the medicine. Ct held it was a reasonable medical decision that would’ve raised her risk to go off of it. 
8. Alternatives to the tort system of Medical Malpractice: 
1. Boston globe article – don't want to under incentivize Drs
2. Alternative: using data collection to make better decisions. In general, Medmal is under reported. 
9. Lack of Informed Consent (patient gives consent without full information)  – not governed by custom but Hooper
1. Governed by T.J. Hooper – what would a reasonable person do under the circumstances. Failure to obtain consent must have caused the problem. Drs need to tell most common and most serious risks – material risks. 
2. Can bring a negligence claim if failure to get informed consent, reasonableness standard. Ask what a reasonable patient should be told? Autonomy argument. 
3. Canterbury v. Spence: What must be disclosed 
1. Alternatives, goals, potential risks specific to surgery 
2. P had back pain, Dr spence had p gun under a spinal procedure. P had additional surgery because he slipped in bed and was permanently disabled. Informed consent claim: D didn't inform P of the risk of paralysis (1% risk). Dr. didn't mention it. 
1. Policy: It is our choice as autonomous humans to decide if we want to know the 1% potential. This is why no custom in informed consent. 
4. Negligence Per Se (i.e. violation of statute)
1. Arises when a D has violated a criminal statute with their negligent act: operates separate from the tort system. While failure to comply with a statute may establish negligence per se, proof a breach or compliance of a statue is not a complete defense. 
1. Ex of statute that includes negligence per se:  Any person who changes lanes on a state highway without signaling shall pay a $25 fine. VS: statute that does not: Any person who changes lanes on a state highway without signaling shall pay a $25 fine.  A person who changes lanes without signaling also shall be liable for any civil damages caused by the failure to signal.
2. Elements: 

1. statute requires defendant to engage in certain conduct (“duty” – statute imposes a 30 mph speed limit)

2. defendant fails to conform (breach – D speeds)

3. plaintiff within class of those for whom statute was enacted  (statute was designed to protect pedestrians and other drivers) 
4. statute enacted to prevent injuries of the character which occurred and (speeding statute was designed to protect against collisions with other cars, people, property) 
5. failure to conform to statute was cause of injury (causation & harm – pedestrian would not have been injured had the driver not been speeding)
3. Excuses for Negligence Per Se: R3d 15: An actor's violation of a statute is excused and not negligence if:


1. the violation is reasonable in light of the actor's childhood, physical disability, or physical incapacitation;

2. the actor exercises reasonable care in attempting to comply with the statute; 

3. the actor neither knows nor should know of the factual circumstances that render the statute applicable;

4. the actor's violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or

5. the actor's compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance.
1. Ex: Tedla 
4. Osborne v. McMasters - Clerk in drug store sold intestate a deadly poison without labeling it “poison.” There is a statute against this – to protect the public from the dangers of poison.  It does not matter whether the duty is imposed by common law or is imposed by a statute designed to also protect others. Negligence per se – violation of the statute. If someone violates the negligence per se, don't need other analysis. 
5. Gorris v. Scott – Sheep on boat, statute enacted to keep sheep in pen on boats to protect from disease. Broke statute, finds for D b/c fails at number 4, can’t bring negligence per se. 
6. Tedla v. Ellman – When compliance with the law is more problematic then not, could exempt someone from negligence per se. 

1. P and brother pushing baby carriages, instead of walking on left, they walked on right of highway (statute said to walk on left). Main defense: contributory negligence. Clear case of negligence per se, ct finds the P’s do not violate negligence per se b/c statute had a customary exception, when there was a lot of traffic, you could walk on the opposite side of the road (but exception wasn't in the statute) can look at intent of legislature. 
7. Martin v. Herzog – Causation issue. P decedent was killed in a collision with D’s car. P didn't have any lights on, in violation of the statute at night. We must be on our guard with confusing negligence with the causal connection of negligence with the injury- Yes he violated the statute but that is not enough. There has to be a connection between the negligence violation of the statute and the problem.
8. Brown v. Shyne-  licensing cases. Chiropractor hurts P, didn't have a medical license. Ct found for D – the license doesn't determine if you provide good or bad care, no mechanism for chiropractors in NY at this time to get a license. The standard of care used was reasonable.  
5. Evidentiary tool – Res Ipsa Loquitur – The thing speaks for itself
1. Can make out a case even if you can’t establish a factual pattern. Allows P to use circumstantial evidence to prove the breach. 
2. Prosser Requirements for Res Ipsa Loquitur: (most popular)
1. the event must be of a kind which ordinarily does not occur in the absence of someone’s negligence;

2. it must be caused by an agent or instrumentality within the exclusive control of defendant, and 

3. it must not be due to any voluntary action or contribution on part of plaintiff.
3. R3d Sec 17: Res Ipsa Loquitor

1. It may be inferred that the defendant has been negligent when the accident causing the plaintiff’s physical harm is a type of accident that ordinarily happens because of the negligence of the class of actors of which the defendant is the relevant member.
4. Byrne v. Boadle - P was walking by D’s premises where he was hit on the head by a barrel of flour. No evidence of negligence, you can’t prove it was D. The accident itself is the prima facie case of negligence – the fact the event the occurred is the evidence of negligence. D would have to prove facts inconsistent with negligence.
5. Larson v. St. Francis – Chair flies out of a hotel into P. Can’t use RIL against the hotel because here it was the guest, not someone in control of the D (see Prosser # 2). Just because not RIL, doesn't mean not guilty of negligence. 
6. Ybarra v. Spangard – P under surgery for appendectomy, woke up with pain. Differing testimonies as to cause of the pain, whether it was the doctor’s fault. When a P has unusual injuries while unconscious during medical treatment, all Ds have to give explanation of their conduct. Ct will allow res ipsa (D is liable) because of all the people in the room.
7. Probability of Negligence and RIL example: 
1. Probability that Negligence caused harm: 2/3 (greater than 50)
2. Probability that Negligence belongs to D: 3/5 (greater than 50)
3. Total probability that D was Negligent and caused harm: 2/3 X 3/5 = 6/15 
1. Less than 50 percent
d. Causation 
1. Cause in fact – what caused the harm? aka: But for cause/actual cause/factual cause
a. But For Causation: 

i. Actual cause test (simple but for test): “But for defendant’s tortious conduct [or plaintiff’s negligence—for contributory negligence purposes] in _______, the injury would not have occurred.” Only needs to be proven by preponderance of the evidence. 
ii. R3d 26 Factual Cause: Tortious conduct must be a factual cause of physical harm for liability to be imposed. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct.
iii. New York Central R.R. v. Grimstad – P died working on D’s barge, there was no life preserver. He fell into water and drowned. Ct found D’s actions were not the cause of harm, there is nothing to show that D drowned b/c he did not know how to swim or would’ve been saved if there was a life saving device on board. Can’t say that but for D’s tortious conduct in failing to equip the boat, P would have been saved.
iv. Zuchowicz v. US- P was prescribed twice the recommended dosage of Danocrine. Negligent act b/c of customary guidelines. The Danocrine caused her death but this is not enough to win the case, need to show the excess of the normal amount caused her death. Burden shifts to D to show that it wasn't the overdose. 
b. Lost Chance Doctrine: Only Medmal - 3 approaches: patient walks in more likely to die at the time, due to poor treatment, loses a chance for survival: 

i. CL: We shouldn't hold physicians liable for death when the patient was more likely than not to die. If you have less than 50% chance of survival you cant recover at all. 
ii. Maj in Herskovits: middle approach, we will compensate for the additional costs for the misdiagnosis but not for the wrongful death. 

iii. Another Approach: allow recovery for the lost chance of surviving or for the death itself – would say this person lost a 14 percent chance of surviving, so they should get a 14 percent recovery of what they would’ve gotten for a wrongful death recovery. Also pay for damages. 
iv. Herskovits- Because of D’s negligence, there was a delay in diagnosing P. B/c of misdiagnosis, P’s chance of surviving declined by an additional 14%. Ct allows the case to go forward to a jury. 
1. Policy: Utilitarian: want to incentivize reasonable care of patients at all chances of survival. Want same care for patients w/ less than 50 percent chance of survival. Worried about overdettering the care of very old patients.  Fairness: when someone walks in the door, no one knows the chance of survival of the person. Would be unfair for a family to pay additional cost solely created by the misdiagnosis. 
c. Multiple Sufficient Causes: Negligent act was sufficient to cause harm. Multiple causes in which either act is sufficient to cause - hold liable whoever you can get into court, both Ds are liable. 
i. R3d 27: If multiple acts occur, each of which under [factual cause test of] Section 26 alone would have been a factual cause of the physical harm at the same time in the absence of the other act(s), each act is regarded as a factual cause of the harm.

ii. Kingston – Two fires (one by D, one unknown) meet to damage P’s property, arrive simultaneously. Both actual cause of damage to property, each in absence of the other would have accomplished the dame result. But for test does not work b/c but for D’s negligence, damage would have still occurred. D is liable, P has complete recovery. If the second fire was naturally started, P would not recovery, can’t sue nature. 
1. Fairness: we have two causes, here the RR is clearly negligent. Just because there were two potential causes, doesn't mean that the negligent D can be relieved of liability. 

d. Alternative Causes: legal fudge where one or another act was cause of harm. If the P can prove both Ds acted negligently, the burden shifts to D to prove that he was not an actual cause of P’s injury.    
i. Summers v. Tice – P hit twice by a shot gun. Both Ds shot at the quail, knowing P was there, hit him. Either D1 or D2, unclear which one it was. Not determined by Kingston b/c not multiple sufficient causes but determinative causes – either D1 or D2 is liable but not both, burden of proof shifts to D to prove which one. Fairness to P who is injured by another negligence. 
1. What if there were 3 D’s? 
a. Cts are divided - Most Jx and R2d allow you to group Ds  together, holding both D1 and D2 accountable. 
b. R3d 28: Factual cause and burden of proof: (a) Subject to Subsection (b), the plaintiff has the burden to prove that the defendant's tortious conduct was a factual cause of the plaintiff's physical harm.

c. (b) When the plaintiff sues all of multiple actors and proves that each engaged in tortious conduct that exposed the plaintiff to a risk of physical harm and that the tortious conduct of one or more of them caused the plaintiff's harm but the plaintiff cannot reasonably be expected to prove which actor caused the harm, the burden of proof, including both production and persuasion, on factual causation is shifted to the defendants.

ii. Market Share Liability – extension of alternative liability, legal fiction where no proof that D was cause. Number of Ds produced the same product, P can’t prove D was the cause, can recover damages from each manufacturer based on their share of the relevant market. 
1. Sindell v. Abbott Laboratories – Ds sold DES (drug that claimed to prevent miscarriages). Caused P cancer b/c her mom took it. 5 Ds, 200 producers of DES. Not sure D produced the DES P’s mom took. Causation problem. Ct extends Summers doctrine – burden of proof on Ds to prove it wasn't them and that they are not liable. Majority: D can get itself out of liability but in minority some cts say you were all bad, you have to pay a percentage even if you weren’t responsible for that particular person. 
2. Four requirements for liability: 

a. All named defendants are potential tortfeasors

b. Alleged products of all tortfeasors are fungible (i.e. share same properties, materially identical)

c. Plaintiff, through no fault of her own, cannot identify which defendant caused injury

d. Plaintiff brings in as defendants those representing a substantial market share

3. Policy: 

a. Fairness: we have tortfeasors, they were behaving negligently, innocent P, fair to hold Ds accountable and if they can get themselves out of liability 
b. Loss spreading: these companies have more money, rather than having a P with a significant loss, can take the tortfeasors and spread the loss across all of those companies.
c. Least cost avoider: who is better able to control the safety – the pharmaceutical manufacturer. 
d. Incentivize companies to put good product on the market. 
e. Joint and Several Liability – full recovery permitted from all Ds regardless of percentage blame.  Availability of contribution between defendants. Several Liability only responsible for %.
2. Proximate (legal) cause – policy reasons to limit the scope of liability? 3 Tests. 
a. Policy arguments/concerns: 
i. May be a reason it wouldn't hold someone liable

ii. Look at how direct the harm was to the actual injury

iii. Foreseeability: how foreseeable was it that this particular harm would occur? 

iv. Looks at whether damage that occurred is the type of risk associated with that behavior 
v. Ryan v. New York Central R.R – not adopted elsewhere but good policy arguments. D carelessly set their woodshed on fire, with a lot of wood within (owned by D). P’s house set fire and was 130 feet away, was burned down despite efforts to save it. D is not liable, damages are too remote. Policy concern: If we held that people had to insure for the neighbors around them, do not know where to stop. Concern with catastrophic liability, no one could cover the cost of the whole city. Incentivize and encourage insurance/ loss spreading. 
b. (1) Directness Test – on the hook for anything that directly flows from negligence even if not foreseeable. Were D’s conduct and P’s injury were close in time and space?
i. In re Polemis & Furness, Withy & Co.- D chartered a boat from P, D’s servants dropped a board that set fire to the boat. The negligent act was dropping the plank, ct found D liable b/c the dropping of the plank directly caused the harm. D is guilty whether reasonably foreseeable or not. 
1. Problem with directness test: how direct is enough for liability? 
ii. Andrews dissent in Palsgraff – Would adopt a directness test. P was standing on the train platform when D negligently dropped the package. Continuous sequence of events between dropping the package and the injury, with no intervening events.
c. (2) Foreseeability Test/ Majority 
i. NEED: Foreseeable P AND Foreseeable harm 
1. Palsgraff (most famous tort case of all time) – P was standing on platform of D’s railroad, was hurt by an explosion. Explosion caused by fireworks in a passenger’s bag that fell underneath the car. RR workers were actual cause of injuries, the negligent act was the guards helping the passenger with package onto the moving train. D not liable, there is nothing about the negligent act that is negligent as to P. P was not a foreseeable P, she was not likely to be at risk for the negligent act. 
ii. Foreseeable Harm – Was the type of harm a foreseeable risk of D’s negligent conduct? What is the thing that made this negligent? Is that what happened? 
iii. Wagon Mound - WM 1: D carelessly discharged oil into the harbor, which floated into P’s wharf. P knew of this, warned his workers, but a rag caught on fire and destroyed the wharf. WM 2: Same fire, different P. The P is the owner of the ship destroyed in the fire rather than the wharf owner. 
1. WM 1: The fire was not foreseeable, therefore there was no proximate cause. If they were welding, and knew it would start a fire, it would’ve been contributorily negligent. Found for D.  
2. WM 2: Fire was foreseeable, found for P. P didn't have that as in WM1. Highly foreseeable in an active harbor if you spill oil it could cause a fire. 
3. Need to separate type of harm and extent of harm. Extent: Take Ps as they are. 
a. About the type of harm but not the magnitude of the harm. Eggshell- you’re on the hook for the extent of the damages even if they’re atypical. Needs to be foreseeable to type of harm that occurred. 
d. (3) Risk Test - R3d (almost always comes out the same as foreseeability)
i. 29: Limitations On Liability For Tortious Conduct: An actor is not liable for harm different from the harms whose risks made the actor's conduct tortious.
ii. Replaces terminology “proximate cause” with “scope of liability” 
iii. Suggest we are dealing with concerns of whether you have to protect against your specific risk 
iv. More precise understanding of the foreseeability test, connecting what made something negligent with the harm that occurred 
e. Intervening cause – will relieve D of liability if intervening cause was not foreseeable.  
i. Third party action: does that relive our D who acted negligently from liability? If it breaks the chain of liability, D is not liable. Look at whether the intervening act was foreseeable. If it was, D not relieved from liability. 
ii. Criminal Activity: If a third party deliberately performs a crime, more likely to relive D’s liability. Criminal activity normally breaks the chain 
1. Exception: when the crime is foreseeable 
iii. Bigbee – progressive decision – CA. Telephone booth near LAX. P was injured in booth by drunk driver. Negligent act: Telephone company made the booth- the door was jammed and P couldn’t get out. Also negligent placement of phone booth near interception. The criminal intervening act of drunk driver was not intervening, D is liable. 
iv. MedMal: does not break the chain – is foreseeable 
e. Harm
f. Affirmative Defenses: D may raise after P has made the prima facie case 
1. Contributory Negligence: Creating/ running an unreasonable risk of harm to oneself
i. D has burden of proof on elements of negligence. When D tries to prove P’s negligence as an affirmative defense, has to prove P’s negligence in an equivalent way to how P tries to prove D breached
1. Duty: not contested

2. Breach: look at what a reasonable person would do, custom, statute, CBA

3. Causation

4. Injury

ii. Traditional/ Minority Rule: P’s negligence could bar recovery or P’s negligence could be considered irrelevant to the issue of her recovery. 

1. Exceptions to Traditional: 

a. Defendants need to prove negligence case (e.g. unreasonable act by Plaintiff and causation (Gyerman))

b. Emergency Doctrine (goes to reasonableness but also life-saving, e.g. Eckert): will reject contributory negligence and allow P to recover
c. Last Clear Chance: If D had the last chance to avoid, then contributory negligence is void, D is responsible. Folded in, not on/off. 
i. Fuller: P killed by a train after he didn't stop/ wait for it. Engineer could’ve stopped the train but didn't. Train liable. 

ii. Policy: Utilitarianism: Better for society to put pressure on person who has ability to avoid an accident, who is more morally culpable, fairness. 
d. Doesn’t apply to intentional torts, recklessness or willful & wanton actions of defendant
iii. Majority Rule: P’s negligence can affect amount of recovery/ Comparative Fault
1. CA: Pure Comparative Fault: Figure out degrees of liability and apportion liability.

2. Modified Comparative Fault: If plaintiff’s fault is greater than 50% contributory negligence is a complete defense. Traditional exceptions in place. 

3. Problem ex: A suffers $20,000 in damages, B suffers $30,000.  A 40% at fault, B 60% at fault. 

a. Under traditional contributory system, what do parties recover?  Nothing. A out 20K, B out 30K. 
b. Under pure comparative negligence? A pays 40% of 30k; B pays 60% of 20k. So A pays 12k and B pays 12k. Same as traditional: A out 20k, B out 30k.
c. Under modified comparative negligence? A pays nothing; B pays 60% of 20k. So B pays 12k. A out 8k, and B out 42k. 
4. Policy for Comparative Fault:

a. Fairness: Only a little at fault, would bar recovery completely, minor acts of fault. Eliminates all or nothing nature of liability in traditional rule 
b. Corrective Justice: If not for D’s negligence, P wouldn't have suffered injury

c. Administerability: Pure is easier than modified, hard to precisely assess fault. Juries are uncertain, the result would be based on juries decisions (comparative fault) and not law (traditional system). 
d. Utilitarianism: Comparative system provides greater incentives for D’s care. Counter: Maybe discouraging P’s  from taking care of themselves. Presume most people already have an incentive to be careful. Least cost avoider: Party with least cost could’ve avoided, last clear chance. 
iv. Butterfield v. Forrester – D had a pole set up by his house over the public highway P hit the pole by riding his horse violently. Both P and D were negligent (unreasonable). Ct found P’s conduct was an absolute bar to recovery even though D was also negligent. 
1. Policy: Welfare Maximizing: Make sure Ps exercise reasonable care as to themselves. Adopts rule P’s negligence could bar recovery
v. Gyerman – Issue with causation. P was injured removing fishmeal stacks. They were not properly arranged. D was negligent, P was not contributary negligent for continuing to unload the stacks. He was negligent in failing to tell his union supervisor, not in continuing to unload. Ct found issue in causation, connected to failure to tell the supervisor. 
vi. Li v. Yellow Cab of CA – Where CA adopted pure comparative. P attempted to cross three lanes of oncoming traffic and D was driving at an excessive speed when he ran a red light and hit P’s car. Two people at fault, comparative adopted. 
2. Assumption of Risk: P appreciated the risk but undertook the activity anyway
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*not a defense to intentional torts or recklessness 
i. Traditional AOR: 

1. Plaintiff has specific knowledge of risk

2. Plaintiff appreciated the nature of the risk

3. Plaintiff voluntarily proceeded

4. [R2 adds a willingness by plaintiff to accept responsibility for risk]
ii. Explicit v. Implied AOR: Signing a waiver at jump place, judged by K law principals, meaningful choice not to go skydiving vs no meaningful choice to do life-saving surgery
1. Lamson v American Axe – implicit AOR. P worked for a hatchet painting business. The drying racks for hatchets were unreasonably safe, P warned D of this and D did nothing. D told him that he could either stay and deal with it or leave. P stayed and a hatchet fell on him. P did not do anything comparatively negligent because he exposed himself to the risk instead of creating it. P assumed the risk of the hatchet falling by continuing to work there. 
a. Policy: Distributive Justice issues: is it fair that a worker who can’t quit his job expose himself to this risk meaningfully? Today: mostly covered by workers compensation system (insurance regime – alternative to tort system) may be better. May also provide incentives to employers to have safer working conditions. Federal regulation for working conditions also. Workers comp only covers economic damages, not pain and suffering and other damages related to the loss of enjoyment of life.
iii. Under Implied AOR: Primary v. Secondary AOR: 

1. Primary: Inherent risk, Negligence is irrelevant, no legal duty. Consistent with complete bar b/c D has not breached duty of care to P. No Duty here. No reason to invoke AOR. Was a failure to make out the prima facie case. Still a general duty of care but not a specific duty to protect against specific risk. A D owes no duty to the P to avoid creating unreasonable risks of harm for injuries that are inherent in sports and recreation cases. 

a. Ex: Murphy the park operator owed no duty of care to P to protect from falling on the flopper, Foul Ball in stands by 1st base, Knight, Firefighter injured in putting out negligently started fire, Veterinarian bitten by dog during examination, Police Officer injured as a result of negligence by shopkeeper in calling for security. Does it matter whether officer on or off duty? Primary AR for on-duty. Closer call for off-duty. Skier injured by uneven mogul. 
2. Secondary: P’s decision to voluntarily and knowingly encounter a risk (similar to consent). There is a duty/ responsibility owed. Not a complete bar, affects recovery in a comparative fault system – reduces recovery in the percentage they are at fault. Additional questions: Were they aware of the risk and did they voluntarily proceed? Did they reasonably or unreasonably expose themselves? 

a. Ex: Lamson, Plaintiff is hit by a baseball as a result of hole in net behind home plate at Dodgers Game, Skier injured by metal debris on slopes 
b. If unreasonable, go through traditional factors to make sure P assumed the risk. Then consider whether they were pure or modified comparative fault jx. How much did that person’s unreasonable AOR contribute to their injury? Then apportion fault between P and D.

iv. Firefighter Rule: Firefighters can’t recover for injuries in negligently started fires. Applies to police officers, vets, more broadly. Doesn't insulate liability for intentional torts or recklessness. Ex: Arson or deliberate disregard for professional grade fireworks. Peace officers cannot sue for negligence against the person whose negligence was the reason they responded to an accident and got injured ( Firefighter can recovery from arson potentially. If OFF duty and identify themselves as an officer and take on the role of an officer, they WILL be covered under the firefighter rule 
1. Policy: 

a. Don’t want to deter people from seeking out firefighters or police officers for help 
b. Alternative methods (workers comp.) to compensate for certain harms on the job
c. Inherent risks 
b. Sports – Rothman’s essay: “In the context of sports, in particular recreational and educational sports, the California Supreme Court has held that participants do not owe one another a duty of reasonable care. Instead, the determination has been made that negligence is an inherent risk of playing recreational sports. There is therefore no duty to protect others against such negligence in the context of such activities. Accordingly, primary implied assumption of risk applies and bars recovery for negligence in such instances.”
i. Murphy – P fractured knee at Coney Island on “The Flopper”. The duty is the amusement park has an obligation to its invitee. Ct says breach does not matter here b/c P assumed the risk. One who voluntarily takes part in sports accepts obvious dangers. Utilitarianism: Ct allows some risk here, better for society overall. 
a. Hypo: Say the padding was missing on the ride and he hurt himself on the non-padded part, would have been an obvious/ known risk. Important b/c AOR focuses on what the P appreciated and wouldn't be an inherent risk of the activity. 
ii. Knight v. Jewett – Touch football game, P (woman) was playing in the co-ed game, D (man) was being aggressive. D stepped on P’s finger negligently. Ct found that P assumed the risk, the fact that some people will behave unreasonably is an inherent risk of touch football. Held that the facts related to AOR will be folded into comparative negligence. 
iii. Kahn v. East Side Union High – Ct extends the same rule in Knight here. 14 y/o and diving coach, P broke her back on the swim team, alleged it was the fault of the coach for not instructing her property. Ct found no liability for negligence, coaches push their students. Concerned with coaches in the moment to be able to determine what is reasonable vs not. Adminsiterability issues: We can imagine having a negligence would work but the type of cases we don't want in court, reasonableness isn’t the problem but uncertainty about reasonableness is the issue. 
Strict Liability

Provides liability without regard to reasonableness of D. Allow P to recover damages for injuries caused by D without requiring P to prove D’s fault. 
To make a claim: Only need to prove D engaged in the conduct and that D’s activity was an actual and proximate cause of P’s injuries. 
Rylands D v. Fletcher P – strict liability. P’s property was damaged by a flood from a revisor on D’s land. The flood was caused by a defect in D’s soil, D didn't know it existed. D was not negligent. D is liable, strict liability. 
· RULE: The person who brings his lands and collects and keeps there anything likely to do mischief if it escapes, is answerable for the damage that is natural of that escape. D did this at his own risk. 
· Policy: P had a right to be free from foreign water – a right to be left alone. P’s right has been infringed. More D’s fault than P. 
a. (Vicarious Liability)
1. Strictly liable for conduct of someone else. Underlying claim still judged by negligence – ex: need to establish employee was negligent then employer strictly liable for employee conduct (why parenthesis). 
i. Parents/minor children

ii. Employees/Employers
1. Most common: employers are liable but employee may be liable for negligence.

2. employee was negligent then employer strictly liable for employee conduct 

3. Has to be conduct in the scope of employment. (exception: frolic and detour, employee gets drunk at lunch and returns to work, employer would not be vicariously liable)
iii. Independent contractors: Exception: P needs to show the IC were under direction/ control of the D that hired them and D got an economic benefit for their work. 

1. Policy: provide stronger incentive for employers to take actions to ensure employees are making good/ reasonable choices. May want to spread loss, find deeper pockets, employers have more money to compensate P. 

b. Fire (intentional start, unintentional spread)
1. Only fires that are intentionally started but unintentionally spread. If intentionally spread = an intentional tort. 
2. Does not apply in CA, doesn't matter if you intentionally or unintentionally start it. 

c. Animals
1. Livestock
a. SL for physical harm caused by intrusion of livestock upon another’s land (not public property). Cows often trespass. 
i. Altered CL western state rule CA and WA: if you don't want cattle in your land, have to fence out your own property  
2. Domesticated pets/Tame animals
a. Basic CL: If there is a dangerous propensity then apply strict liability, otherwise apply negligence.
b. Predominantly adopted by statute: strict liability across the board regardless of dangerous propensity. 
c. South Dakota: applies negligence to both dogs who have a dangerous propensity and dogs who do not have a dangerous propensity
i. Gehrts v. Batteen – No strict liability. - P had St. Bernard tied up to her pickup. P asked D if she could pet the dog, P said yes. Dog bit P’s face. D not liable. Ct holds that P must establish that the animal had dangerous propensities, negligence standard of foreseeability. South Dakota goes against CL, applies negligence to both dogs who have a dangerous propensity and those who do not. 
d. CA: former viciousness of dog does not matter in CA, there is strict liability for dogs who bite. 
i. Cal Civ. Code Sec. 3342: “The owner of any dog is liable for the damages suffered by any person who is bitten by the dog while in a public place or lawfully in a private place, including the property of the owner of the dog, regardless of the former viciousness of the dog or the owner's knowledge of such viciousness”
e. Exceptions: other person provoking the dog then you’re relieved from SL or a government agency using the dog (that is defending itself) doesn't apply  
3. Wild Animals
a. Ferocious by nature (lions, tigers, koala): Not responsible for those on your property but responsible for wild animals you kept as pets
b. Tame (Iguana, Deer): similar to CL rule for dogs, just negligence. 
c. Zoo Exception: Most jx treat zoos differently than a regular person, apply a negligence standard to those attacked at zoo rather than SL
4. Reciprocal Risk
a. Common for you to have a dog, have a reciprocal risk. The dog just by itself is not abnormally dangerous. Meanwhile, if your neighbor has a tiger, this is an abnormal or non-reciprocal risk, will treat differently from a strict liability perspective. 

d. Ultrahazardous or Abnormally Hazardous Activities
1. Evolution of Restatement: R1 to R2 (factor test) to R3 (Majority) 
a. R1: used word ultrahazardous, two part test
b. R2: changed wording to abnormally dangerous, evokes a risk test for proximate causation – adds in some CBA (limit on liability – won’t hold liable for negligence if the harm that occurs is what made the action negligent) 
i. (1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.  

ii. (2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.
iii. Factor test: In determining whether an activity is abnormally dangerous, the following factors are to be considered:

1. (a) existence of a high degree of risk of some harm to the person, land or chattels of others;

2. (b) likelihood that the harm that results from it will be great
3. (c) inability to eliminate the risk by the exercise of reasonable care
4. (d) extent to which the activity is not a matter of common usage
5. (e) inappropriateness of the activity to the place where it is carried on and

6. (f) extent to which its value to the community is outweighed by the dangerous attributes
iv. American Cyanamid Co – used R2d factor test. D carried a toxic chemical in a railroad car, leaked and cost the railroad yard 1 million in cleaning. Ct holds for D. Factor test, transporting chemicals is an appropriate activity. Common rather than a reciprocal risk (vs in blast – not a reciprocal risk). 
1. Policy: Blasting (Spano) may have more administerability challenges. Utilitarian: Is the activity vital, is it an appropriate area? Least cost avoider: most obviously the company transporting the materials. Incentivize: With hazardous materials, you could exercise more care in the way you transport without depressing the activity itself. Loss spreading: maker of hazardous materials. Fairness: Who should bear loss: May have P’s who haven’t participated in any way and couldn’t control. Not a reciprocal risk. 
2. Policy for SL overall: MADE SAFER: if it can be made safer could be analyzed under negligence but don't want to take the right away from some people for their ability to recover --- couldn’t say oh we used reasonable care and that would prevent recovery
c. R3/Majority: Goes back to R1 but retains wording abnormally dangerous
1. R2d 519: General principal and 520. 

2. A defendant who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity.

3. An activity is abnormally dangerous if:

a. The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and 

b. The activity is not one of common usage.
2. Spano v. Perini Corp – P’s garage in Brooklyn wrecked by a blast of dynamite by D constructing a tunnel for NY. Blasting is strict liability as an abnormally dangerous activity, D is negligent. 
a. Policy: People entitled to lawful enjoyment of their own property. Blasting can cause severe damage even if you use upmost care

i. Utilitarianism: what are we incentivizing. May want people to think about where they blast, any damage they cause will be strictly liable for. May encourage alternatives, analyze at the location of the blasting more. Ability and pressure to evolve: they will want to do whatever they can that causes the least amount of damage. Strict liability roots in the way of who has the best access to the information – the blasting companies. Whoever is doing the blast may be better to absorb the cost. 

ii. Cost spreading: blasting company may be able to have an internalized cost of doing blasting business. Spread across many different customers. Insurance – better situated to understand how much needed. 

iii. Fairness: we have a loss. Who should bear the loss? D over P, P has the right to their own property. It is better one person surrender a particular use of land rather than another be deprived of beneficial use.  

iv. Administerability: with an explosion and blast, difficult to prove negligence/ obtaining evidence in the context of blasting. 
e. Products Liability (manufacturing only)
a. Manufacturing Defects: how a product is made, only true SL. Need deviation and causation. 
i. Escola v. Coca Cola Bottling Co – Bottle exploded while person was loading Cokes into a fridge. Manufacturing defect, D is strictly liable. 

ii. Pounecy v. Ford – Blade broke off of car, hit P in the face. Manufacturing defect with actual materials, seller strictly liable. 
iii. Circumstantial evidence: R3d Products Liability: Section 3

1. (1) It may be inferred that the harm sustained by the plaintiff was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the plaintiff:

a. (a) was of a kind that ordinarily occurs as a result of product defect; and

b. (b) was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution

2. Speller v. Sears – House fire in the kitchen. P alleges the fire started b/c of the fridge wiring, D manufacturer of fridge. P brought testimonies, ct found there was enough to have a jury trial. P did not have to show what was wrong with the fridge, (res ipsa) ct allows this circumstantial evidence to find for P. 

iv. Policy: Why have SL (strict liability) for Manufacturing Defects? 

1. Least cost avoider: consumers have no control over how these products are made, difficult for buyers to get info about safety for products. Deterrence: SL might place a higher burden on producers to exercise reasonable care. Information asymmetries: consumers do not know manufacturers, they do not have access to the info. Loss Spreading: seller can spread the loss of someone being injured by a defective product rather than have one injured person bear the entire loss. Access to Insurance: Companies may be better able to insure for certain number of injuries where individual may have less opportunity to know what the likely risk is. Fairness: Points to SL, consumers to no fault of their own buy a product that was not properly made to standards they thought they were getting. They should be compensated. Reduce litigation costs: more straightforward and less expensive for Ps to litigate 

b. Design Defects: Something defective in the way in which it was designed
i. D is strictly liable for design defect but defect is judged by reasonableness of the design 
1. VW v. Young – P killed in car accident, seat broke beneath him in his VW Beetle. Ct found D’s defective design exposed P to unreasonable danger. Collisions are foreseeable – applies reasonableness standard, not SL to design defect. There is an obligation to make a car reasonably safe for the inevitable collisions that will occur. Still need to show causation - that it was the defect that added on to cause the injury.
ii. Design Defects tests: defects in which you designed your product, more based off of reasonableness. 
1. Reasonable Expectations Tests

a. Linegar - P police officer in Missouri, shot dead while wearing D’ company’s bulletproof vest. P was wearing a contour style that does not cover his arms – P claimed the design was defective. Consumer expectations: consumers should not expect the contour style to have the same result as the more intense wrap around style, ct found for D – the vest performed as expected.

i. Under an alternative design approach, may come out differently. Wrap around was safer, some of the troopers when given a choice prefer the less protective one. Easier to move. 

ii. Policy: Why are design defects not treated as SL? 

iii. Fairness: consumer who does not have same access to information, injured by unsafe product. Nevertheless, look at consumer expectations and alternative reasonable designs. Consumer has no control over manufacturing defect, consumer has more information here. Choosing between different models of a bulletproof vest, may encourage consumer/ consumer can get a fair amount of information. 

iv. Overdeterrence: companies may stop offering choices that are deemed less safe for fear of being strictly liable. May over deter people from innovating, stop people going into spaces that are more dangerous/ discourage people from coming up with alternative designs. 

2. Alternative Design Test 
a. R3d of Products: Gets rid of consumer expectations, advocates only alternative designs, provides factors to evaluate, folds in consumer expectations to reasonableness of alternate designs (see factor 3) 
i. A product is…“defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design … and the omission of the alternative design renders the product not reasonably safe.”

ii. Factors: (1) the magnitude and probability of the foreseeable risks of harm. (2) the instructions and warnings accompanying the product. (3) the nature and strength of consumer expectations regarding the product, including expectations arising from product portrayal and marketing. (4) The relative advantages and disadvantages of the product as designed and as it alternatively could have been designed may also be considered. (5) The likely effects of the alternative design on production costs; the effects of the alternative design on product longevity, maintenance, repair, and aesthetics; and the range of consumer choice. 
3. Hybrid Test (Majority) 

a. Barker – CA uses hybrid test. P injured while operating a high lift. Ct found when a product fails to satisfy 1, a manufacturer is strictly liable. 
b. RULE: Product is defective in design either 

i. If the product has failed to perform as safely as an ordinary customer would expect when used in an intended or reasonably foreseeable manner consumer expectations test, OR
ii. If the benefits of the challenged design do not outweigh the risk of danger inherent in such design. To find that the “risk of danger inherent in the challenged design outweighs the benefits of such design”, a jury should consider, among other relevant factors: “the gravity of the danger posed by the challenged design, the likelihood that such danger would occur, the financial cost of improved design, and the adverse consequences to the product and consumer that would result from the alternative design.” About weighing the costs and benefits of particular designs – alternative designs test, Risk Utility Test
c. Muskin – above ground pool, slippery vinyl. This was the best way to design but P had head injury. If used alternative design, risk utility, this was the best way to make the pool. Consumer expectants = defective design, didn't expect it to be so slippery. Exceptions: children’s toy guns/exploding cigars.

i. Policy: Autonomy: gibe deference to consumers because they get to choose, let them know their options, choices for individual consumers/ legislatures. 

d. CA/Minority: burden shifts to D to prove alternative designs were not superior
4. CL Exceptions to Product liability: before *inform analysis but not blunt on/off switches

a. No defect if the problem is “open and obvious”

b. No defect if product caused injury when not used for an “intended use”

c. No defect if product was “altered” by consumer.
c. Warning Defects (failure to warn or inadequate warnings): defect with the way you’re conveying information about the product. R3d rule: section 2c.
i. Main issues: 

1. Was a warning necessary?

2. Was the warning adequate?
3. Would an adequate warning have made a difference? (causation)
4. MacDonald v. Ortho Pharmaceutical Corp - D is a manufacturer of contraceptive pills – P on the pills. The pills had no warning of a stroke but did for blood clots. Ct found warning about blood clotting is not sufficient – needed to be specifically stroke. General Rule: the physician is the learned intermediary between the manufacturer and the patient and the duty is to warn the doctor. Ct finds there should be an exception for Oral Contraceptives. P didn't have an informed choice, learned intermediary doctrine does not apply. 
d. Affirmative Defenses to product liability:

i. Contributory Negligence

ii. Misuse – alteration or not intended use: can defeat the claim if its an inherent risk or reduce recovery
iii. Assumption of Risk

iv. Preemption: defense in all context, when a federal law trumps state law 
1. Express Provisions: in a particular statute

2. Supremacy Clause preemption: Constitution says federal laws are supreme law 

a. conflict preemption (purpose or objective or specific conflict): specific provision conflicts with state law 

b. field preemption: ex: federal law governs airline safety, taken out of state law completely. 

f. Defenses to Strict Liability: 

a. Attack the Prima Facie Case (including causation) 

i. Actual cause 

ii. Proximate cause: harm must be within scope of what makes activity abnormally dangerous
1. Ex: Madsen -  Minks react poorly to blasting, minks in farm ended up eating baby minks but this is not the sort of thing that makes blasting dangerous. No SL. 
b. Contributory Negligence? 

i. Not usually a defense, but if it arises to assumption of risk, P can’t bring a claim

c. Assumption of Risk 
Privacy Torts
a. History
i. J. D. Salinger: wrote Catcher in the Rye, known for being secretive but wrote a lot of letters, that information is no longer private. Could employ copyright law to protect his privacy interest.

ii. Warren and Brandeis: The Right to Privacy (1890) – Harvard Law Review. 
1. Looked at common law copyright as a place to start/ privacy law in USA at the time 

2. Right to be let alone/ to privacy: 100s published works at the time 

iii. Roberson – minor sat for a photo and her image was used for ads in Flour. Majority ct threw out her claim, said it was for legislature. 

1. More famous dissent: P had an ownership over herself, could use that to prevent others from using it for profit. 

iv. Pavesich – used dissent in Roberson. P sat for a photo used without permission in a life insurance ad. P wins/ violation of right of privacy to use this image without his permission. 
b. Prosser’s Privacy Torts

**Highly offensive to a reasonable person standard (first 3 privacy torts): similar to IIED, not as severe as extreme and outrageous

i. Intrusion upon seclusion
1. R 562B: One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another, or his private affairs or concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a reasonable person.” 

2. Intrusion elements: 

a. Intentional intrusion

b. On seclusion (in private); and

c. Intrusion would be highly offensive to a reasonable person
3. Nader v. General Motors Corp - P is a critic of GM and their safety practices, published books on it. GM started a campaign to try to discredit him in the public eye. Ct finds two actions actionable as invasion of privacy: Tapping P’s phone and following him into a bank/ invading his personal space. Things like interviewing his friends do not count b/c that is public info. 
ii. Disclosure of private facts
1. Elements: 

a. Publication or Publicity to

b. Private Information

c. The publication of such matter would be highly offensive to a reasonable person; and

d. The matter is not of legitimate public concern (i.e. is not newsworthy)
2. Sidis v. F-R Publishing Corp – P famous prodigy child, New Yorker did a report on him, where are they now. Gave permission to be interview. While not flattering interview, the information was not private. P was once a public figure, still a matter of public concern. 
iii. False Light
1. Defamation vs False Light

a. Defamation: if you say something about someone, needs to be disparaging. (Spoken: slander, Libel: print) Limited by doctrine of actual malice, cant have said something false just negligently, have to knowingly with reckless disregard published something 

b. False light: can be brought if false but does not need to be disparaging - Time, inc v. Hill.
2. A defendant is liable for false light if defendant:

a. (1) places person in false light; 

b. (2) that is highly offensive to reasonable person and

c. (3) acted with knowledge or reckless disregard of falsity [at least as to public or quasi-public figures]; and

d. (4) defendant published/publicizes the misinformation
3. Time, inc v. Hill –A play based on a novel loosely about P (family held captive) was written in Life magazine which was owned by D. P can’t bring a defamation claim but can bring a false light claim: Article said father acted heroically, which was not true. Father found it shameful to be held up as a hero, not disparaging, not defamation. A potentially positive statement about someone that would be highly offensive but not raise to level of defamation. Ct found for D. Ct held the actual malice standard does apply to false light torts. Rule: there can only be liability for the falsity if the false statement were knowingly or with reckless disregard to the truth published. 
iv. Appropriation of name or likeness for (commercial or other) advantage [a.k.a. right of publicity]
1. Robinson, above.
2. R2nd: Appropriation of Name or Likeness
a. One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy. (Styled as a privacy tort) 
3. R3d: Unfair Competition: Appropriation of the Commercial Value of Person’s Identity: The Right of Publicity
a. One who appropriates the commercial value of a person’s identity by using without consent the person’s name, likeness, or other indicia of identity for purposes of trade is subject to liability … (more about business/ market value) 
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