1. Torts Overview
 

Overall Definition: Tort law provides private law remedies for harms arising out of both intentional and accidental conduct.

 

General Notes:
2. Torts compared to criminal law: 

· Torts are brought by private parties.  In Criminal Law, the legal actions are brought by the government

· Standard of proof for torts is "beyond the preponderance of evidence".  For crim, it is "beyond a reasonable doubt"

· Torts is like 50%, Crim is like 80% certainty to find for a party.

 

3. Torts compared to contracts:

· Torts arise from situations in where there may not be a pre-existing contractual relationship.  In contract law, there is always a contract to go off of.

· However, there can be torts that arise out of contractual relationships and the two are not mutually exclusive.

· Damages could be defined by the contract whereas tort liability it is variable and can introduce punitive damages.

 

4. Remedies Offered:
· Compensatory Damages:

 

General Notes:
· Basic Rule: The winning plaintiff is entitled to recover damages to compensate for losses caused by defendant’s tortious conduct.  Damages should make the Plaintiff whole again.

· Need to establish economic damages before you can claim non-economic damages

 

7. Economic Damages: Also referred to as "Actual or Specific" Damages

· Physical injuries

· Includes past and future losses

· Damages to property and lost profits (consequential damages)

· Restitution

 

8. Non-economic Damages: Very hard to quantify

· Some states have limits on non-economic damages

· CA has a $250K cap on non-economic damages for med mal cases.

· Examples
· Pain and suffering

· Loss of consortium: 

1. Inability to have sex anymore

· Emotional distress

· Hedonic damages

1. Concert pianist example where she is unable to perform at a high level anymore and there was some value to that.

 

9. Punitive Damages: Punitive damages are intended to punish the Defendant
 

General Notes:
· Limited by the constitution and other factors

· Punitive damages can change tortfeasors calculus in regards to decision making

 

12. Injunctive Relief: An order which order a tortfeasor to cease their wrongdoing.

 

13. Tort Policy Objectives
· Corrective Justice/Fairness

This explains the system whereby the imposition of liability upon the wrongdoer will restore the moral balance between the two parties.

Under this approach, it would be wrong to impose liability upon a defendant who is not at fault in causing the plaintiff's harm.

A corrective justice approach asks whether the defendant wronged the plaintiff and how to right the wrong, even if righting the wrong turns out to cost more than the plaintiff lost.

When the relationship between the injurer and the victim becomes less direct, corrective justice seems less relevant.

This is because the corporation/insurance co can pass the cost onto the customer.  

PG&E example

Elements of corrective justice
Fairness: It is fair that the person that is wronged has a right to make themselves whole again

Compensation: It is right that the person should be compensated for their losses in order to restore the status quo.

A smaller division of corrective justice is civil recourse, which states that you have recourse for some sort of civil violation.  

In the mental illness context, a wrong technically may not have been committed, and therefore a strict view of corrective justice where a victim has a right which arises from a "wrong" may be inappropriate.

 

Utilitarianism

Focuses on maximizing society welfare.

Good example is driving cars:  There is some cost to society because people will inevitably die, but this is offset by the benefits the activity provides.

Ways to Analyze Utilitarianism:

Deterrence: Is the imposition of certain laws as a deterrence good for society?  Is this the behavior that we want to encourage.

Law & economics analysis can justify tort law (least cost avoider, efficiency, maximizing wealth, loss spreading)

Public policy considerations

Kalder-Hicks v Pareto Efficiency:

Kalder: We make society overall better even if some people are worse off for the rule.  Does not matter that some are worse off.

Pareto: We look at maximizing wealth so long as no one is worse off from the rule. Not a good rule if some are wose off

 

Administrability

Who is best situated to address liability (e.g. courts, industry, parties)

Is the rule workable in the field/moment

Is the rule practical

 

a. Relational

· We are all responsible for one another and tort law helps build those bridges to how we are all connected. 

· Encourage good Samaritan behavior. Duty owed to each other because of community ethics. 

 

b. Distributive Justice: 

· Are all people in a certain class treated the same.

 

c. Arguments that tort liability should not be imposed because "alternative regimes" better address the issues.

 

1. Intentional Torts
 

General Notes:
· All intentional torts have some variation of the following elements:

1. Act

2. Intent

0. A person acts with the intent to produce a consequence if the person acts:

. With the purpose to produce a consequence

a. Knowing that the consequence will result with a substantial certainty

 

· You can transfer intent if you do not harm the intended individual but another victim

1. Causation

2. Harm

 

A. Physical Harms

 

B. Battery or Trespass to Person

 

General Notes:
· Battery Definition: An intentional physical contact with another person that causes harm.

· Act
· An act is a "volitional movement".  A defendant does not act if the movement is involuntary

· Acts occurring during sleepwalking, or as a result of a seizure are involuntary

 

· Intent
· For physical harms, A person acts with the intent to produce a consequence if the person acts:

· With the purpose of producing that consequence

· Knowing that the consequence is substantially certain to result

· Intent can be established if the defendant has the purpose or knowledge to a substantial certainty that his actions would put the plaintiff in an imminent apprehension of a harmful or offensive contact (i.e. attempts to scare the plaintiff).

· Offensive behavior is that which causes embarrassment, etc.

· When evaluating purpose or knowledge to a substantial certainty, you use the reasonable person standard.  It does not relevant whether the victim might not have been offended

· In tort law, you can transfer intent among victims for the same tort.  Same as criminal law.

· A person need not intend to cause harm or appreciate that his contact will cause harm so long as he intends to make a contact, and that contact is unwanted.

· States don't agree on the standard of intent for the intentional tort of battery, and even within CA, you would need to argue both ways.

· Children are not treated differently for intentional torts as long as they are able to form intent

· 3 or 4 years old is sufficient to develop intent and this holds parents accountable

· Battery depends a lot on implied license.  What is appropriate at that point in time and is touching warranted.

· In Vosburg, result was different if they were on the schoolyard v. in the classroom

· If the implied license is violated, then the contact is unwanted.

 

· Harmful Contact:
· The act or harmful contact must be committed upon a "person of the other" or a "third person"

· Third person is effectively transferred intent.

· For battery, a person's body extends to anything which is closely connected to them as well.  So, if you hit the things closely connected, it would be battery

· Customarily regarded as a part a person and which is offensive to a reasonable sense of personal dignity.

· Could be a purse, car, dog on leash, etc.

· The harmful contact can be direct or indirect.  

· You can punch someone in the face, or remove a chair which causes them unwanted/harmful contact. (Vosburg & Garrett v. Dailey)

· There must be a subjective harm or offensive contact which occurs to support the claim of battery.  However, the harm must be objectively reasonable as well.

· Allowing claims for intangible harms is not allowed because it would result in overclaiming

 

· Consent
· The absence of consent is a matter essential to the cause of action for harmful battery, and it is uniformly held that it must be proved by the plaintiff as a necessary part of his case.

· Consent to contact can be express or implied.

· Implied contact example is the kick which occurs on the playground.

· Implied in law consent may be provided to some tortfeasors when there are policy concerns which support the tortfeasors actions.  

· Ex: Breaking ribs while performing CPR

 

· Public Policy Considerations
· Vosburg: Discourages unwanted touching and has corrective justice elements whereby the injured has a right to compensation to make him whole again

· R.2d: Liability only when people intend to cause harm.  Could be a utilitarian argument that its better for society to have interaction and people shouldn’t be penalized without harmful intent.

· Offensive Battery: Alcorn case, preserve individual dignity and sanctity of human body.

· Eggshell or Thin Skinned plaintiff doctrine: You take the plaintiff how they come.  Doesn’t matter if they have weird issues. 

· In torts, you are on the hook for unforeseeable damages, different than contract law, as long as you can show causation.

 

Elements
K. Acts

· Must be volitional

L. Intent (Depending on Jurisdiction)

· Purpose or knowledge to substantial certainty that act will cause unwanted/unlawful contact (or apprehension of the same)

· Vosburg and R.3d definition

· Purpose or knowledge to substantial certainty that act will cause harmful or offensive contact (or apprehension of the same)

· R.2d definition

M. Causing 

N. A Harmful (or offensive) Contact 

 

Relevant Cases:
 

Case Name: Vosburg v. Putney
 

Case Facts: P and D were children in a school and P filed an action which claimed that D kicked in within his foot.  The plaintiff did not feel it but slightly after a violent pain struck P and led to various injuries which would not fully heal.  It was said that this kick agitated a prior injury and led to the result.  The trial court found in favor of the plaintiff and awarded damages of $2.8K.  The circuit court affirmed the decision and awarded $2.5K for damages, the case then went to the supreme court in Wisconsin.

 

Issue: When the defendant in a case causes harm unintentionally (i.e. battery), but such an action was unlawful, is the plaintiff liable for remedies under tort law.

 

Holding: Yes, to recover under tort law, the plaintiff must show that either the intention was unlawful, or that the defendant is in fault.  If the intended act is unlawful, the intention to commit it must necessarily be unlawful.   The court ruled that such a kick had no place in the classroom and therefore may be seen as unlawful and therefore the action should be sustained. 

 

Case Name: Garrett v. Dailey
 

Case Facts: Plaintiff adult woman brought suit against 5 year old boy for moving a chair which caused the woman to fall down and break her hip.

 

Issue: In a vosburg jurisdiction, can a claim for battery be sustained without the intent to do harm.

 

Holding: Yes, Dailey's action was for the purpose of causing unwanted contact.  Even so, you could build out a claim of battery because he knew with substantial certainty that if the chair were to be moved, she would fall and succumb to an unwanted contact.  The claim for battery only could not be sustained if he did not have the purpose or knowledge to a substantial certainty that she would fall if he moved the chair.  

 

Takeaway: The contact which supports a claim for batter can be direct (Vosburg) or indirect (Garrett v. Dailey)
 

Case Name: Alcorn v. Mitchell (Emotional Battery)
 

Case Facts: P and D were engaged in a lawsuit when at the end of a day, the defendant spit in the plaintiff's face.  The trial court awarded $1K in damages as punishment for this behavior.  Defendant appealed this decision on the basis that the damages were excessive.

 

Issue: Was the judgement of $1K for the tort of offensive battery appropriate and were the damages excessive.

 

Holding: The damages were appropriate.  It is customary to instruct juries that they may give vindictive damages where there are circumstances of malice, willfulness, wantonness, outrage, and indignity attending the wrong complained of.  Since the action by the defendant in this case was a great indignity and of malice, the damages were appropriate and the ruling was affirmed.

 

Hypos
 

O. Diane throws a rock at her enemy, Alice, who is 100 feet away from her.  The odds are quite low that Diane will hit Alice because she is so far away.  In fact, Diane hits Alice who sues for battery.  Can Diane defend on the grounds that the contact was highly unlikely?

· Answer in Vosburg: No because she had the purpose to throw the rock and create an apprehension of battery which develops the intent.  And the rock did in fact cause unwanted touching so this could be sustained.

· Answer in R.2d: Same answer because a reasonable person would have knowledge to substantial certainty that the act would cause a harmful act or an apprehension of the same.

P. Diane once again takes aim at Alice, but this time hits Bob instead.  Bob sues for battery.  Can Diane defend saying didn’t intend to harm Bob? 

· Answer: No, you can transfer intent

 

Q. Diane this time throws a rock at her BFF, Carly, and hits her. Carly sues.  Can Diane defend saying didn’t mean to harm her BFF, just wanted to get her attention? 

· Both jurisdictions: No, had the purpose and knowledge to a substantial certainty that the act would cause unwanted/harmful touching.

 

R. Diane this time throws a rock at her BFF, Carly, and hits Carly’s purse. Carly sues for battery.  Can Diane defend saying didn’t hit Carly so can’t be battery? 

· No, because a person's body extends to anything which is closely connected to them as well.  So, if you hit the purse, its battery.

 

S. Bob pushes Diane into Carly.  Carly sues Diane and Bob for battery.  What is Diane’s best defense?  What is Bob’s best defense?

· Diane's best defense is that the act was not volitional.  Bob's best defense would be in a R.2d jurisdiction that his actions were not done for the purpose of causing harm.  Vosburg, he would be guilty because he had the purpose of causing unwanted contact.

 

T. Putney taps Vosburg on the shoulder to get his attention so he can pass him the attendance sheet.  Turns out Vosburg has a weak shoulder that shatters under Putney’s light tap. Can Putney defend saying he didn’t mean to harm or cause offense? Would the outcome be different if he was trying to slip him a note behind the teacher’s back?

· Yes, implied license states that such a contact would not be unwanted/harmful and you probably couldn’t develop intent.  If he was slipping a note, then this would likely be 

 

U. Emotional Harms

· Offensive Battery

· Same considerations as documented above.  Supports a claim of action for battery when the victim was not actually "harmed" but personally and emotionally offended.

 

V. Assault

General Notes:
· Whether there is an assault in a given case depends more upon the apprehensions created in the mind of the person assaulted than upon what may be the secret intentions of the person committing the assault.

· For apprehension, it is not necessary that the one being assaulted believe that the act by the actor will be effective in inflicting the intended contact.

· It is enough that he believes the actor is capable of immediately inflicting contact upon him unless something further occurs.

· Needs to be a perception by the victim of the harm to support a claim for assault

· Because apprehension is necessary, a person who does not see the action or is unconscious cannot support a claim for assault.

· The threat needs to be immediate or imminent for assault to occur.

· It is not enough that she believed someone else would suffer a harmful or offensive contact.

· A plaintiff can sue for assault even if she believes she can take evasive maneuvers to avoid the contact.

· A conditional threat is insufficient unless there is certainty that the action will occur immediately

· Words alone will not be sufficient to trigger an assault.  Needs to be combined with another act, which may also be an act that previously occurred such as a prior battery.

· Words may be sufficient if context supports it but there will be a higher bar.  

· Intent
· When looking at tortfeasors actions for intent, you assess whether the tortfeasor believes with substantial certainty that their actions will cause harm or an apprehension of the same.

· Tortfeasors' belief of substantial certainty will be judged by an objective reasonableness standard.

· Like harmful batter, intent can be established by:

· Showing that the actor had the purpose or knowledge to a substantial certainty of committing the harmful/offensive act (restatement 2d jurisdiction)

· Showing that the actor had the purpose or knowledge to a substantial certainty of committing the unwanted/offensive act (vosburg jurisdiction)

 

· No need to prove in this case the lack of consent, unlike harmful battery, and consent can be raised as an affirmative defense

· Public Policy
· There is a right to be left alone (privacy) and this is the basis for assault.

· Laws should make people feel safe/secure, protect against emotional distress 

 

Elements:
· Acts

· With the intent to cause an offensive or harmful contact [or in some jurisdictions unwanted contact] or imminent apprehension of such a contact and

·  The other is thereby put in such imminent apprehension [causation & harm]

 

Relevant Cases
 

Case Name: I. de S. and Wife v. W. de S.
 

Case Facts: W came in the night to the house of I and brought some wine but the tavern was closed. Thus, he hit the door with a hatchet and M put her head out the window and told him to stop.   W. de S. waived the hatchet toward her head but did not actually strike her.

 

Issue: Where there is no physical touching, but there was an apprehension of battery, has assault occurred.

 

Holding: Yes.

 

Case Name: Allen v. Harrenford
 

Facts and Holding: Women threatens with unloaded gun.  Assault even if gun is not loaded because there is a subjective and objective harm which occurred.

 

Case Name: Tuberville v. Savage (Words alone are insufficient to constitute an assault)
 

Case Facts: P said to D "if the judge were not in town, I would not take such language from you"  P sued or assault.

 

Issue: Was the threat made to D an assault if there was an act, but no intention to commit the act, is there an assault.

 

Holding: No, an intention AND an act makes an assault.  Therefore if one strikes another upon the hand, arm, or breast in discourse, it is not an assault because there is no intention.  But if one intending to assault takes a swing and hits another but misses, that’s an assault, and if the individual holds up his hand in a threatening manner but doesn’t say anything, its an assault.  

 

Hypos:
· Aaron an 110 pound, lightweight walks up to Barbara, a pro boxer and demands her wallet.  He threatens to punch her if she doesn’t turn it over.  Barbara reasonably concludes that Aaron will punch her, but thinks she could easily deflect the punch.  She therefore is not afraid of Aaron.  Is there an assault?  What if Barbara doesn’t think Aaron would dare throw the punch?  Is there an assault?

· Yes because she sensed imminent contact, regardless of whether she was afraid.  What matters is that Barbara perceived that she would be punched.

· If she did not think Aaron would throw the punch, then there would be no sense of imminent contact and therefore, no assault.

 

· Barbara is waiting at a bus stop and Aaron sees her and decides to throw a baseball at her back.  He aims and throws but the ball misses her and lands harmlessly in a flower bed nearby.  Barbara never perceived the incoming ball, but a man standing nearby told her after the fact about the ball being thrown at her.  Can she sue for assault? If the ball had hit her, could she have sued for battery? What about the man at the bus-stop who saw the ball coming this way?

· No because no perception of imminent apprehension.  

· Maybe if he perceives he's going to get hit.  Transfer intent

 

· Aaron runs into Barbara at Whole Foods and says “I’d hit you now, but there are too many witnesses.  Next time I see you on the street though I’ll really have at you.” Can Barbara successfully sue for an assault?

· No because no imminent apprehension of contact, but if the contact could be in the parking lot, it could be, likely not an assault.

 

· Aaron approaches Barbara on the street and pulls a gun on her – it is unloaded. Can Barbara successfully sue for assault even though no contact was possible?

· Yes because act plus imminent apprehension.

 

· False Imprisonment

 

General Notes:
· Why allow this tort of false imprisonment / Public Policy

· Suppresses liberty

· Not good for society to take matters in own hands.

· Protect a person’s autonomy/freedom/liberty; deter vigilantism 

· The area within which another is completely confined may be large and need not be stationary.

· The wrongful excluding the plaintiff from the US would not amount to false imprisonment because the plaintiff may be said to be confined within the residue of the habitable world.

 

Elements:
Words or acts (or omission) by defendant

Intended to confine plaintiff 

· [lower standard in some jurisdictions if actual harm, i.e. recklessness or negligence standard if physical harm occurs (Restatement approach)]

· Basically a negligent act with subjective awareness of the risk and a decision to proceed anyways

· That causes actual confinement or restraint and

· Awareness by plaintiff that he/she is being confined 

· [some jurisdictions & Restatement permit liability w/o knowledge if plaintiff is physically harmed)] [harm]

· Ex. If you confine baby to a freezer and they are injured then false imprisonment even though baby doesn’t know it is confined  

 

Relevant Cases:
 

Case Name: Coblyn v. Kennedy's Inc.
 

Case Facts: An elderly man walked into a store and tried on a sportscoat.  Before he tried the sportscoat on, he removed an ascot and put it in his pocket.  He bought the sportscoat and when leaving the store, pulled the ascot out of his pocket to put back on.  Then an employee of the store loomed up in front of the plaintiff and demanded that he stop and explain where he got the ascot.  On the way up the stairs, the plaintiff experienced chest and back pains and had to stop several times.  He was treated for myocardial infarct and the jury awarded the plaintiff 12.5K for false imprisonment.

 

Issue: Did the employees of the store falsely imprison the plaintiff?

 

Holding: Yes.  Any general restraint is sufficient to constitute an imprisonment and any demonstration of physical power which to all appearances can only be avoided by submission operates as effectually to constitute an imprisonment, if submitted to, as if any amount of force had been exercised.  Considering the plaintiff's age and his heart condition, and the fact that one employee was grasping his arm and another one was standing in front, he likely had no choice but to comply.  Defendant argues that the imprisonment was allowed pursuant to a statute which allows merchants to detain in a reasonable manner if someone is suspected of larceny so long as detention is for a reasonable time.  Here, the detention was for a reasonable time, however, the defendant's failure to disclose the reasons for his inquiry coupled with physical restraint who exhibited no aggressiveness was deemed to be unreasonable.  Defendant also argues that the grounds upon which detention is made should be subjective, not objective, this was rejected as it would provide people to detail without probably cause.

 

Case Name: Bird v. Jones
 

Case Facts and Holding: Plaintiff walked down a street to watch a boat race and was not allowed to pass but was allowed to retreat.  Court held that it was not imprisonment because there was no boundary which confined him.  Imprisonment is more than the mere loss of power.

 

Hypos:
· Doug tells Pamela: “Don’t leave.  If you leave you will break my heart.” Pamela feels compelled to stay in their apartment. Can Pamela successfully bring a false imprisonment claim?

· No because his acts do not actually confine her, she can leave

 

· Same facts, but Doug also locks the front door, putting the key in his pocket.  The back door remains unlocked.  Can Pamela bring a successful False Imprisonment claim?

· It depends if (1) she knows the back door is unlocked and (2) she has a key.  Don’t know if P knows she was confined

 

· Same facts as first example – it’ll break Doug’s heart if Pamela leaves.  Doug has locked both the front and back door to his apartment, but Pamela has no idea that the doors are locked.  Can she make out a successful false imprisonment claim?

· Without awareness, no tort, but if she's harmed, then maybe there would be a claim. Or once she realizes that the door is locked.

 

· Doug threatens to kill himself if Pamela leaves.  The doors are unlocked. Can Pamela bring a successful False Imprisonment claim?

· Yes, threat to himself could be considered restraint, need more info however.

 

· Intentional Infliction of Emotional Distress

 

General Notes:
· First amendment (satire) can rebut some torts for IIED.  Hustler Magazine v Falwell where Hustler's satire was not sufficient to claim IIED because free speech is protected.

· Liability has been found only where the conduct has been so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable to civilized community.

The "outrageous" test.
The extreme and outrageous character of the conduct may arise from the actor's knowledge that the other is peculiarly susceptible to emotional distress or other mental issue.  The conduct may become outrageous when the actor proceeds in the face of such knowledge when otherwise, the conduct would not be outrageous.

Harassment: Racial epitaphs can be torts of outrageous conduct, but not all are.  Plaintiffs have more success bypassing the stringent requirements if sexual harassment is alleged.

 

Intent Element
IIED lowers the bar with regard to the intent standard because you can satisfy intent in the following ways:

Acting with the purpose to do some action

Acting with knowledge to substantial certainty that such actions would cause a consequent

Acting recklessly 

A person acts recklessly if the person knows of the risk of harm created by his/her actions or knows facts that make the risk obvious and proceeds anyway.

A person acts recklessly if she/he deliberately disregards a substantial risk of harm.

 

If the defendant is reckless towards the plaintiff, you do not need to prove the 3rd party claim elements

If the defendant is not reckless towards the plaintiff and the other intent standards are not satisfied, you will have to prove intent as to the third party, and then establish the 3rd party claim elements were satisfied.

 

Severe Emotional Distress Element
Sever reaction must be reasonable unless defendant knows of plaintiff's unreasonable pre-disposition

If D knows that P is susceptible, P would not need to show that her suffering was reasonable.

Harm must be that which no reasonable person could endure.  Needs to be reasonable.

Once you prove reasonableness, defendant is on the hook for all damages under the eggshell plaintiff rule

 

IIED Torts between Tortfeasor and Third Party
If actions were between defendant and 3rd party (i.e. not the victim), and defendant is not reckless to plaintiff, need to also prove:

Conduct was direct to P's immediate family AND suffered emotional distress; OR

Usually spouse, children, state dependent

Presumption that the claim by the family member is emotionally distraught

To anyone else if plaintiff, not the victim of the act, suffers bodily harm AND suffered emotional distress.

Presence does not require that the person harmed see the tortious conduct.  If they hear, and suffer harm, that is sufficient.

Bodily harm could just be a physical act that is a manifestation of the emotional distress and therefore proves the emotional distress

States vary on family, bodily harm requirement for bystander.  Family not present but hear shortly thereafter can claim IIED

All sates have some temporal limit though on the IIED claims

 

Elements Generally:
Acts in extreme and outrageous way

Intentionally (or recklessly) 

Causing

Severe emotional distress to the plaintiff (harm)

Note: severe reaction must be reasonable unless unreasonable pre-disposition known

 

Elements of IIED with Bystander Plaintiff
Acts in extreme and outrageous way toward a third person

Intentionally (or recklessly) as to that third person

Plaintiff was present at time of the extreme & outrageous conduct

Defendant’s conduct caused

The plaintiff's severe emotional distress (harm) AND

The plaintiff is either immediate family of third person or suffered bodily harm

 

Relevant Cases:
 

Case Name: Wilkinson v. Downton 

Case Facts: P was at her home and D represented to the plaintiff that he was charged with contacting P and asking her to get in a cab to go visit her husband who was just involved in a serious accident and broke his two legs. Resulting from these baseless comments, P entered a state of shock which produced vomiting and other more serious and permanent consequences which resulted in weeks of suffering and incapacity, as well as expense to her husband because he had to care for her.  In the trial court, the jury awarded P 100 pounds for the transportation money given by P to a friend to fetch her husband and 100 pounds for injuries resulting from shock.  D appealed this decision stating that no damages should be awarded for nervous shock.

 

Issue: Were the actions by the defendant sufficient to support the tort of outrageous conduct causing emotional distress.

 

Holding: Yes, the court addresses two questions to support this ruling.  First, the court says that the act was so plainly calculated to produce the effect that an intention to produce the act out to be imputed upon the defendant.  Second, the court assessed whether the effect of the actions was too remote from the act such that the defendant should not be held liable.  However, Wilkinson says that there should be a claim if there was an act, doesn't need to be parasitic
 

Case Name: Bouillon v. Laclede Gaslight Co. (Parasitic Claim Required)
 

Facts and Holding: A meter reader was authorized to enter the basement below the defendant's flat to read the meter, however, the defendant entered the plaintiffs house.  Plaintiff was pregnant and heard nasty conversations which were had between the nurse and the defendant which resulted in a miscarriage and other health problems.  In summary, if fright or mental anguish are experienced directly resulting from the plaintiff's actions (i.e trespass or deceit), or are the proximate cause of the plaintiff's actions of trespass upon the plaintiff's person or possession, the tort of extreme and outrageous conduct is PARASITIC to the existing wrong and can be pursued.
 

Hypos:
Arnold makes a telephone call to 411, but is unable to get his number.  In the course of an altercation with the telephone operator, Beatrice, Arnold calls her a “god damned woman”, a “god damned liar,” and says that if he were there he would break her neck.  Beatrice suffers severe emotional distress, broods over the incident, is unable to sleep, and is made ill.   Could she successfully sue for assault?  IIED? Variations: Religious?  Mentally ill?

No assault because there was no imminent apprehension of danger

No IIED because behavior not extreme and outrageous. Could also be defeated because it would not cause extreme distress

Religious: No, more rude though

Mentally Ill: yes, because now he knows of unreasonable predisposition

 

What if Albert drops a water balloon out of a window near Bertha as a practical joke, not intending to hit Bertha with the balloon?  The water balloon lands near Bertha, but no water hits her.  Bertha nonetheless suffers severe distress. Could she successfully sue for assault?  IIED?

If she saw the balloon coming down, yes she would have a claim for assault because Albert acted with purpose to create apprehension of fear.

IIED: No, not extreme and outrageous conduct.

If Bertha was an Iraq veteran: Yes, so long as D knew that was the case, otherwise it may not be a reasonable act in light of the reasonable person standard.

 

Aaron shoots Vivian and Vince in front of three people, Bob, Chris, and David, without provocation.  Bob is Vivian’s longtime boyfriend; Chris is Vince’s husband and David is one of their closest friends.  Bob, Chris and David all suffer emotional distress.  Bob vomits when the shooting takes place.  Chris runs to his house a few blocks away, and tells his and Vince’s son, Eric, what happened.  Bob, Chris, David, and Eric sue for IIED.  What is the likely success of each person’s claim? What if Bob, Chris and David went to the kitchen to get drinks when Aaron entered and fired?

Bob, Chris, and David have a claim to IIED because they were present saw the shooting and suffered emotional distress.  Eric has a claim if the jurisdiction says the timing was temporal.

 If they were in the Kitchen, so long as they heard the killings, they could still have a claim as long as there is evidence of emotional distress or physical harm.

 

Same as previous scenario except the shooting is preceded by Aaron calling Eric and telling him that he plans to shoot his father, Vince, unless he quits the football team.  Eric has taken Aaron’s son’s starting position on the team. How does this affect Eric’s IIED claim?

I would say that there could be two claims to IIED because such a specific threat would likely be extreme and outrageous conduct.

 

Harms to Property

Trespass to Property

 

General Notes:
· Trespass is like strict liability but it's an intentional tort.

· For trespass to property, all that is necessary is a volitional intent to go on the property, whether or not they have the intent to trespass.

· For intangible trespass, there is another requirement to show harm.

· Similar to the requirement that bodily injury is required to corroborate the IIED claim, intangible trespass need evidence of harm to evidence the trespass occurred.

· It has long been settled that a trespass to real property takes place not only on the surface, but also with respect to any intrusion above or below the surface of the land.

· Property rights extend 500 feet above the ground of the property

· If above, you can sue for IIED or nuisance, but not trespass to property

· The intent standard for trespass to property is the same.  The defendant must have the purpose or knowledge to a substantial certainty that the act will cause a physical invasion on the other's property.

· You can trespass by interfering with property other than physically going on the property (eaves, helicopter, etc.)

· If your rights to occupy the property are revoked, an intention to remain on the property is trespassing.

 

· Public Policy
· A strict rule precludes an adverse possession or an easement case.

· Rule that supports strict liability

· Right to be left alone

· Property is an extension of the person

 

Elements:
Physical invasion of P’s real property (the Act)

With the Intent to physically invade property

Causation (i.e., act causes invasion)

Harm (presumed) (unless intangible trespass)

 

Relevant Cases:
 

Case Name: Dougherty v. Stepp
 

Case Facts: This was a case where D had been sued for trespass for entering on the unenclosed land of the plaintiff with a surveyor and chain carriers.  The land was surveyed, but without marking trees or cutting bushes.  Because there was no damage to the property, the judge held that it was not a trespass which led to the verdict by the jury that it was not a trespass.  The plaintiff then appealed in this action before the court.

 

Issue: Was the action of entering the plaintiff's land sufficient to constitute a trespass, whether or not there was actual damage to the property?

 

Holding: Yes, the court stated that every unauthorized, and therefore unlawful entry, into the property of another is a trespass.  Further, for every unauthorized entry, there is damage, even if it is solely treading down the grass which was walked upon.  The decision by the trial court that the lack of damages to the property therefore justifies the absence of the trespass tort is incorrect.  Damages to the property is a factor when assessing the claim for relief.  It is the entry which constitutes the trespass.
 

Hutchinson v. Schimmelfeder:
· Court ruled that if a land owner were to grade one of two adjoining lots which both sit below the grade of the street to the level of the street, a wall would need to be constructed so that the property line was not crossed which would therefore trigger a trespass.

 

Bickerstaff v. Halliburton
· Question before the court was whether groundwater contamination should be considered a tangible or intangible trespass.  Court ruled that because the contamination is not palpable or perceptible by the senses, plaintiff's trespass should be analyzed by intangible trespass.

 

Hypos:
David rents an apartment in Liberty City (a city without rent control and without any law regulating tenant’s rights).  David loses his job and falls behind in the rent.  After two months of not receiving payment, Landlord/landowner Patel, informs David that he is evicted and must leave the premises.  David remains in his apartment—he orders all items via Postmates, Grubhub & Amazon.  Can Patel win a trespass claim against David?

Yes, no longer has a right to stay and occupation is entry

 

Danielle (5) is trying to get the attention of her buddy, Petunia, who lives next door.  Danielle throws some rocks at Petunia’s window from her window in her own house.  Can Petunia and/or her parents win a trespass claim against Danielle?  Does it matter if Petunia’s window breaks or if the rocks harmlessly fall to the ground?

Yes, throwing stuff is sufficient like the dirt case

· No, tangible trespass so no showing of harm is required

 

· That feisty Danielle is at it again and this time is playing frisbee with her Nanny, Ingmar, in her backyard.  Danielle throws the frisbee towards Ingmar but throws too high.  Ingmar, a former college ultimate frisbee player, jumps for the frisbee but misses and the frisbee lands in Petunia’s backyard.  Can Petunia successfully sue Danielle for trespass?

· No, because no purpose or knowledge to substantial certainty that there would be an intentional trespass

· Knowledge to a substantial certainty does not equate to recklessness

 

· Danielle is walking home from school with her friend, Diego.  Diego pushes Danielle on to Petunia’s front yard.  Can Petunia et al make a trespass case against Danielle?  Against Diego?

· Danielle, no because the act was not volitional.

· Diego, yes because he had the purpose to push her on the property

 

· David is furious after his boyfriend, Pierre, broke up with him.  David, an amateur pilot, decides to fly over Pierre’s Ojai ranch to make his fury known.  David repeatedly flies over Pierre’s property within 500 feet of the ground.  Can Pierre make out a trespass case against David?

· Yes because 500 ft. above the ground is property as well.

 

· Trespass to Chattels

 

General Notes:
· Basic Rule: Defendant intentionally interferes with the possession of personal property thereby causing injury.

· One who intentionally intermeddles with another's chattel is subject to liability only if:

· His intermeddling is harmful to the possessor's materially valuable interest in the physical condition, quality, or value of the chattel; OR

· If the possessor is deprived of the use of the chattel for a substantial time; OR

· Some other legally protected interest of the possessor is affected relating to the substantial interference of property.

· Interference with chattel: Act needs to substantially interfere with chattel but some jurisdictions (minority) state that there is no requirement for substantial interference (Blondell case)

 

Elements:
Act (or interference with chattel)

With Intent to bring about interfering act

That Causes

Harm

 

Relevant Cases:
 

Blondell v. Consolidated Gas Company
Gas company sued a group of defendants who placed governor's on their gas meters which would monitor flow.  The gas company said this made the meters more prone to explosions.  The court ruled that there was trespass on the chattel as the property was that of the plaintiff's and since the acts were unauthorized, there was a legal injury for which the plaintiff could recover.

 

Ebay v. Bidder's Edge: 
Court found that trespass to chattels occurred because D's repeated searches amounted to trespass to chattels, capable of impairing the operation of its site because the use of BE web crawlers exceeded the scope of any such consent when they began acting like robots and making repeated queries.

 

Intel Corp. v. Hamidi
 

Case Facts: D, a former employee of P, send on six occasions over 2 years, emails criticizing the employment practices of Intel to a large number of Intel employees.  These messages were sent via email from D to intel employees on Intel's email system.  D breached no security measures in sending these emails, and these emails did not cause physical damage to the computers, any disruption to their use, or any disruption to the employee's use of its computers.  

 

Issue: Should the tort law for trespass be extended to encompass electronic communications such that the tort of trespass to chattels can be proven without evidence of damages to the physical property or without evidence of disruption to the property.

 

Holding: No.  The court ruled that the electronic communication an actionable trespass to personal property.  The tort of trespass to chattels allows recovery for interferences with possession of personal property "not sufficiently important to be classed as conversion and so to compel the defendant to pay the full value of the thing with which he interfered."  To support this tort, the interference must be actionable and cause some injury to the chattel or the plaintiff's rights in it. 

 

Intel argued that its own interest in employee productivity, assertedly disrupted by D's messages, is a comparable protected interest in its computer system.  However, the court rejects this argument because it was a fictional recharacterization of the injurious effects of the communication's content on recipients as an impairment to the device which transmitted the message.  
 

Even if the court were to treat the computers as property, as Epstein wishes, there would be no trespass because they would need to prove that there are damages to the property since this would be an "intangible intrusion" and no such damages exist.  There is also a policy argument which says that the network effects of computers would be reduced if there was substantial regulation on the messages which would be sent

 

Conversion

 

General Notes:
What constitutes conversion

Conversion is an intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel.
Only an owner or entitled possessor (renter or licensee) can sue for conversion. If someone is using chattel that was loaned, they can’t sue for conversion, the owner has to.

Conversion is always an intentional exercise of dominion or control over the chattel.  Mere negligence without intent is not sufficient for conversion.

If you have intent to exercise dominion or control however, defendant is not relived from liability by his mistaken belief that he has possession of the chattel or the right to possession, or that is his privileged to act.

As in the case of trespass to chattels or real property, neither the want of an intention to harm nor the existence of material mistake about the ownership or condition of the property excuses the conversion.
Trespass v. Conversion: 

Damages

Conversion: An innocent converter may generally return the property taken, at least if it has not suffered substantial damage or alteration, conditional upon payment for the loss of interim use.

Trespass to Chattels: For trespass to chattels, the damages were limited to a reduction in the value of the chattel.

Harm

Conversion: dispossession or substantial interference or diminution to value

Trespass: interference

Possession

Trespass to chattels requires the plaintiff to show that the defendant carried off goods that were in the plaintiff's possession.

Since trespass is solely an offense to possession alone, the plaintiff can maintain the action even if some third party has title paramount to either plaintiff's or defendant's

In contrast, conversion can be brought by any party who claims either ownership or right in the thing or some right to its immediate possession.

A's property is stolen by B which is then stolen by C, A can sue C for conversion.  A could not sue C for trespass to chattels because the property was not in his possession at the time of taking.

 

Elements
ACT of serious interference with chattel

Intent to perform that act

Caused 

Harm -- dispossession or damage to chattel

 

Relevant Cases:
 

Poggi v. Scott

Case Facts: P leased a room in a basement to store his wine barrels.  The lessor sold the property to Scott and the original lessor told Scott about the lease with P.  Two individuals, Bernadini and Ricci went to the basement and told D that they wanted to buy some broken barrels stored in the basement.  D stated that that would be fine in exchange for $15.00 and on the condition that they cleaned out the basement.  Such a transaction was consummated and P sued for unlawful conversion by the defendant.  A nonsuit was granted because the plaintiff failed to prove a sufficient case to the jury and then P appealed.

 

Issue:  Is an individual guilty of conversion when they exercise unjustifiable and unwarranted dominion and control over the property of another, but the defendant did not have the knowledge, intent, bad faith?

 

Holding: Yes, it rests upon the unwarranted interference by the defendant with the dominion over the property of the plaintiff from which injury to the latter results.  Therefore, neither good nor bad, neither care nor negligence, neither knowledge or ignorance are relevant to the action.  Because this tort is a breach of what is called an "absolute duty" intent or knowledge is not relevant in determining liability for a tort.

 


Hypos:
Alberto takes Bridgette’s motorcycle for  a joyride around the block and leaves it where he found it. Is this a conversion?  A trespass to chattels?

No conversion because no dispossession or substantial interference.  Trespass is dependent on jurisdiction.  Not in CA, but minority jurisdiction, yes

 

Alberto takes Bridgette’s motorcycle and moves it from the 1st floor of the garage to the second floor of the garage.  It takes Bridgette one hour to find her motorcycle. Is this a conversion?  A trespass to chattels?

No conversion, but yes for trespass.  There was harm in looking for motorcycle.

For conversion, "give me back my motorcycle"

 

Alberto takes Bridgette’s motorcycle thinking it is his own.  When he gets home he realizes his mistake and returns it to the parking lot. Is this a conversion?  A trespass to chattels?

No conversion, maybe trespass to chattels because the lost fuel is the harm

 

Same facts as above, but he keeps the bike for months not realizing his mistake. Is this a conversion?  A trespass to chattels?

Yes conversion and trespass to chattels

Yes, conversion and not trespass to chattels if Alberto is not in possession.

 

Same facts as #3, but before Albert can return the motorcycle, a third-party steals it.  Is this a conversion?  A trespass to chattels?

Yes conversion but maybe not trespass to chattels because not in possession at the time of theft.

 

Bridgette not having access to her motorcycle picks up her friend, Caleb, in her car, a Nissan Leaf.  Caleb asks to drive the car because he has been wanting to test out an electric car.  While Caleb is driving he gets a text and negligently checks it while driving which leads to a bad crash that totals Bridgette’s car.   Has Caleb committed conversion?  A Trespass to Chattels?

No because no intent, no substantial certainty because no intention to do the act which caused harm.

 

Bridgette, now angry, at the world for her missing motorcycle and totaled car, shoots Caleb’s dog, Rufus. Is she liable for battery?  Conversion?  Trespass to Chattels?

Yes because likely substantial interference with dog.

Conversion and trespass to chattel can be supported

Battery: if dog on leash, dog may be part of the body and battery could be supported.

 

Defenses to Intentional Torts
 

General Notes:
· Contributory negligence is not a defense to intentional torts.

· 3AM run in central park example.

 

· Attack the Prima Facie Case

 

· Affirmative Defenses

· Consent

 

General Notes:
· There are three types of consent: express consent, implied consent, implied in law consent.

· Express consent exists when a person in writing or orally agrees to conduct

· Implied consent is defendant upon the circumstantial facts.

· Implied in law consent relieves a plaintiff from liability from an intentional tort on policy grounds.

· Consent can be revoked at any time

· Addressing the revocation must be done within a reasonable time

· If you do not know what you are consenting to, that is not consent

 

· Emergency Rule: Whenever actual consent cannot be given however, medical treatment also will be lawful under the doctrine of implied consent when a medical emergency requires immediate action to preserve the life or health of a patient.

· The doctrine of implied consent is a fiction, justified by the assumption that a plaintiff is a rational agent and would have consented to the operation had she been asked.

· Mohr Doctrine: Implied consent doctrine only applies when there is no reasonably feasible way to obtain explicit consent.

· Factors when considering implied consent
1.  Expectations: based on conduct & words & reasonable presumption

2.  Relevant laws & statutes

3.  Custom

4.  Public Policy

 

· For minors and incompetents who cannot give consent: The standard rule requires physicians to obtain, except in emergencies, the consent of a guardian.

· This is called substituted consent and judgement for the benefit of others.

· A statutory guardian may remove the ward from life-sustaining treatment when all the interested parties agree that such removal is in the ward's best interests without first obtaining a court order, but that such court intervention would be required when interested family members are not in agreement as to what the best interest is.

 

· Athletic Injuries:
· In most sports, it is generally held that plaintiff's consent to injury from blows administered in accordance with the rules of the game, but not when the blows are deliberately illegal.

· Nobozny Rule: A player is liable for injury in a tort action if his conduct is such that it is either deliberate, willful, or with a reckless disregard for the safety of the other player so as to cause injury to that player, the same being a question of fact to be decided by a jury.

· This rule precludes liability for ordinary negligence for sports based torts.

· It is assumed that a professional clearly understands the usual incidents of competition resulting from carelessness, particularly those which result from the customarily accepted method of playing the sport, and accepts them.

· Athletic Injuries, Informal Settings:
· Whether the activity is organized, unorganized, supervised or unsupervised, is immaterial to the standard of liability.  Before a party may proceed with a cause of action involving injury resulted from a recreational or sports activity, reckless or intentional conduct must exist.

 

· Consent is a defense to an action for false imprisonment:

· May be hard to determine when consent is retracted by the plaintiff when previously given.

· Case found that a 30 minute delay in notifying a miner was not false imprisonment because he provided approval to go down there.  Maybe longer could have triggered liability if the acknowledgement of revoked consent was not reasonable.

 

· Public Policy

· Autonomy over body and decisions

· Public policy matter which says society should operate with certain levels of implied consent.

 

· Limits on Consent

· Capacity to Consent

· minors, mentally incapacitated/intoxicated

· Crimes (jurisdictional split)

· Zysk case: can consent to a crime, but you cannot recover for damages

· Other jurisdictions, you cannot consent and therefore you can recover for damages.

· Fraud

· Not disclosing STD's is fraud and precludes consent

· Affirmative statement which induces consent

· Duress

· Scope: What is the nature of consent

· Revocation: Was consent revoked

 

Relevant Cases:
 

Case Name: Mohr v. Williams

Case Facts: D was a surgeon and P was a patient who had ear problems in both her right and left ears.  P complained about the right ear and left ear as well, but to a lesser extent.  Initial evaluation lead to surgery on the right ear and during the surgery, the left ear was examined as well.  During the surgery, D believed that there was an emergency with the left ear and not the right, so he changed the operation and performed a skillful surgery on the left ear.  P claimed that her hearing was seriously injured and brought action for assault and battery.  The trial court awarded damages of $14,322.50.  The trial judge set aside the verdict as excessive and ordered a new trial.  The decision for the new trial was appealed by both parties.

 

Issue: If the operation was unauthorized, but the plaintiff did not provide her consent to the procedures and there was no presence of wrongful intent, can the plaintiff still be guilty of the charges.

 

Holding: Yes. If the operation was performed without the plaintiff's consent and the circumstances were not such as to justify its performance without, it was wrongful, and if it was wrongful, then it was unlawful.  Like Vosburg, no presence of intent to do harm is needed, only the intent to do the action.  This is not a criminal case where a mens rea is required.  Consequently, the order was affirmed. 

 

Kennedy v. Parrot: In a case where the actual issue cannot be ascertained till the incision is made, a general consent is provided in the absence of proof to the contrary and the surgeon may have the authority to remedy any issues using sound professional judgement.

 

Case Name: Zysk v. Zysk
 

Case Facts: Wife sued ex-husband for personal injuries sustained when the couple had sex before marriage.  Further, when they were having sex before marriage, husband was infected with herpes and concealed this information from future wife.  Wife ultimately contracted the disease and sued the plaintiff.  Note that fornication outside marriage was illegal.

 

Issue: Can an individual recover for in tort for injuries sustained while engaging in a criminal act.

 

Holding: No, it is established law that a plaintiff cannot get compensated for injuries which occur during illegal acts.  Such a recovery would be contrary to the objectives of public policy.

 

Hoofnel v. Segal: Consent forms superseded prior conversations to the contrary.

 

O'Brien v. Cunard Steamship: Plaintiff upon arrival to the US was inspected for a smallpox vaccination.  Doctor did not identify one and plaintiff said that it didn't leave a mark.  She continued to hold out her arm and not reject the vaccination and the court held that her actions provided implied consent and therefore, no claim was allowed.

 

Hypos:
 

(1) Lineman injured by blocker who is offsides?  Receives penalty. Consent?

Yes

 

(2) Lineman injured by block in back.  Clipping penalty.  Frequent violation of NFL rules.  Consent?

Yes

 

(3) August 22, 1965, Dodger stadium.  A pitcher was batting.  The catcher kept throwing pitches close to ear of batter.  Finally, batter lost his temper and hit catcher over the head with his bat.  Consent? 

No

 

(4) Mike Tyson in fight with Holyfield and bit Holyfield’s ear so hard tore out part of ear.  Consent? 

No

 

(5) NHL hockey game.  Player intentionally hits another player with his stick and then pile-on fight ensues.  Penalty issues.  Consent?

Yes

 

· Insanity 

 

General Notes:
· Insanity is not a defense to intentional torts.

· You can be incompetent to stand for trial and still be liable for tort damages.

· An insane person may have an intent to invade the interests of another, even though his reasons and motives for forming that intention may be entirely irrational.

· Rule: The mentally ill are liable for intentional torts if they are capable of forming the requisite level of intent, and do so. 
· Public Policy
· If you are free to participate as a member in society, that person should have to pay for the damage they cause

· Liability will encourage those who are charged with caring for people with such mental diseases or defects to take steps to prevent them from injuring others.

· Corrective justice states that it would not be fair to limit the rights of the victim because the aggressor was mentally ill.

· Consent can be relevant however in determining whether a defendant had the requisite intent for an intentional tort however.  

· Ex. If a person is squeezing someone's neck, but they believe they are squeezing a lemon, there would not be the purpose or knowledge to a substantial certainty that they're causing an unwanted or offensive contact.

· Alternatively, any mistake of fact where they believe they are harming a different person is still a tort since there was intent to cause the harm to a person and intent transfers.

 

Relevant Cases:
 

Case Name: McGuire v. Almy

 

Case Facts: P was a nurse who was taking care of D at a mental institute.  D broke furniture in his unit and threatened P that if she came in she get killed.  P, attempting to get the dangerous pieces of broken furniture out of the hands of D went into the unit at which time she was assaulted and battered.  She sued in tort for assault and batter and the trial court ruled in favor of P.  D appealed under the premise that he was insane and therefore, there should be no tort liability.

 

Issue: Is a defendant guilty for tort liability if he or she is mentally insane.

 

Holding: Yes, there is no distinction made between those torts which would ordinarily be classed as intentional and those which would ordinarily be classed as negligent, nor do the courts discuss the effect of different kinds of insanity or varying degrees of capacity as bearing on the ability of the defendant to understanding the particualr act in question or to make a reasoned decision with respect to it.  Where an insane person does intentional damage to the person or property of another, he is liable for that damage in the same circumstances in which a normal person would be liable.
 

Hypos:
· What if defendant thought being attacked by a space alien?

· No, still have intent and self-defense is not reasonable

· What if thought molecules in lowboy made not solid such that could pass through plaintiff without hurting her?

· Would have known imminent apprehension so purpose for assault and battery

· What if defendant had epileptic seizure that caused contact?

· No, not volitional act.

· What if defendant hit plaintiff while sleep walking?

· No, not volitional act.

 

· Self-Defense

 

General Notes:
· Permits the use of reasonable force to prevent harmful or offensive bodily contact, other bodily harm, or confinement to one’s self or another.

· A person may only use self-defense against unprivileged force or threatened force.

· Ex. If a police office is going to use force for a legitimate purpose, self-defense is not allowed.

· The standard to evaluate the presence of a threat is the reasonable person standard.  There are no minority/majority split on this issue.

· There must be a reasonable belief that using force is necessary in preventing imminent death or great bodily harm, or to prevent the imminent commission of a forcible felony.

 

· Innocent Third Parties
· Person under attack and using self-defense is not liable for battery unless the person under attack realizes or should realize that his act creates an unreasonable risk of causing such harm

 

· Defense of third parties: A person is privileged to defend a third party under the same conditions and by the same means as those under and by which he is privileged to defend himself if the actor correctly or reasonably believes that the third party a entitled to use force in self-defense and that his own intervention is necessary to protect that party.

· No duty to retreat if force is not used. Some jurisdictions require retreat before the use of deadly force

· No Defense of Retaliation or Provocation

· Two questions to ask when evaluating the defense of self-defense

· Who was the aggressor?

. There is a question of fact as to who acted first and who acted in self-defense

· Was the act of self-defense proportional to the threat?

No excessive force--can only use force reasonable under the circumstances

Can use force when:

A person is in the process of entering a dwelling, residence, or occupied vehicle and is the subject of an attack

When the contact puts the victim in peril of death or serious bodily harm or ravishment which can safely be prevented only by the immediate use of such force.

The standard for stand your ground for self-defense is reasonable person standard, not subjective belief like crim.

· Standard is different

· Defense of others and self-defense is a complete defense

 

Relevant Cases:
 

Case Name: Courvoisier v. Raymond

 

Case Facts: Appellant was a store owner who was the victim of a burglary or trespass and during the commission of the illegal act, appellant approached the wrongdoers and got them out of his store/apartment.  He then saw some people gathering outside and fired a warning shot in the air to scare off the wrongdoers.  That didn't stop them though and they started throwing stuff at appellant.  The police arrested some of the wrongdoers but respondent, stating that he was a police officer, was approaching the appellant and was pleading to stop shooting.  Appellant saw respondent reach for his hip and appellant shot at respondent injuring him.  Respondent sued in tort and the jury ruled in favor of respondent.  However, the jury instructions only requested that the jury find for the respondent if they believed that the defendant shot at the plaintiff, the plaintiff was not assaulting defendant, then the verdict should be for P.

 

Issue: Was the exclusion of a jury instruction which stated that the shooting may have been justified prejudiced?

 

Holding: Yes.  If the jury believed from the evidence that the defendant would have been justified in shooting one of the rioters, then it became important to determine whether the defendant was mistaken and whether that mistake was excusable.  If all of these things were found to be true by the jury, then a verdict should have been entered for the plaintiff and the case was remanded.

 

Hypos:
 

Barbara tells Aaron that she is going to hit him once, but only once.  She does.  A few second later Aaron hits her back.  Barbara suffers serious injuries and sues.  Aaron claims self-defense.  Will he prevail?

Maybe, if a reasonable person would have believed that after the first punch, he was in danger.

 

Barbara uses a homophobic slur against Aaron who becomes enraged and hits her.  Barbara is injured and sues. Aaron claims self-defense.  Is he likely to prevail?

No, this is a provocation and doesn't justify self-defense

. Words plus an act (which could be past transgressions) could be sufficient to trigger self-defense

0. Ex. Person who beat you up previously says that they're going to hit you

 

· Turns out Aaron is a petite 110 pound, 5’2 man with low muscle tone.  He hits Barbara, who is 6 feet and a professional boxer.  She hits him back and proceeds to pummel him. He is seriously injured and loses his eyesight in one eye. Aaron sues.  Can Barbara successfully claim self-defense?

· Likely no.  Force must be reasonable under circumstances so probably fails.

 

· Charlie’s Angel’s 3 (2019) is shooting in downtown L.A. During one of the scenes a mean-looking and very large man (a stunt guy named Atlas) is “beating” up Kristin Stewart’s stunt double. Barbara is walking by on the way to a settlement conference at a downtown courthouse and steps into the fracas to “save” Kristin’s stunt double.  Atlas is seriously injured and sues. Barbara claims defense of another.  Is she likely to prevail?

· Likely no if a reasonable person would see the cameras and understand that it was a movie

 

· Defense of Property

 

General Notes:
· Basic Premise: Life is more important than property, even a criminal

· Basic Rule: No man can do what they would not be able to do directly

· Distinct Elements of this Defense
· Must ask to leave property before using force and must do so unless the owner reasonably believes the request will be useless or the intruder will commit the harm before the request is made.

· If there are ways to terminate the intrusion without force, those means must be used.

· Can't use wounding/deadly force to justify defense to property (could be the public too in wildfire example

Can only use wounding force when you are doing it in self-defense or defense of others.

If the intrusion into the property is privileged, force cannot be used

Spring Guns and Other Defensive Devices
Spring guns which automatically fire when an intruder trips a wire on the landowner's land are generally not allowed because such devices can inflict death or serious bodily injury

 

Relevant Cases:
 

Case Name: Bird v. Holbrook

 

Case Facts: P was a boy who went into D's yard to chase a bird that had strayed.  D, upset that people had stolen his flowers, setup a spring gun in his yard which would catch any individuals who did this act again.  When P went into the yard, the gun went off and P's knee was injured by the shot.  P sued for what I imagine would be battery.  The defense raised by D was that a plaintiff cannot recover for an injury occasioned to him by his own wrongful act.

 

Issue: Is D liable for the battery even though P was in the wrong to trespass on the property.

 

Holding: Yes, he who sets spring guns without giving notice is guilty of an inhuman act, and that if injurious consequences ensue, he is liable to yield redress to the sufferer.  Setting up a spring gun is different than other measures, such as spikes or glass, because a trespasses can observe and assess such risks before engaging in tortious behavior.  With a spring gun, that is not an option and therefore, there is a distinction.  In Bird, D's action was intended to cause harm because he said that he wanted to hurt people and he didn’t put up notice.
 

Hypos:
Someone is standing outside your house with a flamethrower getting ready to burn your house to the ground.  You are driving back to your house from the store and no one is in the house. Can you shoot the man with the flamethrower in the foot?

No, can't use wounding force to protect property. Unless you say that there is imminent harm to individuals from wildfire thus invoking defense of others.

 

You get a trained attack dog to protect your home during the day while you are at work.  A burglar breaks in and is attacked.  Are you liable for battery?  

Yes liable for battery

 

(a) What if had posted a warning?  

If a sign is present, intent moves from intent to harm vs. intent to deter and therefore, a battery would likely not be sustained.

 

(b) What if burglar can’t read notice? 

Still have the intent to deter and no intent to cause harm

 

(c) What if burglar heard dog barking or saw the dog?

Still battery but may have a claim in equity because trespasser was on notice.  Barking doesn’t change intent

 

Necessity

General Notes:
· When someone acts out of necessity in committing what would otherwise be a tort such as trespass to land or conversion, the owner of the property does not have the right to interfere with the intruder.  

· Necessity is an incomplete defense, except for public necessity

· This means that there is no issue for the trespass, but if any damages result, then the defendant would need to compensate the defendant.

· Reasonable mistake as to necessity of action is okay

· Reasonableness of actions leading up to necessity irrelevant

· Being a pirate does not preclude the availability of the defense.  The defense does not discriminate

· Do not need to make best plan under circumstances, only a reasonable one

· Can NOT cause substantial bodily harm to another – open question of whether can intentionally cause even slight physical harm to another--largely (though not exclusively defense to property-based torts)

· Private v. Public Necessity

· Private means private property

· Public is the government

· Emergency situations, government doesn't have to pay.  Plaintiff is seen to receive a benefit in the form of a saved city but claim is filed under US constitution for taking property without due process.

· Public necessity is a complete defense

 

Relevant Cases:
 

Case Name: Ploof v. Putnam

Case Facts: P was on a boat and got caught in a storm.  P then tried to moor his boat to the dock of D, but D's servant did not allow this to occur.  As a result, the boat got destroyed, along with the property in the boat, and the passengers suffered injuries.  P sued for trespass, charging that D unmoored the boat, and argued that it was the duty of D to prevent P to moor his boat to the dock to wait out the storm.  D filed a 12b6 for failure to state a claim.

 

Issue: Was P within his right to trespass upon P's land under the doctrine of necessity to wait out the storm?

 

Holding: Yes, the doctrine of necessity applies with special force to the preservation of human life.  It is clear that an entry upon the land of another may be justified by necessity and that the declaration before the court discloses a necessity for mooring the sloop.  Thus, the action of not allowing P to come onto the property of D in light of the storm was a trespass.

 

Case Name: Vincent v. Lake Erie Transportation Co.
 

Case Facts: D was a cargo ship operator which was offloading cargo on P's dock.  When the offload was completed, a big storm came in and D decided that it would not be prudent to not leave.  In order to keep the boat at bay, several cables were used to keep the boat in place and damages to the dock occurred.  P sued D for these damages and the trial court awarded P damages of $500.  D appealed under the basis that the decisions were grounded in prudence and good seamanship, and because such conduct was a necessity, there should be no liability for damages.

 

Issue: If an actor causes damages to one's property, but does so because of necessity, does the actor have a complete or incomplete affirmative defense.

 

Holding: Incomplete.  If public necessity requires the taking of private property for public purposes, under our system of jurisprudence, compensation to the party injured must be made.

 

Dissent: If the individual acted with reasonable care out of necessity, he should not be liable for damages which ensue.  That is, a complete affirmative defense should be awarded.  Also, if an individual enters into a contractual relationship with someone to provide a service, such damages should be dictated by the contact.  

 

Hypos:
 

Adam is drowning near a dock.  He sees Libby standing on the dock and grabs at her leg which causes Libby to fall into the water and sustain minor injuries.  If she sues for battery, does Adam have a necessity defense?

 

What if Libby couldn’t swim either and drowns?

Battery because substantial certainty of unwanted touching

No necessity defense because the defense is generally life for property damage

Restatement suggests that minor harm to prevent greater harm to person

Not the common law rule and therefore the defense is not available because Libby was harmed.

 

Negligence

Forums of Action
. Trespass and Trespass on the Case
0. Two forms of action, trespass and trespass on the case, covered most of the physical harms actionable at common law.  

i. Trespass was caused by defendant's direct and immediate application of force against the plaintiff's person or property.

ii. Trespass on the case on the other hand covered all indirect harms not involving the use of force

1. Ways to distinguish trespass and trespass on the case

i. Trespass lay when harm was direct and trespass on the case was when it was consequential.

ii. Trespass lies for all harm, direct or consequential when the defendant's actions are unlawful by statute.

· Duty
. Basic Duty: When a person acts, he or she must use reasonable care to avoid reasonably foreseeable harms.  This duty of reasonableness arises when people volitionally engage in certain actions.  Separate from the affirmative duties below, that govern when people are required to act when they otherwise would not.

0. Policy

i. Society will be better off if there is a reasonable standard people are held to

1. You may have limitations that may not let you rise to the reasonable standard of care, but you still will be held to the reasonable person standard.

i. If a subjective approach is used, defendants would pretend dumb and there would be no standard of behavior for society to conform to.

 

· Exceptions to the General Reasonableness Rule
· Women

. For IIED or sexual assault, a women standard may be used

0. Special characteristics about situation may change the reasonable person standard to a reasonable woman standard.

 

· In considering the negligence of a child, the standard is the degree of care commonly exercised by the ordinary boy of his age and maturity

· The use of a lower standard of care for beginners encourages them to undertake activities that they might not otherwise attempt, which is often a socially desirable outcome, but it also exacts a subsidy from the people who may be hurt in the process, and not from the public at large.

· But, if a minor engages in adult activities, such as driving, the minor will be held to the standard of an ordinary person.  Parents owe a duty to protect third parties from harm that is clearly foreseeable from the child's improvident use or operation of a dangerous instrument, where such use is found to be subject to the parent's control.

. Using firearms may or may not be an adult activity depending on the jurisdiction. 

 

· Professional Services: People with special expertise or knowledge are held to a higher standard of care

· Reasonable doctor/lawyer v. reasonable person

· Lawyers may be held to a higher standard when in contractual relations.

 

· Mental Illness: If she knows that she has hallucinations and drives, she may be negligent. If it is a sudden attack, no negligence.

· If mental illness looks like physical disability, they will apply the physical disability rules

· Driving while drowsy, put on notice and reasonable person would pull over.

 

· Physical Disabilities: There is a higher duty of care owed to those persons that have physical disabilities.

· Policy: Don’t want blind/disabled people to be victims

· Drunk people voluntarily assume some risks and the holding wouldn't be the same.

· Being old is not a physical disability--old people are held to the reasonable person standard.

 

· Relevant Cases:
 

Case Name: Vaughan v. Menlove (SUBJECTIVE OR OBJECTIVE STANDARD)
Case Citation: 132 Eng. Rep. 490 (C.P. 1837)

 

Case Facts: Plaintiff owned two cottages and defendant, who was plaintiff's neighbor, was stacking hay next to the Plaintiff's property.  For five weeks before the haystack caused fire and damaged Plaintiff's property, Defendant was repeatedly warned of his peril but he stated that "he would chance it.  When the case was sent to the jury, the judge instructed that the question to consider was whether the fire had been occasioned by gross negligence on the part of the Defendant when viewed against a reasonable person standard.  The trial court found for the plaintiff and the defendant appealed.

 

Issue: The issue on appeal is whether the jury should have evaluated the defendant's conduct in light of a subjective or objective (i.e. reasonable person) standard.  

 

Holding: The standard used by the trial court was appropriate as the courts have always applied the reasonable person standard.  The reasonable person standard is supported by the fact that the degree of judgement belonging to each individual is infinitely various and the court should apply a standard that a man of ordinary caution would abide by.

 

Case Name: Roberts v. Ring (OLD PEOPLE)
Case Citation: 173 N.W. 437 (Minn 1919)

 

Case Facts: P was a 7 year old boy that was crossing the street.  He was hit by a car that was driven by the defendant who was of older age.  He testified that he was going 4-5 miles per hour and saw the boy when he was 4-5 feet from the car.  The trial court found that the defendant was not negligent and the plaintiff appealed.  Defendant alleges that he was not negligent and in fact the plaintiff was.

 

Issue: What is the relevant standard that should be used to evaluate negligence when the defendant is an old man that may not be a normal prudent man.

 

Holding: The standard must be a normal prudent man.  When one, by his acts or omissions, causes injury to another, his negligence is to be judged by the standard of care usually exercised by the ordinarily prudent normal man.  So, being old is not an excuse for not stopping.  This only presents reasons why the defendant should refrain from operating an automobile on a crowded street. Person seeing the child knows the person is a child.

 

Case Name: Daniels v. Evans (MINORS)
Case Citation: 224 A.2d 63 (N.H. 1966)

 

Case Facts: P was a 19 year old motorcycle driver died when he crashed into the defendant's automobile.  The trial by jury resulted in a judgement in favor of the plaintiff.  D appealed this case asking whether the standard of care applied to minors in such cases should be reduced when they engage in activities normally undertaken by adults.

 

Issue: When a minor undertakes an adult activity which can result in great danger to others and to the minor himself if the case used in the course of the activity drops below that care which the reasonable prudent adult would use, should the minor's conduct meet the same standards as that of an adult.

 

Holding: Yes, to apply to minors a more lenient standard in the operation of motor vehicles, whether an automobile or a motorcycle, than that applied to adults is unrealistic, contrary to expressed legislative intent, and at odds with public safety.  

 

Case Name: Breunig v. American Family Insurance Company (MENTALLLY ILL PEOPLE)
Case Citation: 173 N.W.2d 619 (Wis 1970)

 

Case Facts: P was involved in a car accident and sued the insurance company of the defendant.  D was hit with a mental aberration and this resulted in her hallucinations which caused the accident.  P sued D and the question submitted to the jury was whether defendant had such foreknowledge of her susceptibility to such a mental abberation, delusion or hallucination as to make her negligent in driving a car at all under such conditions.  The jury found that the defendant was guilty because she had knowledge or forewarning.

 

Issue: Can a defendant be liable for negligence if they can reasonably foresee that a mental abberation would occur and did the jury have the evidence to prove this case.


Holding: Yes, these episodes happened in the past and should have let her know that it may affect her ability to drive the car.  There is also arguments of insanity, but the court states that insanity should only apply when a driver is overcome by a mental disability or disorder which incapacitates him from conforming his conduct to the standards of a reasonable man under the like circumstances.

 

Case Name: Fletcher v. City of Aberdeen (DUTY OWED BY THE GOVERNMENT)
Case Cite: 338 P.2d 743 (Wash. 1959)


Case Facts: D was walking down the street when he fell into a hole that was dug up by the city and did not possess a barricade.  D was blind and the barricade was removed  to facilitate the city's work in the hole.  P sued for negligence and the jury found that the city was negligent in removing the barriers without providing other warnings.  This was appealed by the defendant.

 

Issue: Does the duty of care owed to the citizens fall at the reasonable person level or some level higher.

 

Holding: Higher, all people may use the streets without being guilty of negligence if in doing so, they exercise that degree of care which an ordinarily prudent person similarly afflicted would exercise under the same conditions.  

 

A. Affirmative Duties 
i. For affirmative duties, these dictate when people have a duty to act.  If you want to bring a claim which establishes negligence for a failure to act, you will need to establish that there was an affirmative duty to act

ii. For "nonfeasance" the standard refers to rendering material aid or support to other persons.  That duty of affirmative care is divided into two halves:

0. Strangers

0. General Rule: No duty is owed to strangers

 

B. No Duty to Rescue Doctrine: An actor has no duty to aid or rescue an imperiled person even when the rescue could be performed with no risk to the rescuer, unless the actor directly caused the peril or is in a narrowly defined category of special relationships with the person in danger.

 

1. Individuals whom the defendant stands in what is called a special relationship.
 

Cases Outlining the Common Law Rules for Duties Owed to Strangers
 

Case Name: Buch v. Amory Manufacturing Co. (General case for "no duty to trespassers/others")
Case Citation: 44 A. 809 (N.H. 1897)

 

Case Facts: An 8 year old wandered into a manufacturing facility where his 13 year old brother worked.  He stuck his hand in a machine and hurt himself.  8 year old sued defendant for negligence and the trial court awarded damages.  D appealed.

 

Issue: Does a property owner owe an affirmative duty to protect a trespasser on its property when the injury related to the infant's interjection in a machine operated in the normal course of business.

 

Holding: No.  They are not bound to warn hum against hidden or secret dangers arising from the premises or to protect him against any injury that may arise from his own acts or those of other persons.

 

Case Name: Hurley v. Eddingfield (No requirement to work)
Case Citation: 59 N.E. 1058 (Ind. 1901)

 

Case Facts: P was sick and called D, who was a doctor, up to get treatment.  P also tendered fees for the services, but D refused to provide the services but was not busy at the time and could have gone had he been willing to do so.  P ultimately died and P sued for wrongful death.  The trial court sustained a demurrer for defendant and P appealed.

 

Issue: Does a doctor have an affirmative duty to patients in need when they have the opportunity to help.

 

Holding: No, the statutory act binding physicians to render professional services to everyone who applied was a preventative measure, not a compulsory one.  The state does not require that doctors practice on terms other than his own.  Affirmed for D.

 

i. Exceptions to the No Affirmative Duty Rule
 

1. Creation of Risk

 

· Montgomery Rule in the Third Restatement of Torts
· When an actor's prior conduct, even though not tortious, creates a continuing risk of physical harm of a type characteristic of the conduct, the actor has a duty to exercise reasonable care to prevent or minimize the harm.

· Does not matter if risk is created through reasonable actions, if there is a creation of risk, an affirmative duty exists

· Only need to take measures that are reasonable in order to warn.  Do not need to take unreasonable measures to fulfill duty

 

Case Name: Montgomery v. National Convoy & Trucking Company
Case Cite: 195 S.E. 247 (S.C. 1937)

 

Case Facts: D was a company that operated some trucks which stalled on a highway that was icy.  P's car came around a turn and slid into the trucks because it was icy.  No warning was given.  The jury awarded the plaintiff the full amount demanded and D appealed.


Issue: When there is a duty recognized to others, and the breach of such duty is the direct and proximate harm for injuries, is P liable.

 

Holding: Yes.  One may be negligent by acts of omission as well as commission and liability will therefor attach if the act of omission of a duty owed another under the circumstances is the direct, proximate cause of the injury.  The judge on the appeal even stated that it may have been appropriate for the jury to find for punitive damages, let alone the economic damages.

 

Soldano v. O'Daniels: The defendant, while not required to rescue, was required to permit the patron from the bar to place a call to the police or to place the call himself when he learned that the life of someone at the bar was at risk.

 

Second Restatement Section 327: 

· Any person who knows or has reason to know 

· That a third person is giving or is ready to give another aid 

· Necessary to prevent physical harm to an endangered person 

· Is tortiously liable if he negligently prevents or disables the 3rd person from giving that aid.

 

7. Undertaking

· Duty to Another Based on Taking Charge of the Other (NOT THE CA Rule)
. Majority Rule: An actor who, despite no duty to do so, takes charge of another who reasonably appears to be:

0. Imperiled; and

1. Helpless or unable to protect himself or herself 

2. Has a duty to exercise reasonable care while the other is within the actor's charge

i. California Rule: No person who in good faith, and not for compensation, renders emergency medical or nonmedical care at the scene of an emergency shall be liable for any civil damages resulting from any act or omission unless the actor was grossly negligent in his/her undertaking

ii. Vermont Rule: Anyone who takes charge of another and does not act reasonable is liable for criminal penalties

 

8. Coggs: If you promise to do something gratuitously, an affirmative duty is created.
 

a. Erie Railroad Rule: If plaintiff relied to detriment on defendant's previous conduct, there will be a breach of the defendant's duty
 

b. Restatement Third Section 42. Duty Based on Undertaking (Restatement Rejects the Holding in Moch)
i. An actor who undertakes to render services to another that the actor know or should know reduce the risk of physical harm to the other has a duty of reasonable care to the other in conducting the undertaking if:

0. (a) the failure to exercise such care increases the risk of harm beyond that which existed without the undertaking, or

1. (b) the person to whom the services are rendered or another relies on the actors exercising reasonable care in the undertaking.

 

Case Name: Coggs v. Bernard
Case Citation: 92 Eng. Rep. 107 (K.B. 1703)

 

Case Facts: D moved casks of brandy that were owned by P from one cellar to another and during this move, some casks were split open and great quantities of brandy were lost.  The trial court ruled in favor of the plaintiff and the defendant sought to overturn this judgement because the plaintiff had not alleged that the defendant was a common porter or that he had received any reward or consideration for these duties.

 

Issue:  Does an individual have an affirmative duty to act in a non-negligent manner when tasks are undertaken, even though such tasks may be outside of one's scope of work or not governed by a contract.

 

Holding:  Yes, any man that undertakes to carry goods is liable to an action if through his neglect they are lost or are damaged.  And, if payment if provided for these services, then there is no doubt with regard to liability.  The reason for this ruling is that particular trust is reposed in the defendant, and this trust was concurred by the assumption of the duties, and this trust is broken when the goods become damaged.  With regard to the absence of a contract, the court states that the owner's trusting him with the goods is sufficient consideration to oblige him to act carefully.

 

Van Horn v Watson: Holds that individuals are immunized from liability for civil damages for any person that renders emergency medical care so long as the act is not grossly negligent. 

 

Marsalis v. LaSalle: The court recognized that the plaintiff could not recover for the simple cat cite or scratch, but adopted the rule "that one who voluntarily undertakes to care for, or to afford relief or assistance to, an ill, injured, or helpless person is under a legal obligation to use reasonable care and prudence in what he does.

 

Case Name: Erie Railroad Co. v. Stewart
Case Citation: 40 F.2d 855 (6th Cir. 1930)

 

Case Facts: Appellee was a passenger in an car and he was waiting to cross train tracks.  Appellee knew that the Appellant employed a watchman to ensure that crossings would be safe, and in the absence of a watchman, appellee thought that it would be safe to cross.  When crossing, appellee got hit by the train and suffered injuries.  The trial court found for P and D appealed.  

 

Issue: Was there an affirmative duty owed to the plaintiff in respect to the maintenance of a watchman and whether this duty was breached, therefore supporting the charge of negligence.

 

Holding: Yes, the company has established for itself a standard of due care while operating its trains across the highway and having led the traveler into reliance upon such standard, it should not be permitted thereafter to say that no duty was required.  Responsibility for injury will arise if the service be negligently performed or abandoned without other notice of that fact.  In the present case, where a watchman was voluntarily established and relied upon by the public, a duty was established and the company should have made reasonable efforts to inform plaintiff of the watchman's whereabouts.  Thus, there was enough evidence for the negligence claim to move forward and in the absence of evidence rebutting this claim, the court affirmed the decision.

 

Dissent: states that the subjective knowledge of the plaintiff should not be a factor.  The dissenting judge thinks that there is a duty regardless of the plaintiff's knowledge and without the warning, the company was negligent.

 

Indian Towing case: Shipowner relied on the light from a lighthouse and in the absence of the light, the boat ran aground.  No reasonable notice to the shipowner was a breach of a duty.

 

Case Name: Moch Co. V. Rensselaer Water Co.
Case Citation: 159 N.W. 896 (N.Y. 1928)

 

Case Facts: D was a waterworks company that was supposed to supply water to the city and P was a warehouse owner that suffered property damage due to a fire.  The plaintiff alleged that the defendant was promptly notified of the fire, but omitted and neglected after such notice to supply or furnish sufficient or adequate quantity of water to extinguish the fire, even though it was possible to do so.  Thus, the plaintiff alleges that there was breach of an affirmative duty established by the contract.  A motion to dismiss was denied by the trial court, reversed by the appellate court, and is subject to review by the NY high court.

 

Issue: Was there an affirmative duty to supply sufficient water to P and was this duty breached?

 

Holding: The court states that there are three arguments which could be made to support this claim:  (1) a cause of action for a breach of contract; (2) a cause of action for common law tort; and (3) a cause of action for breach of statutory duty.  

c. The court believed that the breach of contract action would not be sustainable because no legal duty rests upon the city to supply citizens protections against fires.  The party was an incidental beneficiary of the contract, not an intended beneficiary, and more must be shown in a contract to give a right of action to a member of the public not formally a party.

d. Common law tort is not sustainable because the failure to supply an adequate supply of water is at most the denial of a benefit, not the commission of a wrong.  If a common law tort were to be found, this would expand the scope of liability to all citizens and require the water works company to provide reasonable notice any time the water may not be provided or else there would be a tort.
e. Action is not maintainable as a breach of statutory duty because the statutory duty does not extend to protect individual citizens from indirect or incidental damages through deficient pressure at the hydrants.

 

Undertaking Hypos
f. Daniel sees an injured person, Patricia, at the side of the highway.  He stops and helps her into his car.  He intends to take her to the hospital but drives recklessly on his way and they are involved in a car accident.  Patricia suffers additional injuries.  Can Patricia sue for her additional injuries and for the increased severity of her prior injuries due to a delay in reaching the hospital?

i. Yes, undertaking was not reasonable and because he drove recklessly

 

g. Same scenario, except Daniel pulls over to help Patricia, but then his cell phone rings.  His wife is calling to remind him to pick up milk on his way home.  He decides he doesn’t really have time to help Patricia after all.  Can Patricia sue Daniel for not helping her?

i. No, unless she turned someone away and that would be reliance to detriment.  Also, cars which turned away because they though the issue was taken care of.

 

h. Same scenario, but…Daniel picks up Patricia and drives fifteen minutes towards the hospital when his cell phone rings.  His boss is calling and tells him he needs to get back to work.  Daniel turns around the car, deposits Patricia back where he found her and heads back to work.  Can Patricia successfully sue for Daniel’s failure to take her to the hospital?

i. Yes, acted unreasonably and she relied to her detriment

 

i. Same scenario, but…Daniel stops along with 10 other people.  Daniel says he will call for an ambulance.  He doesn’t.  Can Patricia hold him liable for failing to call?

Same scenario, but Patricia is unconscious and Daniel negligently performs CPR and Patricia’s family sues after she dies.  Can Daniel be held liable? What if Patricia lives but Daniel cracks her ribs?  Can she sue him? What if Daniel is a doctor?

1. Yes, behavior was not reasonable.  If cell phone runs out of battery, no.  Acted reasonably but they may need to seek other help

2. No, assuming that breaking ribs was reasonable under the circumstances

3. Yes, if doctor, than a reasonable doctor would not likely perform negligently.

 

4. Special Relationships

1. Restatement Second of Torts: General Principle - Special relationships
0. There is no duty so to control the conduct of a third person as to present him from causing physical harm to another unless:

. A special relation exists between the actor and the third person, which imposes a duty upon the actor to control the third-person's conduct

1. If a person has the power to make one safer, there is likely a special relationship between the parties
a. A special relation exists between the actor and the other which gives the other a right to protection.

 

5. Examples of Special Relationships
1. Shop owners and customers

2. Third-party beneficiaries of contracts

3. Landowners and their guests (has own rules)

4. Parents and children

5. Spouses

6. Schools and Students

7. Common carriers & passengers

8. Hospitals and Patients

9. Employees & employers

 

6. Kline Takeaways

1. The implications from Kline also apply to other special relationships.

2. A landlord can have a duty to protect against 3rd party criminal activities

3. The existence of this duty and scope of this duty will depend on whether the crime that occurred was reasonably foreseeable.

4. A breach of this duty will only occur if the landlord fails to take reasonable precautions/measures to prevent crimes

5. Plaintiff will need to show that the failure to provide such measures was the cause of the harm

 

Case Name: Kline v. 1500 Massachusetts Avenue Apartment Corp.

Case Citation: 439 D.2d 477 (D.C. Cir. 1970)

 

Case Facts: Plaintiff sustained serious injuries when she was assaulted and robbed in her apartment.  When she moved in, there were doorman and various other security measures to protect the apartment, but these services ceased to exist later in her tenancy.  Many larcenies, assaults, and robberies occurred and later one night plaintiff was assaulted and robbed.  She filed this action stating that the landlord owed a special duty to protect the tenants from these criminal activities but the district court found that there was no duty.  Then this matter was appealed.

 

Issue: Whether a duty should be placed on a landlord to take steps to protect tenants from foreseeable criminal acts committed by third parties.

 

Holding: Yes, the court believed that the landlord owed to the tenants the standard of care (i.e. security) which was implemented when the tenants moved into the property.  While there is no duty to protect third-parties from criminal activities, the court believed that the past criminal activities, coupled with the submission of control to the landlord, a duty should be imposed upon the one possessing control and the ability to take reasonable precautions to protect the other party.  Thus, the failure to upkeep the security measures was a breach of this duty and the court found for P.  The court stated that there is no liability imposed if the violence is sudden and unexpected provided that the source of violence is not an employee of the landlord.  The court held that the landlord is not an insurer of safety, only that reasonable measures should be taken to protect the tenants.  The court stated that the landlord was justified in passing the security costs onto the tenants.  

 

Dissent: It was not proven that the defendant's negligent acts were the proximate cause of the harm and more evidence should have been presented in the trial to support this. 

 

Landlord Tenant Hypos:
7. A mobile home park rents a mobile home to some gang members.  The manager who rented the unit did not know that the renters were gang members, but several tenants of the mobile home park made complaints about the renters and accused them of being gang members and stated that they were harassing tenants.  One day a shoot-out occurred, and a stray bullet hit a tenant –Castaneda – who was seriously injured.  Castaneda sued the owners of the mobile home park arguing that they should have (1) evicted the gang members and (2) hired security guards.  Should he prevail?

1. Maybe, there was a special relationship between the landlord and tenant.  One would need to assess whether the crime was reasonably foreseeable in light of the notices that had been provided by the other tenants. If it was reasonably foreseeable, it is probable that the failure to act was the proximate cause of the harm.  

8. Marianne, a delivery person for FedEx, goes to an apartment complex in a high-crime area.  She discovers the door to the complex is propped open with a brick.  She notices several men loitering outside the gate/door.  After she enters the complex she is attacked by three assailants.  The tenants had complained about crime in the apartment complex and the apartment owners had hired security guards to patrol at night and were considering hiring daytime guards, but had not done so.  The owner had also received complaints that the locks on the doors to the complex were broken.  There had been several attacks and rapes in the complex committed by non-residents who were members of local gangs.  Is the Apartment complex liable for Marianne’s injuries?

1. The duty in this case would not come from a special relationship because there is no landlord tenant duty.  There is a duty though that comes from being a business guest coming onto the property.  There needs to be some more evidence that the people who actually committed the attacks were strangers and not tenants.  Causation issue because the door being propped open means that the security measures could have been ok, but someone else intervened.

 

Tarasoff Takeaways (Duties to Third Parties Arising from Special Relationships):
· This case holds that the duty of confidentiality must be breached in certain circumstances. 

· The case states that the Rowland factors states should be used to determine whether someone has a duty to other

· Foreseeability of harm to P (MOST IMPORTANT)

· Degree of certainty that P suffered injury

· Closeness of connection between Ds conduct and injury suffered

· Moral Blame

· Policy of preventing future harm (deterrence)

· Extend of burden on D

· Consequences to community of imposing duty

· Insurance (availability, cost, and prevalence)

 

· Kline v. Tarasoff

· Kline: D has special relationship to P, so D is liable to P when P attacked by X [and other requirements met]

· Tarasoff: D has a special relationship to X, so D is liable to P when P is attacked by X [when other requirements are met]

 

· Cal Civil Code differs from Tarasoff because Tarasoff states that there is a duty to protect when the therapist does in fact determine that a patient poses a serious danger to others.  But, the civil code simply states that there is a duty to disclose when the patient has communicated and it clarifies the physician's duty.

 

· Section 41. Duty to Third Persons Based on Special Relationship with Person Posing Risks

· An actor in a special relationship with another owes a duty of reasonable care to third persons with regard to risks posed by the other that arise within the scope of the relationship.

· Special relationships giving rise to the duty provided in subsection (a) include:

· A parent with dependent children

· A custodian with those in its custody

· An employer with employees when the employment facilitates the employee’s causing harm to third parties, and

· Ex: A security worker has access to someone's home and assaults an individual while on the job and the employer knew the employee had a history of violence.

· A mental-health professional with patients

 

Case Name: Tarasoff v. Regents of University of California

Case Citation: 551 P.d 334 (Cal.1976)

 

Case Facts: P were the parents of deceased.  D was hospital and therapists that treated Poddar, the individual that killed deceased.  P was an Indian guy that was not used to any sexual contact with girls.  Deceased kissed him, then slept with a bunch of guys.  Poddar was distraught by this, went to a therapist, and was diagnosed with paranoid schizophrenia, acute and severe.  Within the sessions, the therapists concluded that Poddar would likely try to kill deceased, but they did not do anything to warn deceased.  Ultimately, Poddar killed deceased.  The lower courts sustained a demurrer in favor of the defendants without leave to amend and this appeal followed.

 

Issue: Can a therapist be liable for not disclosing reasonably foreseeable risks that are ascertained when meeting with patients, even though such conversations are normally protected by privilege?

 

Holding: Yes, a defendant owes a duty of care to all persons who are foreseeably endangered by conduct, with respect to all risks, which made the conduct unreasonably dangerous.  However, the common law generally only implies liability when a special relationship exists and in this case, one does exist between the therapist and the patient.  Thus, such a relationship may impose affirmative duties that benefit third persons.  CASE HOLDING: Once a therapist does in fact determine that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonably care to protect the foreseeable victim of danger.  In this case, the prediction was made, but there was no effort made to warn deceased.  Amicus argue that the conversations between doctor and patient are privileged and therefore, liability should not be imposed when there is a failure to disclose privileged information.  However, the court stated that public policy favors disclosure as the private privilege ends when the public peril begins.

 

Dissent from Mosk: Because there was an actual assessment of violence, there was a duty to protect.  He does not subscribe to the reasonableness assessment.  Rather, he takes a subjective viewpoint.

 

Dissent from Clark: This was intended to be addressed by the legislature.

 

Tarasoff Hypos:
Same facts as Tarasoff but Poddar tells his best friend that he intends to kill Tarasoff rather than his therapist.  Does the best friend have a legal duty to contact authorities or Tarasoff to warn her?

No, there is no special relationship between friends and therefore there is no liability. No legally recognizable special relationship.

 

A patient, Chase, is seeing a therapist to deal with his anger management issues.  He is particularly upset by the war in Syria and treatment of refugees.  During one therapy session he says next time President Trump comes to town, “I’m going to kill him.”  Does the therapist have a duty to warn the President and the police/FBI? Variation: “I’m going to kill a politician”

Maybe, if reasonable therapist thinks that he is serious--yes.  However, if the therapist reasonably believes that he was joking or if there is no plan to come to LA, then the threat is not specific enough and therefore it would not be reasonably foreseeable that there would be damage to Trump.

All of the above is correct

I'm going to kill the next politician variation: less likely if there is no specific threat, but can be more likely if there is a specific event 

 

A therapist has a patient who is HIV positive.  The patient is having unprotected sex with women he picks up at bars.  Does the therapist have a duty to warn/report him? What if the patient is married/partnered and has not informed his partner about his HIV status?  Is there a duty to warn/report him?

No, because the patient needs to have identifiable victims

 

Patient, Bella, a minor child, sees therapist because she is depressed.  Patient talks about killing herself and ultimately does commit suicide.  Her parents sue therapist for negligent treatment, failure to hospitalize and failure to warn.  Should their suit succeed?  If so, on what basis?  

D - there is no obligation to warn if the therapist acts reasonably and vice versa.  There is an obligation to disclose 

 

Duties of Owners and Occupiers - Exception to the no Affirmative Duty Rule
At COMMON LAW, there are three categories of land entrants and the classification of the entrants determines the duty that the landowner owes to the victim.

Invitee: normal duty rules apply

. On land for business purpose connected to the owner/occupier (restatement and some jdxs open up to public invitee status for places open to public)

a. Highest standard of duty

b. Could be a publicly open space such as a courthouse or national park.

c. Under common law, someone can be an invitee, but if there was no business purpose, the individual would be a licensee and therefore there would only be liability for concealed traps or danger.

 

19. Licensee: No duty of reasonable care, the duty is less and it is to ensure there is no trap or concealed danger.

1. On land with consent (implied or explicit) but not for economic transactions with the owner.  Includes social guests.

 

20. Trespassers: No duty of reasonable care, no duty to ensure there is no trap or concealed danger. Duty only to avoid willful misconduct or reckless disregard of safety

1. People that enter land without permission (or implied consent)

2. Can have a trespass (intentional tort) and be liable for negligence if there is willful misconduct.

 

21. Exceptions to the Traditional Landowner Rules:
1. Willful & Wanton/Recklessness

 

22. Attractive Nuisance

1. This doctrine allows infant trespassers to recover when lured onto defendant's premises by some tempting condition created and maintained by the defendant, such as railway turntables, explosives, etc.

2. At common law, liability was typically not extended to natural obstacles, only manmade conditions.

0. People know about the natural conditions and this creates something similar to an assumed risk.

1. However, the landowner is the lowest cost provider to protect against natural conditions and therefore that seems like the landowner should be liable for natural conditions as well.

3. If children are aware of the risk and assume the risk, the attractive nuisance doctrine will not apply.

4. If there is a lot of utility of the condition, this will aid the defendant in defending against an attractive nuisance claims.  Not that useful in most courts.

5. Adults do not receive this exception because they are better at assessing risks.

6. Attractive Nuisance Elements:
0. Attractive to Children

1. Artificial condition

2. Possessor knows or has reason to know that children will trespass

3. Possessor knows or should realize the condition creates unreasonable risk of death or serious harm to children

4. Child did not assume risk

5. Risk-utility calc. supports eliminating condition (prob of harm > benefit)

6. Possessor failed to exercise reasonable care

 

23. Active operations exception: If you open up your property to the public, the law raises the standard of care to the level of invitees.  

1. Ex. If you have a pool and invite your friends, you would be held to a standard of reasonable care.

2. Some things that you could imagine being run for a profit (ice skating rinks, trampoline, pool).  Normal homeowner activities

 

24. English Rule:

1. Held that duty of reasonable care applies to invitees and licensees.  There is no longer a difference in the duty owed to these individuals.

2. The lack of duty towards trespassers remained the same.

3. The law looks to whether there was explicit or implicit permission to be on the property and if so, there would be a duty of reasonable care.  Thus, you are either invited or a trespassers. This is applied in some states such as Missouri.

 

25. Rowland Rule:

1. Under the Rowland Rule, you look to the relationship between the plaintiff and the landowner, along with the Rowland factors below, to determine liability.

 

26. Some states have passed an exception for the Rowland rule that states that trespassers that commit criminal activity, they cannot sue in tort liability.

1. CA adopts the Rowland rule, adjusted for the criminal activity statutory exception noted above.

 

27. Rowland Factors

1. Foreseeability of harm to P

2. Degree of certainty that P suffered injury

3. Closeness of connection between D’s conduct and injury suffered

4. Moral Blame

5. Policy of preventing future harm (deterrence)

6. Extent of burden on D

7. Consequences to community of imposing duty

8. Insurance (availability, cost, and prevalence)

 

28. Reasons for going away with common law

1. Just because someone is invited or not should not alter the duty of care for individuals.

2. Recognition that the rules developed during feudal land times and this does not reflect modern day society.  Distributive Justice Concerns.

3. The primary advantage of abolishing the invitee-licensee distinction is to avoid confusion.  The cases are replete with examples of the difficulties appellate courts have experienced in attempting to fit modern human interaction into rigid categories developed years ago.  

 

29. Invitee v. Licensee Hypos

1. Maria invites 3 friends over to her house for dinner.  One, Bob, trips on a roller skate left in a dark hallway on his way to the bathroom and breaks his leg.  He wants to sue.  Is he an invitee or a licensee?

0. Licensee - there for social purpose

 

30. Dictionary salesman comes to the door and Maria lets him in.  He trips on a roller-skate. Is he an invitee or a licensee?

1. Invitee

 

31. You accompany a friend who is looking for jewelry at Tiffany’s in Beverly Hills.  You tell him that you will go but will not buy anything – your credit cards have been cancelled.  While in the store you trip on a banana peel on your way to restroom in the store.  Are you an invitee or a licensee?

1. Invitee - even though you couldn't buy anything, you are potentially a purchaser

 

32. A 5-year old child accompanies his father who is shopping at Tiffany’s and slips on a banana peel.  Is the 5-year old an invitee or a licensee?

1. Invitee - usually classified as an invitee, not a licensee.

 

33. Landowner Hypos

1. Dov owns property with woods in the back.  There is a path through the woods.  There are homes on either side and a bus stop across the woods. Neither the landowner (Dov) nor any of his invitees/licensees go to the property in back.  Unbeknownst to landowner, kids use his woods as a shortcut to the bus stop.  If Dov fails to maintain the trees in his woods and a branch falls on a trespassing child, Peg, can he be held liable on a negligence theory for the injury? 

0. Common Law - trespasser and no willful or wanton misconduct, no attractive nuisance or active operation so no liability.

Rowland - the Rowland factors suggest that there is no liability, not foreseeable that the branches would result in injury

Rowland/Criminal - no change

English - same as assessment under common law because they are a trespasser

 

34. Same facts, except Dov knows that the woods are used as a shortcut.  If he fails to maintain the trees in his woods a branch falls on a trespassing child, can he be held liable on a negligence theory for the injury? Is there any additional information you would like to know to make a determination?

1. Common Law - no liability, trespasser or implied license to use the property if it's been going on for a while, but the issue was not a trap

Rowland - foreseeable, and not a large burden on the plaintiff to upkeep.

English Rule - If implied license, there may be a duty of reasonable care to the kids.  If trespasser, no liability

 

35. Geraldine owns a retail store that sells expensive jewelry.  She has allowed cracks on the floor to develop which foreseeably imperil people who are ordinarily in her store.  One night when the store is closed and locked, a burglar, Zephyr, breaks in to steal jewelry.  Zephyr slips on one of the cracks and sues. Can Geraldine be held liable on a negligence theory for Zephyr’s injury? 

1. Common - trespasser still so no liability and no wanton misconduct

Rowland - Would not be a duty, the foreseeability needs to be to the particular plaintiff.  Here, the foreseeability was to guests in the store, but not to trespassers.

Rowland/Criminal: No liability because criminal activity

English: Trespasser so no liability

 

36. This time Geraldine is sued by a homeless person, Tatia, who enters to the store to ask to use the restroom and then slips on the crack. Can Geraldine be held liable on a negligence theory for Tatia’s injury? 

1. Common Law - If restatement definition, Invitee then there would be liability because no reasonable care.  If not, the common law would likely state that the individual is a licensee and therefore, there would likely not be liability because there was no duty and there were no traps.

Rowland - liability because foreseeable/direct cause of D conduct

Rowland Criminal - no change

English - liability because invited and there was a duty of reasonable care

 

Case Name: Robert Addie & Sons (Collieries), Ltd. v. Dumbreck
Case Citation: A.C. 358 (Scot.) 1929

 

Case Facts: Deceased walked onto a property that was owned by a coal mining company and possessed machinery which pulled ash out of the mine.   The plot of land was fenced off by a hedge and the Company employed personnel to watch over the field and warnings were given to various kids and adults to not enter the property and not to cross the land as a shortcut.  One day, the four year old boy went onto the property, was playing on the machinery, the machinery was turned on by the Company without notice of the child, and the child was killed.  P, who was the father of deceased, brought suit for a negligence claim under the theory that D breached a duty of care.  The trial court ruled in favor of the plaintiff on the grounds that it was the fault of the defendant in not taking precautions to prevent accidents to persons using the fields before activating the system.

 

Issue: Did the boy have the leave and license of the appellant to be on the property and play on the equipment.

 

Holding:  No,  the court held have the defendant's ineffective fencing and disregarded warnings were not sufficient to find that the child was permitted to be on the field.  Therefore, the child was a trespasser.  Consequently, because the child was a trespasser, the defendants had no duty to take reasonable care for his protection or even to protect him from concealed danger.  The concurring opinion also stated that the signs warning against trespass, combined with the actions of the company to inform people that they were not allowed on the property was of relevance in determining that there was no implied license to be on the property.

 

In Excelsior Wire Rope Co., Ltd. v. Callan, the court held that the defendants breached their duty because it was well known to them that when the machine was going to start, it was extremely likely that children would be there and with the wire in motion, there would be exposure to danger.

· Willful & Wanton/Recklessness exception to the traditional landowner rule.

 

Case Name: Rowland v. Christian
Case Citation: 433 P.2d 561 (Cal. 1968)


Case Facts: D invited P over to her house and while P was using the bathroom, he sliced his finger on the broken porcelain which caused injuries.  P then sued D for negligence but the trial court granted summary judgement in favor of D under the theory that P assumed the risk and contributory negligence was present.  P appealed.

 

Issue: Whether a homeowner owes a duty to act reasonably as a reasonable man would in view of the probability of injury to others, irrespective of their status as invitee, licensee, or trespasser.

 

Holding: Yes, the court went away with the three class system and adopted a reasonableness test because the common law did not mesh well with modern day society.  Thus, the court stated that where the occupier of the land is aware of a concealed condition involving the absence of precautions an unreasonable risk of harm to those coming in contact with it and is aware that a person on the premises is about to come into contact with it, the trier of fact can reasonably conclude that a failure to warn or to repair the condition constitutes negligence.  Thus, the court reversed the judgement.

 

Dissent: Doesn't want to depart from precedent and he believes that the foreseeable rule is more administrable and predictable.  He believed that the decision opens the door to limitless liability despite the purpose of the plaintiff's entry onto the property.

 

38. Breach of Duty

1. Reasonable Person Standard

0. Rule: A defendant breaches the duty of reasonable care when, judged from the perspective of a reasonable prudent person in defendant’s position, she fails to act with reasonable care to avoid a reasonably foreseeable risk to plaintiff.

 

39. Exceptions to the Reasonable Person Standard

1. Physically disabled

2. Children, except if performing an adult activity

3. Special expertise or knowledge (i.e. reasonable lawyer or reasonable doctor)

4. Mental Illness: Usually mental disability or illness is not a defense to negligence unless it defeats the voluntariness of the action.

 

Case Name: Blyth v. Birmingham Water Works
Case Citation: 156 Eng. Rep. 1047 (Ex. 1856)

 

Case Facts: P was a homeowner who suffered damages when a pipe bust and damaged her house.  The pipe burst because there was the most significant freeze that had ever occurred and the ice messed with the fittings on the pipes.  It was determined that all piping, instructions, and fittings were built according to plan and were the best system.  The trial court found for the verdict for the plaintiff.

 

Issue: Should the defendant be liable for the damages when the defendant acted according to the behavior that a reasonable man would engage in?

 

Holding: No, the state of circumstances requested of the defendant was something that no reasonable man could provide.  And, imposing liability for this act which was not foreseeable would be monstrous. Negligence may arise from doing an act that a reasonably prudent person would not have done under the circumstances, or on the other hand, from failing to do an act that a reasonably prudent person would have done under the same circumstances. A reasonable man would act with reference to the average circumstances of the temperature in ordinary years
 

Eckert v. Long Island R.R.: [The deceased] owed a duty of important obligation to this child to rescue it from its extreme peril, if he could do so without incurring great danger to himself.  Negligence implies some act of commission or omission wrongful in itself.  Under the circumstances . . . it was not wrongful . . . to make every effort . . . to rescue the child, compatible with a reasonable regard for his own safety. Majority agrees with decedent because he was reasonable in attempting to save the child.  Holding would not be the same if child was a cat because a reasonable person would not rescue the cat.  If he knew he would die, then it wouldn’t be reasonable

 

Case Name: Osborne v. Montgomery
Case Cite: 234 N.W. 372 (Wis. 1931)

 

Case Facts: P was biking down a street and was approaching D's car which was stopped.  P tried to pass on the left, D opened his door and the two collided.  P sued for damages resulting from this negligent act and the jury found in favor of the plaintiff finding that D was negligent as to looking out his door before he opened it.  D appealed this action stating that there was no standard included in the instructions upon which the defendant's conduct should be measured.

 

Issue: What is the appropriate standard to evaluate whether one's conduct is negligent. Is a defendant guilty of negligence for all harms caused.

 

Holding: The reasonable prudent man standard adjusted based upon the situation at hand.  Social interests need to be balanced in each case and this indicates whether an actor should be come liable or not.  The court gives the analogies of the driver in rainy conditions which is not held liable for splashing others.  Or a firetruck driver that causes damages because he's driving fast.  Society weighs the benefits against the probabilities of damage to determine reasonable conduct.

 

40. Calculus of Risk

1. General Notes

0. Cost benefit analysis addresses whether a duty was breached, not the merits of the case

2. Learned Hand Formula

0. The owner's duty is a function of three variables: (1) the probability of loss; (2) gravity of the resulting injury, if she does, and (3) burden of adequate precautions. 

 

When B < PL, and no precautions then negligent

When B ≥ PL, then not negligent

 

B=  Burden of precautions

P=  Probability of harm

L=  Severity of harm

 

41. Issue with the Hand formula is that there are difficulties in finding the inputs to apply the rule.

42. The Hand test should not be analyzed using aggregate prevention cost and aggregate benefit cost.  The appropriate amount of prevention cost is that wherein the marginal cost of one dollar of prevention provides more than one dollar of benefit cost to society.

43. Hand formula treats everyone as risk neutral.  

 

Case Name: Cooley v. Public Service Co.
Case Citation: 10 A.2d 673 (N.H. 1940)

 

Case Facts: P was an individual who was using her telephone.  At the time she was using her telephone, the wires in the street from the power company, which were not insulated, were damaged in a storm and contacted the telephone wires which were right below in a certain intersection, which resulted in a loud noise being transmitted to P's phone.  P has since suffered what is called traumatic neurosis and a loss of sensation.  P sued for damages alleging that the defendant's could have anticipated (1) that the wire might fall (2) that a telephone subscriber would hear the noise and (3) such a noise would cause injury.  Thus, it was urged that there was a duty on behalf of D to maintain the wires with certain devices that would prevent the falling wires.  Court found for the telephone company, but against the power company.  Power company appealed the decision.

 

Issue: If a party takes an action which is intended to fulfill its duty to society as a whole, but such an action results in an injury resulting from a one-off scenario, is the defendant guilty of the injury because it was foreseeable.

 

Holding: No, as long as the telephone company's devices are properly installed and maintained, there is no danger of electrocution in the house.  The only foreseeable danger was the noise.  Balancing the two, the danger to those such as the plaintiff is remote, and the danger to those near the broken wires is immediate and obvious.  Therefore, the defendant's duty of care towards the plaintiff is weaker than the duty towards those in the street.  If the duty to care was shifted, this would be at odds with the measure of care that is reasonable under all circumstances.  You can't be liable if you do and liable if you don’t.  Thus, the court reversed and found judgement for the defendant.

 

Case Name: United States v. Carroll Towing Company
Case Citation: 159 F.2d 169 (2nd Cit. 1947)

 

Case Facts: In New York, D attempted to pull off a trick maneuver to move a barge that had been tied up in a tier of barges.  During the attempt, the fasteners holding the barge to the dock snapped.  This relieved the barge from its restraints and it started floating down the river.  The barge collided with a ship's propeller, created a hole in the barge, which lead to its submersion in the Hudson.  The US brought action against D for the loss of its cargo and flour.  In the second action, one-half of the damages for the loss of the barge were provided from D to the barge owner.  In the trial court, the court found in favor of P, but this was then appealed.

 

Issue: Whether a barge owner is slack in care (i.e. contributory negligence) if the bargee is absent.

 

Holding:  Sometimes.  The owner's duty is a function of three variables: (1) the probability of loss; (2) gravity of the resulting injury, if she does, and (3) burden of adequate precautions.  If the burden is less than the probability of loss times the gravity of injury, there is a duty to act and vice versa.  The court holds that it is not in all cases that contributory negligence is not present as long as the bargee has tied up the barge before leaving.  Here, the bargee was gone for 21 hours and had no excuse for absences.  It was not beyond reasonable expectation that he should have been onboard during the working hours of daylight and therefore in this case, contributory negligence seems appropriate.

 

A. Custom

1. General Notes:
0. Establishment of industry custom, followed by a plaintiff's showing that the defendant breached said custom, is one way that plaintiffs can establish that a defendant breached a duty. 

1. If custom is dispositive, you don't need to discuss cost benefit analysis if it relates to a contract.

2. Trade usage sometimes supplements contract terms

3. TJ Hooper (Majority Rule) states that custom is evidence but not dispositive if there is a reasonable standard that should have been taken.

0. This opinion stands for the use of cost benefit analysis in substitute for customs.

4. [image: image1.png]Pros of Custom

Cons of Custom

Uniformity: everyone in industry knows/has same expectations
Administerability: dont need to weigh acts/consequences, know it's
already customary.

Discourages innovation: no need to improve If you're
protected/shielded from iability by custom
Negative externaities.

Expertise of industry (in good positon to know what options wark
most effectively)

History of success

fficiency: industry on ts own, market forces develop best practice
Predictabiity, objective standard

Market (not exerting pr for improvement)
Custom itself may be substandard (T.J. Hooper)

Doesn't consider specific facts of case

Courts best situated to make policy decisions

Disconnect of expectations: parties may have different
expectations/knowledge

Bargaining power might be issue - one party might now have
bargaining power to object to customs

Insufficient data about custom





 

 

Case Name: Titus v. Bradford, K. & K. R. Co.

Case Cite: 20 A. 517 (Pa. 1890)

 

Case Facts: P was an employee of a rail car company and was riding on a rail car which did not perfectly fit on the tracks but was used commonly by the company and the industry to transport materials on the tracks.  One day, while going around a bend, the car started swaying which resulted in him jumping off the car, getting struck by the car immediately behind, killing him instantly.  Plaintiff filed suit against the employer alleging that it was negligent to use the narrow-gauge road on the standard car bodies.  The jury found in favor of P and the defendant appealed.

 

Issue: Is an employer negligent for using practices which are common practice in the industry?

 

Holding: No, an employer performs his duty when he implements practices of ordinary character and reasonable character.  Such procedures need to be reasonably safe and can possess ordinary risks of the business.  Because the plaintiff's witnesses testified that the practices by the employer were commonplace, the appellate court did not find that the employer was negligent.  Absolute safety is unattainable and companies are not insurers.  The standard of care that they must be held to is negligence.  No man is held to a higher degree of skill than the fair average of the profession.  Further, the plaintiff had ample opportunity to know the risks as prior to his current role, he worked to secure the cars in a manner which was appropriate and was therefore knowledgeable of the risks.

 

Case Name: Mayhew v. Sullivan Mining Company

Case Citation: 76 Me. 100 (1884)

 

Case Facts: P was a miner who was working in a mine shaft and alleged that defendant carelessly and negligently created a hole for a ladder and plaintiff ultimately fell into the hole because there was no guard rail nor warning that such a hole was cut.  The ladder hole was made by one "Stanley" under the direction of the superintendent.  In the trial, the court refused defendant to allow any such questions regarding whether the creation of the hole was custom practice or industry standards.  Thus, the jury found that the defendant was negligent and awarded P a judgement.  D appealed under the basis that the questions should have been let in to establish whether the actions of the defendant were negligent when considering common practices.

 

Issue: Should questions which would establish evidence of industry standards be let into a trial in order to determine whether an employer's conduct was negligent.

 

Holding: No, the argument that industry standards should be considered when considering negligence is an erroneous idea of what constitutes ordinary care.  Custom and average have no place in the definition of negligence.  Customs should not be an excuse for a want of ordinary care that resulted in an injury.

 

Case Name: The T.J Hooper (trial court case)

Case Cite: 53 F.2d 107 (S.D.N.Y. 1931)


Case Facts: The operator of two tugboats were sued under a towing contract when the cargo which was being towed by two tugboats was lost in a storm while the tugboats were bringing the cargo from VA to NY.  The negligence claim was based on the fact that neither tug boat had radios which would have allowed them to receive the storm warnings in both the morning and the afternoon by the naval station in Arlington.  Four other tug boats received the message and pulled into port into DE and evaded the storm.

 

Issue: Was the tugboat operator negligent by not providing its ships adequate radios even though there was no statutory requirement to do so.

 

Holding: Yes.  The radio sets were used so widespread that it was common place in the industry.  It was determined by some operators to be "of necessary equipment" of every reasonably well-equipped tug in the coastwise service.  The use of radio was so extensive that it was almost a universal practice and therefore, the failure to have these onboard was negligent and the plaintiff's action should be awarded.

 

Case Name: The T.J. Hooper (appellate review)

Case Cite: 60 F.2d 737 (2d Cir. 1932)


Issue on Appeal: Even if the practice of having radios was not a standard custom in the industry, can a tugboat operator be found of negligence?

 

Holding: Yes, the evidence shows that some companies furnished these devices to their staff.  Others relied on their drivers if at all.  Nevertheless, this information was of such importance that if the drivers could have obtained this information, they should have.  The evidence that shows some operators got the radios shows that the boats were not equipped, even though the practice was not yet the custom.  Affirmed.

 

Case Name: Rodi Yachts Incorporated v. National Marine Incorporated

Case Citation: 984 F. Supp. 2d. 880 (7th Circuit)

 

Case Facts: P was the owner of a boat and D was a barge company which was carrying cargo down the River.  D needed to offload the cargo and contracted with TDI to offload the cargo at its dock.  TDI took in about one marine load a year and did not have staff to man the dock.  Such services were hired as necessary on a contract basis.  When the boat arrived, D moored the barge to the dock.  TDI was then supposed to hire a crew to offload the cargo.  The crew was not hired for 5 days and on or before this 5th day, the barge unmoored from the dock and ended up hitting P's boat.  P brought suit for damages to the property caused by the collision and the trial court entered judgement in favor of P.  Damages were allocated 2/3 to D and 1/3 to TDI.  Both D and TDI appealed the decision believing that the other party should have been fully liable.

 

Issue: Does the evidence in the trial court with regard to the customs for both D and TDI support the trial court's decision in allocating the damages to D and TDI?

 

Holding: No, more evidence is necessary to establish what D's duty was with regard to mooring the boat, how they should have done this, or whether they should have had people which check on the barge while its docked.  Similarly, customs need to be evaluated which determine whether TDI should have had more inspections, whether it should have informed D that it would not service the boat immediately, and so forth.  Then, once the judge has made findings that identify the fault of each party, which he did not do, the judge must determine the parties' relative fault, which he did not also do.  Relative fault should be determined by the inverse ratio of the costs of accident avoidance to the respective parties.  The party that could have avoided the accident more cheaply and is therefore more culpable because due care would have been less of a burden to him, pays proportionately higher damages.

 

Custom Hypos:
B. What are the advantages of relying on custom to determine negligence?

1. Clues as to reasonableness, administrability advantages if everyone knows the standard, fairness aspect => hold people to the norms.  Plaintiffs know the care they'll receive.

 

C. What are the disadvantages of relying on custom?

1. Decreases innovation, custom is unreasonable, no nuances for the customs used.

 

D. Are there circumstances where custom is more less useful?  (do not consider medical context)

1. Highly technical field where people don't have common knowledge

 

E. Should non-conformity with custom be treated differently than conformity

1. People could collude to hide behind cusotm. 

0. Not a complete defense if custom used as a shield such as in TJ hooper

 

F. Custom Applied to Medical Malpractice Claims

1. General Note:

0. National Standard Approach: Assess whether a general practitioner, has exercised the degree of care and skill of the average qualified practitioner, taking into account the advances in the profession.  It is permissible to consider the medical resources available to the physician as one circumstance in determining the skill and care required.  Under this standard some allowance is thus made for the type of community in which the physician carries on his practice 

 

G. The TJ Hooper role is not applied to medical malpractice cases.

 

1. General Rule: A plaintiff in a medical malpractice case must present:

i. Evidence of the generally recognized practices and procedures that would be exercised by competent practitioners in a defendant doctor's field of medicine under the same or similar circumstances

ii. Evidence that the defendant doctor departed from the recognized and generally accepted standards, practices, and procedures in the manner alleged by the plaintiff

iii. Evidence that the defendant's departure from the generally accepted standards and practices was the proximate cause of the plaintiff's injuries and damages. 

 

2. A doctor has an absolute claim to defense when a procedure is prescribed which has been approved by one group of medical experts even though an alternate school of thought suggests a different approach.

i. Or, it is agreed among experts that alternative treatments are acceptable.

ii. There must be a considerable number of physicians, recognized and respected in their field, sufficient to create another school of thought.  A small minority is insufficient.

. Two schools problem: only advanced by considerable number is custom.  Not accepted by reputable, respected, and reasonable minority

0. In 2nd scenario, Dr. can perform procedures but should get a waiver

 

3. Expert witness testimony is required to make out a medical malpractice negligence case.  The expert must present testimony that both identifies:

i. The relevant professional standard

ii. Establishes its violation

 

4. Locality Rule: The proper standard of care is whether the physician, if a general practitioner, has exercised the degree of care and skill of the average practitioner, taking into account the advances in the profession.

i. Said another way, you can't argue that local customs defend you against a claim from malpractice.  You are judged against the standards of the nation.

 

5. Informed consent

i. The court held that there is a duty to disclose when such a disclosure would be reasonable under the circumstances.  Further, the scope of the disclosure doctors are legally obligated to make are anything that would be material to the patients decision.

ii. In these actions, there must also be a causal relationship between the physician's failure to adequately divulge, and damage to the patient.

iii. If the disclosure would not have changed the procedure that was performed because it would be performed under substantially all scenarios, 

iv. Custom does not determine the duty to inform

. No special expertise necessary to make the decision

a. Concern about individual autonomy and therefore an objective standard is used.

 

Case Name: Lama v. Borras

Case Citation: 16 F.3d 473 (1st Cir. 1994)

 

Case Facts: P was a patient who had a herniated disc and sought a doctor for treatment.  The doctor referred P to a neurosurgeon who said that he would need surgery but did not recommend any "conservative treatment".  When the first surgery occurred, an "extruded disc" was identified and the doctor tried to remove the offended material.  Something with the operation didn’t go right and thus, the pain returned and a second surgery was necessary.  No post-op antibiotics were offered and signs of infection were arising.  When this occurred, the Hospital instructed nurses not to take detailed notes, contrary to regulations.  He then had severe pain and was hospitalized for several months to heal from the infection.  P sued the doctor and the hospital for negligence.  The jury found in favor of the plaintiffs and the defendant appealed stating that the trial court's decision to deny a JMOL and new trial motion was an error.

 

Issue: Was sufficient evidence presented in the trial to such that the jury would have the necessary information to evaluate a claim of medical malpractice negligence

 

Holding: Yes.  To establish a case of medical malpractice in PR, you need to establish: (1) the basic norms of knowledge and medical care applicable to general practitioners and specialists, (2) proof that the medical personnel failed to follow these basic norms in the treatment of the patient, and (3) a causal relation between the act or omission of the physician and the injury suffered by the patient.  Here, the evidence proffered by the expert witnesses confirmed that conservative care was the appropriate remedy for the issue but this was not offered by D.  Further, it was found that the absence of conservative care led to the surgery which caused the infection.  And the failure to provide conservative treatment was the cause of the first surgery.  The hospital was also negligent because its mandate violated regulations.

 

Case Name: Murray v. UNMC Physicians

Case Citation: 806 N.W.2d 118 (Neb. 2011)

 

Case Facts: Plaintiff was a patient who was suffering from a disease for which there was a drug which could have extended her life and costed $100K.   Before administering the drug, the doctors reached out to the insurance company to determine whether they would fund the drug because any interruption to the patients treatment after they were on the drug would have been bad for the patients' health.  Before they got a response from the insurance company, plaintiff died and brought suit against the doctor for negligence.  Plaintiff argued that insurance coverage cannot dictate what doctors do and therefore they were negligent.  However, D responded and stated that a continuing source of treatment is a consideration that doctors need to make in their medical assessment.  Trial court found in favor of D but the trial judge overruled the verdict in favor of P stating that "medicine cannot reach the point where financial considerations are embedded in medical decisions. P appealed.

 

Issue: Was the doctor negligent for considering the patient's ability to access the drug in the foreseeable future and instead not immediately administering the drug to the patient.

 

Holding: No, D was not weighing the risk to P's health against the risk to the pocketbook, or D's budget, or social costs.  D was weighing the risk to P's health by delaying treatment against the risk to P's health of potentially interrupted treatment.  This was a medical evaluation and the trial judge erred in reversing the verdict
 

Case Name: Canterbury v. Spence

Case Citation:  464 F.2d 772 (D.C. Cir. 1972)

 

Case Facts: P was a patient who saw a doctor and received a diagnosis which required surgery.  He did not tell P the details of the operation, nor did P inquire about them.  D did contact P's mother and told her that the operation was not more serious than any other operation. When the operation was done, he observed a swollen spine, he tried to fix the issue and then left P in bed to recuperate.  P was then allowed to walk around the hospital unattended, contrary to D's instructions, and P fell and ultimately was paralyzed.  P brought actions against D and the hospital for (1) negligence in the surgery, (2) failing to inform of the risks, (3) negligent post-op care, and (4) negligent in not putting a side rail on the bed.

 

Posture: D's moved for JMOL in the trial court and this was awarded.  Trial judge found that P failed to produce any evidence claiming D was negligent.  P then appealed this action which is before the court.

 

Issue: Was there any evidence proffered by P in the trial suggesting that D had a duty to disclose?  

 

Holding: Yes, the appellant and appellant's mother's testimony made out the prima facie case of the duty not to disclose and therefore, the JMOL motion should not have been awarded because this was a question for the jury.  The court held that there is a duty to disclose when such a disclosure would be reasonable under the circumstances.  Further, the scope of the disclosure doctors are legally obligated to make are anything that would be material to the patients decision.  There are exceptions when the doctor cannot confer with the patient and the procedure greatly outweighs the harm.  The second is when the disclosure would result further deteriorate the condition of the patient due to stress.  In these actions, there must also be a causal relationship between the physician's failure to adequately divulge, and damage to the patient.
 

Helling v. Carey: Not good law.  Women saw eye doctor, did not test for glaucoma, led to permanent blindness.  Custom is to test 40+ and over.  Appellate court said the test was free.  Using learned hand formula, the failure to provide the test shows negligence.

 

Med Mal Hypos:
6. Suppose Jake goes to a rural doctor, who does the best job possible trying to diagnose a back problem given the equipment the doctor has.  Jack’s back gets worse because the doctor failed to diagnose a serious condition that easily could have been found with the use of an MRI machine.  These machines cost over $100,000 and the closest available one is 250 miles away.  Can the doctor be held negligent? If so, on what basis?

i. Yes, if he did not state that the person should have gotten an MRI

 

Informed Consent Hypos:
7. Patient has heart surgery.  Cardiologist tells patient that average hospital stay is 5-7 days.  Cardiologist does not reveal that there is a risk that patient could be in hospital for four weeks.  Patient is in hospital for four weeks.  Can he sue on the basis of a negligent failure to obtain informed consent?

i. No, because information would not change the decision.  Lesser procedure, yes.

 

8. Anxious patient with heart problems visits cardiologist.  Cardiologist worries that fully informing patient of risks of surgery might bring on a heart attack.  If he doesn’t review risks with patient can he be sued later for a failure to disclose risks and obtain informed consent?

i. Maybe, this is one of the exceptions and disclosure must be reasonable

 

9. Doctor wants to prescribe medication to her patient, one of side-effects is insomnia (occurs in 20% of those who take medication).  If doctor tells patient of risk, however, the side-effect is more likely to occur.  Does she have to disclose?

i. Maybe, if a reasonable person would want to know the side effects, unless there are no alternatives and they would take the drug anyways

 

10. Doctor recommends surgery and tells patient about 10 advantages and 7 risks of surgery.  Patient says doesn’t know what to do and asks for doctor’s opinion.  Can there be a subsequent claim against doctor if she decides rather than the patient?

i. No, informed consent occurred and they delegated the decision to the doctor

 

11. What if patient stops doctor from telling him about the risks, saying he doesn’t want to hear risks.  Can there be an informed consent claim?

i. Tell them that they can't perform and if they insist, waiver

 

12. Back to our cardiologist, he forgets to warn the patient about possible infection from surgery.  Can there be an informed consent claim?

i. No because that is typical and no warning is necessary

 

13. What if patient is unconscious and needs heart surgery?  Is there a duty to disclose?

i. No because implied consent, may consult with person who has a power of attorney.

 

14. Negligence Per Se

i. Requirements

. Statute requires defendant to engage in certain conduct (“duty”)

a. Defendant fails to conform (breach)

b. Plaintiff within class of those for whom statute was enacted 

c. Statute enacted to prevent injuries of the character which occurred and

d. Failure to conform to statute was cause of injury (causation & harm)

 

15. Notes

i. Lack of professional license is not negligence per se.   The lack of a license is often unrelated to the state's general safety purpose.  However, it could be negligence is the actor violated the substantive safety standards evidenced by the licensing requirement.

 

16. Violation of an administrative requirement, such as a license, is not a breach of a standard of care.  The violation rather indicates only a failure to comply with an administrative requirement, not the breach of a tort duty.

 

17. The lack of a license is not a negligence per se on the part of the actor, nor is it evidence tending to show the actor's negligence.

 

18. Compliance with a statute is not a complete defense.  Defense of negligence per se, but not negligence at common law.

 

19. Osborne identifies three possible functions of a statute in a tort action

i. The statute can create a private right of action by providing that an individual injured by a violation of the statute can sue the offender.

ii. The plaintiff can bring a common law suit for her injuries

. This is negligence per se

iii. Even if the defendant's statutory violation does not constitute negligence per se, the plaintiff can still argue that the defendant's underlying conduct was negligent.

 

20. Martin raises the bar for Negligence per Se because it requires a showing that negligence per se was cause for disaster

 

21. Excuses for Negligence per Se

i. the violation is reasonable in light of the actor's childhood, physical disability, or physical incapacitation;

ii. the actor exercises reasonable care in attempting to comply with the statute; 

iii. the actor neither knows nor should know of the factual circumstances that render the statute applicable;

iv. the actor's violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or

v. the actor's compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance.

 

Gorris v. Scott, negligence per se was not held up because the animals went overboard and the statute protected another issue--contagious disease.

 

Case Name: Osborne v. McMasters
Case Citation: 41 N.W. 543 (Minn. 1889)

 

Case Facts: D was a clerk in a drugstore and in the course of employment, he sold poison without labeling it poison.  P drank the poison and died.  

 

Issue: If an action is deemed negligent by a statute, is that sufficient to support a claim for the tort of negligence under the common law.

 

Holding: Yes, it is now well settled, certainly in this state, that were a statute or municipal ordinance imposes upon any person a specific duty for the protection or benefit of others, if he neglects to perform that duty, he is liable to those for whose protection or benefit it was imposed for any injuries of the character which the statute or ordinance was designed to prevent, and which were proximately produced by such neglect.  Negligence is a breach of duty.  It is immaterial whether the duty is imposed by the common law or is imposed by statute.  Violation of the statute constitutes conclusive evidence of negligence, or negligence per se.

 

Case Name: Martin v. Herzog
Case Citation: 126 N.E. 814 (N.Y. 1920)

 

Case Facts: P was driving a buggy and got into a collision with D.  The buggy did not have any lights which violated a statute. P died as a result of the accident.  D requested a ruling that the failure to use lights was evidence of contributory negligence.  The trial court disagreed and the jury entered a verdict for the plaintiff stating that he was not contributorily negligent.  D appealed.

 

Issue: Is the violation of a statute which is intended to protect human life and limb a negligent act? If so, is it sufficient to support a cause for negligence per se?

 

Holding: Yes, the plaintiff violated a statute which was intended for the protection of travelers on the highway.  The court believed that this unexcused omission of the statute is negligence itself.  Such negligence can only convert into a claim of negligence per se if it can be shown that the negligence caused the harm.  Here it is likely, but that is a question for the jury.
 

Tedla v. Ellman contrasts Martin.  In Tedla, plaintiff was hit and killed walking on the road.  A statute stated that he should have been walking on the other died of the road.  D raised contributory negligence but the court held that the statute was designed to codify common law rules designed to prevent accidents, not to be a safety measures and indicator of negligence, the court ruled in favor of P.  The dissent argues that Martin should have been applied.

 

Osborne Hypos:
22. Defendant’s clerk properly labels poison, but plaintiff transfers to unmarked bottle at home and plaintiff’s wife drinks it and dies.  Is plaintiff negligent per se under the statute?

i. Not negligence per se because statute doesn’t apply to husband

 

23. What if facts same as actual case, but intestate can’t read.  Same result as case? What if has “poison” written on bottle but no skull & bones?

i. Unless the statute is vague, probably not.  Comply with statute => ok

 

24. Same facts as original case, but this time intestate is in drug store and knocks over unlabelled bottle of poison causing injury to her foot from broken glass.  Can negligence per se theory be used?

i. Fails under 4th element = Statute enacted to prevent injuries of the character which occurred

 

25. Same facts as in original case, but turns out law is invalid because lacked quorum when voted on.  Can there still be a negligence per se argument?

i. Still can be negligence per se if the statute is on the books because reasonable person would read and conform behavior.

 

26. Same facts as in original case, but statute not passed until after death. Does negligence per se apply

i. No, no binding statute but statute can be used for common law tort claim

 

Excuse Hypos
27. A statute provides that everyone must have front and rear lights on when driving a car on the highway.  Donald checks his car before he leaves his house, and his lights are in working order.  A light blows out in the rear while he is driving.  Before Donald has a chance to discover that the light went out, he is hit by a car, and the cause of the accident is the absence of the light.  Is he negligent per se?

i. the actor neither knows nor should know of the factual circumstances that render the statute applicable;

 

28. A statute provides that pedestrians shall not step into the street without looking both ways.  Peter, a boy of eight years, steps into the street to chase a ball without looking.  He causes a car to swerve to avoid hitting him, and the driver suffers serious injuries.  Negligent per se? 

i. the violation is reasonable in light of the actor's childhood, physical disability, or physical incapacitation;

 

29. Same as example 2.  When the driver swerves to avoid hitting the child, he goes into the left lane of traffic, causing an accident.  Going into the left lane violates the statute.  Negligence per se? 

i. the actor's compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance.

 

30. An Illinois statute provides that shop owners must keep their sidewalks in front of their stores free of snow and ice.  A blizzard covers Chicago for three days.  Though a shopkeeper has done all she could and all that would be reasonable to remove the snow and ice, some ice remains and plaintiff slips.  Negligence per se? 

i. the actor exercises reasonable care in attempting to comply with the statute

 

31. A statute provides that it is a misdemeanor to carry a loaded gun.  Bertha is carrying a loaded gun and is attacked by Charles who wields a knife.  During the struggle, Bertha’s gun accidentally goes off, injuring Charles.  Does Bertha have a valid excuse to a negligence per se argument by Charles?

i. No excuse for negligence per se.

 

Brown Hypos
32. Denise’s driver’s license expired one week ago, she has been meaning to renew it but hasn’t had a chance to go into the DMV.  Denise continues to drive and when a three-year old girl runs into the street in front of her, Denise hits the girl.  Denise could not have stopped in time to avoid hitting the girl and was not speeding or otherwise driving negligently.  Could the girl successfully sue on a negligence per se theory?

i. This was not a safety issue, the absence of the valid license did not cause the harm

 

33. Denise’s decides to drive a motorcycle without obtaining a license to drive a motorcycle.  Denise hits a three-year old girl who runs into the street in front of her.  Could the girl successfully sue on a negligence per se theory?

i. Now there could be negligence per se argument

 

34. Res Ipsa Loquitur - Evidentiary Tool

i. Notes:

. Res Ipsa is an evidentiary tool.  It means "it speaks for itself"

 

35. Prosser Test

i. The event must be of a kind which ordinarily does not occur in the absence of someone's negligence

ii. It must be caused by an agency or instrumentality within the exclusive control of the defendant

iii. It must not have been due to any voluntary action or contribution of the part of the plaintiff.

 

36. Restatement Third of Torts Test.

i. The factfinder may infer that the defendant has been negligent when the accident causing the plaintiff's harm is a type of accident that ordinarily happens as a result of the negligence of a class of actors of which the defendant is the relevant member.

 

37. The restatement 3d of torts is trying to get rid of #2 and #3 from Prosser.

 

Case Name: Bryne v. Boadle

Case Citation: 159 Eng. Rep. 299 (Ex. 1863)


Case Facts: P was passing along the highway in front of defendant's premises when he was struck badly and hurt by a barrel of flour that was apparently being lowered from a window above, which was on the premises of the defendant.  The defendant claimed that there was no evidence of negligence for the jury.  The court agreed and the damages were limited to 50 pounds.  P appealed stating that the evidence was sufficient to support a verdict in its favor.

 

Issue: When the facts of the case res ipsa loquitur, does the plaintiff has the burden of proof to establish negligence.

 

Holding: No, when the facts speak for themselves, the defendant has the burden of proof to show otherwise.  The accident alone would be prima facie case of negligence.  The plaintiff is not bound to show that it could not fall without negligence, but if there were any facts inconsistent with negligence, it is for the defendant to prove them.

 

Case Name: Ybarra v, Spangard

Case Citation: 154 P.2d 687 (Cal. 1944)

 

Case Facts: P was a patient who underwent a surgery, woke up from the surgery, and had pains which led to atrophy and loss of sensation. The diagnosis was trauma and P filed a claim stating that the surgeons were negligent.  The trial court entered judgements of nonsuit as to all defendants and the plaintiff appealed.  Plaintiff's argument is that the evidence provides for a proper case of res ipsa and that the inference of negligence arising therefrom makes the granting of a nonsuit improper.  Defendants argue that plaintiffhas not shown an injury caused by one of the hospital employees and he has not shown that any one defendant or his servants had exclusive control over any particular instrumentality.


Issue: When a plaintiff has been injured not resulting from his voluntary actions, and he has no evidence to prove the nature of the injuries due to his unconsciousness, is res ipsa appropriate?

 

Holding: Yes, where a plaintiff receives an unusual injury while unconscious and in the course of medical treatment, all those defendants who had any control over his body or the instrumentalities which might have caused the injuries may property be called upon to meet the inference of negligence by giving an explanation of their conduct. Prosser #2: As long as it was one of you, res ipsa is possible and defendant's should show why they are not negligent
 

Larson v. San Fran: Someone threw an armchair out of a hotel and injured the plaintiff.  P tried to argue res ipsa against the hotel stating that one of its agents did the throwing.  The plaintiff failed to prove that defendant had exclusive management or control of the falling chair, or that the injury would not have occurred had the defendant used ordinary care. Thus, Res ipsa not appropriate here because it was not MLTN that accident was as a result of D's agents.

 

Res Ipsa Hypos
38. David parks his car at top of inclined driveway. He exits car and heads into his house.  The car begins to roll and hits a pedestrian causing injury to that pedestrian.  It’s unclear what David did when he parked his car.  Is this a case of res ipsa loquitur?

i. Yes, cares don’t manually roll except for negligence

 

39. Same facts as #1 but car doesn’t roll until four hours after David parks.  RIL?

i. Element #2 problem because defendant may not have exclusive control.  You also don't know that the negligent act was attributable to defendant

 

40. Car swerves over center dividing line and hits pedestrian on sidewalk.  Res Ipsa Loquitur?

i. Don't know, it may occur not as a result of negligence because he could be avoiding contact or something else.

 

41. Peter opens a can of tomato soup, and heats up the soup.  While eating the soup, he bites down on a nail? Res Ipsa Loquitur?

i. Likely so because the product was in exclusive control of defendant and the act generally doesn't occur without negligence.

 

Probability Hypos
42. Suppose surgery goes awry.  There are 10 possible causes of the unfortunate result.  Only 4 of those possible causes are negligent.  If each of the causes is equally likely to be the explanation, can there be a successful Res Ipsa Loquitor argument? What if an expert can eliminate 3 of the possible causes that are not related to negligence?

i. No because it was not certain that the injury was as a result of negligence.  If you can eliminate element #3, yes because there is nore than 50% change that the act was negligent

 

43. Causation

Overview
Cause in fact addresses the sequence of events that plaintiff claims links the two parties together.

 

The problem of proximate cause can be addressed in two distinct ways:

44. The forward-looking approach asks whether the chain of events that in fact occurred was sufficiently foreseeable, natural, or probable for the defendant to be held liable for the ultimate harm.

45. Start with the injury and works back to the wrongful action of the defendant, seeking to determine whether any act of a third party or the plaintiff, or any natural event, severs the causal connection between the harm and the defendant's wrongful conduct.  

46. Proximate cause is a policy concern as to when to apply liability

 

47. Cause in Fact or Factual Cause
i. Cause in Fact Overview
Jury must determine the following by a preponderance of the evidence: But for defendant's tortious conduct [or plaintiff's negligence--for contributory negligence purposes] in X, the injury would not have occurred.

Conduct is a factual cause of harm when the harm would not have occurred absent the conduct.

Focus not on the defendants acts that caused the harm, but the negligent acts that caused the harm.

Restatement Factual Cause:
Rule: Tortious conduct must be a factual cause of physical harm for liability to be imposed. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct. 

Focus on causation and NOT correlation.

 

Case Name: New York Central R.R. v. Grimstad

Case Citation: 264 F. 334 (2d Cir. 1920)

 

Case Facts: P was a barge captain and was on the barge with her husband.  A tug boat pulled up next to them and the boat hit the barge.  The plaintiff's husband fell overboard and didn't know how to swim.  P attempted to throw a line to her husband but by the time she got the line, he drowned.  P then sued D for negligence claiming that the company that owned the barge should have equipped the barge with life vests and buoys in the event of an emergency.  The jury found in favor of the plaintiff and the defendant appealed.

 

Issue:  Was sufficient evidence examined by the jury to establish that D's negligent event was the cause in fact of P's husband's death.

 

Holding: No, the appellate court held that the jury was left to pure speculation as to whether a life preserver would have saved the decedent and therefore would be a cause in fact of the death.  While there was a breach of a duty, there was insufficient evidence to show that this negligent act caused the death and therefore, the appellate court reversed.

 

Case Name: Zuchowicz v. United States

Case Citation: 140 F.3d 381 (2d Cir. 1998)


Case Facts: P was prescribed 1600mg of Danocrine, twice the recommended dosage from a naval Hospital.  She took this dosage for about 2 months and experienced abnormalities with her health.  She was diagnosed 7 months later with pulmonary hypertension.  She then died on December of that year--9 months later.  In the trial, the plaintiff put on an expert that testified that the progression and timing of P's disease in relation to the overdose supported a finding of drug-induced PPH.  With this information, the jury found in favor of P.  D then appealed this ruling stating that cause in fact was not established.

 

Issue: Was there sufficient evidence to establish that the overdoes was the cause in fact of her illness and death?

 

Holding: yes, if (1) a negligent act was deemed wrongful because the act increased the chances that a particular type of accident would occur and (2) a mishap of that very sort did happen, this was enough to support a finding by the trier of fact that the negligent behavior caused the harm.  Further, where such a strong causal link exists, it is up to the negligent party to bring in evidence denying but for cause and suggesting that in the actual case, the wrongful conduct had not been a substantial factor.  Because there was evidence proffered by an expert in the trial providing evidence that satisfies the rule above, and the defendant did not rebut this evidence, the ruling for the trial court was appropriate.

 

Lost Chance Doctrine
Some courts say that in a case where a patient has under a 50% chance to live, and the doctor negligently mis-diagnoses, there is no possibility for recovery.

Other courts disagree and state that regardless of whether the patient had less than a 50% chance to live, the plaintiff "lost the chance for treatment".

Under this theory, it is not necessary to prove that the plaintiff more likely than not would have been saved by a proper timely diagnosis.  Instead, it is sufficient that the plaintiff proves that the plaintiff was deprived of the chance to be saved.

In every jurisdiction, if the patient has more than a 51% chance of living, there is a full recovery.

Policy for lost chance doctrine: Disallowing recovery in medical malpractice actions on the theory that a patient was already too ill to survive or recover may operate as a disincentive on the part of the health care providers to administer quality medical care to critically ill or injured patients. 

Jurisdictional Differences
No recovery if chance of survival at time of malpractice was less than 50%

Court allow recovery but only for medical costs and lost wages, not for lost chance of their life.

Court says that recovery is allowed for medical costs, lost wages, and for lost chance of their life.

Courts allow recovery of the wrongful death amount multiplied by the percentage of lost chance of survival, NOT in relative terms.

 

Case Name: Herskovits v. Group Health Cooperative
Case Citation: 664 P.2d 474 (Wash 1983)


Case Facts: Plaintiff had a tumor that went undiagnosed.  If the tumor had been diagnosed upon his first visit, he would have had a 39% chance of survival.  When it was caught the second time he visited, the chance of survival dropped to 25%--36% change relatively.  In the trial, the defendant's argued in their summary judgement motion that there should be no liability upon a defendant where the chance of survival is less than 50% because the decedent likely would have died anyways.  The judge in the trial court granted this motion and the plaintiff appeals this decision.

 

Issue: Whether a patient, with less than a 50% chance of survival, has a cause of action against the hospital and its employees if they are negligent in diagnosing a lung cancer which reduces his chances of survival by 14%.

 

Holding: Yes, the  court ruled that a 36% reduction in the decedent's chance for survival was sufficient evidence of causation to allow the jury to consider the possibility that the physician's failure to timely diagnose the illness was the proximate cause of death.  To decide otherwise would be a blanket release from liability for doctors and hospitals any time there was less than a 50% chance of survival, regardless of how flagrant the negligence.  The court ruled that damages should be awarded to the injured party or his family based on damages caused directly by premature death, such as lost earnings and additional medical expenses.

 

Concurring: A more rational approach to this issue would allow recovery for the loss of the chance of cure even though the chance was better than even.  The probability of long-term survival would be reflected in the amount of damages awarded for the loss of the chance, regardless of the percentage difference.  This was a 14% chance, but how would a change from 100% to 86% end up.  If there is a decrease, there should be a cause of action.

 

Dissent: Argues that the presence of the illness that more than likely will kill the plaintiff cannot result in an argument that the negligence was the proximate cause of the harm and therefore, liability should not be allowed. 

 

Multiple Sufficient Causes:

 

Restatement Section 27: Multiple Sufficient Causes:

If multiple acts occur, each of which under section 26 would have been a factual cause of the physical harm at the same time in the absence of the other act, each act is regarded as a factual cause of the harm.
Synergistic Cause: Where two or more causes combined effect is greater than the sum of their parts.

Overdetermined Cause: All actors held liable where a subset of them committing the act would have sufficed to cause the harm at issue.

 

Exceptions to Multiple Sufficient Causes:

If one of the sufficient causes was naturally caused, then the doctrine of multiple sufficient causes does not apply.

If two causes, that are both sufficient, arrive at distinct, separate times, liability is imposed upon the defendant which caused the harm first.

If one of the causes would be sufficient to cause the damages, but the other cause would not be, then both defendants would not be liable for damages.

 

Case Name: Kingston v. Chicago & N.W. Ry.

Case Citation: 211 N.W. 913 (Wis. 1927)


Case Facts: P's house burned down from a fire.  The fire was comprised of two fires that converged and took down the house.  D was responsible for the creation of the northeast fire and the evidence in the trial suggested that the northwest fire was also started by a human--not natural causes.  The jury concluded that both fires were the proximate cause of the damages to P's house.  The trial court found in favor of P and assessed damages in full against D.  D appealed stating that the other fire starter was partially at fault.

 

Issue: Whether D, which is found to have been responsible for the origin of the northeast fire, escapes liability because the origin of the northwest fire, is not identified, although there is no reason to believe that it had any other than human origin.

 

Holding: No.  It is settled in the law of negligence that any one of two or more joint tortfeasors, are each individually responsible for the entire damage resulting from their joint or concurrent acts of negligence.  Each wrongdoer adopts the conduct of his co-actor and for the further reason that it is impossible to apportion the damage or to say that either perpetrated any distinct injury that can be separated from the whole.  The ruling prevents injustice because otherwise the person who was injured does not get compensation.  Thus, where two causes, each attributable to the negligence of a responsible person concur in producing an injury to another, either of which causes would produce it regardless of the other, the defendant will be held liable.

 

Hypo
Bob and Alex negligently riding motorcycles on a horse trail.  Paul is on a horse.  2 motorcycles ride past Paul on either side.  The noise from the motorcycles causes the horse to bolt. Paul suffers injury and sues.  Did Bob cause Paul’s injuries?  Alex? Both?  Neither?

· Need to know whether one motorcycle would be sufficient to cause the accident.  If an individual was sufficient, then the plaintiff could sue one or both.  

 

Intermediate Causes 
Alternative Liability
Restatement 28: Burden of Proof:

When the plaintiff sues all of multiple actors and proves that each engaged in tortious conduct that exposed the plaintiff to a risk of harm

And that tortious conduct of one or more of them caused the plaintiff's harm

But the plaintiff cannot reasonably be expected to prove which actor or actors caused the harm

The burden of proof of factual causation is shifted to D.

 

· As opposed to the multiple sufficient causes doctrine, intermediate/alternative causes is when there are alternative causes that could have caused the harm.  It is an evidentiary tool that shifts the burden to the defendant to prove causation.

 

Case Name: Summers v. Tice

Case Citation: 199 P.2d 1 (Cal. 1948)


Case Facts: P went quail hunting with two others and during the hunt, both defendants shot at a quail in P's direction and two shells hit the plaintiff.  P sued D for negligence and the trial court ruled in favor of P and rejected findings of plaintiff's contributory negligence or assumption of risk.  D appealed stating that they are not joint tortfeasors and thus not joint and severally liable as they were not acting in concert and there is not sufficient evidence to show which defendant was guilty of the negligence which caused the injuries.  D1 argued that there is evidence that it was the other D because D2 admitted to a 3rd party his shot hit P.

 

Issue: Whether the judgement against both plaintiff's may stand when there is not clear evidence who caused plaintiff's negligence.

 

Holding: Yes.  It has been held that where a group of persons are on a hunting party, or otherwise engaged in the use of firearms, and two of them are negligent in firing in the direction of a third person who is injured thereby, both of those so firing are liable for the injury suffered by the third person, although the negligence of only one of them could have caused the injury.  To hold otherwise would be to exonerate both from liability, although each was negligent, and the injury resulted from the negligence.  Policy considerations against shifting the burden of proof to the defendant's in these situations.  The same reasons of policy and justice shift the burden to each of the defendants to absolve themselves if they can to push the burden on the guilty plaintiff.

 

Market Share Liability
Elements
All named defendants are potential tortfeasors

Alleged products of all tortfeasors are fungible (share same properties, materially identical)

Courts have held that lead paint and asbestos products do not qualify as fungible because they don’t have homogenous properties.

Plaintiff, through no fault of her own, cannot identify which defendant caused injury

Plaintiff brings in as defendants those representing a substantial market share

 

· Policies for Market Share Liability
· Corrective Justice and Fairness: Should get a right to obtain a remedy to make themselves whole

· Lowest cost avoider: Companies can burden the expense of loss as an operating cost and cheaper than having the plaintiff's pay out of pocket.

· Utilitarian/optimal deterrence: want to incentivize companies to put safe pharmaceuticals

· Information asymmetries: plaintiff doesn't have any of the information that would lead 

 

· Sindell originally held that each defendant could be held liable for the shares of absent or insolvent defendants no matter how small its share of the market.

· California Supreme Court Rolled Back this Ruling in these two cases:

· Murphy v. E.R. Squibb & Sons, Inc.: The substantial share requirement in Sindell was not met when the plaintiff sued only one manufacturer, Squibb with a 10% market share.

· Brown v. Superior Court: Held that defendant was responsible only for its proportionate share of the loss, so that the entire loss could not be thrown on a defendant with an insignificant market share.

 

· In Hymowitz v. Eli Lili & Co. the court held that no exculpation evidence was allowed because if permitted, this would allow it to escape liability in a given case and that evidence would not reduce its overall burden because of its increased share of liability for the remaining cases.  Thus, since gains and losses net out, it is cheaper administrable in the long run if no one can exonerate themselves.

 

· Hypos:
· Suppose Squib made DES in bright pink oval shape, and a woman who gave birth to a DES daughter remembers taking a pill of that shape. Does market-share approach apply?

 

· Suppose the opposite, that mother remembers was NOT a pink oval shape. Does market-share approach apply to Squib?

· No because the product that the plaintiff took was not fungible.

 

· What if woman took drug in 1955, but defendant company, Pharma, did not sell DES until 1960?

· No because the defendant would not be a potential tortfeasor.

 

Joint and Several Liability
Joint liability: Each of several obligors--any person who bears an obligation--can be responsible for the entire loss if the others are unable to pay.

Several Liability: Each person has an obligation to pay only a proportionate share, thereby casting onto the plaintiff the risk of insolvency of the other defendants.

Joint and several liability: If all defendants are present, each pays only his proportionate share.  Further, any one of the multiple defendants that contributed to the plaintiff's injury must pay the full amount of the plaintiff's damages, no matter how small the contribution.

Common law rule: Under the common law, if one of many defendant's was sued and was joint and severally liable for the plaintiff's damages, that defendant would need to pay the plaintiff 100% for the damages.

Further, because there was a common law principle that stated no wrongdoer could bring suit against another party whose wrong was no greater than its own, the defendant who paid would not be able to recover for damages.

 

California Substantial Factor in Bringing About Harm
Restatement of Torts Second: Defining the word “substantial” as: “denot[ing] the fact that the defendant’s conduct has such an effect in producing the harm as to lead reasonable men to regard it as a cause, using that word in the popular sense, in which there always lurks the idea of responsibility . . . 

 

A. Proximate Cause
 

i. One House Rule for Fires
 

ii. Rule: When an individual causes a fire that consequentially causes multiple other structures to burn, the defendant will only be held liable for the damages to the first structure that burned.

iii. Policy: The courts believed that the insurance regime would be a better way to protect against this risk as individuals are often ill-resourced to pay for all damages that occur.

 

Case Name: Ryan v. New York Central R.R

Case Citation: 35 N.Y. 210 (1866)

 

Case Facts:  One of the train engines possessed by D caused a negligent fire to its woodshed, and this led to the destruction of P's home by fire.  P brought suit against D for damages sustained to his house resulting from the fire.

 

Issue:  Is the defendant liable to the plaintiff for the damages sustained by the burning.

 

Holding: No.  This action cannot be sustained for the reason that the damages incurred are not the immediate but the remote result of the negligence of the defendants.  The immediate result was the destruction of their own wood and sheds beyond that, it was not the proximate cause and therefore, no liability should be established.  The court believed that the insurance system is a better way for damages to be paid to the plaintiff.  Sustaining damages against the plaintiff would subject the defendant to a liability against which no prudence could guard, and no one could afford.

 

iv. Directness Test
0. Rule: 

. Consequences which follow in an unbroken sequence, 

a. Without an intervening efficient cause, from the original negligent act, 

b. Are natural and proximate and for such consequences the original wrongdoer is responsible, 

c. Even though he could not have foreseen the particular results that did follow.

1. Directness is vague though and you don't really know what is "direct enough" to trigger liability.

 

Case Name: In re Polemis & Furness, Withy & Co.

Case Cite: 1921, 3 K.B. 560

 

Case Facts: Appellants chartered a boat to transport cargo to Casablanca, Morocco.  Appellant then hired a company to remove the cargo.  An employee of this company negligently dropped a plank into the holding area and this caused a spark.  This spark then combined with the fumes from the gas in the hold and an explosion occurred.  The shipowner sued the charterers for damages alleging that the loss of the vessel was due to the negligence of the charters servants.  The charterers contended that they were protected by the contractual language and that the negligent act did not proximately cause the harm because it was too remote.  

 

Issue: Whether the negligent act by the servant of the appellate, that caused the damages alleged by the respondent, were the proximate cause of the harm when the specific act that did occur was not foreseeable.

 

Holding: Yes, it was immaterial that the causing of the spark by the falling plank could not have been reasonably anticipated.  The act therefore is still negligent.  The fact that they did directly produce an unexpected result, a spark in an atmosphere of petrol that caused a fire, does not relieve the person who was negligent from the damage which his negligent act so directly caused.

 

Palsgraf Dissent:  Upholds the logic from Polemis.  States that everyone owes the world at large the duty of refraining from those acts that may unreasonably threaten the safety of others.  Not only is he wronged to whom harm might reasonably be expected, but he also is liable to those outside what would generally be thought of as the danger zone.  Thus, because the act was negligent towards the plaintiff, and the injuries were the proximate cause of the consequences the defendant is liable for the injuries.

 

v. Foreseeability Test
0. Rule: Whether the plaintiff was a foreseeable victim of the defendant's negligent acts.

1. Second Restatement 281 - Risk to Class of which Plaintiff is Member

. If the actor's conduct creates such a recognizable risk of harm only to a particular class of persons, the fact that it in fact causes harm to a person of a different class, to whom the actor could not reasonably have anticipated injury, does not make the actor liable to the persons so injured.

 

Case Name: Palsgraf v. Long Island RR

Case Cite: 162 N.E. 99 (N.Y. 1928)

 

Case Facts: A passenger was running for a train and was holding a box that was wrapped in newspaper.  The conductor reached his arm out in an attempt to help the passenger catch the moving train.  The passenger got on the train, but lost his balance and dropped the package.  The package was filled with fireworks and when it fell through the train, caused an explosion that injured plaintiff who was located on the platform of the train station.  Plaintiff sued defendant for negligence claiming that the injuries were the proximate cause of the negligence.  Defendant's argument is that the actions were not negligent towards the plaintiff because there was no duty owed, and therefore, there can be no liability for damages to the plaintiff.  The trial court ruled for the plaintiff and this was affirmed by the appellate court.  Then, the high court in NY granted review.

 

Issue: Whether the defendant's employees were careless and negligent in the way they handled the particular passenger after he come upon the platform and while he was boarding the train.

 

Holding: No, the conduct of the defendant's guard, while it may be a wrong in relation to the passenger holding the package, was not a wrong in relation to the plaintiff that was standing far away.  Nothing in the situation gave notice that the falling package had in it the potency of peril to persons thus removed.  If no hazard was apparent to the eye of vigilance, an act innocent and harmless, did not take to itself the quality of a tort because it happened to be a wrong.  The plaintiff tries to build the right to liability based upon the wrong committed to someone else.  However, Cardozo believed that she needed to show a wrong to herself, and this was not the case where transferred intent may play a role--a doctrine typically reserved for egregious cases that are so imminently dangerous as to impose a duty of prevision not far from that of an insurer.  Thus, because he did not find that there was negligence towards the plaintiff, there could be no recovery for damages.

 

Wagon Mound #1: Court held that the plaintiff dock owner's suit against a shipowner that released oil into the Sydney Harbor for negligence was not proven because proximate cause was not established.  In particular, the court held that the plaintiff's actions were not a reasonably foreseeable event of the defendant's conduct.  Plaintiff tried to argue that the fire was foreseeable, but the court stated that if it was so foreseeable that the fire by the dock owner would have been caused, they should not have welded in the first place and it would have been contributory negligent.

 

Wagon Mound #2: Plaintiff was a ship owner that sued the tanker company that spilt the oil that was ignited by the dock owner in Wagon Wheel 1.  The court stated that the spillage of oil would have presented a real risk of the oil igniting on the water such that the damages to the boat were foreseeable.

 

Bigbee v. Pac. Tel. Co. (Cal. 1983).

· Telephone booth on century boulevard near LAX, drunk driver hit the phone booth

· Plaintiff sued for negligence stating that the doors did not open properly; also--negligent placement of the phone booth close to a major intersection.

· The drunk driver was not an intervening act because it would be foreseeable that a person would be hit on a street corner.

 

ix. Foreseeable plaintiff (Palsgraf and Wagon Mound)

 

x. Risk Test
0. Rule:

. An actor is not liable for harm different from the harms whose risks made the actor's conduct tortious.

 

xi. Need to look at what the risk was with the defendant's conduct and determine whether the harm resulted from that risk.

 

xii. Proximate Cause Hypo
0. Richard, a hunter, finishes his day in the woods and stops at a friend's house while walking home. His friend's nine-year-old daughter, Kim, greets Richard, who hands his loaded shotgun to her as he enters the house. Kim drops the shotgun, which lands on her toe, breaking it.  Presume the gun is not unusually unwieldy or heavy. Is Richard liable?

. Under risk test,  no liability because the risk associated with the negligent act was that the child would shoot someone.  

a. Foreseeability, you would say that it (look at the foreseeable risk that made the actions dangerous)

. Directness test would be met because it flows from the actions

 

xiii. Intervening Causes (Assess After Running Through the Proximate Cause Issues)
Need to ask whether an intervening act was foreseeable in light of the defendant's negligence.

Criminal activity normally breaks the chain of a defendant's negligent acts. Jailbreak scenario

Palsgraf: carrying fireworks was maybe negligent and an intervening act that would relieve liability

Wagon Mound #2: People are likely to do things in a harbor and that is foreseeable so no intervening act.

 

Intervening Causes Hypos
Suppose Dan negligently hits Patricia while speeding in his sports car.  Patricia is injured and taken to a hospital where a doctor negligently operates on her.  Is Dan liable for the additional or greater severity of her injuries caused by the doctor’s negligence?

. Yes, it is foreseeable that the person would receive bad medical care.  Is it probable--no, but it is foreseeable.

 

xv. A gasoline truck owned by D oil company negligently spills gasoline in the street.  Albert, who is unaware of the spilled gasoline, negligently tosses away a match after lighting a cigarette.  The match ignites the gasoline, severely burning Patricia.  Is D liable? 

0. Yes, it is foreseeable that someone would light their cig in the street.

 

xvi. Variation: Same facts, except Albert sees the gasoline and deliberately throws the match with the purpose of injuring Patricia.

0. Criminal act and intentional tort and much more likely that it would break the chain.  Not foreseeable that the person would use the oil spill to commit a battery.

 

xvii. Affirmative Defenses
0. Contributory Negligence

 

General Notes:
· Contributory Negligence is established when the plaintiff has not taken reasonable care for her own safety.

· In the absence of any prima facie case for negligence, questions of plaintiff's contributory negligence or assumption of risk do not and cannot arise.

· Negligence is unreasonable harm to others, contributory negligence is unreasonable care to one's self.  Duty is not a question in contributory negligence because it is presumed that people have a duty to themselves.

· Defendant has the burden of proof to prove contributory negligence. To determine the breach for contributory negligence, you look at all the same factors to determine breach

· Cost benefit analysis

· Custom

· Statute/ negligence per se

· Etc.

 

Contributor Negligence Common Law Rule

At common law, the plaintiff's negligence, if established on the facts, generally barred her from any recovery despite the defendant's negligence

Policy for the Common Law Rule

Utilitarian Argument: Don't want the plaintiff to see negligence by defendant and simply expose themselves to the risk

 

· Comparing Butterfield and Beems:

· Butterfield highlights the common law rule in cases where the ability of each party to act prudently does not depend on cooperation with the other.  Where cooperation is not necessary between the parties, the courts historically held plaintiffs and defendants to the same standard.

· Beems highlights the common law rule in cases where coordination is necessary between the plaintiff and defendant.

 

· Gyerman follows the universal modern rule that the defendant bears the burden of proof on the issues of contributory negligence and its causal relationship to the plaintiff's harm.

 

Hypo:

Defendant drives negligently and rear-ends Plaintiff who is not wearing a seat belt and the plaintiff flies through the windshield and is severely injured.  Defendant asserts defense of contributory negligence. Was Plaintiff negligent in failing to wear a seat belt?  Why or why not?  How would this change Plaintiff’s recovery?

. Failing to wear a seatbelt may have barred recovery, but that would only bar the recovery related to the plaintiff's failure to wear a seatbelt.  However, if the impact was so severe that the plaintiff was paralyzed, they would be able to recover for that.  There is a complete bar to the element of negligence on the part of the plaintiff.

 

Case Name: Butterfield v. Forrester 
Case Citation: 103 Eng. Rep. 926 (K.B. 1809)

 

Case Facts: P was riding a horse through town and his horse tripped on a log that was lying in the road.  The log in the road was originally a pole that was used by the defendant to make repairs to his house.  A witness stated that if the plaintiff had not been riding very hard, he might have avoided the log, but the plaintiff was riding violently, and thus he did not observe the obstacle and this led to his injuries.

 

Issue: Can a plaintiff sue for negligence when the plaintiff himself did not use reasonable and ordinary care.

 

Holding: No, if a person riding was riding without ordinary care, he should not be able to recover for a claim for negligence.  Two things need to happen for the negligence claim to be sustained.  One: an obstruction in the road by the fault of the defendant and Two: no want of ordinary care to avoid it on the part of the plaintiff.
 

Case Name: Beems v. Chicaco, Rock Island & Peoria R.R.
Case Citation: 12 N.W. 222 (Iowa 1882)

 

Case Facts: A brakeman was trying to uncouple the tender that connected two trains.  He attempted to first remove it but the trains were moving too fast.  He then came out from under and told them to check their speed.  This signal was not obeyed and he was authorized to believe that the speed would slow.  Thus, the jury was instructed to believe that his actions would not be contributorily negligent.  However, the defendant was trying to argue that his foot being caught in the rails was also contributorily negligent and therefore, plaintiff should not be able to recover.

 

Issue: If a brakeman's foot was caught in between the rails, but the defendant's actions were negligent, can the plaintiff recover.

 

Holding: Yes, even though the plaintiff may have been acting negligently by getting his foot stuck in the rails, he should be able to recover because the defendant was negligent.

 

Case Name: Gyerman v. United States Lines Co.
Case Cite: 498 P.2s 1043 (Cal. 1972)

 

Case Facts: Plaintiff was a longshoreman and was offloading fishmeal sacks from a warehouse.  The sacks are supposed to be stacked in a certain way, but they were not.  Plaintiff notified someone from the defendant's company but the defendant's agent said that nothing could be done about it.  The sacks ultimately fell and the plaintiff was injured.  The trial judge found that the defendant was negligent in its failure to stack the fishmeal sacks in a safe way and this was the proximate cause of plaintiff's harm.  But he also found that the plaintiff's negligence in not stopping work in the face of danger barred his cause of action.  The case then went up on appeal and the California Supreme Court considered the issue of contributory negligence.

 

Issue: Can a plaintiff's action for negligence be barred when the defendant has not met its burden of proof in establishing that the plaintiff's contributory negligence was the proximate cause of the injuries.

 

Holding:  No.  While the California Supreme Court agrees that both parties were negligent, it found that the evidence provided by the defendant was insufficient to support a contributory negligence defense which barred the claim.  Defendant's argument was that it was not incumbent upon them to prove that the condition complained of was correctable and in any even there is evidence supporting the trial courts findings.  However, the court did not believe that there was any finding that the plaintiff's negligence brought about the shifting of the sacks which led to the injury.  Thus, the court stated that it was their duty to find out whether the inaction to tell his supervisor was a substantial factor in bringing about the plaintiff's harm.  However, no evidence was entered into the trial that showed what procedures would have taken place had he informed his boss, and in the absence of evidence, the court remanded the case for a retrial on the issue of contributory negligence.

 

xxvi. Last Clear Chance: Exception to Contributory Negligence Common Law Rule
 

General Notes:
· To ameliorate the harsh effects of the common law contributory negligence rule, courts adopted the last clear chance doctrine that states:

· The party who last has a clear opportunity of avoiding the accident, notwithstanding the negligence of his opponent, is considered solely responsible for it.

 

· Policies for Last Clear Chance:

· Just because the plaintiff does something negligent, we don't want the defendant to take risky accidents.

· Utilitarian argument: Putting the burden on those with the last clear chance seems to maximize societal welfare by reducing injuries.

· Corrective justice: the individual who has the last clear chance to avoid the accident is more morally culpable.

 

Case Name: Fuller v. Illinois Central RR

Case Cite: 56 So. 783 (Miss. 1911)


Case Facts: P was driving a wagon across a train track and a train was late and rapidly approaching.  Train saw the wagon 660 feet from the crossing and the train could have stopped in 200 feet.  Nevertheless, the only warning provided was a short routine whistle 20 seconds before the train crashed into the wagon.  Plaintiff died immediately and the plaintiff's estate sued for negligence.  The defendant asserted contributory negligence and in response, the plaintiff stated that the defendant's servant had the last clear chance to avoid injury either by braking or promptly sounding the whistle.  The trial court found for the defendant and the plaintiff appealed.

 

Issue: Can the defense of contributory negligence be sustained when the defendant had the last clear change of avoiding accident?


Holding: No, in this case, the train could have stopped, and if the conductors were acting reasonably, they would have saw the perilous position of the plaintiff who could not see in his peripherals because he was in a wagon.  No whistle was blow despite the fact that the train saw him with adequate time to stop.  Thus the court believed that the crisis could have been averted.  And, since the party who has the last clear opportunity of avoiding the accident, notwithstanding the negligence of his opponent, is considered solely responsible for the injury.  Thus, the court reversed and remanded the case. 

 

· Emergency Life Saving: Exception to Contributory Negligence Common Law Rule
· If an individual reasonably engages in life saving activities, contributory negligence would not be a bar to recovery.
· Eckert: Kid was run over by train and train was negligent for not blowing horn or stopping.  Railroad raised on appeal contributory negligence
· Majority agrees with decedent because he was reasonable in attempting to save the child

· Holding would not be the same if child was a cat because a reasonable person would not rescue the cat

· If he knew he would die, then it wouldn’t be reasonable

 

· Other Exceptions to Contributory Negligence

· Does not apply to intentional torts

· Does not apply to willful and wanton acts by D

 

· Comparative Fault

· Two Types of Comparative Fault
· Pure Comparative Fault: Apportion damages based upon the plaintiff and defendant's relative percentage contribution to the injuries.

· Modified Comparative Fault: If the plaintiff is more than 50% at fault for the injuries, contributory negligence is a complete bar to recovery.

 

· Policies for Comparative Fault

· Fairness--minor acts of fault by P and No recovery

· But might be unfair if P extremely culpable/at fault.

· Defendant is more morally culpable for exposing risk to others.

· Corrective Justice and compensation: If not for the defendant's negligence, the plaintiff would not have suffered injury.

· Administrability - hard to precisely assess fault

· Utilitarian argument - comparative fault system provides greater incentives for D's care.  Thus, societal welfare would be maximized.

· Overly cautious

 

· Comparative Fault and Last Clear Chance

· Before comparative fault, defendant would be fully liable because he had the last clear chance to avoid the accident.

· With comparative fault, last clear chance is embedded in the comparative fault principles, but there will not be 100/0 because some part of her negligence will be baked into the recovery

 

Case Name: Li v. Yellow Cab Co. of California
Case Citation: 532 P.2d 1226 (Cal. 1975)

 

Case Facts: P attempted to cross three lanes and enter a service station.  D was travelling at excessive speeds, went through a yellow, and collided with P.

 

Issue: Whether the California jurisdiction should adopt a comparative negligence law instead of the traditional common law rule of contributory negligence.

 

Issues with adoption:

· Administration of a rule of comparative negligence when there are multiple parties:  If not all parties are in the courtroom, it will be hard to evaluate relative negligence, and this assessment would not preclude the issue in future cases for the parties not present in the lawsuit.

· Fact-finding in a comparative negligence system: The assigning of a percentage factor by the jury can become a matter of perplexity.

· The traditional doctrines of last clear chance and assumption of risk complicate the specific form of comparative negligence to adopt: Last clear chance would go away and assumption of risk would play into the calculation.

· Treatment of willful misconduct: the court believed that a comprehensive comparative negligence system would allow for the appropriate apportionment in all cases involving misconduct falling short of intentional.

 

Holding: The "pure form" of comparative negligence should be adopted in this state as opposed to the other method which apportions fault up to the point which the plaintiff's negligence is equal to or greater than D.  This prevents the scenario where a plaintiff who is 49% at fault recovers 51% of damages, but where plaintiff is 50% at fault, there is no recovery.  The partial rule simply lowers, but does not eliminate the bar of contributory negligence.

 

Dissents: The law should be retroactive, the legislature should modify the law if it is in the statute.

 

· Assumption of Risk
 

i. General Notes:
· Assumption of Risk: Plaintiff appreciated the risk but undertook activity anyway.

· Assumption of risk at common law was a complete bar of recovery.

· We will be dealing with implied assumption of risk because that is where the common law tort principles rule.  If the assumption of risk is explicit, then the liability will be governed by contract principles.

 

ii. Traditional common law assumption of risk.  These factors are also used to determine whether a plaintiff's behavior is unreasonable when going through the analysis for secondary assumption of risk:

· Plaintiff has specific knowledge of the risk

· Plaintiff appreciated the nature of the risk

· Plaintiff voluntarily proceeded

· Restatement 2nd adds a willingness by plaintiff to accept responsibility for risk.

 

iii. Assumption of Risk in Comparative Fault Jurisdiction
· The modern assumption of risk framework was set forth by the court in Knight v. Jewett and states that the analysis should be as follows:

. Determine whether you are dealing with express or implied assumption of risk.

. If express assumption of risk, analyze liability under contract principles.

i. If implied assumption of risk, analyze whether the activities fall into "primary" or "secondary" assumption of risk.

1. If primary assumption of risk, plaintiff's actions are a complete bar to recovery.

2. If secondary assumption of risk, use the traditional assumption of risk factors to determine whether the plaintiff's actions were unreasonable.

a. If the plaintiff's actions were reasonable, plaintiff did not assume the risk

b. If the plaintiff's actions were unreasonable, plaintiff assumed the risk.

1. If plaintiff's actions were unreasonable, plaintiff's assumption of risk factors into the contributory negligence analysis and plaintiff's recovery will be based on whether the jurisdiction applies pure or modified assumption of risk.

1. If the jurisdiction applies pure comparative fault, plaintiff's unreasonable assumption of risk would reduce recovery.

2. If the jurisdiction applies modified comparative fault, plaintiff's unreasonable assumption of risk would also reduce recovery.  But, if the jury decides that the plaintiff's unreasonable assumption of risk was more than 50% responsible for the injuries, plaintiff's action for recovery would be barred.

 

iv. Primary v. Secondary Assumption of Risk

· The "primary assumption of risk cases" is when the defendant owes no duty to protect the plaintiff's from a risk of harm, whether the plaintiff's conduct was reasonable or unreasonable.

. Primary assumption of risk normally occurs when the risk of injury is inherent in the activity. 

a. Example: Getting hit with a foul ball when sitting on the first base line.

 

v. The "secondary assumption of risk" is when the defendant has breached his duty of care owed to the plaintiff, the defendant cannot be entirely relieved of liability and the comparative fault principles would apply.

· Nevertheless, after secondary assumption of risk is established, you analyze the plaintiff's behavior under the traditional assumption of risk factors to determine whether the plaintiff, in effect, consented to the risk.

· Example: Getting hit by a foul ball that went through the netting behind home plate.

 

vi. Secondary Assumption of Risk: Analysis as to whether Plaintiff acted Reasonably

· Use the traditional common law factors stated below:

. Plaintiff has specific knowledge of the risk

a. Plaintiff appreciated the nature of the risk

b. Plaintiff voluntarily proceeded

c. Restatement 2nd adds a willingness by plaintiff to accept responsibility for risk.

· Ask whether the defendant consented to the risk.

 

vii. Assumption of Risk in Comparative Fault Jurisdictions

· In a comparative fault jurisdiction, there is arguably no assumption of risk.  Either assumption of risk has become something (1) where there is no duty owed to plaintiff or (2) it folds into contributory negligence--looks at whether you reasonably or unreasonably expose yourself to risk.

· Under comparative fault, the assumption of risk is effective contributory negligence and the plaintiff's share of the negligence is a reduction to recovery.

 

viii. Fireman's Rule:

· Covers police officers and other public officials who enter private premises in order to maintain public order by responding to a fire or burglar alarm.

· One who has knowingly and voluntarily confronted a hazard cannot recover for injuries sustained thereby.

. Idea is that firefighters cannot recover for injuries for negligently started fires.  If it were started recklessly or intentionally, the firefighters may be able to sue.

 

Case Name: Lamson v. American Axe & Tool Co. (Common Law Assumption of Risk Case)
Case Cite: 58 N.E. 585 (Mass. 1900)

 

Case Facts: P was an employee that painted hatchets.  A new drying rack was installed where the hatchets would dry and P complained to his supervisor that the racks were not safe because the movement of the close by machinery could cause the hatchets to fall.  The supervisor stated that he would have to use the racks of leave.  Ultimately, a hatchet fell from the racks and injured P.  P sued D for negligence but the trial court found for D.  P appealed.

 

Issue: Did P assume the risk of injury by continuing to work for the employer when he continued to work despite the dangers identified.

 

Holding: Yes, the plaintiff appreciated the danger more than anyone else.  While he complained, he stayed and took the risk.  He did so none the less that the fear of losing his place was one of his motives.

 

Case Name: Murphy v. Steeplechase Amusement Co. (Common Law Assumption of Risk
Case Citation: 166 N.E. 173 (N.Y. 1929)

 

Case Facts: Plaintiff was a visitor at defendant’s amusement park and was injured when he participated in a park attraction. Plaintiff fell off of the moving belt and fractured his kneecap. He stated in his complaint that the belt was dangerous to life and limb in that it stopped and started violently and suddenly and that it was not properly equipped to prevent injuries to persons who were using it without knowledge of its dangers. Plaintiff further added that it was operated at a fast and dangerous rate of speed and was not supplied with a proper railing, guard, or other device to prevent a fall. Judgment was initially rendered in favor of plaintiff but the appellate court reversed.

 

Issue: Did the defendant assume the risk of injury by walking onto the flopper while it was moving such that recovery would be precluded?

 

Holding: Yes, the greatest risk to the plaintiff was a fall and this was the very hazard that was invited and foreseen by his conduct.  He took the chance of a like fate, with whatever damage to his body might ensue from such a fall.  Nothing happened to the plaintiff except what common experience tells us may happen at any time as the consequence of a sudden fall.  Reversed.

 

Case Name: Knight v. Jewett
Case Citation: 3 Cal.4th 296


Case Facts: P and D were playing a touch football game.  P got roughed up a bit on a play and said to D to calm down.  The next play, P got injured and there was a dispute regarding the facts. P states that D picked the ball and ran her over.  D states that he went up for a pick, came down, and then stepped on P's finger.  P sued D for negligence, assault, and battery.  Defendant's argument was that the reasonable implied assumption of risk continues to operate after Li and therefore a complete defense is provided.  Further, in this regard, the defendant alleged that the duty of care was lowered to a reckless or intentional harmful conduct standard.  P asserted that the doctrine of implied assumption of risk has been substituted for the comparative fault principles.  The trial court and the court of appeal granted and affirmed motions for summary judgement and the case was appealed to the CA high court.

 

Issue: Whether the doctrine of assumption of risk precludes recovery for the plaintiff when playing an active sport and the defendant does not engage in intentional or reckless behavior.

 

Holding: No.  The court believes that there are two assumption of risk cases that have different outcomes.  The "primary assumption of risk cases" is when the defendant owes no duty to protect the plaintiff's from a risk of harm, whether the plaintiff's conduct was reasonable or unreasonable.  The "secondary assumption of risk" is when the defendant has breached his duty of care owed to the plaintiff, the defendant cannot be entirely relieved of liability and the comparative fault principles would apply.  That said, in looking at whether there is a duty of care, you look to the nature of the activity.  Here, since CA courts state that it is improper to hold a sports participant liable unless the defendant engages in intentional injury or reckless conduct outside the range of ordinary activity, that is the duty of care.  Further, as there is no dispute that the defendant's actions breached that duty of care, the first set of assumption of risk principles apply.  Thus, there is a full defense and summary judgement was appropriate.

 

Dissent: Thinks that the nature of the game increases the standard of care to a higher level and therefore, evidence regarding expectations of conduct should have been presented.

 

Case Name: Kahn v. East Side Union High School District
Case Cite: 31 Cal.4th 990 (2003)

 

Case Facts: P dove in the shallow end of the pool and broker her neck.  P then sued D alleging that the injury was caused in part by the failure of her coach to provide her with any instruction in how to safely dive into a shallow racing pool.   She also alleged lack of adequate instruction and that the coach breached his duty of care and was negligent.

 

Issue: What is the duty of care owed to students/athletes and was this duty breached in the current case.  

 

Holding: A sports instructor may be found to have breached a duty of care to a student or athlete only if the instructor intentionally injures the student or engages in conduct that is reckless in the sense that it is "totally outside the range of ordinary activity".  Because the activities here were not outside the ordinary range of activity, there was no breach of duty and therefore the assumption of risk doctrine precludes liability.

 

Dissent: The standard of proof should be a reasonable person, because inherent in any coaching environment is the presence of "pushing" to the next level. There is now separate standards between coaches and teachers in the classroom

 

Notes:
· Because of administrability issues and the type of cases that this would drag into court, the court thinks that a reckless standard is more appropriate for coaches.

· In the classroom, people only really get injured when people are acting unreasonably.  However, in sports, people get injured even when people are acting reasonably and so you want to take out the super close cases

 

xi. Strict Liability
· Vicarious Liability

. Vicarious Liability: A defendant is strictly liable for the conduct of someone else.

a. Mainly happens when employers are on the hook for the employees misdeeds

. Employee would be evaluated against the negligence standard, and if that can be shown, the employer would be strictly liable.

i. Liability for employee's wrongdoing has to be within the scope of their responsibilities

ii. For independent contractors, you would need to prove that 

1. Defendants were operating under their control and 

2. The defendants obtained an economic benefit.

 

xii. Policy:

· Incentives for better training of employees

· Employers are better suited to fund the damages

· Information asymmetry--employers know better about the risks.

 

xiii. Fires

· Only intentionally started, but unintentionally spread fall into strict liability.  

· If the defendant intentionally tries to spread, you would have an intentional tort

· Unintentional fires/torts have to be evaluated against the negligence standard.

 

xiv. Animals

· Three Possible Rules

. Majority Rule: If your animal has dangerous propensities, you are liable under a strict liability regime no matter the level of care.  If not, we apply a negligence standard

a. Minority or SD Rule: A negligence standard is provided to all injuries resulting from animals, no matter the nature of the animal.

b. Minority Rule: Some jurisdictions have statutes that preempt dog bites as strictly liable.

 

xv. Assumption of Risk and Animal Injuries

· In some situations, such as a zoo or camping, there may be a defense available to the plaintiff for the defendant's assumption of risk.

. Apply a negligence standard instead of strict liability for animals at a zoo

a. Expertise of the zookeepers as well

 

Case Name: Gehrts v. Batteen

Cite: 620 N.W.2d 775 (S.D. 2001)

 

Case Facts: P was a 14 year old that went to pet D's St. Bernard.  When P went to pet, the dog bit her hand and caused injuries.  P sued D for damages and D's motion for summary judgement was awarded and P appeals.  P argues that there is liability under two potential legal theories.  First, she states that there is a cause for negligence, and if that does not satisfy the court, she requests that the court adopt a strict liability approach for injuries caused by dogs.  

 

Issue: Was D negligent in letting P pet her dog?

 

Holding: No, owners of domesticated animals may be held liable for harm caused by their pets if the owner knows or has reason to know that the animal has abnormally dangerous propensities.  This liability is established no matter the amount of care exercised by the owner.  Knowledge of dangerous propensities is imputed by a past attack or other circumstantial evidence supporting these propensities.  To recover, the plaintiff must establish that a duty existed between the owner and the victim and there was a breach of that duty.  In the appeal, plaintiff presented no evidence that D had any knowledge of these propensities.  D states that the act of an unprovoked bit is evidence of the animals dangerous propensities, but the jurisdiction does not allow after the fact evidence to be used in the courts.  Further, P's argument that D's restraint in the truck was unreasonable does not satisfy the court as the arguments are speculative and not based on fact.  Strict Liability is rejected as the court stated that such decisions should be left to the legislature.

 

Dissent: Questions regarding negligence are best left to the jury for a determination of what is reasonable.

 

xvi. Ultrahazardous or Abnormally Hazardous Activities

· Examples of abnormally dangerous: blasting, fumigation, transportation and storage of hazardous materials

 

xvii. Governing Rules:

· Second Restatement of Torts 519: General Principle

. One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent harm

a. This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.

. This introduces the risk test under proximate cause.  

 

xviii. Second Restatement of Torts 520: Abnormally Dangerous Activities

· In determining whether an activity is abnormally dangerous, the following factors are to be considered:

. Existence of a high degree of risk of some harm to the person, land or chattels of others;

a. Likelihood that the harm that results from it will be great

b. Inability to eliminate the risk by the exercise of reasonable care

c. Extent to which the activity is not a matter of common usage

d. Inappropriateness of the activity to the place where it is carried on
e. Extent to which its value to the community is outweighed by its dangerous attributes
. Most jurisdictions disregard E and F.

· Second Restatement introduces a cost benefit analysis in determining whether the activities are abnormally dangerous.

 

xix. Restatement Third of Torts: Section 20, Abnormally Dangerous Activities

· A defendant who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity.

· An activity is abnormally dangerous if:

. The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and 

a. The activity is not one of common usage.

 

xx. Common Usage Under Restatement Third of Torts Defined:

· Common Usage: Certain activities, notwithstanding their recognizable danger, are so generally carried on as to be regarded as customary

. Although blasting is recognized as a proper means of excavation for building purposes or of clearing woodland for cultivation, it is not carried on by any large percentage of the population.

· Common usage can be described as activities in which the public takes reciprocal risks.  Thus, if the defendant creates a risk that exceeds those to which he is reciprocally subject, it seems fair to hold him liable for the results of his aberrant indulgence.

 

xxi. Policies for Strict Liability: 

· Utilitarian argument that the strict liability regime would provide optimal deterrence; company can spread the cost into the product which can be used to pay for damages; insurance to take out to cover damages.

· Corrective justice argument that the blasting company should pay even though they were not negligent because it would not be fair for the person to pay for their own injuries.

· Administrability problem: hard to sort through evidence to find out what happened.

· Abnormal, non-reciprocal risk so it should be strict liability

· Counterarguments

. Res ipsa provides a way to make the negligence system work, 

a. Blasting is common so why have strict liability for a common activity

 

Case Name: Spano v. Perini Corp.

Cite: 250 N.E.2d 31 (N.Y. 1969)


Facts:  P was the owner of a garage that was wrecked by a blast that occurred when D ignited dynamite while it was constructing a tunnel in NYC.  Although both plaintiffs alleged negligence in their complaints, no attempt was made to show that the defendants had failed to exercise reasonable care or to take the necessary precautions when they were blasting.  Instead they chose to rely upon the principal of absolute liability either on a tort theory or 3rd party beneficiary theory.  The trial judge held that there was no need to show negligence to impose liability and they awarded damages to the plaintiffs.  The appellate court reversed declaring that there needs to be proof of negligence.  This was then reviewed by the high court in NY.

 

Issue: Whether a person who has sustained property damage caused by blasting on nearby property can maintain an action for damages without a showing that the blaster was negligent.

 

Holding: Yes, one who engages in blasting must assume responsibility and be liable without fault for any injury he causes to neighboring property.  
 

Case Name: Indiana Harbor Belt RR v. American Cyanmid Co

Case Cite: 916 F.2d 1174 (7th Cir. 1990)

 

Facts: D a chemical manufacturer, leased a railroad car which it filled with liquid acrylonitrile, a highly toxic chemical that was being shipped to new jersey via rail.  Several hours after the car arrived in P's rail yard, employees noticed a leak.  Ultimately, the Illinois EPA ordered decontamination measures that cost the plaintiff $1M.  The plaintiff then brought this action against D to recover the cleanup costs.  The trial judge ruled in favor of D's summary judgement motion and P appealed.

 

Issue: Whether the transportation of the chemical was an abnormally dangerous activity such that the spill of the chemicals would result in the defendant being strictly liable for the damages.


Holding: The transportation of the chemicals itself was not an inherently dangerous activity.  No one suggests that the leak was caused by the inherent properties of the chemicals.  It was caused by carelessness.  Accidents that are due to a lack of care can be prevented by taking care; and when a lack of care can be shown in court, such accidents are adequately deterred by the threat of liability for negligence.  Plaintiff tries to state that the transport of the chemicals through the neighborhoods is abnormally dangerous, but there is likely no realistic option to better transport the goods than by rail through the yard it went through, and people shouldn’t be living near the rail yard so that isnt the defendants fault

 

· Madsen v. East Jordan Irrigation Co.: Percussive shock of the blasting was upsetting to the minks and the mother minks killed the mink.  No liability because the harm was not a foreseeable risk.  

· With abnormally dangerous activities, the directness test does not get used.  You use the risk analysis.

 

· Hypos:

· Bug-Killers, a local exterminating company, has been hired to fumigate a local apartment building.  They seal off the building in a non-negligent fashion, but it turns out that the tent they use has a defect, that they could not have reasonably discovered.  The defect allows some escape of the pesticides into the next door apartment building sickening several of the tenants.  Can Bug-Killers be held liable despite their non-negligence for the tenants’ injuries?

· Yes, because fumigation is an abnormally dangerous activity and thus is under a strict liability regime.

 

xxiv. Bug-Killers once again is hired to exterminate bugs from the apartment building, but this time as the exterminator is parking his car, a pedestrian runs behind the truck and is struck as the driver is backing up. Should a strict liability or negligence standard apply to determine the driver’s liability? If so, do any defenses apply?

· You could use negligence for the employee backing up.  Not strict liability for him because backing up is not what makes fumigation dangerous.  But, the company could be strictly liable for the injuries under a vicarious liability theory.  Employer's claim is dependent on the merits of the employee's claim as well.

 

xxv. Bug-Killers is engaged in fumigating activity, using flammable pesticides. Christopher passes by and negligently throws a match into the area, causing an explosion which seriously injuries Patrick. Is Bug-Killers strictly liable to P? If so, do any defenses apply?

· There would be strict liability because it would be reasonably foreseeable that this risk would occur so there would be no break in the chain of causation.

 

xxvi. Bug-Killers is engaged in fumigating activity, using flammable pesticides. Christopher passes by and intentionally throws a match into area, causing an explosion which seriously injuries Patrick. Is Bug-Killers strictly liable to P? If so, do any defenses apply?

· Bug killers will only be liable if Patrick's actions would be foreseeable.  P's criminal actions may be an event that breaks the chain of causation.

 

xxvii. Bug-Killers is engaged in fumigating activity, using flammable pesticides. Christopher passes by and negligently throws a match into area, causing an explosion which seriously injures him. Is Bug-Killers strictly liable to Christopher? If so, do any defenses apply?

· Doesn’t really show that he knowingly and unreasonably subjected himself to risk, and in a comparative fault jurisdiction, it seems like it would be primary assumption of risk and that would bar recovery.

 

xxviii. Bug-Killers is engaged in fumigating activity.  The property undergoing extermination is fully tented and there are warning signs throughout the tent.  Christopher is curious to check out one of the apartments in the building and wants to get a sneak peak before other potential renters.  He sees the warning signs, but enters the building anyway.  He becomes quite sick afterwards and needs to be hospitalized for inhalation of the pesticides.   Is Bug-Killers strictly liable to Christopher?  If so, do any defenses apply?

· This is a clear case where there is assumption of risk and that would be a defense.  There would be secondary assumption of risk in comparative fault, its unreasonable, and there would be comparative fault.

 

xxix. Bug-Killers is engaged in fumigating activity.  One of its employees who sets up some of the pesticide bombs fails to leave the apartment before the bomb goes off and is injured.  Can he sue his employer, Bug-Killers, on a strict liability basis?  If so, do any defenses apply?

· The danger is an inherent risk of his job and so this would be primary comparative fault, but if the company did not train, then there also may be liability for the employer.

 

xxx. Products Liability

· Manufacturing Defects

. Rule: 
. A manufacturer is strictly liable for damages that result from a product that was not manufactured to specifications.
 

xxxi. Policy Supporting Strict Liability:

· Least cost avoider: The manufacturer is in the best and most knowledgeable position to minimize the losses that arise out of the general use of its product.

· Deterrence

· Access to insurance

· Loss spreading: The defendant producer is able to spread the damages among many consumers, thus cushioning the misfortune experienced by the injured consumer.

. Courts however reject this theory stating that if this principle were adopted, it would extend the doctrine of strict liability to all situations where the losses could be distributed.

· Information asymmetries: Strict liability simplifies the law by eliminating the need to resort to res ipsa loquitur.

· The foodstuffs analogy: For goods sold in a sealed container, the law exempted the retailer from liability, but allowed a direct suit against the manufacturer, albeit on a negligence theory.

· Corrective Justice: The loss should be placed on the party who created the dangerous condition, not the party who suffered from it.

 

xxxii. Circumstantial evidence supporting inference of product liability

· It may be inferred that the harm sustained by the plaintiff was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the plaintiff:

. Was of a kind that ordinarily occurs as a result of product defect; and

a. Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution.

· Once you proffer evidence that suggests there may be circumstantial evidence, you can use res ipsa to provide products liability and this shifts the evidence burden to the defendant and then they need to show that it was not a product defect.  Does not automatically establish strict liability.

 

Case Name: Escola v. Coca Cola Bottling of Fresno

Case Cite: 150 P.2d 436 (Cal. 1944)


Case Facts: P was a waitress and was injured when she was placing coca cola bottles in the fridge.  P alleged that D had been negligent in selling bottles containing said beverage which on account of excessive pressure of gas or by reason of some defect in the bottle was dangerous and likely to explode.  Jury entered a verdict in favor of P and the appellate court affirmed.  Then D appealed to the California Supreme Court.

 

Issue: When a manufacturer places a product on the market, and said product causes injuries to the user of the product, should a strict liability regime be imposed upon the defendant.

 

Holding: Yes. The court stated that the manufacturer is responsible for an injury caused by such an article to any person who comes in lawful contact with it.  Even if there is no negligence however, public policy demands that responsibility be fixed wherever will most effectively reduce the hazards to life and health inherent in defective products that reach the market.  The court thought that the manufacturer was the cheapest cost avoider, could mitigate the losses through insurance policies and spread the cost out amongst the public.  While there is an argument that the retailer has sold products with implied warranties, the court believes that the liability of the retailer should not only apply to the immediate purchaser.  Here they believed that the manufacturer is really selling to the customer through the retailer and thus, liability should go all the way back to the manufacturer.

 

Case Name: Speller v. Sears, Roebuck and Co.

Case Citation: 790 N.E.2d 252 (N.Y. 2003)


Case Facts: P's decedent died in a house fire.  P alleges that the fire was caused by defective wiring in the refrigerator, a product manufactured by Whirlpool and sold by Sears.  Because part of the refrigerator had been damaged, P tried to prove their claim circumstantially by establishing that the refrigerator caused the house fire and therefore did not perform as intended.  In support of this claim, P had three expert witnesses which testified to the fact that the fire was likely started by the fridge.  D stated that the fire was caused by a grease top fire and this evidence was at odds with P's evidence.  D motioned for summary judgement and the trial court awarded the motion.  P appealed.

 

Issue: Is a plaintiff required to show evidence of a specific cause upon a motion for summary judgement in order to create a material dispute of fact?

 

Holding: No, first, such an approach would allow a defendant who offered minimally sufficient alternative cause evidence in a products liability case to foreclose a plaintiff from proceeding circumstantially without having a jury determine whether defendant's evidence should be credited.  Second, is misinterprets the court's role in adjudicating a motion for summary judgement, which is issue identification and not resolution.

 

Hypo:
· Laverne purchases a new car.  She drives the car 1000 miles without incident.  One day on her way home from work she is stopped at a red light and leans back in her seat to rest until the light changes.  Suddenly, the seat collapses backwards causing Laverne to hit the accelerator and her car to shoot out into oncoming traffic where she collides with another car.  Laverne is injured in the crash and her car is destroyed in a fire that results from the crash.  Does Laverne have to establish whether there is a manufacturing defect or a design defect?

· Defect is not the type that typically happens in the absence of a defect, and thus circumstantial evidence

 

xxxiv. Design Defects

· Rule:

. Design defects are "strictly liable" BUT that depends on whether the design was reasonable or not. Reasonableness is assessed using one of the three tests below:

. Reasonable Expectations Test:  
1. A manufacturer is liable for a defect in design in which the manufacturer could have reasonably foreseen would cause or enhance injuries, which is not patent or obvious to the user, and which in fact leads or enhances the injuries of the user.

a. Utilitarian argument that societal welfare is maximized when consumers have choices and autonomy in decision making.  

 

Case Name: Volkswagen of America, Inc. v. Young

Case Cite: 321 A.2d 737 (Md. 1974)

 

Case Facts: P was the driver of a VW bug.  P was hit in a rear-end collision that was not caused by his negligence.  When the accident occurred, the mechanisms securing the seat in the car broke.  The second collision sent P to the back of the car, but without a seat, he suffered severe trauma and died.  P sued D alleging that the car was defectively designed, manufactured, and marketed with defects with rendered it hazardous and not merchantable or fit for particular purpose.  D alleges that the intended purpose of the automobile is transportation and does not include participation in collisions; a manufacturer is not required to produce accident-proof or injury-proof cars; manufacturers are not insurers; case should be addressed by legislature.  The district court basically requested an advisory opinion of the high court.

 

Issue: Whether the definition of the intended use of a motor vehicle includes the vehicles involvement in a collision? Did the design expose the decedent to a greater danger?

 

Holding: Yes, the intended purpose includes providing a reasonable measure of safety when, inevitably, collisions do occur.  Since frequent collisions are foreseeable, and the intended purpose of certain safety features of a car is to afford reasonable safety when those collisions occur.  The court relied on Larsen v. General Motors which held that an automobiles purpose was very broad, and the issue at hand here was whether to apply the rule to the "second collision" situations.

 

Young Rule: An automobile manufacturer is liable for a defect in design which the manufacturer could have reasonably foreseen would cause or enhance injuries on impact, which is not patent or obvious to the user and which in fact leads or enhances the injuries in a collision.
 

Case Name: Pouncey v. Ford Motor Company

Case Cite: 464 F.2d 957

 

Case Facts:  P was injured while putting antifreeze in his car when a fan blade from the engine broke and hit him in the face.  P put on an expert stating that the fan blade design was defective.  The case went to the jury and the jury found in favor of P.  D appealed stating that the absence of any proof by P or inadequate supply control procedures on the part of D bars submission of the issue of Ford's negligence.  

 

Issue:  Was sufficient evidence provided by the plaintiff to submit the case to the jury.

 

Holding: Yes, the jurisdiction has freely permitted juries to infer manufacturer negligence from circumstantial evidence where there is in the record direct evidence of an actual defect in the product.  Because the expert showed that the defect in the steel was the proximate cause of the accident, submission to the jury was appropriate.

 

xxxv. Alternative Designs Test--Effectively the Risk Utility Test from Barker: 
· Risk Utility Test

. To find that the risk of danger inherent in the challenged design outweighs the benefits of such a design, a jury should consider among other relevant factors: 

. The gravity of the danger posed by the challenged design, 

i. The likelihood that such danger would occur, 

ii. The financial cost of improved design, and 

iii. The adverse consequences to the product and consumer that would result from the alternative design.

 

xxxvi. Factors in determining whether an alternative design is reasonable includes a variety of factors.

· Magnitude and probability of foreseeable risks of harm

· The instructions and warnings accompanying the product

· The nature and strength of consumer expectations regarding the product, including expectations arising from product portrayal and marketing

· The relative advantages and disadvantages of the product as designed and as it alternatively could have been designed may also be considered.

· The likely effects of the alternative design on production costs; the effects of the alternative design on product longevity; maintenance, repair, aesthetics; and the range of consumer choice.

 

Case Name: Linegar v. Armour of America

Case Cite: 909 F.2d 1150


Case Facts: Deceased was a police officer and was shot by a criminal in the side.  He was wearing a bullet-proof vest, but the vest did not cover the sides.  A bullet hit him in the side and he died.  Estate brough suit claiming product liability.  The jury ruled in favor of P and D appealed stating that the evidence in the trial was insufficient to submit the case to the jury.

 

Issue: Did the plaintiff provide sufficient evidence in the trial that would allow a jury to decide the product liability case.

 

Holding: No, the court thought that as a matter of law, the vest that the officer was wearing was not defective and unreasonably dangerous.  The vest did stop 5 of the shots that did hit the vest, but it simply did not have coverage over all parts of the body.  The court believed the personal safety devices require personal choices and it is beyond the scope of the courts to act as legislators on those choices.  The court also believes that the policy furthered by this decision is appropriate from a utilitarian view.  If there is always a more protective vest, D may go out of business out of fear for mass litigation, or they may make the safest vest that is not comfortable and will not be worn.  This would discourage innovation.

 

Obrien v. Muskin Corp: it is not necessary for the plaintiff to prove the existence of alternative, safer designs in order for the product defect case to reach the jury.

 

xxxvii. Hybrid (Barker) Test - Majority, but unsure

· Plaintiff can win by showing a breach of consumer/reasonable expectations or by showing the manufacturer should have adopted another design.

 

xxxviii. Barker Rule: A product is defective in design either if (1) if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or if, in light of relevant factors, the benefits of the challenged design do not outweigh the risk of danger inherent in the design.

 

a. Consumer Expectations Test

0. A product is defective in design if the product fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.

1. The issue with the design defects are that they were all obvious, but consumers do not know what would help them.  So, you can't just hold yourself to the standards that are expected by the consumer.  Open and obvious problem.

 

b. Risk Utility Test

0. To find that the risk of danger inherent in the challenged design outweighs the benefits of such a design, a jury should consider among other relevant factors: 

0. The gravity of the danger posed by the challenged design, 

1. The likelihood that such danger would occur, 

2. The financial cost of improved design, and 

3. The adverse consequences to the product and consumer that would result from the alternative design.

 

Case Name: Barker v. Lull Engineering Co.

Case Cite: 573 P.2d 443 (Cal. 1978)

 

Case Facts: P was injured while operating a high-lift loader manufactured by defendant.  P claimed that the injuries were caused by the alleged defective design of the loader.  The trial court returned a verdict in favor of the defendant and plaintiff appeals the judgement contending primarily that in view of the court's decision in Cronin, the jury instructions that stated "that strict liability for a defect in design of a product is based on a finding that the product was unreasonably dangerous for its intended use" was in error.

 

Issue: For cases in which a plaintiff is alleging a design defect, does the plaintiff have the burden of proof to show that the product was unreasonably dangerous for its intended use?

 

Holding: No, we conclude that once the plaintiff makes a prima facie case showing that the injury was caused by the product's design, the burden should appropriately shift to the defendant to prove, in light of the relevant factors, that the product is not defective.  Thus, the jury instruction was an error and the court reversed.  The Supreme Court also held that a product is defective in design either if (1) if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or if, in light of relevant factors, the benefits of the challenged design do not outweigh the risk of danger inherent in the design.  Factors include: the gravity of the danger posed by the challenged design, the likelihood that such danger would occur, the mechanical feasibility of a safer alternative design, the financial cost of an improved design, and he adverse consequences to the product and to the consumer that would result from an alternative design.

 

c. Failure to Warn Defects

Duty to warn cases introduce causation issues because you need to prove that the result may have been different if the warning had been provided.

Main issues in warning defect cases:

Was a warning necessary

Was the warning adequate?

Would an adequate warnings have made a difference? (causation)

 

· Restatement Third on Products Liability

· A product is defective because of inadequate instructions or warnings when

· The foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonably instructions or warnings
· By the seller or other distributor or a predecessor in the commercial chain of distribution,

· And the omission of the instructions or warnings renders the products unreasonably safe.

 

Case Name: MacDonald v. Ortho Pharmaceutical Corp.

Case Citation: 475 N.E.2d 65 (Mass. 1985)

 

Case Facts: P was a woman who took a birth control prescription that was manufactured by D.  She took the pills for three years, went to the doctor annually to renew the prescription.  The prescription stated that there were side effects that could cause blood clotting.  In three years, P sufferred a stroke, which is blood clotting in the brain.  She was permanently disabled and she sued D seeking to recover for injuries.  The trial court returned a verdict in favor of P stating that D was negligent and in breach of warranty because it failed to give P sufficient warning of such dangers.  The judge awarded D's motion for JMOL and ruled in favor of D stating that a manufacturer's duty to warn the consumer is satisfied if the manufacturer fives adequate warnings to the prescribing physician, and that the manufacturer has no duty to warn the consumer directly.  P appeals.

 

Issue: Whether a manufacturer of birth control pills owes a direct duty to the consumer to warn her of the dangers inherent in the use of the pill.

 

Holding: Yes, the manufacturer of contraceptives is not justified in relying on the warnings to the medical profession to satisfy its common law duty to warn and that the manufacturer's obligation encompasses a duty to warn the ultimate user.  The appellate court believed that the contraceptive stands apart from other drugs because the patients are often healthy and are actively involved in the request for the prescription.  Further, they only go to the doctor once a year and the physician may not be in the best place to warn the consumer of the dangers.  Court also finds that compliance with FDA requirements is not dispositive and that the warning needs to be a comprehensible to the average user and conveying a fair indication of the warning.  The absence of the word stroke led the jury to believe that the warning was insufficient and the court upheld the jury verdict.

 

Dissent: Thought that the manufacturer should be shielded of liability

 

Hypo:
Sticky-Tape Adhesives Inc. manufactures a chemical adhesive for home use.  Sandra purchased a gallon for use in laying tile in her kitchen.  The label on the container warned in large letters that fumes from the adhesive were flammable and toxic, that the product should be used with adequate ventilation, and that all sources of fire should be extinguished.  Sandra opened the windows in her kitchen but did not extinguish the pilot light in her gas stove.  When she had partly completed laying the tile, the pilot light suddenly ignited the fumes from the adhesive, causing Sandra serious burns.  In an action against Sticky-Tape, Sandra contends that the warnings were inadequate in failing to specifically state that gas stove pilot lights should be extinguished. What are Sandra’s best arguments for liability? What are Sticky-Tape’s best arguments against liability?

0. Arguments for Liability: There is a danger of the pilot lights and its reasonably foreseeable that this might cause an issue.

1. Arguments Against Liability: There would be a slippery slope and it would cause all events to be disclosed which would be ridiculous and a pilot light is a type of fire so it was disclosed.

 

f. Common Law Exceptions to Products Liability

0. No defect if the problem is “open and obvious”

1. No defect if product caused injury when  not used for an “intended use”

2. No defect if product was “altered” by consumer.

0. 2 and 3 are referred to as product misuse
 

g. Affirmative Defenses to Product Liability

0. Contributory Negligence

1. Misuse - alteration or not intended use

0. Some jurisdictions, folded into contributory negligence, assumption of risk.

2. Assumption of Risk

3. Preemption

0. Express provisions

1. Supremacy Clause preemption - conflict preemption (purpose or objective or specific conflict), field preemption.

. It states that federal laws are supreme.  In the absence of a preemption provision, federal law is superior.  So if a federal law governs an area, tortfeasors cannot be liable for state tort law issues.

 

h. Main defenses to strict liability

0. Attack the prima facie case

0. Actual cause

1. Proximate cause--harm must be within the scope of what activity makes the activity abnormally dangerous.

1. Contributory negligence ONLY from knowingly and unreasonably subjecting oneself to risk of harm that is abnormally dangerous bars recover.  Simple negligence does not bar recovery.

2. Plaintiff's assumption of risk from an abnormally dangerous activity bars recovery.

 

i. Privacy Torts
0. Notes:

0. Privacy torts are intentional torts.  The action needs to be intentional.  There is a volitional action.
 

j. Intrusion upon Seclusion

0. Restatement 652B: Intrusion Upon Seclusion

0. One who intentionally intrudes, physically or otherwise, 

1. Upon the solitude or seclusion of another, or his private affairs or concerns, 

2. Is subject to liability to the other for invasion of his privacy, 

3. If the intrusion would be highly offensive to a reasonable person

 

k. Calling someone's house is not an intrusion of seclusion, but a repeated theme and scheme to do so may be an intrusion.

 

i. In Galella the appellate court stated that an injunction that was imposed upon a paparazzi should not unnecessarily infringe on reasonable efforts to cover the defendant and orders for restraint were reduced.

 

Case Name: Nader v. General Motors Corp.

Case Cite: 255 N.E.2d 765 (N.Y. 1970)


Case Facts:  P was a journalist who was about to develop a report stating that general motors was unsafely manufacturing its cars.  To limit this report, GM engaged people to harass and follow P in order to stifle the publication of the report.  P sued GM stating invasion of privacy, IIED, and interference with the plaintiff's economic advantage.  D appealed the legal sufficiency of the first two causes of action which were upheld in the courts below against the defendant's motion to dismiss.

 

Issue: Whether the plaintiff's invasion of privacy claims possessed legal sufficiency?

 

Holding: Yes, the court believed that the actions that involved wiretapping and eavesdropping were a tortious intrusion of privacy.  Second, the court believed that GM's agent's surveillance of P in a bank was overzealous as to make the behavior actionable.  The court states that a person does not automatically make everything public that he does in a public place.  However, the court rejected that other activities such as seeking information from friends and family, calling his house, and trying to get him to sleep with girls, were not an invasion of privacy, although they may be annoying.

 

A. Disclosure of Private Facts

. Restatement Second of Torts: Publicity Given to Private Life
0. One who gives publicity to a matter concerning the private life of another 

1. Is subject to liability to the other for invasion of his privacy,

2. If the matter publicized is of a kind that:

. Would be highly offensive to a reasonable person; and

a. Is not of legitimate concern to the public (i.e. newsworthy)

 

B. Newsworthiness is an affirmative defense to privacy claims.

 

i. If journalists come into certain news stories, they are provided the right to publish the materials.

 

Case Name: Sidis v. F-R Publishing Corp

Case Facts: 113 F.2d 806 (2d Cir. 1940)

 

Case Facts: P was a child prodigy that attracted a lot of attention.  He fell out of the news for a while and lived a normal life but the New Yorker ran a "where are they now" article that was merciless in its dissection of intimate details of its subject's personal life.  This news story was contrary to the efforts by P to live a life outside of the press.  P brought an action for violation of his right to privacy and the trial court awarded the defendant's motion to dismiss.  P appeals.

 

Issue: Is publishing information about a public figure a violation of privacy?

 

Holding: No, the court believed that he was a public figure and truthful comments about the dress, speech, habits, and the ordinary aspects of personality will not cross the line.  Further since there was no invasion of privacy, the cause of action that charged malice cannot be sustained.  A non-libelous statement will not become libelous when uttered maliciously.

 

A. False Light

. Defamation v. False Light: 

0. Defamation needs to be disparaging.

1. When the plaintiff was put in a good light, you can't sue for defamation because the comment was not disparaging.

. However, this could put someone in a false light that would be highly offensive to a reasonable person.

2. Actual malice standard applies to false light torts.  There can only be liability as to the falsity if the statements were recklessly published.

 

B. Restatement Second of Torts: Publicity Placing Person in False Light

. One who gives publicity to a matter concerning another that places the other before the public in a false light is subject to liability to the other for invasion of privacy if:

0. The false light in which the other was placed would be highly offensive to a reasonable person.
1. The actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed.

 

Case Name: Time, Inc. v. Hill

Case Citation: 385 US 374 (1967)


Case Facts:  P was an actor and D was a magazine that published an article about the plaintiff and their role in the play.  The plaintiff alleged that the article put the plaintiff in a false light and the plaintiff alleged that defendant knew the article was false and untrue.  The trial court awarded the plaintiff damages for placing the plaintiff in a false light.  The appellate court affirmed.

 

Issue: Can an individual who gives publicity to a matter be liable in tort when there is no showing that the individual was reckless with regard to the falsity of the publicized matter?

 

Holding: No, the court held that the constitutional protections for speech and press preclude the application of the New York statute to redress false reports of matters of public interest in the absence of proof that the defendant published the report with knowledge of its falsity or in reckless disregard for the truth. The court believed that a ruling otherwise would create a grave risk of serious impairment of the indispensable service of a free press in a free society if we saddle the press with the impossible burden of verifying to a certainty the facts associated in the news article.  Further a negligence test would place the press in the intolerable burden of considering how a jury might assess the reasonableness of the press' actions before publishing the story.

 

C. Appropriation of Name or Likeness for (commercial or other) advantage [aka right of publicity]

. Restatement of Torts: Appropriation of Name or Likeness
0. One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy.

. This restatement section is intended to be used where someone's name is 

D.  

E. Restatement Third of Unfair Competition: Appropriation of the Commercial Value of Person's Identity: The Right of Publicity
. One who appropriates the commercial value of a person's identity by using without consent the person's name, likeness, or other indicia of identity for purpose of trade is subject to liability

 

 

