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Torts Fall 2019 Outline
The Prima Facie Principle and Appellant Issue Statement
I. A prima facie case is a cause of action or defense that is sufficiently established by a party’s evidence to justify a verdict in his/her favor, provided such evidence is not rebutted by the other party or is not excused by privilege
A. It is the threshold a plaintiff’s case must satisfy through evidence to establish a tort by satisfying all of the elements for a cause of action
II. Losing party can appeal in one of two ways
A. Error of law
1. Litigant claims that the trial judge incorrectly described the law to the jury, or the judge erroneously ruled that certain evidence wouldn’t be heard by the jury, or that the law should be changed
B. Sufficiency of evidence
1. Losing defendant claims that not enough evidence was brought forward to satisfy the burden of proof, or a losing plaintiff claims that the case was so overwhelming no jury could have ruled against
2. Appeals court will have great deference to the jury decision unless “no reasonable jury could have reached the decision this one did”
Intentional Torts Involving Personal Injury
III. To recover for an intentional tort, plaintiff must prove intentional behavior by the defendant that invaded the plaintiff’s legally protected interest
A. Doesn’t require intent to deliberately harm the plaintiff, rather only acting in a way that the defendant knows with substantial certainty will harm the plaintiff.
IV. Requires proof of all three elements:
A. An act by the defendant,
1. Voluntary contraction of muscles or an external manifestation of the actor’s will
a) Convulsions or involuntary muscle spasms are not acts
2. Act must be an affirmative act
a) Mere omission to act is not sufficient, unless there is a legal duty to act
b) No “duty to act” affirmatively to assist another in trouble
c) Sullivan v. Atlantic: bank’s failure to act to increase security does not make them liable since there is no “duty to act”
3. Speech can constitute an act in circumstances such as verbal harassment or directing a strike
B. Done with intent, and
1. Levels of intent (from high to low)
a) Willful injury or willful intent to harm
b) Unlawful intent, resulting from an intent to do an unlawful act without actually intending to harm
(1) Intent to do an unlawful act, not necessarily intent to harm
(a) Vosburg v. Putney: despite not intending to harm, schoolboy was held liable because he intentionally kicked another, which was an unlawful act (class called to order, no implied license), therefore the unlawful intent is inferred
(b) White v. University of Idaho: defendant liable for severe and unexpected injury sustained by plaintiff since he intended to cause an unpermitted touching despite not intending to harm (playing piano on plaintiff’s shoulders)
(2) There is an exception when there is an implied license for the result, where tortious act occurs only when actions exceed the scope of the license
(a) Sports players consent to physical contact, which without the consent would be tantamount to battery
(b) Recklessness standard set by courts where in sports, participants have a duty to not act with reckless disregard of safety
(c) Hackbart v. Cincinnati Bengals: defendant liable for angrily injuring plaintiff after the play was over
(d) Gauvin v. Clark: defendant not liable despite butt-ending stick into plaintiff in violation of rules, but the court held no action “willfully, wantonly, and recklessly”
(i) Desire to avoid chilling vigor of sports
c) Knowledge with substantial certainty that the act will cause the result
(1) Not necessarily knowledge of a specific consequence, rather just the risk of any consequence
(2) Garratt v. Dailey: the boy who pulled the chair from where the adult was sitting would be liable if he had with knowledge with substantial certainty that the adult would sit there even if he didn’t intend to cause the harm
2. Transferred intent
a) Intent can be transferred if you intend to RESULT (hit, assault, etc.) Person A but “accidently” RESULT Person B
(1) Hall v. McBryde: intent element satisfied when defendant fired four shots at car that targeted his home in drive-by, but one of the shots hit an uninvolved neighbor
(a) Causal link between the shot being fired and resulting harm
(2) Rubino v. Ramos: court held defendant not liable for battery but was liable for negligence when bottle broken over another’s head shattered and hit plaintiff on accident
(a) The resulting harm to the third person must be directly resulting from the intended act, not as an effect of the intended act
b) Intent can also be transferred between torts
(1) Hypo: Throw a ball intending to hit plaintiff, hit button on accident to close garage and trapping the plaintiff
C. Resulting contact or legally recognized injury to the plaintiff.
1. Defendant is liable for all consequences stemming directly from the intended act, even if the consequences are unforeseen or unintended
a) Vosburg; White: the wrongdoer of a tort is liable for all injuries resulting directly from the wrongful act, whether or not they could have been foreseen
V. Battery (Vosburg; Garratt, McGuire)
A. Battery is when the defendant acts with intent to cause harmful or offensive contact or apprehension of imminent harmful or offensive contact, resulting directly or indirectly in harmful or offensive contact
B. Elements of battery
1. Defendants acts,
2. With intent to cause harmful or offensive contact with the other person or a third person, or apprehension of immediate harmful or offensive contact, and
a) Contact is “offensive” if it offends a reasonable sense of personal dignity
(1) McCracken v. Sloan: defendant not liable for smoking near plaintiff, despite knowing of plaintiff’s desires to not inhale the smoke
(a) Plaintiff cannot construct a glass cage around himself and announce that all physical contact will result in liability because in a crowded world, a certain amount of personal contact is inevitable and ordinary and reasonably necessary contact must be accepted
(b) Defendant would have been liable for if he had blown the smoke intentionally into plaintiff’s face
(2) Cohen v. Smith: defendant held liable when religious plaintiff informed hospital she couldn’t be seen naked by male nurse, yet during cesarean, a male nurse (defendant) observed and touched
(a) There is difference between undergoing surgery and being in public like inMcCracken
b) Infancy or insanity are not defenses to battery, provided they have the capacity to form the intent
(1) Garratt: five year old boy could be liable
(2) Vosburg: 12 year old boy held liable
(3) Ellis v. D’Angelo: four year old (defendant) held liable for pushing babysitter (plaintiff) to the floor and fracturing her bones
(4) McGuire v. Almy: defendant held liable, despite being insane, for hitting caretaker of 14 months (plaintiff) on head with leg chair
(a) Although not a defense in civil cases, it is a defense in criminal cases
(i) Polmatier v. Russ: defendant who killed his father in law with a beer bottle and gun, and later found naked and bloodied on tree stump coddling his infant daughter, was acquitted in criminal court on insanity, but civil court held this was not a defense for liability
c) Believing that your actions are helpful to another is irrelevant for the intent of battery
(1) Clayton v. Dreamland: defendant held liable for battery despite trying to set plaintiff’s broken bones
d) Many cases recognize that batteries include offensive contact with objects closely associated with one’s person that are deemed an extension of the body
(1) Fisher v. Carrousel Motor Hotel, Inc.: defendant liable for snatching a plate from the plaintiff’s hand and shouting at him “a Negro could not be served in the public.”
(2) Respublica v. De Longchamps: defendant liable for striking the cane held by the French ambassador
(3) X v. Y: defendant liable for slapping the horse plaintiff was sitting on
(4) Morgan v. Loyacomo: knocking or snatching anything from plaintiff’s hand if done in an offensive manner
e) The harmful contact does not have to be the intended harmful contact, as long as any harmful contact occurs as a direct result of the intended act
(1) Hypo: you are liable for battery if you fire an arrow at someone intending to hit them, but they jump out of the way and into a cesspool
3. A harmful or offensive contact with the person of the other directly or indirectly results.
4. Unless privileged by consent (or another privilege)
a) Not a defense but rather an excuse
b) Privileges are based on societal norms
c) Implied license
(1) If Vosburg had taken place on the playground, there might have been implied license for the contact, so long as the contact did not exceed the scope of the license such as in Hackbart
VI. Assault (I de S; Brooker)
A. Assault is when defendant acts with intent to cause harmful or offensive contact or imminent apprehension of harmful or offensive contact, resulting in imminent apprehension in the plaintiff
B. Elements of assault
1. Defendant acts,
2. Intending to cause a harmful or offensive contact with the person of another or a third person, or an imminent apprehension of such a contact, and
a) Imminent apprehension
(1) Reasonable person standard
(a) Plaintiff’s response of apprehension of bodily harm must be similar to one of a person of ordinary reason and firmness
(2) Apprehension of the act as it is happening, and not necessarily fear of the potential act
(a) Hypo: grandma crossing the street is not in imminent apprehension that the car revving and honking will hit her, therefore no defendant liability assault
(b) Hypo: fear of someone turning in place with a bow and arrow is not imminent apprehension
(i) Imminent apprehension applicable for the fear caused by an arrow being shot and landing in your general vicinity
(c) I de S and Wife v. W de S: defendant is liable for assault because he hit the door with the hatchet while the defendant’s head was out the window near the door, causing her an imminent apprehension of being hit by the hatchet
(i) Assault is an attempted or threatened battery resulting in imminent apprehension
(a) Discourages batteries themselves by making tortious the actions leading up to the battery, and why should someone who acts violently intending to make contact but misses be exempt from liability
(3) A threat is an expression of an intention to injure
(a) Threatened (promises of) future injury usually gives ample time to avoid it and therefore not considered imminent, whereas an assault must be instantly resisted
(b) Holcombe v. Whitaker: elements of assault satisfied when defendant’s action against plaintiff (mid-night calls, breaking into her apartment, banging on her door while threatening to kill her if she went through with the divorce) posed an imminent threat
(c) Vetter v. Morgan: defendant liable for assault because it was enough for the plaintiff to believe the defendant was capable of making contact with her while she was in her car based on defendant’s actions (gestures, yelling obscenities, spitting without making any move to exit the car)
(d) Smith v. Gowdy: defendant not liable for assault because the threat was against the property (threatening to nail the plaintiff’s door shut and moving towards door with tools) and not against the person, therefore the plaintiff had no imminent apprehension for physical harm to her body
(4) Conditional threats that imply the threat won’t be carried out (the condition is impossible or very unlikely to be met) are not sufficient for imminent apprehension
(a) Brooker v. Silverthorne: defendant not liable for assault for yelling over phone at telephone operator “If I were there I would break your goddamn neck”
(i) Since defendant was not there, and there was no implication that the defendant would go to the plaintiff’s work, the threat did not constitute an imminent threat
(b) Hypo: one man saying to another while it is assizes, with hand on sword, “If it were not assizes I would kill you,” is not assault since there is no imminent threat by the conditional threat
(c) Hypo: saying “If you don’t move I’m going to kill you,” or saying while holding a knife “I’m going to kill you” is enough of an imminent threat to be actionable for assault
(d) Dickens v. Purvyear: defendant not held liable because his threat against the plaintiff (after beating him up for two hours, defendant threatened to kill plaintiff unless plaintiff went home and moved out of state) was not one of immediate harm, but was a threat for the future
(5) Reasons for assault elements (threat, imminence, reasonableness)
(a) Threats are not in themselves harmful
(b) Recipients of threats should not seek solace from courts for temporary emotional hurt
(c) Distinguish serious threats from those less likely to create risk of harm
(d) Recipients of threats can take steps to protect themselves from the future harm
(e) Allow space for people to blow off steam without liability for emotional hurt of others
(f) Concern courts would be inundated with claims
3. The other is thereby put in such imminent apprehension
VII. Intentional Infliction of Emotional Distress (Agis)
A. IIED is when defendant acts extremely or outrageously, intentionally or recklessly, resulting in severe emotional distress
B. Elements of intentional infliction of emotional distress
1. Defendant engages in extreme and outrageous conduct,
a) Does not have to result in actual physical harm, as long as the emotional distress is a result of extreme and outrageous behavior
(1) Agis v. Howard Johnson Company: defendant liable for IIED when, after promising to fire all the waitresses in alphabetical order due to a theft suspicion, he fired the plaintiff since she was first on the list, causing her severe emotional distress with no physical harm
(a) Court found that the actions were sufficiently outrageous that the defendant should have known the plaintiff would respond in that manner because the response was one that a reasonable person would respond with
(b) Objection that this is hard to administer and can lead to fallacious claims
(c) Court countered by citing George v. Jordan Marsh, stating that difficult administration is not a good enough reason to force court’s eyes shut to real harm and injury
(i) Jury’s job is to determine if a claim is real or fake
(ii) If they can determine physical reaction of emotional distress, they, as representatives of reasonable people, can use the reasonable person standard to determine if the emotional response is a valid response to the defendant’s actions
(2) Hypo: neighbor is liable for IIED if in the middle of the night, he shoots a barking dog in front of its owner and the owner is emotionally distressed
(a) Pets are property, but unlike assault you can be liable to someone for IIED because of action against their property if the action is deemed outrageous (grandma’s valuable ring destroyed in front of her)
b) Reasonable person standard, not a rule, is used to judge extreme and outrageous behavior, which will be decided on a case-by-case basis by the judge or jury
(1) Comment (d) in the Restatement
(a) So outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community. The recitation of the facts to an average community member should lead him to exclaim, “Outrageous!” If the conduct does not reach such a threshold, it is dismissed as a triviality to which the victim must be expected and required to be hardened
(2) Separates morally offensive from legally culpable behavior
(3) Factors of outrageousness
(a) The degree of power or authority relationship, where the more power and control one has, the more likely their actions will be constituted as outrageous because of the ability to carry them out
(b) Vulnerability by particularly susceptible victims
(i) Corbett v. Morgenstern: outrageousness element satisfied by psychotherapist who initiated 12-year sexual relationship with patient who suffered from borderline personality disorder
(ii) Dawson v. Associates Financial Services Co.: outrageousness in bill collecting established by plaintiff’s vulnerability to distress because he suffered from multiple sclerosis that collector knew about
c) An at-will employee may be terminated for any reason, absent discriminatory motivations, but the outrageousness standard may be met depending on the manner of termination
(1) Corum v. Farm Credit Services: not outrageous when defendant abruptly fired the plaintiff after many years of loyal work, and asked the plaintiff to clear desk and leave immediately
(2) Utility of IIED in this context is diminishing in light of civil rights statutes prohibiting employment harassment and discrimination based on legally-protected characteristics
2. Intentionally or recklessly, and
a) Recklessness means acting with a higher degree of risk that is not mere unreasonable risk but not almost certain harm
(1) Recklessness lowers the standard by which someone must be held liable
3. Which conduct causes severe emotional distress to another.
a) Severity of the emotional distress is based on the reasonable person standard, where the response of emotional distress must be “reasonable and justified under the circumstances”
(1) Unless the plaintiff has a peculiar susceptibility to distress of which defendant has knowledge
b) A collection of small emotional reactions can be severe
4. Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress:
a) To a member of such person’s immediate family who is present at the time, whether or not such distress results from bodily harm, or
(1) Plaintiff has to actually have knowledge that the family member is in the spot where the event is occuring
(a) Liable
(i) Wife who sees husband in rear view mirror at trunk just before a car rear ends her car
(ii) Wife who sees husband bike around the corner of a road, hears a car accident, but doesn’t actually see the accident
(b) Not liable
(i) Father who hears a car crash outside but only after going outside to see the accident realizes that the daughter is involved in the accident
(2) Can’t just hear about the event, have to actually see it
(a) Hearing that your wife was shot versus seeing that your wife was shot
b) To any other person who is present at the time, if such distress results in bodily harm.
(1) Actor who assails a person in a public space is not liable for IIED to a bystander who is emotionally affected by the event
(2) Defendant has to be aware that someone else besides the victim is present, but it doesn’t matter if the other person is a family member or anyone else
(a) Hypo: no IIED if you shoot someone’s dog not knowing that the owner is watching
C. Frequent contexts IIED tort is invoked
1. Threats of violence
a) Ruiz v. Bertolotti: defendant liable for IIED for repeatedly threatening to injure Puerto Rican plaintiff and family unless they rescinded contract to buy a house in defendant’s all-white neighborhood
2. Bill collectors
a) Outrageous
(1) Moore v. Savage: defendant liable for repeatedly calling in the middle of the night and at place of business
(2) Motor Credit Co. v. Sheehan: defendant liable for falsely informed mother (plaintiff) that her grandchildren were injured and defendant needed to get in contact with plaintiff’s son
b) Not outrageous
(1) Public Finance Corp. v. Davis: defendant not liable despite having called the plaintiff numerous times each week, visited the home regularly, and contacted an acquaintance
(a) Court held that debt collecting was a legitimate objective and gave some latitude to accomplish
3. Children and pregnant women
a) Johnson v. Woman’s Hospital: defendant liable when showed the plaintiff the shriveled body of her premature dead baby in a jar
b) Wall v. Pecaro: defendant doctor liable when attempted to pressure plaintiff to terminate pregnancy and have unnecessary surgery
(1) Court ruled that the plaintiff’s pregnancy made her particularly susceptible
4. Harassment
a) Van Duyn v. Smith: defendant liable for two year anti-abortion protest and campaign of harassment against plaintiff (executive director of clinic offering abortions). Defendant regularly held protests, routinely confronted plaintiff, followed plaintiff with her car, and interfered with plaintiff’s ability to travel
5. A common carrier or other public utility is subject to liability to patrons utilizing its facilities for gross insults which reasonably offend them, even if not extreme or outrageous, inflicted by the utility’s servants while otherwise acting within the scope of their employment
a) Gillespie v. Brooklyn Heights R. Co.: defendant (conductor) liable when plaintiff asked for change and defendant shouted “What change?” and called plaintiff a deadbeat and a swindler
b) Haile v. New Orleans Ry & Light Co.: defendant (conductor) plaintiff that a “big fat woman” like herself had no business sitting in the front of the car
(1) Plaintiff could recover for disrespectful and humiliating language
c) Differential treatment in public settings (workplace, transportation)
6. Constitutional limit
a) First Amendment interpretation requires public figures/officials to meet a higher standard than outrageousness
(1) Hustler Magazine v. Falwell: no liability when magazine published a parody of a well known conservative religious leader enjoying sex in an outhouse with his mother
VIII. False Imprisonment (McCann)
A. False imprisonment is when the defendant acts intending to confine another within boundaries fixed by the defendant, resulting in plaintiff’s confinement of which s/he is aware of or harmed by.
B. Elements of false imprisonment
1. Defendant acts,
2. Intending to confine another within boundaries fixed by the actor, and
a) Confinement
(1) Court ruled that actual, physical restraint was not required for confinement
(a) McCann v. Wal-Mart: Defendant was liable for confining the plaintiff who was trying to leave, but was told by employees that they were suspected of shoplifting and had to go with them to wait for the police to be called and was also told they couldn’t use the bathroom or show ID to prove the wrongful accusation, and an hour later were identified by the store security guard as the wrong family
(2) Confinement can be constituted with physical barriers and restraint, or with explicit or implicit threats of force including false assertion of authority or duress
(a) Duress is using language or behavior to overcome the will of the plaintiff to leave
(i) Words like “You don’t really want to do that,” with a tone implying a threat of violence if “you do that” can constitute duress confinement
(b) Standard to assess if confinement occurred is if a reasonable person would have been compelled to stay
(3) Taking a person from place to place can be constituted as confinement
(a) Griffin v. Clark: defendant liable for FI for putting plaintiff’s belongings in their car in an attempt to persuade plaintiff to go with them, and when the plaintiff’s train left without plaintiff, she rode in the defendant’s vehicle
(i) Vehicle then got into an accident, which gave ground for plaintiff to sue for injuries resulting from false imprisonment
(ii) Different than Knowlton because in that case she was not actually confined, and she used her belongings as a means to escape her perceived duress
(iii) Hypo: waiter who grabs woman’s purse who doesn’t give a tip might be tortious for FI under duress confinement because although no actual, physical restraint, plaintiff can’t leave without her purse
(4) Fear of discharge from at-will employment does not constitute confinement
(a) Vassallo v. Town of Wilmington: defendant not liable for false imprisonment when plaintiff feared that if he left a scolding meeting he would be fired, so he did not feel free to leave
3. His/her act results in such confinement, and
a) A defense to confinement is the shopkeeper’s privilege, which allows shopkeepers who suspect shoppers of stealing to confine shoppers if the detention is based on a reasonable belief, done in a reasonable manner, and is done for a reasonable amount of time
b) A mistaken belief of shoplifting can be excused
(1) Guijosa v. WalMart Stores: defendant not liable for falsely imprisoning plaintiff because there was reasonable grounds for them to detain three Hispanic boys for taking hats without paying when in fact they had paid for them on a previous occasion
4. The other is conscious of such confinement or is harmed by it.
a) Hypo: if someone chains the doors of your classroom closed and they remove the chains before you leave class so you never knew they were there, no confinement
IX. Stalking
A. Stalking is when the defendant engages in a pattern of conduct with intent to alarm or harass the plaintiff, resulting in the plaintiff’s reasonable fear for his/her safety or the safety of an immediate family member after definitively demanding defendant cease and abate his/her actions
B. Elements of stalking
1. Defendant engaged in a pattern of conduct,
a) Pattern of conduct is conduct composed of a series of acts over a period of time, evidencing a continuity of purpose
b) Pattern of conduct can include a credible threat, which is verbal, written, or implied made with the intent and apparent ability to carry out the threat
2. With intent to follow, alarm, or harass the plaintiff,
a) Harass is a knowing and willful course of conduct directed at a specific person which seriously alarms, annoys, torments, or terrorizes the person, and which serves no legitimate purpose
3. Which conduct results in a reasonable fear by the plaintiff for his/her safety, or the safety of an immediate family member, or substantial emotional distress,
4. And either
a) As part of the pattern, defendant made a credible threat done with intent to place the plaintiff in reasonable fear for his/her safety, and on at least one occasion, when the defendant made credible threats, the target clearly and definitively demanded that the defendant cease and abate his/her pattern of conduct and the defendant persisted in the pattern of conduct, OR
b) The defendant violated a restraining order.
Intentional Interferences with Interests in Property
I. Trespass to Land (Snow; Shack)
A. Trespass to land is when defendant intended to enter the land of another, resulting in entry
B. Elements of trespass
1. Defendant acts,
2. With intent to enter the land of another, and
a) Snow v. City of Columbia: defendant is not liable for trespass because although the city owned the water line, they did not operate it with the intent of causing the leak that entered the plaintiff’s house nor did they operate it with substantial certainty that it would leak and damage the house
b) You can still intentionally enter another’s land even if you don’t know it belongs to someone else and the entry was a mistake
(1) As between two innocents, wrongdoer must pay
(2) Dougherty v. Streep: defendant liable even when he entered unenclosed land he believed was his
(a) Unwarranted entry onto another’s land provides damage even just flattening grass, and pretended ownership only further aggravates the wrong
(3) Maye v. Yappen: defendant liable for unintentionally mining across property boundary line because they were negligent and should have known where the line was
(a) The trespass was accidental, but the mining act which caused it was intentional
3. Does enter the land of another.
a) Dougherty: doesn’t require proof of harm since harm is implied
C. Defendant’s trespass can be directly the defendant, or indirect by causing someone or something to enter
D. Indirect trespass is when the defendant acts intending to do an act that could reasonably be foreseeable to invade plaintiff’s possessory interest, resulting in an invasion which affects the plaintiff’s interest in exclusive possession and which causes substantial damage to the property
1. Physical entry of an intangible object
2. Elements
a) Intentional act affecting interest in exclusive possession of another’s land
b) Intent to do the act that results in the invasion
c) Reasonable foresight that act could result in invading plaintiff’s possessory interest [i.e. affect the nature and character of the land]
d) Substantial damage to the res (property)
3. Hypo: defendant liable for trespass when farmer sprays chemicals from an airplane onto his own land but because wind, chemicals enter owner’s organic apple orchard
a) Owner would have to prove that defendant had substantial certainty that at the time of the act that the act would result in substantial damage that affects the interest in exclusive possession, use, or enjoyment of the property
4. Committed by discharging matter knowing with substantial certainty results in the entry of foreign matters to the land of another
E. Owners can rightfully deny others access to their land and eject trespassers, except for when the entry is privileged
1. Owner’s property rights must give way to a privilege to enter to provide or exercise fundamental or human rights
a) State v. Shack: defendants are not liable for trespass because they were government workers seeking to provide necessary public services to migrant farmworkers who live and work on a farmowner’s property
b) Robins v. Pruneyard Shopping Ctr.: constitutional right to freedom of speech sufficiently fundamental. Public interest in peaceful speech outweighs desire of property owners for control of property
2. Police are privileged to enter if they have proper grounds for arrest
3. In an emergency, someone who trespasses on another’s land or takes or uses another’s personal property is privileged to and invasion is excused
F. Nugget: renting a car highlights possessory interest (interest in property for the particular period of time you possess it) and ownership where while you possess, you have an interest to not damage it and drive it safely, even though it is not yours and you do not own it
II. Nuisance (Borland; Boomer)
A. Nuisance is when a defendant unreasonably and substantially interferes with the plaintiff’s interest in the use and enjoyment of his/her property
B. Elements of nuisance
1. An act that interferes with another’s interest in the private use and enjoyment of the land, and the invasion is either
a) Intentional, unreasonable, and substantial, or
(1) Unreasonableness standard needs to balance plaintiff’s interest against defendant’s interest
(a) Determining the gravity of harm to plaintiff: (a) The extent of the harm involved, (b) the character of the harm involved, (c) the social value that the law attaches to the type of use or enjoyment invaded, (d) the suitability of the particular use or enjoyment invaded to the character of the locality, and (e) the burden on the person harmed of avoiding the harm.
(b) Determining the utility of defendant’s conduct: (a) The social value that the law attaches to the primary purpose of the conduct, (b) the suitability of the conduct to the character of the locality, and (c) the impracticability of preventing or avoiding the invasion.
b) Unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct, or for abnormally dangerous conditions or activities.
c) Requires significant harm of a kind that would be suffered by a normal person in the community or by property in normal condition and used for a normal purpose
(1) Jost v. Dairyland Power Cooperative: defendant’s exercise of due care is irrelevant if its acts caused plaintiff substantial harm
2. Borland v. Sanders: defendant is liable for nuisance when defendant should have known with substantial certainty that the smelting while the bag house was broken would result in particles entering plaintiff’s land, which then rendered the property unsuitable to use for livestock and crops as it had been used prior
C. Injunction to stop a nuisance can be granted regardless of disparity in economic outcomes, but permanent damages can be granted where the damages resulting from a nuisance are significantly less than the economic benefit derived by the party causing the harm
1. Boomer v. Atlantic Cement Company: because the resulting loss recoverable would be small compared to the cost of removing the nuisance, permanent damages should be awarded instead of temporary damages (which would require the injunction)
D. If the intrusion, whether tangible or intangible, interferes with possession and is an actual entry, it is trespass; if it interferes with the use and enjoyment and is not a physical entry, it is a nuisance
III. Trespass to Chattels (Hamidi)
A. Trespass to chattels is when a defendant acts intending to interfere with the chattel of another, resulting in dispossession or damage to plaintiff’s chattel
B. Elements of trespass to chattels
1. Act
2. Done with the intent to interfere,
a) Knowledge with substantial certainty that the act would interfere with the plaintiff’s use of the chattel
3. With the chattel of another,
4. Resulting either in dispossession or damage to the chattel.
a) Must have caused some proximate injury to the chattel (personal property not affixed to land) or to the plaintiff’s rights to it
(1) Nugget: the ventilation upon arrival in the box on the floor it is personal property, but once it is affixed to the ceiling it becomes real property and part and parcel with the land
b) The damage must physically damage or functionally impair the plaintiff’s chattels
(1) Intel Corp v. Hamidi: defendant not liable because use of the plaintiff’s computers and email system to disseminate information critical of the plaintiff to its employees did not physically damage or functionally impair Intel’s computers
(a) Distinguished from CompuServe Inc. v. Cyber Promotions, Inc., where plaintiff showed that the spamming placed a tremendous burden on the ISP’s equipment and significantly slowed it because volume of emails sent was not a few thousand over 21 months but rather 92 million over seven months, and customers canceled their service because of the amount of spam not employees reading emails
(2) Just like there is no damage to a mailbox that contains a damaging letter, can’t claim actual physical injury in some capacity to the property by evidencing the loss of productivity of employees from reading the emails
C. Mistaken taking of chattel, such as when you thought it was yours, is not an excuse
IV. Conversion (Moore; Arora)
A. Conversion is when defendant acts intending to interfere with the chattel of another, resulting in significant dispossession of the plaintiff’s chattels
B. Elements of conversion (trover)
1. Act,
2. Done with the intent to interfere,
a) Defendant’s good faith, due care, ignorance, or mistake are irrelevant
b) Only intent required is the intent to exercise control or dominion over the goods, not necessarily over someone else’s goods
(1) Schmidt v. Stearman: defendant was liable for shooting dogs and telling wife to take what she wants from tenant’s home when he mistakenly thought they left for good, despite committing no “conscious wrongdoing”
3. With chattel of another,
a) Plaintiff must expect to retain possession of removed body parts after surgery
(1) Moore v. Regents: defendant not liable for conducting research on the cells following removal from the plaintiff’s body, and using the findings for commercial development, all without consent or knowledge of the plaintiff but the plaintiff did not indicate he wanted to retain possession of the cells after they were removed from his body
(a) Tort extension would hinder important medical research and destroy economic incentive of conducting important medical research
b) Chattel does not have to be tangible property if the intangible property belongs to someone and can be transferred to another, although it is rare
(1) Generally the chattel has to be tangible
(2) Allows individuals to reap the benefit of their innovation
(3) G.S. Rasmussen & Associates, Inc. v. Kalitta Flying Service, Inc.,: defendant liable because plaintiff had an intangible property interest in the modified design and had established property rights that the defendant converted by stealing it
(4) Pearson v. Dodd: defendant not liable for publishing stolen information because the plaintiff’s documents were not scientific innovation, literary property, or secret plans formulated by the plaintiff for the conduct of commerce, and plaintiff was not substantially deprived of the use of the photocopied documents since they were taken only overnight when not in use by plaintiff
4. Resulting in significant deprivation of another’s property interest the chattel.
a) U.S. v. Arora: defendant liable for because he intentionally caused an unprecedented number of cell deaths in an important research project owned by the plaintiff and substantially interfered with and destroyed or altered its nature
b) Krusi v. Bear, Stearns & Co.: plaintiff’s damages will be reduced if defendant returns the property or the plaintiff otherwise recovers the property
c) Hypo: mistakenly pick up a textbook and return it shortly after with no damage, no tort. Take it to a coffee shop and spill coffee on it, liable for the harm caused. If he keeps it for two months, not noticing it’s his, and then returns it, liable for conversion.
C. Trespass to chattels involves a minor interference
1. Remedy is damages for repair or loss of use plus incidental damages (damages resulting from the interference)
D. Conversion involves a more substantial interference such as outright destruction or long term interference (domination over the chattel)
1. Remedy is the fair market value of the chattel, plus incidental damages
V. Prima Facie Tort Doctrine
A. A prima facie tort is where the defendant acts intending solely to cause harm culpably and unjustifiably, resulting in the intended harm
1. The tort generally does not fit into one of the intentional torts
2. Requires malice and deliberate intent solely to harm (high end of intentionality)
a) Cannot be a mixed motive (intent to harm and intent to make a profit)
3. Tuttle v. Buck: defendant is liable when he attempted to destroy the plaintiff’s business, and opened the same type of business not to earn a profit but rather just to drive the plaintiff out of business
a) It is not illegal to tell people to not go to a certain business because it is not good, neither is setting up a business in order to compete
(1) But if your motive is something other than making money, and is just purely to hurt somebody else, that is a cause of action
(2) Intent can be determined by the actions, such as if the banker had closed his barbershop as soon as the plaintiff’s business closed
Privileges and Defenses to Intentional Harms
I. Privilege means the tort is not established while an affirmative defense says that the tort is established but I have a reason why it’s okay
II. Consent
A. Consent is when the plaintiff gave the defendant consent to do the act that without the prior consent would have been tortious
B. Express consent refers to an objective manifestation of an actor’s desire
1. Consent can be conditional, and if an act exceeds the scope of the consent, the act can be made tortious
a) Ashcraft v. King: defendant is liable for battery when the plaintiff conditioned consent to the operation based on using family-donated blood only, and the defendant intentionally exceeded this condition in performing the operation
(1) When the doctor used non-family blood, he willfully disregarded the plaintiff’s condition consent, and satisfied the intent element of battery
(2) Courts generally hold that unconsented touchings are permitted during emergencies if a person is incapable of providing consent, otherwise an exceeding act is not protected from liability
(3) Collateral matter is when the conditioned consent goes to a matter unrelated to the central question of battery
b) Need to show sufficient evidence that there was a condition on the consent, that the defendant intentionally exceeded or violated the consent, and that harm resulted from that act
2. Scope of consent can be broad and paternalistic (doctor knows best) to narrow and autonomous (the patient is in charge and her views must be respected even if we think she is making poor choice)
a) Kennedy v. Parrott: despite defendant not getting consent to extend operation beyond what was consented to, and these actions led to an infection later on, the court held that during “major internal operations,” when the patient or family cannot give consent, a doctor using professional judgement can determine to extend an operation
(1) Major internal operation so no liability
(2) Broad and paternalistic
(3) Lack of administrability otherwise because it’s too difficult for a surgeon to obtain in advance detailed consent to every aspect of surgery and can be deadly if the surgeon needs to act but fears they can’t since they will be held liable
b) Mohr v. Williams: patient’s consent to perform surgery on her right ear did not extend to the left ear even when the doctor could only inspect the left ear while patient was under anesthesia and the left ear was more diseased than the right
(1) Not a major internal operation so liability
(2) Narrow and patient autonomy
3. Patient has the right to refuse medical treatment
a) Bouvia v. Superior Court: every human being of adult years and sound mind has a right to determine what shall be done with his own body
(1) Recognized the concept of informed consent
b) Bartling v. Superior Court: a competent, but not terminally ill patient’s attempts to hasten his own death by disconnecting ventilator tubes had been restrained by doctors by binding his wrists to the bed. The defendant’s attempts to restrain the plaintiff were held to violate the plaintiff’s right to self determination
C. Implied consent is a judicially-determined finding that the person acted in a manner that s/he impliedly “consented” to a particular invasion of their interests
1. Consent to a touching that is inferred from one’s conduct and the surrounding circumstances is as valid as consent directly given
a) O’Brien v. Cunard: court denied the plaintiff recovery after being injected with a vaccination that she did not give express consent to because she had been standing in a line designated to receive the vaccine and the plaintiff raised her arm to receive the vaccination at the surgeon’s request
D. Consent given for a tortious contact is not privileged when the plaintiff lacks capacity to give consent due to minority or mental disability which the defendant knew or should have known about
1. Court can invalidate a consent given because of a public interest to protect certain classes of people from consenting to activities without moral agency or full understanding of the consequences
2. Majority rule: consent not always credited and courts can override party’s consent decision (paternalistic)
a) Hudson v. Craft: defendant is liable for injuries sustained by the plaintiff, despite his implied consent by voluntarily participating, because the defendant promoted a boxing event without a license from the State Athletic Commission and without complying with the prize fight laws
b) Just because you made a mistake in consenting, doesn’t mean we should deny access to the legal system for injury remedies
c) People can’t always make good decisions and we need to protect them from themselves
3. Minority rule: consent always credited and there is no tort (autonomy)
a) In Pari Delicto means that you are both at fault and the court won’t help when both have consented to a crime on each other
b) People are autonomous and we should respect the decisions they are capable of making for themselves
4. Restatement goes with the minority view and will only invalidate consent if
a) Where it is a crime, and
b) Policy of the law is primarily to protect the interests of such a class of persons from their inability to appreciate the consequences of such an invasion/crime, and
c) It is not solely to protect the interests of the public
E. A plaintiff can ask a court to disregard a given consent, usually in instances of undue influence, fraud, overreaching, ignorance of the consented-to-act, and mistake
1. When condition involves a side issue or collateral matter, the breaking of the condition does not invalidate consent
2. Hogan v. Tavzel: consent to sex vitiated and not credited when husband withheld his STD because consent to sexual intercourse is not consent to infection
3. Neal v. Neal: consent credited and not vitiated when husband did not disclose affair because infidelity did not affect the essential character of the contact
a) Although a substantial mistake going to the nature of the contact itself or the extent of expected harm would render her consent ineffective, the husband’s infidelity did not affect the essential character of the contact itself
III. Self-defense and defense of others
A. Self-defense is justified if the defendant can show that his use of force was based on honest and reasonable fear, and the means of self-defense were reasonable
1. Mistaken self-defense is excusable if the defendant can prove the self-defense was justified under the subjective circumstances
a) Courvoisier v. Raymond: defendant was not liable for battery because he honestly thought the approaching police officer was a rioter coming to hurt him (dark out, no glasses on) and given the attempted burglary and vandalism, his fears were reasonable and his means of self-defense were reasonable
b) Innocent bystanders who may be mistaken as antagonists cannot hold the self-defender liable
(1) Morris v. Platt: court held that where a plaintiff was a mere bystander at a riot, if the defendant, for self-defense, was justified in firing the shot at his antagonist, he was not liable to the plaintiff because the reason for the shooting was lawful under the circumstances
2. Defender of others must be certain that the person they are defending has the privilege to invoke self-defense, and if they are mistaken, they cannot use this “vicarious” self-defense either and are liable for the tortious act
a) Hypo: Nareen observes Justin pushing her friend Michael. Wrongly believing that Justin is about to batter Michael, when in fact he was protecting himself from Michael’s attack, Nareen hits Justin with the objective of protecting Michael
(1) Nareen has a privilege to inflict violence on Justin only if Michael was privileged to defend himself
(2) Nareen’s subjective understanding of Justin’s conduct is irrelevant, where if Michael could not use self-defense, Nareen would not either and would be liable for battery
3. Mere words are not enough to constitute a self-defense claim
a) Morneau v. American Oil Co.: the defendant was liable for battery because the plaintiff’s words, which upset the defendant, were not enough to justify the strike the defendant hit the plaintiff
4. Proportionality is critical for determining the reasonable means
a) Defendant does not have to believe that the other party intended to kill or do great bodily harm in order to claim self-defense
(1) Shires v. Boggess: because the injury the defendant inflicted (a strike) was slight and not out of proportion to the injury plaintiff inflicted (hitting over the head with a metal bucket), the court found defendant was entitled to self-defense and not liable
b) One may use as much force as circumstances require to protect oneself against danger that one has good reason to apprehend
B. In defense of property, defendant may use a reasonable amount of force that is proportionate and necessary to achieve the goal of ejectment without using force intended or likely to cause death or serious bodily injury
1. Unless there is also such a threat to the defendant’s personal safety as to justify a deadly self-defense
a) Value of human life and limb outweighs the interest of a possessor of land to exclusion
2. Uses of man-killing devices are privileged only against those upon whom the landowner, if he were present in person would be free to inflict injury of the same kind
a) Thus stationing killing guard dogs, that cannot determine an innocent from a forcible intruder, is not justified
b) Katko v. Briney: defendant was liable for using a spring gun and causing severe bodily harm to an intruder, with the calculus of killing or causing severe bodily harm to protect from intruders his personal property several miles from his home and family
(1) Although defendant testified he did not intend to hurt anyone, the act was unlawful in itself, therefore the deadly intent was inferred as unlawful
3. Protectors of land must use proportionate means against human intruders
a) Robinson v. Dunn: when plaintiff was told he was not welcome back at a church, and he returned for a meeting, the force used by the defendants (grabbing plaintiff to physically escort him off the premises) with the intent to eject the trespasser was not to cause harmful or offensive contact, therefore no battery occured
4. Hypo: someone enters my house after breaking through the window
a) If there is a claim of self defense, must show that I have an honest and reasonable belief that I am under attack, and I can use reasonable means to defend myself
b) Common law says that if I can do whatever I need to that I believe I need to do in order to protect myself from the intruder
5. Hypo: I see someone entering an unlocked barn on my property but I am in the house
a) Defense of property allows you to do a lot of things short of wounding but only for what is reasonably necessary
IV. Privilege of Necessity
A. Privilege of necessity is when the defendant faces an emergency situation that leads to a necessity to use or enter plaintiff’s property to protect the defendant or his/her property, where the value of the thing preserved is significantly greater than the harm caused to the plaintiff’s property
B. Privilege of necessity elements
1. Defendant must face an emergency situation that leads to necessity
a) The belief of the emergency must be actual and reasonable
2. The value of the thing preserved must be significantly greater than the harm caused
C. When necessity arises, one can deliberately use the property of another to prevent damage to the more valuable property, but will have to pay for damages when they can
1. Incomplete privilege of necessity is one where the actor is privileged to intrude upon another’s property, and the property owner cannot interfere with the intrusion or get a tort remedy, but the actor must compensate the owner for damage done
a) Vincent v. Lake Erie Transportation Co.: defendant was not liable for trespass when he deliberately moored shipping boat to the dock of the plaintiff because otherwise storm would have caused more damage to other boats and property, but defendant owed the plaintiff damages for the harm caused to the dock
(1) Only liable for the cost imposed on the dock owner, not responsible for punitive damages or for being a wrongdoer
(2) Defendant does not have to weigh the other sanctuary options available to them during the emergency
b) Policies for incomplete privilege of necessity
(1) Moral argument where between two innocents, the wrongdoer should pay
(2) Incentivizes minimizing the overall social damage by the dock owner to let property be damaged and to shipowner to act prudently and cause damage to the least expensive property
(a) Hypo: GAC and shipmaster jettisoning his own container since he will pay the least money and the other container owners will pay least
2. If the lesser property owner denies usage during necessity, that owner will be liable for damages
a) Ploof v. Putnam: under stress of weather, a vessel without permission could moor to a private dock without being guilty of trespass, and the defendant was responsible for damages because his representative unmoored the vessel and caused damages to it
(1) If the vessel had been permitted to remain and the dock had suffered damage, the shipowner would have been held liable for the damage, according to Vincent
3. Given the circumstances of the emergency (snowstorm, gunshots, etc.) it is presumed the landowner has constructive notice of the situation to trust the trespasser that they are in fact trespassing under the PON
a) If the trespass is privileged because of an emergency only the defendant is aware of (being chased) and the owner only has the trespasser’s statement to rely on, the privilege to defense of property and the privilege of necessity are in conflict
4. An innocent entry (rather than a forcible entry) requires the owner to verbally request the trespasser leave before the owner can use force to expel
D. Absolute privilege of necessity is a tort committed by an actor with which others may not interfere and which does not require compensation
1. Policies for absolute privilege of necessity
a) Moral argument in that you don’t pay in the absence of fault
(1) Shipowner isn’t at fault because they were there unloading the ship when the storm came, so they’re not a wrongdoer
(2) We want the shipowner to destroy the least valuable property so as to minimize overall social losses, so the shipowner is doing the right thing
b) Incentive argument in that if we don’t make it complete and make them pay, the incentive may be not to protect the ship and not take advantage of privilege of necessity
E. Incomplete PON (actor must compensate for damage) is to absolute PON (actor does not need to compensate for damage) as strict liability is to negligence
Unintentional Torts - Negligence
I. Strict Liability versus Negligence
A. Unintentional Harm: someone creates a “risk” of harm without intending harm
1. Less than “knowledge with substantial certainty” of intentional harms
2. The general rule for unintentional harm is that plaintiff must prove negligence on the part of the defendant
B. Negligence
1. Negligence prima facie case
a) If defendant acts
b) Unreasonably under the circumstances
(1) Brown v. Kendall: defendant is not liable for plaintiff’s damages when defendant hit him in the eye with a stick because he was not acting unreasonably in attempting to break up the dog fight
(a) If it was a necessary action to separate the dogs, he would be held to the ordinary care standard (due care, reasonable care under the circumstances, care exercised by a reasonable person, prudent care)
(b) Extraordinary care if the act wasn’t necessary
c) And defendant’s act causes plaintiff harm
2. Oliver Wendell Holmes’ justifications for negligence
a) A defendant can only be liable for damages if they are at fault/blameworthy
(1) Due care requires ability to foresee some bad thing happening down the road if you don’t take action
b) Incentivizing action over inaction
c) Unless under the circumstances a prudent man would have foreseen the possibility of harm, it is not justifiable to make me indemnify my neighbor against the consequences
3. Negligence can be described as Duty/Breach or Duty/Breach/Cause/Damage
a) Someone can act negligently if they breached a duty, but didn’t the breach didn’t cause damage (little n negligence)
b) Someone commits the tort of negligence if they breached a duty, and the breach caused damage (big n Negligence)
c) Hypo: car speeds through intersection negligently, but because there was no damage there was no tort of Negligence
C. Strict Liability
1. Strict liability prima facie case
a) If defendant acts
b) And the defendant’s act causes plaintiff harm
(1) Powell v. Fall: although defendant was operating his locomotive reasonably and prudently under the statute, he was still liable for the plaintiff’s damages when sparks from plaintiff’s fire engine burned the plaintiff’s rick of hay
(a) Defendant liable regardless of the intention behind the act
(i) No intent to cause the fire and no negligence
2. “Pockets” of strict liability within negligence when a person cannot meet the objective standard yet we hold them “strictly” accountable without any subjective intent or negligence
Elements of negligence
Duty
I. The general duty of care when a person acts, s/he owes persons within the scope of the risk (i.e. foreseeable persons) a duty to act reasonably under the circumstances to avoid foreseeable and unreasonable risks (i.e. probability of risk) under the circumstances
A. Mere foresight of a risk of injury is not enough to create negligence unless there is foresight that the action creates unreasonable risk of injury with high probability
1. Stone v. Bolton: the cricket club was not liable for negligence when the cricket ball hit the plaintiff in the head, because despite 6-10 balls flying over the fence in the previous 30 years creating a risk that one could eventually fly over and finally cause injury, the chances were so low that they did not create a duty on the plaintiffs to act to protect against the risk
a) A remote possibility of risk of injury is not enough, rather there must be sufficient probability to lead a reasonable man to anticipate it
b) The fact that something might happen doesn’t establish a necessary risk to act against because there is always the chance something could go wrong
II. Affirmative Duty
A. General no duty rule is that provided you have done nothing to create the situation, you have no duty to aid the imperiled victim, even though you could do so with minimal effort
1. Rule rests on a basic distinction between nonfeasance and misfeasance
a) By misfeasance the defendant has created a new risk of harm to the plaintiff and has duty to act reasonably, while by nonfeasance he has at least made the situation no worse, and has merely failed to benefit the imperiled victim by interfering in his affairs
b) Stockberger v. United States: the exceptions to the no duty rule should not be enlarged to encompass the case in which an employee becomes ill at the workplace for reasons unrelated to his work and the employer fails to use due care to treat the illness
2. Despite the simplicity of the general rule, many exceptions have been created such as failure to aid, special relationships, negligent entrustment, and gratuitous undertakings
B. Failure to aid
1. Failure to aid is when the defendant unreasonably discontinues assistance, does not assist in a dangerous situation s/he created, or negligently interferes with another’s rescue attempt
2. Actor begins and then unreasonably discontinues assistance
a) If defendant attempts to aid, he is regarded as entering voluntarily into a relation of responsibility and will be liable for a failure to use reasonable care for the protection of the plaintiff’s interests
(1) Farwell v. Keaton: when defendant found his friend under his car, put the deceased in the back of the car, applied ice to his head, and drove him around in the backseat of his car for several hours, defendant assumed the duty to aid
b) Once a volunteer extends assistance to an injured or helpless person, the rescuer can be liable if (a) he either fails to provide reasonable care, or (b) leaves the injured person in a worse position than when the actor took charge by discontinuing his aid
(1) First part justified by rationale that once a volunteer begins to assist s/he should use ordinary care and not further injure the person
(2) Second part is justified on the grounds that someone else might have taken charge
(a) Zelenko v. Gimbel Bros.: when defendant’s employees took charge of plaintiff’s intestate when she became ill in their store and kept her for six hours in an infirmary without any medical care, court decided that if defendants had left the plaintiff’s intestate alone, beyond doubt some bystander, who would be influenced more by charity than by legalistic duty, would have summoned an ambulance
3. Actor creates a dangerous situation or injures another, even innocently, and the other is in danger of further harm but the actor fails to aid
a) Hardy v. Brooks: defendant who without negligence hits a cow in the road is under a duty to take reasonable precautions to protect other drivers from injury such as by removing it or giving warning
b) True even though the contributory negligence of the person injured would disable him from maintaining any action for the original harm resulting from the actor’s original conduct
(1) Maldonado v. Southern Pac. Transp. Co.:  when plaintiff had attempted to hop a freight train but fell under when the defendant's employees bumped the cars, court held that the railroad owed him a duty of aid
(a) Even if you drove safely and the accident was caused by the negligence of the other, now helpless, driver
c) Yania v. Bigan: when defendant cajoled and taunted the deceased to jump into the water, and the deceased then drowned without the defendant did nothing to rescue or assist him, defendant was not liable because he did not negligently induce him to jump in the water and he had no legal obligation to rescue him
(1) Had the deceased been a child or mentally deficient person it is conceivable that taunting and enticement could constitute actionable negligence, but to contend that such conduct directed at a mentally-competent adult is without precedent or merit
4. Negligent interference with another’s rescue attempt
a) Defendant has a duty to not interfere with a rescue
b) Soldano v. Daniels: when a bystander from a neighboring tavern ran into defendant’s bar and requested the bartender to call police for the benefit of another customer at a neighboring bar who had been threatened, the court held that the tavern owed a duty either to call the police or to allow the would-be rescuer to do so
c) Louisville & Nashville R. Co. v. Scruggs: when defendant train refused requests to move a train so fire trucks could pass over the tracks and rescue plaintiff’s house, the court held that the RR owed no duty to the plaintiff to move its train in order to allow the fire trucks to pass
(1) Distinguished because it would require actual effort on the part of the train to move whereas simply calling is minimal
(2) Refusal to assist (nonfeasance) is different than blocking assistance (misfeasance)
C. Special relationships
1. In all cases where a duty has been placed on a special relationship, the theory is that since the ability of one of the parties to provide for his own protection has been limited in some way by his submission to the control of the other, a duty should be imposed upon the one possessing control and power to act to take reasonable precautions to protect the other from assaults by third parties that could be reasonably anticipated
2. Common carrier-passenger
3. Business owner-invitees
a) L.S.Ayres & Co. v. Hicks: when a 6 year old boy fell while shopping in defendant’s store and got his fingers caught in the store’s escalator, and the store unreasonably delayed stopping the escalator, as a result of which the boy’s injuries were exacerbated, the court held that the fact he was a customer of the store was sufficient to recognize a relationship to impose a duty on the store
b) Business owners have a duty to take reasonable precautions to protect invitees from foreseeable criminal attacks by third parties
(1) Posecai v. Wal-Mart: when a patron is robbed at gunpoint during the day in a store parking lot for which the store did not provide security guards, and in the prior six and a half years there was only one similar such incident in the store’s parking lot, the store did not have a sufficient degree of foreseeability to impose a duty to provide parking lot security guards which would have prevented the robbery
(2) Competing tests of foreseeability that triggers the duty
(a) Totality of circumstances (majority, broadest liability)
(i) Look at prior similar incidents in the whole neighborhood and general crime trends
(ii) Asks if what happened in this particular incident was the type of incident based on regional prior similar incidents that was foreseeable and would have triggered a duty
(b) Balancing test (minority, CA, trend)
(i) Looks at prior similar incidents that will trigger an obligation, but it also looks at the cost to the enterprise
(ii) Balancing of the two sides
(a) Similar to Learned Hand Formula
(iii) Combining the duty questions with one of the standards in breach
(iv) Foreseeability is required for a negligence duty
4. Innkeeper-guest
a) A duty should be imposed upon landlords who possess control and power to act and to take reasonable precautions that are within his power and capacity to take to reasonably mitigate the risk to tenants and those who enter premises of assaults by third parties that could be reasonably anticipated
(1) Kline v. 1500 Massachusetts Ave. Apt. Corp.: when a landlord is in exclusive control of the common areas of an apartment building, and the landlord is aware of a significant rise in crime occurring in the building either in the common areas or by accessing the common areas, and a plaintiff is assaulted and robbed in the hallway outside her apartment, the landlord is liable to the plaintiff for breaching his duty
5. Custodial settings
6. Common social enterprise (not majority)
a) Farwell: when defendant and deceased were companions engaged in a common undertaking, there is a special relationship between the parties, and when defendant knew or should have known of the deceased’s peril and could render assistance without endangering himself, he had an affirmative duty to aid the deceased
7. Employer-employee for risks created by the workplace (Stockberger not notwithstanding)
8. Medical practitioner and non-patient third parties
a) A duty may arise for either a) a special relationship between the actor and the third person which imposes a duty upon the actor to control the third person’s conduct, or b) a special relationship between the actor and the other which gives to the other a right of protection
(1) Tarasoff v. The Regents of the University of California: when a psychologist’s patient informed him of his intention to kill someone, and the psychologist determined that the patient presented a serious danger of violence or should have so determined pursuant to the professional standard, the psychologist had a duty to exercise reasonable care to protect reasonably foreseeable potential victims of his patient’s dangerous activity
(a) An exception to the no duty rule is when the defendant stands in some special relationship to either the person whose conduct needs to be controlled or in a relationship to the foreseeable victim of that conduct
(b) Foreseeability of a patient’s dangerous capacity is determined by the therapist exercising the reasonable degree of skill, knowledge, and care ordinarily possessed and exercised by members of that professional speciality under similar circumstances
b) Despite the potential conflict with confidentiality rules, physicians and other medical personnel may be held liable for failing to warn non-patients of the risk of contracting diseases carried by their patients
(1) Bradshaw v. Daniel: a physician has an affirmative duty to warn identifiable third persons in the patient’s immediate family against foreseeable risks emanating from a patient’s illness, which in this case was the risk of contracting a non-contagious disease via infected ticks
c) Threat has to be specific
(1) Thompson v. County of Alameda: when authorities were aware that a juvenile offender in their custody had a history of violence and stated that if released he would kill some child in the neighborhood, but they nonetheless released the juvenile into the custody of his mother, and the offender carried out the threat within 24 hours, the court held there was no affirmative duty because the threat was not specific but was general to all children in the neighborhood
D. Negligent entrustment
1. Negligent entrustment is when a defendant supplies, directly or through a third person, a chattel for the use of another whom the supplier knows or has reason to know will use it in a manner involving unreasonable risk of physical harm to himself and others because of his youth, inexperience, or otherwise
a) Vince v. Wilson, Ace Auto Sales, Inc.: when defendant provided funds for her grandnephew to purchase a car while knowing that he had no driver’s license, had failed the driver’s test several times, and abused alcohol and other drugs, there was a prima facie case of negligent entrustment for the question to be submitted to the jury and when a car seller sells a car to an individual, with evidence that they knew the individual had no driver’s license and had failed the driver’s test several times, the negligent entrustment theory should extend to the car seller
2. The factor in the negligent entrusting theory requires a showing that the entrustor knew or should have known some reason why entrusting the item to another was foolish or negligent
a) Osborn v. Hertz Corp.: the court held that a car rental company did not have a duty to investigate the driving record of a sober customer who had a valid driver’s license before renting a car to him although if it had searched, it would have discovered two prior convictions for drunk driving, and on one of those situations the driver’s license had been suspended
(1) Sellers are not held to the same level of expected knowledge about foolishness that are relatives, unless they have clear information
E. Gratuitous Undertakings
1. Gratuitous undertaking is a defendant’s longstanding, apparently permanent, voluntary undertaking that the plaintiff knew of and relied on
2. Elements that trigger duty
a) Voluntary undertaking
(1) Longstanding and apparently permanent practice, not just a temporary practice
(2) Conduct or promise
b) Knowledge of and reliance on that practice by plaintiff
(1) Crowley v. Spivey: when defendant grandparents promised their father they would supervise and safeguard his children when they visited their mother, who they knew had a history of mental illness, but they left the mother alone with the children, and she shot and killed them, the court held the grandparents owed a duty toward their grandchildren
(2) Morgan v. Yuba County: when a county sheriff’s department promised plaintiff that they would notify her before releasing a dangerous prisoner she had helped to apprehend, but they released him without notifying her and he killed her, the court held that plaintiff’s intestate could make out a claim if the county had induced the plaintiff to rely on its promise and she had in fact relied on it
3. The actor may undertake to do an act or to render services either by an express promise to do so or by a course of conduct which the actor should realize would lead the other into the reasonable belief that the act would be done or the services rendered
4. When a company has voluntarily established for itself a standard of due care, and having led others into reliance upon such standard, it has a duty to not discontinue the practice without exercising reasonable care to give warning of such discontinuance
a) Responsibility will arise if the service voluntarily undertaken be negligently performed or abandoned without other notice of the fact
(1) Erie R. Co. v. Stewart: when a railroad establishes a voluntary employment of a watchman at a busy crossing, and has knowledge that the plaintiff relies upon the practice for safe passage, and the plaintiff is injured after assuming safe passage because the watchman was in or near the shanty as a train approached, the railroad has a duty to the plaintiff to not negligently perform the practice or discontinue it without reasonable warning, and the breach of such duty is so conclusively shown as to justify a peremptory charge of negligence
5. One who gratuitously undertakes with another to do an act or to render services which he should recognize as necessary to the other’s bodily safety and thereby leads the other in reasonable reliance upon the performance of such undertaking to refrain from himself taking the necessary steps to secure his safety or from securing the then available protective action by third persons, is subject to liability to the other for bodily harm resulting from the actor’s failure to exercise reasonable care to carry out this undertaking
a) Marsalis v. La Salle: when a defendant makes a promise to an injured person to restrain and keep the cat under observation while the plaintiff determined the rabidness of the cat, but the defendant did not take any special steps or means to prevent the cat from straying from their premises such as changing the cat’s usual routine and keeping, and the cat escapes, the defendant gratuitously undertook to render services to the plaintiff but failed to use ordinary or reasonable care to ensure the animal was kept secure and is thus liable to the plaintiff for damage sustained as a result of such lack of care
6. The assumption of one relationship will not create the involuntary assumption of a series of new relationships who are potential beneficiaries of the performance
a) Courts do not want to unduly extend liability by enlarging the zone of duty
b) H.R. Moch Company, Inc. v. Rensselaer Water Co.: when a water company contracts with a city to provide a certain amount of water with a certain pressure, the company’s duty to the city is not extended to the indefinite number of potential individual beneficiaries who are residents of the city which the company breached when it failed to provide such water during a fire which burned down a city resident’s warehouse
(1) Court holds that the plaintiff is not within the zone of the duty and it would extend the zone too far to allow it
(2) Person within the city is not within the zone of the duty because the contractual promise was between the city and the utility, not everyone who is a potential beneficiary
c) While the absence of privity does not foreclose recognition of a duty, it is still the responsibility of the courts in fixing the orbit of duty to protect against crushing exposure to liability
(1) An obligation rooted in contract may engender a duty owed to those not in privity, for there is nothing anomalous in a rule which imposes upon A, who has contracted with B, a duty to C and D and others according as he knows or does not know that the subject-matter of the contract is intended for C and D’s use
(2) Strauss v. Belle Realty Co.: when a defendant utility company is in a contractual relationship with a landlord, and not with the plaintiff tenant, for supplying power in a building’s common area, and negligently fails to provide power to several million residents for 25 hours, the defendant does not owe a duty to the individual tenant which was breached when a conceivably foreseeable injury occurs to the plaintiff from a fall on a darkened staircase caused by the defendant’s power system failure
(a) Permitting recovery to those in plaintiff’s circumstances would violate the court’s responsibility to define an orbit of duty that places controllable limits on liability
7. Where the defendant has voluntarily assumed a duty to be a primary protector of the plaintiff against ordinarily unforeseeable injury, the defendant may be held liable for causing such injury
a) Beul v. ASSE International, Inc.: when defendant international exchange program company was held by statute and industry standard to be the primary care provider for a 16-year-old girl, and the defendant’s area representative did not notice a sexual relationship between the student plaintiff and the host father because she did not follow the statute or standard practice, the defendant company can be held negligent and the father’s suicide was not a superseding cause
(1) ASSE assumed a relationship of in loco parentis w/Kristen (16 y.o.), an exchange student placed in the home of Richard Bruce, his spouse, and his daughter
III. Limitations on Duty
A. Owners and occupiers
1. Duties are owed by the possessor with respect to conditions on that land, but the rules typically do not involve activities that take place on the land
a) Obscured pit, fence, or a tree on a golf course are conditions
b) Golfers hitting balls or mowers cutting grass are activities
2. Common law approach (conditions on land)
a) Step One: Classify the entrant from one of three possibilities
(1) If you can’t decide which of the three, explain each
(2) Trespasser
(a) Enters without consent or privilege
(3) Licensee
(a) Enters with consent or privilege but not an invitee
(b) Are you on the premises to do business or are you entering for a purpose related to yourself?
(c) Social guests are the largest group of licensees
(4) Invitee
(a) A business visitor
(b) Public invitee is entering because of a general public invitation
(i) Most courts today use an “open invitation” test, where as long as the premises is generally one to which the public is welcomed, entrants are typically classified as invitees
(a) Post v. Lunney: when plaintiff paid a fee for a tour of houses, and was invited to enter the home of the defendant which had been opened to those members of the public who were on the paid tour, the plaintiff was an invitee
(b) Martin v. B.P. Exploration & Oil: a person who uses gas station restroom without purchasing is invitee if reasonable person would understand the station invited the public to use bathroom regardless of whether they purchased products
(5) An entrant can potentially shift from one status to another from moment to moment
(a) Hypo: you go to a car repair shop with an office, and a bay where cars are driven in and there is a big sign saying customers are not permitted in the bay
(i) Invitee in the office, but the moment you go into an area that says “customers not allowed” or has some kind of demarcation, you are now a trespasser
(ii) But if mechanic tells you to come to the bay to look at car, you are there by permission to conduct business and are an invitee
b) Step Two: Define the duty owed by O/O to each class of entrant for conditions on the land
(1) Invitee
(a) O/O owes duty of ordinary care
(i) Includes the obligation to inspect premises for hidden traps
(2) Licensee
(a) If O/O knows of a dangerous condition that the licensee is not likely to discover, the O/O owes a duty to the licensee either to warn or to make safe
(i) Don’t have to warn of obvious conditions
(ii) “Watch out for the boxes, and be careful of the door with the sharp point” is sufficient
(iii) Laube v. Stevenson: the defendant’s mother regularly visits her daughter and baby, to assist with housework and the infant’s care. On one occasion, the defendant asked her mother to obtain a blanket from the basement. The stairs had no handrail, and the stair near the top landing was broken away, and there was no light to illuminate the defective condition, and she fell suffering serious injuries, the court found plaintiff was a licensee and defendant owed a duty to warn of the condition
(3) Trespasser
(a) O/O owes no duty to warn or make natural or artificial conditions on the land
(i) Natural conditions are boulders, trees, lakes, etc.
(ii) Artificial conditions are things like swimming pools, buildings, other constructions
(b) Except if
(i) O/O knows of a specific danger that a discovered trespasser is about to encounter
(a) Have to warn of a specific danger
(ii) Footpath exception
(a) Extends the duty of landowners to travelers upon the highway or adjacent sidewalks where the travelers momentarily leave the public way
(i) Murray v. McShane: court held that a neighboring landowner owed a duty to a man who stepped off the public sidewalk to tie his shoe while sitting on an adjoining doorstep and was injured when a brick fell off the building onto him
(b) Duty to avoid the creation of visual obstacles that unreasonably imperil the users of adjacent public ways
(i) Justice v. CSX Transport: O/O liable when a truck driver approached a railroad crossing, where his view of the tracks was obscured by defendant’s plant and railroad cars sitting on a spur located 50 feet from the intersection, and he was killed by another train
(c) O/O owes duty to shield hidden dangers where s/he knows that pedestrians routinely cut through his/her property
(iii) Child trespassers (“attractive nuisances”)
(a) A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon the land if (a) the place where the condition exists is one upon which the possessor knows or has reason to know that children are likely trespassers, and (b) the condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children, and (c) the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and (d) the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved, and (e) the possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children
(i) Merrill v. Central Maine Power Co.: when a nine year old child is burned after trying to cook a fish on a live electrical wire in a defendant’s substation which was surrounded by a fence, and the plaintiff knew that the fence was intended to keep people out, that electricity could burn him, that he was careful not to touch the wire himself, and that what he did was a dumb idea, the summary judgment denying the use of the attractive nuisance doctrine was correct
(b) Courts, while reluctant to say that landowners owe duties to trespassers, determined that children were less able to care for themselves or appreciate the nature of even open and obvious dangers, thus, landowners who knew of their presence were required to take steps to avoid the injury
3. Common law approach (activities on land)
a) Invitee: duty to exercise reasonable care for their safety
(1) Affirmative duty to inspect premises for hidden dangers
b) Licensee: duty to use ordinary due care
(1) Owner should expect that the licensee won’t discover the danger
(2) The licensee must not have reason to know of the risk
c) Trespasser: duty to avoid intentionally injuring trespasser
4. Revised (CA) approach
a) Applies ordinary negligence standard of due care for the duty owed to all entrants and abolishes the distinction between licensee and invitee, holding that ordinary care applies to both
b) The status of the entrant becomes relevant at the breach stage rather than the duty stage
(1) Any entrant is owed a duty, but the breach issue is going to shift with respect to trespassers
(2) If they are a trespasser, if you would not expect them you would not need to take any precautions, but if you become aware of them and they are a known trespasser you must take some precaution as a reasonable person would under the circumstances
c) Rowland v. Christian: when defendant was aware that the faucet handle was defective and dangerous, and the defect was not obvious, and that plaintiff was about to come into contact with the defective condition, a jury could reasonably conclude that a failure to warn or to repair the condition constitutes negligence
B. Negligently inflicted emotional distress
1. Under limited certain conditions, where the only damages claimed are emotional distress, a plaintiff can claim NIED as a direct victim or as a bystander
2. Direct victim
a) NIED to a direct victim is where the defendant acted negligently towards the plaintiff in the zone of danger, resulting in the plaintiff’s serious emotional injury which manifests in objectively determinable physical consequences
b) Impact rule elements
(1) Defendant acted negligently towards plaintiff in which the plaintiff’s person was touched
(a) Impact is objectively determinable and thus administrable
(b) Greatly limited the number of cases that could be brought
(c) Key limit is ED must be parasitic
(d) But it is arbitrary and established for administrability, not for justice, and the impact can be manipulated if it is so slight
(2) Plaintiff suffered emotional injury resulting from the defendant’s conduct
(3) The emotional injury manifested itself in physical consequences
c) Zone of danger rule after Robb (and like cases)
(1) Defendant acted negligently towards plaintiff in the zone of danger
(a) Robb v. The Pennsylvania Railroad Co.: where plaintiff suffered physical injuries resulting from fright proximately caused by the negligence of the defendant, but such physical injuries did not result from impact and were not contemporaneous, the trial court erred in granting summary judgment for the defendant because recovery by one in the immediate zone of physical risk should be permitted
(i) Medical and technological advances easily allow causal proof between emotional distress and resultant physical harm
(2) Plaintiff suffered emotional injury resulting from the defendant’s conduct
(a) Link the impact to the emotional distress
(3) The emotional injury manifested itself in physical consequences that are objectively determinable
(a) Serves as an important gatekeeper by drawing a line between serious and non-serious emotional distress
(b) Retained by the majority of courts, but not in CA who look for some external way of evaluating genuine ED that does not manifest in physical consequences
(c) Insufficient physical consequences according to Restatement: transitory, non-recurring physical phenomena, harmless in themselves, such as dizziness, vomiting, and the like does not make the actor liable where such phenomena are in themselves inconsequential and do no amount to any substantial bodily harm
(d) Sufficient consequences are ulcers, heart attack, heart murmur, prolonged vomiting, as well as long continued nausea or headaches which may amount to physical illness, which is bodily harm
(e) Majority of jurisdictions impose the physical consequences rule, except in cases of mistreated deceased bodies where NIED can be used for relatives even without physical manifestations or cases of fear of future physical harm
(i) In the absence of a present physical injury or illness, damages for fear of cancer may be recovered only if the plaintiff pleads and proves that (1) as a result of the defendant’s negligent breach of a duty owed to the plaintiff, the plaintiff is exposed to a toxic substance which threatens cancer; and (2) the plaintiff’s fear stems from a knowledge, corroborated by reliable medical or scientific opinion, that it is more likely than not that the plaintiff will develop cancer in the future due to the toxic exposure
(a) Potter v. Firestone Tire and Rubber Co.: where a person has unwittingly consumed cancer-causing toxic substances over a long period as a result of a defendant’s negligent dumping of toxic waste, plaintiff may not recover for her emotional distress stemming from her reasonable fear of contracting cancer resulting from exposure to the waste, but where she has not actually contracted cancer and it is not more likely than not that she will in the future
3. Bystander
a) NIED to a bystander is when a plaintiff bystander has suffered emotional distress with objectively determinable physical consequences from sensory and contemporaneous observance of negligent deadly or substantial harm to another with a marital or intimate familial relationship to the plaintiff
b) Dillon v. Legg factors (which are now elements)
(1) Plaintiff was located near the scene of the accident (as contrasted with one who was a distance away from it)
(a) Mother can’t recover, even if she heard about it a few minutes later
(2) The shock resulted from a direct emotional impact upon plaintiff from the sensory and contemporaneous observance of the accident (as contrasted with learning of the accident from others after its occurrence)
(a) Have to see the event
(b) Physical consequences requirement similar to direct victim
(3) Plaintiff and the victim were closely related (contrasted with an absence of any relationship or the presence of only a distant relationship)
(a) Aunts and uncles can potentially recover but they have a higher burden of proving
(b) Unmarried people cohabitating is not sufficient, because you have to be married if you’re unrelated
(c) Friends, coworkers, etc. cannot recover
(d) Merely pleading a strong emotional bond akin to a son and mother relationship does not satisfy the exceptional circumstances requirement
(i) Moon v. Guardian Postacute Services, Inc.: when the victim had resided in the plaintiff son-in-laws home for a period of time before dying in an assisted living home, and the plaintiff and defendant had a close and loving relationship, there was no exceptional circumstance to allow the non-blood relative to recover for NIED
(a)  Recovery for a bystander claim is not restricted only to “blood” relatives if the plaintiff and victim are closely related, but to limit the number of plaintiffs who can recover under NIED, at a minimum, the pleading must allege that the person resided in the household for a substantial period of time
(b) A close and loving relationship does not constitute an exceptional circumstance in that none of the facts evince an act out of the ordinary for a son-in-law
(c) Courts are ill equipped to assess emotional attachments so arbitrary lines must be drawn
(d) No direct victim either [Huggins legal duty (direct victim) owed only to baby, not parent where pharmacy overdosed baby who died; but Molien husband whose wife was misdiagnosed with syphilis and doc directed wife to inform husband was a direct victim so doctor owed him a duty]
c) Policy considerations permeate most opinions in this area to limit recovery
(1) Plaintiff must be within the zone of danger
(a) James v. Lieb: when the plaintiff failed to allege that the son, who helplessly watched his sister be run over and killed by a garbage truck and who suffered mental and emotional distress, was within the zone of danger or in fear for his own safety, the plaintiff did not fail to state a cause of action against the defendant for negligently inflicted emotional distress
(2) Some courts have pulled back from treating psychic injury the same as physical ones
(a) Thing v. La Chusa: in order to avoid limitless liability out of all proportion to the degree of a defendant’s negligence, and against which it is impossible to insure without imposing unacceptable costs on those among whom the risk is spread, the right to recover for negligently caused emotional distress must be limited
(i) The three factors in the Dillon v. Legg court should be treated as elements, not factors
C. Economic loss rule
1. Essentially a damages question but is considered in the duty element for courts to end trial quickly
2. Generally, economic loss is the money people lose when they’re injured that doesn’t involve compensation for pain and suffering or repair of physical injuries
a) Lost wages, lost opportunities such as lost jobs or lost time, lost profits
3. The general economic loss rule confines remedies for contract breaches within limited boundaries
a) The person whose damages consist only in economic losses may not generally recover them through a negligence action in tort
(1) Unless accompanied by property losses or personal injury, or with a tort that specifically allows such recovery
(2) Rationale is in large part based on administrability in deciding who is within the scope of the loss
(a) Moral problem if scope of liability is exceeded, we are creating a circumstance with limitless liability to unknown amount of people which is unfair and uncontrollable
b) Economic loss rule I
(1) Matters that are subject to a contract
(a) Economic loss rule provides that where a party sues for purely economic losses as a result of a failed product that damages only itself, the plaintiff may recover, if at all, only in contract
(b) Assessed as a unit of the product, not the individual parts that make up the whole product
c) Economic loss rule II
(1) Lost profits
(a) Where a person suffers only economic injury as the result of another’s negligence, that person generally cannot recover
(2) Exceptions
(a) Special Relation (not the same as special relationship for affirmative duties)
(i) Between parties
(ii) E.g. Negligent transmission of telegraph message, with special relation between telegraph worker and the person sending the telegraph
(b) Negligent failure to obtain proper attestation of will
(i) I.e. Legal malpractice
(ii) Lawyer can be held liable for economic losses for screwing up the will
(c) Negligent performance of professions
(i) Bankers, real estate agents, accountants, surveyors, analysts, insurance brokers, doctors, architects, attorneys, bailees…
(ii) In the business of providing specialized services and negligently performing that service
(d) Maritime and admiralty law has created some exceptions
(i) Sailors (the lowest people on the maritime operations totem pole) are the favorites of the court
(e) Pollution of a stream by D
(i) Swimming pool operator permitted to recover
(f) Recovery of economic damages as parasitic (not exception per se)
(g) AND where a tort specifically allows (not exception per se)
(i) Defamation, privacy
(ii) Misrepresentation
(iii) Interference w/contract, prospective relations, other economic torts
(iv) Statutory torts
4. A manufacturer in a commercial relationship has no duty under either a negligence or strict liability to prevent a product from injuring itself
a) The distinction in liability and torts versus contract is the injury to the person or other property versus injury to the product
b) East River Steamship Corp. v. Transamerica Delaval, Inc.: when a defendant manufacturer manufactures and installs faulty turbines on ships that are chartered by plaintiffs, and the turbines fail resulting in repair costs and loss of income but no injury to persons or property other than the ships, the defendants are not liable under strict product-liability tort law
(1) Since the turbines are part of the ship’s singular unit, and they only damaged themselves, they didn’t damage other property
5. Rule is easiest to apply in products cases where the loss occurs to the product itself, but the rule is also invoked in cases not involving products
a) J’aire Corporation v. Gregory: CASC held that a contractor who entered into a contract with the owner of premises to repair a building owed a duty in tort to a tenant who suffered business losses when the contractor negligently failed to complete the project with due diligence, even though the contract was with the owner and not the tenant
(1) It was foreseeable that unreasonable delay would injure the tenant’s business
6. Economic loss rule also arises when parties have not had a pre-existing relationship in what is known as “stranger” cases
a) Hypo: if the president of a company is negligently injured in an accident and, as a result, the company cannot complete a multi-million dollar deal, the economic loss rule will ordinarily bar the company from recovering even losses directly attributable to the accident
7. Defendant owes a duty only with respect to those risks or hazards that are particularly foreseeable and the plaintiff or group of plaintiffs can be distinguished from the general public
a) Union Oil Company v. Oppen: when defendant oil drilling company negligently causes an oil spill, the defendants could reasonably have foreseen that negligently conducted drilling operations might diminish aquatic life and cause a reduction in commercial fishing potential in the area and thus injure the business of commercial fishermen by profit loss, thus owing a duty to the plaintiffs
(1) Court is making it very clear that this case is not precedent for all the many other economic losses suffered as a result of the oil spill
(2) This particular group of people can be distinguished from other classes who suffered economic injury because they were “particularly foreseeable” as opposed to more general losses of the wider community
(a) Fishermen relied entirely on the fishing
b) New Jersey adopted what it termed a “particularly foreseeable” approach to economic losses in stranger cases
(1) People Express Airlines v. Consolidated Rail Corp.: defendant negligently allowed hazardous chemicals to escape, causing nearby businesses including People Express Airlines to be evacuated
(a) Court permitted the airline to seek recovery in negligence for its lost profits during the closure as its losses were “particularly foreseeable”
Breach
I. Breach is a specific departure from the standard of care owed by defendant to plaintiff either by engaging in an act that injures or by a failure to take reasonable precautions
A. Alternative ways to establish a breach
1. 1. & 2. RPP/CoR
2. 3. Custom
3. 4. Statute
4. 5. Res Ipsa Loquitor
II. The Reasonably Prudent Person (RPP)
A. The objective standard in general prevails in tort law, where defendant is judged against the actions and knowledge that an ordinary, reasonably prudent person would do or know under similar circumstances
1. Need to prove that defendant acted in a way that created an unreasonable risk of harm to the plaintiff that an RPP would not have acted, or failed to act (“untaken precaution”) in a way that an RPP would have acted
2. Individual’s personal characteristics will not be taken into account when judging behavior
a) Vaughan v. Menlove: defendant was liable for damage negligently caused to neighbor when defendant’s haystack caught fire because, despite acting honestly and bona fide to the best of his judgement, a reasonably prudent person would have taken more precautions under the circumstances
3. Oliver Wendell Holmes
a) The law takes no account of the infinite varieties of men which makes the internal character of a given act so different in different men
(1) In a society, a certain average of conduct and a sacrifice of individual peculiarities going beyond a certain point is necessary to the general welfare
(2) Some people can’t meet the standard but their slips are also troublesome to their neighbors
b) Law determines liability by blameworthiness, but it is that of the average man of ordinary intelligence and prudence
c) Exceptions to the objective principle include physical defects that others can observe, sudden onset insanity, and infancy/minority
4. The reasonable child standard holds children who are engaging in childlike activity to a lower subjective standard than the general objective standard because they don’t have the knowledge, experience, and maturity of adults and they are morally blameless
a) Distinguished from minors being held liable for their intentional torts because in that case, they should have the knowledge that their intentional actions will cause harm
b) When engaged in child activities, a child is required to act according to the standard of a typical child of the same age, experience, and intelligence would act
(1) Goss v. Allen: when advanced skier was taking pictures and collided with beginning skier, court upheld jury instruction that defendant should be held to the applicable standard of care that was of a person of similar age, intelligence, and experience
(2) Dellwo v. Pearson: when 12 year old child, while driving a boat, caused injury to plaintiff, minor should be held, in the operation of an automobile, airplane, or powerboat, to the same standard of care as an adult
(a) Thomas v. Inman: child who shot and killed another child held to the child standard since in rural areas of Oregon handling guns is not just an activity normally undertaken by adults
(b) Huebner v. Koelfgeren: 14 year old who shot a BB gun that struck another boy above the eye should be held to the adult standard of care
(c) Restatement says that use of firearms should be governed by adult standard
c) Parents are not, generally speaking, vicariously liable for their children’s torts
(1) Many states, however, allow parents to be sued directly in certain limited circumstances if they carelessly supervise their children if the parent knew that the child was prone to engage in specific risky behavior of the sort that caused the plaintiff injury, and the parent failed to take reasonable steps to control the child
5. The objective standard is raised to a subjective standard for individuals acting with superior knowledge or heightened expertise
a) Restatement provides that if the defendant possesses a superior “attention, perception of the circumstances, memory, knowledge of other pertinent matters, intelligence, and judgement,” s/he must exercise those superior attributes
(1) Chemist who has special awareness of toxicity if two materials are combined is held to that superior knowledge, even though ordinary people might not be aware of it
(2) Applies to anyone with superior knowledge or awareness of particular risks in their field (doctors, architects, mechanics, etc.)
(3) Fredericks v. Castora: court refused to hold a professional truck driver involved in an accident to the standard of highly trained professionals, on the grounds that it’s too difficult to uphold different standards for different drivers as to their respective experience
(4) Lawyers can exploit the distinction between the ordinary care standard and the “special knowledge” standard
6. Courts have employed a variety of other mechanisms with which to judge the knowledge that the ordinary person is charged with possessing
a) Standard could revolve around knowing the common practice within the community
(1) Tolin v. Terrell: defendant not liable to plaintiff when his mule kicked him and permanently injured him, because “it is a matter of common knowledge and common experience that there is no telling when or under what circumstances a mule will or will not kick… He who goes within the radius of its heels assumes the risk of being kicked…”
(2) Delair v. McAdoo: defendant held liable when his tire blew out and caused an accident because his tire was worn below the treads such that the inside fabric was visible
(a) Court found that a reasonable inspection would have disclosed the defective tire and the defendant would be held to constructive knowledge of the condition of the tires
(b) Constructive knowledge is notice of a fact that a person is presumed by law to have, regardless of whether he or she actually does, since such knowledge is obtainable by the exercise of reasonable care
(3) Society’s expectations of what someone should know is subjective and evolving
b) Common carriers are held to standard of “utmost care” and care to passengers that should extend “as far as human care and foresight can go,” a higher standard than the RPP
(1) Similar to different IIED standard for common carriers
(2) Some courts question this doctrine
(a) Bethel v. New York City Transit Auth.: common carrier defendant not liable to plaintiff when her handicapped seat collapsed, because the court found that modern technology and more intense government regulation have rendered moot the original purpose for the different standard of care for common carriers
(3) Higher standard is still relevant
(a) Andrews v. United Airlines, Inc.: United Airlines was required to do all that human care, vigilance, and foresight reasonably can do under all of the circumstances to prevent baggage from falling out of overhead bins onto passengers
(b) Lamb v. B & B Amusements Corp.: roller coaster operator not held to “common carrier” standard when plaintiff was injured when roller coaster she was riding separated, because roller coaster passengers don’t seek safety and stability and amusement rides are not designed to provide comfortable transportation, even when they operate as intended
c) Courts have ruled that there is a higher duty of care when handling dangerous instrumentalities
(1) Wood v. Groh: court held that the defendant owed the “highest degree of care in safekeeping the handgun” when his son picked the lock of the cabinet holding the handgun and accidently shot the plaintiff
d) Bashi v. Wodarz: court declined to extend the reasoning of Cohen v. Petty (sudden onset of an unanticipated physical illness in the defendant is suitable grounds for defending negligence claim) to the defendant’s claim that a sudden onset of mental illness caused her to crash into the two vehicles in front of her
(1) Some courts allow mental illness as a defense
(a) Breunig v. Am. Family Ins. Co.: defendant claimed that G-d took hold of the wheel, causing her crash
(i) Court held that some forms of insanity are a defense to and preclude liability for negligence… The effect of the illness… or disorder must be such as to affect the person’s ability to understand and appreciate the duty which rests upon him… And in addition, there must be an absence of notice or forewarning to the person that he may be suddenly subject to such a type of insanity or mental illness. Court further stated that “sudden mental incapacities equivalent in… effect to such physical causes as a sudden heart attack, seizure, stroke, or fainting should be treated alike…
e) Sometimes, a court will point out facts that highlight the circumstances that are deemed emergency
(1) Sudden emergency doctrine provides generally that a person will not be held to the usual standard of care in a sudden and unforeseeable perilous situation created by another person
(2) Standard is defined as “honest exercise of judgement”
(3) Lyons v. Midnight Sun Transportation Services, Inc.: sudden emergency doctrine is confusing and useless since a reasonableness standard is fully capable of encapsulating the extenuating circumstances of virtually all emergencies
(4) Levey v. DeNardo: court extended emergency instruction when cars had to swerve on a rainy road and collided with other cars
III. Calculus of Risk
A. Calculus of risk determines what conduct is an unreasonable risk and is often combined with RPP, since COR tells the RPP which risks s/he must guard against
1. A reasonable person would avoid exposing others to foreseeable and unreasonable risks
a) Blythe v. The Birmingham Waterworks: defendant is not liable for negligence because the water damage to the plaintiff’s house caused by a fire plug that was properly built and maintained but was covered in ice as a result of a severe and abnormal frost which no reasonable man could provide and guard against
(1) Nockleby counterargument that as between two innocents, the one in control of the harmful system should pay
(a) Even though the enterprise isn’t negligent, it’s fairer to impose the cost on the one who controls the mechanism than on a negative lottery winner
(i) The enterprise can spread the loss among many as opposed to the negative lottery winner who has to pay the damages alone
(b) Incentivizes company to watch out for the risk of harm, which is more efficient if they do it instead of thousands of their customers doing it individually
(i) Put the responsibility in the hands of professionals who have experience, knowledge, and control
B. Learned Hand Formula is used for evaluating the reasonableness of a duty to take a precaution where defendant is liable only if a duty exists when B(Defendant) < P * L(Class of potential Ps)
1. Defendant not liable for unreasonable precautions
2. If burden > cost, no liability, but if burden < cost, liability
3. Incentivizes minimal social loss by encouraging the one who would lose the least when taking the burden to act on the precaution
4. Under SL system, D would be liable no matter what
a) Neg: When B > P*L, no precaution and no liability
b) SL: When B > P*L, no precaution and liability
c) Both incentive for precaution when B < P*L.
5. Policy concerns with this formula exemplified with Pinto case, where Ford didn’t install safety features because they predicted they would save money by just being sued
a) Cannot be literally/mathematically applied
b) If we want the company to invest in safety despite it not being economical just based on actual damages, we need to inflict nominal and punitive damages
6. Even if defendant is negligent, plaintiff bears the loss because of contributory negligence when B(P) < P * L(P)
a) United States v. Carroll Towing Company: the tug boat company was not liable for negligence when the barge sank because the bargee (and owner) was contributorily negligent by not being on the barge during the time hours when he was required to because of the increased activity in the harbour, and he would have seen the hole in the barge before it was too late
(1) Defendant’s claim of defense is that even if they were primarily negligent (acting unreasonably towards others), the plaintiff was contributorily negligent (acting unreasonably towards your own safety)
(2) Bargee’s daytime presence is not too burdensome a requirement that is greater than the probability of injury
IV. Statutes
A. Statutes (or regulations and ordinances) violations can be used in torts to establish in principle that a reasonably prudent person would not violate the statute’s standard of care
1. Plaintiff can invoke for negligence, defendant can invoke for contributory negligence
B. Three types of effects in tort of a proven statutory violation
1. “Mere evidence of negligence” (even smaller than minority)
a) The D’s violation of the statute is not necessarily enough evidence to avoid dismissal, but is some evidence of D’s negligence
b) Case may be dismissed
2. Prima facie evidence of negligence (minority rule)
a) The D’s violation of the statute by itself is sufficient to avoid dismissal, but not necessarily enough to persuade a jury
b) The defendant may still introduce evidence
c) Jury decides of negligence was established
3. Negligence per se (majority rule)
a) Defendant is negligent as a matter of law and not up to jury
b) This means Duty/Breach has necessarily been established (i.e. “little n negligence”)
c) Jury may still decide causation and damages, which plaintiff needs to prove are tied to the negligence
d) Martin v. Herzog: Cardozo held that the plaintiff was (contributorily) negligent per se when she and her deceased husband were driving in violation of a statute requiring lights on cars driving at night, which would have warned the defendant to correct his negligent driving
C. Three prerequisites to invoke statutory violation of plaintiff/defendant
1. Defendant violated the statute (breached duty/standard of care)
2. The plaintiff is “in the class of people” that the legislature had in mind when it enacted the statute (Statutory Purpose Doctrine)
a) Legislature had in mind a group of people they wanted to protect (drivers on the highway at night, apartment occupants)
b) Lockhart v. Loosen: in a case based on a statute prohibiting an infected person from exposing any other person, court sided with defendant when plaintiff sued her for infecting her husband with an STD because the wife was not within the class meant to be protected by the statute
c) Stimpson v. Wellington Service Corp: defendant was liable for damages to a homeowner when he drove truck on public road in violation of a statute meant to protect the public road without a permit, therefore not giving the appropriate authority the opportunity to appraise the risk and refuse permit or impose conditions
3. The “injuries are of the sort” the statute was designed to guard against, and (Statutory Purpose Doctrine)
a) Gorris v. Scott: court ruled for the defendant when he failed to build pens on the deck in order to keep groups of sheep separated, in violation of the Contagious Diseases Act, and the sheep were then washed overboard in a storm
(1) Statute was intended to prevent the spread of infectious diseases, not prevent animals from washing overboard
b) Hypo: purchase an unlabeled bottle of poison and your son drinks it, he is in the class the statute requiring labels was designed to protect and this is the injury it was designed to protect against
c) Chevron U.S.A., Inc. v. Forbes: customer could not recover damages when he slipped in a pool of gasoline because a statute requiring workers to promptly clean gasoline spills was designed to avoid fires, not to prevent slip and falls
d) As opposed to these narrow readings of the statutes, judges can read them more broadly
(1) De Haen v. Rockwood Sprinkler Co.: although a statute was meant to protect workmen from falling down open elevator shafts, the statute’s requirements can be read broadly to protect against falling debris because even though legislature was thinking of the workers, the barrier would lead workers to set the radiator further from the edge
e) The statute might have dueling purposes based on interpretation
(1) Ross v. Hartman: ordinance prohibiting leaving unattended vehicles unlocked is meant to promote public safety, not prevent theft, since unlocked vehicles can be proximate causes of injury where meddling children and others, so the defendant should be held liable for the agent thief running over the plaintiff
(a) Discourages hazardous conduct
(b) Puts the burden of the risk upon those who create it, and it is fairer to hold the defendant responsible than to deny remedy to the innocent victim
(2) Dix v. Motor market, Inc.: court held that legislative intent was to prevent thefts, not to safeguard third persons from the conduct of thieves, thus not holding defendant liable after his car was stolen and thief injured plaintiff
(3) Rushink v. Gerstheimer: defendant was not liable when a patient jumped in her unattended car with the keys in, dying a few hours later after running into a tree
(a) Statute prohibiting keys in the car was enacted to deter theft and injury from vehicle operationby unauthorized persons, not to protect unauthorized users from the consequences of their own conduct
-------------------------------------------------------------------------------------
4. The defendant’s violation of the statute caused the plaintiff’s injuries
a) Causation analysis
b) If you establish the first three prerequisites, you have negligence per se and duty/breach as a matter of law
c) This fourth pre-requisite gets the case from little n to big n
(1) Brown v. Shyne: although there is clear duty/breach in violation of the statute prohibiting practicing medicine without a license, that duty/breach did not cause the plaintiff’s injuries from the chiropractor defendant, rather it was the defendant’s lack of skill making the license violation irrelevant
(a) Defendant could have still caused the injuries even if he was licensed
(b) Breach or neglect of duty imposed by statute or ordinance may be evidence of negligence only if there is logical connection between the proven neglect of statutory duty and the alleged negligence
(c) Hypo: a car accident is not caused by not having a license, even though it increases the risk of accident
D. Exceptions to the negligence per se rule (escape hatches)
1. When there is an outdated statute the negligence will have the effect of “mere evidence” rather than negligence per se
a) Lucy Webb Hayes v. Perotti: man jumped out the window of a mental hospital where a statute required bars on all the windows did not constitute negligence per se on the part of the hospital because the statute was outdated and was approved by the department that regulates the statute
b) Case-by-case analysis, not a general exception to the rule
2. When it is unsafe to follow a statutory command
a) Tedla v. Ellman: plaintiffs were not contributorily negligent in a car accident when they were walking in violation of a statute requiring they walk on the left side of the highway facing the traffic because the left side had more traffic on it, so obeying the statute would have put them in more danger than the statute aimed to diminish
3. Incapacity, or emergency not due to one’s own misconduct
4. When the actor exercises reasonable care in attempting to comply with the statute
a) German v. Federal Home Loan Mort. Corp.: although landlord is in a better position to know if paint contains lead before children eat it, following a code requiring owners of multiple dwellings to remove or cover any paint or surface coating containing lead in a dwelling in which a child under the age of six resided, court found the code also permitted the landlord to persuade the fact finder that the lead paint hazard existed “despite his diligent and reasonable efforts to prevent it”
V. Custom
A. Custom is a standard practice in a given industry with respect to some matter of safety and is evidence of what is “reasonably done under the circumstances”
B. Generally, custom today may be used in two ways
1. By plaintiff, as a sword
a) Plaintiff establishes a custom
(1) Something that happens routinely in a particular field
(2) Generally practiced throughout the field
b) Then shows defendant deviated from the custom
(1) “All grocers do walkthroughs by the vegetable stands to make sure there’s no spills, but defendant didn’t do that”
(2) These two steps show little n negligence
c) Trimarco v. Klein: case was allowed to be heard by jury because plaintiff had established that there was an industry custom for landlords to replace untempered showerglass since the 1950’s and that the landlord deviated from that standard
2. By defendant, as a shield
a) Defendant introduces evidence of a customary practice
b) Defendant shows that it complied with the industry custom
(1) Therefore you can’t hold me to a higher standard
(2) Defendants would prefer that compliance with customary standards would be conclusive on the issue of (n)egligence, but this is not the general rule
3. Basic rules regarding evidence of compliance with custom
a) General rule: T.J. Hooper rule that evidence of customary practice is relevant to but not determinative of reasonableness
(1) The T.J. Hooper: although there was custom to not have a radio on board a tugboat so the tugboat was complying with industry standard, Learned Hand said that they were still negligent because if they had the radio on board they would likely have prevented the sinking of the barges
(2) Even though an entire industry is lagging in a practice, there are precautions so imperative that even their universal disregard will not excuse their omission
b) Nugget: metal squashing machine was totally automated and no one had two-hand start button, but such a safety mechanism was easily accessible, practical, and cheap, and so because the court mandated it, it is now the standard
c) Exception for professionals (doctors, lawyers, and accountants)
(a) Compliance with a customary practice conclusively establishes a professional was not negligent
(b) Minority rule as to professionals follows T.J. Hooper
C. Two competing approaches to T.J. Hooper rule to evidence of custom as bearing on due care
1. In many states, compliance with customary practice was held to be conclusive to a defendant’s negligence
a) Titus v. Bradford: holding that the unbending test of negligence concerning methods, machinery, and appliances is the ordinary usage of business. No man is held to a higher degree of skill than the fair average of his profession or trade
b) Since whatever is customary done may in fact reflect unsafe practices, or reflect no safety practice at all, some scholars have argued that rules such as Titus insulated 19th century industry from tort liability at the expense of victims
2. A few courts have held that customary practice was irrelevant to the issue of due care
a) Mayhew v. Sullivan Mining Co.: excluding testimony designed to show no one in the industry followed safety practices demanded by the plaintiff
b) T.J. Hooper rejects both Titus and Mayhew approaches
D. The Professional Standard
1. Professionals are primarily doctors, lawyers, and accountants
2. The privilege given to professions of setting their own legal standards of conduct is usually emphatically denied to other groups
a) Special groups will be allowed to create their own standards of reasonably prudent conduct only when the nature of the group and its special relationship with its clients assure society that those standards will be set with the primary regard to protection of the public rather than to such considerations of increased profitability
(1) Rossell v. Volkswagen of America: because the standard of care for automobile manufacturers is that of ordinary care, the plaintiff did not fail to make a prima facie case of negligent design against a product manufacturer when the plaintiff did not present expert testimony to establish the minimum standard of care and deviation therefrom by the defendant when battery was placed inside passenger cabin
(2) Danger of allowing a commercial group to set its own standard of what is reasonable is not offset by professional obligations which tend to prevent the group from setting standards at a low level in order to accommodate other interests such as saving time, effort, or money
3. Majority approach is that custom is held to be determinative of due for cases of professional negligence, so plaintiff must offer
a) Step 1: Explicit expert testimony establishing the standard of care exercised by other professionals in the field with respect to the particular practice, AND
(1) “Here are the checklist of things that a competent and reputable doctor would do when a plaintiff comes in for a particular complaint”
(2) When the deviation from the standard is so obvious that an ordinary person would be able to tell that it is wrong, expert testimony is not required (negligently removing leg during toe surgery)
b) Step 2: Evidence that the defendant in the case at hand deviated from that standard
c) These two steps establish little n negligence, not causation
(1) Still have to show that deviation is causally linked
(2) Had I followed and not breached, would it have made a difference in the outcome?
d) Not every professional gets to take advantage of the professional standard, only doctors, lawyers, and accountants
(1) Others, and in some jurisdictions even professionals, are held to T.J. Hooper rule
4. Customary or accepted practice standard is preferable to one that allows for the disregard of professional judgement
a) Osborn v. Irwin Memorial Blood Bank: blood bank defendant is not liable for negligence when they failed to properly screen for AIDS before a blood transfusion because they had screened it following accepted practices for the profession
(1) Informed approach to matters outside common knowledge should not be judged by laypeople in hindsight, and that collective wisdom should be followed by the courts
(2) Landeros v. Flood confirms that professional prudence is defined by actual or accepted practices within a profession, rather than theories about what should have been done
5. Minority rule is that expert testimony that there are safer medical practices than what is currently being practiced may be admissible for the jury to determine if it is unreasonable, but is not determinative
a) Plaintiff shows that the customary standard is obsolete or unreasonable, and holds professionals to the T.J. Hooper rule that everyone else is held to
b) Standards of reasonable care, skill, and judgement that physicians are held to are not necessarily embodied by the customary practice of the profession but rather represent the practice of physicians who keep abreast of advances in medical knowledge
c) Nowatske v. Osterloh: adherence to custom did not necessarily mean the physician was practicing reasonable care when he didn’t conduct a test other physicians wouldn’t have but it was still unreasonable not to
(1) Emphasis on reasonable rather than customary practices ensures that custom will not shelter physicians who fail to adopt advances in their respective fields and who consequently fail to conform to the standard of care which both the profession and its patients have a right to expect
d) Helling v. Carey: court held defendant doctor liable when the doctor didn’t employ a simple test that would have given the plaintiff early warning of a serious disease due to professional custom to perform it only for patients significantly older than the plaintiff, because the risks the test could avert were grave and the costs of the tests were low
e) Gates v. Jensen: a court interpreting a statute enacted in response to Helling held that reasonable prudence by a professional might require greater care than the care typically exercised by a relevant professional group
f) Becoming more popular and mainstream
6. Some jurisdictions refer to the idea that a physician is at liberty to select any “recognized alternative method” even if some medical witnesses disagree with that choice as “schools of thought”
a) Compliance with any recognized school of thought satisfies the professional standard
7. Jurisdictions generally hold professionals to a national standard instead of a local standard
a) Strict local rule in own community, modified is in similar locality
(1) Local practice differences is now just a factor, not a controlling element, that the jury can decide if to follow
(2) Jury can still consider different standards in a given area (evidence of locality only relevant, not conclusive)
b) National standard of care suggests that people in smaller communities have the right to expect the same medical standard of care that a prudent and reasonable physician would practice
c) Local standard is not up-to-date with advances in communication, travel, and medical education, that diminished disparity between rural and urban medical providers
(1) Vergara v. Doan: doctor should be held to the national standard because reasons for local standard are outdated
d) Forcing doctors within a community to testify against each other as required for local standard expert testimony would muddy their name, which led to the “conspiracy of silence” in smaller communities
(1) Local standard allowed for only a small pool of experts
8. Informed Consent
a) A form of medical malpractice stemming from the physician’s negligent informing or lack of informing about the risks of procedure
(1) Plaintiff must show that (1) the defendant provided less information than the jurisdiction’s standards required the defendant to provide, (2) that there was a causal link between that lack of information and the patient’s consent to treatment, and (3) that the patient suffered an injury
b) Courts disagreed about the standard for judging whether a doctor has provided enough information to a patient to satisfy the informed consent process
(1) Reasonable physician standard: physician is required to disclose what reasonable medical practitioners in the same or similar circumstances would have told their patients undertaking the same type of operation
(a) Plaintiff would have to show with expert medical testimony that the professional should have informed the plaintiff, and that the physician deviated from that standard by not providing that information
(b) Causation in the typical tort case is a subjective, individualized inquiry
(2) Reasonable patient standard (near-universal majority): physician must advise the patient of the risks of the procedure that are material to that patient, centered on what the patient needs rather than on what is commonly done by the profession
(a) Physician must disclose only those risks that would be considered “material” to the ordinary person in a similar situation
(i) Risks of this treatment as well as other treatments or not treatments, alternative treatments, chances of success of the proposed treatment, possible side effects of the treatment and alternative treatments
(ii) Largey v. Rothman: when the physician failed to inform the patient of the risk of lymphedema, jury instruction to judge the disclosure sufficiency using the professional standard was incorrect; the judge should have used the prudent patient standard
c) Causation is an objective standard
(1) What information would be material to a reasonable prudent patient in the plaintiff’s position?
E. Judge and Jury Roles
1. Judges generally decide questions of law, juries decide questions of fact
a) Whether one acted negligently is a mixed question of law and fact
2. Jurisdictions differ on what questions of negligence the jury should decide
a) When dealing with a standard of conduct that is clear, rather than a question of due care, the question should be decided by the judge, not the jury
(1) Holmes argued that the featureless generality of the common law of negligence must eventually give way to fixed and uniform standards of external conduct
(2) Baltimore & Ohio Railroad Company v. Goodman: trial court erred in allowing the jury to hear the case and not deciding it without the jury when the plaintiff’s deceased husband is driving towards a train tracks and does not ensure that a train is not approaching before crossing, resulting in his death, because it was clear standard of conduct, not a question of due care
b) Cardozo argued that judges should take caution in framing standards of behavior that amount to rules of law, especially when the standards emerge not out of natural flowerings of behavior in its customary forms, but rules artificially developed, and imposed from without
(1) A case is for a jury unless there is a matter of law requirement or the act was negligence so obvious and certain that only one conclusion is permissible for rational and candid minds
(2) There are so many complex circumstances that cases differ even when they are greatly similar, and we should allow juries to sort out the facts and circumstances
(3) Pokora v. Wabash Railway Co.: trial court erred in not allowing the jury to decide the case when the plaintiff was hit and injured by an oncoming train which he couldn’t see but was listening for carefully as he attempted to cross the railroad without stopping, because stopping and getting out to look at every railroad crossing is an uncommon precaution that should be viewed as a standard of behavior rather than a rule of law
(a) Limited Goodman
VI. Res Ipsa Loquitor
A. Res ipsa loquitor infers negligence from the very nature of an accident or injury in the absence of direct evidence of how any defendant behaved
1. Raises a presumption of negligence on the part of someone
a) A car flies into a second story window → “Woah, that’s not supposed to be there”
2. Byrne v. Boadle: defendant was found to be negligent by RIL when barrel of flour fell from his warehouse onto the plaintiff pedestrian, even though the plaintiff could not identify who was at fault and what they did specifically to cause the injury
3. Different than the ordinary prima facie case of negligence which requires the plaintiff to establish the defendant’s specific breach
B. Permits the plaintiff to get to the jury without proving a specific breach by tying duty, breach, and actual cause together
C. Three prerequisites plaintiff must prove to judge before invoking RIL
1. The event must be of a kind which doesn’t occur in the absence of someone’s negligence
a) The prerequisite is not that of the defendant, but of somebody
2. It must be caused by an agency or instrumentality within the exclusive control of the defendant, and
a) Not necessarily who was in physical control but rather who was responsible for the instrument
(1) Non-delegable duties do not allow an entity to shift by contract its responsibility for keeping an area used by the public in a safe condition
(a) Colmenares v. Sun Alliance Insurance Co.: airport was negligent under RIL because they were in “exclusive control” of the malfunctioning escalator despite contracting a company to maintain it
(b) A Arguments
(2) Larson v. St. Francis Hotel: hotel defendant not liable to pedestrian hit by chair falling from hotel window because it more likely than not was caused by a hotel guest that the hotel is not responsible for, unlike an employee
(3) Connolly v. Nicollette Hotel: court held that it was a jury question as to whether or not the hotel defendant was negligent when plaintiff pedestrian was struck by falling debris from hotel window after hotel was notified that a conference they were hosting was getting out of hand
3. It must not have been due to any voluntary action on the part of the plaintiff
D. Different effects of obtaining a RIL instruction on judge’s jury instruction
1. Inference of negligence is permissible
a) Not mandatory or prima facie
b) Gets to the jury, but jury can still decide if it’s negligent
2. Inference of negligence is mandatory unless defendant rebuts with plausible evidence
a) Shifts the presumption in favor of negligence because jury is told they must find negligence unless there is contradictory evidence
3. Inference of negligence is mandatory unless the defendant persuades a jury that it wasn’t negligence
a) Shifts the burden of persuasion, unlike in all other torts where the plaintiff bears the burden of proof/persuasion
b) Generally held in cases where defendants are more likely than the plaintiff to know who/what was the negligent source of the injury
(1) Ybarra v. Spangard: when a plaintiff receives unusual injuries while unconscious in surgery, all those defendants who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct
E. How should we look at RIL?
1. Covert means of imposing strict liability by “smoking out” defendants
a) Plaintiff is unable to prove defendant was negligent, so absent other explanation, we let the jury decide
b) Ybarra v. Spangard
c) A arguments
2. Evidentiary effect
a) Where defendant has control it seems likely the event would not have occurred without negligence, then a jury is permitted to infer negligence
b) We let defendant explain, offer evidence to show it wasn’t negligent, if defendant can do so
c) Byrne v. Boadle
d) B arguments
Causation
I. Actual Cause
A. The But For Test
1. In general, to establish actual causation, the plaintiff must show that “but for” the defendant’s negligence the plaintiff would not have been injured
a) Must establish that the defendant’s negligence is a “but for” cause of her injuries
b) Link between the specific breach and the injury
2. Actual cause requirement does not simply consist in proving that defendant caused plaintiff’s injuries, rather must prove that the defendant’s negligence is a cause of the injuries
a) Proving that the specific breach constituted a “cause” of plaintiff’s injuries
b) P must establish that it is more likely than not that s/he would not have been injured but for D’s (n)egligence (breach)
(1) Ask yourself: Did the specific breach make any difference in how P’s injury came about?
(a) But for the defendant’s negligence
(2) If you remove the breach and the plaintiff would still have been injured, no causation
(a) Smithwick v. Hall & Upson Co.: no contributory negligence when court found that the employer’s negligence in not maintaining the wall which fell on and injured the employee plaintiff was the cause of the injury, and not the employee standing where the employer told him it was dangerous to stand, because any reasonably careful man would have thought the wall was safe and would not fall on him
(3) More likely than not = preponderance of the evidence/burden of proof
(a) If plaintiff has offered minimally sufficient evidence, jury decides
(4) Can be more than one “but for” cause of injury
3. When defendant’s affirmative action injures plaintiff, it’s not especially problematic to link the defendant’s breach to the plaintiff’s injury
a) Harder to prove that “but for” the defendant’s negligently untaken precaution the plaintiff would not have been injured
(1) Let the jury decide if it is a reasonable “but for” cause
(2) Increased chances doctrine
(3) Shift the burden of proof to defendants
4. Jury should decide if a reasonable person could infer either way
a) Kirincich v. Standard Dredging Co.: when the deceased fell into the sea from the barge and the deckhands attempted to throw a one-inch in diameter heaving line instead of a larger buoyant apparatus, that constituted a failure in their legal duty to rescue and was an actual cause of the death
(1) Learned Hand said that where certainty is impossible we are not justified to insist upon it, rather it is a question about which reasonable men might at least differ whether the intestate would not have been saved, had it been there
5. Increased Chances Doctrine
a) A negligent act is wrongful because that act increases the chances that that type of accident would occur
b) If a negligent act was deemed wrongful because that act increased the chances that a particular type of accident would occur, and a mishap of that very sort did happen, this was enough to support a finding by the jury  that the negligent behavior caused the harm
(1) Zuchowicz v. United States: the trial judge did not err in finding that the negligent prescription was the but-for cause of the fatal disease when the deceased was prescribed a drug for twice the maximum recommended dosage which the defendant admits was negligent, and soon after began experiencing symptoms of PPH and was then diagnosed with the fatal disease
(a) The mere fact that exposure to the drug was likely responsible for the disease does not suffice, rather it must be the negligence in prescribing the overdose
(b) When you give twice the dosage, you are substantially increasing the risks of the negative side effects of the drug
(i) It is enough evidence to infer negligence
(2) Harris v. Pennsylvania Railroad Co.: when a barge deckhand fell in the water and was 50 feet from the barge when another deckhand tried throwing a big hawser rope but couldn’t throw it more than 10 feet and the deckhand drowned, the question could be submitted to the jury because there was a reasonable probability of rescue had a life ring or heaving line been used despite the uncertainty of rescue
c) Lost chance of recovery
(1) Once a plaintiff has demonstrated that defendant’s acts or omissions in a situation to which section 323(a) applies have increased the risk of harm to another, such evidence furnishes a basis for the fact finder to go further and find that such increased risk was in turn a substantial factor in bringing about the resultant harm
(a) Herskovits v. Group Health Cooperative of Puget Sound: proof of a 36% (from 39% to 25%) reduction in the decedent’s chance for survival following a negligently delayed lung cancer diagnosis, without proof that the plaintiff was more likely than not going to survive but for the defendant’s negligence, is sufficient evidence of causation to allow the jury to consider the possibility that the physician’s failure to timely diagnose the illness was the cause of the death
(i) To decide that the plaintiff does not have a cause of action when the decedent’s was likely going to die even before the negligent act would be a blanket release from liability for doctors and hospitals any time there was a less than 50% chance of survival, regardless of how flagrant the negligence
(b) Hamil v. Bashline court held that once a plaintiff has introduced evidence that a defendant’s negligent act or omission increased the risk of harm to a person in plaintiff’s position, and that the harm was in fact sustained, “it became a question for the jury as to whether or not that increased risk was a substantial factor in producing the harm”
(c) James v. United States: plaintiff sustained its burden of proof even without statistical evidence because no matter how small that chance may have been no one can say that the chance of prolonging one’s life or decreasing suffering is valueless
6. Shifting the burden of proof
a) Haft v. Lone Palm Hotel: court concluded that failure to provide lifeguards greatly enhanced the chances of drowning and shifted the burden of proof of causation to defendants to absolve themselves if they could
7. Coincident causation
a) When a coincidence causes an incident, the negligence is not causally related to the resulting injuries since it is too far removed
b) Berry v. The Borough of Sugar Notch: plaintiff’s excess speed was not a cause of his injuries when a negligently-maintained tree fell in a windstorm on his car and caused him injury
(1) No foresight could have predicted that the speed of the car would have brought the plaintiff to the exact spot at the exact moment of the tree falling, rather it was coincident causation that a jury can’t distinguish injury between a speeding car and a car going slow
B. Multiple Defendants
1. The but for test is highly problematic where there are multiple defendants
2. Generally, a plaintiff is required to apportion her losses among multiple defendants according to who caused the specific injury
a) Several liability
(1) Where each defendant acted negligently and independently of the other, each is liable for the portion of the injury attributable to his action and not responsible for the harm caused by the other
(a) Defendant X negligently runs over plaintiff’s bicycle, and defendant Y, independently of X, simultaneously negligently fires his gun in the air and the bullet ricochets and hits plaintiff
3. Joint liability
a) Where each defendant’s negligence is part and parcel of an entire loss, the responsibility of each of two or more defendants for the entire sum of plaintiff’s loss
(1) Exception to the general apportionment of several liability
(2) Defendant X runs a red light, and Defendant Y speeds through the same intersection, and the two collide, injuring a bystander
(3) Hypo: first defendant was negligent by knocking down and injuring the plaintiff bike rider. A second defendant comes along and breaks plaintiff leg. Second defendant is liable for the broken leg. However, the first defendant, in knocking down and making the plaintiff vulnerable to other damage, is severally liable for the broken arm, and jointly liable for the broken leg
b) Possible legal remedies for a defendant to make another person pay for all or part of the judgment
(1) Indemnity: obtaining full satisfaction of one’s liability from another. Common law allowed indemnity in rare situations, where one D was more culpable than the other
(2) Contribution: obtaining partial satisfaction of one’s liability from another by shifting a portion of the loss from one D to another. Common law forbade contribution b/c it aids one wrongdoer against another and it was difficult to administer
4. Exceptions to the But For rule with Joint Liability
a) Only when no evidence is available which would allow court to apportion loss based upon which defendant caused which injury
b) Joint causation: Concert of action (J & S)
(1) Both tortfeasor's are acting together pursuant to a common plan or common action
(a) Hypo: two motorcyclists racing and pass horse on either side. Horse bolts, injuring rider
c) Joint causation: Concurrent causation (J & S)
(1) Two defendants act independently of each other but at the same time, and either action would have been sufficient to cause injuries
(2) Court shifts burden of proof to defendant to prove other was the cause, or that the accident would have occurred naturally without defendant’s involvement
(3) When two damaging causes are responsible for the damage together, they are both wholly responsible individually because it is impossible to apportion the damage or to say that either perpetrated any distinct injury that it can be separated from the whole
(a) Kingston v. Chicago and Northwestern Ry. Co.: the defendant was liable for the entire damage when two fires converged and together destroyed a property despite only one fire having an identified origin because the unidentified fire was manmade and of the same size as the defendant’s fire
(b) “An affirmative answer to that question would make a wrongdoer a favorite of the law at the expense of the innocent sufferer”
d) Alternative liability (J & S if D can’t exculpate)
(1) When a plaintiff knows what instrument caused his injury and which negligent defendants were in exclusive control of that instrument, but the plaintiff cannot determine which defendant caused the injury, the defendants should be held jointly and severally liable with the burden of proof shifting to the defendants to exculpate themselves
(a) Summers v. Tice: when plaintiff knows that both defendants were negligent for shooting in his direction at the same time, but only one pellet hit his eye, defendants can be held jointly liable
e) Enterprise (industry-wide) liability (J & S if one product cannot be associated with one specific manufacturer)
(1) A small number of manufacturers gather together to define the design, identification, explosive power, and so forth, and engage in a common marketing scheme, and jointly agree on the technical specs and enter agreements to market jointly
(2) Hall v. E.I. du Pont: where children injured by the explosion of blasting caps in 12 separate incidents in separate states, court held that defendants in industry with 6 manufacturers jointly controlled the risk and therefore the burden of proof shifted
f) Market share liability (S)
(1) If plaintiff cannot identify which particular manufacturer produced the particular product that caused the injury, each defendant held liable for a proportion of the judgment represented by its market share unless it demonstrates that it could not have caused plaintiff’s injuries
(a) Burden of proof shifts to exculpate
(2) Requirements for using market share liability
(a) Product must be fungible, the injury stems from the characteristics of the product not particular behavior of one of the manufacturers, and plaintiff must name defendants who hold a substantial share of the market (at least 25% which is not enough, but 72% is enough)
(i) Nugget: sometimes courts get it wrong, like California SC when they ruled, and Nockleby thinks misjudged, that 25% of the market share is not substantial, because there is enough incentive for the plaintiff to bring in as many defendants as possible
(3) Sindell v. Abbott Laboratories: when a plaintiff is injured as a result of a drug administered to her mother during pregnancy and the plaintiff knows the type of drug involved but cannot identify the precise manufacturer of the product, the plaintiff can hold liable for her injuries all makers of a drug produced from an identical formula
(a) Not alternative because not all possible defendants are named
(b) Not enterprise because 200 manufacturers is too big for such a claim
(c) Not concert of action because it is common in industry to follow other methods without having a “common plan”
II. Proximate Cause
A. Proximate cause consists of a policy judgement by the judge as to how far liability should extend for harm actually caused by D’s tortious conduct
1. By the time you get to this, you have already established that the defendant’s negligence was a cause
B. Two competing approaches
1. Directness test
a) Does the harm flow in an unbroken stream from defendant’s tortious conduct OR is it i) too remote or ii) interrupted by a superseding cause?
(1) This test looks backward from the event in question
(2) Crenshaw v. Piedmont Driving Club, Inc.: when a plaintiff slipped on her companion’s vomit after she ate shrimp at a restaurant and thus breaking her hip, the serving of unwholesome food, whether or not negligent, was too remote to be the proximate cause of the plaintiff’s injury
b) Vosburg defendant was responsible for all injuries that directly flowed from the kicking even though he could not foresee the injury
(1) In the context of intentional torts, the Vosburg court rejected the foresight test in favor of the directness test
c) In Re Arbitration between Polemis and Furness, Withy and Co. Ltd.: when ship workers negligently dropped a wooden plank into the hull of a wooden ship, causing an unforeseeable spark and fire that engulfs the ship, the defendants are liable for the damage because it was a direct result of the negligence
(1) Followed a natural progression of events directly moving from the act to the cause, with no intervening weirdness
(2) If there is evidence of negligence, the person is liable for consequences foreseen and unforeseen
2. Foreseeability test
a) Is the harm of the same type that was risked when defendant breached her duty?
(1) If a foresight test applies, ask the question at the time of the breach, before you know what actually happened
(2) This test is forward looking from the time of the negligent act
b) Foreseeability is an objective test, not subjective
c) Overseas Tankship Ltd. v. Morts Dock & Engineering Co. Ltd. (Wagon Mound No. 1): when defendants negligently spilled bunkering oil and failed to clean it up from the ocean surface in the harbor, and an unforeseeable harm (even to the pier expert) of the oil igniting and burning down the ship and pier occurs, the court held that the defendant can’t be held liable for the unforeseeable damage
(1) It is wrong that a man should be held liable for damage unpredictable by a reasonable man because it was “direct” or “natural”, and it is equally wrong that he should escape liability, however “indirect” the damage, if he foresaw or could reasonably foresee the intervening events which led to it being done
(2) It is the foresight of the reasonable man, not the hindsight of a fool, which alone can determine responsibility
3. Four components of proximate cause
4. Person
a) Foreseeable plaintiff is a duty question evaluated at time of breach
(1) Defendant owes a duty to foreseeable plaintiffs
(2) Is the plaintiff within the scope of the risk the defendant did run?
(a) An act is negligent towards some person or group of people who are exposed to the risk of D’s negligence
(b) Palsgraf v. The Long Island Railroad Co.: when defendant’s employees were negligent in pushing man onto train while it was moving, causing his package to fall, they only had a duty to persons in the immediate area because there was no indication that newspaper-wrapped package contained fireworks that could injure people on the other end of the platform
(i) No negligence to plaintiff on the other end of the platform because defendant could not have reasonably foreseen that its employees' conduct would have resulted in injury to her
(ii) Nothing in the situation to suggest to the most cautious mind that the parcel wrapped in newspaper would spread wreckage through the station
(iii) Andrews dissented Cardozo’s opinion, stating that if the defendant acted negligently, his negligence is towards whomever is injured in a direct causal chain, even if unforeseeable, unless limited by remoteness
b) A defendant that is negligent to a victim is also liable for injuries sustained by the victim’s rescuer because danger invites rescue
(1) Wagner v. International Railway Co.: when defendant negligently keeps train door open, causing someone to fall off bridge, and plaintiff is injured while searching for the individual, the defendant is liable for the rescuer’s injuries
(a) The law does not discriminate between the rescuer oblivious of peril and the one who counts the cost. It is enough that the act, whether impulsive or deliberate, is the child of the occasion
(2) The relationship between victim and rescuer is irrelevant
(a) What matters is that someone came to the aid of someone else and that in the course of that rescue, he was injured
(3) If a tortfeasor’s negligence causes harm to another which requires the victim to receive medical services and additional bodily harm results from a normal effort of persons rendering such services, whether done in a proper or negligent manner, the original tortfeasor’s negligence is a legal cause of the injuries received because of the injured party’s involuntary submission to such services
(a) Hypo: P picked up by ambulance, and en route to the hospital, ambulance gets into an accident because of the negligence of the driver
(i) D is jointly and severally liable for that injury as well (driver is still severally liable)
(ii) Pridham v. Cash & Carry Bldg. Ctr.: defendant liable for death when a customer was transported to a hospital after being struck by a piece of paneling while at the defendant retailer’s premises. En route, the ambulance driver had a heart attack, causing the ambulance to strike a tree, and the customer was later pronounced dead
(b) Hypo: ambulance picks up P, arrives at the hospital, a surgeon commits medical negligence and P is injured
(i) D is jointly and severally liable for that injury as well (surgeon still severally liable)
5. Type
a) Type of injury that can result from the negligent act has to be foreseeable for the defendant to have a duty to guard against it
(1) Determined at the time of the breach
(2) Asks if the harm is of the same general type that was risked
(a) Mauney v. Gulf Refining Co.: when a plaintiff tripped over a chair in her own cafe because of a fire across the street, the defendants are not liable for her miscarriage because it would be an inadmissible burden on the defendants to say that they should have foreseen from across the street and through the wall of a building on another corner that which the owner did not see right at her own feet
(b) Brown v. Tesack: school board held liable for the burns of a child in a housing project caused by two boys lighting fluid they found in a school dumpster because a school employee put the partially full cans in the dumpster even though he was aware that children played in the schoolyard where the dumpster was located
(i) The board’s policy was to safeguard and properly store the cans of flammable liquid because misuse of the fluid and the injuries caused by it were foreseeable because children having access to a flammable substance will most likely light it
(ii) Precautions were taken because the risk was foreseen and actively worked against
b) Hypo: defendant leaves rat poison above stove with spices, type of injury that is within the scope of the risk is accidently putting the rat poison in the food, not that it will cause an explosion
c) Wagon Mound #1: defendant not liable for pier damage when oil negligently spilled by defendant resulted in unforeseeable fire causing damage to the plaintiff’s pier because the type of injury was not foreseeable (mucking versus fire)
(1) Wagon Mound #2: defendant was liable in a separate case to different plaintiffs because expert witness established that fire on the water was flammable therefore fire was a foreseeable risk
d) Exoneration of the defendant in such cases rests on the basis that a negligent actor is responsible only for harm the risk of which was increased by the negligent aspect of his conduct
(1) Less culpable and reasoned basis for insulation in an instance of running down a pedestrian in a safely driven but carelessly loaded car
(2) Doughty v. Turner Mfg. Co.: defendant not liable to the plaintiff when employee inadvertently knocked the cover into a bath and there was no damage from splashing, but the injuring explosion occurred moments later which the defendant was unaware was a possibility
(a) The known and foreseeable risk against which defendant was required to use care (splashing) did not materialize, and he did not lack proper care against the result that did
(b) The company reasonably believed that the cover was incapable of causing an explosion if immersed in the bath
e) Exception: thin skull rule
(1) Use directness test rather than the foreseeability test when the plaintiff has a specific vulnerability that is unforeseen
(2) Hypo: defendant hits plaintiff on the head with a soccer ball, the foreseeable injury is a concussion, but this P has a specific vulnerability which causes a heart attack and he dies. Under thin skull, plaintiff may recover full damages
(3) Vosburg: it was enough that the boy’s kick caused knee damages even if the type of injury suffered was not foreseeable
6. Manner
a) Majority follows directness test
b) If the injured person and the type of injury sustained are foreseeable, the way (manner) in which the injury came about to the person does not have to be foreseeable as long as it occurs in a direct chain of events
(1) Can be a bizarre and weird chain of events
(2) Petitions of the Kinsman Transit Company: when a ship is negligently moored and then breaks free, flooding to plaintiffs upstream is foreseeable because the ship may turn and dam the river, therefore when that damage occurs because a bridge is negligently not drawn and the ship crashes into it causing the damming, the defendant is liable for the flooding damages
(a) Where the damages resulted from the same physical forces whose existence required the exercise of greater care than was displayed and were of the same general sort that was expectable, unforeseeability of the exact developments and of the extent of the loss will not limit liability
7. Extent
a) Majority follows directness test
b) If the injured person and the type of injury sustained are foreseeable, the severity (extent) of the injury does not have to be foreseeable
Summary Chart of Proximate Cause Issues & Key Rules
	Issue
	Does Foresight test govern?
	Does Directness test govern?

	Does plaintiff have to be foreseeable? (I.e., does P have to show that D owes a duty to the class of people of which P is a member?
	Yes--Palsgraf
	Minority—Andrews dissent in Palsgraf

	Does the TYPE of injury need to be foreseeable?
	Yes—Wagon Mound (maj.)—except for “thin skull”
	Minority--Polemis

	Does the EXTENT of injury need to be Foreseeable?
	No.
	Majority—Kinsman Transit

	Does the MANNER of injury need to be foreseeable?
	No.
	Majority—Kinsman Transit & Marshall v. Nugent


C. Superseding cause
1. A cause of damages that is so unlikely or bizarre that it breaks the chain of causation from the defendant’s negligent act to the plaintiff’s injury, thus negating the defendant’s liability
a) Intervening act has to be relatively unforeseeable
2. If the likelihood that a third person may act in a particular manner is the hazard or one of the hazards which makes the actor negligent, such an act whether innocent, negligent, intentionally tortious, or criminal does not prevent the actor from being liable for harm caused thereby
a) Britton v. Wooten: when defendant negligently permitted flammable trash to be piled up to the eaves of a building in violation of regulations and codes, and a fire that was likely started by arson engulfs the building, the defendant is liable because the criminal act is foreseeable
(1) After rejecting Watson v. Kentucky’s per se rule, the court finds that to be a superseding cause the intervening act must be so “highly extraordinary” that antecedent negligence should be ruled out as a matter of law as a substantial factor in causing the accident
(2) Doctrine of “waste” says a tenant has some obligations to avoid causing damage or devaluation to the rental property, but the obligations consists mainly of a negative duty to refrain from damaging the property through one’s own conduct
(3) Property owner often is under the affirmative duty to protect persons on the property by permission from the wrongful acts by third parties
(a) If a guest is attacked in his room by an assailant who was able to gain access only because of the absence of adequate locks, the court presumably would not treat the assailant’s intentional wrongdoing as a superseding cause of the injury
3. If at the time of the negligence, the criminal act might reasonably have been foreseen, the causal chain is not broken by the intervention
a) Arneil v. Schnitzer: affirmed the liability of the property owners where litter in a junkyard created a fire hazard, and a trespasser then started a fire on the premises which spread to adjoining premises
(1) One who suspends a sword of Damocles over the head of his neighbor must respond in damages for the consequences of another, allured by the temptation, who cuts the tender cord
b) d’Hedouville v. Pioneer Hotel Co.: held carpet manufacturer liable for producing a carpet that was highly flammable and unreasonably dangerous, and as such a contributing cause in the rapid spread of a fire started by an arsonist, because more recent Arizona decisions applied the general principle of foreseeability to intervening criminal acts
4. When intervening criminal misconduct is held not to constitute a superseding cause, both actors (negligent defendant and the criminal actor) are in principle subject to liability to the plaintiff
5. Courts will sometimes treat intervening negligence as sufficiently unforeseeable to amount to a superseding cause instead of as two independent but-for causes of injury if the intervening act is “utterly foolhardy or extraordinary”
a) Roberts v. Benoit: sheriff’s office relieved of duty for carless training and encouragement of officers to carry guns when a drunk officer shooting another person was deemed a superseding cause
b) Martinez v. Lazaroff: defendant landlord not liable for carelessly failing to provide hot water to tenant’s apartment because tenant’s heating water on stove for bath and then colliding with his child was determined a superseding cause
6. Courts have held that ordinary medical malpractice committed in the course of treating injuries created by the negligence of the defendant is a foreseeable consequence of causing bodily injury to someone, and hence cannot be deemed a superseding cause
a) Coates v. Contl. Vinyl Window Co.: when a second drunk driver carelessly crashes into an ambulance carrying a victim from the first drunk driver, the second crash necessitating amputation of the victim’s leg, the accident caused by the second drunk driver is a superseding cause
Damages
I. Must prove that there was in fact injury
Vicarious Liability
I. Vicarious liability is when a person who is in a position of responsibility and control of another is responsible for that person’s torts
A. A form of strict liability because the “vicar” is not him/herself negligent
B. Distinguished from direct liability
1. Agent is directly liable for their torts
2. Principal is directly liable for the torts of an agent when
a) The harm was due to the P’s negligence in hiring, supervising, or controlling agent, OR
b) P delegated performance of a duty P owes (under law or contract) to protect a person or property
(1) Non-delegability doctrine OR
(2) The delegation involved inherently dangerous activities, such as possessing wild animals
II. Different types of vicarious liability
A. Respondeat superior
1. Employee-employer
a) General rule is that employers are vicariously liable for torts of employees committed during the course and scope of employment
2. An employee acts within the scope of employment when performing work assigned by the employer or engaging in a course of conduct subject to the employer’s control
a) Ira S. Bushey & Sons, Inc. v. United States: when a defendant ship’s crewmember was returning from a drunken night ashore, and for some reason turned three valves on the closed-off dock he had access to because of his job, which caused the ship to fall and destroy part of the drydock it was docked to, the risk that seamen going and coming on the dock might cause damage to the dock is enough to make it fair that the enterprise bear the loss
(1) Foresight test is adopted, which requires only that the employee behavior be reasonably foreseeable in light of the long run activities of the enterprise that employs him
(a) If some general  harm is foreseeable, the principal is liable even if the particular harm was unforeseeable
(b) Qualifications
(i) P is not liable when A’s conduct “does not create risks different from those attendant on the activities of the community in general”
(a) If Lane engages in a fight at the bar, or has an accident driving from one bar to another
(ii) A’s conduct must relate to the employment
(2) The seaman’s acts was sufficiently foreseeable so as not to be unfair to charge his employer with liability when the seaman twisted dials in the dock alongside the gangplank causing the ship to damage the drydock
b) Courts struggle with defining what is in the scope of employment
(1) Fruit v. Schreiner: employee attended an employer-required weekend-long conference, which consisted of company meetings, followed by social events after which the employee was encouraged to mingle with others, and after driving to various locales in an unsuccessful effort to locate his colleagues, defendant drove negligently and injured the plaintiff
(a) Court held that even though the accident occurred at 2 AM and the employee was not attending a company meeting, but was trying to meet up with other conference guests to socialize, the company was vicariously liable
(2) Not all company-sponsored activities result in various liability
(a) Alms v. Baum: counselors for the Ronald McDonald House were injured when a fellow counselor lost control of the car after an evening of drinking at a bar with many other counselors during a mandatory orientation weekend but after the mandatory meetings for that day had ended
(i) The camp provided rooms for the counselors, but didn’t require overnight stay
(ii) Court concluded that the driver had not been acting within the scope of his employment at the camp, he had no intent to benefit the camp with his trip to the bar, the trip to the bar was not mandatory, and the camp had not given the counselors any instructions to take such a trip
3. An act may be within the scope of employment even if it is forbidden or done in a forbidden manner, or it is consciously criminal or tortious
a) Detour versus frolic
(1) Employees may take time during the workday to attend to personal tasks unrelated to the employer’s work
(2) A minor deviation (detour) from an employees’ assigned task, such as stopping to purchase coffee, does not avoid the employer’s liability and is still within the scope of employment, while a major deviation (frolic) does
b) An employer can be held vicariously responsible for intentional torts committed in the scope of employment, but the employee’s act must be within the context of employer’s interest
(1) Simmons v. US: when a therapist, employed by the government as a social worker, engaged in a sexual relationship with his patient, for the therapist’s personal gain and in large part outside the office, the government was vicariously liable because the therapist was acting within the scope of employment
(a) The inappropriate contact resulted in conjunction with the legitimate counseling activities that did serve the government’s interest, some of the sexual contact occurred during therapy sessions, and the initiation of the sexual relationship was sufficiently related to the therapy
(2) Does v. B.P.S. Guard Services: security company is vicariously liable when guards rigged security cameras to focus on women’s changing rooms during a fashion show
(3) Manning v. Grimsley: when Orioles pitcher throws a fastball at hecklers, injuring a spectator, Orioles are vicariously liable
(4) Lyon v. Carey: when a furniture company has a policy that people have to pay for the furniture in cash upon delivery, and a delivery person gets into an argument with the customer who would not pay in cash, so delivery guy beats, rapes, and stabs her, but she sues furniture company, the company was vicariously liable because it was foreseeable
(a) Is this foreseeable that when you hire someone to deliver furniture, that the person could potentially commit such crimes?
B. Principal’s liability for torts of agent
1. An agent is hired to act on behalf of the hiring principal
2. Independent contractor-employer
a) General rule is that an employer is not vicariously liable for torts of independent contractor
3. Exceptions that don’t redefine the employer-independent contractor relationship rather it allows the third party to sue the employer for the torts of the IC and hold the employer vicariously liable
a) Apparent authority
(1) A principal may be held liable for the acts of an agent if the principal (a) permits the appearance of authority in the agent/independent contractor (“holding out”) and (b) the other person justifiably relies on this appearance
(2) Petrovich v. Share Health Plan of Illinois, Inc.: when the HMO’s member handbook implies that the physicians were their employees, and the HMO did not inform her that the care was actually provided by independent contractors in accordance with their private contracts, a triable issue of fact exists as to the holding out element
(3) Petrovich: when plaintiff’s employer provides plaintiff with only one HMO option, and the HMO then restricts plaintiff to choose from its physicians, the facts are sufficient to raise a reasonable inference that plaintiff relied upon HMO to provide her health care services
(4) Hypo: motorist stopped at a Texaco gas station where the attendant negligently set a fire injuring the plaintiff, even though it was a franchise Texaco is liable under apparent authority because they used Texaco emblems and representation to show it was a Texaco gas station
b) Implied authority
(1) Defendant principal employer exercises significant control over the agent’s acts
(a) Does the agent retain the right to control the manner of work? Or does the principal control it?
(b) Factors include (1) extent of supervision, (2) nature of business, (3) specialization of occupation, (4) materials and place of work, (5) duration of employment, (6) method of payment, (6) belief of the parties and (7) contractual provisions
(2) Petrovich: when a defendant HMO controls the physician’s medical decision-making through capitation disincentivization, conducts a quality assurance review that exceeds that required by government regulation, and uses a referral program between their physicians, plaintiff has raised a reasonable inference that the HMO exerted such sufficient control over the negligent physicians so as to negate their status as independent contractors
(3) Hypo: Tube Art hired a backhoe operator to dig a hole for a new sign and instructed them on the location and dimensions of the hole to dig and controlled the excavation of the spot and got the sign permits, they had implied authority over the negligent backhoe operator
c) Non-delegable duties
(1) Non-disclaimable duties preclude someone from avoiding responsibility for negligence by contracting out the responsibility, such as by hiring an independent contractor to manage an event or mechanical device
(2) Restatement: One who by statute or by administrative regulation us under a duty to provide specific safeguards or precautions for the safety of others is subject to liability to the for whose protection the duty is imposed for harm caused by the failure of a contractor employed by him to provide such safeguards or precautions
(3) CA: The law has long recognized one party may owe a duty to another which, for public policy reasons, cannot be delegated. Such non delegable duties derive from statutes, contracts, and common law precedents. Courts have held a party owing such a duty cannot escape liability for its breach simply by hiring an independent contractor to perform it
(a) More expansive, case to case arguing
(4) Arise from safety regulations, statutes, premises responsibility, owners of dangerous instrumentalities, and public policy
d) Abnormally dangerous activities
(1) Majestic Realty v. Toti Contracting: the city parking authority hires Toti to demolish a building, and a Toti employee using a wrecking ball knocks part of the building’s wall onto the roof of Majestic, a neighbor
(a) Is the city liable?
(i) Non-delegable duty because the city did the hiring and also swinging a wrecking ball is an inherently dangerous activity
(ii) Could they be directly liable? If they knew that Toti had a history of causing damage, and the city hired them, or for supervising the project negligently
(2) The act must be inherently dangerous to the plaintiff
C. Parental liability
1. In flux, but has been typically limited to direct instead of vicarious liability
a) Generally, parents are not liable for torts, but may be negligent in failing to control their children
Traditional Strict Liability
I. Animals
A. Three classes of animals classified as a category-by-category, not case-by-case
1. Wild animals
a) Strict liability if these animals cause harm
(1) Even if you “domesticated” a zebra
b) When wild animals are kept as pets, the owner is strictly liable for injuries caused by the animal even if the owner had no prior knowledge of the animal’s propensity to cause harm, and even if the owner has exercised the utmost care in preventing harm
(1) Gallick v. Barto: court found that a ferret kept as a pet that bit a young girl while she was asleep in the defendant's house was a wild animal, so strict liability applied
(2) Lewis v. Great Southwest Corp.: plaintiff was inside defendant’s petting zoo when she was suddenly knocked down by a male goat, a domestic animal so negligence applied, but the goat did not have a propensity to butt or attack visitors
(a) Plaintiff’s contention that male goats tend to be more aggressive so it could be assumed that it had a propensity to do harm as well was rejected
c) Many courts have created exceptions to the strict liability for wild animals for public zoos
(1) Guzzi v. New York Zoological Soc.: when a young girl visiting the defendant zoo reached under the bear cage to retrieve a ball, and was close enough for the bear to reach through the bars and attack her, the court held that because the zoo was maintained for the entertainment and education of the public, that it could not be held strictly liable for the attack of a wild animal
2. Domestic animals
a) Negligence
(1) In the absence of knowledge of abnormally dangerous propensity, liability can be established if the plaintiff can establish that as an ordinary, prudent person, the owner should have foreseen the injury and taken steps to avoid it
b) Gehrts v. Batteen: when defendant’s dog has no history suggesting that it has abnormally dangerous propensities, and the ordinary, prudent person would not know that the scent of plaintiff’s dog would cause defendant’s dog to attack, and the defendant’s dog was attached to a harness at the time of the attack, the defendant did not know and should not have known that her dog had an abnormally dangerous propensity and the defendant acted as an ordinary, prudent person by not foreseeing the injury and not taking more steps to avoid it
3. Domestic animals that owner knows or should know exhibit vicious propensities
a) Negligence per se (or strict liability in some jurisdictions)
b) Owners of domesticated animals may also be held liable for harm caused by their pet if the owner knows or has reason to know that the animal has abnormally dangerous propensities, regardless of the amount of care exercised by the owner
(1) If the owner has such knowledge or has reason to know, it’s foreseeable the animal might pose a threat
(2) Knowledge can be proven even if the animal has never attacked anyone, if they bark, growl, jump, or act viciously
B. Have to determine what makes the animal dangerous, and only for injuries caused by such foreseeable types of injures is the owner liable
1. Determine what injury is the type of risk being run by the characteristics that make the wild animal dangerous
a) Tiger or chimp may bite, a boa constrictor may strangle
b) Bostock-Ferari Amusements v. Brocksmith: when plaintiff’s horse was startled by a large muzzled bear being led down the street on a chain, and the horse reared and injured the owner, the defendant was not liable because the injury did not result by the dangerous propensity of the bear
C. At common law, the owner of trespassing (wild or domestic) animals was strictly liable for the damage to private property they caused
1. Negligence if the damage was done to a public place
2. Byram v. Main: when a donkey wandered onto an interstate highway and the plaintiff was injured when his tractor-trailer rig hit the donkey, the court held that the plaintiff was required to establish negligence on the part of the owner in order to recover
II. Abnormally Dangerous Activities
A. Rylands v. Fletcher: when a defendant fills a pond on his property, breaking through old mine shifts he was unaware of to be below the pond, thus flooding his neighbor’s property which was connected to the shafts, the defendant can be held strictly liable even if he did not act negligently
1. Blackburn Rule: If you bring anything on your land which, if it escapes, is likely to do damage, you’re strictly liable
2. Cairns Rule: Agrees with Blackburn, but adds that strict liability for harm resulting from unnatural use of land
3. Most jurisdictions in the US today accept Rylands in one or another form, but initially got a chilly reception
a) Losee v. Buchanan: court refused to apply strict liability when defendant’s steam boiler exploded, catapulting it onto plaintiff’s nearby buildings and causing extensive damage
(1) Social contract holds everyone accountable to not act as a nuisance to each other, and to be able to conduct themselves privately in a way that might injure others, but so long as it is accidental they shouldn’t be held liable because that is what others want for themselves as well
(2) The injured party receives payment from the benefit of the activity had it not injured him
b) Turner Big Lake Oil Co.: when salt water used in oil exploration escaped from a large reservoir and damaged grassland and polluted water holes from which plaintiff’s cattle drank, the court held that the creation and maintenance of a salt pond was a natural use of the land in Texas
(1) Rylands held that storing water was unnatural because it was special and extraordinary to do so in England where water was abundant, but in Texas, where there is not as much rain and river, storing water for livestock is very natural and necessary and common use of the land
(2) Insists that building a reservoir is not “unnatural” use of land in rain-scarce Texas
c) Booth v. Rome: to exclude the defendant from blasting to adapt its lot to the contemplated uses, at the instance of the plaintiff, would not be a compromise between conflicting rights but an extinguishment of the right of one for the benefit of the other
(1) Argues that public policy is promoted by the building up of towns and cities and the improvement of property, and any unnecessary restraint on freedom of action of a property owner hinders this
(2) Counter argument is that the defendant is not seeking the defendant stop blasting, rather is seeking compensation for damage as a result of the blasting
B. Restatement
1. General principle
a) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm
b) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous
2. Abnormally dangerous activities
a) In determining whether an activity is abnormally dangerous, the following factors are to be considered
(1) Existence of a high degree of risk of some harm to the person, land, or chattels of others
(2) Likelihood that the harm that results from it will be great
(a) Higher standard than merely escaping water
(3) Inability to eliminate the risk by the exercise of reasonable care
(a) Refers to the activity in general in all settings, not some specific instance of the activity
(4) Extent to which the activity is not a matter of common usage
(a) Refers to the popularity of the activity among the relevant population based on the number of people doing it, not the frequency
(b) The less common, the more likely it will be ADA
(5) Inappropriateness of the activity to the place where it is carried on
(6) Extent to which its value to the community is outweighed by its dangerous attributes
(a) Nockleby: those who get value from the activity, they should pay for the losses
C. Abnormally dangerous activities are decided by the judge as a duty question on a class-by-class basis, not case-by-case
1. Negligence examines the level of care exercised given a particular activity and allows people to do the activity as long as they do it carefully (care level), where as SL forces an actor to decide whether to engage in the activity at all (activity level)
a) For negligence, if one ships explosives via railroad, we look to see if they are doing so carefully, where as for strict liability, it forces the actor to decide which type of shipment is least risky
2. Key is determining what the activity is that will be held strictly liable
3. Siegler v. Kuhlman: court applied strict liability to the transportation of gasoline in tanker trucks upon public highways, relying heavily on the riskiness factor attributed to transporting gasoline as compared to transporting water
a) Major factor in this decision is that the explosion erased all possible evidence of negligence
b) Once Siegler decided that transportation of gasoline in tanker trucks on the highway was an ADA, that applied to all such transportation on the highway, and not just to this particular event
c) Broad precedent interpretations favor strict liability
(1) The carrier of a hazardous product on public highways is strictly liable to other highway users if the product’s hazardous feature injures them
d) Narrower (how Posner interpreted the precedent for Indiana Harbor) by confining the precedent to its facts favors negligence
(1) A trucker carrying gasoline in a tractor trailer is SL to another driver when its trailer becomes unattached to the tractor, the trailer springs a leak, and the resulting explosion obliterates evidence as to how the event occurred
4. Most courts that allow ADA liability do so under the unusual risk of harm prong, while the most common reasons disallowing ADA liability are when an activity is of “common usage” or can be made safe with due care
a) Bunyak v. Clyde J. Yancey and Sons Dairy, Inc.: defendant owned a dairy farm adjacent to the plaintiff’s cattle farm, and a short distance from the property line, the defendant had two lagoons filled with liquid manure that came from the milking barn. The overflow pump broke on one of the lagoons, causing the manure to flow down and contaminate the plaintiff’s ponds. The court held that liquid manure, if escaped, would cause great harm to nearby property, and that although the storage of manure was not inappropriate in farming areas, it was an unnatural use of land and an uncommon activity, thus ADA liability was appropriate
D. Precedent accepted cases of strict liability
1. Blasting
a) Spano v. Perini: when a defendant blaster is lawfully blasting on its property, and in the process and without negligence causes damage to his neighbor’s property, the defendant should be held strictly liable for the damages
2. Storage of explosives
a) Most courts find such storage to be an ADA, but there are opposing perspectives
(1) Yukon Equipment, Inc. v. Fireman’s Fund Ins. Co.: defendant stored 80,000 pounds of explosives a mile away from the nearest highway and in a fairly remote location. Four thieves, in order to cover their tracks after stealing some explosives, set the remaining explosives on fire. This was not the only time thieves had stolen from the site, but the first that such a large explosion was caused by them. The resulting explosion damaged buildings 2 miles away and registered a 1.8 on the Richter Scale 30 miles away
(a) Court held that the defendant was liable for ADA, but not because of the Restatement factors, because weighing factors seemed to resemble negligence, so held that the storage of explosives was per se ADA
(b) Court also held that the explosive set off caused by thieves was perfectly foreseeable and that the defendants shouldn’t escape liability because someone else caused it
(2) Continental Bldg. Corp. v. Union Oil Co. of California: defendant stored highly flammable chemicals in its warehouse located in an area mixed with commercial and industrial complexes. The chemicals accidentally caught fire and quickly spread, damaging the plaintiff’s building
(a) Court held that the storage of highly flammable chemicals was not an ADA
(b) Briefly mentioned the level of danger, primary consideration was the location of the warehouse
(i) The locale was perfectly suitable for the defendant’s storage; if it was located near residential houses it would have been ADA
3. Storage of gasoline
a) Walker Drug Co., Inc. v. La Sal Oil Co.: defendant operated gas stations uphill from the plaintiff’s properties. Upon noticing gas vapors on his property, the plaintiff discovered that about 6 acres of a gas plume had migrated from the defendant’s property and had contaminated the plaintiff’s property
(1) Court held that the operation of a gas station was not an ADA because although the risk from a leak is enormous, the risk that a leak will actually occur is low, and can probably be eliminated with due care, and the operation of a gas station in the area was common
b) Yommer v. McKenzie: defendant operated a grocery store and gas station on the property adjacent to that of the plaintiffs. The gas from defendant’s station leaked into the plaintiff's water well, which was near the storage tank, rendering it unusable
(1) Held that gas storage neighboring the plaintiff’s property was an ADA because it was not a matter of common usage (contrary to what most courts hold), and focused particularly on the inappropriateness of the location
(a) Court noted in dicta that gas stations elsewhere might not be liable for ADA
c) City of Northglenn, Colo. v. Chevron U.S.A. Inc.: defendant owned a gas station that stored large amounts of gasoline on its property that leaked out and harmed nearby plaintiffs
(1) Held that widespread use of gasoline in no way diminishes its inherently dangerous character, and that gasoline storage in residential areas was a certain case of ADA
4. Fireworks displays
a) Klein v. Pyrodyne Corp.: defendant, a pyrotechnic company, was running a fireworks display when one of their mortar tubes fell and launched fireworks into the audience, injuring the plaintiffs
(1) Court found ADA liability, holding that the risk of danger still exists even when due care is exercised because explosives are being used near crowds
(2) Court also pointed out that although the displays were “common” during the 4th of July, most people did not put on such large displays and therefore these displays were not common within the meaning of the Restatement
5. Rocket testing
a) Smith v. Lockheed Propulsion Co.: defendants purchased land that surrounded the plaintiff’s land on three sides. Defendants fired a test rocket which lasted 132 seconds and produced 350,000 pounds of thrust, thereby shaking the plaintiff’s ground nearly 8,000 feet away. The plaintiff’s potable water well almost immediately became muddy and undrinkable. Subsequent investigations suggested that the rocket firing created an underground avalanche that destroyed the well
(1) Court held that the plaintiff could recover under ADA because the rocket was the largest to date and the defendant’s attempted purchase of the plaintiff’s land evidenced their belief that the test would be dangerous
(2) Citing policy concerns, the court noted that there is no basis, either in reason or justice, for requiring the innocent neighboring landowner to bear the loss and that the defendant, who is engaged in the enterprise for profit, is in a position best able to administer the loss so that it will ultimately be borne by the public
6. Fumigation
a) Luthringer v. Moore: when plaintiff worked at a pharmacy located above the basement of a multi-office building, which was fumigated with gas the night before plaintiff’s poisoning, and the morning after, the plaintiff, upon entering the pharmacy, fell ill and went unconscious due to the gas poisoning, the court held that the fumigation of the building was, although not rare, uncommon enough and dangerous enough to consider it ADA
7. Crop dusting with hazardous chemicals
E. Precedent cases of no ADA
1. Transportation of flammable/explosive materials
a) Indiana Harbor Belt Railroad Co. v. Am. Cyanamid Co.: when a company manufactures hazardous chemical that is used for commercial goods and medicines, and it transports the chemical across the country in large quantities by rail, and during the transportation a lid on the car’s outlet broke spilling the chemical, the manufacturer should not be held strictly liable for the damages caused by the spill because the damage could have been avoided by taking greater care during the transportation, therefore it was subject to the negligence regime of liability
(1) Nockleby: liability should follow control, and the court should place the presumptive loss on the party who has control over the decision whether and how to ship hazardous materials
(a) Default should be strict liability, not negligence
b) Toledo v. Van Waters & Rogers, Inc.: plaintiff was employed as a driver by a company that was one in a long chain of transporters of the defendants’ acid. Upon arriving at his destination, and after the barrels of acid had changed hands multiple times, the plaintiff was injured and overcome by the fumes of 4 barrels of leaking acid
(1) The court held that there was no ADA liability, and that the transportation of chemicals that were, themselves, ultrahazardous did not make the activity of transporting them ultrahazardous as well
(2) Court held that the transportation of such chemicals was safe when due care was exercised and that if it done safely every day on highways all over the country
2. Pile driving
a) In re Chicago Flood Litigation: defendant drove piles under the bridges outside the specified locations in the city contract, causing the river to flood into underground tunnels, and forcing damage to buildings over the tunnels, the evacuation of 200,000 people, and leading to the President declaring the city in a state of emergency
(1) Court held that the fact that pile driving creates vibrations similar to those from blasting isn’t sufficient to make pile driving an ADA because the activity is very common in construction, and even if it were inherently dangerous, the value to the community is so great that the court is not willing to consider it an ADA
Products Liability
I. Plaintiff today can recover for injuries from products in three theories
A. Negligence
B. Warranty
1. Recovery for a faulty product malfunction that you couldn’t recover in negligence because the damages are purely economic losses
2. The claim is that the product doesn’t work as advertised, not that there was damage to the person or property other than the product
3. Economic loss rule precludes damages to the product itself under negligence or products liability, but not under warranty
C. Strict products liability
II. Negligence
A. Plaintiff has to prove duty, breach, cause, damages
1. Establish not only a defect in the product but also that the defect occurred because of some negligence on the part of the manufacturer
B. Privity Rule (when it applied before MacPherson) held that a person injured by a defective product may not recover from the responsible party in tort unless s/he is in privity (contractual relationship) with that defendant
1. Winterbottom v. Wright: plaintiff was driving a mail coach when it collapsed because of poor construction but was rejected in holding the manufacturer liable because the court argued if the non-privity plaintiff driver could sue then any passenger or bystander injured by the defective carriage could sue which would not be desirable
a) Limited liability of the manufacturer unless the manufacturer sold the product directly to the customer
(1) Losee v. Clute: plaintiff, injured by explosion of neighbor’s negligently-designed boiler, could not sue the manufacturer because not in privity with the manufacturer
2. Exception to privity in NY (before MacPherson)
a) Where product is of inherently dangerous nature which, because of the defect, becomes imminently dangerous to human life
(1) In that event, privity rule did not bar recovery by injured persons even though they were not in privity
(2) Applied going forward to cases such as mislabeled poisons, bottles under pressure, coffee urns, and scaffolding
3. MacPherson v. Buick Motor Company: when defendant car manufacturer buys a defective tire from another manufacturer, and it did not know it was defective but the manufacturer did not conduct ordinary and simple tests which would have alerted it to the defect, and the manufacturer sells the finished product to a car dealer with foresight that the car would be sold to and used by the dealer’s customers, the manufacturer owes a duty to plaintiff car users who are not in privity with the manufacturer
a) A manufacturer is liable in negligence to the ultimate purchases irrespective of lack of privity
(1) On similar lines to Palsgraf in that if you are a foreseeable person who could be harmed by the product you can sue the manufacturer in negligence
(2) Still excludes non-purchasers (although today that is not the case)
b) There is nothing anomalous in a rule which imposes upon A, who has contracted with B, a duty to C and D and others according as he knows or does not know that the subject matter of the contract is intended for their use
c) Today every American jurisdiction has embraced MacPherson
(1) Lee v. Rowland: defendant repair shop is liable to those who might be in the vicinity of a truck whose axel the shop negligently-repaired
4. There is no privity requirements in negligence
a) In negligence, there is SL against all entities in the distribution chain to anyone who will foreseeably come into contact with the defective product and is within the scope of the risk
III. Implied Warranty of Merchantability
A. Express warranties are promises made by the manufacturer that a product will function in a specific way
B. Implied warranties are general court-imposed duties imposed on sellers that their goods are fit for the ordinary purposes for which such goods are used
C. UCC S2-314 Breach of the Implied Warranty of Merchantability
1. There was a sale of goods
2. The seller was a merchant with respect to goods of that kind
a) Merchant (manufacturer, wholesaler, retailer, etc.) selling goods of a kind that he normally sells
3. The goods were not “merchantable” at the time of the sale
a) Not fit for the ordinary purposes for which goods are used
b) Must be at least of average quality, properly packaged and labeled, and fit for the ordinary purposes they are intended to serve
4. The buyer provided the seller notice of the breach of warranty
5. An economic loss or personal injury occurred as a result of the breach
D. A sale carries an implied warranty by the seller that the appliance is of merchantable quality as a good reasonably suitable for ordinary use for which the good is sold, so the plaintiff is not deprived of her right to rely upon the implied warranty either by a failure to inspect or by an inspection before use, as it could have been found that the defect in design would not be obvious to an ordinary person on inspection
1. McCabe v. Ligget Drug Company, Inc.: when a store sells to the plaintiff a coffee maker with an implied warranty of merchantability, and the plaintiff used the product according to the instructions and as an ordinary person would use it but without inspecting it closely, and the product was defective and exploded in her face, the store is liable for the damages
a) Strict liability because there is nothing the retailer did to create a risk nor did they have knowledge that the product was defective
b) Seller has selling control, control who to buy the product from, and can pass the loss on to the manufacturer if they are in privity
E. Cases after McCabe were holding retailers liable, but since they were based in contracts, retailers started rewriting contracts to disclaim the liability
1. The UCC specifically allows sellers to disclaim both express and implied warranties on goods they sell, within certain limits
a) Disclaimer must be specifically mention the warranty being disclaimed, in conspicuous writing
b) Disclaimers that are too broad or take away too many rights from the buyer will not be enforced
c) Some statutes do not allow disclaimers
2. Henningsen v. Bloomfield Motors, Inc.: when an entire car industry of few manufacturers with strong bargaining positions because of the necessity for their products uses a standardized disclaimer of express and implied warranty, leaving the purchaser in take or leave position with no competitor offering better protection, such a disclaimer is not valid
a) There is sharp injustice for a manufacturer to use an express warranty, which was designed to protect the buyer, to remove from the buyer all recourse for defects
b) There is no point in having a warranty if it can be disclaimed for recovery to personal injuries
F. A major advantage of the warranty action is that liability is strict, meaning that the plaintiff need not prove that the merchant was negligent in failing to discover a defect in the product, just that the product was defective and caused injury
1. Cushing v. Rodman: when a lunch counter purchased breakfast rolls from a reputable baker and then sold the plaintiff a roll, which plaintiff bit into and broke his tooth on a hidden pebble, which could not have been discovered by reasonable inspection, the court held that the warranty of fitness fair from the restaurant to the plaintiff
G. “Horizontal” privity may limit the class of plaintiffs permitted to bring suit, depending on which version of UCC S2-318 the jurisdiction adopts
1. At one time, Henningsen was a leading products liability case, since it effectively permitted persons who were not in privity with the manufacturer or retailer to sue for strict liability if a product malfunctioned causing personal injury or property damage
a) Most states, however, have adopted strict liability to the manufacturer in tort, which effectively severed contemporary products doctrine from the confining limitations of contract law
b) Henningsen: when a defendant car manufacturer is not a party to the sale by the dealer to the ultimate plaintiff purchaser of its car, the absence of such privity does not eliminate any implied warranty by the manufacturer to the purchaser
(1) Wife who didn’t sign contract and thus was not in privity with the dealer, but was injured while driving the vehicle, could take advantage of a breach of implied warranties
(2) The implied warranty can be extended to people who live in the house with the person in privity and family members
(3) The manufacturer warrants to the ultimate purchaser in the vertical privity alignment, who can recover from anyone in the chain for personal injury, property damage, or damage to the product
2. UCC offers three alternatives to horizontal and vertical privity limitation, each progressively more expansive but all of which holds anyone in the chain of sale potentially liable
a) Alternative A
(1) A seller’s warranty whether express or implied extends to any natural person who is in the family or household of his buyer or who is a guest in his home if it is reasonable to expect that such person may use, consume, or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.
(a) Natural person means human being, not corporations/partnerships/trusts/artificial persons
(b) Extends to family or guests in the home
(c) Not disclaimable
(d) Personal injury only, not property damage
b) Alternative B
(1) A sellers’ warranty whether express or implied extends to any natural person who may reasonably be expected to use, consume, or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.
(a) Extends to any natural person who may reasonably be expected to use, consume, or be affected by the goods, not just to people in the home
(b) Not disclaimable
(c) Personal injury only, not property damage
c) Alternative C
(1) A seller’s warranty whether express of implied extends to any person who may reasonably be expected to use, consume, or be affected by the goods and who is injured by breach of the warranty. A seller may not exclude or limit the operation of this section with respect to injury to the person of an individual to whom the warranty extends.
(a) Extends to any person, including artificial persons
(b) Personal and property damage is recoverable
(c) Warranty can’t be excluded for personal injury, but can exclude other kinds of injury such as property
IV. Strict Products Liability
A. Creation of strict products liability
1. Traynor concurrence in Escola v. Coca Cola Bottling Company of Fresno provided the rationales for SPL
a) A manufacturer should incur strict liability when an article that he has placed on the market, knowing that it is to be used without inspection, proves to have an injury-causing defect
(1) It is to the public interest to discourage the marketing of products having defects that are a menace to the public
b) Responsibility should be fixed wherever it will most effectively reduce the hazards to life and health, and manufacturer is best suited to prevent these defects and to distribute the losses
c) The consumer is the ultimate target of the manufacturer, not the intermediary, so the warranty should be to the consumer, who also cannot inspect the product for lack of knowledge
(1) Consumers no longer approach products warily but accept them on faith, relying on brand’s reputation
(2) There is greater reason to impose liability on the manufacturer than on the retailer who is but a conduit of a product that he is not himself able to test
(3) It is hard for an injured plaintiff to assert specific negligence since they are inexperienced in the products manufacturing process
d) Much litigation can be saved if the plaintiff can hold the manufacturer directly liable
e) The manufacturer’s liability should, of course, be defined in terms of the safety of the product in normal and proper use, and should not extend to injuries that cannot be traced to the product as it reached the market
2. Relating warranty to tort law in Greenman v. Yuba Power Products, Inc.
a) When the defendant manufacturer placed a power tool in the market, and the plaintiff was using as it was intended to be used, and he was injured as a result of a defect of which plaintiff was not aware, that made the product unsafe for its intended use, the manufacturer can be held strictly liable for the injuries
b) A manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury
c) Two years after Greenman, ALI  issued Restatement S402A
d) Most jurisdictions now recognize some form of SPL
(1) Nearly all have abandoned any requirements for notification, limitations of privity, or potential disclaimability associated with the warranty action
B. Restatement 2d S402A Prima Facie Case for Products Liability
1. Defendant is in the
a) Business of selling (not establishing strict liability for services)
(1) Sellers: Manufacturer, wholesaler, retailers, grocery stores, restaurants
(a) Vandermark: the retailer’s strict liability serves as an added incentive to safety since they can control the products they sell and exert pressure on manufacturers, as well as pass the costs on to them
(b) Non-disclaimable duty to choose carefully who they buy their products from and to choose companies who are solvent enough to indemnify them
(2) Not seller: seller of used products, houses (unless prefab/mobile homes), body parts, casual seller on eBay, seller of services (hair salon, makeup artist, physicians)
(3) A medical service provider cannot be held strictly liable for defective products that are necessarily adjunct to performing a particular role in provision of medical service, the primary activity
(a) Cafazzo v. Central Medical Health Services, Inc.: when defendant hospital performs surgical medical service on a patient, and as part of the operation implants a prosthetic which it did not manufacture but included in the price of the surgery, and the prosthetic was later discovered to be defective, the hospital cannot be deemed sellers of the defective product and thus cannot be held strictly liable
(i) “Sale” and “transfer” are not synonymous
(ii) Medical services are regarded as qualitatively different from the sale of products and are unaffected by 402A
(iii) Hospitals can still be liable when not engaged in activities integrally related to primary function of providing medical services (defective product in gift shop, flammable hospital gown)
(4) Hypo: customer goes to a restaurant for a fine meal and orders wine. The wine glass breaks in her hand, cutting her hand. Strict liability under 402A?
(a) Courts say that if you go into a grocery store and you buy wine, you’re getting the content and the package it comes in, so a wine glass is part of the package of wine, so by serving you this package, courts have treated that as the product being sold
(5) Food is a product, however, some courts have limited recovery for “naturally-occurring” but unexpected elements such as a sharp bone in a chicken enchilada
(a) Mexicali Rose v. Superior Court: if the injury-producing substance is natural to the food, it can be reasonably expected by its nature and the food cannot be determined unfit or defective, so no strict liability or implied warranty
(i) If the presence of the natural substance is due to the restaurant's failure to exercise due care in food preparation, the injured patron may sue under a negligence theory
(ii) The court was careful to note that the term “natural” did not encompass substances such as mold or botulism or other substances (like rat flesh or cow eyes) not “natural” to the served product
b) Products for use or consumption, and
c) The product is expected to and does reach the consumer without substantial change
(1) Must not have significantly changed since it was purchased
(a) Hypo: man who purchased parts of an airplane and then assembled it but it crashes; did not reach him without substantial change since he put the parts together himself
2. The product is in a defective condition in one of the following ways
a) Manufacture
(1) Challenges a specific product that departs from its intended design
(2) When the plaintiff is unable to prove the precise nature of the defect, s/he may rely on the “malfunction theory”
(a) Permits the trier-of-fact to infer a defect existed from circumstantial evidence of the malfunction that doesn’t normally occur, proof that the defect was in the product at the time of the sale, and proof plaintiff didn’t contribute to injury through abnormal use
(i) Then, to jury, prove the absence of reasonable, secondary causes
(ii) Similar to res ipsa loquitor, but here the focus is on defendant’s control not behavior
(b) Ducko v. Chrysler Motors Corp.: when a plaintiff testifies that her vehicle malfunctioned without any abnormal use, but cannot prove the precise nature of the defect, the evidence presented a prima facie case of a manufacturing defect in the vehicle and the trial judge’s summary judgment was incorrect
b) Design
(1) Determine first if the defect is design or manufacture
(a) Hypo: so long as the design of the hammerhead comports with the blueprints with the specifications and tolerances, so long as it is conforming with the intended design it can’t be a construction defect
(i) It’s a design defect if the hammerhead produced in such a way results in chipping when used in a reasonably foreseeable way
(ii) Design defects produce great incentives for the manufacturer to defend against the claim since it alleges that all of their products, rather than just one particular one, are defective
(2) Challenges the entire product line
(3) Consumer Expectations Test
(a) A product is defective under the CET if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
(b) Soule v. General Motors Corporation: when the plaintiff was involved in an accident that caused her significant injury, and the design defect was one of technical and mechanical detail under complex circumstances of a particular accident, the ordinary consumer expectations instruction was improper
(c) Can’t use CET unless the particular product is of the sort that ordinary consumers would understand and it is within the realm of ordinary customer experience
(i) Campbell v. GM: when a bus was in an accident and the plaintiff, a rider on the bus, was injured, and claimed the bus was defectively designed because no grab bars were in easy reach, court held that the jury instruction on CET was appropriate because public transport is of common experience
(ii) Ackers v. Kelly: dockboard hit by a forklift and later flew apart injuring plaintiff, and so plaintiff sues manufacturer for design defect
(a) Court hold that use of CET is appropriate because even if you are not personally familiar with this device, it is not a complex design so you could appreciate its function and why it could be defective and why it would injure someone
(iii) Even if a product is complicated, it may have defects that are quite apparent
(a) Lawnmower hole in gas cap might be complicated, complex, and unknown, but the claimed defect is fairly simply explained
(iv) Even if a product is simple, it may have smaller defects part of a complicated design that are beyond ordinary experience
(d) Judge determines what “community” of people are used for the ordinary user
(i) For some people, using a saw is a very obvious phenomenon, but not everybody
(e) Even if all consumers know a particular product’s reputation for safety is terrible, the manufacturer, who knows they have a crap vehicle, is not exculpated because it’s not how vehicles generally should be performing
(i) Comparison is to other products of similar nature, not to this particular product
(ii) Not a sufficient answer to say that “the whole industry doesn’t do this” if an ordinary consumer would feel that it’s not as safe as it should be
(a) TJ Hooper custom
(f) You can bring in an expert to explain the defect and how the system works and how the defect affects the injury, but can’t have expert testify on what ordinary consumers should expect
(4) Risk-Utility Test
(a) If plaintiff can’t use CET, use RUT
(b) A design is defective if through hindsight the jury determines that the product’s design embodies excessive preventable danger OR, if the jury finds that the risk of danger inherent in the challenged design outweighs the benefit of such design
(c) Barker Factors: (1) gravity of the danger posed by the challenged design, (2) the likelihood that such danger would occur, (3) the mechanical feasibility of a safer alternative design, (4) the financial cost of an improved design, and (5) the adverse consequences to the product and to the consumer that would result from an alternative design
(d) Some products might be so unsafe, and have such low utility that their inherent danger cannot be justified under any circumstances
(i) O’Brien v. Muskin Corp.: court found an above-ground pool with extremely slippery sides and bottom was inherently defective because of the risk of injury to those who dove headfirst into them
(5) Crashworthiness doctrine
(a) Vehicles need to be designed anticipating that some of them may end up in collisions
(i) Even though the initial impact may not be associated with a design flaw, the subsequent injuries could be associated with a design characteristic of this vehicle
(b) Car manufacturer is liable for subsequent injuries if there is a defect in the design that led to further or enhanced injuries
c) Inadequate warning
(1) A manufacturer of a product, which the manufacturer knows or should is dangerous by nature or is in a dangerous condition, is under a duty to give warning of those dangers to the persons foreseeable to come in contact with, and consequently be endangered by that product
(2) Warnings give instructions for safe usage (unless it is so common in the culture) and warn of hazards/risks of using a particular product
(3) When must a manufacturer give a warning?
(a) A manufacturer must give a warning when it knows or should have known of a risk of harm to a substantial number of the population that is likely to encounter the product
(b) Does not need to give warnings for dangers which are open and obvious
(4) To whom must a warning be given?
(a) Warning must be to the ultimate user
(b) Purchasers, users, and persons who foreseeably will be injured or endangered by use or exposure to the product
(c) Exception for learned intermediaries, such as pharmaceuticals
(i) Manufacturer has a duty to inform the learned intermediary of all risks and dangers, and can then rely on/assume the intermediary will inform the ultimate user
(a) If LI does not inform the ultimate user, they can be negligent under informed consent
(b) If manufacturer does not fully inform LI, manufacturer is strictly liable to the ultimate user for lack of adequate warning
(d) Exception to the learned intermediary exception
(i) MacDonald v. Ortho Pharmaceutical Corp.: oral contraceptive manufacturer had a duty to directly warn the ultimate user despite the pill being prescribed by a “learned intermediary” because the oral contraceptive thus stands apart from other prescription drugs in light of the heightened participation of patients in decisions relating to use of "the pill"; the substantial risks affiliated with the product's use; the feasibility of direct warnings by the manufacturer to the user; the limited participation of the physician (annual prescriptions refills after one appointment); and the possibility that oral communications between physicians and consumers may be insufficient or too scanty standing alone fully to apprise consumers of the product's dangers at the time the initial selection of a contraceptive method is made as well as at subsequent points when alternative methods may be considered
(ii) Perez v. Wyeth Labs: women who used Norplant contraceptives where manufacturer engaged in massive consumer-targeted advertising campaign that failed to warn of harmful side effects not barred by learned intermediary rule from suing manufacturer directly
(5) Is the content of the warning adequate?
(a) Manufacturer must provide a written warning conveying reasonable notice of the (i) nature, (ii) gravity, and (iii) likelihood of known or knowable side effects
(b) Duty to warn necessitates a warning comprehensible to the average user and conveying a fair indication of the nature and extent of the danger to the mind of a reasonably prudent person
(c) Must say why the user should not do something
(6) Was lack of warning a but for cause of plaintiff’s injuries?
(a) Some courts have adopted the Heeding Presumption for warnings about how to use a particular product
(i) Manufacturer can assume that provided warning will be read by the consumer
(ii) In more recent decades, plaintiffs have said that had you provided the warning I would have heeded it
(iii) Not adopted by a significant minority of courts that follow usual causation rules and the 3d Restatement did not follow it
(b) In warning cases, it is not sufficient to show that the product caused P’s injuries
(i) P must also show that but for the particular defect in the warning a reasonable person in her position would not have been injured
(ii) Warning causation issue is objective
(7) Warnings cannot replace or absolve a manufacturer’s duty to create safely-designed products
(a) Uloth v. City Tank Corp: user may not have a real alternative to using a dangerous product, whereas a worker must either work on a dangerous machine or leave his job
(i) Warning is not effective in eliminating injuries due to instinctual reactions, momentary inadvertence, or forgetfulness on the part of the worker
(ii) One of the primary reasons of safety devices is to guard against such foreseeable situations
3. The defect results in
a) Physical harm to the user or consumer or foreseeable bystander
b) Or to her property (but not to the product itself)
C. Most jurisdictions now hold that each participant in the chain of distribution is strictly liable to subsequent purchasers, users, or bystanders
1. Suvada v. White Motor Co.: supplier of brakes to tractor manufacturer strictly liable for defects
2. Component manufacturers can be held liable
3. Wholesaler or retailer in the distribution chain who did not introduce the product into the chain won’t necessarily end up holding the liability bag
a) Under ordinary contribution/indemnity rules, any downstream seller who can establish that the defect was present when it left the hands of the seller may shift the liability to that seller
D. SPL affirmative defenses (most effective for design defect claims)
1. Contributory negligence
a) Treat contributory negligence in products cases same as in negligence cases
(1) Daly v. General Motors Corporation: an auto manufacturer was strictly liable for the product defect of a door not locking, but the plaintiff was contributorily negligent in not using his seatbelt
(a) Adopting comparative fault principles in strict liability would still hold the controlling manufacturer liable, and would decrease recovery by the amount of lack of reasonable care that lead to the injuries and that the plaintiff had the power to control
(b) Manufacturers will still be incentivized to produce safe products since they are still liable, and they cannot assume that the injured party will be blameworthy since most plaintiffs are free of fault.
b) Plaintiff is entitled to recover 100% of her losses less whatever percentage of loss is attributable to her own negligence
2. Product misuse
a) A manufacturer is liable for a defect that causes injury when the product is being used in a reasonably foreseeable way even if it is not how the manufacturer intended for it to be used
(1) Standing on a stable chair could foreseeably be used to stand and reach, but chair with wheels probably not
b) Foreseeability depends upon the intended and actual uses of the product, which are well known to the manufacturer and the general public
c) In some states, the courts hold it is an affirmative defense that defendant must prove, while other courts say it is not an affirmative defense and consumer bears the burden of disproving product misuse
3. Assumption of risk
a) Some states allow and some don’t depending on the jurisdiction and type of claim
b) Secondary risk is comparative fault while primary risk reduces the bar
4. Open and obvious flaws are not necessarily affirmative defenses rather are used by defense to say the claim is not a design defect
a) Design defect that the plaintiff can see and is obvious, with significant and accepted social utility, with no potential alternative designs
b) CET might under certain conditions lead a manufacturer to design a less-safe product so long as the hazards are well-known
c) Knives are sharp
d) Contour style bulletproof vest
(1) You made a decision to get a contour style versus the wraparound option after weighing its benefits and costs
(2) It’s obvious you don’t have coverage
(3) Linegar v. Armour of America: a police officer wearing a bulletproof vest was fatally wounded when the bullet hit him in the side, which is a part of the body the vest was not designed to cover
(a) Manufacturer argued that this feature of the design was obvious, and therefore could not have departed from what a reasonable consumer might expect
(b) The court, however, evaluated the relative risks and utility of the challenged design, and refused to find the obviousness of the “defect” would defeat the claim
Affirmative Defenses to Unintentional Torts
II. Assuming the plaintiff has established a prima facie case of negligence, a defendant can assert an affirmative defense for which the defendant has the burden of proof
III. Two kinds of affirmative defenses
A. Negligence-based defense
1. Contributory negligence (minority followed by only a handful of states)
2. OR comparative fault (majority)
a) Jurisdiction will recognize one or the other but not both
3. Focuses on plaintiff’s failure to exercise due care in confronting a risk
4. Objective standard
B. Assumption of risk
1. Express
2. Implied
3. Focuses on plaintiff’s voluntarily encountering a known risk
4. Subjective standard
IV. Contributory Negligence
A. Elements that D must show
1. P is negligent towards own safety, and
a) P acted unreasonably with respect to P’s own safety, P violated a statute where P departed from the standard of care vis a vis the violation, or P did not conform to a custom
(1) Can’t use RIL to establish P’s negligence
b) Contributory negligence consists of acting unreasonably in regards to one’s own safety
(1) Not a breach of duty to others rather it is a departure from a standard of care
2. P’s negligence is a substantial factor in her own harm
a) Essentially a but for test and causation inquiry
(1) Smithwick v. Hall & Upson Co.: when plaintiff was injured by falling bricks after disregarding warning not to go on the other side of the platform because of the risk of slipping on ice, held that plaintiff’s negligence in standing on wrong side wasn’t the proximate cause of his injury and therefore his contributory negligence was not a cause of his injury
(a) Hypo: A supervisor negligently tells a worker to work on a high platform without a safety harness, but also says don’t work on the right hand side of the platform because it is unstable
(i) Ignoring that instruction, the risk the worker is exposing himself to is falling
(ii) If while P has negligently walked to the right hand side, he departed from the standard of care for his own safety, but the risk of falling didn’t manifest itself instead bricks fell on top of him, his negligent standing is unrelated to the bricks falling
B. Effect of finding contributory negligence traditionally was a complete defense, where the plaintiff recovers nothing, even though the defendant was negligent too
1. “All or nothing rule”
a) Courts used to say it wasn’t administrable to determine the share of blame, but was quite harsh
b) Butterfield v. Forrester: the defendant should not be held liable for the injuries when a plaintiff is riding his horse as fast as he can without ordinary care and he runs into a pole that a defendant negligently leaves in the street, causing the plaintiff to be flung from his horse and injured
c) Culler v. Hamlett: when plaintiff was struck by car that negligently crashed into another truck that was helping her, the plaintiff’s negligence in failing to maintain a proper lookout while crossing the road barred her as a matter of law from any recovery from defendant
C. Exceptions and limitations to classic common law contributory negligence
1. Statutory violation
a) Where the D’s negligence was predicated upon a statutory violation, contributory negligence was not allowed to be invoked as a defense
(1) Osborne v. Salvation Army: a plaintiff may not waive a statute enacted for his protection and that he cannot do so because of assumption of risk is clear
(a) To bar recovery in an action brought under the workman’s safety statute because the plaintiff’s acts contributed to his injuries would seem to render its enforcement entirely ineffective
2. Custodial care
a) Involves minors but also mental health confinement
b) Children’s negligence while on a school playground cannot be CN
3. Emergency
a) Not an exception, but a minority of jurisdictions will instruct that emergency conditions may affect one’s judgement
b) When people are facing great danger or there’s an emergency situation, the ordinary rules of due care aren’t exactly out the window but the situation should be taken into account
c) Under conditions of emergency, people cannot be expected to operate at the highest level of judgement
d) Hypo: a horse carriage is running out of control and a passenger leaps out of the carriage causing injuries
(1) Can’t invoke her contributory negligence because it was an emergency, and people don’t always act in the most rational way in emergency situations
4. Last clear chance
a) “Last Clear Chance” rule permitted inattentive or helpless plaintiffs to recover where defendants had the last clear opportunity to avoid harm but failed to avail themselves of that opportunity
(1) If the D has a last clear chance to avoid injuring the P, they must take it, and if they don’t the P’s CN is excused
b) Applicable even where the plaintiff is the initially negligent party
(1) Fuller v. Illinois Central RR: although deceased plaintiff was contributorily negligent for crossing the railroad track to get to his home, the court found that the defendant had the last clear opportunity to avoid the accident because the engineer could have stopped the train within 200 feet, but he did not slow the train at all
(a) Plaintiff may still recover despite CN because the train had the last clear chance to avoid injury
(2) Kumkumian v. City of New York: when a man was contributorily negligent in laying down on the subway tracks, had the conductors not disregarded the emergency stopping mechanism on the second and third automatic braking, the man would have lived, so they had the last clear chance to avoid the injury
V. Comparative Fault
A. So long as a plaintiff’s negligence remains less than the defendant’s negligence (or the combined fault of multiple tortfeasors) the plaintiff may recover, and in such a case, the plaintiff’s damages are to be reduced in proportion to the percentage of the total negligence attributed to the plaintiff
1. McIntyre v. Balentine: Tennessee should abandon contributory negligence in favor of comparative fault, and it should adopt the modified form over the pure form
B. Uses same elements of contributory negligence but the consequence is different because the defense is proportionate, not absolute
1. Defendant has to establish that plaintiff was contributorily negligent (negligent to own safety and P’s negligence is substantial factor of harm)
2. If the plaintiff is found CN, the jury is asked to determine what percentage of plaintiff’s damages are attributable to plaintiff’s own negligence
a) Formula: take 100% of plaintiff’s losses, and reduce p’s recovery by the percentage of p’s losses attributable to p’s own negligence
C. Two types of comparative fault schemes
1. Pure (minority, CA)
a) Allows P to recover even if P is contributorily negligent and the jury concluded that the CN is 90% related to P’s negligent
b) P can recover even if it’s for just 1% of the total injury
2. Impure (majority, but no majority between the two types of impure)
a) If plaintiff is 51% contributorily negligent or higher, it is a total bar to recovery and complete defense for defendant
b) “Not greater than” deft’s negl
(1) Plaintiff may recover damages from defendant provided the percentage of her own attributable negligence was not greater than that attributable to the defendant
(2) Plaintiff can recover at the 50%-50% point
c) “Less than”
(1) Plaintiff may recover provided plaintiffs’ negligence was less than that of the defendant’s negligence
(2) Plaintiff cannot recover at the 50-50% level, which is the only difference between the two types of impure CF
(a) 50-50 is a very common verdict if the jury cannot decide who was more negligent
D. Last clear chance is no longer necessary
E. Comparative negligence and multiple defendants
1. Should courts compare plaintiff’s negligence against the group of others or against each individual defendant?
a) E.g. P is 30%, D1 is 60%, and D2 is 10%
b) Pure, P recovers 70%
c) Impure, if separately P couldn’t recover from D2 but can recover from D1
(1) Majority approach: combine negligence of all D’s
(2) Prevents a big group of people going to beat up one plaintiff
d) Should joint and several liability apply?
(1) In CA, the rule of joint and several liability applies in this circumstance so the Dodgers would be liable for 100% of the injuries
(2) There is no majority on if joint and several liability should remain with comparative fault
F. Set offs (Where each part sues the other for his/her damage)
1. Party X 40% at fault for $10,000 damages, and Y 60% at fault $100,000
a) Claim and a counterclaim in the same litigation
2. Set off would allow each party to pay the other party but to reduce what they pay by the amount they are due
3. X is entitled to $6,000 in damages from Y, and Y is entitled to $40,000 in damages from X
a) Set off would result in X paying Y $34,000
b) ONLY IN PURE because in impure, Y would be barred from recovering damages since Y is 51%+ negligent for his damages
c) Most jurisdictions don’t allow set offs, at least where both parties have insurance
(1) Y’s insurer pays X $6,000 and X’s insurer pays Y $40,000 because it would be unfair to deprive X of the owed $6,000
G. Indemnity and contribution
1. The doctrine of equitable indemnity (contribution, in most jurisdictions) permits one culpable defendant to obtain partial indemnity from another culpable defendant based on a jury’s assessment of their relative degrees of negligence
2. Indemnity should be modified to permit, in appropriate cases, a right of partial indemnity, under which liability among multiple concurrent tortfeasors may be apportioned on a comparative negligence basis
a) American Motorcycle Ass’n v. The Superior Court of Los Angeles County: when a defendant race sponsor is negligent in causing plaintiff’s injuries, and the defendant sought leave of court to file a cross-complaint against the plaintiff’s parents for negligently failing to exercise their power of supervision over their minor child, the court incorrectly denied the motion on the basis of the equitable indemnity doctrine
(1) Each tortfeasor whose negligence is a proximate cause of an indivisible injury remains individually liable for all compensable damages attributable to that injury
(2) A concurrent tortfeasor whose negligence is a proximate cause of an indivisible injury remains liable for the total amount of damages, diminished only in proportion to the amount of negligence attributable to the person recovering
3. Hypo: P sues X and Y and both are found negligent and J & S liable to P, but P recovers 100% of her damages from X even though jury finds that X is 20% negligent and Y is 80% negligent
a) Under AMA, X may recover 80% of the total liability from Y
b) If Y is insolvent, P can still recover full amount
4. Hypo: P sues X and Y, and both are found J & S liable to P, and P is also contributorily negligent, with the jury finding X 10% negligent, Y 60%, and P 30%
a) Under AMA, P may recover 100% of the total liability, less the percentage of her loss attributable to her own negligence, and X may recover from Y the percentage of the TOTAL damages that the jury found for which Y’s negligence was responsible
b) If Y is insolvent, P may recover from X:
(1) The percentage of loss attributable to X’s negligence (10% of $10,000)
(2) PLUS
(3) Between P and X, X’s relative proportion of the loss attributable to Y’s negligence
(a) So if the $6,000 attributable to Y’s negligence, P should receive
(i) (X’s negl/(X’s negl + P’s CN))*Y’s proportion of the loss
(ii) 10%/(10%+30%) * $6,000 = $1,500
(4) Total: P receives $2,500 from X
VI. Assumption of Risk
A. Assumption of risk is predicated on a plaintiff voluntarily assuming a certain type of risk, but if the injury is not of a foreseeable type the assumption is irrelevant
1. Skydiving: you assume the risk of the wind resistance or getting caught in one’s parachute, but you do not assume the risk of the packer not packing the parachute properly
2. Horseback riding: you assume the risk of the horse being spooked by snakes, but you do not assume the risk of getting a poorly trained horse that spooks easily
B. Express
1. Typically (though not always) an agreement in writing where one party, usually the agreement drafter in consumer interactions, attempts to shift the risk of loss to somebody else, or to change an underlying rule of law, or to change the forum in which a dispute will be heard
2. Exculpatory clause
a) Agreement to hold the other party harmless for their negligence towards you
b) Often found in sporting/recreational activity and in consumer contracts
c) Called “agreements” because you’ve signed them, and are presumptively enforceable with two types of challenges
(1) Procedural (contract law)
(a) Example is adhesion contract (take it or leave it)
(b) Need offer and acceptance for a contract to be valid
(c) Is there a realistic opportunity to bargain?
(d) Could you ask questions and was information provided?
(e) Was there knowing consent?
(f) Difficult to win, especially these days
(2) Substantive (public policy)
(a) Focuses on the underlying fairness of the agreement itself
(b) To challenge enforceability of exculpation clause, one must develop policy reasons
d) An exculpatory agreement should be upheld if it is (1) freely and fairly made, (2) between parties who are in an equal bargaining position, and (3) there is no social interest with which it interferes
(1) Dalury v. S-K-I, Ltd.: although ski resorts do not provide an essential public service, a legitimate public interest arises when a number of purely private transactions take place as a result of the seller’s general invitation to the public to utilize the facilities and services in question
(a) A skier’s assumption and acceptance of the inherent risks of skiing does not abrogate the ski area’s duty to warn of or correct dangers which in the exercise of reasonable prudence in the circumstances could have been foreseen and corrected by the ski area
(b) The acceptance of inherent risks statute places responsibility for inherent risks of any sport on the participant for risks that are obvious and necessary but a ski area’s own negligence is neither an inherent risk not is it obvious and necessary
(c) Ski area is in a much better position as the owner to control such dangers than are the invited skiers
(2) Risks that cannot be expressly disclaimed
(a) Public utilities
(b) Common carriers or innkeepers
(c) Where an actor attempts to disclaim his/her intentional, reckless, or wanton conduct
(i) You can shift the loss (unless it’s against public policy to do so) for risks inherent in an activity, but not risks that were caused by the defendant
(3) Tunkl factors for deciding whether the exculpatory clause is against the public interest
(a) The business is of a type generally thought suitable for public regulation
(b) The party seeking exculpation is engaged in performing a service of great importance to the public
(c) The party holds itself out as willing to perform this service for any member of the public
(d) The party invoking exculpation possesses a decisive advantage of bargaining strength
(e) In exercising a superior bargaining power the party confronts the public with a standardized adhesion contract of exculpation
(f) The person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller or the seller’s agents
e) Hypo: Hillary joins a gym that requires she signs a written membership agreement. The agreement has a clause saying the member assumes the risk of injury, even if it results from the negligence of the gym or its employees
(1) One day while Hillary is working out on the rowing machine, a cable breaks and she suffers a back injury. Hillary’s lawyer discovers that the gym has not oiled the operating mechanism for several years, contrary to manufacturer specifications
(2) Is Hillary’s suit against the gym barred?
(3) Dullary would say that because it is open to the public you cannot exculpate away the risk
(4) You also can’t exculpate from reckless or wanton conduct
C. Implied
1. Elements
a) Knowledge: Plaintiff must subjectively know, appreciate, and understand the risk of harm created by defendant’s conduct; and
(1) Hypo: suppose that Schmoe goes to a professional baseball game for the first time. Schmoe has never seen a game, and is unaware that a ball may land in the stands. A batter hits a ball into the stands injuring Schmoe. Has Schmoe assumed the risk of being hit?
(a) Although he doesn’t know the risk, held that anyone who goes to a game is presumptively aware of the risk of balls, either because of the lack of protection is apparent or because baseball should be dealt with on a different level
(2) Hypo: plaintiff, seeing that Grocer hasn’t cleaned up the cases of spilled tomatoes, walks through the vegetable section anyway and slips hurting his knee
(a) If plaintiff recognized the spilled tomatoes would increase the risk then plaintiff assumed the risk
(b) Even if the entire world would understand the risk of slipping is high, if the jury believes this guy wasn’t aware of that
(c) Defendant has the burden of showing that the risk was heightened and that he chose to walk through the tomatoes
b) Consent: Plaintiff must voluntarily subject himself to that risk
(1) Can’t consent to a risk you do not know or understand
(2) Hypo: plaintiff, knowing that Fred’s swimming pool hasn’t been cleaned in years and probably is filled with harmful bacteria, accepts Fred’s pool party invitation, jumps into the water, and later becomes ill from the bacteria. Has the plaintiff assumed the risk of illness from the bacteria?
(a) Yes, because the plaintiff subjectively knew and appreciated the risk, then the plaintiff who voluntarily jumps into the pool, could be said to have assumed the risk
(3) Hypo: plaintiff dashes into a burning house to rescue a small child on the second floor. Has plaintiff has the risk of being burned from the fire?
(a) Rescue doctrine says the negligent actor is liable for the injuries that the rescuer suffers unless the rescuer is not acting recklessly
(b) Hat is not valuable but child is valueless
(c) Compare the benefit versus the risk of harm, so it might almost never be reckless to rescue a child since it might be immeasurable to rescue a child
2. Evaluate what risks that are inherent in the activity and what risks are not because the plaintiff only assumes those risks that are inherent
3. One implicitly assumes the risk of injury of partaking in an activity when the risks of the activity is obvious and necessary, observed and known by the person, and not serious or frequent enough to show that the activity in its inherent nature was too dangerous to be continued without change
a) Murphy v. Steeplechase Amusement Co., Inc.: when a plaintiff voluntarily gets on a ride after seeing others fall--the intended consequence of the ride--and knows that a risk of falling was inherent with the ride, and the plaintiff falls but suffers a greater injury than expected, the amusement park defendant is not liable to the injury for operating the ride dangerously
b) Marshall v. Ranne: plaintiff had not assumed the risk of being attacked and severely bitten by his neighbors large hog despite having been chased by the defendant’s hog 10-12 times prior
(1) Both options (stay imprisoned at home or take the risk of reaching his car before the hog attacked him) were wrongfully imposed on him by the defendant and he was not legally required to accept either, especially not to stay a prisoner in his own home
4. Two types of implied assumption of risk in comparative fault jurisdictions
(1) First ask whether the type of risk is inherent in the activity
(2) Inherent → primary, not inherent → secondary
b) Primary
(1) Risk is inherent and central to the activity in question
(2) Alters the duty owed where they are found
(a) Not exactly an affirmative defense rather a question of whether defendant breached duty of care owed
(i) “Complete defense” if no duty is found
(b) Eliminates the duty when I hire you to repair the rotten floor in my house and you fall in, or
(c) Reduces the duty owed in sporting contexts
(3) In the context of sports, the standard of care for the prima facie case becomes recklessness for unintentional harm rather than due care
(a) Knight v. Jewett: a participant breaches a duty of care to a coparticipant only if s/he intentionally injures another player or engages in conduct that is so reckless as to be totally outside the range of the ordinary activity involved in the sport
(b) Kahn v. East Side Union High School District: extended the Knight standard of recklessness to the coach-student athlete relationship
(i) Policy arguments in favor of the reckless duty: chilling/disincentivizing coach’s pushing and training their players because then they won’t get better and administrability issue if coaches are held to negligent standard, they won’t know where the line is
(ii) Policy arguments in favor of negligence: allows too much leeway for coaches to create hazards because they can always say their method was appropriate coaching
c) Secondary
(1) Risks that are not inherent in a sport or activity
(2) Secondary A-R is an affirmative defense but is subsumed into the comparative fault regime
(a) Jury is instructed that (assuming they find the plaintiff has assumed the risk) ro reduce the plaintiff’s recovery
Damages
I. Types of losses suffered by a person
A. Pecuniary (specific, economic)
1. Economic losses
2. Lost earnings, medical expenses, cost of custodial care such as nursing
B. Non-pecuniary (general, non-economic)
1. Physical and emotional consequences of an injury
2. Pain and suffering, loss of ability to engage in certain activities
3. Hedonic damages
a) Loss of enjoyment of life
II. Types of legal damages for living victims
A. Nominal
1. Awarded when plaintiff suffers no actual damages/harm, but has made out a case not requiring proof of damages
B. Compensatory
1. Designed to make the victim whole and in the position prior to the injury
2. Past and future medical expenses
a) Future expenses are necessarily speculative, so necessity and likely cost down the road must be proven
(1) Discounted to present value
b) Nursing, surgeries, rehab
3. Economic damages
a) Lost (past) wages/income to time of trial
b) Anticipated lost future income based on expected lifespan
(1) Mortality tables by race, gender, age, income group
(2) Expert testimony often needed
(3) Discounted to present value (like all future damages)
4. Pain and suffering
a) Includes damages for pain, worry and anguish, grief, humiliation, disfigurement
b) Plaintiff may recover damages for past and future pain and suffering
c) Difficult to measure accurately and is often up to jury judgment and discretion
5. Hedonic
a) Damages for loss of enjoyment of life
(1) Social life, loss of ability to play sports, piana, enjoy relationships, etc.
b) Some view it different than pain and suffering, others view it as the same like in CA
C. Punitive
1. Damages designed to punish defendant
2. Very hard to obtain with higher standard of proof and evidence, generally obtained by showing the defendant’s acts were willful and wanton
a) Higher evidentiary standard of “clear and convincing”
(1) Between civil and criminal standard
3. Awarded only in 2% of civil cases which go to trial, with median damage award is between $38,000-50,000
4. Plaintiff must establish “negligence plus” such as willful and wanton, and jury must find that punitives are necessary
5. Other factors
a) How profitable was defendant’s conduct?
b) Was defendant otherwise punished?
c) Defendant’s financial condition and wealth
(1) If defendents can absorb damages, they may need to be hurt more to be properly deterred
(2) Counterargument that it is biased against big business?
6. Arguments for
a) Deterrence
b) Underdetection
(1) Doing stealthy bad actions may require punitive damages to account for when one wasn’t caught or prosecuted
c) Moral outrage
(1) We need an outlet for our disgust for the reprehensibility of the conduct
(2) Better this than bashing in a wrongdoer’s head
(3) Want to make sure defendants feel the string even if actual damages are small
(4) Need to fill gaps in contract or criminal law
(5) Plaintiffs are generally undercompensated in compensatory damages
III. Compensating relatives of victims who is dead or the relatives have suffered
A. Victim survives
1. Loss of consortium
a) Used to be very gendered bundle of rights that the husband had complete control over the wife and her property
b) Available to surviving spouse (and sometimes to the surviving minor children)
(1) Spouses (or child’s) cause of action
c) Loss of services
(1) Economic value brought to the household by the victim
(2) Loss of companionship, comfort, and sexual services for spouses
B. Victim dies
1. At common law, there were no damages provided to relatives or to the estate of someone who was tortiously killed, even medical/funeral costs
a) The tort cause of action died with the victim, so it was cheaper to kill someone than to injure them
2. Wrongful death
a) Today, damages for losses created by death available in all states via statute
b) Not its own tort, rather it depends on proof of an underlying tort
c) Brought by survivors against tortious actor for negligently causing someone’s death
(1) Measure of damages changes with death
d) Most statutes allow recovery to the estate or relative for loss up to time of death
(1) Medical expenses between incident and death, deceased’s mental and physical pain and suffering prior to death, and funeral and burial expenses
e) Usually one of two types
(1) Survival type claims permit decedent’s estate to bring suit
(a) Fewer states follow this approach
(b) Damages are usually measured by decedent’s future discounted earnings less decedent’s personal expenses
(c) Medical expenses before death and burial expenses
(d) Loss of life itself is generally not compensable
(2) Second type creates a cause of action for loss of consortium
(a) More common wrongful death approach
(b) Loss to close relatives defined in the statute
(i) Usually surviving spouse, children, parents of minor children
(c) Under this approach, a defendant whose actions cause of death of someone who leaves no close relatives causes no legally compensable damages
f) Loss of consortium damages
(1) Pecuniary or economic (concrete monetary losses)
(a) Minimal damages available for loss of children, elderly, non-working spice
(b) Loss of support
(i) Replacement value of decedent’s services available to the survivor
(a) Babysitting, taking out trash, etc.
(2) Non-pecuniary
(a) Statutes typically do not permit recover for loss of companionship, affection
(b) Some jurisdictions are beginning to interpret their statutes to permit such a loss
(3) Damages for emotional harm, grief, or sorrow suffered by a spouse, parent or children are generally disallowed
(a) Some jurisdictions are changing this rule either by statute or common law
IV. Miscellaneous rules
A. Duty to mitigate damages
1. Plaintiff has a duty to act reasonably to minimize the damages plaintiff suffers
B. Collateral source rule
1. Courts refuse to reduce plaintiff’s damages by funds received from collateral sources, such as insurance
C. Per diem arguments
1. Some jurisdictions frown on, but a majority allow
2. A way for jury to get a handle on how much money should be rewarded for suffering
D. Assign a value to a time unit, and then multiply the value by the time remaining
E. Golden rule argument
1. Turning to the jury and asking, “How much would you have to be paid if you were in that person’s position?”
2. Most jurisdictions disallow because it’s too intimate
3. Ways to get around it
F. Remittitur
1. A judge may lower the amount of damages granted by a jury in a civil case, typically because the amount awarded is excessive in the eyes of the judge
2. All state and federal courts allow remittitur, especially when it is coupled with a grant in the alternative for a new trial
G. Additur
1. Where it’s allowed, it refers to a trial judge adding damages additional to the original amount awarded by the jury
2. Not all states allow, and not allowed in federal courts
