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I. Requirement of an Act
Intentional torts typically involve three elements:
a) ACT by defendant
b) INTENT by defendant
c) Legally recognized INJURY to plaintiff
Three questions to keep in mind while studying intentional torts:
a) What interests receive protection and why?
b) How do courts decide between plaintiff’s interest in being free of harm and defendant’s freedom to act?
c) Which general theory of liability applies? 
Rules and Precedents
1. Under common law, before you can be liable for a tort, you must act
2. The Restatement defines an act as an “external manifestation of the actor’s will” (speech can constitute an act under this definition) 
3. Generally, intentional torts cannot be premised on the omission to act where there is no duty to act.  One does not ordinarily have an affirmative duty to act and thus cannot be liable for failing to act, unless duty is imposed by law. 
a.  See Sullivan v. Atlantic Federal Savings and Loan (failure of the bank to increase security was not sufficient for the “act” requirement in an intentional tort action for assault and battery where plaintiff, a bank employee, was killed by an armed robber).  Sullivan reinforces the rule that individuals do not have a duty to look out for one another.  
4. Failure to act without duty does not constitute an act for the purposes of an intentional tort 
Issue Statements for Principle Cases
· Sullivan v. Atlantic Federal Savings and Loan: Was the defendant bank’s failure to increase security after two robberies sufficient for the act requirement in an action for an intentional tort, where plaintiff’s wife was a bank employee killed by an armed robber? 
II. Intentional Torts Involving Personal Injuries
A. 
Battery:  A prima facie case for battery is established if 1) defendant acts 2) with the 
intent to cause harmful or offensive contact with the person of another or a third person, 
or apprehension of immediate harmful or offensive contact, and 3) a harmful or offensive contact with the person of the other results.
1. Intent
Rules and Precedents
1. Intent refers to one’s state of mind vis a vis knowledge with substantial certainty that a particular result (contact) will result from one’s actions (distinguished from motive). Garrett v. Daily  
2. Intent to do harm is not required to establish liability for battery.  In order to establish battery, one can show either intent to do harm or that the act itself was unlawful when it was performed, thus demonstrating the requisite intent.  If the intended act is unlawful, then the intent to do it is unlawful.  See Vosburg v. Putney.
3. Insane persons can be held liable for battery as they are held to the same standards of liability with regard to intent as a normal person in intentional tort actions. See McGuire v. Almy.
4. If Defendant acts intending to harm an individual and instead harms a third party, the third party has a claim for battery under the doctrine of transferred intent. 
5. One can still be liable for battery even if they believe they are “helping” the other.  Defendant’s belief they are “helping” is often irrelevant to the intent required for battery.  
a. For ex., defendant who tried to help reset plaintiff’s broken bone despite her protests was found liable for battery.  
6. Generally, if Defendant intends to touch, even if Defendant does not intend to harm, Defendant is found liable for unforeseen extended consequences of his/her act of intentional touching.  
7. Generally, if a child has the capacity to form intent (ie., knowledge with substantial certainty), the child can be held liable for an intentional tort.  See Garrett v. Daily.  
Hypotheticals 
1. Hypo: A shoots an arrow at B intending to hit B.  A hits C with the arrow.  C has a claim for battery due to transferred intent.  B does not have a claim for battery as there was no harmful or offensive contact.  
2. Hypo: Elderly woman is walking across the street when man in car honks at her to speed up.  Seemingly perturbed, the woman strikes the car with the briefcase, which causes the airbag to deploy and hit the man in the face.  The woman would be liable for battery if she had knowledge with substantial certainty that her striking of the car would cause the airbag to employ - the act of striking the car  must be linked to her state of mind to fulfill intent.  
2. Contact
Rules and Precedents
1. Social norms create privileged instances of contact with other persons.  Some examples are shaking hands, tapping shoulders, bumping past on the sidewalk, etc. 
2. Meeting the “contact” element requires a causal link - the harmful or offensive contact must occur as a result of Defendant’s intentional action.  
3. Striking an object out of someone’s hand may be considered battery as the object is considered an extension of the body. 
4. Contact is deemed offensive if it “offends a reasonable sense of personal dignity.”  This can create issues as individual’s subjective preferences differ as to what is “offensive.”  
5. Courts have recognized a tort for “battered woman syndrome.”  Plaintiff must show 1) intimate relationship 2) abuse perpetrated over long time 3) abuse causes injury 4) inability to take action to improve or alter situation unilaterally. 
6. Some courts have considered claims of finding smokers liable for battery caused by secondhand smoke.  This is typically considered an inevitable and socially accepted contact (also, it is almost impossible to prove intent in these claims). 
7. Recklessness: This is a lower standard than intentional, but higher than unintentional.  This standard was created by the court in Hackbart - in the context of recreational sports, to be liable for battery, one must demonstrate a reckless disregard for the safety of others (this is a lower standard than knowledge with substantial certainty).  
Hypotheticals 
1. Hypo: You tap the shoulder of the person in front of you in class. Unbeknownst to you, they had an injured shoulder and they are in such pain they go home for the day.  You are not liable for battery because you are licensed to touch that person under social norms, so you could not have intended to cause harmful or offensive contact as a result of your act.  This is an example of a permitted contact.  
2. Hypo: A shoots an arrow at B intending to hit B.  B jumps out of the way, falls into the creek, and injures himself.  B would have a claim for battery because there is a causal link between A’s intentional act and the harmful or offensive contact that resulted with the person of B.  
Issue Statements for Principle Cases
· Vosburg v. Putney: In order for Plaintiff, a 14yo boy who was kicked by Defendant, a 12yo boy, in class after it had been called to order, to establish a claim for battery, is it necessary that Plaintiff show Defendant acted with intent to harm Plaintiff?  
· Garrett v. Dailey: Did Defendant, a 5yo boy who pulled a chair out from under plaintiff which resulted in her falling and sustaining serious injuries, know with substantial certainty that his actions would lead to injury on the part of the plaintiff such that plaintiff has established the intent requirement for a claim for battery?  
· McGuire v. Almy: Whether an insane who acts intentionally can be held liable for battery?  Should the court adopt the rule of insanity being a defense to an intentional tort?  


B.
Assault: A prima facie case for assault is established if 1) defendant acts 2) intending to 
cause a harmful or offensive contact with the person of another or a third person, or an imminent apprehension of such contact, and 3) the other is thereby put in such imminent apprehension.
1. Act
Rules and Precedents
1. Mere words are not sufficient to constitute if there aren’t reasonable grounds to believe that the threats will be carried out.  See Brooker v. Silverthorne.  
2. Conditional threats are generally not assault (ex., “if it were not for X, I would Y”).
3. Threat of forcing someone to do something “or else” can constitute assault (ex., in Holcombe v. Whitaker, husband who told wife who was trying to divorce him “if you take me to court, I’ll kill you” found liable for assault.)   
2. Intent
Rules and Precedents
1. Two common possibilities - 1) defendant tried to actually batter plaintiff and missed or 2) defendant tried to create apprehension in plaintiff by acting as though he was going to batter plaintiff.  Either one of these is sufficient for an assault claim (attempted battery or threatened battery).  See I de S and Wife v. W de S  
3. Imminent Apprehension 
Rules and Precedents
1. “Imminent apprehension” requires more than mere “fear and worry.”  Apprehension involves perception - is one perceiving an imminent threat of contact?  There must be reasonable grounds that the apprehension was imminent and that defendant had imminent capacity to carry out the threat.  See Brooker v. Silverthorne
2. Threats of future acts of violence that do not create imminent apprehension could be actionable as other torts such as intentional infliction of emotional distress, but not assault.  
Hypotheticals 
1. Hypo: Clyde, annoyed by his neighbor’s dog barking, calls his neighbor on the phone and says “I’m coming over right now to bust your nose!” Looking through the window, Neighbor sees Clyde slam the phone down and march down the stairs.  Clyde does not leave his house, but Neighbor is extremely frightened and suffers a heart attack.  Clyde is liable for assault, because his act, which was intended to cause imminent apprehension of threat of contact, caused imminent apprehension in plaintiff, and there were reasonable grounds that defendant had imminent capacity to carry out the threat.  
Issue Statements for Principle Cases
· I de S and Wife v. W de S: Can Defendant, who struck near a woman’s head with a hatchet when she denied him entry into her closed tavern, be liable for assault if he did not harm or contact the person of the woman?  
· Brooker v. Silverthorne: When a man on a telephone line, at some distance away from the woman telephone operator, hurls violent threats, does the woman have a sufficient cause of action for assault?  Given these facts, is there an imminent and immediate threat of apprehension of violence?  


C.
Intentional Infliction of Emotional Distress: A prima facie case for intentional 
infliction of emotional distress is established if 1) defendant engages in extreme or outrageous conduct 2) intentionally or recklessly and 3) which conduct causes severe emotional distress to another.  
1. Extreme and Outrageous Conduct
Rules and Precedents
1. There is a high threshold for what is considered “extreme and outrageous” - it must extend beyond the normal distress of daily life.  
2. Courts can look to the power relationship between the parties when evaluating whether conduct was extreme and outrageous.  
3. Courts look to the vulnerability of the victim to the particular form of harassment (ex., race, gender, etc.).  (Ex., defendant showed plaintiff the body of the dead baby she had just given birth to and was liable for IIED)
4. Common carriers are an exception to this element.  They owe different obligations to passengers and need only insult the passengers to be held liable (the conduct does not have to rise to the level of “extreme and outrageous”).  This also applied to innkeepers, and has been applied to retailers in limited circumstances. 
5. Certain civil rights statutes provide a cause of action for mere insult if it is based on a person’s membership in a protected class (ie., race, gender, religion, etc.). 
6. There are First Amendment limitations on tort liability for offensive speech.  
7. Courts impose higher thresholds for public figures (must prove defendant knew the statement was false or reckless disregard of its falsity).  
8. Manner of termination of an at-will employee may satisfy this element.  Most courts require significant evidence of malicious firing.  
9. Bill collector continually demanding payment of debt could be considered extreme and outrageous.  
10. Threats of violence or regular harassment could be considered extreme and outrageous.  
Hypotheticals 
1. Hypo: Frank, a fat man, is boarding a bus.  He walks slowly down the aisle, bumping into the seats.  The driver shouts, “Hurry up fatso! We don’t got all day!” Frank is offended.  Transit Authority would be liable for IIED because of the lower threshold for common carrier liability for insult.  
2. Intentionally or Recklessly
Rules and Precedents
1. “Transferred intent” does not apply to this tort as it does in battery.  The tort provides for a narrower, parallel doctrine to transferred intent: the following third parties can establish an action for intentional infliction of emotional distress even if defendant’s conduct was not intended at them: 1) immediate family members of the defendant’s intended target who was present at the incident, or 2) a third party who was present at the incident and was physically harmed.  
Hypotheticals
1. Hypo: If A acts outrageously intending to cause B severe emotional distress, and C also suffers emotional distress, C can only bring an action for intentional infliction of emotional distress if C is 1) a member of B’s immediately family or 2) present at the time of the outrageous act and physically harmed by it. 
2. Hypo: The Baskin family dog is barking in their yard.  Neighbor, who is trying to sleep, shoots and kills the dog from his yard.  Mrs. Baskin sees through the window and suffered severe emotional distress. She would have a cause of action because defendant’s conduct was extreme and outrageous and caused her severe emotional distress - further, he acted recklessly, because even if he didn’t intend to cause severe emotional distress, he should have known that his conduct was substantially likely to result in injury.  
3. Hypo: Mob enforcer beats up man in the hallways in an apartment building.  He is loudly threatening to break all of the man’s bones, and the man is screaming bloody murder.  A neighbor, in her apartment behind closed doors, hears the attack, and suffered severe emotional distress as a result.  She would not have a claim for IIED because she is not a member of the man’s family nor suffered bodily harm.  
3. Severe Emotional Distress
Rules and Precedents
1. To bring a cause of action for intentional infliction of emotional distress, it is not required that the defendant’s conduct caused plaintiff bodily injury.  See Agis v. Howard Johnson Company
2. Plaintiff must demonstrate that defendants’ conduct was the cause of severe emotional distress.  Most courts do not require proof that it affected plaintiff physically, but plaintiff must show it was more than “trifling” distress.  The level of distress must be reasonable for the circumstances.  
Issue Statements for Principle Cases
· Agis v. Howard Johnson Company: Does a cause of action for intentional infliction of emotional distress exist without resulting bodily injury?  


D.
False Imprisonment: A prima facie case for false imprisonment is established if 1) 
defendant acts 2) intending to confine another and 3) his or her act results in such confinement, and 4) the other is conscious of confinement or harmed by it.  
1. Act
2. Intent
Rules and Precedents
1. Confinement that results without intent could be actionable as negligence.  
2. Many states grant merchants the privilege to detain shoppers suspected of shoplifting.  The merchant must show the confinement was 1) based on a reasonable belief 2) accomplished in a reasonable manner 3) for a reasonable amount of time.
3. Confinement
Rules and Precedents
1. Actual physical restraint is not required for the “confinement” element of the tort of false imprisonment.  Confinement simply requires an overpowering of someone’s will.  See McCann v. Wal-Mart  
2. Confinement can be 1) actual physical restraint 2) physical threats of violence 3) implicit threats of violence 4) false assertions of legal authority to confine 5) duress (overpowers the person’s will and prevents them from leaving).  
3. Taking a person with you from place to place by force or compelling someone to come with you against their will constitutes confinement.  
4. Fear of discharge of employment is not sufficient to constitute confinement.  
Hypotheticals and Study Questions
1. Hypo: Restaurant waiter grabs onto customer’s wallet, refusing to return it until he tips.  Does this constitute confinement?  On one hand, this is a form of duress, on the other, the customer could choose to leave the wallet behind and walk out if he wished.  
2. Study Q: A waiter detains plaintiff in the restaurant by refusing to return plaintiff’s wallet based on the reasonable but mistaken belief that plaintiff failed to pay the bill.  Under shopkeeper privilege, the waiter would be privileged against false imprisonment because 1) he had a reasonable belief 2) he accomplished it in a reasonable manner 3) so long as he held them for a reasonable amount of time.
4. Conscious or Harmed 
Rules and Precedents
1. If you are unaware that you are being confined, and you aren’t harmed by the confinement, there is no cause of action for false imprisonment.  
Hypotheticals and Study Questions
1. Hypo: If a passed out drunk person is picked up by the police and placed in jail, and they remain unconscious throughout, and then upon becoming conscious are immediately released, there would be no cause of action because they were not conscious of the confinement. 
Issue Statements for Principle Cases
· McCann v. Wal-Mart Stores: Where a store prevents a woman and her children from leaving under false threat of stealing, and asserts legal authority to prevent them from leaving, does it constitute confinement such that plaintiffs could state a cause of action for false imprisonment? Does Maine law require actual proof of physical confinement for a plaintiff to establish a cause of action for false imprisonment? 


E.
Stalking: Under California Civil Code 1708.7, a defendant is liable for stalking if 1) 
defendant engaged in a pattern of conduct to follow, alarm, or harass the plaintiff, 2) the 
intent of which was to follow, alarm, or harass the plaintiff, 3) plaintiff reasonably feared for his/her safety or the safety of an immediate family member, and 4) defendant either a) made a credible threat with the intent to place plaintiff in reasonable fear for his/her safety and on at least one occasion plaintiff definitively demanded defendant cease the the pattern of conduct and defendant persisted with the conduct, or b) defendant violated a civil restraining order.  The first two elements of this claim must be established with independent corroborating evidence. 
1. Pattern of Conduct
Rules and Precedents
1. Pattern of conduct - conduct composed of a series of acts, which are not constitutionally protected, over a period of time, however short, evidencing a continuity of purpose.  
2. Protesting public officials is an example of constitutionally protected activity that does not subject one to the stalking statute (ie., speech, protest, assembly).  
2. Intent to Follow, Alarm, or Harass
Rules and Precedents
1. “Harass” means a knowing and willful course of conduct directed at a specific person which seriously alarms, annoys, torments, or terrorizes the person and which serves no legitimate purpose.  The course of conduct must be such as would cause a reasonable person to suffer substantial emotional distress and must actually cause substantial emotional distress to the person. . 
3. Reasonably Feared
4. Either
a. Credible Threat, Definitive Demand, Persistence 
Rules and Precedents
1. There are four elements within this element that must be proved: 1) defendant made a credible threat 2) intending to place plaintiff in reasonable fear for their safety 3) plaintiff clearly and definitively demanded defendant cease, and 4) defendant persisted with the conduct.  
2. A credible threat can be verbal or written, communicated electronically, or implied by the pattern of conduct itself.  Defendant must have the apparent ability to carry out the threat so as to cause reasonable fear.  
3. The clear and definitive demand is evaluated by the objective reasonable person standard - plaintiff’s demand must appear clear and definitive to the reasonable person.  There must be a communication to the defendant.  
b. Violated a Civil Restraining Order 
Hypotheticals and Study Questions
1. Hypo: Ellison v. Stam
Hypo: Video example

III. Intentional Torts Involving Property
A.
Trespass to Land (direct) : A prima facie case for direct trespass to land is established if 
defendant 1) acts 2) with intent to enter, and 3) does enter.  Under classic common law, any intrusion upon the land of another was considered a trespass.  There is no harm requirement for direct trespass to land.  
1. Act
Rules and Precedents
1. This tort is subject to the voluntary act requirement - one must intend the voluntary act that resulted in the entry to be liable for trespass.  See Snow v. City of Columbia 
2. Intent
Rules and Precedents
1. The intent requirement can be fulfilled by showing defendant had knowledge with substantial certainty that his/her voluntary act would result in an entry onto the land of another.  See Snow v. City of Columbia 
2. The act must be linked to the entry in order to show intent (ex., at the time the vehicle entered the land of another, the driver intended for her vehicle to enter the land of another).  Knowledge with substantial certainty must correlate with the time of the act.   
3. Restatement holds that if one negligently or accidentally enters the land, they are liable for trespass.  If a party has the means of ascertaining a boundary line and prevent trespass, he is liable for negligently failing to ascertain its location.  
Hypotheticals and Study Questions
1. Hypo: A slams on the brakes to avoid a deer crossing the road.  A’s body is thrown through the windshield, and slams through the window of B’s house.  Although there was an act (braking) and an entry, there would be no cause of action for trespass because B would be unable to show that when A slammed on his brakes, he had knowledge with substantial certainty that he would be thrown through B’s window.  
3. Entry 
Rules and Precedents
1. “Entry” refers to the intrusion upon the physical land of another (ex., throwing a rock onto the land constitutes an entry).  
2. The entry in a trespass to land action must interfere with the owner’s interest in the exclusive possession of the land.  See Borland v. Sanders Lead Co. 
3. A claim for trespass can be rebutted with a privilege.  A privilege to enter relies upon the importance of the underlying interest behind the reason for entry (human rights outweigh property rights).  See State v. Shack 
4. Another defense to trespass is the privilege of necessity - in emergency situations, the entry onto the land of another may be excused if it was necessary.  
5. Police are privileged to enter property without trespassing if they have proper grounds for arrest.  
Issue Statements for Principle Cases
· Snow v. City of Columbia: Is it necessary for trespass to prove intent to enter? Where a City’s water main breaks, letting water seep into the residential house of a city resident without knowing the water is seeping into the basement, has the City acted with “intent” necessary to satisfy the tort of trespass?  
· State v. Shack: Should the law of trespass be extended to govern government workers entering private land to lawfully assist migrant workers?


B.
Nuisance: Defendant’s 1) conduct 2) must cause an invasion of another’s interest in the 
interest in the private use and enjoyment of land, and 3) the invasion is either a) intentional and unreasonable, or 2) unintentional and otherwise actionable under rules controlling liability for negligent or reckless conduct.
Indirect Trespass: Defendant must 1) act in a manner that invades the interest in exclusive possession of the land, 2) intend to do the act that results in the invasion, 3) reasonable foresight that act could result in invading plaintiff’s possessory interest, and 4) results in substantial damage to the property.  The test between nuisance and indirect trespass hinges on the interest that the act interferes with - exclusive possession vs. enjoyment and use. 
1. Private Nuisance
Rules and Precedents
1. To show intentional private nuisance, plaintiff must show that defendant knew with substantial certainty that the act may result in a particular result.  
2. In order to show the intentional nuisance was unreasonable, the court balances the gravity of the harm to plaintiff against the utility of defendant’s conduct (balancing test of interests).  
3. When determining the gravity of harm to the plaintiff, the court looks at: 1) extent 2) character 3) social value attached to the use/enjoyment invaded 4) suitability of use/enjoyment to character of the locality 5) burden on harmed person to avoid harm.
4. When determining the utility of defendant’s conduct, the court looks at: 1) social value of primary purpose of conduct 2) suitability of conduct to character of locality 3) impracticability of preventing or avoiding the invasion.  
5. Remedies for nuisance:  Relying on the policy argument that it is against the community’s best interest to deprive the community of economic opportunity, the court adopted a new rule of entering an injunction conditioned on defendant’s payment of permanent damages to plaintiffs (present and future damages up to and including market value of premises).  See Boomer v. Atlantic Cement Company. Plaintiffs are also sometimes required to compensate defendant(s) for the cost of shutting down a nuisance.  
6. The fact that a plaintiff acquired or improved his/her land after a nuisance took place is not sufficient to bar the action but should be considered when determining if the nuisance is actionable.  
7. Most states have “right to farm” laws that prevent residents from limiting farming through actions for nuisance or indirect trespass.  
2. Indirect Trespass
Rules and Precedents
1. Defendant’s act must interfere with plaintiff’s interest in exclusive possession of the land, which also could be defined as “changes substantial character of the land.” 
2. Indirect trespass requires that defendant’s intentional act results in substantial damage to the property.
Hypotheticals and Study Questions
1. Hypo: ChemCo dumps smoke into the air, some of which enters the Owner’s property.  In order to establish an action for indirect trespass, Owner must show 1) ChemCo’s smoke violated his interest in exclusive possession of the land, 2) ChemCo intended to do the act that resulted in the smoke entering the property, 3) ChemCo had reasonable foresight that the act would result in smoke entering the land, and 4) the entry of the smoke substantially harmed the land. 
2. Hypo: Farmer flies small plane over his own land and sprays chemicals.  Due to the wind, some chemicals enter the Owner’s organic apple orchard.  Is there indirect trespass?  Probably, it prevents Owner from using the property the way he wants to use it, thus interfering with his exclusive possessory interest.  Farmer would have to know with substantial certainty at the time he sprayed the chemicals from the plane that it could result in chemicals going into the Owner’s land.  Owner must then prove that Farmer had reasonable foresight this would invade Owner’s possessory interest, which would require Farmer knowing that his act would affect the nature of the land (ie., he would have to know it was an organic farm).  Finally, Owner would have to show that the chemicals caused substantial damage to the orchard.  
Issue Statements for Principle Cases
· Borland v. Sanders Lead Co.: Does the property owner have the right to recover damages for pollution of his property in an action for trespass, where the defendant has released harmful emissions onto the property.  
· Boomer v. Atlantic Cement Company: Whether the trial court erred when it awarded plaintiffs temporary damages rather than granting an injunction against further operation of the cement plant? Should an injunction be granted against defendant as a remedy in a private nuisance action where defendant operated a cement plant which indirectly damaged plaintiffs’ property, despite the economic disparity between the damages suffered and the consequences of the injunction?  


C.
Conversion and Trespass to Chattels: A prima facie case for either conversion or trespass 
to chattels is established if defendant 1) acts 2) intending to interfere 3) with the chattel of another, 4) resulting in either a) dispossession or damage to the chattel (trespass to chattels) or b) significant deprivation of use (conversion).
1. Intentional Interference
Rules and Precedents
1. “Good faith” and “mistake” are irrelevant here, as this is typically a strict liability offense.  There is an absolute duty not to convert the property of another.
2. Chattel of Another
Rules and Precedents
1. In Moore v. Regents of the University of California, the court declined to extend the theory of conversion to allow a cause of action for conversion against a defendant who had taken possession of plaintiff’s cells for medical research purposes, as plaintiff did not have an ownership interest in the cells after they left his body (ie., not his chattel), and relevant policy considerations supported not expanding tort liability for conversion to include such conduct.  
2. In US v. Arora, the court held that a government researcher who tampered with and destroyed a cell culture that was being grown for government research purposes was liable for conversion.  
3. The court has held there is no cause of action for conversion where one steals information off of documents and publishes it.  
3. Dispossession/Damage vs. Deprivation   
Rules and Precedents
1. The only difference between these two torts is the nature of the actual harm (a question of degree).  Conversion requires substantial interference, either outright destruction or long term deprivation of use, while trespass to chattels can be minor interference.    
2. The remedy for conversion is fair market value and incidental damages; the remedy for trespass to chattels is damages for repair/loss of use and incidental damages. 
3. In an action for trespass to chattels, the dispossession cannot be de minimus (must be an actual amount of time).  
4. An action for trespass to chattels or conversion requires actual physical damage to the chattel itself (or deprivation of use/dispossession).  In absence of any actual damages, you cannot have a cause of action for trespass to chattels because the act did not interfere with the possessor’s legally protected interest in the personal property.  See Intel Corp. v. Hamidi 
Issue Statements for Principle Cases
· Intel Corp. v. Hamidi: Did Defendant’s actions, in sending thousands of emails to Plaintiff’s employees via their email server, sufficiently injure Plaintiff’s legally protected interest in its personal property such that Plaintiff should prevail in an action for trespass to chattels, even though the functionality of the computer system was not affected?  
· Moore v. Regents of the University of California: Whether a plaintiff can bring a cause of action for conversion against a defendant who collected plaintiff’s cells without plaintiff’s consent and converted them for defendant’s own use as research? Is a defendant who removes plaintiff’s cells without plaintiff’s consent and uses them for research liable for conversion?
US v. Arora: Whether the US had a proper cause of action for conversion against Arora, a researcher who destroyed the government’s cell culture that was being grown for medical research? 

IV. The Prima Facie Tort Doctrine
Is the prima facie tort a stand-alone separate tort, or merely a theory to allow the creation of new torts?  
Restatement Definition
One who intentionally causes injury to another is subject to liability to the other for that injury, if his conduct is generally culpable and not justifiable under the circumstances.  This liability may be imposed although the actor’s conduct does not come within a traditional category of tort liability. 
Rules and Precedents
1. Prima facie, in terms of doctrine, generally means that, given some rule or a cause of action, has a plaintiff offered the minimum evidence required to satisfy each element of the rule?  
2. The prima facie tort doctrine refers to a doctrine adopted by some courts where there exists a general tort based upon the intent to harm (where there is a motive that goes beyond intent and the sole purpose of defendant’s act is to harm somebody else).  If a court recognizes this as a stand alone cause of action, this is called the prima facie tort.  
3. In Tuttle v. Buck, the court found that plaintiff, a barber, had sufficiently stated a cause of action in alleging that defendant was intentionally and unjustifiably malicious towards him when defendant set up a competing barbershop for the sole purpose of taking business away from plaintiff (and not for profit).  Tuttle v. Buck is indicative of an unresolved dilemma - where is the line between healthy competition and an intentional tort?  Businesses compete all the time, but in this case the court found that defendant’s motive was not to profit, but solely to harm someone else.  
Issue Statements for Principle Cases
Tuttle v. Buck: Did the plaintiff, a barber, in alleging that defendant, a banker, maliciously intended to destroy plaintiff’s business by starting a competing barbershop solely to steal plaintiff’s customers and not for profit, sufficiently state a cause of action required to bring an intentional tort action?  

V. Privileges and Defenses to Intentional Harms
A.
Consent: A defendant who can show that plaintiff consented to tortious invasion will 
likely prevail (ordinarily a defense to any intentional tort).  
Rules and Precedents
1. Consent can be both express (objective manifestation of actor’s desire) or implied (judicially determined finding that person acted in a manner which warrants holding that they “consented”).   
2. Some circumstances require that consent be written (ie., land sale, marriage), but generally, consent is oral.  
3. Consent doesn’t necessarily have to be oral. Inferred consent from one’s conduct and circumstances can be valid.  
4. Conditional consent refers to the idea that a person can condition one’s consent to the performance of a related matter central to the activity in question (not a collateral matter).  If a defendant violates the scope of the consent, or violates a condition of the consent, then the defendant cannot raise the affirmative defense of consent.  See Ashcraft v. King 
5. Courts can choose to interpret the scope of consent broadly or narrowly
6. Consent procured by fraud, duress, misrepresentation, or threats is invalid.  
7. People have the right to resist medical treatment and determine what should be done with their body, but under conditions of emergency or unconsciousness, a physician need not obtain a patient’s consent prior to treatment. 
8. Substituted consent is the notion that we allow others to exercise consent on behalf of certain people - incapacity, infancy, and insanity.  Spouses can substitute consent to treatment on behalf of the other spouse.  
9. The majority view on mutual combatants is that each may hold each other liable for any injury inflicted although both consented to the contest. Consent is vitiated, leaving the underlying tort of battery.  
10. The minority view on mutual combatants is that although it may be a crime to engage in mutual combat, consent is credited as a defense.
11. Where it is a crime to inflict a particular invasion of an interest of personality upon a particular class of persons, irrespective of their assent, and the policy of the law is primarily to protect the interests of such a class of persons from their inability to appreciate the consequences of such an invasion, and it is not solely to protect the interests of the public, the assent of such a person to such an invasion is not a consent thereto (in other words, consent is vitiated).  See Hudson v. Craft 
12. The above rule is an exception to the minority view, with three requisite elements to invalidate consent: 1) the underlying conduct is a crime (ie., unlicensed fight), 2) the victim is a member of a class of people unable to appreciate the consequences of their actions (defined by policy), and 3) the policy interest is in the particular participants in the particular activity rather than protecting the public at large.  
Hypotheticals and Study Questions
1. Hypo: O is in a car accident and is both unconscious and severely injured.  The attending emergency medical professionals may treat O because emergency is an exception to the necessity of consenting to medical treatment.  The court assumes in situations of emergency that O has consented to medical treatment.
2. Hypo: Boxer1 and Boxer2 engage in an unlicensed illegal prize fight at a bar.  Boxer1 sues Boxer2 for battery for injuries sustained during the fight. Boxer1 has clearly met the prima facie case, but Boxer2 invokes the affirmative defense of consent.  Under the Majority view, Boxer2 cannot raise the defense.  Under the minority view, Boxer2 can raise the defense, unless he is a member of a class of persons deemed unable to appreciate the consequences of their actions and thus protected by public policy. 
Issue Statements for Principle Cases
· Ashcraft v. King: Where the plaintiff and her mother testify that plaintiff would not consent to surgery unless family donated blood was exclusively used for transfusions, and the family subsequently deposited family blood for purposes of the surgery at the direction of the doctor, did plaintiff offer sufficient evidence that she conditioned her consent to the surgery on the basis of only using family blood?  If she did give such conditional consent, did defendant intentionally violate this consent such that he is liable for battery?  
· Hudson v. Craft: Can Plaintiff, an 18yo boy who sustained injuries during an unlicensed prize fight at a bar, bring an action for battery against defendants, the third party promoters of the boxing match?  Should the boxer’s defense of consent be credited or vitiated in this case?


B.
Self-Defense and Defense of Others: A defendant who has an honest and reasonable 
belief that they are at the risk of severe injury or death may defend themselves reasonably.
Rules and Precedents
1. The elements of the affirmative defense for mistake in self defense are: 1) was the plaintiff assaulting defendant? If yes, then the defendant can assert self defense, if no, then proceed to 2) defendant had an honest and reasonable belief that defendant was under attack by plaintiff (honest=subjective, reasonable=objective) and 3) defendant made use of reasonable means in self defense.  See Courvoisier v. Raymond. 
2. A higher level of violence is permitted in self defense than in defense of property. 
3. One can inflict serious bodily injury or death if they believe themselves to be at risk of serious bodily injury or death (proportionality)
4. The court has taken two positions on defense of others: 1) one has the privilege to act upon their own reasonable perception that the other is about to be harmed, even if mistaken, or 2) privilege to inflict violence on behalf of another only if the other was privileged to defend themselves (ie., the other could assert self-defense under the circumstances).  
5. A defendant can escape liability for battery when he uses physical force with the intent to eject a trespasser, not to cause harmful or offensive contact. 
Issue Statements for Principle Cases
· Courvoisier v. Raymond: Where a man is being assaulted in his business by a group of thugs who continually throw brickbats at him at nighttime, and they appear to be continuing to attack him as he works to expel them from his premises, where he doesn’t see well and believes he is under attack, has he offered sufficient evidence that he reasonably and honestly believed he was under  attack by defendant? 


C.
Defense of Property: A defendant can use a reasonable amount of force that is 
proportionally necessary to expel an intruder from the land provided that it is not sufficient to cause harmful bodily injury or death.  
Rules and Precedents
1. There is a limit to the level of violence permitted in defense of property. One cannot seriously injure or kill someone in defense of property. The court defines the standard as “only that which is reasonably necessary during the circumstances.” See Katko v. Briney
Issue Statements for Principle Cases
· Katko v. Briney: Can a property owner set up a trap without warning where a spring gun would fire at an intruder, potentially causing severe injury or death, in order to protect an unoccupied outbuilding on their property?


D.
Privilege of Necessity: A defendant may invoke the privilege of necessity to avoid 
liability for an intentional tort if a defendant can show 1) defendant faced a necessity (condition of emergency) and 2) the value of the thing preserved must be significantly greater than the harm caused.  
Rules and Precedents
1. The rules of property shift under conditions of emergency.  So long as one has the privilege of necessity, one is not trespassing.  One of the key elements of the privilege is conditions of emergency.  See Ploof v. Putnam 
2. Once the necessity has passed (ie., the conditions of emergency are no more), the privilege also passes and the ordinary rules of property are triggered.  
3. In addition to emergency, the defendant must also show that the value of the thing preserved is more valuable than the harm caused (human life always outweighs property).  See Vincent v. Lake Erie Transportation Co. 
4. The privilege of necessity is either absolute or incomplete (even though one has the privilege, they must pay to exercise it).  
5. If the privilege of necessity is incomplete, the defendant is liable for the cost imposed by their actions, but not for additional damages and is not considered a wrongdoer.  For example, in Vincent, defendant, although privileged by necessity, intentionally preserved their own property at the sake of another’s, and thus was liable for damages even though they were privileged.   
a. The general rule is that the privilege of necessity is incomplete. 
6. Under Admiralty Law, discussed in Mouse’s Case, there is the General Average Contribution solution - the shipowner is privileged to throw cargo overboard in conditions of necessity, but the cargo’s owner gets compensation from all parties aboard shared pro rata. This rule was constructed to incentivize shipowners to make economically prudent decisions that benefit society as a whole.  
Hypotheticals and Study Questions
1. Hypo: In Vincent, if the ship is worth more than the dock, the shipowner has the privilege of necessity.  If the ship is worth less than the dock, the shipowner does not have the privilege and is liable.  If the ship and the dock are worth the same, the shipowner does not have the privilege and is liable.  This hypo assumes the following: the master must choose between the ship and the dock, the master knows how much each is worth, and there are conditions of emergency. 
2. Hypo: A ship has 4 containers, each valued differently: a) owned by competitor at $100k, b) owned by one time customer at $80k, c) owned by long term customer at $25k, and d) shipowner’s cargo at $20k.  Under the GAC, in a condition of emergency, the shipowner would abandon his own less-valuable cargo for the sake of preserving the others.  Without the GAC, the shipowner would harm society by making a personal decision and throwing over the most valuable cargo. 
3. Hypo: The Ploof plaintiff is sailing on a bright and sunny day, and ties their boat to defendant’s dock.  Defendant’s servant, in defense of property, is entitled to untie the boat and push it into the lake.  Defendant’s servant could also remove plaintiff by force for the purpose of ejecting a trespasser.  The privilege of necessity cannot be invoked without conditions of emergency - the regular rules of property apply.  If plaintiff threatened defendant’s servant with bodily injury, defendant could invoke the privilege of self defense.  The servant can use a reasonable amount of force that is proportionally necessary to expel an intruder from the land provided that it is not sufficient to cause harmful bodily injury or death.  
4. Hypo: What if the Ploof plaintiff had already been aware there was a storm coming?  It could be argued that plaintiff had alternatives and thus there was no necessity.  However, the Ploof court held that there doesn’t need to be zero alternatives - the dock was one alternative, and that was sufficient.  
Issue Statements for Principle Cases
· Ploof v. Putnam: Was the plaintiff, who moored his boat to defendant’s dock in the middle of the storm to protect the lives of himself and his family, justified in entering defendant’s property under the privilege of necessity? 
· Vincent v. Lake Erie Transportation Co.: Can Defendant, who left a steamship moored to Plaintiff’s dock during a violent storm, avoid liability for damages to Plaintiff’s dock caused by its steamship under the privilege of necessity? Should the court adopt the incomplete or absolute privilege of necessity?


E.
Insanity: Insanity is ordinarily not a defense to an intentional tort, so long as the 
defendant has the capacity to form intent.  
Rules and Precedents
1. Insane persons can be held liable for battery as they are held to the same standards of liability with regard to intent as a normal person in intentional tort actions. See McGuire v. Almy (insane mental patient could be held liable for battery if it could be shown defendant was capable of intent).
VII.
Negligence (Duty and Breach) 
A.
Introduction to Negligence
 General Overview of Negligence Tort
1. DUTY
a. The general duty of care - when a person acts, he/she owes everyone else a duty to act reasonably under the circumstances 
b. There are affirmative duties and limitations on duty 
2. BREACH
a. A specific departure from the standard of care owed by defendant to plaintiff
b. Breach can be either 1) an act that injures, or 2) a failure to take reasonable precautions
c. Alternative ways to establish a breach: 1) reasonably prudent person, 2) calculus of risk, 3) custom, 4) statute, 5) res ipsa loquitur 
3. CAUSE
a. Must prove that the breach of duty was the cause of the damage
b. Actual cause 
c. Proximate cause 
4. DAMAGE
a. Must prove that there was in fact injury (this contrasts intentional torts, which often don’t require actual injury) 
Rules and Precedents
1. In instances of unintentional harm, the standard is ordinary care.  See Brown v. Kendall.  There are limited exceptions where the court applies rules of extraordinary care. 
2. What constitutes this ordinary care requires that one is able to foresee that a risk may result from a particular action.  One cannot be held liable for causing an unintentional harm without foresight. The difference between negligence and strict liability is the capacity to foresee injury.  
3. The remote possibility of risk does not impose a duty on defendant to take precautions - there must exist a reasonably probable chance of injury occurring.  Mere possibility of risk is insufficient to invoke a duty to guard against it.  See Bolton v. Stone
Issue Statements 
· Powell v. Fall: Whether defendant, who owned and operated a steam engine on a public highway, which was operating in accordance with the Locomotive Act, which resulted in plaintiff’s hay catching fire from sparks released by the engine, should be held to a standard of strict liability or negligence in determining his liability with regard to this unintentional harm? 
· Brown v. Kendall: Can Defendant, who unintentionally struck plaintiff with a stick in an attempt to break up a dog fight, be held liable for damages under a theory of negligence?  Did Defendant act so negligently in striking the fighting dogs with a stick such that he could be held liable for assault  and battery against the Plaintiff, who was accidentally struck in his attempt to separate the fighting dogs? 
· Bolton v. Stone: Is it enough to make an action negligent to say that its performance may possibly cause injury, or must some greater probability exist of that result ensuing in order to make those responsible for its occurrence guilty of negligence?  What degree of care must defendants exercise to escape liability for injuries that may occur as a result of the use of the field for cricket?


B.
Reasonably Prudent Person: A plaintiff may establish a breach of duty if they can prove 
the defendant failed to act in the way that the reasonably prudent person would have chosen to act in the circumstances. 
Rules, Precedents, and Policies
1. Before a defendant can be found liable for negligence, the jury must find that defendant departed from the care and attention that an ordinary person would have exercised under the same or similar circumstances.  This is referred to as the reasonably prudent person standard.  See Vaughan v. Menlove 
2. Holmes identifies three exceptions to the objective RPP standard (subjectivized standards) - 1) people with physical defects others can observe (ie., blindness, deafness, etc.), 2) sudden insanity, and 3) infancy.  
3. The following are circumstances where the allegedly negligent party is held to a subjectivized standard other than RPP - 
a. Children engaging in childlike activities are held to a standard defined as “the degree of care a reasonable child of a similar age/maturity/experience would exercise in the same circumstances.” Children are held to an objective standard based on other children in regard to liability for unintentional harms except when the child engages in an adult-like activity (ie., operating a motor vehicle).   
b. Individuals with superior knowledge or expertise are held to a higher standard of care (ex., experienced chemist will exercise different level of care when working with potentially volatile chemicals than a layperson).  
c. Common carriers are held to a higher standard of care - “utmost care, as far as human care and foresight can go.”  
d. Circumstances involving dangerous instrumentalities (ie., guns) sometimes require higher degrees of care.  
4. Some courts have allowed “sudden insanity” to operate as a defense to negligence, but generally, this is not a defense.
5. Emergency doctrine - some jurisdictions hold that in emergency situations, the standard of care is “honest exercise of judgment.”  Whether the judge should call attention to conditions of emergency when instructing the jury is a divided issue, as it may unduly influence the jury.  Some jurisdictions reject the emergency doctrine as redundant and rely solely upon the RPP standard.  
Issue Statements for Principle Cases
· Vaughn v. Menlove: What standard of care should Defendant, who placed his haystack near Plaintiff’s property despite being warned it was a fire hazard, be held to in order to establish liability for damages caused when Defendant’s haystack caught fire and destroyed Plaintiff’s cottages? Should Defendant be held to the “reasonably prudent person” standard, or the standard of his own subjective individual understanding of what is prudent?  


C.
Calculus of Risk: A plaintiff may establish a breach of duty if the probability of injury 
occurring (P) multiplied by the likely gravity of loss (L) is less than the burden required to enact a precaution (B).  
Rules, Precedents, and Policies
1. The reasonably prudent person would avoid exposing others to foreseeable and unreasonable risks.  
2. A party cannot be liable for negligence for unintentional injury that results from a purely inevitable accident that involved a risk that the RPP could not have reasonably foreseen.  See Blythe v. Birmingham Waterworks 
3. The Hand Formula is used to determine liability (both primary negligence in defendants and contributory negligence in plaintiffs) and was developed by Judge Learned Hand in United States v. Carroll Towing Co.  Hand determined that negligence was a function of three variables - 1) the probability that an injury is likely to result (P), 2) the gravity of the likely resulting loss (L), and 3) the burden of implementing a precaution against the risk (B).  In order to hold a party liable for negligence, B < PL.  
4. The Pinto case illustrates why the Hand formula does not work literally as a tool for determining liability and why it is better used as a tool for businesses to determine which precautions they should take to avoid liability.  
Hypotheticals and Study Questions
1. Hypo: Your client is the owner of a grocery store. Produce regularly falls from the shelves, creating a slip-and-fall hazard.  In order to advise your client which precautions to take to avoid liability for negligence as a result of someone falling on spilled produce, you would use the Hand Formula. While sending one employee to check once a week is clearly insufficient, employing 30 full time employees whose sole job is to pick up produce is probably too great a cost to be worth it.  The Hand Formula is best used to assess whether to take a precaution, as it cannot be applied literally by the courts to determine negligence. 
Issue Statements for Principle Cases
· Blythe v. Birmingham Waterworks: Where a waterworks company, in constructing a water line, buried the pipe 18 inches below the surface of the land, which worked for 25 years prior to the event, but one of the most severe frosts on record caused its pipes to freeze and burst, flooding a neighboring house, was there sufficient evidence such that the court should allow the jury to determine whether there is negligence? 
· United States v. Carroll Towing Co.: Was the owner of the barge company whose barge and cargo sank and damaged other ships and property while the bargee was absent liable for negligence?


D.
Statute: A plaintiff may establish a breach of duty through borrowing standards of 
conduct established in statutes in order to show that defendants’ non-compliance with the statutory mandate was negligent, if plaintiff can demonstrate that 1) defendant violated a statute that is 2) designed to protect against the type of accident defendant’s conduct causes, and 3) the plaintiff or victim is within the class of persons the statute is designed to protect. 
Rules, Precedents, and Policies
1. There are three possible effects the court will give to a statutory violation in a negligence action:
a. “Mere evidence” - defendant’s violation of the statute is some evidence of defendant’s negligence
b. “Prima facie evidence” - defendant’s violation of the statute in itself is sufficient for the prima facie negligence case, but plaintiff must still offer evidence on every element of the cause of action and the jury is left to decide
c. “Negligence per se” - defendant’s violation of the statute makes him negligent as a matter of law, and the only question left to the jury is whether defendant’s negligence was the cause of plaintiff’s damages.  
2. Judge Benjamin Cardozo adopted “negligence per se” as the majority rule for the effect that a statutory violation has in a negligence action in Martin v. Herzog 
3. There are three requirements for the party invoking the statute to show negligence: 1) defendant must violate the statute, 2) plaintiff was a person within the class of people the statute is designed to protect, and 3) the injuries are of the sort the statute was designed to guard against.  
4. To evaluate steps 2 and 3 of this process, courts look to the statutory purpose.  The statutory purpose doctrine limits the number of cases under which the plaintiff can invoke statutory violations to demonstrate negligence.  For ex., in Gorris v. Scott, defendant violated the Contagious Disease Act requiring ship-owners to keep animals in separate pens.  However, this statutory violation was not evidence of negligence when the sheep washed overboard, because the Act was designed to protect against contagious disease, not drowning.  
5. Courts also expand the doctrine by recognizing that certain statutes serve more than one purpose.  For ex., in Ross v. Hartman, defendant who left his car unlocked, which was subsequently stolen and then caused an accident, could be liable for negligence because the statute requiring parked cars to be locked was to prevent both theft and increase public safety.  Not all jurisdictions reach this conclusion. 
6. In Lucy Webb Hays, the court applied the “mere evidence” standard rather than negligence per se in a negligence action involving an outdated statute.  This is an example of a small minority of cases/jurisdictions that reject the per se rule. 
7. Another exception to the negligence per se rule is as follows: if it is less safe to follow the statutory command, you are free to not follow the statutory command and avoid the implication of negligence per se. See Tedla v. Ellman 
8. Although violation of a statute constitutes negligence per se, compliance with a statute does not necessarily shield the defendant from liability for negligence. 
9. Statutory violations may sometimes be excused (ie., “mere evidence” rather than per se)  if the actor exercises reasonable care to comply with the statute.  
10. The breach of duty imposed by statute is only relevant if there is a logical connection between the proven neglect of statutory duty and the alleged negligence. See Brown v. Shyne 
Hypotheticals and Study Questions
1. Hypo: Statute requires that retailers who sell poisons sell them in clearly marked containers.  Retailer sells bulk poison in a small bottle but does not label the container.  Purchaser takes a bottle home and stores it in her cupboard.  Her young son, thinking it’s medicine, consumes the poison and die.  Does he have a cause of action for negligence based on a statutory violation?
a. There is a clear violation of the statute.  
b. The statutory purpose was to alert anyone who may have access to the poison who can read that there is poison in the bottle.  If the son can read, he is within the protected class, if the son cannot read, then it would not apply, and further he would likely fail on the causation element of his action (it wouldn’t have made a difference if the bottle were labeled).
c. Poisoning is clearly the sort of injury the statute was designed to protect against.  This establishes negligence per se.
2. Hypo: Statute requires that retailers who sell poisons sell them in clearly marked containers.  Retailer sells bulk poison in a small bottle but does not label the container.  Purchaser takes a bottle home and drops it on the ground.  Her dog licks the poison and dies.  Negligence based on statutory violation?  
a. There is clear statutory violation.  Dog is Purchaser’s property, so we look at the Purchaser when considering step 2, and she falls into the protected class.  The statutory purpose can likely be expanded to include protecting from the poisoning of one’s property.
b. However, although Purchaser can meet the three prerequisites, she will likely fail in regard to the causation element, as the retailer’s failure to label the bottle would not have made a difference in this situation.  
Issue Statements for Principle Cases
· Martin v. Herzog: Where a driver struck plaintiff and her husband’s vehicle in an auto accident resulting in the death of plaintiff’s husband, when defendant’s car was rounding a corner and veered over the line while plaintiff was coming from the opposite direction with no headlights on, whether the failure of plaintiff to drive with the lights on at night as required by statute necessarily made the plaintiff liable for contributory negligence such that defendant could avoid liability for his own primary negligence? What should be the effect of establishing a violation of a safety statute in a negligence case: mere evidence, prima facie evidence, or negligence per se?  
· Tedla v. Ellman: Whether disregard of the statutory rule that pedestrians shall keep to the left of the centerline of a highway constitutes contributory negligence which bars any recovery by the plaintiff, when it was safer to keep to the right of the highway due to heavy traffic at the time of the accident?
· Brown v. Shyne: Whether the failure of defendant to obtain a medical license before practicing medicine as required by statute made defendant negligent per se with regard to injuries plaintiff incurred while treating her without a license? When a chiropractor violates a statute by practicing medicine without a license, and he injures a patient, possibly due to lack of skill or care, can the jury infer from the failure to have a license that the plaintiff’s injuries occurred because of the defendant’s error in the actual practice?  Whether the defendant’s failure to obtain a medical license before practicing as a chiropractor, which was a statutory violation constituting negligence per se, was the cause of plaintiff’s injuries?  


E.
Custom:  A plaintiff may use custom as evidence of breach of duty by showing 1) 
evidence of an established custom in the relevant industry, 2) defendant deviated from said custom, and 3) the deviation was a cause of plaintiff’s injuries.  A defendant may use custom as evidence they weren’t negligent by showing 1) evidence of an established custom in the relevant industry, and 2) defendant complied with the industry custom.  
Rules and Precedents
1. Custom is a term of art referring to a standard practice in a given industry with respect to some matter of safety. The general majority rule is that evidence of customary practice is relevant to, but not determinative of reasonableness.  See TJ Hooper 
2. The major exception to the majority rule is professional negligence.  In cases of professional negligence (which involve medical professionals, lawyers, or accountants), the standard of care is set by the customary practice in the profession.  Compliance with custom conclusively establishes a professional is not negligent.  
3. In cases of professional negligence, a plaintiff must offer 1) explicit expert testimony establishing the standard of care exercised by other professionals in the field with respect to the particular practice, and 2) evidence that the defendant in the case at hand deviated from that standard, and 3) the deviation from the standard is causally linked to plaintiff’s injury.  
4. In Nowatske v. Osterloh, the court adopted a minority rule regarding professional negligence, choosing instead to follow TJ Hooper in professional negligence cases. The customary standard is relevant, but if there is available expert testimony that there are safer practices than what is customary, then defendant is not wholly sheltered by custom.  
5. The definition of professional fluctuates between jurisdictions.  Osborn v. Irwin Memorial Blood Bank held that blood banks are held to the professional standard of care in negligence actions.  Conversely, in Rossell v. Volkswagen of America, the court declined to extend professional to include automobile manufacturers, because the auto industry is focused on profit efficiency whereas professionals are focused on providing care and safety (the professional standard of care is a higher standard of care, not a mechanism for industry self-regulation). 
6. A majority of jurisdictions have adopted the nationwide standard of care in regards to professional negligence - a physician must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances.  Alternatives - strict locality (your community) and modified locality (similar communities).  See Vergara v. Doan 
7. There are two kinds of medical malpractice actions: 1) negligent performance and 2) lack of informed consent.  The prima facie case for lack of informed consent is 1) medical provider has a duty to provide information sufficient for the patient to give consent, 2) medical provider breached this duty by failing to provide important information, 3) this failure caused plaintiff’s injuries, and 4) plaintiff was injured.  
8. Lack of informed consent is not judged by the professional standard, but rather by the prudent patient standard - doctor must advise patient of risks of the procedure that are material to that patient (centered on what the patient needs rather than what is commonly done by the profession).  See Largey v. Rothman 
9. In cases regarding lack of informed consent, courts use an objective standard to judge whether the lack of informed consent is causally linked to plaintiff’s injuries - would a reasonable patient in this position have undertaken the procedure if the additional information had been disclosed? 
Issue Statements for Principle Cases
· TJ Hooper: Whether the failure of two tugboats to carry radios, which was not common practice in the industry, required that the boat owners be held liable when two barges being towed by the boats sank in a storm, if the presence of radios would have prevented this injury from occurring?
· Trimarco v. Klein: Where a defendant landlord failed to replace the glass in the bathroom of plaintiff tenant’s apartment with safety glass as was customary in the industry, and the glass shattered and caused severe injury to plaintiff, has the plaintiff met the prima facie case for negligence? 
· Osborn v. Irwin Memorial Blood Bank: Do the parents of a child who contracted the AIDS virus as part of a blood transfusion have a claim for negligence against the blood bank in not performing medical tests that were not part of a medical standard, but perhaps would have been done by the reasonable person?  Should the blood bank be held to an ordinary standard of care or a professional standard of care based on customary practice? 
· Nowatske v. Osterloh: Whether the jury instruction provided by the court accurately stated the law of negligence in medical malpractice cases when it defined the standard of care as that care exercised by the average physician practicing within the same specialty? 
· Rossell v. Volkswagen of America: Where a plaintiff has alleged negligence against defendant for the design and placement of a car battery located in the passenger compartment, that malfunctioned and caused severe bodily harm to plaintiff’s infant daughter after a car accident, what type of proof must a plaintiff produce in order to make a prima facie case of negligent design against a product manufacturer? Should the court adopt the standard of reasonable care or a professional standard of care in products liability negligence actions? 
· Vergara v. Doan: Whether a defendant doctor in a professional negligence case in Indiana, where it is alleged that defendant’s negligence during the birth of Javier Vergara resulted in severe and permanent injuries to Javier, should be judged by the modified locality rule, which says that the standard of care is based on medical professionals in similar communities, or the nationwide standard of care for medical malpractice actions? Should Indiana jettison the modified locality rule in favor of a nationwide standard? 
· Largey v. Rothman: Under which standard of care should the jury be instructed to determine whether the defendant adequately informed his patient of the risks of the operation such that patient could give informed consent - the professional standard or the prudent patient standard? In a case involving informed consent, that is going to be judged by the materiality standard, should the court adopt an objective standard when linking the causal relationship between the lack of informed consent and plaintiff’s injury?  


F.
Judge and Jury: When a plaintiff establishes a breach of duty, there exists a tension 
regarding institutional competence (ie., which institutional actor is more capable of making judgments in certain circumstances?). 
Rules and Precedents
1. Judges decide questions of law, juries decide questions of fact.  Negligence cases involve mixed questions of law and fact.  
2. In a negligence action, plaintiff has the burden of proving the case by a preponderance of the evidence - must show to the satisfaction of a jury that the probability is greater than 50% that the defendant was negligent.  
Issue Statements for Principle Cases
· Baltimore & Ohio Railroad Co. v. Goodman: Whether the jury should be left to decide if Goodman’s own actions constituted contributory negligence when he drove in front of a moving train, was struck by the train, and was killed, but failed to get out of his car and reconnoiter prior to crossing, such that defendant railroad company could avoid liability for negligence in causing his death? 
· Pokora v. Wabash Railroad Co: Whether the jury should be left to decide if a truck driver exercised the ordinary care that would be expected of a reasonably prudent person in the circumstances when he was struck by a train while driving across the tracks, while the truck driver was listening for trains, but his vision was blocked by another train on the tracks?  Whether the failure of a truck driver to get out of the car and look for trains before crossing the tracks necessarily required that the truck driver is negligent as a matter of law?  


G.
Res Ipsa Loquitur: A plaintiff may establish breach of duty without providing evidence 
of a specific breach by defendant under the doctrine of res ipsa loquitur if the following three requirements are met: 1) the event must be of a kind which doesn’t occur in the absence of someone’s negligence, 2) it must be caused by an agency or instrumentality within the exclusive control of defendant, and 3) it must not have been due to any voluntary action on the part of the plaintiff.  
Rules and Precedents
1. The doctrine of RIL allows the plaintiff to get to the jury in a negligence action without proving a specific breach.  See Byrne v. Boadle 
2. There are 3 possible effects to an RIL instruction: 
a. Inference of negligence is permissible but not mandatory (plaintiff establishes a prima facie case of duty/breach/cause but jury still decides)
b. Inference of negligence is mandatory unless a defendant rebuts it with plausible evidence (shifts presumption in favor of negligence, if defendant produces plausible evidence question goes to the jury) 
c. Inference of negligence is mandatory unless the defendant persuades a jury that it wasn’t negligent (shifts burden of proof/persuasion to defendant)
3. Where a duty is non-delegable, defendant is precluded from avoiding responsibility for negligence (this applies in context of RIL).  See Colmenares
4. In Ybarra v. Spangard, the court held that in medical malpractice cases where plaintiff is injured while unconscious, and it is clearly the result of negligence and not of any voluntary action by plaintiff, plaintiff does not need to prove which specific medical professional or which specific instrumentality caused the injury. 
Hypotheticals and Study Questions
1. Hypo: Woman walking along sidewalk struck unconscious by armchair falling from hotel.  RIL does not apply because the hotel does not have exclusive control over the actions of its guests, and a guest could have thrown the chair.  
2. Hypo: Person walking along street struck with debris thrown from hotel after hotel operator throws drunken convention where there are numerous incidents of disorderly conduct.  RIL applies because the hotel had foreseeability and control over the incident.
Issue Statements for Principle Cases
· Byrne v. Boadle: Whether plaintiff, who was struck by a barrel that fell from defendant’s warehouse, was required to provide evidence connecting defendant and his servants to the accident to recover damages in a negligence action? 
· Colmenares v. Sun Alliance Insurance Co.: Where defendant was in exclusive control of the airport, and plaintiffs were riding on an escalator in the airport which malfunctioned and caused injury, whether the jury should have been instructed on the doctrine of res ipsa loquitur?  Where an authority owns a public area, can the authority delegate its duty to maintain part of the area such that it can defeat the doctrine of res ipsa loquitur?
Ybarra v. Spangard: Where a patient was treated for an appendectomy by a variety of doctors and nurses, and where patient was unconscious for the majority of the operation, and patient awoke with a severe condition that he had never had before which was assessed to be the result of pressure or trauma on the shoulder, should the doctrine of res ipsa loquitur be applied, even though the accident could have been the result of several different instrumentalities or the actions of several different defendants?  

VIII.
ACTUAL CAUSE
A.
The “But For” Test: In order to establish actual cause, plaintiff must establish that it is 
more likely than not that s/he would not have been injured but for defendant’s negligence.  Addresses situations where there is a single defendant and single plaintiff.
Rules and Precedents
1. “More likely than not” refers to a preponderance of the evidence. 
2. Causation depends on whether defendant’s negligence was the “but for” cause, NOT whether defendant’s actions were the “but for” cause.  There must be a causal link between the specific breach and the damages.  
3. This test looks at whether a defendant’s negligence was a “but for” cause of plaintiff’s injuries (not the “but for” cause).  
4. Actual causation analysis asks either: 1) was the specific affirmative act a “but for” cause of plaintiff’s damages? or 2) was defendant’s failure to take a precaution that a reasonably prudent person would have taken in the circumstances a “but for” cause of plaintiff’s damages?  
5. Inquiries of untaken precaution are always speculative - it is a question of fact which goes to the jury. See Kirincich v. Standard Dredging
6. Increased chances doctrine - a) if a negligent act is deemed wrongful because that act increases the chance a particular type of accident will occur, and b) a mishap of that very sort does happen, then c) this is sufficient to support a finding by the trier of fact that defendant’s negligence caused plaintiff’s injuries. 
7. Three doctrines invoked to solve the issue of actual cause: 1) send case to the jury, 2) increased chances analysis, 3) shift the burden of proof to defendant (minority rule).  
Hypotheticals and Study Questions
1. Plaintiff falls off boat and immediately sinks and drowns. Boat does not carry life buoys.  Is the boat owner liable for negligence? Duty/breach is established by statutory violation (negligence per se).  Plaintiff needs to establish that had there been buoys, he would have survived.  Because he immediately sank and drown, buoy would not have made a difference, so this fails the causation requirement.
2. Hotel did not construct fire escape as required by code.  Fire breaks out, occupant suffocates in bed and dies.  Hotel liable for negligence? Duty/breach established by statutory violation (negligence per se). Causation - person died in bed, fire escape would not have made a difference, no cause (however, if he died on the windowsill, you could infer the fire escape might have made a difference)
3. Ordinance requires tavern places handrails on both sides of staircases. Bar had handrail only on the right side.  Drinker walked down right side of staircase and fell.  Negligence? Duty/breach established by statutory violation (negligence per se). Cause - no cause here, Drinker walked on the side with a handle, would be difficult to prove that the handle would have made a difference. If he had been walking on the left side, this would have made a difference with regards to causation 
Issue Statements for Principle Cases
· Kirincich v. Standard Dredging Co.: Where a deckhand died in a drowning accident, where he fell into the water near a pier while attempting to secure barges to the pier, and those aboard the boat nearby failed to use life preservers to rescue him, was the failure to use life preservers the actual cause of the deckhand’s death? Would the deckhand have drowned even if a life preserver were thrown to him, and should this question be left to the jury? 
· Zuchowicz v. United States of America: When a doctor prescribes twice the recommended dose of a medication, and the patient subsequently is diagnosed with PPH, and this proves fatal to patient, and a regular dose of the medication would not have caused the illness, was there sufficient evidence in plaintiff’s expert testimony from which the jury could find that the overdose prescribed by the doctor was the “but for” cause of the patient’s death? 


B.
Alternatives to “But “For” test:  Although a plaintiff is generally required to apportion 
losses between multiple defendants under the “but for” rule, there are five exceptions to the rule of apportionment wherein the court establishes cause through other forms of liability, including joint and several liability.  In instances of joint and several liability, where two defendants are acting negligently, each defendant can be held fully responsible for plaintiff’s entire loss, although plaintiff cannot recover more than 100% of the loss.   

a.
Concert of Action: When both tortfeasors are acting together pursuant to a 
common plan or for a common action, both defendants are jointly and severally liable for plaintiff’s injuries.  
Hypotheticals and Study Questions
1. Two motorcyclists ride up on either side of a man riding a horse, startling the horse, which throws plaintiff and injures him.  The motorcyclists were acting in concert and are jointly and severally liable.  

b.
Concurrent Causation: When two or more actors whose concurring acts of 
negligence result in injury to plaintiff, the burden of proof shifts to defendants to show they are not liable for plaintiff’s injuries, otherwise each defendant is jointly and severally liable.   
Hypotheticals and Study Questions 
1. Worker on construction site negligently leaves hole unguarded.  Negligent bicyclist bumps into plaintiff, knocking him into the hole.  If it had been guarded, he would not have fallen.  Both the construction company and the cyclist are jointly and severally liable to plaintiff under the theory of concurrent causation.  
2. Fire #1 set by Jones, Fire #2 set by RR negligently, the fires join together and burn plaintiff’s property. P cannot establish but for causation and would never recover (cannot show the property wouldn’t have burned but for RR’s negligence bc Jones was also negligent).  Courts created rule shifting burden of proof to defendants - each defendant is held liable, case goes to the jury, each defendant must establish by a preponderance of evidence why they were not liable, if the defendant cannot exculpate himself, then the jury assesses damages.
3. Fire #1 set by unidentified human, Fire #2 set by RR.  Fires join together and burn plaintiff’s property.  Same result as above - RR is jointly and severally liable for the entirety of plaintiff’s losses.  
4. Fire #1 origin unknown (human or not), Fire #2 set by RR.  Fires join together and burn plaintiff’s property.  Same result - there is a wrongdoer who exists that is liable (RR), that wrongdoer should not escape judgment
5. Fire #1 is of non-human origin, Fire #2 set by RR.  Fires join together and burn plaintiff’s property - this is more difficult, but still the same result - RR is jointly and severally liable (RR could bring in evidence that the natural fire was huge and would have overtaken it, but assuming they are equal the RR is liable).  This circumstance is in Cook v. Minneapolis (which has been overturned for same reasons as Kingston) 

c.
Enterprise Liability: Where two or more defendants acted independently, but 
developed industry-wide standards, delegated functions to trade association, marketed identical products, have common design standards, marketing, common sales plans, but plaintiff cannot identify which manufacturer produced the specific item that injured plaintiff - burden of proof shifts to defendants, joint and several liability applies if defendants cannot exculpate themselves.
1. Established in Hall v. E.I. Du Pont.  A handful of companies exclusively controlled the market for dynamite blasting caps.  A child who was injured by an unlabeled blasting cap which exploded could hold the companies jointly and severally liable for negligence, even though he could not identify which company made the specific blasting cap that injured him.  

d.
Alternative Liability: Where two or more defendants acted negligently and the 
plaintiff cannot identify which of 2 wrongdoers caused plaintiff’s injury, but it is likely one caused the injury, the burden of proof shifts to defendants to exculpate themselves, otherwise joint and several liability.

e.
 Market Share Liability: If 1) fungible product manufactured by all Defendants, 
and 2) the injury stems from characteristics of the product, and 3) a substantial share of the relevant market is represented in the class of Defendants, then 4) burden shifts to each defendant to show it didn’t manufacture the product that injured plaintiff, and 5) each defendant’s share of the total liability approximates the defendant’s share of the relevant market.  
Hypotheticals and Study Questions
1. 100 plaintiffs, each suffered 100k in loss, total loss 10mil.  If Defendant A took up 30% of the market, with perfect matching, it would likely turn out that 30% of the plaintiffs were injured by Defendant A.  If 5 of the Defendants took up 72% of the market, they would be liable for 72% of the individual plaintiffs. Plaintiff #1, with 100$k of damage, will collect 30% of her loss from Defendant A, 20% from B, 15%, from D, etc. Plaintiff would only collect 72%, because these are the only 5 companies sued (28% unaccounted for). Each plaintiff gets 72% recovery, approximately perfect matching - each defendant pays their percentage of the market share.

f.
Lost Chance of Recovery: Reduction of chance of survival is sufficient evidence 
to allow the proximate cause issue to go to the jury. 
Issue Statements for Principle Cases
· Kingston v. Chicago & Northwestern Ry. Co.: Where two separate, but equal in size, fires unify into a single blaze and destroy plaintiff’s property, and one fire was started by Defendant’s negligence and the other fire is of an unknown origin, but there is no evidence to suggest the other fire was not the result of human agency,  should defendant be held jointly liable for negligence as to the entirety of plaintiff’s damages? 
· Summers v. Tice: Where plaintiff was shot by two bullets as a result of two defendants’ negligence, should the defendants be held jointly and severally liable for plaintiff’s injuries?
· Sindell v. Abbott Laboratories: Can a plaintiff who was injured as the result of a drug administered to her mother during pregnancy, who knows the type of drug involved but cannot identify the manufacturer of the precise product, hold jointly liable for her injuries the makers of a drug produced from an identical formula without providing specific evidence of a causal link between defendant’s negligence and her injuries?
· Herskovits v. Group Health Cooperative of Puget Sound: Whether there is sufficient evidence of causation that a jury can decide if a patient with less than 50% chance of survival has a cause of action against the hospital and its employees if they are negligent in diagnosing a lung cancer which reduces his chances of survival by 14%? Whether an estate can maintain an action for professional negligence as a result of a failure to timely diagnose lung cancer, where the estate can show probable reduction in statistical chance for survival but cannot show and/or prove that with timely diagnosis and treatment, decedent probably would have lived to normal life expectancy?
IX.
Negligence (Proximate Causation)
Rule: Proximate cause is a legal limitation (based on policy) on actual cause that is required in addition to actual cause in a negligence action. It involves four primary issues 1) person, 2) type, 3) manner, and 4) extent.


A.
Directness and Foresight
Rules
1. Two competing tests w/in proximate cause that govern different aspects.
2. Foresight: is the harm the same type that was risked when defendant breached its duty?
a. Forward looking (Wagon Mound, Palsgraf)
b. Governs PERSON and TYPE
3. Directness: does the harm flow in an unbroken stream from defendant’s tortious conduct or is it 1) too remote, or 2) interrupted by superseding cause? 
a. Backward looking (Polemis, Vosburg) 
b. Governs MANNER and EXTENT
Issue Statements for Principal Cases
· In re Arbitration between Polemis and Furness, Withy and Co., Ltd.: Whether the defendant, who could reasonably foresee some damage to the hull or to the cargo or to a person, but could not have reasonably foreseen the risk of fire, is liable for the consequence of fire that would not ordinarily have been foreseeable? Where an action for negligence has been brought against the charterers of a boat, whose servants negligently dropped a plank, which fell into the petrol hold of the boat causing a spark to ignite and destroy the boat entirely, should the court adopt the directness test or the foresight test when evaluating whether defendants’ negligence was the proximate cause of plaintiff’s damages?
· Overseas Tankship Ltd. v. Morts Dock & Engineering (Wagon Mound No.1): Where the damage that is reasonably foreseeable by virtue of the negligent act of dumping oil on the water is mucking up the wharf, but what actually happens is unforeseeable fire that destroys dock, are you liable for destruction of the dock


B.
Unforeseen Persons
Rule: Proximate cause in an action for negligence requires a foreseeable plaintiff.  When a person acts, s/he owes persons within the scope of the risk a duty to act to avoid creating foreseeable and unreasonable risks under the circumstances.  The key question: was the plaintiff in the scope of the risk that defendant did run at the time of the breach? 
Rules
1. You only owe a duty of care to foreseeable plaintiffs (foresight test).  
a. “Person” is treated as a duty issue, not a proximate cause issue.  
b. An act must be negligent to a person (no such thing as “negligence in the air”)
2. Rescue doctrine: danger invites rescue - someone whose negligence creates a situation of danger is liable for injuries to all foreseeable rescuers (scope of duty extends to the rescuer).  
Issue Statements for Principal Cases
· Wagner v. International Railway Co.: Whether the railway, whose negligence created the conditions of emergency, can be liable for damages incurred by a rescuer trying to save someone from the emergency created by the railway? 
· Palsgraf v. The Long Island Railroad Co.: Where a railway guard is assisting a passenger onto a train, and in doing so causes the passenger to drop an unmarked small package, and the package happens to contain fireworks which explode and cause damage to another passenger waiting on the platform, may that passenger bring an action for negligence against the railway guard even if the consequences of his actions could not have been foreseen to harm her? 


C.
Unforeseen Injuries
Rule: For proximate cause, the type of injury must be foreseeable (foresight test), but the manner and extent of the injury are governed by the directness test (as long as it is directly in the causal chain). 
Rules
1. Type: was the type of injury the plaintiff suffered within the class of injuries reasonably foreseen?
a. Exceptions:
i. Thin Skull Rule (Vosburg): Defendant may still be liable for the full extent of an unforeseen type of injury if the plaintiff had a pre-existing condition or particular vulnerability (use directness test) 
1. Tortfeasor “takes his victim as he finds him” 
ii. Superseding causes
iii. Intentional torts don’t need to be foreseeable 
b. Minority Rule: Type of injury is governed by the directness test (Polemis).
2. Manner: refers to the manner in which injury occurred (doesn’t need to be foreseeable)
a. Even a bizarre causal chain allows for recovery as long as its direct and not too remote
3. Extent: governed by the directness test  (doesn’t need to be foreseeable)
Issue Statements for Principal Cases
· Kinsman Transit Company:Where the owners of a ship negligently fail to keep it securely moored to the dock, and it breaks away due to the accumulation of debris, and it causes a mass collision of boats on the river that are rapidly floating towards the City-owned bridge, and the City employees fail to raise the bridge quickly despite having plenty of warning, may the shipowners or the City be held liable for damages proximately caused by their negligence?


D.
Intervening and Superseding Forces
Rule: A subsequent act of a second tortfeasor sometimes cuts off the original tortfeasor’s liability and is referred to as a superseding cause.  
Rules
1. There is no superseding cause if, at the time of the negligent act, it is reasonably foreseeable that someone else will act in a criminal or tortious manner as a result of the risk created by negligence. 
a. If not superseding, joint and several liability 
2. Intervening criminal acts: If at the time of the negligent act, the criminal act might reasonably have been foreseen, the causal chain is not broken.
3. Ordinary medmal which results from treating a plaintiff injured by defendant’s negligence is a foreseeable consequence and not a superseding cause 
Issue Statements for Principal Cases
· Britton v. Wooten: Where an arsonist sets fire to a pile of trash that the lessee left stacked against the wall of a building owned by the lessor in violation of fire regulations/statutes, was there sufficient evidence of proximate cause such that the lessor can sue the lessee for negligence, or was the arsonist a superseding cause that broke the chain of causation? 
X.
Affirmative Defenses to Negligence
Rule: A defendant may assert an affirmative defense to negligence only after plaintiff has met the prima facie case (duty, breach, cause, damage). 

 
A.
Contributory Negligence (negligence based) 
Rule: Defendant may assert an affirmative defense that completely bars recovery if it can prove that plaintiff was contributorily negligent towards their own safety. 
Rules
1. Elements:
a. Plaintiff is negligent towards their own safety
i. Acted unreasonably, not a breach of duty towards others but rather a departure from the standard of care 
ii. Establish breach using any method except for RIL
b. Plaintiff’s negligence is a substantial factor in her own harm
i. Causation inquiry (“but for” causation) 
2. CN is now a minority rule (most jx recognize CF instead; will only recognize one)
3. Common law exceptions to CN:
a. Statutory violation - where defendant’s negligence was based on a statutory violation, CN was not a defense 
b. Custodial care (ie., children in school) 
c. Emergency - majority of jxs instruct that emergency conditions may affect one’s judgment (not really an exception) 
d. Last Clear Chance Doctrine: If defendant has a last clear opportunity to avoid injuring the plaintiff, they must take it, and if they don’t, the plaintiff’s CN is excused.
i. Ex - subway wrongful death case where decedent was CN by laying on the tracks but still recovered b/c the train conductor should have checked the tracks after the emergency brake tripped the first time (conductor had the last clear chance to avoid injuring the plaintiff)
Issue Statements for Principal Cases
· Butterfield v. Forrester: Where defendant placed a pole in the road obstructing the path, and plaintiff was riding his horse very violently in the dim evening light and subsequently ran into the pole and was thrown from his horse and injured, does the plaintiff’s failure to use ordinary care bar his recovery for negligence? 
Hypotheticals
· Supervisor tells a worker to work on a high platform without a safety harness (breach of duty).  He also says “Don’t work on the right side because that side of the platform is unstable.”  If the worker walks to the right side, he is exposing himself to the risk of falling and acting negligently towards his own safety.  If he falls, CN is a defense.  If a brick falls on his head and injures him, there is no CN because plaintiff’s negligence was unrelated to the fact that the bricks fell on him.


B.
Assumption of Risk (consent based)
Rule: Defendant may assert the affirmative defense of assumption of risk, either implied or express, where plaintiff has voluntarily consented to expose themselves to a risk.  This parallels the intentional tort doctrine of consent.  
Rules
1. Express AoR: There exists an express agreement where the plaintiff assumed the risk.
a. One party shifts the risk of loss to the other party (doesn’t need to be in writing, but often is)
b. Typical in consumer contracts - rental cars, insurance agreements, etc.  
i. Exculpation clause: you agree to hold the other party harmless for their negligence against you (agreement not to sue) 
ii. Arbitration clauses, agreements not to pursue class action, etc. 
c. Can challenge these contracts on either procedural or substantive grounds
i. Tunkl Factors (for substantively challenging exculpation clause)
1. Business is of a type generally thought suitable for public reg.
2. Party seeking exculpation is performing service of great importance to the public
3. Party holds itself out as willing to perform this service for any member of the public 
4. Party invoking exculpation possesses a decisive advantage of bargaining strength
5. Imposes a standardized adhesion contract
6. Person/property of the purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller or his agents
d. Adhesion contracts are presumptively enforceable unless it violates public policy.
e. Public utilities/common carriers cannot disclaim liability via express AoR
2. Implied AoR: Plaintiff must 1) subjectively know, appreciate, and understand the risk of harm created by defendant’s conduct, and 2) voluntarily subject themselves to it.
a. Two elements: 1) knowledge of risk, 2) voluntary consent 
b. You can’t impliedly assume a risk if it is obscure or unobserved 
c. Plaintiff only assumes risks inherent to the activity 
d. Subjective standard (contrasts CN, which is an objective standard)
3. Arises in many contexts - recreational activities, doctor/patient relationship, disclaimers of liability such as “ride at your own risk,” etc. 
4. Complete defense at common law (now minority rule), has been subsumed into CF 
a. This created Primary v. Secondary AoR (see CF section below) 
Issue Statements for Principal Cases
· Dalury v. S-K-I, Ltd.: Whether a release which absolves a ski resort from all liability for any injury incurred by any skier on its property is in violation of public policy such that it is unenforceable?
· Murphy v. Steeplechase Amusement Co, Inc.: Where plaintiff voluntarily engages in a carnival ride where there is a foreseen risk of falling, and plaintiff subsequently falls and is injured, did plaintiff assume the risk of falling such that the amusement park cannot be liable for negligence?
Hypotheticals
· Plaintiff installs TV antenna near defendant’s power line.  Current arcs from the power line into his antenna.  Plaintiff probably has not assumed the risk, but it depends on his subjective understanding of the risky activity.
· Schmoe goes to a baseball game for the first time.  He has never seen a game before and is unaware that a ball can be hit into the stands.  A ball hits him and injures him.  He has assumed the risk, because anyone who goes to a game is presumptively aware a ball may get hit into the stands, even if they don’t subjectively appreciate it. 
· Plaintiff sees grocer hasn’t cleaned up a spill.  He walks through it anyways, slips, and falls.  Plaintiff assumed the risk because he subjectively knew and recognized the risk and voluntarily exposed himself to it.  
· Plaintiff’s neighbor has a vicious dog that he allows outside.  The dog sits in front of Plaintiff’s house.  Plaintiff needs to leave for work, and is forced to run for his car. The dog bites him.  Plaintiff may sue his neighbor because he was forced to assume the risk (defendant cannot invoke AoR to avoid liability if he forces an impossible choice).
· Plaintiff enters a burning building to save a small child and is injured.  There is no AoR because the rescue doctrine applies as long as plaintiff did not act recklessly.  


C.
Comparative Fault (negligence based) 
Rule: The affirmative defense of CF now replaces CN and absorbs AoR in jx that follow it.  CF allows for the equitable, proportional apportionment of damages among all parties at fault.  This is a proportionate defense, not a complete defense. 
Rules
1. Elements (defendant must establish): 
a. Plaintiff was contributorily negligent
b. Negligence was a substantial factor (“but for” cause) in plaintiff’s injury 
c. If so, the jury is asked to determine which percentage of plaintiff’s damages are attributable to his own negligence
d. Reduces plaintiff’s recovery by the percentage attributable to his own negligence
2. Forms of Comparative Fault 
a. Pure (minority, CA): plaintiff can recover no matter what their percentage of fault is (1% recovery is allowed even if plaintiff is 99% at fault) 
b. Impure (majority) 
i. Not Greater Than: plaintiff may recover provided that the percentage of her own negligence is not greater than that of the defendant (at the 50/50 point, plaintiff may recover 50%, if plaintiff is 51% at fault it completely bars recovery) 
ii. Less Than: plaintiff may recover provided that the percentage of her own negligence was less than that of defendant (complete bar at 50%, must be 49% or less to recover) 
3. Multiple defendants - combine all defendants together (majority rule) 
a. If P was 30% at fault and D1 60% and D2 10%, plaintiff can recover 70%
b. In impure jx, as long as her negligence falls below 50/51 %, plaintiff can recover
c. Courts are split on whether to reject or retain joint and several liability rules 
4. Effect on Implied AoR: distinguishes between primary and secondary AoR
a. Primary: involves central/inherent risks, duty is lessened (changes duty owed, not a defense), complete defense (owe a duty of care to avoid reckless injury, not ordinary due care) 
b. Secondary: non-inherent risks, jury apportions loss between the negligent defendant and the plaintiff who assumed the risk (proportional defense), subsumed into comparative fault regime 
5. The “last clear chance” doctrine is no longer necessary under CF regimes 
6. Most jx do not allow setoffs where each party has insurance 
Issue Statements for Principal Cases
· McIntyre v. Balentine: Whether Tenn should adopt comparative fault over traditional contributory negligence? Whether the jury was properly instructed on CN rather than CF?
· Khan v. East Side Union High School District: Where a 14yo girl dives into a shallow swimming pool and breaks her neck while practicing for a competitive swim meet, when her coach instructed her if she did not dive she could not be on the team, despite having not properly instructed her on how to safely dive in shallow waters, a) should the swim coach be held to the standard of a fellow athlete (intentional or reckless) when determining whether he deviated from the standard of care, and b) is shallow water diving a fundamental part of competitive swimming such that it is an inherent risk of the sport, thus primary assumption of risk barred plaintiff’s claim? 
Hypotheticals
· Two parties are at fault in a vehicular accident. Both are contributorily and primarily negligent.  Party X has $10k in damages and is 40% at fault, Party Y has $100k in damages and is 60% at fault.  Each is suing the other. 
· X gets $10k - 40% = $6,000 recovery
· Y gets $100k - 60% = $40,000 recovery 
· If setoffs were allowed: X would write Y a check for $34,000 
· If setoffs were not allowed (M): X’s insurer pays $40k, Y’s insurer pays $6k
· Primary v. Secondary AoR
· Being hit by a ball thrown during a baseball game (primary)
· Angry pitcher throwing ball at spectator (secondary)
· Snowmobile bounces on root and person falls off (primary)
· Roller-skater hit by another skater at rink (primary)
· Roller-skater trips over metal spike in rink floor (secondary)
· Burning Man participant burned by fire (primary)
· Musician injured when he fell off stage (primary)
· Musician injured when he fell off stage with hidden gap (secondary)
· Woman rock climbing falls and breaks foot (primary) 
XI.
Affirmative Duties 
 
A.
Failure to Aid
No-Duty Rule: Unless a person has acted, a person generally has no duty to affirmatively act to aid or assist another (with certain exceptions). 
Rules
1. Tort law generally does not punish nonfeasance (no duty to aid, even if malicious). 
2. Exceptions to the No Duty Rule:
a. Actor begins to rescue/assist but then unreasonably discontinues (Farwell) 
i. Once you begin a rescue, you owe a duty of reasonable care 
b. Actor responsible for the creation of a dangerous condition
i. Ex - If you hit a cow and leave it in the middle of the road at night, and another car runs into the cow, you are liable b/c you created the dangerous condition 
c. Actor’s actions have harmed another, even accidentally, and the other is helpless and in danger of further harm 
i. If you are in a car accident, you have a duty to help the injured person even if you are not at fault 
d. Interference with another’s rescue attempt
i. Minority case: bar owner had a duty to allow a rescuer to use the bar phone to call the police because the bar is a business open to the public
e. Special relationships requiring actor to aid 
i. Common carrier/passenger
ii. Business invitees
iii. Innkeeper/guest  
1. Landlord/tenant
iv. Custodial 
v. Minority Rule: common social enterprise (Farwell)
vi. Minority Rule: employer/employee (Stockberger; for risks created by workplace) 
3. If you undertake a duty to rescue/aid, you have a duty to act reasonably. 
Issue Statements for Principal Cases
· Stockberger v. United States: Where an employee of a federal  prison is known to suffer from hypoglycemic episodes that impair his abilities, and his coworkers are aware of this, and he suffers a hypoglycemic episodes and insists on driving home from work, and his coworkers do not take active steps to stop him, and he subsequently died in a car accident likely caused by his medical problems, is there a special relationship such that there should be an exception to the “no duty to aid” rule such that the employer prison may be held liable for failing to prevent plaintiff from driving in his hypoglycemic condition?
· Farwell v. Keaton: Where a young man is beaten severely, and his friend fails to take him to the hospital or notify anyone of his condition, can the friend be held liable for failing to use reasonable care to render aid to his friend in peril, or is this a situation subject to the no duty rule? 
Hypotheticals
· Walk by a baby drowning in a puddle? Unless you fall under an exception, you have no duty to aid the child under the general no duty rule of negligence. 


B.
Special Relationships
Rule: A duty to act reasonably or take a reasonable precaution may be imposed where it would not be otherwise if there is a special relationship between the parties. 
Rules
1. If the parties are in a special relationship, there is a duty to aid if one is injured (see rules)
2. Landlord owes tenants a duty to protect tenants and guests of tenants from foreseeable criminal acts of third parties (Kline) by taking reasonably prudent precautions.  
3. Businesses owe a duty of care to protect invitees from foreseeable criminal acts of third parties (Posecai).  
a. Competing tests of foreseeability: 
i. Specific harm (outdated): duty triggered by seeing imminent criminal act happening
ii. Prior similar incidents (minority): duty triggered by very similar/exact same prior incidents on the premises
iii. Totality of circumstances (majority): duty triggered by prior similar incidents on the premises + the neighborhood (focuses on foreseeability of risk)
iv. Balancing test (trending, CA): duty triggered by prior similar incidents balanced against the cost to the business (foreseeability of risk vs. burden on defendant to take precaution) 
4. No duty to control the conduct of a third person as to prevent him from causing physical harm to another unless 1) special relationship between actor and third person where actor has a duty to control the third person’s actions (Tarasoff), or 2) special relationship exists between the actor and the other that gives the other the right to protection. 
a. Tarasoff Warning Rule: Psychotherapist owes a duty to warn a non-patient by alerting that person and the authorities if the patient credibly threatens physical violence to that person.
i. So long as the doctor reasonably believes danger exists, there is no liability for breach of confidentiality. 
ii. Held to a standard of professional negligence (custom = conclusive)
5. Legislature imposes duty to report child sexual abuse on certain people (teachers, caretakers, therapists, etc.) 
6. Negligent entrustment: One who supplies directly (or through a third person) chattel for the use of another whom the supplier knows or has reason to know to be likely, because of his youth/inexperience or otherwise, to use it in a manner involving unreasonable risk of physical harm to himself and others whom the supplier should expect to share in or be endangered by its use (Vince). 
a. If you negligently entrust someone with an instrument, you are liable for damages caused by that person (still requires foresight and causal chain). 
Issue Statements for Principal Cases
· Kline v. 1500 Massachusetts Ave. Apt. Corp.: Where a landlord fails to install security measures at the entrances of an urban, multi unit apartment building, and it is reasonably foreseeable that this failure could increase the risk of a criminal entering the building, and a criminal does enter the building and assaults and robs a tenant, whether a duty should be placed on a landlord to take steps to protect tenants from foreseeable criminal acts committed by third parties? If so, by which standard of care should the landlord be judged? 
· Posecai v. Wal-Mart: Where a large store fails to have exterior security guards, and the store is known to be located in an area with high crime, although few crimes have occurred on the premises of the specific store, and a customer of the store is criminally assaulted and robbed in the parking lot, does the store owe a duty to protect the shoppers from the criminal acts of third parties?
· Tarasoff v. Regents of the University of California : Where a patient confides in a psychologist his intent to kill a specific young woman, and the psychologist fails to warn her or her parents, and the patient does kill the young woman, should a duty be imposed on the psychologist to protect potential victims from the conduct of his patient?
· Vince v. Wilson Ace Auto Sales, Inc. : Where a car company and its president knowingly sell a car to an incompetent driver, and a woman funds the sale of the vehicle, should the tort of negligent entrustment be expanded to impose liability on all of the defendants when they knew or should have known some reason why entrusting the vehicle to the driver was negligent?


C.
Gratuitous Undertakings
Rule: A defendant owes a duty of care when it 1) voluntarily acts or gratuitously promises to render service/engage in an undertaking, and 2) plaintiff knew of and reasonably relied upon this promise. 
Rules
1. A business (ie., railroad) can establish a future duty by 1) creating a safety practice or custom that is regularly present over a long period of time, 2) plaintiff forms a reliance on a custom, 3) the business fails to adhere to the custom. 
2. Courts sometimes choose to decline to extend this duty in situations that might create potentially unlimited liability (ie., the duty owed by a utility company to the city it has a contract with does not extend to individual residents of a city). 
Issue Statements for Principal Cases
· Erie R. Co. v. Stewart: Where plaintiff was injured in a vehicle while crossing train tracks by defendant’s train, whether the court erred in instructing the jury that the absence of a watchman, where one had been maintained by defendant at the crossing over a long period of time, was negligence as a matter of law because the railroad owed a duty to plaintiff to maintain a watchman?
· Marsalis v. LaSalle: Where a store-owner’s cat bit a customer, and had no prior history of violence and was a well behaved pet, did the store-owner have an affirmative duty to use reasonable care in keeping the cat under observation for rabies after the incident?
· H.R. Moch Company, Inc. v. Rensselaer Water Co.: Where defendant waterworks company failed to supply water to fight a fire in plaintiff’s warehouse, despite having a contract with the city to do so, has the waterworks company began a gratuitous undertaking such that there is an affirmative tort duty to provide water and potential liability for failing to do so?
· Strauss v. Belle Realty Co. : Where a utility company has a contract with a landlord to provide electricity, and there is a blackout due to the utility company’s gross negligence, and a tenant is injured as a result of the blackout, whether the utility company owed a duty to the tenant to protect him from foreseeable injuries where there was no contractual relationship? 
· Beul v. ASSE International, Inc.: Where defendant has a contractual relationship to care for a minor foreign exchange student, and the student is subjected to severe psychological trauma when her host father repeatedly rapes her and then commits suicide, does a duty exist such that defendant could be liable for negligence in failing to properly care for the student? 
Hypotheticals
· Analysis of Beul: ASSE assumed a duty of care over 16yo German exchange student, Beul, who suffered emotional distress when ASSE failed to supervise her and she developed a sexual relationship with her host father who then kills himself.
· Duty: ASSE owed a duty to Beul’s parents (because of government regulations & gratuitous undertaking) to protect her from foreseeable risks that could occur throughout the course of the exchange program.
· Breach: ASSE failed to properly supervise Beul in accordance with statutory regulations; the RPP would be expected to supervise the child. 
· Causation: But for defendant’s negligent failure to supervise Beul, she would not have suffered emotional distress.  Proximate cause - foreseeable, direct, no superseding cause because this is w/in the type of foreseeable injuries, not too remote b/c manner and extent of injuries were directly in the chain of causation.
· Damages: Beul suffered NIED (direct victim) as a result of the negligent supervision. 
· Defenses: Jury found Beul partially at fault (CF). 
XII.
Limitations on Duty 
A.
Owners and Occupiers
Rule: Owners/occupiers of real property may owe different duties of care to different types of entrants on their premises with regard to protecting them from negligent injury resulting from activities and/or conditions on the land. 
Rules
1. Types of entrants:
a. Trespasser: someone who enters w/o consent or knowledge
b. Licensee: enters w/ consent or under privilege; commonly social guest/personal purpose
c. Invitee: business visitor or public invitee (Post; general invitation to the public) 
d. You can change your status momentarily depending on location on the premises
e. Withdrawal of permission is allowed but it can’t be instantaneous 
2. Duties owed to entrants from conditions (broken chair, defective outlet, hole in the ground) and activities (putting up tents, dropping off deliveries, touring the museum). 
3. Common Law Approach:
a. Step One: Classify the status of the entrant.
b. Step Two: Define the duty owed for conditions on the land.
i. Invitee: duty of ordinary care, obligation to inspect for hidden traps
ii. Licensee: if owner knows of a dangerous condition that licensee is not likely to discover, the o/o owes a duty to the licensee to either 1) warn or 2) make safe.
iii. Trespasser: no duty re natural or artificial conditions unless:
1. Owner knows of a specific danger and that a particular trespasser is about to encounter it
2. Footpath exception: duty to warn of hidden dangers adjacent to a public way
3. Attractive Nuisance Doctrine: o/o liable for physical harm to child trespassers caused by an artificial condition if:
a. Place where the condition exists is one where o/o knows/has reason to know children are likely to trespass
b. Condition has unreasonable risk of death/sbi to children
c. Child does not discover condition or does not recognize risk b/c of his youth
d. Utility to o/o of maintaining condition and burden of eliminating danger are slight compared w/ risk 
e. o/o fails to exercise reasonable care to eliminate the danger or otherwise protect children
c. Step Three: Define the duty owed for activities on the land. 
i. Invitee: ordinary/reasonable due care for their safety 
ii. Licensee: if o/o should expect licensee won’t discover the danger or doesn’t have reason to know of the risk, o/o must use due care 
iii. Trespasser: avoid willfully injuring trespasser 
d. Step Four: Apply duty rule to facts of the case.
4. California Approach: general negligence rule, o/o owes everyone who might foreseeably be injured by one’s activities a duty of due care.
a. Doesn’t necessarily increase duty owed to trespassers; they may not be known/foreseen, so harder to reasonably protect them from things they encounter
b. Easier to protect known licensees/invitees from risks 
Issue Statements for Principal Cases
· Post v. Lunney: Where a woman is injured while on a tour of defendant’s home when she trips over a rug covering and fractures her hip, 1) should the court apply the mutual benefit test or the invitation test when determining her status on the premises, 2) after applying the correct test, was she an invitee or a licensee, and 3) what level of care did the homeowner owe to plaintiff?
· Merrill v. Central Maine Power Co. : Where a child trespasses onto the premises of a power company in order to cook an eel he caught on the electric fence surrounding an electrical substation, and the child sustains severe injuries from electrocution, did the child appreciate the risk at the time of the accident such that the landowner could not be held liable for negligence under the attractive nuisance doctrine?
· Rowland v. Christian: Where a guest injures themselves severely on a broken faucet, which the landowner was aware of, and was concealed such that it created an unreasonable risk of harm, whether the court should retain the duty distinctions between trespassers, licensees, and invitees, or if the court should eliminate the distinctions and replace them with a duty of reasonable and ordinary care? Then, based on this classification of the duty of care, is there sufficient evidence to decide the case as a matter of law?
Hypotheticals
· Shopper enters grocery store. Sign on freezer locker says “Employees Only.”  The shopper is an invitee in the store, no matter if they buy something or not.  If they enter the locker, they become a trespasser. If the shopper is taken to the back by an employee to use the bathroom, they are a licensee (consent, no business, no public).  


B.
Negligently Inflicted Emotional Injury
Rule: If the nature of a negligently inflicted injury is emotional distress, duty limitations apply.
Rules
1. Direct Victim: Defendant is liable for NIED to a direct victim if (1) defendant acted negligently toward plaintiff who was in the zone of danger, (2) plaintiff suffered emotional injury resulting from defendant’s negligence, (3) emotional injury manifested itself in physical consequences.  
a. Impact Rule (precursor): defendant liable if they acted negligently toward plaintiff and (1) plaintiff’s person was touched, (2) suffered emotional injury as a result (3) physical consequences 
i. If you meet this rule, you are clearly in the zone of danger 
b. Physical consequences include ulcers, heart attack, palpitations, etc.
i. CA does not follow this rule
ii. Dizziness and vomiting are insufficient if inconsequential in themselves and do not lead to sbi (if prolonged, maybe sufficient) 
c. Exception: physical consequences not required in the context of mistreated decedents (ie., funeral home dropping casket) 
d. Where defendant negligently exposes plaintiff to toxic substances, in the absence of present physical illness or injury, recovery of damages for fear of cancer (ED) in a negligence action should only be allowed if plaintiff can prove the fear stems from a knowledge corroborated by medical evidence that it is more likely than not that the cancer will develop in the future due to the exposure.
2. Bystander Victims: Defendant is liable for NIED to a bystander when (1) plaintiff was located near the scene of the accident, (2) shock resulted from a direct emotional impact upon plaintiff from the sensory and contemporaneous observing of the accident, (3) plaintiff and the victim were closely related (family, spouses).
a. This rule comes from Dillon and James 
b. Majority of jx require proof of physical consequences 
c. Requires physical proximity and actual observance 
d. Close relationship requirement is strictly followed (and arbitrary) 
i. No recovery for bf/gf/bffs, must be married or closely related 
Issue Statements for Principal Cases
· Robb v. The Pennsylvania Railroad Co.: Where a railroad’s negligent failure to maintain the railroad tracks caused plaintiff’s car to get stuck on the tracks when a train was barreling towards her, and plaintiff is forced to jump out of the car to save herself and suffers severe emotional distress but no direct physical injuries, whether the court should retain the impact rule, or instead allow the plaintiff recover for the physical consequences of fright caused by the negligence of the defendant, the plaintiff being within the immediate zone of physical danger created by such negligence, although there was no contemporaneous bodily impact?
· Potter v. Firestone Tire and Rubber Co.: Where a person has unwittingly consumed cancer causing toxic substances over a long period as a result of defendant’s negligent dumping of toxic waste, may she recover for her emotional distress stemming from her reasonable fear of contracting cancer resulting from exposure to the waste, but where she had not actually contracted cancer? 
· James v. Lieb: May a child, who is present at the scene but was not personally in the zone of danger from the defendant driver’s negligence, recover for his emotional distress from watching his sister get run over and killed by the defendant’s negligent driving?
· Moon v. Guardian Postacute Services, Inc.: Where a nursing home negligently cares for a woman, causing her to become malnourished, bedridden, infected, and blistered, does her son in law have a cause of action for NIED resulting from the ED he experienced when seeing his MIL in such a state because he 1) has a sufficiently close relationship with his MIL such that he can bring a bystander claim, or alternatively, 2) the nursing home owed him a duty of care such that he could bring a claim as a direct victim? 
Hypotheticals
· Mother is crossing the street with her child.  A negligently driven vehicle hits the child in front of the mother, who isn’t touched. The mother was within the zone of danger and may recover as a direct victim and as a bystander b/c she saw her child injured. 


C.
Economic Loss Rule
Rule: Generally, pure economic losses are not recoverable under a theory of negligence.
Rules
1. Economic losses - lost wages, lost profits, loss of a product that is the subject of a contract, etc. 
2. Recoverable under other torts/causes of action, but limited under negligence. 
3. Applies to negligence in the context of products liability  
4. Exception: if accompanied by property losses or personal injury, you can recover for parasitic economic losses under negligence. 
5. Exception: In a case (Union Oil) where commercial fishermen brought an action in tort to recover lost prospective economic advantage against an oil company whose negligence caused an oil spill that killed sea life, the court allowed the plaintiffs to recover (court found the specific loss was particularly foreseeable).  
a. Court in CA ruled the other way when businesses suffered economic losses as a result of a gas leak, applying the “particularly foreseeable” standard (policy justification: don’t want to impose limitless liability). 
6. Exceptions:
a. Special relationship between parties (ie., negligent transmission of telegraph containing option to purchase)
b. Negligent failure to obtain proper attestation of will (ie., legal malpractice)
c. Negligent performance of a profession (bankers, accountants, analysts, doctors, attorneys, brokers, surveyors, etc.)
d. Maritime and admiralty law exceptions
e. Pollution of a stream by defendant (riparian issues) 
Issue Statements for Principal Cases
· East River Steamship Corp. v. Transamerica Delaval, Inc.: Where the charterer of a steamship brings a products liability action against the company who provided allegedly defective turbines for the ships, whether there is a tort cause of action for negligence when a defective product purchased in a commercial transaction malfunctions, injuring only the product itself and causing purely economic loss?  Whether admiralty law incorporates strict liability principles of products liability? Whether injury to the product itself is a products liability harm or contracts issue?
· Union Oil Company v. Oppen: Whether the defendants owed a duty to the plaintiffs, commercial fishermen, to refrain from negligent conduct in their drilling operations, which conduct reasonably and foreseeably could have been anticipated to cause a diminution of the aquatic life in the Santa Barbara Channel area and thus cause injury to the plaintiffs’ business?
Hypotheticals
· Defendant negligently destroyed the only bridge to an island, causing lost business to island merchants.  There is no tort recovery for lost profits.
· A printing business whose power supply was cut off when defendant negligently cut a power line is not permitted to recover for lost profits in negligence. 
XIII.
Vicarious Liability
Rule: A principal is vicariously liable for agent’s torts when (1) employee commits a tort within the scope of employment, or (2) independent contractor commits a tort, but only when involving (a) apparent authority, (b) implied authority, (c) non-delegability doctrine, or (d) inherently dangerous work 
Types of VL
· Respondeat superior: employer-employee relationship
· Agency: principal’s liability for the torts of an appointed agent
· Parental: generally no VL for parents (direct liability for negligence instead) 


A.
Respondeat Superior
Rule: Generally, employers are vicariously liable for the torts of employees committed during the course and scope of employment. 
Rules
1. If an employee commits a tort in the course and scope of employment, the employee is directly liable while the employer is vicariously liable.
2. Direct Employer Liability: employer could be directly liable for certain torts in the context of respondeat superior
a. Failure to supervise
b. Failure to train
c. Negligent hiring 
3. Rule: Principal is directly liable for the torts in agent’s conduct when (1) harm was due to Principal’s negligence in selecting, supervising, or training agent, or (2) Principal delegated performance of a duty Principal owes to protect a person or property and (a) non-delegable duty doctrine applies or (b) inherently dangerous activities. 
4. Rule: an employee acts within the scope of employment when performing work assigned by the employer or engaging in a course of conduct subject to the employer’s control.
a. An act may be w/in scope even if (1) forbidden (2) consciously criminal/tortious 
b. Detour: slight deviation, still w/in scope (ie., stops for Starbucks on the way to a job site) 
c. Frolic: complete deviation, outside of scope (ie., takes the company car on a five hour trip to see his girlfriend and buy her flowers)
5. Foresight test (M): If some harm was foreseeable, the principal is liable even if the particular harm was unforeseeable (Ira S. Bushey).  
a. Employer takes on the employee’s personal qualities upon hiring
b. Differs from negligence foreseeability - doesn’t require specificity 
c. Principal not liable when agent’s conduct does not create risks different from those attendant on the activities of the community in general
d. Agent’s conduct must still relate to the employment 
6. Motive test (m): employee was acting with the motive to serve interest of the employer 
7. Employer liable for both intentional and unintentional torts (foresight test governs)
Issue Statements for Principal Cases
· Ira S. Bushey & Sons, Inc. v. United States: Where an employee seaman returns to the ship drunk at night and turns valves that controlled flooding, thus resulting in the ship listing off the blocks and falling against the wall, causing parts of the ship and the dock to sink, whether the employee’s actions were sufficiently arising from and within the scope of his employment such that the doctrine of respondeat superior applies and his employer is vicariously liable for his actions? Whether the court should retain the motive test or replace it with the foresight test?
Hypotheticals
· Employer fails to train a heavy equipment operator, who then injures someone due to their ill training.  The Employer is directly liable for negligent failure to train and vicariously liable for the operator’s negligence.  
· Coordinator of after school programs, employed by the school district, sexually assaults a child in the school cafeteria.  The school district is vicariously liable because it is foreseeable that an educator given this responsibility could be in the position to sexually assault a child.  The school district is directly liable for 1) failure to supervise and 2) negligent hiring. 


B.
Agency Relationships/Independent Contractors
Rule: Generally, an employer is not vicariously liable for the torts of an independent contractor, subject to four major exceptions.
Rules
1. Apparent Authority: A principal may be held liable for the acts of an agent if the principal (a) permits the appearance of authority in the agent/IC relationship (“holding out”), and (b) the other person justifiably relies on this appearance.  
a. Looks at the relationship between third party & IC to create VL for principal
b. Ex - IC physician referred to as “your HMO physician” + HMO doesn’t allow you to select a different physician = appears like the physician is employed by HMO
2. Implied Authority: A principal may be held liable for the acts of an agent if the principal exercises significant control over the agent’s acts and manner of work.  
3. Non-delegable duties: 
a. Restatement rule: One who by statute or administrative regulation is under a duty to provide specified safeguards or precautions for the safety of others is subject to liability to the others for whose protection the duty is imposed for harm caused by the failure of a contractor employed by him to provide such safeguards or protections
b. CA rule: Restatement + Employer still liable where common law (public policy) precludes someone from avoiding responsibility for negligence by delegating a duty to an IC (Colmenares). 
c. Examples - safety regulations and statutes, responsibility for premises, owners of dangerous instrumentalities, etc. 
4. Inherently dangerous work: Principal cannot disclaim VL for inherently dangerous work (ie., using wrecking balls for building demolition, dynomite, wild animal training)
5. Principal direct liability (ie., neg hiring/supervision/training) applies to ICs  
Issue Statements for Principal Cases
· Petrovich v. Share Health Plan of Illinois, Inc. : Where a patient is negligently injured by a physician who was chosen for her by her HMO, and brings a medical malpractice action against the physician and the HMO, whether the HMO can be held liable for the negligence of the physician who is an independent contractor under either of the following two theories of agency law: 1) Whether the HMO can be held liable under the doctrine of apparent authority because a) the HMO held itself out as the provider of healthcare without informing the patient that the care is given by independent contractors, and 2) the patient justifiably relied upon the conduct of the HMO by looking to the HMO to provide healthcare services rather than a specific physician? 2) Whether the HMO can be held liable under the doctrine of implied authority because the HMO exerted sufficient control over the physician so as to negate his status as an independent contractor with respect to third parties in the context of respondeat superior? 
Hypotheticals
· Plaintiff and family stop at a Texaco gas station that was independently owned and operated as a franchise.  Attendant was smoking while people pumped gas and accidentally ignited the gasoline.  Plaintiff’s entire family was burned badly and sued Texaco, claiming VL. Texaco claims they had no control over the IC.  Apparent authority?
· Permitted appearance of authority: was there a Texaco sign? Texaco uniforms? Any signage indicating it was a franchise?
· Justifiable reliance: did plaintiff use the station specifically because it was a Texaco? Did they rely on Texaco specifically? Would they have used it if they knew it was a franchise? 
· Tube Art designs, produces, and installs commercial signs.  A customer needed a sign moved from one property to another.  Tube Art hired independent backhoe operator to dig the hole for the new sign display.  Tube Art controlled the location, dimension, and obtained the permits.  IC negligently cut a gas line that exploded and injured the neighbors.  Implied authority?
· Tube Art exercised significant control, told them the location and dimensions, most of the work done was not within the locus of control of the backhoe operator other than the actual driving, Tube Art controlled every detail of the job other than actually operating the backhoe = probably implied authority 
XIV.
Traditional Strict Liability 
Rule: An actor is subject to strict liability if he 1) acts and 2) act causes plaintiff harm.


A.
Animals
Rules
1. Wild animals (ferae naturae) -  owner subject to strict liability
a. Cheetah, cobra, lion, bear, kangaroo, zebra, ferret, etc. 
2. Domestic animals - negligence (reasonable, ordinary due care against foreseeable risks) governs unless the owner knows or should know the animal exhibits vicious propensities, then it’s either 1) negligence per se or 2) SL
a. Affirmative defenses allowed here 
b. Cats, dogs, rabbits, goats, horses, etc. (not bulls) 
3. Animals are classified by category on a class basis (once a court has decided a zebra is wild, all future zebras are considered wild)
a. Characteristics used to evaluate an animal’s status:
i. Propensity to attack humans
ii. Whether it returns to wildness after its escape 
iii. Relationship in service to humans
iv. State laws about the ownership of that animal 
4. Plaintiff must be injured by the type of risk being run by the particular animal (ie., bitten by a bear, strangled by a snake, scratched by a tiger) 
a. Ex - circus bear walking through town startled horse, person was thrown from the horse and injured, no strict liability because the bear’s dangerous characteristics did not cause plaintiff’s harm
Issue Statements for Principal Cases
· Gehrts v. Batteen: Where a dog is not known to be vicious, and in fact is currently enrolled in obedience school, and the owner keeps the dog in her truck secured by a harness, and a woman walks near the truck and tries to pet the dog with the owner’s permission, but is bitten by the dog and sustains severe injuries, whether the owner of the dog is strictly liable for the injuries caused by it? Alternatively, whether the owner of the dog can be liable under a theory of negligence because either 1) the owner knew or should have known of the dog’s dangerous propensities, or if not the case, 2) the owner failed to use reasonable care in the circumstances to prevent a foreseeable danger? 


B.
Abnormally Dangerous Activities
Rule: If an activity is considered to be abnormally dangerous, those who are responsible for that activity are subject to strict liability for harm caused by it.  
Rules
1. Rules found in Rylands v. Fletcher:
a. Blackburn Rule: If you bring anything on your land which, if it escapes, is likely to do damage, you’re strictly liable.
i. Analogies: 
1. Escaping cattle that eats a neighbor’s grass 
2. Privy filth which invades neighbor’s cellar
3. Alkali works causing unhealthy fumes and noise
b. Cairns Rule: Strict liability results from unnatural use of the land. 
2. Blasting Rule: Strict liability for all harm that results from blasting, whether from tangible debris or concussive damage (Spano). 
3. Restatement Rule: One who carries on an ADA is SL for harm to person, land, or chattels of another resulting from the ADA, even if he has exercised the utmost care to prevent the harm. 
a. SL is limited to the kind of harm, the possibility of which makes it an ADA
b. Factors for determining if something is an ADA:
i. High degree of risk of harm
ii. Likelihood that harm will be great 
iii. Inability to eliminate risk by reasonable care
iv. Extent to which activity is uncommon 
v. Inappropriateness of activity to place 
vi. Extent to which value to a community is outweighed by the danger
4. ADA are evaluated on a class basis (court looks at precedent first); examples:
a. Pile driving, Blasting, Storage of explosives, Fireworks explosives, Rocket testing, Fumigation, Crop dusting with hazardous chemicals 
b. Transportation of gasoline in tanker trucks on highways (Siegler v. Kuhlman)
i. Indiana Harbor rejected this holding
Issue Statements for Principal Cases
· Rylands v. Fletcher: Where a mill-owner installs a pond on his property, and water escapes from his land and damages his neighbor’s mine, is the plaintiff required to prove that defendant was negligent in order to recover for the damages to his mine, or is the defendant strictly liable for damages caused by the water on his property?
· Spano v. Perini: Where a defendant sets of 194 sticks of dynamite at a construction site, which destroys a neighboring garage and an automobile inside, but there is no proof that defendants failed to exercise reasonable care or take necessary precautions (ie., negligence), whether the court should retain the Booth v. Rome rule that proof of negligence was required for the plaintiffs (property owners) to recover damages, or reject it in favor of strict liability?
· Indiana Harbor Belt Railroad Co. v. Am. Cyanamid Co.: Where a manufacturer loads a large quantity of liquid acrylonitrile, a Class 5 hazardous substance, onto a railroad tank car, and that car travels to a railroad yard owned by plaintiff railroad company, and the contents of the car leak out, resulting in a large scale evacuation of the area that ended up costing the plaintiff almost a million in decontamination measures, should the manufacturer of the acrylonitrile be held strictly liable for damages because the transporting of acrylonitrile is an abnormally dangerous activity, or is plaintiff required to show proof of negligence?
XV.
Products Liability
A.
Causes of Action
Rules
1. Product - tangible, physical object 
2. Privity - one is in privity with another party if there is a contractual relationship with the party whose product caused the harm
a. MacPherson and subsequent cases have eliminated the vertical privity requirement in all types of PL actions (SL, warranty, and neg.) 
i. Old rule: Winterbottom (requires direct vertical privity)
1. MacPherson: Cardozo overturned privity requirement in neg.  
b. Parties up the privity chain can shift losses to another via indemnity claims 
3. 3 main causes of action in PL context, can assert multiple theories (no double recovery) 
4. Negligence: A manufacturer is liable in negligence (duty breach cause damage) to the ultimate purchaser, irrespective of lack of privity. 
a. Always a possible theory of recovery in PL contexts 
b. Economic loss rule applies 
5. Breach of Implied Warranty of Merchantability (contract theory of recovery, UCC) 
a. Every time a merchant sells a product, there is an implied warranty that it is fit for the ordinary purposes for which it was sold 
b. Elements:
i. There was a sale of goods
ii. The seller was a merchant with respect to goods of that kind 
1. Merchant: retailer (McCabe), manufacturer, etc. (does not include “one-offs” or sellers of used goods)
iii. The goods were not “merchantable” at the time of sale
1. Merchantable: goods are reasonably suitable for the ordinary uses for which goods of that description are sold
iv. The buyer provided the seller notice of breach of warranty
1. Must be within a reasonable time, should be written 
v. An economic loss or personal injury occurred as a result of the breach
c. Horizontal Privity under the UCC (only applies in warranty actions) 
i. Alternative A: A seller’s warranty (express or implied) extends to any natural person who is in the family or household of the buyer or who is a guest in his home if it is reasonable to expect that such a person may use, consume, or be affected by the goods and who is injured in person by breach of warranty; non-disclaimable 
ii. Alternative B: A seller’s warranty (express or implied) extends to any natural person who may reasonably be expected to use, consume, or be affected by the goods and who is injured in person by breach of warranty; non-disclaimable 
iii. Alternative C: A seller’s warranty (express or implied) extends to any person who may reasonably be expected to use, consume, or be affected by the goods and who is injured by breach of warranty; partially disclaimable (personal injuries are non-disclaimable)
d. Express warranties - “this product will function in the following way,” can be written or oral promises by manufacturer or retailer
e. Warranty is the only theory under which you can sue for pure economic losses 
6. Strict Liability under 2nd Restatement 402(a)
a. Elements: Strict liability if 
i. Defendant is
1. In the business of selling
2. Products for use or consumption, and
3. Product is expected to and does reach the consumer w/o substantial change
ii. The product is in a defective condition
1. Manufacturing
2. Design
3. Inadequate warning
iii. The defect results in
1. Physical harm to the user or consumer or foreseeable bystander 
2. Or damage to that person’s property 
b. Established in Escola (Traynor’s Concurrence) and Greenman 
i. Greenman Rule: A manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being. 
c. Follows the Palsgraf rule requiring a foreseeable plaintiff 
d. Adheres to economic loss rule - only recoverable if parasitic 
Issue Statements for Principal Cases
· MacPherson v. Buick Motor Company: Where the manufacturer of a vehicle sells a vehicle to a retailer who in turn sells it to plaintiff, but the manufacturer neglects to reasonably inspect the wheels of the vehicle for defects, and the wheel subsequently was defective and collapses, resulting in serious injuries to the plaintiff driver who was thrown from the car, whether defendant manufacturer owed a duty of care to the plaintiff even though he was not the immediate purchaser of the vehicle?
· McCabe v. Liggett Drug Company Inc. : Where a coffee maker sold by defendant and purchased by plaintiff is being used by plaintiff for its intended purpose and in accordance with the instructions provided by the manufacturer, but the coffee maker explodes while plaintiff is using it and injures her, whether plaintiff may assert a cause of action for breach of implied warranty of merchantability against the defendant retailer? 
· Henningsen v. Bloomfield Motors Inc.: Where a husband and his wife purchase a vehicle from a dealer, and the husband signs a contract of purchase which states there are no express or implied warranties made by either the dealer or the manufacturer other than certain limited enumerated warranties, and the vehicle is shown to be defective when the steering column breaks and results in plaintiff’s wife being injured while driving the car, (1) whether the manufacturer can escape liability under implied warranty because there was no privity of contract between it and the plaintiffs, (2) whether the disclaimer and limitation of liability clauses are contrary to public policy such that the manufacturer’s attempt at disclaiming implied warranty of merchantability is invalid, and (3) whether plaintiff’s wife, the injured party, was precluded from recovery because she did not sign the purchase contract and therefore was not in privity with either the dealer or the manufacturer? 
· Escola v. Coca-Cola Bottling Company of Fresno: Where a glass bottle of coke explodes and injures a waitress, should the bottling company (manufacturer) be held liable under a negligence theory based on res ipsa loquitur, or under a theory of strict products liability?
· Greenman v. Yuba Power Products, Inc. : Where a purchaser was injured by a defective power tool, and brings an action for damages against the retailer and the manufacturer on theories of both negligence and breach of implied warranty, (1) whether plaintiff’s claim for breach of implied warranty was barred against the manufacturer for failing to timely provide written notice, and (2) whether the court should adopt a rule of strict products liability? 


B.
Product Defects
Rule: A product defect must fall into at least one of three categories: (1) manufacturing or construction defect, (2) design defect, (3) or inadequate warning defect.
Rules
1. Manufacturing Defects: A product has a manufacturing defect if it departs from its intended design.  
a. Malfunction Theory: PL version of RIL, gets case to the jury with circumstantial evidence (still need to prove causation), elements:
i. Some event occurred that would not have occurred without a defect in the product
ii. Defect was present at the time the product left the manufacturer 
iii. Eliminate abnormal use or reasonable secondary causes of the malfunction
b. Ex - dead rat in cereal, fly in the ointment, ant in rice, etc. 
2. Design Defects (two alternative tests created in Barker v. Lull) 
a. Consumer Expectations Test: A design is defective if the product fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner. 
i. Can only use the CET where the everyday experience of a product’s users permits a conclusion that a product’s design violated minimum safety expectations and w/in the common knowledge of lay jurors (very limited circumstances) (Soule) 
1. Focus on the relationship between complexity of the product and complexity of the defect 
ii. Expert testimony cannot tell the jury what ordinary consumers should expect (can use experts to explain defects/designs and what users do expect, but not what they should expect) 
iii. Ex - bus with no guard rails, forklift dockboard, lawn mower gas cap, etc.
b. Risk-Utility Test: A design is defective if, through hindsight, the jury determines that the risk of danger inherent in the challenged design outweighs the benefit of such design. Jury balances different factors:
i. Gravity of danger posed by design
ii. Likelihood that such danger would occur
iii. Mechanical feasibility of a safer alternative design
iv. Financial cost of an improved design
v. Adverse consequences to product/consumer of alternative design 
c. Crashworthiness doctrine - vehicles must be designed anticipating that some of them may end up in collisions 
3. Inadequate Warnings (includes both instructions and warnings)
a. When: A manufacturer must give a warning when it knows or should have known of a risk of harm to a substantial number of the population that is likely to encounter the product. 
i. Learned Intermediary Rule Exception: If you sell a product to someone who is going to train other people how to use it, those middle people are “learned intermediaries” who will train the ultimate user; as long as the manufacturer has adequately informed/warned the intermediary, they are free to rely on them to relay the warning to the ultimate consumer. 
1. Commonly used in prescription pharmaceutical instances (doctor has a duty to inform the patient so they can consent, Largey) 
a. Exception: oral contraceptives (MacDonald) 
2. Manufacturer still has a duty to adequately warn the intermediary 
b. Whom: A manufacturer must warn the purchaser, the consumer, and persons who foreseeably will be injured or endangered by use or exposure to the product (Palsgraf rule). 
c. Content: A manufacturer must convey a written warning conveying reasonable notice of the (1) nature, (2) gravity, and (3) likelihood of known (or knowable) risks.
i. Hidden negligence standard - reasonable notice & foresight of risk 
d. Cause: A plaintiff must show the lack of warning was the but-for cause of injury.
i. Two step causation analysis: (1) but for the warning, she would not have used the product, (2) but for the product, she would not have been injured
1. Subjective + objective 
ii. Heeding Presumption: Majority of jx allow the jury to presume that had defendant provided an adequate warning, plaintiff would have heeded it.
1. Minority jx use the regular causation rules 
e. Some warnings are unnecessary (“knife is sharp,” “perfume contains alcohol”)
Issue Statements for Principal Cases
· Ducko v. Chrysler Motors Corp.: Where a woman is driving a newly purchased vehicle, and suddenly the vehicle jerks to the right and the steering wheel and brakes locked, resulting in the woman sustaining serious injuries during an accident, but there is no explicit evidence of a specific defect in the vehicle, whether there is sufficient circumstantial evidence surrounding the malfunction of the automobile to establish prima facie the existence of a manufacturing defect? 
· Soule v. General Motors Corporation: Where a woman was severely injured in a car accident when the left wheel of the car broke loose and smashed the floorboard into her feet, and sues the manufacturer alleging that a design defect in the vehicle caused the injury: (1) may a product’s design be found defective on grounds that the product’s performance fell below the safety expectations of the ordinary consumer if the question of how safely the produce should have performed cannot be answered by the common experiences of its users, (2) whether the trial court erred by instructing on ordinary consumer expectations in a complex design-defect case, and (3) when applied to the facts of this case, whether a design defect can be shown under either test? 
· MacDonald v. Ortho Pharmaceutical Corp. : Where a woman takes birth control pills, and is warned of certain risks but not of the risk of stroke, and she suffers a stroke as a result of taking the pills, whether the manufacturer of birth control pills owes a direct duty to the consumer to warn her of the dangers inherent in the use of the pill such that the manufacturer may be held liable on a theory of failure to warn strict products liability? If so, whether the evidence warrants a jury’s finding that the warnings provided by the manufacturer were inadequate?
Hypotheticals
· Hypo: Hammerhead chips away while hammer is being used and causes property damage.  This is only a manufacturing defect if the hammer was manufactured in a way that departed from the intended design (otherwise, probably a design defect). 
· Hypo: A car is known to be defective (bad reputation).  The manufacturer is not protected from liability under the CET - the car must still satisfy ordinary consumer expectations as to how vehicles generally should perform (remember TJ Hooper). 
· Hypo: Park bench has spikes sticking up from it.  If this is a design flaw, the plaintiff could rely on the CET, because ordinary consumers would understand this product defect.
· Hypo: Table saw is built with a defective blade guard.  If this is a design flaw, the plaintiff cannot rely on the CET, because a blade guard is not within the ordinary experience of most consumers (look at general consumers, not construction workers).
· Hypo: Paint manufacturer knows that concentrated paint fumes harm people’s lungs.  The mfr is required to warn about this known risk.  The warning must be clear about why something is a risk (insufficient to say “don’t use in enclosed spaces”). 


C.
Persons to Whom Duty is Owed
Rule: All foreseeable plaintiffs are owed a duty by sellers of products who are in the business of selling products for use or consumption which reach the plaintiff without substantial change. 
Rules
1. Vandermark Rule: retailers are considered sellers under 402(a). 
a. Manufacturers and wholesalers are considered sellers
b. Sellers of used products or houses (except prefab houses) are not sellers 
2. No strict products liability for services (products only).  
a. If a service causes the injury, sue under negligence (or another contracts theory) 
3. Packaging of the product is part of the product for 402(a) SL
a. Includes glass that holds wine in a restaurant (glass is wine’s packaging)
4. No strict liability for naturally occurring things in food (ie., bone in enchilada)
a. Plaintiff can sue on a theory of negligence 
b. Exception: bacteria and mold (can sue under SL) 
5. Hospitals are generally not considered sellers of products (service providers) 
a. Exception: hospital gown that caught fire was considered a product
Issue Statements
· Cafazzo v. Central Medical Health Services, Inc. : Where a patient is fitted with a defectively designed mandibular prosthesis, whether the patient may bring an action for strict products liability under 2nd Restatement 402(a) against the physician and hospital responsible for implanting the prosthesis because they are considered “sellers” of the product? If so, can they be held strictly liable under the four part policy inquiry from Francioni v. Gibsonia?
Hypotheticals
· Hypo: Client takes car to a service station to purchase new tires. Next day, tire disintegrates while driving, but there is no injury.  
· First figure out if the problem is with the product (tire) or service (tire people)
· No SL because economic loss rule 
· Hypo: Client purchases water heater from Home Depot and asks them to install it.  The next day, the water heater blows up and damages the client’s home.  Liability depends on whether the issue was with the product or the service.
· If product: SL for manufacturing or design flaw; implied warranty is possible if 1) got to client without change and 2) horizontal privity alternative C 
· If service: negligence to recover property damage to home 


D.
Defenses 
Rules
1. Misuse: The manufacturer is only liable when the products are being used in a reasonably foreseeable way.
a. Foreseeability depends on intended and actual uses of the product which are well known to the manufacturer and the general public. 
i. Misuse requires unusual/unforeseeable use of the product 
b. Ex - taking someone else’s prescription drugs, taking too much medication, using inhalants to get high, standing on a rolling chair, etc. 
2. Open and obvious flaws: If the defect that causes plaintiff’s injury is an open and obvious defect that people can see and therefore avoid, this undermines the plaintiff’s prima facie case of products liability.  
a. Not an affirmative defense
b. Ex - knives are sharp, razors are sharp, lawn darts are pointed, bulletproof vest with open sides won’t protect your side from getting shot, etc.  
3. Comparative fault: Both contributory negligence and assumption of risk act as affirmative defenses to SL 402(a) actions in accordance with the CF regime.
a. CN: plaintiff entitled to recover 100% of her losses less whatever percentage of her losses are attributable to her own negligence
b. AoR: primary v. secondary (proportional defense) 
4. Preemption, worker’s compensation
Issue Statements
· Daly v. General Motors Corporation: Where the purchaser of a vehicle collides with a metal fence at a high speed, and the door opens during the accident and his body is thrown from the vehicle, and he died from a head injury sustained from being thrown from the vehicle, and his estate has brought an action against all those in the vehicle’s distribution chain for an alleged design defect in the form of the car door’s push button (a) whether the principles of comparative negligence apply to actions founded on strict products liability, (b) whether evidence of “compensating” safety devices installed in the product by the manufacturer is admissible to offset alleged design deficiencies, and (c) whether evidence of a driver’s claimed intoxication or failure to use the vehicles safety equipment may be considered? 
XVI.
Damages
Rules
1. Types of relief available in civil litigation
a. Equitable: court order to a litigant (injunction, declaratory relief, etc.)
i. Rule: to obtain equitable relief, must show remedy at law is inadequate
b. Restitution: measured by other party’s gain (ie., profits from patented product)
c. Damages: money   
2. Types of losses
a. Pecuniary: economic losses (lost earnings, medical expenses, etc.)
b. Non-pecuniary: non-economic losses, physical and emotional consequences of injury (pain and suffering, hedonic, etc.) 
3. Types of damages
a. Nominal: awarded when plaintiff suffers no actual damages, but has made out a case not requiring proof of damages
i. Ex - $1 in nominal damages for intentional trespass w/o damages
b. Compensatory: designed to restore the victim to the position he was in prior to the injury (make the victim whole) 
i. Medical damages past and future
1. Future damages are speculative, must be proven necessary then discounted to present value
ii. Economic damages past and future (lost wages)
1. Future damages calculated w/ mortality tables, present value
iii. Pain and suffering past and future
1. Pain, worry, anguish, grief, humiliation, anguish, & disfigurement
iv. Hedonic damages (loss of enjoyment of life)
1. Separate category in some jx (CA: part of P&S) 
c. Punitive: designed to punish the defendant, awarded under heightened standard (ie., willful and wanton, malicious, etc.) 
i. Designed to punish and deter (rarely awarded, 2%) 
ii. Plaintiff must prove high standard (negligence+) by clear and convincing
iii. Courts also consider defendant’s wealth and outside punishment 
4. Wrongful death and survival actions
a. Loss of consortium: available to surviving spouse and sometimes minor children, includes “loss of services” (economic value brought to household, comfort, companionship, sexual services, etc.) 
b. Wrongful death: independent cause of action available to surviving relatives of a decedent who died b/c of an underlying tort (statutory cause of action)
i. Loss of consortium damages, damages up until death (p&s, medical, etc.)
ii. No emotional damages, generally no recovery for loss of companionship
c. Survival claims: decedent’s estate brings suit for damages (economic) 
5. Duty to mitigate: plaintiff has a duty to act reasonably to mitigate their own damages
6. Collateral source rule: courts refuse to reduce plaintiff’s damages by funds received from outside sources such as insurance
7. Per diem arguments: majority of jx allow 
8. Golden rule arguments: majority of jx don’t allow 
9. Remittitur: a judge may lower the amount of damages granted by a jury in a civil case 
10. Additur: where it’s allowed, refers to trial judge adding damages to jury award 
a. Not allowed in federal courts; only some states allow  
11. Indemnity: one culpable defendant may obtain partial indemnity from another based on a jury’s assessment of their relative degrees of negligence (CF)
12. Contribution: not allowed in tort law 
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