TORTS Outline
NEGLIGENCE
Negligence is conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm
· Negligence refers to both the cause of action and the conduct in question
· Burden on P to show D acted w/out reasonable care

· Holmesian view of negligence (fairness):  injured victims should be compensated because it is fair. If P acted negligently, fairness would not find for P to recover.
· Posner’s view (economic efficiency): support negligence for personal accidental injuries because law should operate to not constraint activity since we want to maximize wealth.  Cannot have strict liability that holds D overly strictly liable.  

· Deterrence argument for negligence: deter bad practice and encourages good practice

· Historical argument for negligence: protects safety while encourage innovation (what is reasonable differs per case)
Element 1 - Duty

· Public policy arguments to think about when analyzing if courts should impose a duty or not:

· Excessive burden

· Open the floodgates/Slippery-slope
· Fake claims
· Duty is a question of law for court to decide 
· General rule: everyone owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harms to others 
· If you did not create the risk of harm, then no affirmative duty to rescue another person in harm’s way
· Misfeasance v. Nonfeasance

· Misfeasance: actively causing harm to another

· Most cases of negligence - whereby D’s conduct results in another’s injury 

· Conduct (include: actively creating risk of harm or failing to do something to prevent a risk of harm) that defendant was under legal obligation to prevent 

· If tortfeasor actively creates risk of harm, either affirmative or omission, then misfeasance 
· Exceptions – courts use public policy to limit duty(see below)
· Nonfeasance: passively allowing harm to befall another – when D has no general duty but there is an exception which makes D liable
· Few cases of negligence 

· Liability imposed only where an exception applies

· When one is not generally required to do anything, harm befalls someone else and there generally would not be any obligation to rescue/protect the victim that’s suffering an injury, unless an exception to “no-duty-to-rescue” rule applies
· nonfeasance, no general duty so only a few exceptions where there would be a duty: undertaking, private right of action, special relationship
· Exception to general rule (i.e. When is there an affirmative duty to rescue another?):
Special relationships:
· Courts often impose a duty to aid based on a preexisting relationship between D and the person who needs assistance – D is not the source of the injury producing contact but because of D’s relationship to the victim, courts impose a duty on D to take affirmative steps to minimize/avert the harm
· Harper (common law examples): common carrier, innkeeper, possessor of land open to the public, D custody of P and P is deprived of normal opportunities for self-protection (ex: prison guard and prisoner, during school hours – teacher and student, hospital and patient, parent-child)

· Other way to argue that a special relationship exists where fact pattern does not meet the above: (Prosser, fn.2 from Harper) P is vulnerable and dependent on D, who holds power over P’s welfare. D received an economic advantage from P ( someone receiving material benefit from patron
· Farwell: social companions on a social venture with an implicit understanding that assistance will be rendered.
· 2 components: social companions + mutual agreement to do something tougher ( gives rise to a mutual expectation of protection 
· friendship alone does not create a special relationship – need both components
· Ex: if F walking down the street and saw S getting beaten by random people – no special relationship exist (contrast with Farwell where F and S agreed to meet up to embark on a social venture)

· Tarasoff: therapist/patient = special relationship – duty to warn
· Tarasoff duty rule – 2 components: 

· (1) When a therapist determines or should have determined that a patient presents a serious danger of violence to a foreseeable victim; and
· ( professional standard
· they have to use higher standard – professional – to identify a foreseeable victim since they are experts
· If a therapist receives information from a patient of a credible threat of serious bodily injury to an identified victim
· (2) the therapist of that patient has a duty to use reasonable care to protect the intended victim against such danger.

· ( reasonable person standard
· when it comes to the steps the therapist need to take to warn victims – they are not experts/professional protectors so use reasonable person standard
· Then therapist has duty to warn potential identified victim
· Courts impose duty on therapist b/c therapist accepts a duty of care by taking charge of a person who poses a risk of injury

· Tarasoff court came up with a new rule (fashioned from the Rstmt rule) because Rstmt rule is too broad
· Policy reason that held doctor has duty to warn ( court prioritizes patient’s life/safety over the policy concern that would preserve patient-doctor confidentiality

· Restatement rule:

· A duty of care may arise from either: 

· a special relation between the actor and third person which imposes a duty upon the actor to control the third person’s conduct, OR 

· a special relation between the actor and the other which gives to the other a right of protection.
· Examples: 
· Duty of hospitals to control dangerous patients
· A doctor must warn a patient if the patient’s condition or medication renders conduct like driving dangerously
· With contagious diseases, doctors may have a duty to members of the family
· Parents have duty to warn a babysitter of the violent tendencies of their child

· State have duty to warn foster parents of the dangerous tendencies of their ward

· Sheriff have duty to warn decedent before releasing a dangerous prisoner

· Employer’s duty to control an employee is presumably based on the benefit the employer derives from the activities of the employees

· Tarasoff: What are the counterarguments to imposing duty?

· Defense and amicus present countervailing policy concerns:

· Predictions of violence are unreliable.

· Inaccurate warnings will harm patients.

· Releasing information violates principles of patient / client confidentiality.
· BUT, courts hold that right to confidentiality evaporates when make statements/expressions of violence towards someone
· bartender – how foreseeable was it that patron will harm girlfriend? How certain?

· Mental capacity of patron – incapacitated? 

· Relationship between bartender and patron 

· If court determines that bartender is presented with credible threat/stmt of violence from patron (bartender standard determining if credible), then duty to warn (reasonable person)
· Note 1

· Tarasoff duty applies to therapist but courts have refused to expand duty to other areas like surgeon

· Note 1 b – although misdiagnose, but the special relationship between doctor-patient cannot extend to unknown victim 

· Note 1 a – doctor had duty because doctor continued to treat the patient up until an age where it is foreseeable that patient might be sexually active (whereas in note 1b – doctor did not continue to treat)

· Note 3 

· Tarasoff duty does not apply where risk is self-inflicted harm or mere property damage

· Ex: doctor has not duty to the parents of a patient who committed suicide

· For the situations mentioned in note 1 and 3, court is not saying there is definitely no duty but just saying no duty if apply Tarasoff ruling
D voluntarily assumed assistance/commenced rescue - undertaking
· When D commenced rescue, D has duty to complete rescue

· How does D commence rescue? 2 approaches:
· (i) When D’s action made it so that there is a forgone opportunity for P to be rescued by someone else ( D has duty to complete rescue with reasonable care
· Example from Farewell: S commenced rescue when picked up injured F and drove F around in S’s car. S’s action made it so that there is a forgone opportunity for F to be rescued by someone else.  But even if picking S up and driving around did not commence, S can still argue that D commenced rescue when S put icepack on F and did not complete rescue as S abandoned F 
· (ii) When D’s action worsen P’s condition ( D has duty to complete rescue with reasonable care

· But if D did not know of P’s condition and took reasonable steps to commence rescue, which worsened P’s condition, D would not be liable
· Limitation to commence rescue rule:

· If A picked up B and commenced rescue but abandoned rescue (ex: B is too heavy for A to move so left B there), A’s liability could be avoided if:

· A and B has no relationship (i.e. strangers, or friends but no on social venture), and 
· A’s commenced rescue did not worsen B’s condition
· Policy argument supporting notion that once a rescue is commenced, it should be reasonably completed:
· one person commencing rescue, it prevents someone else from rescuing that victim (precludes the victim of the opportunity for someone else to rescue)

· we don’t want to encourage careless rescue; want to encourage reasoned/deliberate rescue 

· easy rescue – only a few states that have statute that imposes a fine if the person does not rescue when it’s easy rescue 

· but all states have statute to require the report of child abuse
D non-negligently injures another or created the risk of harm - Misfeasance
· Misfeasance: actively causing harm to another

· Most cases of negligence - whereby D’s conduct results in another’s injury 

· Conduct (include: actively creating risk of harm or failing to do something to prevent a risk of harm) that defendant was under legal obligation to prevent 

· If tortfeasor actively creates risk of harm, either affirmative or omission, then misfeasance
· Creation of injury: D (either negligently or innocently) injures another, then D has a duty to take reasonable care to prevent further harm

· Creation of risk: D innocently creates a risk, and then discovers it, then D has a duty to take reasonable steps to prevent the harm from occurring.
Implied private right of action from statute

· when there is a statute (that is not about civil liability but about advancing public safety) that is intended to protect the plaintiff from the injury that they suffered

· But, unlike negligence per se, there are a few different consideration that deals with whether the statute should empower plaintiff to raise a cause of action 
· One way to invoke a duty is through a statute

· by implying a private right of action

· One way of establishing breach is through a statute

· by showing that a defendant’s violation of a statute breached the relevant standard of care (negligence per se)

· These statutes are “private cause of action” 

· By applying a private cause of action via statute – it is another way to establish a duty when otherwise would not have duty
· 3-part test for a private right of action:

· (1) Was statute intended to protect a class of people from a particular type of harm?

· Same as negligence per see to determine if statute is appropriate

· Intent of statute has to match the type of harm and class of person the victim suffered
· Statute does not explicitly give rise to a private right of action/civil action
· i.e. Statute has to be silent about civil liability 
· Statue has to be about advancing public safety

· This element is about policy

· (2) Would a civil remedy promote the legislative purpose of the statute?

· Ex: Martin case – civil remedy would promote legislative purpose as would discourage violating statute, which advances public safety – which is the goal of the statute
· (3) Is a civil remedy consistent with the legislative scheme?

· Legislative scheme is the logistical pragmatics of how the legislature enforce statute
· Private right of action allows import statute into duty portion for negligence

· Whether the legislative scheme already provides a way to enforce statute – if so, then allowing private right of action would duplicate it
· Ex: for traffic statute, there are cops and administrative scheme in place the legislature designed to ensure compliance with that statute – adding a civil remedy would duplicate it
· Ex: if the statute doesn’t say anything about not being able to file civil lawsuit; civil lawsuit is not inconsistent or impede criminal scheme 

· D’s argument: double punishment, intent to punish where as civil lawsuit is intended to compensate victim, there are other causes of action that the victim can sue D for – therefore P using this statute in civil case is inconsistent with legislative scheme

Rowland factors

· If cannot establish exception to general no-rescue duty rule, then this case has a final catch-all balancing test relying on public policy
· Rowland factors:

· 1) foreseeability of harm to the plaintiff
· Note: foreseeability factor tends to be the trigger but need to look and balance the other factors (b/c even if foreseeable, doesn’t necessarily mean you are liable)

· 2) degree of certainty that the plaintiff suffered injury

· 3) closeness of connection between the defendant’s conduct and the injury suffered

· 4) moral blame attached to the defendant’s conduct
· Especially when D is in a unique position to prevent harm

· Ex: police officer who stops a drunk driver is in a unique position to prevent that driver from causing an accident
· 5) the policy of preventing future harm
· 6) the extent of the burden to the defendant and consequences to the community of imposing a duty 
· Ex: if imposing a duty would create excessive burden on D or the community
· 7) the availability, cost, and prevalence of insurance
· In Randi, there was an indirect reliance (school relied on letters of recommendation but students are the ones likely to be harmed and students did not rely on the letters of recommendation) ( court prioritizes student safety by considering public policy
· Randi Holding (pg. 145)

· “…the writer of a letter of recommendation owes to third persons a duty not to misrepresent the facts in describing the qualifications and character of a former employee, if making these misrepresentations would present a substantial, foreseeable risk of physical injury to the third persons.”

· “In the absence, however, of resulting physical injury, or some special relationship between the parties, the writer of a letter of recommendation should have no duty of care extending to third persons for misrepresentations made concerning former employees.”

· “In those cases, the policy favoring free and open communication with prospective employers should prevail.”
Public policy dictating no duty or limited duty

· A court has power to prioritize the policy consideration when it comes to deciding whether a defendant has a legal duty of care when caring for another person, when normally that defendant would not have such legal duty 

· The question of whether a legal duty exist when there otherwise is no legal duty is entirely up to the court (question of law) - not jury question 
· When court finds compelling reason to expand duty, they will expand – sometimes when no duty to warn, but Tarasoff court found there to be a duty on the doctor to warn
· Courts can also decide to limit duty when public policy dictates courts to do so, even if D engaged in risk-creating activities (misfeasance) 
· Duties of non-parties to a contract
· Strauss: “…while the absence of privity does not foreclose recognition of a duty, it is still the responsibility of courts…‘to limit the legal consequences of wrongs to a controllable degree,’ and to protect against crushing exposure to liability.  ‘In fixing the bounds of …duty…policy play[s] an important role.  The courts’ definition of an orbit of duty based on public policy may at times result in the exclusion of some who might otherwise have recovered for losses or injuries if traditional tort principles had been applied.’”

· Factors to take into consideration: 

· Does privity matter? Depends on policy

· Court made an arbitrary bright-line rule: those who do not have direct K w/ ConEd, do not recover from ConEd 

· When do you invoke privity in tort? 
· Invoke privity to limit liability (ex: PG&E would invoke privity to limit its liability in the CA wild fire class action lawsuit)
· Policy consideration: if allow everyone suffering from blackout would open the floodgates, which results in administrative disaster for the courts
· Crushing liability? 
· Public policy favors limiting duty to avoid crushing liability when D provides a public good/utility

· causing the utility to go under then there is no utility for the public (bankruptcy leads to unavailability of public good)
· Court less likely to limit liability if D provides service that serve very few people and where another company can easily replace and provide same service
· Direct and demonstratable reliance by a known and identifiable group?

· Are there administrative problems of enforcing a duty?

· MacPherson: Duty? Yes, Injury was foreseeable.  No privity required. 
· In Macpherson case: plaintiff injured in vehicle accident but plaintiff was not the direct purchaser of the steering wheel of car and court held that privity is not required for tort
· Moch: Duty? No, B/c failure to provide water pressure was “Nonfeasance” as parties were not in privity, and “enlarging the zone of duty would unduly extend liability.”
· Court was wrong to state that D’s failure to provide water was nonfeasance, this was actually misfeasance as D had duty to provide water.  
· Court used privity to limit D’s liability to prevent D from crushing liability 
· Strauss (ConEd): Duty? No, Duty limited to those in privity because of crushing liability. 
· P fell down stairs of building that was owned by D due to blackout. ConEd had K with D to provide electricity (ConEd provided electricity for the state of NY)  – Strauss (P) did not have K with ConEd as Bell Realty (D) as the landlord had K with ConEd. Court used privity to limited ConEd’s duty.
· Court used public policy to limited ConEd’s duty to only those with privity.
· Palka: Duty? Yes, if there is direct and demonstrable reliance by a known and identifiable group.
· P was nurse who was working in a hospital when a fan fell and injured her. The maintenance company was in contract w/ hospital. D tried to use privity argument to absolve itself from being liable to P
· Court distinguishes Palka from Strauss – direct and demonstrable reliance by known and identifiable group 

· Court considers the plaintiff’s injury in Strauss (falling down stairs) to be incidental/collateral, where in Palka, it was obvious that the injury resulted from D’s negligence
Duties of alcohol providers

· Social host

· Social hosts have duty to their guest to provide the same expectation of safety that it would have for him/herself because social hosts are not gaining a material benefit
· No heightened expectation of safety that social guest entitled to from social host
· Most of the time, social hosts are not liable UNLESS they have knowledge of a dangerous condition that their guest is not likely to discover themselves (nonobvious) 

· BUT, if the dangerous condition is obvious (ex: large pothole that was easy to see on drive way) – then not liable if guest is injured 

· Generally, social hosts will not be liable for a dangerous condition that injuries their guests that they themselves are not aware of 

· BUT, if social host negligently injures social guest (ex: pouring hot coffee on guest), then liable
· General rule for social host for alcohol provision:

· Social host is not responsible if they throw a party and an adult guest leaves intoxicated and injuries another person 

· BUT this rule changes for children

· If social host provides alcohol to those underage, then generally there is a duty to prevent injury to minor that becomes intoxicated
· Commercial providers

· Have greater duty of care to reasonably serve alcohol so it does not create unreasonable risks of harm to 3rd party victims that might be exposed to its patrons for drunk driving

· Reason commercial vendors have heightened standard is because commercial vendors receive material benefit ($$) and are better suited to monitor and prevent injuries
Duties of chattel suppliers – negligent entrustment

· A defendant who supplies a chattel, has a duty to not let it fall into the hands of another, whom the defendant knows or should know, may use it in a manner involving unreasonable risk of physical harm to himself/herself or third persons.

· Typical cases: lending your car to an intoxicated driver or allowing your gun to be borrowed by someone likely to misuse it.

· Unreasonable for D to lend car to someone who is intoxicated – highly foreseeable that person will drive D’s car while intoxicated and injury someone

· This kinds of case comes up frequently so D has duty to not negligently entrust car to someone who foreseeable will injury someone

· But, duty IS NOT limited to cases where the D owned or controlled the instrumentality.

· And, sometimes there is NO duty even where a D did own or control the instrumentality
· Vince v. Wilson – case where aunt gave nephew $$ to buy car from dealer.  Aunt knew nephew was incompetent to drive and even told car dealer this information. 

· Aunt liable: $ provided was directed at purchasing the car, it is as if she had entrusted the car and highly foreseeable that nephew would cause injury to third party (risky driver – failed driver license test and abuse drugs & alcohol)
· Car dealer liable: although not in a position to know if the car buyer (nephew) was competent and no duty to monitor the safety of drivers that potentially use the car ( argument was defeated because there was evidence that car dealer knew nephew had no license and failed driving test (aunt told car dealer during sale)

· Therefore, dealer should’ve prevented/stop sale
· Precedent this case set: if dealer has some knowledge of foreseeable risky behavior, then duty to not sell car
· Most negligent entrustment cases require fact-specific analysis because no bright-line rule against sellers of dangerous weapons (guns, cars, etc.) to someone

· How far does negligent entrustment go?

· No liability for financial lenders/co-signers 

· Co-signing/financing differs from giving money to purchase car – court argues that co-signing/financing is just financing car (isn’t directly enabling)

· Peterson v. Halsted (pg 184) - In Peterson, the accident happens 3 years later, whereas in Vince, accident happens right after buying car

· Is owner of car liable to third party if leaves key in ignition and car stolen by thief?

· Likely car owner will not be liable for injuries to thief b/c by undertaking that risky behavior of stealing someone’s car, it is foreseeable to thief that they can injure themselves 

· Likely not extend to third parties, unless highly foreseeable –for truck case (owner of truck leaves key in truck overnight in public place – truck owner liable for injuries to third parties because highly foreseeable injury will occur)
Duties of landowners and occupiers
· 2 approaches:

· Traditional common law approach

· Rowland test 

· Note: Courts divided as to which approach to use – still 50% of courts use traditional CL approaches

Approach 1 - The Traditional Common Law Approach – bright line rules

· Step 1 - Determine the plaintiff’s status.
· Invitee

· A business invitee: Enters land with permission (express or implied) for a purpose directly or indirectly connected with possessor’s business.

· A public invitee: Enters land open to the public for a purpose for which the land is held open to the public.
· Licensee

· Enters land with permission (express or implied), but NOT for a business purpose that serves owner/occupier 
· includes social guests
· No material benefit to landowner
· Facts that change licensee to invitee: 

· if landowner received material benefit 
· landowner’s invitation is to the public
· Trespasser

· Enters land without permission and whose presence is either unknown or objected to if known

· Step 2 - Determine the precise duty that attaches to an entrant with that status.
· Invitee
· highest standard of care – reasonable care
· Duty to exercise reasonable care to protect against both known dangers and those that would be revealed by reasonable inspection 
· Licensee

· Duty to protect against known, non-obvious dangers 
· Licensee’s expectation of safety is the same as the landowner 
· Landowner only has duty to protect licensee against dangers that the landowner knows/should have know and the danger is non-obvious to licensee
· When danger is obvious, not duty to make it safe to licensee
· Trespasser

· No duty to protect against dangers. 
· Duty only to avoid willful misconduct or reckless disregard of safety
· EXCEPTION: children – attractive nuisance
· Duty to trespassing children

· When artificial condition causes physical harm

· Landowner knows or has reason to know children will trespass

· Landowner knows or should realize the condition creates an unreasonable risk of death or serious harm to children

· Children did not discover or realize the risk

· Balance of utility and risk supports eliminating condition

· Landowner failed to exercise reasonable care

· Ex: there is a danger that children will encounter when drawn to the landowner’s land b/c children unlikely to discover or realize that risk – landowner has duty to make danger safe for children
Approach 2 - Rowland test (modern approach)

· Rowland factors to consider in evaluating whether landowner has exercised reasonable care (jury to decide whether or not such factors establish a breach):

· Foreseeability or possibility of harm
· Plaintiff’s status does “not determine the duty that the landowner owes to him or her”….BUT “they remain relevant in determining the foreseeability of the harm under ordinary negligence principles.”
· Purpose for which the entrant entered the premises

· Time, manner, and circumstances under which the entrant entered the premises

· The use to which the premises are put or are expected to be put

· The reasonableness of the inspection, repair or warning

· Opportunity and ease of repair or correction or giving of the warning

· Burden on the land occupier/community in terms of inconvenience or cost in providing adequate protection
· Under modern approach, still need to identify the reason the person entered the property to distinguish if individual is a trespasser

· Under modern approach, landowner has duty to exercise reasonable care in the maintenance of their premises for the protection of lawful visits

· BUT: no such duty for trespassers (as one does not owe duty to exercise reasonable care to those not lawfully on one’s property)
· Heins v. Webster County
· Courts rejected CL approach as D should keep property safe regardless of status of individual as it would not be any more burdensome 

· Shifting the losses to victims that don’t fall within traditional CL category of invitee is not fair 

· Court wants P to recover so must disregard CL approach and instead use modern test
Duty of Landowners to Prevent Criminal Acts
· A landlord who is aware or should be aware the risks of danger possessed to its tenants (ex: if apartment building in high crime neighborhood and security system is not working), if tenant is injured as a result of the criminal acts of third party, then landlord likely liable to tenant 

· Depends on foreseeability - businesses have a duty to protect patrons from foreseeable criminal harm
· Balancing approach to determine if foreseeable

· Balance the foreseeability of harm against burden of imposing a duty to protect against the criminal acts of third persons 

· High degree of foreseeability of harm and the probable harm is great, the burden imposed upon defendant may be substantial

· Lesser degree of foreseeability is present or the potential harm is slight, less onerous burdens may be imposed

· Landowners have general duty of reasonable care to protect its patrons from criminal activity of third parties

· To determine what is reasonable has to do w/ foreseeability of danger and burden is taking adequate precautions to prevent danger
Duty for non-physical harms

· Note: this is only to establish if there is a duty, not if D is actually liable (which would require rest of negligence analysis)

· There is a duty to protect against emotion harm when:

(1) Emotion distress (ED) follows from actual physical injury

· This is not a separate cause of action of NIED

· This is raised when P is asking for damages – pain & suffering

**below are causes of action of NIED***

(2) ED results from imminent threat of physical injury

· When the fear of injury is to one’s self
· Zone of danger 1 test
· when treat of physical harm is so proximate and immediately that ED would naturally result 
· focus on if immediate or imminent physical injury 

· do not need actual physical impact – mere fright from reasonable fear of immediate personal injury is sufficient 
· ED follows from threats of physical injury such that that distress would’ve follow if that P had been injured b/c the threat of injury was so immediate and proximate, then P should be able to recover for those ED damages
· NIED to a direct victim/P who suffered imminent threat of physical harm from a near miss
· Falzone– almost hit by car which is enough to recover ED as threat of injury is immediate and imminent and injury would’ve been serious (ED can be shown by physical manifestations)
· Where negligence causes fright from a reasonable fear of immediate personal injury, and fright results in substantial bodily injury or sickness, damages for emotional distress are recoverable.
· she was threatened by physical injury but physical injury didn’t occur 
· If P can show credible evidence (ex: medical testimony) about P’s manifestation of ED, then satisfies physical symptoms
· BUT, this does not apply to cases involving exposure of toxins/asbestos b/c of the 

· long latency period for the manifestation of symptoms of a disease 

· low likelihood that the being exposed to toxin will cause someone to develop the disease 

· unavailable scientific method to identify disease
· Buckley - fear of physical injury from a toxic chemical (asbestos) – exposure over time – no recovery when threat of physical injury is a latent disease, unless there is physical impact 

· very few opportunities to recover for ED for latent diseases as can’t prove threat of injury is immediate/imminent
· P was exposed to asbestos when working over long period of time and scared he was going to develop cancer

· Although P was in the zone of danger but could NOT recover b/c difficult to prove that cancer (latent disease) will likely result from the exposure to asbestos

· Really difficult to predict if someone will get cancer from being exposed to asbestos above 50%

· So court concluded this is not immediate proximate

· Examples: 

· Lawson v. Mgmt Activities – people on the ground saw plane crash near where they were standing

· Court did not allow for recovery here b/c proximity (Ps not close enough), time factor (was not immediate), not in zone of danger
· Contrast w/ passenger on the plane that crashed

· Passengers in zone of danger – perceives immediate threat of physical injury (close proximity) 

· Hypo: a postal worker who gets exposed to anthrax due to employer’s negligence of failing to screen mail before being handled by postal worker. Postal worker suffers ED as fear he will die.  P does not die.  Will P be able to recover?

· Dying from anthrax is more immediate than from exposure to asbestos (likely have a better case from Buckley)

· For the 24 hours of suffering ED after being exposed, physical injury was imminent
· courts are unlikely to allow P to recover for fear of contracting HIV – why is this?

· Only allow recover when there is some real impact (ex: actual penetration of needle into P’s body)

· Without evidence of real impact, courts unlikely to allow P to recover 

· risk of harm to advance for treat of contracting HIV/AIDS cases – unreasonable to be afraid of contracting HIV/AIDS when there is no credible evidence that one even encountered it – this is a public health education concern
· Policy concerns courts take into consideration:

· Floodgate 

· Fictitious injuries 

· Scope of liability to D
(3) P is a direct victim of conduct that creates an unreasonable risk of ED

· Direct negligent behavior that directly inflicts severed ED
· Where defendant should have reasonably foreseen that serious ED would result from his negligence, defendant is subject to liability.
· Requirements:

· (1) foreseeability

· This is the trigger justification for D having duty to protect P from ED

· But, foreseeability alone is not enough b/c would open floodgate, fraudulent claims, too much liability for D

· Court limits foreseeability based on familial relationship – when death/serious physical injury to close family member, foreseeable that family members are exceptionally vulnerable
· Courts limit foreseeability based on serious ED – serious ED is distress that “a reasonable person, normally constituted, would be unable to adequately cope with.”
· (2) unique relationship

· Hospital/mortician and family members
· (3) P suffered ED

· Serious emotional distress is distress that “a reasonable person, normally constituted, would be unable to adequately cope with.”
· Gammon: when P was given a severed limb by hospital after his father passed away at hospital when P was told that the package contained father’s belongings
· Foreseeable

· Family relationship (death of a family member) and foreseeable ED 

· Unique relationship

· unique relationship between P and deceased, and unique relationship between P’s deceased father and D (P trusting D to take care of P’s deceased father)
· P suffered ED - Court found it sufficient that P showed severed ED from his testimony alone (no need for medical evidence) b/c so highly foreseeable that will suffer ED
(4) ED results from physical injury to another-bystander emotional harm

· Fear of injury to someone else (either close relative or immediate family member)

· 2 approaches:

· (i) Dillon-Portee (DP) Test - P may recover for NIED if he or she proves:
· 1. Negligence that caused death or serious physical injury to a victim. 

· Has to be death or serious injury 

· 2. A marital or intimate family relationship with the victim.

· not as restrictive as “zone of danger 2” which requires immediate family member; 
· here, familial relationship does include: married couple and someone who is engaged, cousins, immediate family members

· does not include not non-married couple (ex: bf/gf) 
· 3. Observation of the death or injury at the scene of the accident.

· Requires “direct sensory and contemporaneous observance” – foreseeability of severe ED
· Otherwise, open floodgates

· Hypo: What if there are media coverage of accident and family member sees the other family member suffering serious injury/death? 
· That family member likely canNOT recover b/c open floodgate if accident causes many deaths

· Hypo: if family member was outside burning building – while did not actually see husband being on fire inside building, the wife would have an argument for recovery (knows her husband in that burning building – she can show direct and contemporaneous observance – she can hear him)

· 4. Resulting severe emotional distress.
· Portee Case – mom witness her young child being stuck between elevator and wall
· (ii) Zone of Danger 2 

· Requires: 

· (1) for bystander observing serious injury or death (be in zone of danger) 

· injury perceived could be immediate/imminent
· within zone of almost suffering imminent threat of physical harm
· (2) bystander is an immediate family member

· “Allows one who is himself or herself threatened with bodily harm in consequence of the defendant’s negligence to recover for emotional distress resulting from viewing the death or serious physical injury of a member of his or her immediate family….” pg. 292 n.7

· Under this test recovery is based on threatened physical harm to plaintiff and witnessing physical harm to another.

· More restrictive DP Test
· Johnson v. Jamaica Hospital - While it is foreseeable that parents of a child kidnapped from a hospital will suffer emotional distress, they have no cause of action against the hospital because the hospital owed no duty to them directly
· hospital did not owe duty to parents as only owe duty to the baby
· There doesn’t seem to be limitless liability problem here (one hospital, limited timeline of hospital looking after baby)
Loss of consortium 

· Loss of consortium usually brought by the immediate family member (usually spouse; some extend to parent-child) of the victim that was injured by D

· Arguing that b/c of D’s negligence injuring the victim, it caused spouse of the victim to suffer loss of consortium – losses of companionship, dependence, reliance, affection, sharing and aid that derived from martial relationship

· So should be compensated 

· Deprived of spousal relationship 

· Damages suffered if the spouse died (value that spouses provide to each other; could be material (ex: income from spouse) and intimacy)

· Now has been extended to include loss of companionship 

· Parent-child – damages based on losing the child (earning potential and intangible value the court should be willing to compensate in monetary terms)

· Closeness of relationship 

· Ability of mother’s ability to have more children (for young parent, defense could argue that mother is capable to having another child so less damages)

· Before child turns 18, child’s value to parent is negative so plaintiff’s lawyer would argue for prospective value of the child to parent had the child lived past 18 (child’s earning potential, adult child’s ability to care for parents, parents’ degree of reliance on child’s earning and guidance/care)
Element 2 - Breach – see midterm outline (not tested on final)
Element 3 - Causation

· Causation requires both (1) actual cause and (2) proximate case
Cause in fact or actual cause
· Factual cause has to do with the logical connection 
· Easier to prove but b/c of the chain of event that occurred in causing P’s injury, proximate cause is required to limit liability of D (wouldn’t be fair to hold D liable for entire chain of event)
· Just need to show that “but for” D’s negligent conduct, the P would not have suffered injury
· “But For” test - Actual cause for necessary cause
· The plaintiff must show that but for the defendant’s negligence, the harm s/he suffered would not have occurred.
· X must have been necessary for the outcome Y
· BUT, does not require X be the only cause, so long as X is “a” cause it is sufficient
· When multiple necessary causes – ex: A is building a chmney on top of a house while pedestrians are using sidewalk below. B, general contract, was required to place protective scaffold with a roof over the sidewalk to protect pedestrians from falling objects during construction, but failed to do so. A drops a brick and injures C (pedestrian below).  The negligent acts of both A and B are “but for” causes of the harm as the accident would not have happened if A had not dropped the brick, or if B had put up scaffold.
· while it is true that either D’s negligent act was not enough o cause the accident alone, each act was a necessary antecedent to the harm (each contributed to the accident); if we take away the negligence of either D, the accident would not have happened – both negligence acts are causes of the injury under the “but for” test
· For causation analysis, must:
· 1) Identify X and Y
· X = D’s tortious conduct 
· Y = physical harm suffered by P
· 2) What would have happened (in terms of Y) if X had never occurred?
· Stubss – although there were more than 1 possible causes for P’s injury, only 1 of which D may be liable and injured party establishes facts from which inference based on reasonable certainty (preponderance/more likely than not) can be draw that direct cause of injury was the one for which D was liable, injured party has shown causation
· Zuchowicz case – 2 causation issues re. P’s injury: 

· P prescribed drug – was drug but for causation of P’s injury 

· But for ingesting the drug, P would not have died – factual cause linking drug manufacturer to P’s injury
· P prescribed overdose of drug  - was the OD a but for cause of P’s injury

· second “but for” of the OD of drug as she is suing the doctors that prescribed her the OD amount - this links doctors to P’s injury

· Admissibility of expert testimony – “Daubert test” – which gives courts a more robust gatekeeping role in determining if expert’s testimony is relevant and credible to P’s case
· Daubert allows judge to admit expert testimony who provides theories, as long as theory based on reasonable minority of expert (just need to be accepted by minority)

· No longer based on proven theory

· in Zuchowicz’s case, this was important b/c no testing done that drug causes injury like P 

· Experts testify that but for the OD of the drug, she would not have died

· “Post hoc, ergo propter hoc” – can’t assume that just b/c an injury occurred after some event, that previous event was the cause of the injury 
· courts in Zuchowicz wanted to avoid this logic fallacy – to distinguish causation from correlation 

· don’t want to conclude that b/c she died after taking the drug, then the drug was the cause of the injury

· So there is 2-step test:

· (1) if a negligent act was deemed wrongful b/c that act increased the chance that a particular type of accident would occur; and

· (2) mishap of that very sort did happen

· Then, up to D to bring evidence denying but for cause and suggest that in the actual case the wrongful conduct had not been a substantial factor
· When there is multiple Ds and necessary causes, must apply “but for” test for all Ds – necessary causes (when both D’s negligently conduct were necessary in causing P injury)

· The multiple negligently Ds were necessary causes 

· Ex: C gets injured in accident by negligently driving of A and B. C would argue that but for both and A and B’s negligently driving, C would not have been injured
· When “but for” test does not show causation, but court thinks D should be treated as a cause to harm, impose alternatives to “but for” test:
· “Substantial Factor” test - Actual cause for multiple sufficient causes
· When there are multiple sufficient causes (not necessary causes), meaning each cause could have been sufficient to cause P’s injury
· 2 Ds act negligently and either act would suffice to cause P’s injury

· “but for” test fails because either causes could’ve been sufficient to cause P’s injury

· Twin Fires Problem 

· Two negligently set fires occur simultaneously, burning down P’s house 

· Two fires occur simultaneously, burning down P’s house

· One is negligently set, the other is not

· “But for” test fails because P’s house would have still burned down even in the absence of one of the negligently set fires.

· “Substantial factor” test satisfied because each negligently set fire is a “substantial factor” causing P’s house to burn down. 
· Note: when it is impossible for P to identify D that caused P’s harm, use either:

· alternative liability – Summer v. Tice

· market share liability - Hymowitz
· When multiple D’s “caused” P’s injury, they may be jointly and/or several liable
· Trigger when there are multiple Ds 
· What is the basis for finding them jointly and severally liable?  When are multiple defendants jointly and severally liable?

· When cannot appropriation negligence to any particular D.  Treat each D liable for the full amount of damages.  If insolvent D, the solvent D will have to pay the total amount of P’s injury.

· Modern version: several liability – require jury to allocate fault by % and each D is only liable for his/her own % of fault. Any insolvent D will prevent P from getting full recovery.

· Joint and several liability – each D is liable for entire judgment
· Allocation of liability is left to the tortfeasors

· Risk of Ds’ insolvency is placed on the tortfeasors and allows P full recovery

· When are multiple defendants jointly and/or severally liable?

· concurrent tortfeasors (ex: twin fire problems) – when P’s injury can be traced back to the negligent conduct of multiple Ds (whether necessary or sufficient cause)

· inability to apportion (ex: when the evidence presented it is impossible to allocate fault)

· acting in concert (ex: when D agree to engage in an actively negligently and injures P – need explicit agreement)

· other vicariously liable defendants (ex: hospital that employed doctor that committed medical negligence)
· Alternative liability (Summers –  2 Ds shot P but P’s injury one from 1 shot)
· Rule: 

· When two (or more) defendants committed same act, 

· that both were negligent, and

· one or the other act injured P, 

· But, it is uncertain which one caused P’s injury, 
· Then, each defendant is jointly and severally liable for the entire harm, unless the defendant can show his act did not cause the harm. 
· Burden shifts to D to show he had not caused the injury
· P doesn’t need to identify the identity of the actual D that caused the injury to P’s eye.
· P just need to produced evidence giving rise to an inference of negligence which was the factual cause of the injury ( then burden shifts to D to explain cause, if cannot show which one is liable, both are joint and several liable to P

· Summers v. Tice: 
· Two defendants each shoot negligently in plaintiff’s direction.  Plaintiff is hit, cannot show which gun fired the shot that hit him

· Market share liability (Hymowitz)

· Rule: 

· When manufacturers acting in a parallel manner to produce an identical, generically marketed product, 
· which causes injury many years later to Ps, then
· Ps can sue all the Ds that participated in that market,

· Assuming court has found that Ds are found at fault

· Each D is liable for part of P’s damages 

· Each manufacturer’s share of liability is determined by the proportional market share sold in the relevant market area

· court has to determine what the relevant market is
· this means P might not recover 100% as Ds are not jointly and severally liable
· Hymowitz:
· Children of mothers who ingested DES sue manufacturers for latent cancer.
· Alternative liability would not work b/c:
· Drug manufacturer are not in any better position to know the mother’s ingested 

· Too many Ds to appear in court
· National market used b/c products available throughout the nation so doesn’t make sense to limit market to just NY state
· How does court appropriation liability?

· Ds are not allowed to exculpate – b/c manufacturer makes DES available in the market are all engaging in negligent conduct so do not care that a particular manufacturer didn’t produce the bill that the mother ingested – so all should be held liable

· There is 1 limitation that Ds can enjoy:

· Ds only accountable for the % of the market 

· Although all Ds are accountable (unless insolvent), they are not jointly and severally liable
· Several liability – each D liable for only portion of judgment attributable to D’s fault
· It is up to the plaintiff to bring all potential defendants into the lawsuit
· Risk of Ds’ insolvency is placed on P

· Jury to allocate % of fault

· Example: Driver A is speeding and is unable to stop when Driver B runs a red light.  Driver A must swerve to avoid colliding with Driver B and in doing so hits and injures Driver C, who is driving lawfully in the lane parallel to Driver A.
· Which driver was the actual cause of Driver C’s injuries?

· Necessary cause – but for the negligently conduct of both A and B, C would not have been injured 

· Both A and B are liable (can’t treat their conducts in isolation when it is multiple necessary causes – must run but for against BOTH) 
· Assume Driver’s C’s injuries are $20,000.  Who is liable and for what amount?

· If joint and several liable – each D would be individually liable for the entire amount ( if full recovery of P is more important than holding both Ds liable for their negligently conduct 

· If several liability - % allocation  ( if focus is on ensuring both Ds are held liable for their negligent conduct

· Note: if jury knew one of the Ds were insolvent, could affect % allocation to ensure P gets more recovery
(B) Proximate cause
· The cause that’s more proximate to P’s injury, so the actor that negligently caused that event is liable, which may or may not be D
· Jury use proximate cause to cut off D’s liability when D’s negligent conduct starts a chain of events
· Unforeseen Harm

· Rule: The harm that P suffered, has to be within the scope of risk that D’s negligently conduct created – scope of risk is foreseeability (Type of harm P suffered must be foreseeable)
· P would want to argue for a broader scope of risk

· D would want to argue for a narrower scope of risk

· An actor is not liable for physical harm when the tortious aspect of the actor's conduct was of a type that does not generally increase the risk of that harm
· Application: 

· Driving at an unsafe speed does not increase the risk that a tree branch will fall on you.  It’s not the speeding that was the proximate cause of that injury, it is the falling tree branch that is the cause for liability. 

· Placing rat poison where someone might drink it does not increase the risk that it will catch fire.  

· The fact that the gun was loaded does not increase the risk that it will be dropped.
· When extent of harm need not be foreseeable:

· Eggshell Skull Plaintiffs

· Rule: Liability for the full extent of the harm, even if the extent is unforeseeable.

· Application: Characterize the defendant’s acts as creating a foreseeable risk of (initial) physical injury to this plaintiff, physical injury occurs, the extent of the harm is then irrelevant.
· P first has to establish that D negligently caused P’s harm
· The extent of the injury doesn’t have to be foreseeable BUT the initial injury does have to be foreseeable
· Secondary Harms

· If a D negligently injures a P, D is held liable for any secondary harm suffered by P as a result of D’s original negligent conduct
· the “normal consequences” test 
· Medical negligence is a “normal consequence” of negligence

· the “normal efforts” test

· Rescue is a “normal effort” of negligence – if negligence occur during normal effort an results in aggregated harm to P, the original D is liable for the full extent of P’s injury
· Note: If P’s primary injuries are ED and also have history of depression and attempted suicide, D is generally not held liable for if P engages in mental illness driven self-harm – courts draw bright-line rule
· Ex: Railroad accepts motors from Pollock for shipment.  B/c Pollock needed motors to finish a product, Pollock requested delivery within 10 days.  Through Railroad’s negligence, shipment of motors is delayed for 5 days. Then, while in transit on broad Railroad’s train, the motors are damaged in a flood.  Is Railroad liable?
· The risk that of harm resulting from Railroad’s negligent delay was the risk of harm that Pollock would suffer commercial losses.  Here, the injury was the motors were damaged in a flood, which is not within the scope of risk that resulted from Railroad’s negligent act.
· Unforeseen Manner 

· Note for intervening and superseding cause, there must’ve been another act after D’s negligent act; and both acts together lead to P being injured 
· Intervening cause
· does not break chain of event from D’s negligent conduct to P’s injury 
· does not absolve D of his/her negligent conduct

· b/c P’s ultimate injury is still within the scope of risk created by D’s negligent conduct
· Superseding cause

· Does break causal chain b/c the second act brought about a harm that P suffered to be unforeseeable or outside the scope of risk that was created by D’s negligent act
· Doe v. Manheimer (overgrown bush rape case)

· D’s negligent conduct: overgrown bush/vegetation
· P’s injury: rape by 3rd party 

· Even though the overgrown bush was a “but for” cause, it was not the proximate cause because the rapist was a superseding cause, which defeat proximate cause 

· P’s harm was outside the scope of risk created by D’s negligent conduct 

· contrast w/ note case where D negligently failed to put in fire escape in building and P was injured when arsonist set building on fire – court held D liable b/c P’s injury was within the scope of risk created by D’s negligence
· the role of the criminal intervener can shift the outcome – it generally will absolve D of liability 

· policy concerns this court considers:

· limitless liability – court concerned that if found in favor of P here, there will be more lawsuits from Ps like this one against Ds who should not be liable for criminal acts of third parties 

· Note 3 p 417 – Hines v. Garrett

· Foreseeable that she would have to walk by the area of high crime and likely something terrible will happen and her injury suffered is within the scope of risk

· Here, the role of the intervening criminal actor is not a superceding cause but a intervening cause b/c doesn’t break the chain of causation as P’s harm is still within scope of risk
· Unforeseen Plaintiff

· Palsgraf case

· Majority Rule: proximate cause is established if plaintiff and harm is foreseeable 

· Cardozo: Relationship between D’s negligent conduct and the harm that results – there can’t be negligence in air 
· Duty only to foreseeable plaintiff
· Minority rule: proximate cause is always established if D engaged in negligent conduct that harms someone
· Andrews: duty to the world, foreseeability according to any negligent conduct that D engages in and someone is injured (just need to be remotely foreseeable)
Element 4 – Damages

Affirmative Defenses (to negligence and strict liability)

Plaintiff’s fault

· Contributory negligence

· Complete bar to P’s recovery

· Any small amount of evidence that P was negligent means complete bar to P’s recovery

· Not enforced now – don’t need to know
· Comparative fault

· P’s recovery reduced by his/her % of fault

· Jury determine the % of fault allocated to each party

· Versions:

· Pure (only need to know pure for exam)
· P may recover, regardless of P’s degree of fault, but recovery is reduced by P’s % of fault

· Jury allocates % of fault to P and D, if P wins a verdict, P only owed the % that is allocated to D 
· Modified 1 - If P’s fault < D’s fault
· P’s fault has to be 49% or lower, then P can recover from D

· Modified 2 - P’s fault ≤ D’s fault
· P’s fault has to be 50% or lower, then P can recover from D
· Example: A has suffered damages of $100,000 and has brought suit against B,C, and D.  The relative shares of fault are:

· A -- 40%

· B -- 30%

· C -- 10%

· D -- 20%
· Assume: D is insolvent
· Several liability and pure approach
· A can only recover 30% from B and 10% from C

· D’s insolvency is borne by A 

· Pure joint and several liability
· B and C are liable for the entire portion of the damages borne by defendants proportional to their respective faults.

· B’s share of total liability is 3/4

· C’s share of total liability is 1/4

· A bears no burden in the reallocation
· Avoidable consequences

· P has duty to mitigate damages
· P cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care.
· Don’t need to know this

Assumption of the risk

· Burden of pleading and proving A/R rests on defendant.
· Express

· when one person gives clear and explicit written or oral permission to release another party from an obligation of reasonable care
· there is Express AIR when the waiver/K contained clear and unambiguous language and K does not violate public policy = valid affirmative defense
· based on K principles 

· Waiver – clear and unambiguous? 

· Does waiver violate public policy? 

· Even if P did consent as language was clear and unambiguous, other reasons (policy) that prevent the enforcement of agreement?

· Apply Tunkl factors to try to argue K is unenforceable as violate public policy

· Tunkl factors:
· Business type suitable for public regulation

· Public service of practical necessity

· Service available to any member of public

· Unequal bargaining power

· Adhesion contract with no “out” provision based on increased fee

· Purchaser under control of seller, subject to risk of carelessness
· When D provides public services to the general public like school, courts likely hold that express waiver is void and K is not enforceable 
· Usually Tunkl factor not used for recreational services BUT when recreational activities are in rural vacation areas (ex: Tunkl case – ski resorts), courts may deem the recreation activities as public services 

· Also, when activity is more unique/narrow/risky, then court more likely allow K and find P waived right

· If court finds that P expressly assumed risk and K does not violate public policy, then P cannot recover from D – successful assumption of risk defenses result in dismissal of suit (court finds that D did not have duty)
· Implied

· Implied consent to risk can be inferred from a party’s conduct and the circumstances.
· Requires: 

· (1) P knew/aware of risk, 
· (2) P appreciated risk, AND 

· (3) Voluntarily assumed risk
· Primary – Murphy Case (the Flopper)
· Duty limited by inherent risks of activity

· Determined at duty stage of negligence 
· Fact pattern suggest that 
· D took part in/provided an activity that was inherently dangerous but D was not negligent 
· Activities that P took party in had inherent obvious risk that were fundamental to the activity, and P desired to participate in that activity
· Limited duty principal: 
· if a P impliedly assumed the risk, it is because D provides an activity that has limited liability 

· The activity in question that D was providing, the activity in question is the type that enjoys limited liability

· Once determined, cuts off D’s duty/liability 
· Does not need to compare P and D’s fault as this says D has limited duty to P
· In spectator sport, stadium owners have limited duty only to the extent to provide netting to area behind home plate 

· Stadium owners not liable if get hit by ball

· primary implied A/R – spectators have consented to the inherent risks of the activity (ex: might get hit by baseball by being a spectator at a baseball game). 

· What about minors at spectator sports?

· Doctrine that stadium owner have limited duty is black letter law – even if baby gets hit by flyball and dies, stadium owner is not liable
· Secondary

· True defense as asserted after P established prima facie case of negligence against D

· Fact patten:

· D had duty of reasonable care and D breached that duty which injured P 

· D was negligent
· But, P also did something that provided D with affirmative defense of AIR

· 3 elements (subject standard – from that P’s POV):

· (1) Knowledge of the risk

· (2) Appreciation of the risk – degree risk is threatening

· (3) Voluntary exposure to the risk
· If D proves 3 elements, then comparative fault principles apply – this is b/c P also acted negligent 
· ( now, P is allowed to argue that s/he’s AIR was reasonable, which would then overcome the secondary AIR defense
· example: running into burning building to save a baby 

· If P’s A/R was unreasonable (ex: running into burning building to save a plant), then comparative negligence principle apply that reduce P’s recovery 

· Comparative fault principles apply

· If a P assumes risk via secondary implied A/R = P acting negligently 

· Secondary implied A/R looks a lot like comparative negligence
· Once determines P has secondary implied A/R, jury determine P’s comparative fault
· In product liability case/facts, usually suggest secondary AIR b/c of P’s comparative fault
Strict Liability

· In strict liability, doesn’t matter if D was acting carefully or negligently, if P gets injured then D is liable 

· Measure of fault is totally irrelevant
Abnormally Dangerous 

Elements:

1. Is the activity abnormally dangerous?

a. Restatement 3rd: 
i. Someone who engages in abnormally dangerous activity is subject to strict liability for physical harm resulting from that activity

ii. activity is abnormally dangerous if: 

1. it creates a foreseeable and highly significant risk of harm 

2. even when reasonable care is exercised by all actors; and 

3. it is not of common usage.
b. History: came from Rylands v. Fletcher

i. Case arose out of bursting of water reservoir on defendant’s land, which caused property damage to plaintiff’s land
ii. Court imposed strict liability, but there is debate today on when strict liability applies
iii. Initial ruling – Blackburn Rule:  

1. non-natural uses of one’s land that damages neighbor, the damages fall on D/landowner that brought the non-natural things onto his/her land (and puts limitation on neighbor – direct adjacent neighbor; not applicable to someone who is next to D’s neighbor)

2. But when you are in public land, you are exposing yourself to risk and cannot recover
3. Reason: 
a. court need to apportion fault as it is unfair to have an innocent P bear risk when P was inactive and had no control over the mischief that cause P damage
b. D is in a better position to absorb the cost

iv. Lord Cairns – clarifies Blackburn Rule:

1. strict liability for non-natural use of land
2. Non-natural use of land?

a. Lord Cairns’ definition of non-natural use: if you are not using the land the way it was naturally intended to use, then non-natural use and landowner liable 

b. Expands non-natural use definition of Blackburn Rule
i. Different than trial court’s definition of non-natural (which is that landowner brought something that wasn’t on the land onto the land)
c. Natural use of the land is a “reasonable” use of the land
c. Modern law: 

i. For abnormally dangerous activities, strict liability is triggered b/c reasonable care cannot eliminate a substantial risk of grave physical injury.  But D can argue that its activity was not abnormally dangerous b/c the activity is common usage

ii. key to determining strict liability is whether the use was natural or non-natural 

iii. How are courts interpreting the non-natural use? 
1. An activity might give rise to strict liability in an are where the D’s activity is rare, but not in another where it is more common usage

2. Although it might be justified to use of land BUT if producing toxic waste, results from the landowner’s activity, then this is non-natural use as it is dangerous

iv. Ex: in TX (limited water supply), landowner has land with no reservoir and bringing water onto one’s land to fill water reservoir
1. This use of land would be considered natural use of land (since need to store water in TX - public necessity) 
2. If water escape and damages another’s land, then landowner is not strictly liable 

v. Ex: landowner is strictly liable to others for harm caused by toxic wastes that are stored on his/her property and flow onto the property of others
d. Sullivan v. Dunham 

i. blasting case where court applies strict liability 
ii. modern doctrine for blasting cases and how strict liability applies for abnormally dangerous activities 

iii. Court adopt strict liability but appears inconsistent with Rylands rule 

1. Lord Carins’ strict liability rule – when D engages in non-natural use of land and injures neighbor land, then D is strictly liable

2. This rule was specific and narrow, only applies when D’s activity damages directly neighbor’s land

iv. In Sullivan, strict liability extended to public, not just to direct neighbor

v. Courts used to draw distinctions between debris injuries and concussion injuries from blasting cases 

1. Debris is the direct injury that results from blasting – courts applied strictly liable

2. Concussion is indirect injury where the blast causes vibration that cause an item to fall and hits someone – so the thing that cause the concussion is not directly the blast case – so court applied negligence

vi. But now, courts do NOT  make the distinction of direct injury and indirect injury

e. How do we reconcile Losee’s case (boiler explodes and injures someone - courts applies negligence principle) and Sulivan case (applies strict liability)?

i. For dynamite cases, it is foreseeable that the blast will cause damages and cannot be mitigated when use dynamite in the natural use – it is inevitable will cause damage and D knows this and still use it, then D strictly liable

ii. A steam boiler does not naturally explode when used in its natural use (which differs from dynamite – natural use will absolutely cause damage); D does not expect steam boiler to explode, if used properly, so apply negligence standard

f. Ex: toxic tort cases - factory engages in production of toxic chemicals and full containment of the toxic chemicals is not possible. Injuries that results from contamination from the factory that produces toxic chemical is treated under strict liability standards.
g. Note: criminal conduct does not trigger strict liability 
i. ex: if landowner has a gun and shoots another person when that person is on the landowner’s property – landowner engaged in criminal activity, not strictly liable

ii. BUT distinguish from chemical plant that explodes – the chemical plant was not engaging in criminal conduct and strict liability applies

h. Policy rationale that support strict liability in industries that pose abnormally dangerous risks of harm, even when D is acting reasonable?

i. Incentives those that are in the industries that pose abnormally dangerous risk of harm to engage in that activity in a location that causes less damages 

1. Ex: factory that produces toxic chemical knows that if conduct activity in a very populated area, the potential damages would be much higher than if in an area that is less populated

ii. Industries are better equipped to handle the costs

1. When injuries happen, despite reasonable care, just due to the nature of the abnormally dangerous activities, the industries have more resources to pay for the injuries

2. Companies are better equipped to handle the costs as a result of the inherent risks of their abnormally dangerous activities, which benefit society as a whole so courts will not prohibit those activities but will need to apportion damages when injuries happen

iii. Incentives those that put products in the market (stream of commerce) to be careful and engage in reasonable behavior to put non-defective products in market

2. Did D engage in that activity?

3. Causation (same as negligence) – the activity actually cause the P’s injury and it was foreseeable
a. Cause in fact

b. Proximate cause

4. Damages

Defenses (same defense as negligence)
· comparative responsibility – same as comparative fault for negligence
· Rest. 3rd § 25 Comparative responsibility

· If the plaintiff has been contributorily negligent in failing to take reasonable precautions, the plaintiff's recovery in a strict-liability claim…for physical harm is reduced in accordance with the share of comparative responsibility assigned to plaintiff.

· What gets compared? 
· “When the defendant is held liable under a theory of strict liability, no literal comparison of the fault of the two parties may be possible. According to Restatement Third, Torts: Apportionment of Liability § 8, Comment a, while "comparative responsibility" is the common legal term, "assigning shares of responsibility" might be a better term, "because it suggests that the factfinder, after considering the relevant factors, assigns shares of responsibility rather than compares incommensurate quantities."

· Assumption of the risk

Product Liability

· No need for privity

· MacPherson v. Buick Motor Company

· Cardozo eliminates privity rule, which required P to have a K with D in order for P to sue D

· Issue: does Buick Motor Company owe duty to someone who does not have privity with Buick Motor Company?

· Holding: yes – duty owed

· When P is injured by D’s product, doesn’t matter if P didn’t directly buy product from D (no privity)

· Direct privity does not matter for P to recover from D because D’s product have inherent danger and D knows that someone will be injured by using the product, then D should be 

· Focus is on that if the product is defective, then that poses inherent risks of danger (not that if the product is not defective, there is no inherent risks of danger)

· Court saying the manufacturer has duty of care to the person that uses the product and gets injured 
· Between MacPherson and Escola cases there was a trend in court for strict liability to product manufacturers. 
· Escola is where product liability as fully developed and the public policy reasons
· Escola v. Coca Cola Bottling

· P sues the bottler not the manufacturer

· Majority allow P to prevail on res ipsa argument (negligence)
· Court accepts evidence that manufacturer could prove w/ expert testimony that they can prove their bottles were not defective

· How does court justify liability fall on the bottler and not the manufacturer?

· There is testimony that the manufacturer was not responsible for the bottle defect, which led to the bottle exploding and injuring P

· Why does Traynor reject res ipsa argument that majority adopts?

· Here, not clear who the culpable party is

· Traynor argument for strict liability:

· Doctrinal reason for strict liability:

· MacPherson eliminated privity which means that manufacturer is responsible for an injury caused by manufacturer’s defective product to anyone who comes in lawful contact with the defective product

· Strict liability is “cleaner” than res ipsa – meaning, manufacturer is held strictly liable regardless of whether manufacturer was acting reasonably or not when put defective product in stream of commerce

· Policy reason:

· Economic efficiency  
· aims to maximize good for the maximum amount of people

· Incentive the manufacturer and bottler to put pressure on each other to be reasonable 

· Consumers know that manufacturers are strictly liable, so will buy more product on trust that the products are safe

· Manufacturers are then incentive to make products safer 

· Fairness

· under modern marketing methods, the consumer no longer has the means to investigate a product’s soundness, and has been led to be confident in manufacturers’ ability to produce a safe product.
· better achieve goal that injured party is made whole again as consumers have to prove less - do not need identify where D failed in not providing a safer product

· Manufacturers are in a better position to anticipate and guard against the hazard 
· Deterrence (risk reduction): placing liability “where it will most effectively reduce the hazards …  inherent in defective products that reach the market.”

· Loss spreading: shifting the loss to the party who can best insure and spread the loss among users of the product
· The industry represents a chain of relationship across commercial entities that can put pressure on each other as they are all liable under strict liability.  
· This means if the consumer is injured from defective product, consumer can sue any party in the chain of commerce – meaning the retailer, the manufacture. 

· Bystanders can also recover from being injured from someone who uses the defective product. The bystander can also recover from the parties in the chain of commerce. 

· Parties not subject to strict liable include: 

· Used-good sellers – generally NOT held strictly liable (definitely not applicable to incidental used-good sellers) but a used-good seller might be subject to negligence
· Successor – if I give my defective car to A, I am not held strictly liable for the defective car
Elements:
1. Is the D a manufacturer, seller, or distributor?
a. Need to determine if D is an entity in the chain of distribution 

b. D must be a relevant party in putting the defective product in the stream of commerce so that P can recover from D
2. Is the product defective: what type of defect? 

(NOTE: More than one type of defect can be asserted in a products case.)

· Most cases involving injuries from product defects are going to find a way to apply risk utility test – any design defect case will apply risk utility test b/c defect is not within the common experience of reasonable person/lay jury

· Consumer expectation test – only applies in cases of clear manufacturer defects

a. Manufacturing Defect

i. Idea: that particular was product not in a condition that manufacturer intended when it left his/her control
ii. 2 ways to prove:

1. Restatement 3d: 
a. Compare product to blueprint to show that this product departs from the intended design
b. At the time of sale or distribution, a product contains a manufacturing defect, which is when a product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product

2. Barker Test - Consumer Expectation
a. product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
b. Favorable to P b/c P can clearly prove based on the fact the car failed to perform as safely as she expects when car was used in a reasonably foreseeable manner

c. When to apply consumer expectation test and when not to apply?

i. Apply when the defect is within the ordinary common experience of reasonable juror/lay person
iii. If a P is injured by a product that has a manufacturer defect, this would be a slam dunk case for strict liability because P just need to prove that product is defect 
iv. Ex: MacPherson – car tire was defective
v. Most straight forward and easier to prove of the product defect cases
b. Design Defect

i. Idea: product was in condition intended by manufacturer, but whole product line designed in a way that is unsafe to users
1. P has to show more that the design was defective

ii. Rely on risk utility test – examine if manufacturer undertook the right balance of consideration in designing the product in the safest manner (taking into several factors) – looks more like negligence
iii. 2 ways to prove:

1. Restatement 3d – Reasonable Alternative Design (RAD): 
a. At the time of sale or distribution, a product contains a design defect, which is when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe
b. Factors:

i. magnitude and probability of foreseeable risk of harm

ii. instructions and warnings accompanying the product

iii. nature and strength of consumer expectations regarding the product, including expectations based on product marketing

iv. relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair, and esthetics; and the range or consumer choice among products, etc.

“…the factors interact with one another…”

- balancing

c. RAD analysis at the POV of when the product is manufactured/made – very favorable to D

d. Does not take into consideration that P was injured
e. P has burden to show that the design selected was the reasonable choice among the feasible choices – must introduce a safer design
2. Barker Test – Risk Utility Test

a. Through hindsight, at trial, the product’s design embodies “excessive preventable danger”, or in other words, if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design.  

b. Factors: 

i. the gravity of danger posed by challenged design

ii. likelihood that such danger would occur

iii. mechanical feasibility of safer alternative design

iv. financial cost of improved design

v. adverse consequences to the product and consumer that would result from alternative design
c. when defective is very complex and technical so beyond common experience of reasonable juror
d. Applied through hindsight, which acknowledges the fact that P is already injured by the product – favors P as includes presumption that D’s risk utility calculation was off as P was injured
e. But D is given chance to justify the risk utility profile of the product
f. P does NOT have burden to introduce a safer design 
iv. Crash worthiness doctrine 
1. product defects that injure P when used in unintended but reasonably foreseeable manner can be recoverable by P

2. Ex: defective car gets into car crash, although the use of the car in being in a car accident is unintended but it is reasonably foreseeable
3. Although manufacturer does not need to provide absolute safety but does require reasonable level of safety when danger/injury is foreseeable

v. Exception: Irreducibly Unsafe Product

1. Products that have known dangers, but for which there are no RADs
2. When the product is too dangerous to be used, any consumer purchasing this product and gets injured can recover from product manufacturer under strict liability
3. Reason being that from court’s risk utility analysis, the risks are far too high to justify any use for the product (no utility)

a. When product is inherently so dangerous that no justification for utility
vi. Most litigation about design defect

vii. Ex: largest mass tort case is design defect – women who were injured from using vaginal mesh

c. Warning Defect

i. Restatement 3d: 
1. At the time of sale or distribution, a product contains a warning defect, which is when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.
ii. Threshold question: Whether a warning itself was needed
1. When danger is not obvious on the face of the product or not common knowledge

2. When a consumer already knows about the risk in question, manufacturer has no duty to warn

3. But, to err on the side of caution, sometimes manufacturer provide warning even when danger is obvious
4. When warning makes using the product safer by guiding user as to how to use it

a. This would negate the existence of a design defect

b. If D can show gave consumer adequate warning, this could defeat P’s design defect argument

c. This means that even a product that has inherent danger can be made safe by adequate warning
iii. If so, who is to be addressed by the warning? 

1. General rule: the ultimate user, most affected by the product and expected to use the instructions or warnings to avoid harm.

2. Under the sophisticated user doctrine, a manufacturer has no duty to warn when the class of foreseeable users already has specialized knowledge of the danger 
3. Sometimes a product that is appropriate for one class of consumers is dangerous for another group that is exposed to the product

a. Courts note that a product intended for adults need NOT be designed to be safe for children solely because it is possible for the product to come into a child’s hands. The risk that adults, for whose use the product was intended, will allow children access to them, resulting in harm, must be balanced against the products’ utility to their intended users

b. If product design is deemed appropriate for adults, need warning for risk posed to children?

i. Some court does not impose a duty to warn on manufacturers when danger is obvious to adult buyers

ii. Note that for lighters, Consumer Product Safety Commission require the lighter design to be made in a way that it defeats the efforts of 85% of children who attempt to use them 

4. Exception: learned intermediary rule
iv. Is the warning adequate?

1. Adequate warning must be reasonable under the circumstances – in content and communication
2. Pittman factors (These factors must be analyzed thinking about who the end user is and what the form of communicating the warning is)
a. The warning must adequately indicate scope of danger;

b. The warning must reasonably communicate the extent or seriousness of the harm

c. Physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger;

d. A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it and,

e. The means to convey the warning must be adequate.

3. Adequate warning conveys whatever detailed information the consumer must know in order to use the product safely

4. Method of communication

a. Intensity of the language used

b. Prominence with which such language is displayed
v. Would the user heed the warning if adequate?

1. Heeding presumption: presumption that user would have heeded the warning if adequate that D must rebut
2. Burden on D to show that the user would not have followed an adequate warning if one had been given
vi. Hood v. Ryobi case

1. apply Pittman factor to D’s warning in case

a. The warning must adequately indicate scope of danger;

b. The warning must reasonably communicate the extent or seriousness of the harm

i. P arguing that the warning did not adequately communicate the seriousness of the harm – did not warn that if remove the blade guards, the structural integrity of the saw is compromised which results in the blade flying out

c. Physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger;

d. A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it and,

e. The means to convey the warning must be adequate.

2. Case stated that if the warning is too much, then it doesn’t adequately convey the scope of the harm – becomes an ineffective warning

a. Consumers might not read it 

vii. defense would be misuse – you did not use the product the way it was intended to be used

viii. But D would try to characterize the misuse as narrowly as possible because P could argue that the misuse is foreseeable 

3. Did the product defect cause P's injury? (same as causation for negligence)
a. Cause in fact 

i. Question of actual link between product defect and injury: 
ii. product was defective when marketed and “but for” product defect, P would not have been injured.
b. Proximate cause

i. Question of foreseeability and scope of liability: 
1. Was the injury foreseeable? Was the injury within the scope of risk of harm that D’s defective product created?
2. Was the manner in which P was harmed foreseeable? 
3. Was the P foreseeable?
4. Defenses

a. comparative responsibility – same as comparative fault for negligence

i. Rest. 3rd § 25 Comparative responsibility

1. If the plaintiff has been contributorily negligent in failing to take reasonable precautions, the plaintiff's recovery in a strict-liability claim…for physical harm is reduced in accordance with the share of comparative responsibility assigned to plaintiff.

ii. What gets compared? 
1. “When the defendant is held liable under a theory of strict liability, no literal comparison of the fault of the two parties may be possible. According to Restatement Third, Torts: Apportionment of Liability § 8, Comment a, while "comparative responsibility" is the common legal term, "assigning shares of responsibility" might be a better term, "because it suggests that the factfinder, after considering the relevant factors, assigns shares of responsibility rather than compares incommensurate quantities."

b. Assumption of the risk

c. "State of the art" defense – don’t need to know this for exam as defense is still evolving
i. Essentially stating that when D designed that product, they did in the safest manner using the state of the art technology to determine that the design used was the safest method

Damages 
Question of damages is a question of fact for the fact-finder to decide
Compensatory

Purpose: to compensate the P; put P in a position s/he would’ve been in had the injury not occur
Appeal standard of determining if a damages award is excessive

· “shock the conscience” test

· Award can be found to be unlawfully excessive if it shocks the conscience of the court that suggest the jury acted on passion and prejudice
Two types of compensatory damages:

1. Economic damages

a. Lost earnings, past and future

b. Medical expenses, past and future

2. Non-economic damages

a. Pain and suffering, past and future
i. Physical pain derived from the trauma of the accident, medical treatment, rehabilitative process, etc…

ii. Mental or psychological suffering that plaintiff feels because of his or her condition.
1. Requires there to be some degree of cognitive capacity/awareness
iii. It’s hard to calculate pain and suffering
1. theoretical justifications for awarding pain and suffering damages
a. non-economic loss rest on legal fiction (that money damages can compensate for a victim’s injury)

b. although money will not ease the pain nor restore the victim’s abilities, this is as close as the law can come in its effort to right the wrong

i. monetary award may provide a measure of solace for the condition created
2. How should jury decide on an appropriate amount?

a. Per diem arguments
i. “per diem” – when attorney propose a specific sum for each day or month of suffering (ex: $100 per day for rest of her remaining life (20 years)

ii. Against per diem:

1. No way of translating pain and suffering into monetary terms

2. cannot use evidence/documents to support P asking for per diem

3. can result in misleading jury and excessive award

iii. For per diem:

1. Can infer from evidence and specific sum for pain and suffering for any particular period is bound to be conjectural (forming opinion or supposition about (something) on the basis of incomplete information)

2. Although no way to measure pain and suffering but P has in fact suffered pain and suffering caused by the wrongdoer should not escape liability because the difficulty of valuation 
b. Prior awards
iv. Role of cognitive awareness?
1. Pain and suffering requires cognitive awareness as it is a subjective concept of what that particular P’s pain and suffering is

2. Loss of enjoyment of life – courts split as to whether cognitive awareness is needed

a. Argument for requiring awareness – McDougald majority 
i. Money damages should have utility to P; if a P is injured in a state where cannot enjoy life (ex: McDougald case – P in a coma), then money award serves that P no purpose as cannot provide P with any consolation or ease any burden resting P. Money damages for loss of enjoyment of life does not serve compensatory damages function (to put P back in a position before the injury) and rather serves to punish 
b. Argument against requiring awareness – McDougald dissent
i. When injury cause P to not be able to enjoy life (watch children grow up), this loss of enjoyment of life is just as serious as the permanent destruction of a physical function, which is treated as a compensable item
ii. Loss of enjoyment of life is an objective fact – does not differ from a permanent loss of an eye or limb

1. Victim’s ability to comprehend the degree to which his/her life has been impaired is irrelevant because this impairment exist independent of whether the victim is able to apprehend it
v. Loss of enjoyment of life

1. For the loss of the pleasure of being alive. Compensation for limitations on plaintiff’s ability to participate in and derive pleasure from the normal activities of daily life, or for the individual's inability to pursue his interests.
2. Courts are split if this is a distinct category from pain and suffering
vi. A distinct category?
1. Against distinct category – McDougald majority
a. Does not yield in a more accurate evaluation of the compensation due to P – will most likely inflate the total award for noneconomic damages

2. For distinct category – McDougald dissent

a. Pain and suffering vs. loss of enjoyment of life requires different standards 

i. Pain and suffering – requires awareness as subjective 

ii. loss of enjoyment of life – does not require awareness; objective

b. purpose differs:

i. pain and suffer compensates victim for the physical and mental discomfort caused by the jury

ii. loss of enjoyment of life compensates victim for the limitations on the person’s life created by the injury

c. therefore, no overlap

vii. survival statues provide for recovery of damages that the deceased could have obtained before death:

1. Survival actions: Estate sues on behalf of decedent

2. Wrongful death: Decedent’s beneficiaries sue for their own losses.
a. Liability is based on D’s violation of the decedent’s trot right, but right to recover is held by the statutorily specified beneficiaries (not the decedent’s estate) for their injuries that are compensable under statute
· Compensatory damages complicated by:

· Life expectancy

· Work life expectancy

· Inflation

· Interest rate

· Discount rate
· Court must reduce P’s award to its present value – trier of fact must determine the amount of money P should be awarded today so that, if invested, prudently, it will earn interest sufficient to support a pay-out over 5 years equal to what her income-stream would have been

· Discount rate is essentially the estimated return on a prudent investment for the next five years

· Taxation

· Lump sum vs. periodic payments
· Need to “discount” lump sum award to present value

· Because P will receive 1 lump sum, the calculation of future losses must be included in the present value of the lump sum P receives

· Lump sum award includes a discount to the present value because P has duty to invest the award so that receives interest
· Single judgment rule

· Attorney’s fees
· Statutory caps on awards

· Some states set maximum accounts that may be awarded for pain and suffering/non-economic damages
Punitive

· Purpose: to punish and deter.  (Sometimes called exemplary damages)
· Jury has total discretion (in a case that meets the requisite standard for punitive damages, about whether to not to award them, although the amount is subject to limitation under state law and US constitution

· Punitive damages should be proportional to the wrongfulness of the D’s actions

· Punitive damages should be based on the wrong done, not the status of the D 

· D’s wealth cannot justify an otherwise unconstitutional punitive damages award

· What is the standard for awarding punitive damages?

· California standard for punitive damages (Civil Code section 3294)

· 3294. (a) In an action for the breach of an obligation not arising from contract, where it is proven by clear and convincing evidence that the defendant has been guilty of oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may recover damages for the sake of example and by way of punishing the defendant. 
· (c) As used in this section, the following definitions shall apply: 
· (1) "Malice" means conduct which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious disregard of the rights or safety of others. 
· Some court states malice requires D to have actual knowledge of the defect and D’s consciously or deliberately disregarded the foreseeable harm flowing from the defect 
· (2) "Oppression" means despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person's rights. 
· (3) "Fraud" means an intentional misrepresentation, deceit, or concealment of a material fact known to the defendant with the intention on the part of the defendant of thereby depriving a person of property or legal rights or otherwise causing injury. 
Mathias (bed bugs case):

· Gaps in criminal justice
Punitive damages in civil suit relieve the pressures on an overloaded system of criminal justice by providing a civil alternative to criminal prosecution of minor crimes
· Deterrence
Punitive damages should be employed when there will be under-enforcement of tort claims, either b/c the tortfeasor won’t be discovered 100% of the time (State Farm in Campbell) or b/c the harm to each injured person is small, and cost of pursuing claim prevent D from being forced to pay all of the harm caused

In Mathias, court stated that punitive damages serves the purpose of limiting D’s ability to profit from its fraud by escaping detection and private prosecution

Court states that if a tortfeasor is “caught” only half the time he commits torts, then when he is caught he should be punished twice as heavily to make up for the times he gets away
· Retributive/punishment

What limits?

Standard of conduct

Proportionality

Notice

Fairness

Auto insurance cases

· Auto insurance provider will hire and pay for a lawyer to defend the insured in a lawsuit involving any claim that is potentially covered by the policy

· When insurer is providing the defense in a case that exposes the plaintiff/policyholder to uncovered liabilities, courts have imposed a duty on the insurer with regard to settlement that requires the insurer to take into account adequately the policyholder’s uninsured interests

· Insurer breaches this duty is liable for the entire judgment, even if it exceeds the limits of the policy, and breach of this duty subject insurer to punitive damages

Constitutional limits on the amount of punitive damages
· Limits under the “Due Process” clause of 14th amendment - 
· Substantive or procedural?

Gore guideposts to consider when reviewing punitive damages award:
· 3 guideposts:

· (1) degree of Reprehensibility of D’s conduct
· Factors to consider:

· Harm caused was physical or economical

· Tortious conduct indicate an indifference to or a reckless disregard of the health and safety of others

· Target of the conduct had financial vulnerability

· Conduct involved repeated actions or was an isolated incident

· The harm was the result of intentional malice, trickery, or deceit; or was it mere accident

· Note: the existence of any of the these factors weighing in favor of a P may not be sufficient to sustain a punitive damages award; and the absence of all of them renders any punitive award suspect

· It should be presumed that P has been made whole for his/her injuries by compensatory damages, so punitive damages should only be awarded if D’s culpability, after having paid compensatory damages, is so reprehensible as to warrant the imposition of further sanctions to achieve punishment or deterrence

· Punitive damages should be only awarded for conduct that harmed P, cannot award punitive damages to try to punish and deter conduct that bore no relation to P
· (2) Ratio of punitive damages to actual and potential compensatory damages
· Disparity between actual or potential harm suffered by P and the punitive damages awarded

· In practice, few awards exceeding a single-digit ratio between punitive and compensatory damages, to a significant degree, will satisfy due process

· Single-digit ratio more likely to comport with due process while still achieving goal of deterrence and retribution 

· But, there is no bright-line ratio – so if facts show that D’s shocking bad conduct resulted in only a small amount of economic damages, then greater ratio can be justified and comport with due process

· The punitive damages award must be reasonable and proportionate to the amount of harm done to P and to the general damages recovered by P
· (3) Sanctions for comparable conduct 
· Difference between punitive damages award by the jury and civil penalties authorized or imposed in comparable cases
· Punitive damages are not a substitute for criminal process

· Remote possibility of a criminal sanction does not automatically justify a punitive damages award
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