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Duty
Default Rule – general duty of reasonable care to not create risk of harm

· “The general rule is that all persons have a duty to use ordinary care to prevent others from being injured as a result of their conduct.” 

· Generally, if you haven’t created the risk of harm then there is no affirmative obligation to rescue another person in harm’s way
Restatement 3rd of Torts (Proposed)

Section 7 - Duty 

(a) An actor ordinarily has a duty to exercise reasonable care when the actor’s conduct creates a risk of physical harm. 

(b) In exceptional cases, when an articulated countervailing principle or policy warrants denying or limiting liability in a particular class of cases, a court may decide that the defendant has no duty or that the ordinary duty of reasonable care requires modification. 

Affirmative obligations to act

Exceptions to “no duty”:

· To rescue

· To warn or protect third parties

Misfeasance – actively causing harm to another 

· Most cases of negligence, whereby Defendant’s conduct results in another’s injury

Nonfeasance – passively allowing harm to befall another

· Few cases of negligence

· Liability imposed only where an exception applies

Duty to Rescue

· Generally there is NO DUTY to rescue

· Protects the interest of autonomy/free will/self-determination

· However, once you engage in a rescue generally have to take reasonable steps to complete the rescue. 

Exceptions to No Duty to Rescue:

· Special Relationship
· Affirmative duty to act arises only when a special relationship exists. 

· Special relationship exists under circumstances where a party is deprived of the normal opportunity to protect himself/herself. 

· There may be an affirmative duty to act to prevent harm if a “special relationship” exists:

· Harper – Common carrier, innkeeper, possessor of land open to the public, custody + deprived of normal opportunities for self-protection. (Using a professional service or receiving a benefit that is monetary or material can create a special relationship). 
· Prosser – Plaintiff vulnerable and dependent upon the Defendant, who holds power over the Plaintiff’s welfare. Economic advantage to the defendant. 

· Farwell – Companions on a social venture, with an implicit understanding that assistance will be rendered.

· Friendship alone does not create a special relationship. 

· Actual knowledge of a dangerous condition tends to impose a special duty to do something about the condition.

· But superior knowledge of a dangerous condition by itself, in the absence of a duty to provide protection is insufficient to establish liability in negligence. 

· Social hosts are generally not responsible for dangerous conditions, that they are unaware of, that injure a guest. 

· If they are aware of a dangerous condition that the guest is unlikely to uncover on their own then the social host may be liable.

· Social hosts need to warn about non-obvious risks, that they are aware of. 

· If no special relationship exists then knowledge of dangerous conditions doesn’t matter. 

· Undertakings – commenced rescue

· Caveat that if the Defendant didn’t worsen the situation and didn’t have a duty to rescue then it isn’t considered commenced. 

· Policy rationales:

· Once a person commences a rescue could preclude others form stepping into rescues. 

· Incompetent Rescue – don’t want to encourage careless rescue. 

· Special rules for professional rescuers under Good Samaritan laws – held to a higher standard. 

· Statutes may encourage professional rescuers by immunizing them from civil liability. 

· Creation of Injury

· Defendant negligently (or innocently) injures another, then the Defendant has a duty to take reasonable care to prevent further harm

· Non-negligent Injury

· When an actors knows or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm. 

· Creation of Risk 

· Non-negligent Creation of Risk

· Defendant innocently creates a risk, and then discovers it, then Defendant has a duty to take reasonable steps to prevent harm from occurring.
· Farwell v. Keaton – Commenced rescue, a form of undertaking

· Statutes – implying a private right of action

Rowland Test (pg. 143) – catch all for courts to determine if they should establish a new special relationship.
· We depart from this fundamental principle only upon the balancing of a number of considerations:
1) Foreseeability of harm to the plaintiff

2) Degree of certainty that the plaintiff suffered injury

3) Closeness of connection between the defendant’s conduct and the injury suffered

4) Moral blame attached to the defendant’s conduct 

5) The policy of preventing future harm

6) The extent of the burden to the defendant and consequences to the community of imposing a duty

7) The availability, cost and prevalence of insurance
· Don’t need to show all facts. 

· Foreseeability alone is not enough to establish a legal duty where one had not yet existed. 

· Just because something is foreseeable doesn’t mean the party is liable, if that were the case everyone would be on the hook.
Tarasoff – (Special relationship of therapist to patient and third parties)

· When a therapist in fact determines or should have determined that a patient presents a serious danger of violence to a foreseeable victim (professional standard), the therapist of the patient has a duty to use reasonable care to protect the intended victim against such danger (reasonable person standard).

· Duty goes beyond just reporting it to the authorities, must warn the victim as well.  
· “… the courts have increased the number of instances in which affirmative duties are imposed, not by direct rejection of the common law rule but by expanding the list of special relationships which will justify a departure form that rule.”

· Restatement 2nd Torts Section 315

· A duty of care may arise from either:

a) A special relation between the actor and third person which imposes a duty upon the actor to control the third person’s conduct, OR

b) A special relation between the actor and the other which gives to the other a right of protection.    
· Applies to psychiatrists but hasn’t expanded to other doctor/patient scenarios. 

· Doesn’t apply if the third party is unknown at the time.

· Doesn’t apply in cases of self-inflicted harm or property damage. 

Statute

· One way to invoke a duty is through a statute by implying a private right of action
· Does the statute expressly create a cause of action for damages?

· Does the statute implicitly create a private right of action?

· Does the statute acknowledge policy considerations that would lead a court to create a common law duty?

· Where a common law duty already exists, can the statute be used to establish a standard of care?

· One way of establishing breach is through a statute by showing that the defendant’s violation of a statute breached the relevant standard of care (negligence per se)

· Implying a private right of action
· Was the statute intended to protect a class of people from a particular type of harm?

· Would a civil remedy promote the legislative purpose?

· Is a civil remedy consistent with the legislative scheme?
· Private Attorney General Theory – Not enough government resources so rely on private individuals to bring lawsuits to bring justice in an unfair situation or misconduct by an entity. 

Limited Duty
“In fixing the bounds of … duty … policy plays an important role. The courts’ definition of an orbit of duty based on public policy may at times result in the exclusion of some who might otherwise have recovered for losses or injuries if traditional tort principles had been applies. 

Duties to Non-Parties to Contract

· Privity not required for torts claim of negligence to survive. 

· While the absence of privity does not foreclose recognition of a duty, it is still the responsibility of courts… ‘to limit the legal consequences of wrongs to a controllable degree,’ and to protect against crushing exposure to liability. 

· Injury was foreseeable then no privity required for duty to exist. MacPherson
· Enlarging the zone of duty would unduly extend liability = nonfeasance toward parties not in privity no duty exists. Moch
· Crushing liability – no duty to those not in privity. Strauss
· Direct and demonstrable reliance by a known and identifiable group. Duty exists even to those not in privity. Palka
To find a duty, relationship between defendant’s contract obligation and the injured non-contracting party’s reliance and injury must be directly demonstrable, not incidental or merely collateral. 
· Boldly obvious who the individuals who would be injured by any negligence. 

· Not a faceless group of unlimited persons, but a known, identifiable group who are the third-party beneficiaries of the contract. 

Policy can dictate a limitation on liability when the court thinks defendant should not be liable or should enjoy a limitation of liability. 

Negligent Entrustment 

· A defendant who supplies a chattel, has a duty to not let it fall into the hands of another, whom the defendant knows or should know, may use it in a manner involving unreasonable risk of physical harm to himself/herself or a third person.

· Typical cases: 

· Lending your care to an intoxicated driver

· Lending your gun to someone likely to misuse it

· Duty IS NOT limited to cases where the defendant owned or controlled the instrumentality.

· Sometimes there is NO duty even where a defendant did own or control the instrumentality. 

· Co-signers on loans not held liable for negligent entrustment. Distinguishable from directly paying for something because financing a loan is complex and just a financing relationship, too attenuated to call it negligent entrustment. 

· Key-in-ignition

· Presumption that thief will end up injuring a third-party

· Owner generally not liable for injuries to thief who stole care.

· If foreseeable that a car could get stolen more likely the owner could be held liable.

· Usually when owner not found liable it is because the goal of the statute was found to be prevention of theft, not injury to third parties. 
Duties of landowners and occupiers

· Traditional Common Law Approach

1) Determine the plaintiff’s status

a) Invitee

i) A business visitor – enters land with permission (express or implied) for a purpose directly or indirectly connected with the possessor’s business.

ii) A public invitee – enters land open to the public for a purpose which the land is held open to the public

b) Licensee – enters land with permission (express or implied) but NOT for a business purpose that serves owner/occupier (includes social guests)

c) Trespasser – enters land without permission and whose presence is either unknown or objected to if known

2) Determine the precise duty that attaches to an entrant with that status. – Status Trichotomy
a) Invitee – duty to exercise reasonable care to protect against both known dangers and those that would be revealed by reasonable inspection

b) Licensee – duty to protect against known, non-obvious dangers

c) Trespasser – no duty to protect against danger. Duty only to avoid willful misconduct or reckless disregard for safety.

a. Exceptions to No Duty to Trespassers Rule: Attractive Nuisance Doctrine.

· Restatement 2nd Section 339

· Duty to trespassing children

· When artificial condition causes physical harm

· Possessor knows or has reason to know children will trespass

· Children did not discover or realize the risk

· Balance of utility and risk supports eliminating condition

· Possessor failed to exercise reasonable care

· Rowland Approach (Heins)

· A person in possession of land owes a duty to use reasonable care in the maintenance of their premises for the protection of lawful visitors.

· Plaintiff’s status does not determine the duty that the landowner owes to him or her BUT they remain relevant in determining the foreseeability of the harm under ordinary negligence principles.

· Heins 7 Factor test for determining reasonable care:

1. Foreseeability of possible harm

2. Purpose for which the entrant entered the premises

3. Time, manner and circumstances under which the entrant entered the premises

4. Use to which the premises are put or are expected to be put

5. Reasonableness of the inspection, repair or warning

6. Opportunity and ease of repair or correction or giving of the warning

7. Burden on the land occupier and/or community in terms of inconvenience or cost in providing adequate protection. 

Don’t need to apply the test as defined. Rowland test has been imported form landowner casers to other nonfeasance cases to find a defendant had a duty where one wouldn’t normally exist. 

· Duty of Landowners to Prevent Criminal Acts

· Landlord/Tenant

· General duty to keep premises safe.

· Landlord who is aware of danger posed to tenants and doesn’t remedy it will likely be liable.
· Landlord must act as a reasonable person under all circumstances including the likelihood of injury to others, probably seriousness of injury, burden of reducing or avoiding risk. 

· Business/Patron

Although business owners are not the insurers of their patrons’ safety they do have a duty to implement reasonable measures to protect their patrons from criminal acts when those acts are foreseeable. (General duty of reasonable care)
· 4 established tests on foreseeability

· Specific harm rule

· Prior, similar incidents tests

· Totality of the circumstances test

· Balancing approach (essentially the Hand Test) – balancing the foreseeability of harm against the burden of imposing a duty protect against criminal acts of third persons. 
· Duty of Social Host to guest – to provide same expectation of safety as one would have for himself/herself. 

· Not gaining a material benefit or business benefit. 

· When serving alcohol – social hosts not capable of handling responsibility of monitoring their guests’ alcohol consumption the same way commercial and quasi-commercial counterparts can.

· No liability to third party injuries caused by intoxicated minor. (could be found in the future, fact specific to the case) 

Duties based on emotional harm/non-physical injuries
· Duty to protect against emotional harm exists when:

1) Emotional distress follows form actual physical injury

2) Emotional distress results from threat of physical injury

Falzone: Where negligence causes fright from a reasonable fear or immediate or imminent personal injury, and fright results in substantial bodily injury or sickness, damages from emotional distress are recoverable. Arbitrary to limit to causes where there is impact. Whether fright caused serious injury is a question of proof. 

Requirements:

1. A negligent act

2. Causes fright from a reasonable fear of immediate personal injury

3. Fright results in substantial bodily injury or sickness

4. May recover if the bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury. 

If you can provide evidence of objective manifestation of emotional distress will meet the requirement. 

“Zone of Danger I”– when the threat of physical harm is so proximate and immediate that emotional distress would likely result. (Near-miss) 

Line for recovery can be arbitrary (i.e. those seated on one side of a plane may recover while those on the other cannot) 

· New Rule – plaintiffs in the “zone of danger” and fear for their own safety may generally recover BUT only where physical injury is imminent. 

· Hard to prove exposure to something like a carcinogen over time (i.e. asbestos) more than 50% likely to cause a disease. 

3) Plaintiff is a direct victim of conduct that creates an unreasonable risk of emotional distress

· Where defendant should have reasonably foreseen that serious emotional distress would result from his negligence, defendant is subject to liability. (Gammon)
· Psychic wellbeing is as much entitled to legal protection as is physical wellbeing.

· Limiting recovery to cases of impact, objective manifestation, etc. would be arbitrary. 

· Foreseeability limited by:

· Threshold of injury – severe emotional distress, distress that a reasonable person, normally constituted, would be unable to adequately cope with.

· Unique relationship of parties – i.e. Mortician and family of deceased.

· Familial relationship creates greater vulnerability to emotional shok. 

4) Emotional distress results from physical injury to another – Bystander emotional harm

· Dillon-Portee Test (adopted in CA, doesn’t require bystander may have actually been threatened with physical injury)
A plaintiff may recover for negligently inflicted emotional distress if he or she proves:

1. Negligence that caused death or serious physical injury to a victim caused by the defendant’s negligence. 
2. A martial or intimate family relationship with the victim. (Essential element)
3. Observation of the death or injury at the scene of the accident. (equally essential) 
· Observation needs to be direct, contemporaneous and sensory. 

4. Resulting in severe emotional distress. 

Doesn’t require that the victim be in the zone of danger. 

· Zone of Danger II Rule

Allows one who is himself or herself threatened with bodily harm in consequence of the defendant’s negligence to recover for emotional distress resulting from viewing the death or serious physical injury of a member of his or her immediate family. 

· Based on threatened physical harm to plaintiff and witnessing physical harm to another. 

· Zone-of-danger rule for bystander witnessing death or injury of a family member (different from zone-od-danger rule for negligent infliction of emotional distress claim where person almost injured. 

· NY Approach – since can recover for NIED when threated with bodily harm and witnessing a family member, then should be able to recover even if you weren’t yourself in danger. Can’t disentangle emotional distress of almost being hit to that of witnessing an act so can only recover if in the zone-of-danger. 

Loss of Consortium
· Virtually all states recognize loss of consortium action for both spouses.

· Some have extended to cover non-physical injuries to the first spouse, not barred solely because spouses injury is purely emotional. 

· Courts also give action for loss of companionship when a child is seriously injured. 

· Children also have a viable claim for loss of parental society if they can show the minors dependent upon the parents. Dependent must be rooted not only in economic requirements but also in filial needs for closeness, guidance and nurture. 

Causation - Third Element of Negligence

Duty, Breach, Causation, Injury/Damages
Defendant’s act must be both (two elements)
Actual harm/cause in fact harm of the plaintiff’s injury
Proximate cause of the injury
Section 431 -What Constitutes Legal Cause

The actor’s negligent conduct is a legal cause of harm to another if:

(a) His conduct is a substantial factor in bringing about the harm (cause in fact), and

(b) There is no rule of law relieving the actor from liability because of the manner in which his negligence has resulted in harm (proximate cause)

Cause in fact – but for causation
The plaintiff must show that but for the defendant’s negligence, the harm he or she suffered would not have occurred. 

· Problems with establishing Cause in Fact

· When the concurrence of two events may simply be coincidence

· When the defendant’s conduct is one of a number of alternative causes, each of which would have been sufficient to cause the harm, and you don’t know which one it was. 

· “But for” causation test is used in most cases to establish actual cause.

· Third Restatement Section 26-27

· Under the but-for test, conduct is a factual cause of harm when the harm would not have occurred absent the conduct. 

· If multiple acts occur, each of which alone would have been a factual cause, each act is regarded as a factual cause of the harm. 

· Cases of multiple sufficient causes are the exception to this general rule where the “substantial factor test” applies.

· Substantial Factor Test – if two independent events (separate fires) is a substantial factor causing the injury/damage (house burning down), even if fails the “but for” test as injury would have happened anyway.   

· Cause in Fact – Substantial Factor Test – Restatement 2nd 
Section 432 Negligent Conduct as Necessary Antecedent to Harm

(1) Except as stated in subsection (2), the actor’s negligent conduct is not a substantial factor in bringing about harm to another if the harm would have been sustained even if the actor had not been negligent (but for causation, necessary cause)

(2) If two forces are actively operating, one because of the actor’s negligence, the other not because of any misconduct on his part, and each of itself is sufficient to bring about harm to another, the actor’s negligence may be found to be a substantial factor in bringing it about. (substantial factor, causation, sufficient cause)

· Cause in Fact: Joint and Several Liability 

· If defendants are jointly and severally liable, each defendant is liable for the entire judgment, although plaintiff can only recover the judgment once. 

· Allocation of liability is left to the tortfeasors – with rights of contribution. 

· Risk of insolvency placed on the tortfeasors. 

· Cause in Fact: Several Liability

· If defendants are severally liable, each defendant is liable only for the portion of the judgment that is attributable to his/her fault. 

· It is up to the plaintiff to bring all potential defendants into the lawsuit. 

· Risk of insolvency is on the plaintiff. 

· Multiple defendants jointly and/or severally liable when:

· Concurrent tortfeasors

· Inability to apportion

· Acting in concert

· Other vicariously liable defendants

· Alternative liability (Summers v. Tice)

· When two (or more?) defendants, are negligent, but it is uncertain which one caused the injury, each defendant is jointly and severally liable for the entire harm unless the defendant can show his act did not cause the harm. Burden shifts to the defendants to show they are not the cause. Ensures that plaintiff recovers and negligent actors held liable. 

· Market share liability (Hymowitz v. Eli Lilly)

· When manufacturers acting in a parallel manner to produce an identical, generically marketed product (i.e. medicine) which causes injury many years later. 

· Not jointly and severally liable, only liable for percentage of market share held. 

· No exculpation of defendants (even if can prove were not used in the relevant case). All manufacturers who produced and encouraged to take all engaged in negligent/wrongful conduct so all should have to pay. 

· CA has joint and several liability for damages, several for pain and suffering. 

Proximate Cause
· Function of proximate cause is to serve as a gauge on what is fair with respect to defendants liability. 

· Decided by the jury. Jury will receive specific instructions to find according to rule that harm was within the scope of risk that defendants negligence created. 

· Mechanism by which jury can cut off liability. Confirms the logic of cause-in-fact is legally sound. 
· Real test for proximate cause should be the foreseeability, harm within the scope of risk which the defendant’s negligent conduct created. 

· Types of cases that raise proximate cause issues: Unforeseen Harm, Unforeseen Manner, Unforeseen Plaintiff.

· Often overlap. If raises issues of unforeseen harm often will raise questions of unforeseen manner or unforeseen plaintiff. 

· Unforeseen Harm

· Direct Consequences: all harm that is directly caused (Polemis)

· Foresight test: liability limited to what was foreseeable. (Wagon Mound) 

· Type of harm vs. extent of harm

· Application:

· Plaintiff wants to characterize the foreseeable risk broadly

· Defendant wants to characterize the foreseeable risk narrowly

· Restatement 3rd Section 29

· An actor’s liability is limited to those physical harms that result from risks that made the actor’s conduct tortious.

· Restatement 3rd Section 30

· An actor is not liable for physical harm when the tortious aspect of the actor’s conduct was of a type that does not generally increase the risk of harm. 

· Harm-Within-The Risk Approach (Sugar Notch Railway)
· Rule: a negligent actor is responsible only for harm the risk of which was increased by the negligent aspect of his conduct. Restatement: No liability where harm arises from an entirely different hazard than that created by the defendant’s negligence. 

· Eggshell Skull Plaintiff (Benn)
· Rule: liability for the full extent of harm, even if the extent is unforeseeable. 

· Secondary Harms

If a defendant negligently injures a plaintiff the defendant should be liable for any secondary harms the plaintiff should experience as a normal consequence of the defendants conduct. 

· The “normal consequences” test

· If further harm befalls someone that is a normal consequence of negligence, the original party is liable, it is irrelevant whether subsequent medical treatment is rendered negligently or innocently. 

· The “normal efforts” test 

· Defendants liable for further injuries resulting from normal efforts of third persons in rendering aid, which the other’s injury reasonably requires irrespective of whether such acts are done in a proper or in a negligent manner. 

· Unforeseen Manner

· Intervening cause but the result is foreseeable – proximate cause

· Intervening cause but the result within the scope of risk created – proximate cause

· Intervening cause and result is unforeseeable or outside the scope of the risk created – not the proximate cause, superseding event

· Third actor, intervenor who was a superseding cause defeats proximate cause of Defendant’s action and breaks the chain of causation. 

An intervening cause does not absolve the defendant of the original negligent conduct. A superseding cause does. 

Restatement 2nd Section 442(b) - Intervening Criminal Activity 

· A negligent defendant, whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by a third person and is not within the scope of risk created by the actor’s conduct. 

· But such tortious or criminal acts may in themselves be foreseeable and so within the scope of risk created. 

· Rescue

· Restatement 2nd Section 443 

The intervention of a force which is a normal consequence of a situation created by the actor’s negligent conduct is not a superseding cause of harm which such conduct has been a substantial factor in bringing about.

· Original defendant can be held for aggravating of injury as well as injury to a rescuer.

· Once relationship established to defendant’s negligent conduct then secondary harms are covered as well. 

· Unforeseen Plaintiff

· Was the class of persons including the plaintiff within the scope of risk created by the defendant’s negligence. 

· Don’t have to refute every other possible cause just to show with reasonable certainty the conduct was the cause.

· Some courts allow probabilistic recovery.

· Others require a symptom to show first to entitle the Plaintiff to damages and future damages. 

· Dauber Test – Admissibility of Expert Testimony

(1) Whether the theory can be (and has been) tested according to scientific method.

(2) Whether the theory or technique has been subjected to peer review or publication

(3) In the case of a particular scientific technique the known or potential rate of error; and

(4) Whether the theory is generally accepted. 

· Court can admit expert testimony even though it is a new and novel theory. 

· Expert testimony should be admissible when it helps the trier of fact adjudicate the case. 

· Test gives judges more discretion to determine what testimony is admissible for torts cases. 

· Determining if expert testimony comports with reasonable methodology, then the court should admit the testimony. Gives the courts a gatekeeping function with respect to evidence. 

Defenses

· Plaintiff’s Fault 

· Contributory Negligence

· Historically, even the slightest fault on plaintiff’s part would bar recovery. 

· Limitations on contributory negligence

1) More relaxed standard of care

2) Role of jury

3) Last clear chance

4) Imputing plaintiff’s negligence only in derivative suits.

· Comparative Fault

· Apportions percentage of fault so plaintiff can still recover even if found to be somewhat at fault. 

· Jury determines allocation of fault to each party.
· Because up to the jury there is no standard. 

· Very similar cases/fact patterns can lead to very different results.

· Courts really only intervene if damage awards are excessive. 

· Plaintiff’s recovery is reduced by amount of Plaintiff’s fault 

· Pure Comparative Negligence (CA, all common law adopted states)

· Permits recovery regardless of how at fault plaintiff is. Plaintiff’s percentage of fault is subtracted from the total damages. 

· Modified Comparative Negligence (statutorily adopted)

· Modified I: Plaintiff’s fault < Defendant’s fault (49/51)

· Modified II: Plaintiff’s fault <= Defendant’s fault (50/50)

· What is compared: Under Uniform Act

1. Inadvertent vs. Awareness (regarding plaintiff’s negligence) 
2. Magnitude of risk, persons endangered, seriousness of injury (to the plaintiff)
3. Significance of actor’s goals (of what plaintiff was trying to do)
4. Actor’s superior or inferior capacity

5. Particular circumstances such as exigent circumstances. 

· Avoidable Consequences

· Plaintiff can’t recover for negligently inflicted damages that he/she could have avoided or minimized by reasonable care. 

· Plaintiff has a responsibility to mitigate damages. 

· Will reduce damages defendant is liable for if plaintiff didn’t attempt to mitigate. 

· Defendant will not be faulted for plaintiff failing to mitigate damages or aggravating their damages further as a result. 

· Assumption of Risk

· Express Assumption of Risk
· Arises when one person gives explicit written or oral permission to release another party from an obligation of reasonable care. 

· If waiver of risk is clear and unambiguous then the contract is valid. 

· If valid then the defendant has sufficiently limited or negated their duty through a contract. 

· Successful assumption of risk defense results in dismissal of the lawsuit. 

· Only way to overcome is through the Tunkl Factors and public policy reasons why it should be void. 

· If contract releasing liability violates public policy then it is void.

· Limitations on Express Assumption of Risk: Tunkl Factors:

· Business type suitable for public regulation

· Public service of practical necessity

· Service available to any member of the public

· Unequal bargaining power

· Adhesion contract with no “out” provision based on increased fee

· Purchasers under control of seller, subject to risk of carelessness

· Implied Assumption of Risk
· Can be inferred from a party’s conduct and the circumstances. No explicit agreement.
· Two categories:

· Primary – determined at the duty stage of the negligence inquiry.
· Arises in cases that involve activities that have inherent risks that plaintiff desires to expose himself/herself to like amusement park rides, sporting events. 

· Considered a limited duty principle.
· Look to same elements like knowledge, appreciation and voluntary exposure for secondary assumption of risk but comes under consideration of duty, because defendant engaged in activity that is dangerous but not negligent. 

· i.e. spectators at a baseball game, stadium’s duty is providing protection where danger is greatest. 
· Limited duty is black letter of the law. Doesn’t matter the age of the plaintiff. 

· Secondary – true affirmative defense. Arises when plaintiff knowingly encounters a risk created by defendant’s negligence. Raised after the plaintiff can make a prima facie case of negligence.

· Comparative negligence applies. 

· If plaintiff’s conduct is reasonable then plaintiff will probably cover the full amount. 

· Three basic elements:

· Knowledge of the risk

· Appreciation of the risk

· Voluntary exposure to the risk

Tested by subjective standard. Burden of pleading and proving assumption of risk rests on the defendant. 
· May involve either reasonable or unreasonable conduct on the part of the plaintiff. 

Strict Liability

· Operates the same way as negligence except for duty and breach. 

· Duty – is the activity abnormally dangerous?

· Breach – did the defendant engage in the activity? Not concerned with fault of the defendant. 

· Causation

· Damages

· Straightforward method to keep manufacturers from putting out dangerous products.

· Intended to incentivize industries to spread the risk of losses.

· Manufacturers better positioned to anticipate the hazards and guard against the recurrence. 

· Policy Rationales for Strict Liability:

· Deterrence (risk reduction) – placing liability where it will most effectively reduce the hazards inherent in defective products that reach the market

· Loss spreading – shifting the loss to the party who can best insure and spread the loss among users of the product

· Justice/fairness (buyers expectations) – under modern marketing methods, the consumer no longer has means to investigate a product’s soundness, and has been led to be confident in the manufacturer’s ability to produce a safe product. 

· Rylands

· “A person who for his own purposes brings on his lands and collects and keeps things likely to do mischief if it escapes, must keep it at his peril and if he does not do so, is prima facie answerable/liable for all the damages which are the natural consequence of its escape.

· There is an absolute duty to prevent harm rather than a duty merely to exercise due care and skill to prevent harm. 

· Liability may only be excused if the person suffering the harm is also at fault or if the damage was caused by an act of God. 

· No risk intentionally undertaken by the plaintiff. Had no idea what was going on on defendant’s land. Defendant liable for damages cause to the plaintiff’s property. Would be unfair to plaintiff to bear the burden. 

· Limiting principle is the defendant’s liability falls on what is not natural, something brought onto the land that wasn’t previously there. 

· Non-natural use – some special use with increased danger to others not ordinary use of land or one that generally benefits the community. 

· Applied to neighboring parties. Other people out in public were exposing themselves to risk by being in public. 

· Strict liability applies in cases of loose animals. Owner is liable for any damage they cause. 

· Ultrahazardous activities (now known as abnormally hazardous)
· Restatement First of Torts 

· An activity is subject to strict liability if:

a) It necessarily involves risk of serious harm to the person, land or chattels of others which cannot be eliminated by the exercise of utmost care and

b) It is not a matter of common usage. 

· Abnormally dangerous activities

· Restatement Second Torts Section 520

a) Existence of a high degree of risk

b) Likelihood of great harm

c) Inability to eliminate risk by the exercise of reasonable care

d) Extent to which the activity is not a matter of common usage

e) Inappropriateness of the activity to the place where it is carried on, and

f) Extent to which its value to the community is outweighed by its dangerous attributes

· Restatement Third Torts Section 20 – Abnormally Dangerous Activity

a) An actor who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity.

b) An activity is abnormally dangerous is:

(1) The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and

(2) The activity is not one of common usage.

· Affirmative Defense

· Restatement Third Section 25 – Comparative responsibility 

· If the plaintiff has been contributorily negligent in failing to take reasonable precautions, the plaintiff’s recovery in a strict liability-claim…for physical harm is reduced in accordance with the share of comparative responsibility assigned to the plaintiff. 

· What gets compared? – Comment D

· When the defendant is held liable under a theory of strict liability, no literal comparison of fault of the two parties may be possible. According to Restatement Third, Tors: Apportionment of Liability Section 8, Comment a, while “comparative responsibility” is the common legal term, “assigning shares of responsibility” might be a better term, “because it suggests that the fact finder, after considering the relevant factors, assigns shares of responsibility rather than compares incommensurate quantities.”
Products Liability

· Manufactures should be held liable for their products if there are defects when it goes into the hands of consumers. Requiring proof of negligence on the part of the defendant by the plaintiff should not be required. 

1. Is the defendant a manufacturer, seller or distributor?

2. Is the product defective? (various tests apply)

Manufacturing Defect

· Product not in condition that the manufacturer intended with it left his or her control.

· Defect determined through comparison 

· True strict liability 

· No requirement of privity (eliminated in MacPherson)

· If to the element of danger there is added knowledge that the thing will be sued by persons other than the purchaser and used without new tests, then irrespective of contract, the manufacturer of the thing of danger is under a duty to make it carefully.”

· “It should now be recognized that a manufacturer incurs an absolute liability when an article that he has placed on the market, knowing that it is to be used without inspection, proves to have a defect that causes injury to a human being.” 

Defining Manufacturing Defect

· Restatement Second Approach – Section 402A

· Manufacturer or seller is liable for products sold in a “defective condition unreasonably dangerous” to users or consumers who are injured by the product. 

· Was the product in a defective condition “unreasonably dangerous” to users or consumers who were injured by the product?

· Restatement Third Products Liability Approach

· Section 1 

· One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect. 

· Section 2 – Categories of Product Defect

· A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warning. A product:

(a) Contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product. 

(b) Is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe.

(c) Is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision or reasonable instructions or warnings by the seller or other distributor, and the omission of the instructions or warnings renders the product not reasonably safe. 

· Did the product contain a defect that “departed from its intended design even though all possible care was exercised in preparation and marketing of the product?

· Manufacturing defect is pretty much a slam-dunk case. Can compare to other of the same or similar products. Only have to show the product did not function in the manner the manufacturer intended. 

· Barker Test

· Consumer Expectations

· Product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner. 

· Risk Utility 

Design Defect

· Product was in condition intended by manufacturer, but whole product line designed in a way that is unsafe to users.

· Defect determined through variety of approaches that resemble negligence type of analysis. 

Defining Design Defect

· 2nd Restatement

· Was the product in defective condition “unreasonably dangerous” to users or consumers who were injured by the product?

· 3rd Restatement

· Was there a reasonable alternative design that could have reduced or avoided the foreseeable risks of harm posed by the product and the omission of the alternative design rendered the product not reasonably safe?

· Thought to be more defense friendly. Language resembles a negligence balancing test. 

· Barker Test

· Consumer Expectations Test

· Product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.

OR

· Risk Utility Test

· Through hindsight, at trial, the product’s design embodies “excessive preventable danger”, or in other words, if the jury finds that the risk of danger inherent in the challenged design outweighs the benefit of such design. 

· Factors:

· The gravity of the danger posed by the challenged design

· Likelihood that such danger would occur

· Mechanical feasibility of safer alternative design

· Financial cost of improved design

· Adverse consequences to the product and consumer that would result from alternative design

· Camacho/Ortho Factors for Risk Utility Test

1) The usefulness of the product – its utility to the user and to the public as a whole

2) The safety aspects of the product – the likelihood that it will cause injury and the probable seriousness of the injury. 

3) The availability of a substitute product which could meet the same need an not be as unsafe.

4) The manufacturer’s ability to eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain its utility.

5) The user’s ability to avoid danger by the exercise of care in the use of the product.

6) The user’s anticipated awareness of the dangers inherent in the product and the avoidability because of general public knowledge of the obvious condition of the product, or of the existence of suitable warnings or instructions. 

7) The feasibility, on the part of the manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance. 
· Most courts use risk utility analysis for design defects. 

· Benefits the defendant because they can justify the risk utility profile of the product. 

· Crashworthiness Doctrine – aka Enhanced Injury Doctrine
· Automobile manufacturer may be liable either in negligence or strict liability for injuries sustained in an accident if the manufacturing or design defect cause or enhance the injuries though not the accident itself. 

· If design of the vehicle enhance the injury then permits the plaintiff to sue for full recovery. 

· A crash is an unintended but reasonably foreseeable use. 

· Requires manufacturer to provide reasonable level of safety in designing the product. 

· Reasonable Alternative Design

· Factors to be considered in evaluating a Reasonable Alternative Design

1) Magnitude and probability of risk

2) Instructions and warnings accompanying the product

3) Nature and strength of consumer expectations, including expectations based on marketing

4) Relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair and esthetics; and the range or consumer choice among products, etc. 

· Factors interact with one another. A balancing test. 

· More defense friendly test then Barker Risk Utility Test. Plaintiff has the burden of proof. Have to show that there is a safer design. Applied ex ante, so risk utility profile analyzed at the time the product was made and what technology and safety measures existed at the time. 

· Irreducibly Unsafe Product

· Products that have known dangers, but for which there are no Reasonable Alternative Designs
· Defendant will be liable if the risks of injury so outweigh the utility of the product as to constitute a defect. (O’Brien)

· Risk utility application could result in a finding that the dangers of the product are far too high to justify any use for the product. 

· Res Ipsa Loquator analog in products liability. The defect so obviously caused the injury the very fact the plaintiff was injured is proof of the defect. 

· Manifestly Unreasonable Design – in 3rd Restatement 

· Was designed in a certain way which has now been shown to cause injury. 

Warning Defect
· Second Restatement

· Was the product in defective condition “unreasonably dangers” to users or consumers who are injured by the product?

· Third Restatement

· Was the product “defective because of inadequate instructions or warnings when the foreseeable risk of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warning renders the product not reasonably safe?”

Defining Warning Defect

· Threshold Question: Is there a need for a warning?

· Product needs a warning when the dangers are non-obvious

· Can be disclaimed by warnings

· Warnings can make product safer by guiding users as to how to use and not misuse a product in a way that would lead to injury.

· Adequate warning can overcome all allegations of design defect.

· Even products with inherent dangers can be made safe through adequate warning. 
· If so, who is to be addressed by the warning?
· The ultimate user, most affected by the product and expected to use the instructions or warnings to avoid harm.

· Only users? Children? (Note 8)

· Is the warning adequate?

· Adequate in content (note 1 & 3)

1) The warning must adequately indicate the scope of the danger

2) The warning must reasonably communicate the extent or seriousness of the harm

3) Physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger

4) A simple directive warning may be inadequate when it fails to indicate the consequence that might result from failure to follow it and,

5) The means to convey the warning must be adequate. 

· Adequately communicated (note 2)

· Would the user heed the warning if adequate?

· Heeding presumption (note 5) – presumption that use would have heeded warning if adequate that defendant must rebut.
· To determine adequacy of warning have to consider who the user is and what type of communication would be most effective with the user. 

· Warning needs to strike a balance, needs to give enough information but not so long people won’t read it. 

3. Did the defect cause the plaintiff’s injury?

· Actual cause: (link between the product defect and injury) Product was defective when marketed and “but for” the product defect, plaintiff would not have been injured.

· Proximate cause: Was the injury foreseeable? (Consider who the plaintiff is and how the product was used)

4. Defenses

· Same as affirmative defense to negligence though wording may differ. 

· Comparative Responsibility
· Misuse of a product is a defense that resonates.  

· Assumption of risk

· State-of-the-art

· In dynamic stage of evolution. An affirmative defense when at time of design the product used state of the art technology available to determine the quality and safety. No reasonable alternative.

5. Damages

Damages
· Most important consequence for either party in tort litigation. 
· Litigation strategy will be developed around what plaintiff can receive and what defendant might be liable for. 
· Compensatory Damages
Two Types:

1) Economic Damages

a) Lost earnings (both past and future)

b) Medical expenses (both past and future)

2) Non-Economic Damages

a) Pain and suffering (both past and future)

· Physical pain derived from the trauma of the accident, medical treatment, rehabilitative process, etc.

· Mental or psychological suffering that plaintiff feels because of his or her condition. 

· In CA no definite standard prescribed by law by which to find reasonable compensation for pain and suffering. Nor is the opinion of any witness required as to the amount of such reasonable compensation. 
· In CA, medical malpractice limited to $250,000, non-economic damages are severally liable

· Jurors not supposed to base pain and suffering award on a type of formula but often do because it is otherwise hard to come up with a method. 

· Loss of Enjoyment of Life

· For loss of the pleasure of being alive. Compensation for limitations on plaintiff’s ability to participate in and derive pleasure from the normal activities of daily life, or for the individual’s ability to pursue interests.

· Two jurisdictional approaches:

· Often lumped in with pain & suffering. 
· Advantage defendant as two separate categories likely to result in a higher total amount. 

· A distinct category of damages. 

· Objective in character. Can determine based on evidence of how plaintiff lived life previously and how lives now and what is missed out on and thus deserving of compensation. 

· Cognition necessary, if don’t have cognition then don’t experience the pain and suffering. 

· Death Cases:

· Survival Action – estate sues on behalf of the decedent

· Wrongful death – decedent’s beneficiaries sue for their own losses. 

· Award can be found to be excessive if it “shocks the conscience” so that it implies the jury verdict must have been the result of passion or prejudice or corruption.  

· Complications in calculating compensatory damages

· Life expectancy

· Work life expectancy

· Inflation

· Interest rate

· Discount rate

· Taxation

· Lump sum vs. periodic payments

· Vast majority of cases it is desirable to award one lump sum of damages. Administratively inefficient to have to monitor the payment of tort damages over time. 

· Single judgment rule

· Plaintiff has fiduciary duty to invest prudently to generate what will meet their future losses so award is discounted to present value. 

· Attorney’s fees
· Punitive Damages
· Warranted in tort cases when can prove the defendant acted willfully or wantonly or grossly negligent. High standard to receive punitive damages.

· Purpose of punitive damages is to punish and deter. (Sometimes called exemplary damages)

· Sometimes considered a gap filler, plenty of crimes that injury victims but courts don’t have time for criminal prosecution, so civil justice system and torts play a role to represent plaintiffs in lawsuits against perpetrators of torts. 

· “Due Process” clause of the 14th Amendment of the Constitution puts limits on the amount of punitive damages. 
· Gore Guideposts

· Reprehensibility of conduct

· Ratio of punitive damages to actual and potential compensatory damages

· Sanctions for comparable conduct

Basically not a single digit ratio of 1-9 times compensatory damages. 

Want some consistency in rulings and awards. 

· Minimum threshold for defendant conduct in CA is gross negligence, willful, malicious or oppressive conduct.

· Once a case triggers consideration for punitive damages, because the goal is deterrence other considerations like defendant’s wealth taken under consideration. 

· Most courts bifurcate for punitive damages in second phase of trial so that info that may have prejudiced the jury in the first case making a decision of liability can be raised in determining the award. 

· If case appealed plaintiff doesn’t get any money until all appeals are settled. 

