
TORTS II OUTLINE
I. INVASION OF PRIVACY
A. INVASION OF PRIVACY: THE RULE
1. BLACK LETTER LAW
a) In order to bring a case for invasion of privacy, P needs to show 3 things:
(1) Legally protected privacy interest
(2) Reasonable expectation of privacy
(3) Serious invasion of privacy
b) D can win case by knocking out one of 1-3 OR D must show legit countervailing interest (Kelly)
c) P can then show a less invasive alternative (Planned Parenthood)
2. CASES
a) Hill v. National Collegiate Athletic Association
(1) Facts: Case addressed a new problem that we needed a new law for: invasion of privacy. CA voted to protect privacy - was added to the CA constitution & protected by law.
(2) Athletes at Stanford sued and alleged invasion of privacy when collegiate association, who sought to prevent unfair competition by using drugs & steroids, mandated monitored drug tests for the athletes. NCAA’s purpose: to keep sports fair & to prevent damage to athletes’ bodies. Athletes argued it wasn’t Stanford’s business what was in their urine and that it would disclose other illnesses. Athletes cite CA prop re invasion of privacy. 
(3) Procedure: Goes up to CA Supreme Court. NCAA argues they want fairness in competition & to protect athletes from drugs. 
(4) Reasoning: CA constitution protects privacy; students argue it’s being invaded. By law, the students are entitled to privacy. Court interprets privacy, which isn’t spelled out in the proposition. Ps didn’t have a reasonable expectation of privacy: they consented to the urine testing, have other medical testing, general culture in sports that you have less privacy, like changing in a locker room
b) Feminist Women’s Health Center v. Superior Court
(1) Employee fired for refusing to perform a cervical self-exam in front of others. She sues, alleging wrongful termination in violation of CA protection of privacy. 
(2) Court applies NCAA case:
(a) P has to show legally protected privacy interest (satisfied here)
(b) Reasonable expectation of privacy: not satisfied b/c she’s an employee at a feminist health collective
(c) Serious invasion: satisfied to perform cervical self-exam
c) TBG Insurance Services Corp. v. Superior Court
(1) Every owner gets a laptop & a desktop. Not allowed to go on porn sites (in the company guidelines). Other 2 owners know the third owner goes on porn sites on the laptop (NOT the desktop); fired from company and his ESOP didn’t vest.  
(2) Cause of action: wrongful termination.
(3) Procedural posture: not at trial; discovery motion case
(4) NCAA Analysis: invading privacy by demanding discovery of the home laptop?
(a) P must show 3 things: 
(i) Demand by company for laptop from home is a legally protected privacy interest
(ii) Serious privacy invasion: yes; his personal info is on the laptop
(iii) CRITICAL: Reasonable expectation of privacy: no b/c of company policy & he signed an agreement
(a) Look at community norms: occupation, neighbors’ habits, customs of time and place
(iv) Judge’s compromise: company can have an outside expert look at the laptop only to matters re: whether porn was viewed; can’t look at anything else
(v) Can’t look at anything else and have to submit the search terms to be used (less invasive manner of getting to the countervailing interest)
B. INVASION OF PRIVACY: IS NOTHING SACRED?
1. CASES
a) Holmes v. Petrovich
(1) Holmes was hired in March; knew she was pregnant and didn’t tell her boss until July that she would need to take 6 weeks off in December. If Petrovich had known, he wouldn’t have hired her.
(a) Emails: Petrovich says he’ll work w/ her
(b) Commentary from other employees about her pregnancy
(2) Holmes quits company & sues for hostile work environment, retaliation, and invasion of privacy; she emailed her atty re litigation strategy on the company computer - IT reserves the right to look at all of the computers & she knew of this company policy
(a) Conflicting principle: atty-client privilege
(3) Court holding:
(a) Sexual harassment/hostile work environment: have to show severe OR pervasive (ongoing) conduct. Court says here, the employees’ conduct was neither severe nor pervasive - they stopped commenting on her pregnancy when she asked them to
(b) No retaliation b/c Holmes wasn’t fired
(c) Invasion of privacy & emails w/ atty:
(i) Company handbook reserved the right to read all emails - nothing written in the emails is private, even a private email b/w client & atty (like having a convo w/ atty in conference room & leaving the door open). Holmes waived confidentiality by using work comp. 
(ii) NCAA Analysis: 
(a) Reading atty-client emails: legally protected privacy interest
(b) Serious invasion of privacy: yes
(c) Reasonable expectation of privacy: no b/c of company handbook
b) Colleen M. v. Fertility & Surgical Assocs. Of Thousand Oaks
(1) CMIA: Confidentiality & Medical Information Act: all medical info is confidential; healthcare provider not permitted to disclose info
(2) Advanced tort: not allowed to give away medical info. However, healthcare provider may give medical info to whoever’s paying for the medical services treatment
(3) Here, Ronald gave his ex-fiance his credit card info, got high bill, healthcare provider revealed she received in-vitro fertilization. 
(4) Ex-fiance sues under CMIA. Court holds: statute says healthcare provider may gave the medical info to whoever’s paying the bill. Medical info not disclosed to entity that only pays the premium, as opposed to the treatment. 
(5) NCAA v. Hill rule: when suing for invasion of privacy, must show the 3 elements. D can then win the case by showing legit countervailing interest; P can still win by showing a less invasive alternative. 
(a) However, when there is a statute passed by the legislature regarding privacy, the statute overrides the court analysis. 
(b) If tort alleges disclosure of medical privacy, CMIA applies; no NCAA v. Hill analysis. 
(c) If no CMIA or statute, apply NCAA v. Hill analysis.
c) Kelly v. State Personnel Board (legit countervailing interest)
(1) Purpose of government lab: to test products to determine it’s whether what the cops think it is and to weigh it if someone gets arrested for drug possession
(2) Cops told crime lab that P gave drugs to another employee. Cops ask for the names & contact info of 5 friends; P refuses to give the info. Goal is to meet with the friends and ask where they got the drugs from. P gets fired for not giving the info (insubordination).
(3) P argues he’s entitled to privacy and was wrongfully terminated for refusing to disclose private info. 
(4) Court’s holding: it was legitimate for the government to get to the bottom of whether P was moving drugs out of the lab. OK to fire b/c he wouldn’t help w/ the investigation. 
(5) NCAA Analysis:
(a) Legally protected privacy interest from having to give friends’ contact info: yes
(b) Serious invasion: yes
(c) Reasonable expectation of privacy: yes
(6) Because P wins on all 3, look at whether D has a legit countervailing interest: if it turns out P has been moving drugs out of the lab, every conviction based on P has to be thrown out b/c he can’t be trusted in a crime lab and his testimony is faulty
C. INVASION OF PRIVACY: INTRUSIONS, SNOOPS
1. POST-MORTEM RIGHT TO PRIVACY: does not protect the rights of the dead, but does protect the rights of the living relatives (spouse, blood relative, etc.; friends likely won’t qualify as relatives)
a) Dead people leave behind an estate; the deceased does not have a right to privacy. Atty can bring suits on behalf of the estate, but can’t sue for invasion of privacy on behalf of a dead person
(1) Causes of action of the living relatives: invasion of privacy, negligent infliction of emotional distress
b) Case w/ video of deceased victims: families of victims requested the video not be introduced into evidence. Deceased victims had no right to privacy, but the living relatives had right to privacy & emotional considerations; therefore, their rights allowed the court to ban the publication of the video. 
c) Similar cases: 
(1) Challenger tragedy: video box of last sounds of astronauts; families of deceased victims requested the court ban the media from publishing their last moments. The astronauts did not have a right to privacy, but their living relatives had the right to privacy & emotional considerations → media could not publish the last sounds.
(2) 9/11: relatives of deceased got court orders barring the media from publishing disturbing aspects of people jumping out of the buildings. 
2. CASES
a) Planned Parenthood Golden Gate v. Superior Court (extraordinary, unique circumstances led to a less invasive alternative - compromise w/ limiting order)
(1) Anti-abortion demonstrator handing out flyers; Planned Parenthood complains they’re blocking patrons from getting in
(2) Demonstrators countersue b/c of disruption of first amendment
(3) Procedural posture: discovery mode. Litigator needs to be really tough to get the discovery. 
(4) Lawsuit arose b/c demonstrators wanted names & addresses of people who weren’t parties to the litigation (i.e., volunteers, others who don’t work for Planned Parenthood, etc.). Planned Parenthood refuses to give the information b/c the people who volunteer for them could fall victim to dangerous pro-life demonstrators who seek to kill them. 
(5) Court’s analysis:
(a) Under normal circumstances, have to give up names & phone numbers in discovery for depositions. 
(b) Planned Parenthood argues this isn’t a typical discovery situation.
(c) NCAA v. Hill Analysis:
(i) Legally protected privacy interest in name/address/phone number in context of litigation? NO.  
(ii) Reasonable expectation of privacy? NO. 
(iii) Serious invasion? MAYBE.
(iv) Legitimate countervailing interest: need the info to take depositions; want to ask people at PP whether they also provide counseling or just provide abortions.
(d) Court issues a protective restricting limiting order: agreeing the pro-life people have a right to take the depos of non-parties, but in light of the unique circumstances (life/death threats), order issued that PP needs to give names of non-parties, but can give the PP address and phone number and depos can be taken at the PP office. Notices of depos sent to the name in care of PP.  
b) Kearney v. Salomon Smith Barney, Inc.
(1) Conflict of laws - which law applies if the law differs b/w states and you can bring the case in either of the 2 states?
(2) Recorded telephone conversations: companies had already begun a policy of recording phone calls
(3) In GA, statute says you can’t record telephone call unless at least 1 of the parties knows it’s being recorded; rationale of law is to protect against espionage
(4) In CA, statute says both parties need to know it’s being recorded
(5) Here, someone calls SSB in Georgia to get stock. Call center in GA records the calls w/out warning - complies w/ GA law b/c SSB knows of recording; doesn’t comply w/ CA law b/c other party doesn’t know phone call is being recorded.
(6) Class action lawsuit brought: most settle and don’t go to trial b/c discovery is expensive due to the large number of plaintiffs. If get a judgment, even if only $1, can file for legal fees.
(7) SSB violated CA privacy law b/c only 1 party knew of recording. 
(8) Court’s analysis: conflict of laws:
(a) Looks at interests of each side: CA seeks to protect the privacy of its citizens (constitutional interest). 
(b) GA seeks to protect GA corporations from incorporating in other states. Court sees no harmful intent. 
(c) Holdings: The CA protections of privacy are so important that the CA plaintiffs win b/c their privacy was invaded. Clear statute in CA that says both parties need to know the call is being recorded. All corporations are now on notice that both parties need to know the call is being recorded - why all corporations now have warnings. 

(i) Although CA people win, GA has strong interest in protecting corporations & this corporation acted in good faith. CA people win, but no money is paid to Ps - means lawyers don’t get anything. 
c) Hernandez v. Hillsides, Inc.
(1) Facts: Hillside: religious shelter for emotionally and physically abused children. Shelter finds out through IT people working overnight that someone at the shelter has been using the computers to watch porn; they don’t know who’s doing it, but do know which computer it is
(a) Shelter’s allowed to say they don’t want porn; also don’t want a person on their staff who watches porn b/c doesn’t comply w/ their goals to protect children who have been sexually abused
(b) Hidden camera set up by shelter; only goes on for 1-2 hours each night at the time the person is using the porn
(c) People in office w/ hidden camera sue shelter, stating the shelter put private cameras in their office w/out notifying them
(2) Court’s analysis: neither a serious intrusion nor a serious invasion 
(a) Torts: 
(i) Intrusion: 2 step test: (1) offensive invasion; (2) zone of privacy:
(a) Was there an offensive invasion into a person’s zone of privacy?
(i) Yes, there’s a zone of privacy in a private office. BUT: 
(ii) Court says NOT offensive to a reasonable person who works in a room from 9-5 that there’s a camera running for a few hours at night when no one’s there
(ii) Invasion of privacy: NCAA analysis: 
(a) Legally protected privacy interest in private office & reasonable expectation of privacy? Maybe
(b) Serious invasion? NO
(c) D has legit countervailing interest: trying to protect young children from abuse; also doesn’t want porn in religious agency. Camera only ran for 1-2 hours at night after everyone left. If the camera had been running all day, likely would be a serious invasion of a reasonable expectation of privacy. 
d) Cox Broadcasting Corp. v. Cohn
(1) Facts: Name of rape and murder victim disclosed in rape proceedings and subsequently broadcasted by Cox on the news; broadcasting company sued for invasion of privacy by victim’s family
(2) US Supreme Court Reasoning: 
(a) Balances several things: invasion of privacy and First Amendment rights
(b) First Amendment protections applied → not allowed to disclose victims’ names, but this rape victim’s name became public record, so broadcasting company not liable
(c) Court discusses difference b/w American life & American judicial system - no secrets in the courts. Any paper filed in the courts is subject to disclosure. If the name appears in a court filing, anything in the filing can be published - no privacy; NCAA-like test is inapplicable. Anything in a court doc is public. 
(i) Can still bring a motion in court for a protective court order sealing a court doc from publication (common in family law cases & in business litigation)
e) Miller v. National Broadcasting Company
(1) Local news station follows paramedics on their daily routes - TV station filmed paramedics who went into the deceased’s home as he suffered a heart seizure; footage was later shown on TV. Wife of deceased sues the TV station for trespass, intentional infliction of emotional distress and intrusion
(2) Intrusion: (1) invasion into zone of privacy; and (2) highly offensive to a reasonable person
(a) If wife had permitted the camera crew to come in, intrusion wouldn’t be highly offensive. However, she likely didn’t realize a camera crew came in or what they were there for - didn’t give knowing permission. Camera crew entered under false pretenses.  
(3) Court’s analysis: there was trespass (entering someone’s private property w/out permission); and intrusion: someone’s home is their zone of privacy (reason why you lock your door); highly offensive to reasonable person for camera crews to film someone’s death
(a) Daughter’s suit for the same claims: she was watching the news and saw the footage on TV and claimed she suffered trauma. Court holds: it wasn’t her house, crew didn’t enter her property (no trespass); no infliction of emotional distress b/c too removed; her parents’ house wasn’t her zone of privacy - daughter got no damages. 
D. INVASION OF PRIVACY: RIGHT OF PUBLICITY
1. 3 Part Test for Right to Publicity: 
a) (1) when someone uses someone’s likeness (stuff) 
b) (2) w/out permission 
c) (3) to make money (for commercial gain) → violated right of publicity; committed tort of appropriation of likeness
2. CASES
a) MLK Center for Social Change v. American Heritage Prods., Inc.
(1) Black funeral home wants to market a bust of MLK to make money and give a portion of the proceeds to MLK Center for Social Change. Company sells 200 busts before the lawsuit stops the sales. 
(2) Funeral home sued by Coretta King for invasion of privacy in federal court on a state issue under diversity jurisdiction (follows federal procedural law but state substantive law); Motown company (MI) sues b/c they have the rights to his speeches
(3) Court’s analysis: not invasion of privacy, but rather right of publicity after death (claim that funeral home appropriated MLK’s face w/out his permission)
(a) Federal court has to determine the GA state law on right of publicity. Federal court is told what the state law is and has to apply it.
(b) Certify a question to the state supreme court: 3 questions to GA supreme court:
(i) After death?
(a) Even though MLK dead, estate still has the rights
(ii) Never profited off reputation (i.e., waived it and never made money off of it)?
(a) Even though person didn’t make money, still can’t use their likeness w/out paying their estate
(iii) How to calculate damages?
(a) Calculate all profits that were made off the tort; subtract w/e amount came out of their profits
(b) All profits + punitive damages have to go to the estate
(c) Black Letter Law: right of publicity continues after death; those rights belong to the deceased’s estate. If want to use the person’s likeness, have to pay the estate. 
(4) Cited cases w/in MLK opinion:
(a) Golf game case: has cards w/ baseball players; the players sued b/c company couldn’t make money off game w/ players’ info w/out their permission. Have to either pay them or their estate if they’re dead.
(b) Baseball cards case: person went to game and took photos of players to sell cards; court held the person couldn’t sell baseball cards w/ people’s faces - have to pay them to put their face on a card
(c) Human cannonball case: local TV station shows commercial that circus is coming to town; shows human cannonball/other circus acts in the background. Human cannonball sues the TV station for showing his act on TV. Court ruled in cannonball’s favor b/c TV station took his stuff/likeness w/out his permission to make money. 
b) Vanna White v. Samsung Electronics America, Inc. 
(1) Samsung uses Vanna White’s likeness in an ad for VCRs w/out paying her for it - ad used involved Samsung dressing a robot in a white dress changing vowels (famous thing that everyone knows)
(2) White sued; Samsung sought summary judgment, saying White has no case (judge can throw case out; no need for trial)
(3) Judge: didn’t give money to White, but ruled that White can go to trial
(4) Law: White has a legitimate claim (right of publicity is a viable claim in CA) for which she could get money if the jury buys her argument. When judge rules he won’t throw out the case, teaches us it’s a real claim. 
(a) Need to convince the jury that the famous thing is how you make your money
(b) When you bring a lawsuit, you sue on all theories at once
(c) Often, 2 claims: sue for both, even if it’s clearly one or the other - let the judge/jury figure out which claim applies. 
(d) Here, 2 claims: appropriation of likeness & intellectual property theory (copyright, trademark, patent). Here, White also sued on the trademark. 
(5) In discovery, White’s lawyers produced docs that showed the advertising company referred to the ad informally as the Vanna White commercial
II. DEFAMATION
A. FALSE LIGHT/DEFAMATION
1. OVERVIEW
a) False Light:
(1) Elements
(a) Humiliating or highly offensive to a reasonable person in the P’s position
(b) Have to show the D knew or should have known it was false
b) Defamation of Public Figures (actual malice):
(1) Elements
(a) Knew or should have known it was false OR
(b) Acted w/ reckless disregard for the truth
(i) Additional standard from Thompson: if D entertained serious doubts but published it anyway w/out verification → acted w/ reckless disregard for the truth
c) Litigation privilege: in a lawsuit, w/e you say in court, you cannot be sued for defamation. You’re safe from defamation re: w/e you say during litigation.
(1) Purpose: When you’re called to be a witness, you don’t want to be afraid to testify b/c your testimony could be used against you in litigation. 
(2) If you lie, you could be sued for perjury by the government, but not for defamation.
(3) Also can’t sue for anything that’s in a court document
d) Legislative Privilege: allows you to say anything you want inside the senate, house of representatives, city council, state assembly, etc. - if it’s any type of government meeting, you can say anything you want at the meeting and won’t be sued for defamation. 
(1) Examples: “Mitt Romney not filing taxes” headline; senators make outright lies b/c anything they say w/in the walls of the senate is safe from defamation. 
(a) Public policy rationale: people have to know if the political figures are crooks so we can do something about it. 
2. CASES
a) People’s Bank & Trust v. Globe Int’l Publishing (false light)
(1) Elderly mail carrier well known locally was the subject of a news article
(2) P sued Globe Publisher b/c used her picture to illustrate a story that an old woman was pregnant and forced to quit her job after sexual relationship w/ her billionaire clients. Subject of the story had a newspaper route in Australia; was a fictional character that didn’t exist, which is why they couldn’t use a photo of an Australian mail carrier. 
(3) Elderly carrier sues for defamation; have to explain the context of the humiliation to the jury. Invasion of privacy claim gets thrown out. 
(4) Court: Globe should have reasonably anticipated that the story would offend her
(5) Court holds: publication knew it was false; it was highly offensive to a reasonable person. P wins on false light. 
(6) Remittitur: D accepts they lost; asking the judge to reduce the amount of money awarded if the judge agrees that the award was too high. P can take the reduced award or go for a new trial (judge won’t reduce the award a second time). 
(a) Judge didn’t grant remittitur on punitive damages b/c jury came up with that amount to punish; did lower the amount of compensatory damages
b) Cantrell v. Forest City Publishing Co. (false light)
(1) P’s husband killed in a bridge collapse in WV. Ohio reporter does a story on the collapse and a f/u story on the family describing them as poverty-stricken & children dressed in rags. P sues for defamation. Brings false light case in OH b/c it’s where the newspaper is & they have more money. 
(2) District Court: facts show the OH reporter made up the story & defamed her. However, reporter knew it was false. Court calls it actual malice. To get compensatory damages, that’s what you have to show. But, she wants punitive damages → to get punitive for a false light case, she had to show malice (ill will/hatred). Jury refused punitive damages on grounds there was no malice b/c journalist didn’t have any ill will against her. Threw the whole thing out b/c there was malice but no actual malice. P appeals.
(3) Supreme Court: actual malice from NY Times (knew or should have known it was false) & malice (ill will/hatred) not the same thing. P gets compensatory damages, but not punitive. 
c) NY Times v. Sullivan (defamation)
(1) Sullivan is a major political figure in Alabama: commissioner of police & fire dept, in charge of cemeteries, in charge of inspectors who check the scales (weights & measures)
(2) NY times published an ad to talk about what’s going on w/ the discrimination in Alabama: lists all of the activities going on (for example, bombing of MLK’s home, black students not getting into colleges). Signed by many famous people and attacked the police department in Montgomery, AL.
(3) Sullivan sues, saying ad contained a lot of false info and damaged his reputation. Sullivan can sue in either NY or AL; brought suit in AL b/c he wanted a racist jury & they hate NY. Sullivan wins in AL; NY Times appeals up to SCOTUS b/c can’t get justice in NY.
(4) SCOTUS Holding:
(a) Some of the accusations were true; others were false (for example, police tried to find who bombed MLK’s house)
(b) Public policy issue: if a newspaper is honest and tries to get the story right, we need people like that to keep the government honest. Sometimes, dishonest figures get outed by the media - we need to have that. If the media is afraid that they could be sued by having a mistake in their story, it will scare journalists from doing their job.  
(5) Can’t go around defaming people, but can’t scare journalists out of doing their job
(6) Public figures chose to be famous (high payoff for being a public figure - fame, wealth); one of the downsides of being famous is that you’ll be criticized in public & need to be able to handle it. Famous person also has a better chance to clarify the story the next day. 
(a) In contrast, a defamed private person has less opportunity to correct false stories
(7) Standard for when a public person sues for defamation:
(a) In order for a P to win a defamation case, she must show (1) either the D knew/should have known it was false or (2) acted w/ reckless disregard for the truth.
(b) If the D made an honest mistake, the public figure’s not going to make any money. Have to show the D knew they were lying about you. Here, NY Times used fact checkers & the ad was signed by famous people. NY Times had grounds to assume the allegations were accurate.
(8) Holding: No damages for Sullivan.
B. DEFAMATION: PUBLIC FIGURES
1. OVERVIEW
a) Defamation: saying something wrong w/ the person in their character/mental pathology (i.e., this person’s a liar)
(1) Elements
(a) Knew or should have known it was false OR
(b) Acted w/ reckless disregard for the truth (entertained serious doubts about the truth of the stmt, yet published the defamatory stmt anyway)
(2) Exceptions: Parodies of public figures
b) False light: saying something about a person that’s humiliating
c) If suing for false light, also throw in defamation. 
(1) Elements
(a) Would humiliate/embarrass a reasonable person in the P’s position AND
(b) Knew or should have known it was false
(2) Exceptions: Parodies of public figures
(3) Damages: get pain & suffering; can also sue for punitive damages
(a) Have to show malice (ill will) for punitive damages for false light
(b) Standard for punitive damages in torts cases: oppression, malice, OR fraud
(c) Respondeat superior (superior is responsible for the acts of its subordinate): a person commits a tort in the course of doing business for the employer - employer held liable
(i) Example: work for general motors company, drive car on the weekend and get in an accident: employee’s fault. BUT: if the delivery person and get in an accident, then the employer would be liable. P sues the person driving the car and the employer, who has more money.  
2. CASES
a) Douglass v. Hustler Magazine
(1) Facts: Actress poses for nude photos intended for Playboy; the photos ended up in Hustler magazine. She signed a release form (may have been a forgery) giving the photographer permission to market the pictures to Playboy. The photographer owns the photos. The editor becomes the editor of Hustler after actress has become famous. A photo feature of her appears in Hustler; she complains the magazine has no authority to publish photos of her and that she’s humiliated.  
(2) Posture: Actress sues for false light. 
(3) Trial: Jury shown photos of the types of things that show up in Hustler (racist, inappropriate depictions w/ animals)
(4) Court’s Reasoning: if K was a forgery, then the photographer knew it was false & actress didn’t give them permission to publish the photos in Hustler. Also ask whether it would humiliate a reasonable nude model to show up in Hustler - court determines the answer is yes. Hustler is liable for tort of false light. 
(5) Appeal & Remittitur: D seeks to lower the amount of damages by showing the damages aren’t as bad as they think; also can argue showing the photos prejudiced the jury. Remittitur (lowering the amount of compensatory damages) granted b/c damages not that bad; photos made her famous again.
b) Hustler Magazine v. Falwell
(1) Facts: Magazine published inappropriate ad w/ fake interview re “first times” about leading Christian minister (Falwell) depicting incest w/ his mother in an outhouse. Minister was famous for speaking out against the magazine. Magazine was famous for publishing fake interviews. 
(2) Posture: minister sues for defamation (D knew/should have known it was false OR acted w/ reckless disregard for the truth (entertained serious doubts about the truth of the stmt, yet published it anyway) and false light (humiliating or highly offensive to a reasonable person in the P’s situation AND the D knew/should have known it was false; need to show ill will or hatred for punitive damages for false light)
(a) False light: ad humiliates a reasonable pastor; D knew it was false b/c they made up the ad. They also hate Falwell, which would satisfy malice for punitive damages. 
(b) Defamation: D knew it was false b/c they made up the ad.
(3) Court’s Reasoning: this case concerned parody law: ads were considered satire to make fun of people by imitating them (like SNL). America has a long history of satirizing public figures in political cartoons (i.e., presidents). Falwell is in the public light, so Hustler has the right to make fun of him as long as it’s clear the magazine ad is not a real interview. Hustler needs to have made some clear sign that the ad was not a real interview (had statement at the bottom that the interview was a parody). Rehnquist might not find it funny, but other Americans might find it funny - clearly a parody (exception to defamation law). If parody done to a private person, they can sue.   
c) St. Amant v. Thompson (added standard of entertaining serious doubts)
(1) Facts: Political office candidate in the midst of a debate tries to bash opponent. St. Amant bought an ad; part of the ad said Albin (a member of the union) was asked by St. Amant about Ed Partin, a corrupt teamster. St. Amant said his opponent (Thompson) passed money to Partin.
(2) Posture: Thompson sues St. Amant for defamation (saying something about one’s character). Thompson wins at trial (D acted w/ reckless disregard & knew Thompson didn’t pass along dirty money); St. Amant appeals. Appellate court reverses; LA Supreme Court court reverses appellate court’s holding. 
(3) Supreme Court’s Reasoning: Should St. Amant have known it was false/did he act w/ reckless disregard for the truth? 
(a) Added Standard: Court adds another element to the rule by defining “reckless disregard for the truth” - if the D entertained serious doubts but published it anyway w/out verification (i.e., made it public - satisfied if speak it on TV, not just by publishing in a newspaper), then the D is liable b/c entertained serious doubts and didn’t check before publishing. 
(i) If the D truly believed it was true, then the fact that he said it is not reckless disregard for the truth. ignorance/stupidity does not satisfy the standard - can’t be sued successfully even though stmts are defamatory b/c the person didn’t entertain serious doubts. 
(ii) Truth is a complete defense to defamation. If stmt is false, get into the nuances of what motivated the stmt. 
(b) St. Amant didn’t know it was false; should he have known it was false? Use refined standard - ask whether St. Amant entertained serious doubts, but published it anyway. Court decides St. Amant did not entertain serious doubt that the stmts were true; he had only known Thompson for 8 months.  
d) Westmoreland v. CBS Inc. (public person in a limited forum)
(1) Facts: Westmoreland was a famous general who headed the American troops in Vietnam during the war; reputation ruined b/c of unsuccessful war. Westmoreland gave a speech where he described the war as going great and asked for more money from Congress. War went on and no amount of money was enough. 
(a) CBS TV documentary years after the war looks back on whether Westmoreland lied to Congress. Anti-Westmoreland interpretation made it on the show.
(2) Posture: Westmoreland sues for defamation. CBS argues they heard interviews said some said false, others said true and they had to make an editorial decision & put together story based on their understanding. Before trial, CBS brings MSJ on First Amendment grounds. 
(3) Court’s Reasoning: Important takeaway: as a matter of law, case will go to trial - CBS doesn’t have such a complete protection that the case won’t go to trial. CBS has to convince court that they believed what they put in the interview was true. If they knew it was false or they acted w/ reckless disregard for the truth, they would be liable. 
(4) Public person in a limited forum: if you write defamation article in magazine w/in the limited forum and you get sued for defamation, P wants to be a private person b/c the standard is far lower (just need to show falsehood). The D wants to show the defamation P is a public person (b/c then need to show actual malice - knew/should have known it was false or acted w/ reckless disregard for the truth - entertained serious doubts, yet published the stmt anyway). If can show that w/in limited forum you’re famous enough, the P would have to prove actual malice under the Sullivan standard - the D knew or should have known it was false or acted w/ reckless disregard for the truth.
C. DEFAMATION: PRIVATE, GRUBS, REFERENCES
1. OVERVIEW
a) Defamation Chart
(1) Public Person Plaintiff: NYT v. Sullivan
(a) To collect actual damages, has to show actual malice (the D knew or should have known it was false or acted w/ reckless disregard for the truth - the D entertains serious doubts, but published it anyway). 
(b) Public people cannot collect punitive damages on defamation cases
(2) Private Person Plaintiff BUT a Public Matter: Gertz, Mercado, Khawar
(a) To collect actual damages, private P only has to show falsehood
(b) To get punitive damages, P has to show actual malice (the D knew or should have known it was false or acted w/ reckless disregard for the truth - the D entertains serious doubts, but published it anyway). 
(3) Private Plaintiff, Private Matter (public doesn’t care): D&B v. Greenmoss
(a) When a private P sues for a private matter, private P only has to show falsehood to get actual damages. To get punitive damages, P also only has to show falsehood.
2. CASES
a) Gertz v. Robert Welch, Inc. (private P, public matter)
(1) Facts: Young black man shot by a police officer. American Opinion was a weekly paper that covered the news from a conservative perspective - publishers believed the cop was right. Victim’s family hires a liberal Jewish lawyer (Gertz) to represent them; conservative paper calls the lawyer a Marxist and Communist. Lawyer (who turns out to be famous) sues for defamation. 
(2) Court’s Reasoning: 
(a) Court doesn’t treat Gertz as a famous person. Famous people can call a press conference to tell their side of the story; they also willingly signed up for defamation. 
(b) In contrast, private people don’t have the same opportunity to get the coverage to tell their side of the story - they need more protection than offered in Sullivan. Here, Gertz could lose his job b/c of the defamation that he’s a Marxist/Communist, which hurts his business.  
(i) Even though there were errors in Sullivan, Ds didn’t have to pay b/c they didn’t act w/ actual malice - ad was signed by famous people and had fact checkers, so didn’t act w/ reckless disregard for the truth. 
(c) Still want to protect the media; don’t want them to be sued for defamation if they make an honest mistake. However, when it comes to a private person, they shouldn’t have to reach the high standard to show the paper knew/should have known it was false. 
(i) Black Letter Law: A private individual can collect actual (compensatory) damages for defamation simply by showing falsehood (i.e., that the facts are wrong). Nothing to do w/ reckless disregard for the truth or intentions. 
(a) Court also says if it is about a matter of public concern, to get punitive damages, have to show actual malice. If it’s a matter of private concern, only have to show falsehood for both actual and punitive damages.
(d) Facts were false, but no actual malice - journalist usually got his facts right and paper had reason to assume the facts were right. Although facts were wrong, D didn’t entertain serious doubts (St. Amant). Gertz gets only actual damages, not punitive damages.
b) Dun & Bradstreet v. Greenmoss Builders
(1) Facts: contractors borrow money to build projects; have to convince the bank to give them the loan by showing they’re credit-worthy and experienced developers; bank will check the contractors’ credit. Dun & Bradstreet is a credit reporting agency that checks people’s credit-worthiness. They hire a teenager to check people’s credit; D&B says Green Moss is bankrupt. GM turned down on the loan due to false bankruptcy claim. GM sues Bradstreet. 
(2) Court’s Reasoning: When a private P sues for a private matter, private P only has to show falsehood to get actual damages. To get punitive damages, P also only has to show falsehood. Greenmoss collected a high amount of actual damages. 
c) Cerasani v. Sony Corp
(1) Facts: Cerasani (not a model citizen b/c previously committed crimes) depicted in a movie in a negative manner. One scene where the actors kill the maitre’d in a Japanese restaurant. Cerasani sued for defamation b/c one of the actors was clearly him.
(2) Court’s Reasoning: Cerasani was libel proof. When you’re such a low-life, you cannot be defamed - nothing anyone can say about you that would hurt your reputation worse. This was a private P, who should be able to collect on falsehood, but not here b/c Cerasani has no reputation here. 
(a) Black Letter Law: someone’s reputation is so bad that they are defamation proof and nothing anyone says about their reputation can make it any worse. 
d) Hassan v. Mercy Amer. River Hosp. (statute overriding CL)
(1) Facts: A doctor needs to gain admissions privileges; each doctor brings patients to the hospital. Hospital wouldn’t want doctor to have admissions privileges if not qualified, b/c that may subject them to malpractice liability (injured person sues both the doctor & the hospital). Hassan’s trying to get admissions privileges at new hospital, who wants his background & references - hospital calls Mercy, who provides negative evaluations of Hassan and prejudicial Arab references. Hassan sues for defamation. Mercy admits it was an old file. 
(2) Court’s Reasoning: statutory privilege (overrules CL) for communications on evaluation of medical practitioners to healthcare providers. When someone applies to a hospital, you’re allowed to give hospitals info when they seek it, even if it’s negative, and you won’t be liable for defamation. By statute, Hassan loses the case.
(a) Black Letter Law re Opinions: evaluation was an opinion. Had it not been for this unique statute, your client will not be liable for defamation when they give an adverse opinion as long as they meet 2 steps:
(i) Negative opinion has to be made in good faith (i.e., honest negative opinion of a restaurant)
(ii) It’s an opinion that a reasonable person could hold (not that everyone would hold, but it’s w/in the realm of a reasonable opinion)
D. DEFAMATION: APPLICATIONS & TWEAKS
1. OVERVIEW
a) Written Defamation Fix: CA Civil Code: cannot get punitive damages for libel unless you first ask the losing side to publish a retraction. If they retract, you can only get actual damages. If they don’t retract after you ask, you can get punitive damages. If you fail to ask for a retraction, you can’t get punitive damages. DOES NOT apply to slander, only libel.
b) Neutral Reporter Privilege: doesn’t exist in CA. Difference between reporting something as an opinion versus reporting something as a true fact. This privilege would only exist if writing about a famous person (will never exist for a private person). 
(1) Opinion: must be made in good faith and must be something that a reasonable person could believe.
c) Anti-SLAPP: D can bring motion based on something they’ve said in public. P needs to present evidence of likelihood of prevailing on the case.
2. CASES
a) Mercado v. Hoefler
(1) Facts:
(a) Ray - manager of San Jose officer
(b) Harry - owns the Hoefler Real Estate Agency; realtor usually gets 3% of the sale price
(c) Neighborhood would not permit non-Caucasians; an Asian person wanted to move in. They tell Hoefler that an Asian can’t move in.
(d) Mercado, who worked for Ray, decided to help the Asian citizen to look for houses. The agency fires Mercado. Ray said he fired Mercado b/c Mercado was dishonest and that he would be reported to the State Board - made up lies that ended up in the newspaper. Mercado sues Hoefler for defamation.
(2) Court Analysis
(a)  Private plaintiff; public matter b/c it’s racial discrimination. Ask yourself if it’s something that could end up in a court case. 
(i) To get actual damages, P only has to prove falsehood of Hoefler’s stmts. 
(ii) To get punitive damages, P has to prove actual malice (Hoefler knew or should have known it was false or acted w/ reckless disregard for the truth - entertained serious doubts yet published it anyway). Here, Hoefler knows it was false. 
(b) Here, we have falsehood & Hoefler knew it was false - Hoefler lied about Mercado to the newspaper. 
(c) Written Defamation Fix: Hoefler’s lawyers tried to argue Civil Code Section 47, which says that in CA, when you win a defamation case, if it’s libel, you cannot get punitive damages unless you first ask the losing side to publish a retraction apology saying the stmts were wrong. If they retract, you can still sue for the libel, but can only get actual damages - no punitive damages for retraction. P has to ask for retraction. If you fail to ask for a retraction, you can’t ask for punitive damages. If you ask for a retraction and you refuse, then you can ask for punitive damages. Hoefler’s lawyers argue Mercado never asked the newspaper for a retraction. Court holds Hoefler misses the point b/c the defamation was not what the newspaper wrote, but what Hoefler said - oral slander. Mercado sued Hoefler, NOT the newspaper, who quoted Hoefler. Defamation was really slander, although it appeared in writing.  
(i) This applies ONLY to libel, NOT slander b/c you can’t completely undo oral defamation. 
(d) Respondeat superior: Mercado also sued Ray, who was acting as a manager of the agency and has a lot more money. Argue that what they did wrong was done during the course of their employment. Court agrees. 
b) Khawar v. Globe International, Inc.
(1) Facts:
(a) Khawar was a freelance photographer; got a photo w/ Kennedy on the day of his assassination (didn’t put himself in the public eye by doing so; was still a private P)
(b) Round Table Publishing; Morrow is the writer
(c) Round Table Publishing gets the photo & writes a book, saying the Iranian in the photo is the one who assassinated Kennedy
(d) The Globe publishes “the real murder of Kennedy” on the front page w/ a superimposed photo around Khawar’s face, who then gets harassed in his neighborhood and receives death threats. He sues Globe, Morrow, and Roundtable for defamation - when you sue, throw it at everybody & hope something sticks; don’t just sue the obvious party. When you sue for defamation, also sue for false light and let the jury figure it out. Morrow & Round Table publishing settle out of court.
(2) Court Analysis
(a) Globe defamed Khawar by saying he killed Kennedy. 
(i) Khawar is a private person: he didn’t purposefully put himself in the book or try to be a public person. Public people choose to be public. 
(ii) Public matter b/c it’s dealing w/ a national matter of interest 
(b) False that Khawar killed Kennedy - Khawar gets actual damages.
(c) To get punitive damages, need actual malice b/c it’s a matter of public concern. In this case, the Globe should’ve known it was false b/c everyone knows who really killed Kennedy. Khawar got both actual & punitive damages. 
(d) Globe tries to argue the neutral reporter privilege: 
(i) Morrow wrote the defamation, Round Table published it. Globe argued they were just a neutral newspaper reporter. 
(ii) CA Supreme Court says there’s a difference b/w reporting something as clear opinion vs. publishing it as fact. In CA, there is no neutral reporter privilege. Globe’s lawyers argued for the privilege, but the judge said this privilege doesn’t exist in CA - can’t publish something as a news fact that you know is a lie. 
(iii) Court says they might make a neutral reporter privilege when they’re writing about a famous person. This privilege will never exist for a private P. 
(iv) An opinion must be in good faith and it has to be something that a reasonable person could believe. If not, the stmt could be defamation.
c) Gates v. Discovery Communications, Inc. (previous crime → public record)
(1) Facts
(a) Discovery Channel came up w/ Famous Murders TV show
(b) One featured murder concerned an auto dealership. One salesperson got fired by the manager of the dealership. Salesperson went to other dealerships & told them about financial fraud occurring at the dealership he was fired from. Owner arranged for the salesperson’s murder. The manager found out about the financial fraud and that the owner told the victim that if he told anyone, he was a dead man. 
(c) The cops arrested the owner for arranging the victim’s death. They questioned Gates, who said he didn’t know anything. It later came out that he did know (accessory after the fact). Gates sentenced for a few years as accessory after the fact to a murder. 
(d) Years pass, Gates is released. He sees his case on TV & sues Discovery Channel for defamation on the theory that the facts were true, but there was a CA Supreme Court Precedent (Briscoe v. Reader’s Digest, where a murder was published years after it happened; Reader’s Digest defamed him b/c the story was old & no longer relevant) 
(2) Court Analysis
(a) Anti-SLAPP motion: motion a D can bring when someone sues you for defamation based on something you’ve said/written in public. P needs to bring evidence to show likelihood of prevailing on the case. In this case, Gates shows the TV show.
(b) Holding: Court agrees w/ Discovery Channel; not defamation b/c:
(i) Any court record may be published - since Gates’s involvement was in court records, under Cox, the media was allowed to publish it
(c) Not an invasion of privacy b/c Gates has no reasonable expectation of privacy
(i) After Cox (rape victim’s name was public b/c it was published in a court record), no one who’s been convicted of a crime has a reasonable expectation that the records will remain private
(d) False light: knew/should’ve known false and highly offensive/humiliating to a reasonable person. Here, Gates’s involvement was true. 
(e) b/c Gates’s involvement was the TV show & Discovery Channel didn’t reveal anything forbidden, Gates lost the case.
E. DEFAMATION: SOCIAL MEDIA
1. OVERVIEW
a) Notice of claim (CA Gov’t Code 910-911): when you have an SOL for a tort claim, have 6 months from the DOL to let the city government know you may be suing them to give them notice of the claim. 
(1) Purpose is to give the gov’t notice so they know how many lawsuits they’re facing each year.  
b) Single publication rule (only in CA): a person who wants to sue for defamation has 1 year to sue from the date the defamatory stmt was made public. 
c) Public Policy: Law of Repose: focused on the publisher of the defamation; you wrote something defamatory and should have trouble sleeping for 1 year; if don’t get sued, should be let off the hook. 
d) SOL Limits: eventually, evidence gets lost, so have to have a limit on the amount of time you have to sue. Second concept is the Law of Repose: at some point, a wrongdoer should be able to sleep at night. 
(1) If new editions are published, unless new edition adds a new defamatory stmt, the SOL begins at the publishing of the first edition.
e) Internet Republication Privilege: 
(1) Whoever is an ISP (Internet Service Provider), like a blogger, you can be sued for defamation for anything you write on the web. You cannot be sued for anything on your website that was written by someone else. 
2. CASES
a) Shively v. Bozanich
(a) Shively became famous after the OJ Simpson Trial. Her ex-BF’s name was Brian Clark, who trash talks Shively to Bozanich and calls her a felony probationer when talking to an author (Bosco) who puts this in the book. 
(b) Book is published & sent for distribution to bookstores. Publication date is when the books go on sale. Bookstores receive the books in advance of the publication date; can’t put it on sale before the publication date. 
(c) Book was shipped in September ‘96; didn’t go on sale until October. Shively buys a copy of the book in December and notices the stmt that she’s a felony probationer; didn’t know she was in the book prior to December. She files a Notice of Claim in May ‘97 and sends it to Deputy DA. She sues the author of the book, the deputy DA, and her ex-BF for defamation in October ‘97. 
(d) Shively’s late: she needed to send the Notice of Claim within 6 months from the date the book was published, not the date she read the book. 
(2) CA has 1 year SOL for defamation.
(3) First amendment doesn’t protect threats to do physical harm if they’re serious threats
(4) 2 standards:
(a) Objective standard: would a reasonable person perceive a threat
(b) Subjective standard: what was the actual intent of the speaker
b) Hebrew Academy of SF v. Goldman
(a) Jewish Federation raises millions of dollars; decide to spend some of the money & hire someone to write about Jewish Federation history in San Francisco
(b) Goldman interviewed by author of book. Goldman doesn’t like Orthodox Jews & doesn’t like that he’s giving so much money to the rabbi, who’s Orthodox. Rabbi doesn’t realize this and invites Goldman to a school. Goldman defames rabbi while at the school. 
(c) The defamation gets into the book. 12 copies of the book get published, sent to libraries, & end up in stacks that the average person can’t find.   
(d) Long time after the book comes out, someone gets a copy of the book w/ the defamatory stmts made by Goldman, notifies the rabbi, who sues Goldman for libel.
(2) Court’s reasoning: throws out the case b/c although the rabbi sued immediately, the book had been made available to the public more than a year in advance. Rabbi argues he didn’t know he was in the book b/c only 12 copies were sold. Majority says there is a 1 year SOL to sue for defamation from the time the book was made available to the public. It was available to the public from the day it was in the libraries. 
c) Barrett v. Rosenthal: internet republication privilege (only liable for defamation for what you post, not what is posted by others and pasted on your site)
(1) Facts
(a) Holistic medicine blog in CA run by Rosenthal. President of Medical Association also has a blog; he is very focused on traditional medicine - won’t consider anything alternative. They attack the holistic blog for their medicine alternatives. Rosenthal posts on her blog some anti-Barrett articles that were written on other blogs by other bloggers calling him various names & accusing him of criminal activity. The doctors sue Rosenthal, saying they couldn’t publish those comments.
(2) Court’s reasoning:
(a) The hate words were not written by Rosenthal, but were written elsewhere & pasted on her site. Case was thrown out. 
d) DC v. RR
(1) Facts
(a) Victim is a freshman in high school; was cyberbullied by other students at the school. Family of the target calls the cops, who say the student should stop going to school. Family sues when they find out who the kids are & sue their parents.
(b) Defense: they say they were just joking; First Amendment defense; anti-SLAPP. 
(2) Court’s reasoning: 
(a)  First amendment doesn’t protect threats to do physical harm if they’re serious threats
(b) 2 standards:
(i) Objective standard: would a reasonable person perceive a threat
(a) Here, a reasonable person would perceive the threat as dangerous - the police said the victim should stay home
(ii) Subjective standard: what was the actual intent of the speaker
(a) Court says actual intent was to threaten, not to joke
(b) Testimony of parent who took away kid’s computer & driving privileges; testimony goes against him that it was a joke b/c he took his kid’s conduct seriously
(c) Anti-SLAPP: defamation on a public issue in a public forum. Court says this is not a public issue just b/c kid made a record album.
(d) Courts will not let people get away w/ cyberbullying. Victim has recourse in the courts - can sue the kids & the parents. 
e) Kowalski v. Berkeley County Schools
(1) Facts: cyberbullying a student, saying she has herpes. School district came down against the kids who posted the SASH page, took away privileges, suspended the students, put it in their permanent records. Families of punished kids sued the school district, saying they couldn’t punish kids w/out notice & hearing. 
(2) Court’s reasoning: evidence showed kids were given student handbooks that said no cyberbullying. Kids admitted they did it when they were accused; suspension was reduced & no longer required a hearing. The students tried to argue it was a joke, but by admitting they did it, that is the hearing itself. School was w/in its right to suspend the kids. Law has long found there are expanded rights to govern the activity of minors if it impacts the conduct of the school. If school finds something’s going on that affects students in the school, under federal SCOTUS cases, the school has authority to regulate the minors & impose rules out of school if done in a way that impacts school discipline. 
III. MISREPRESENTATION
A. FRAUD AND CONCEALMENT
1. OVERVIEW
a) Anti-SLAPP Motions (Strategic Litigation Against Public Participation)
(1) Statute led by CA legislature to cut down on meritless defamation lawsuits aimed not at defending one’s rep, but aimed at the person the P wants to bankrupt by slapping the Ds w/ defamation suits. 
(2) Concept: anti-SLAPP (to stop the Ds getting slapped w/ these lawsuits).  
(3) Law: applies only to public defamation (i.e., write a letter in the newspaper; zoning committee meeting; saying something defamatory on TV). 
(a) If you sue me w/ defamation when I was engaged in public participation, the anti-SLAPP rule says the D can bring a motion that requires the P to show immediately (at the beginning of the case) that P has evidence that creates a likelihood the P will win. Need to know who has likelihood of winning at the beginning of the case - evidence has to be public. 
(b) If no defamation and P demonstrates no likelihood of winning, court will throw the case out right away. Anti-SLAPP aimed at throwing out defamation cases that are meritless and aimed at chilling public speech. If it costs D a lot to bring the anti-SLAPP motion, P has to reimburse D for the costs of the anti-SLAPP motion. Not reimbursed for the aggravation. 
(c) If P shows likelihood of winning, means the case goes forward, NOT that the P won. If P shows no likelihood of winning, the case gets thrown out. 
(d) Motion not limited to the poor; rich people can also bring anti-SLAPP motions. 
(e) Recall that it’s not defamation to reveal court records to the public; also no reasonable expectation of privacy b/c the D has been convicted & not sealed by a lawyer. Also not defamation if the stmt is one that no one would take literally. 
(f) If there’s any basis to think the claim might get thrown out, bring an anti-SLAPP suit for defamation.
b) Business Fraud Overview
(1) Prongs: Intentional falsehood/deception/lie (by concealment of info or where there was a duty to disclose) to induce P’s good faith reliance and P relied on the falsehood/deception/lie to P’s detriment
2. CASES
a) Garziano v. EI Du Pont De Nemours & Co.
(1) Facts & Posture
(a) Matheny goes to HR and quits her job. HR asks why she quit. Matheny said she was sexually harassed by Garziano and wants to leave. 
(b) Company fires Garziano after doing an investigation & decided there were grounds to fire him.
(c) Company wants to make sure this type of behavior doesn’t continue. 
(i) If someone sues an employee who’s harassed another employee, the P will probably also sue the company, who has deeper pockets. Company has to show they did everything possible to prevent that conduct by the employee. 
(d) HR sends out an internal memo to all mid-level managers, telling them they fired Garziano & have zero tolerance policy for sexual harassment & will fire employees who engage in such conduct.
(e) Garziano sues his employer for defamation. 
(2) Reasoning 
(a) Associational quasi-privilege (common interest quasi-privilege)
(i) Contrast: complete defamation privilege: D can say anything about P and P can’t do anything about it. 
(ii) Quasi-privilege: don’t have a complete privilege, but have a pretty good privilege.
(a) Here, dealing w/ people w/ an associational or common interest: a little more leeway given to speak bad publicly to reveal bad conduct as long as you meet 2 conditions:
(i) Has to be in good faith; and
(ii) Has to be limited only to the people who need to know (no excessive publication). 
(b) Court finds that Du Point (employer), by sending the memo to mid level associates, was acting in good faith. There was no personal vendetta against Garziano. The company was legitimately trying to protect itself and establish zero tolerance on sexual harassment. 
(c) When someone gets fired & they’re asked why, person fired won’t say the real reason why; instead, they’ll blame the company for cutbacks - hurts morale at the company. Company has good faith by putting out the word that the firing is for sexual harassment. 
(d) Court held that Du Pont acted in good faith b/c everyone in the company has a common interest - good reasons to maintain morale and to establish zero tolerance policy for sexual harassment. 
(e) Case remanded for further findings on whether there was excessive publication - did Du Pont have to tell all mid level managers? Probably yes b/c they kept it internal & only told the people that needed to know. 
b) Sipple v. Foundation for National Progress
(1) Facts & Procedure
(a) Sipple was a political advisor to Republican candidates in the 90s. Right wingers typically take the position that they’re pro-traditional family.
(b) Magazine called Mother Jones (left wing magazine); named for union organizer. Magazine runs articles on progressive ideas & to destroy right-wing reps. They run an article on Sipple w/ a story that exposes his domestic abuse allegations against his ex-wives. 
(c) Sipple sues Mother Jones for defamation; Mother Jones brings an anti-SLAPP motion. Sipple has to present upfront evidence that he has a likelihood of winning. He can’t do so & loses. 
(d) Sipple also argues an anti-SLAPP motion should not be allowed; he just wants his case to go forward. He argues that even if he beat his wives, that’s a private matter and not covered by anti-SLAPP.    
(2) Reasoning
(a) Spousal abuse is a public matter. Court analyzes the evidence given & determines it’s a public matter. 
(b) Sipple loses. 
(3) Takeaways
(a) Get the records sealed (done by motion) if representing people in divorce cases b/c all court records are public. False allegations often made on each side. Safe question to ask whether the client has ever been divorced.
c) Williams v. Rank & Son Buick, Inc. (didn’t act w/ the common sense of a reasonable buyer; also lied to the court b/c ad was published after they bought the car)
(1) Facts
(a) Ps purchase a car; P later realized there was no air conditioning in the car they purchased & couldn’t return it; P sued the car dealership, claiming they committed business fraud. Purchase was in March (winter). 
(b) P claimed D made an ad that was an intentional falsehood aimed at inducing the P to rely in good faith on that ad to their detriment. 
(c) At trial, comes out that the advertisement was printed after the sale date; therefore, the Ps couldn’t have relied on it & lied to the court. 
(i) Ads get placed days in advance, after car may have been already sold. 
(d) P also argued he was deceived by the salesperson. Court says P’s a sophisticated businessperson.
(2) Reasoning
(a) Ad ran after P bought the car so P lied to the court, P failed to show common sense of a sensible buyer, so P loses. 
(3) Dissent: it was Wisconsin in March; therefore, P wouldn’t know there’s no air conditioning. According to dissenter, P therefore did exercise due diligence.
d) Cooper v. Jevne
(1) Facts & Procedure
(a) Ps buy luxury condos & paid a premium (more than they’d normally pay b/c promised the best). Turns out the condos were prone to flooding, the piping was not up to par, there was warping in the floors.
(b) Ps sued the sales agents for concealment, realtors, architects for malpractice for mistakes in the blueprints, and county building inspectors for final approval of building. When sue a government person, need to bring a claim notice w/in 6 months that you may be suing on grounds of a tort.
(2) Rule: 
(a) Realtor has a duty to disclose to a potential buyer anything the realtor knows is wrong w/ the property. If the realtor consciously conceals the info to induce the buyer to have good faith reliance to buyer’s detriment, the realtor is liable. 
(b) If bldg inspector committed a fraud by signing off on the claim notice, as long as bring notice of claim w/in 6 months, can sue for fraud.
(c) Architects: professional must act w/ the standard of professional expertise expected of a regular person in that field. 
B. ADVERTISING AND PROMOTION
1. OVERVIEW
a) Negligent misrepresentation: (different from intentional misrepresentation) when you present/convey info to someone and you know that you don’t know what you’re talking about and you give the info anyway. If it turns out to be right, you luck out. If it’s wrong, you’re liable for negligent misrep. 
b) General rule re advertising: reasonable consumer test. Least sophisticated applied only to children & seniors. 
2. CASES
a) Hanberry v. Hearst Corp.
(1) Facts: Shoe purchaser slipped on vinyl (cheap flooring) and argued company didn’t exercise due diligence; she sued for negligent misrepresentation that the shoes were safe as dictated in the Good Housekeeping magazine, which gave the product the seal of approval. It was assumed the mother purchased the child’s shoes. Lawsuit claims the magazine did something wrong; also sue the shoe manufacturer, the store that sold the shoe, makers of the rubber. 
(2) Problem in the case: lawyer was suing the magazine for something for which there was no legal concept of liability. False advertising for seal of approval. 
(3) Negligent misrepresentation: 
(a) To get the seal, you have to pay the magazine for it. Magazine doesn’t check out the product. The magazine’s just approving they’re paying more money, but fooling the public into thinking they actually approve the product. 
(b) Magazine knows that they don’t know what they’re talking about, yet they convey the info anyway. If it turns out to be a good shoe, there’s no claim b/c they got lucky. 
b) Lavie v. Procter & Gamble
(1) Facts: 
(a) Aspirin has a greater chance of causing an upset stomach. 
(b) Tylenol (acetaminophen) came out and relieved pain w/out upsetting stomach. Acetaminophen gets processed in the liver; reduces pain, but not swelling or high temperature and doesn’t disturb stomach. Won’t help if you fall & get bruised. Don’t drink alcohol. 
(c) Ibuprofen: Advil/Motrin. Reduces swelling, can cause an upset stomach. Gets processed in the kidneys. 
(d) Naproxen: Aleve. Reduces swelling and works in the kidneys. Could cause an ulcer. The medicine thins the skin & stuff inside the body, including the stomach lining. 
(i) Ingredients: don’t take more than a certain amount every day w/out seeing a doctor b/c might cause an ulcer - will thin out skin to the point that the lining will be perforated by the acid
(e) Lavie has an ulcer. He gets another type of pain and needs painkiller for that pain. He watches TV and sees an Aleve commercial, which says it’s more gentle on the stomach than aspirin (like a punch in the face is better than a piano dropping on your head), but commercial doesn’t say it’s good for your stomach. 
(f) Lavie sues manufacturers of Aleve. Their defense: Lavie’s a moron b/c commercial didn’t say Aleve was good for the stomach.
(i) Amicus curae: friend; chamber/court = friend of the court. On an important appeal, appellate panels are willing to read the briefs of the parties; outsiders also come in w/ their briefs. 
(2) Reasoning
(a) CA atty general got permission to file an amicus brief. The atty general wants to establish a precedent that you’re liable for false advertising if it would fool the least sophisticated consumer. 
(b) Court rejects this and takes the position of a reasonable consumer. False advertising is liable if it would fool a reasonable consumer. What Lavie did was not reasonable, it was stupid. When you have an ulcer, you don’t take medicine based on what a TV commercial says - purpose of commercial is to sell the product (puffery).
(c) Court holds: no liability for the D. The consumer blew it. 
(d) One exception where you could find liability even though you’d be fooling the least sophisticated consumer: children & seniors.  
c) Bose Corp. v. Consumers Union of US, Inc.
(1) Facts: 
(a) Review stated the sound of a sound speaker system wandered around the room. Manufacturer (Boes) sued consumer product testing org for defamation. When it comes to defamation, a corporation is considered a person. 
(2) Reasoning:
(a) Boes is a public person b/c they sold on the stock exchange & are a publicly traded corporation. Needs to show actual malice (knew/should have known it was false or acted w/ reckless disregard for the truth by entertaining serious doubts). 
(b) Case goes up to Supreme Court: court says the writer of the article gave an opinion about the sound speakers. 
(i) The standard of an opinion for liability: opinion must be (1) in bad faith and (2) something that no reasonable person could believe. If it’s in good faith or something a reasonable person could believe, then not defamation and no liability b/c people entitled to their opinions. 
(c) Writer of the article admits he may have gotten it wrong, but he was acting in good faith. 
C. BUSINESS FRAUD: UNFAIR/DECEPTIVE & PSLRA
1. OVERVIEW
a) Rule: CA Bus. & Prof. Code Section 17200: Unfair Business Practices Act: 
(1) Deals w/ business practices that are unfair, deceptive, unlawful
(2) Every CA citizen is a deputy atty general (have authority under this rule to bring a lawsuit). 
(3) If the state atty general didn’t find the deceptive business person but a citizen does, the citizen can sue on behalf of CA (representative action). Can’t sue for punitive damages; can only sue for disgorgement (ill-gotten gains given back to the people it was taken from - equitable relief). Party that brings the suit only gets a certain amount; most of it has to be given back to the people it was taken from. 
(a) Equitable remedy: relief paid to a rights organization/charitable org if distribution of funds can’t easily be determined
b) Tort: Business Interference:
(1) A has K relationship w/ B and C knows about the relationship and sabotages the K to destroy that business relationship. Not even trying to get the business yourself; just looking to sabotage the business (no other motivation besides hurting the relationship). 
(a) If don’t know about the business relationship when making harmful stmts, not business interference. 
(b) Can sue for the value of the lost business + punitive damages. 
(2) Related tort: interference w/ prospective business deal: A & B don’t have the deal nailed down (prospective deal), but they’re in the process of negotiating & making the deal. C finds out about the deal in progress & busts it up w/ the same bad motivation as business interference tort. If C breaks up this deal, the tort’s a little different b/c not actually breaking up the deal; A & B may not have gotten the deal anyway. 
(a) Example: convincing the landlord that a prospective tenant is a bad credit risk. 
(b) Additional Wrong Requirement: To be found liable for prospective business advantage, have to show that C knew A & B were engaged in a prospective deal & C knew it & broke it up + in doing it, C also committed a separate wrong in addition to breaking up the prospective business deal (can be any wrong, such as violation of a statute). 
(c) Damages will probably be less than business interference tort b/c deal wasn’t finalized; depends on how sure it is that the deal would be finalized. 
2. CASES
a) Trevor Group Case (Unfair Business Practices Act - 17200)
(1) Facts:
(a) LA Times Metropolitan News Section: lists every restaurant in SoCal that was closed down by the health dept based on an inspection
(b) Standard complaint: take list from Sunday times, give to sec’y on Monday, and put in the names of all the restaurants
(c) Trevor came up w/ idea: send ltr to each restaurant that was closed down stating they committed business fraud for false rating. Ltr says their law firm will sue the restaurant, but willing to settle if the restaurant sends $5K to the firm. Idea was that by threatening a lot of ethnic businesses from other countries run by people who aren’t fluent in English, they would get money for settlement. 
(d) OC Register broke the story; became a statewide scandal
(e) CA Atty sued the Trevor Group for business fraud under 17200
(f) Trevor threatened restaurants w/ lawsuit based on violation of this rule that their high rating was unfair/deceptive; CA Atty sued the Trevor Group under this same rule
(2) Outcome: CA Atty won; Trevor Group members were disbarred and had to return the money
b) Korea Supply Co. v. Lockheed Martin Corp (prospective business interference)
(1) Facts of Korea Case: 
(a) South Korea has to be up to date w/ the latest weapons, which they get from America. American companies manufacture the weapons; get approval from US Dept of Defense. A couple of companies make the weapons; each company hires a marketer to meet with South Korean defense to convince them to purchase the weapons from their companies. 
(b) South Korea wants to buy a certain weapon; 2 companies (American & Canadian) are the finalists. They buy the weapons from the American company. 
(c) Canadian company looks into why they didn’t win when their weapon system was better and the South Koreans knew the Canadian weapons were better and less expensive. Canadian company finds out the American marketing company that sells the weapons to Korea paid bribes to the defense & deputy ministers. The main salesperson was also giving sexual favors. 
(2) Posture
(a) Canadian company sues American company on 2 theories: (1) 17200 unfair/deceptive/unlawful business practices and (2) interference w/ the Canadians on a prospective K. They argued the American company broke up the Canadian company’s prospective K. 
(3) Court’s Reasoning: 
(a) Canadian company doesn’t get any money under 17200 b/c under that section, relief is not damages, but disgorgement to whoever it was taken from. 
(b) Canadian company gets damages on the tort of interference w/ prospective business relationship - American unlawfully broke up the Canadian company’s prospective business deal. American company must have also committed a separate wrong; this company committed 2 separate wrongs: (1) bribery and (2) prostitution. 
c) Texas Beef Group v. Oprah Winfrey (trade defamation)
(1) Facts: on one episode, Oprah had a formal cattle farmer who became a vegetarian. A disease had just hit CA: bovine spongiform encephalopathy (BSE) - brain disease where the cow’s brain turns into a sponge. Oprah’s episode discusses whether this epidemic could occur in America. 
(2) Elements of Trade Defamation: (1) falsehood; (2) stated publicly about a perishable food; (3) that falsehood that was circulated publicly led to damages in that perishable food’s industry
(3) Posture: cattle industry sued for trade defamation in Texas (cattle industry very important there) on the grounds of defamation of the beef industry. This will have an impact only if the industry is important to the state. Issue is that if you send out a false scare about a certain food, you’re defaming the industry. It could take weeks for the scare to dissipate; by then, the crop is gone for the year & you could lose a year’s income & it’ll wipe out a good part of the state. 
(4) Court’s Reasoning: beef is not perishable. Oprah had a balanced show: had people who were pro-beef and anti-beef. She didn’t tell Americans not to buy beef (even though there was a marked reduction in beef after this episode). 
(a) Important Point: In the US, to sue for defamation, it must be “of and concerning” the P - P needs standing to sue for defamation; D has to speak against the P’s company. The D needs to have spoken against the P, not just against a general group. 
d) Balboa Island Village Inn, Inc. v. Lemen
(1) Facts: Lemen lives near the Balboa bar and can’t stand it; she thinks it’s too loud & goes to war; starts w/ a camcorder and films patrons going in and out of the bar & yells at them, making false stmts about what goes on in the bar, making the patrons uncomfortable. Causes the bar’s profits to decline.
(2) Posture: 
(a) Balboa asks the court to issue a restraining order that Lemen can’t talk to the patrons. 
(b) Lemen sues under the First Amendment under the “no prior restraint” concept. Under this concept, courts don’t have authority to stop someone from saying/writing something before they say/write it - can’t restrain them before they do it. Once the person says it, then you can sue for defamation. Judges afraid to restrain defamatory stmts before they’re said.
(3) Court’s Reasoning: 
(a) Balboa previously had a lawsuit w/ Lemen and her comments then were found to be defamatory. Since defamation was found in previous lawsuit, judge in this case issues a partial restraining order from saying things that were already properly found by a previous court to be defamatory. Once those stmts have been found to be defamatory, we can ban them from saying it again b/c they already exercised their First Amendment rights, which were found to be non-existent b/c the stmts were defamatory. 
(b) Court says the restraint sought was overbroad w/ respect to Lemen not being able to speak to anyone in the bar. Court couldn’t give a blanket restraint, but could restrict her from making the stmts that were previously found to be defamatory. 
e) In re Blockbuster Inc. v. Securities Litigation
(1) Facts: you buy stock in companies; sometimes the companies have a bad quarter, the stock value goes down, and you lose money on the stock market. Blockbuster issued favorable reports that they would do well after DVDs came out; turns out the reports were wrong. 
(2) Rule: SEC: companies can’t issue false stmts about how well they’re doing b/c investors rely on the companies’ reports. Corporations have to issue reports re stock exchanges every 3 months re: how well they’re doing & how it looks for the next quarter. 
(3) Securities Fraud Tort: claim the company committed fraud by convincing you they did well/will do well when they didn’t do well or knew they wouldn’t do well 
(4) Posture: Investors in Blockbuster who lost money sue the corporation, stating Blockbuster lied (stock fraud/securities fraud); causing the shareholders to lose money.
(5) Court’s Reasoning:
(a) PSLRA: Private Securities Litigation Reform Act: Congress concerned about expensive lawsuits even when company does nothing wrong. Congress established new standard that if someone wants to sue for securities fraud, the complaint must state: 
(i) Particularity (specificity);
(ii) Lied with scienter (corporation knew they were lying);
(iii) Materiality (the lie was material to what caused the shareholder to buy the stock/not sell the stock);
(iv) P relied in good faith on the lie (blindsided b/c of good faith reliance); and
(v) P must claim proximate cause (it was foreseeable to the people running the company that there would be a disaster).
(b) Company’s best defense: bespeak caution: include cautionary language when tell people they’ll make money next quarter (tell them everything that could go wrong)
(6) PSLRA: companies should not have to spend millions of dollars defending themselves when they haven’t done anything wrong. At the very least, the P is required to be specific in the complaint regarding the fraud. 
(a) People would sue stock company in a class action suit when they lost money on an investment. Congress said this was terrible b/c people who lose money should only be able to sue a company if the company cheated them, not if it was just a bad business moment.
(b) Now, have to specify the following in the complaint: specificity, materiality, scienter, etc. In the Blockbuster case, none of this applied; Blockbuster was renting VHS tapes and didn’t foresee DVDs, which initially sold more. Things happened that they couldn’t predict (i.e., people will buy a DVD b/c it lasts longer). Target used DVDs as a loss leader; therefore, people didn’t go to Blockbuster for DVDs. Then, Netflix & streaming occurred. 
(c) People then sued Blockbuster b/c they lost money. Blockbuster shows there was no fraud; rather, the investors made bad business decisions b/c didn’t see the times changing.  
(d) When a company issues a quarterly report making predictions for the next quarter: forward looking stmts. When the company makes a forward looking stmt, they should bespeak caution: warn everyone you’re expecting a good quarter, but include the things that could go wrong (i.e., expect to make money, but that assumes there won’t be a rise in the prices of the ingredients we use to make energy drinks, union strikes, new competitor, hurricanes/tornadoes/tsunamis that impact the truck delivery routes, war). 
D. INTERFERENCE W/ BUSINESS
1. CASES
a) Bily v. Arthur Young & Co. (duties of accountants)
(1) Facts: accountant’s job: tally up numbers of a company. Companies are required to have an accountant to notify the company whether they made a profit/loss (how much money came in and how much money went out) b/c companies need to know whether things are turning bad so they can know what to do differently. NOT the accountant’s job to know how to make more money. 
(a) CPA: certified public accountant (needed for public corporations). CPA puts out a quarterly report re: how much money they made & lost so shareholders can determine whether to buy/sell stock. CPA handles accounting for big companies - they have a team around the world that tallies all receipts for incoming & outgoing money. Under SEC, each company has to put out a quarterly report & have an impartial outsider accounting firm to certify that their numbers are legit. 
(i) Problem: outsiders asking to be hired; but want to be hired for now & in the future. If outsider gives the company a hard time, they might not get hired again the following year. If the company’s running a corrupt operation, problems might arise if they get caught. When an accounting firm is found guilty of deceit, they’re out of business b/c if the firm is found dishonest by the government, no one wants to hire them next year b/c anything they certify, the SEC will investigate & company’s hiring the accounting firm to avoid the SEC’s investigations. 
(ii) Accounting firm can’t calculate the profits and losses to the penny; the company can b/c paid in house at cheaper rates & bookkeepers tally the numbers. Accounting firms do the equivalent of election polling companies: the CPAs develop computer models that predict an accurate result for how they did. They then look at the in-house numbers & issue a certification to certify the numbers are good. Have to follow GAAP: Generally Accepted Accounting Principles & GAAS: Generally Accepted Auditing Standards - ways to create the models that predict what the numbers are going to be.
(b) In Bily, a new computer was created. Bily invested a lot of money when he heard the new version of the computer was coming out. New computer did not do well b/c it came out at the same time as the PC; the new computer was also more complicated & had different commands; b/c new computer did not do well, Bily lost a lot of money. 
(2) Posture: Bily sues the accountants who certified that the computer company’s numbers were good; he doesn’t sue company b/c they lost all their money. Accountants argue the numbers were accurate & that they’re not business analysts. 
(3) Reasoning: CA Supreme Court: we have to put an end to making accountants the scapegoats every time someone loses money. They set 3 standards: if you have a problem w/ accountants:
(a) Clients: Accountants owe a general duty of care to the people who hire them. They can be sued for even ordinary negligence. If a company hires an accounting firm, the firm’s job is to certify the numbers. Even if they make a simple mistake, the company can sue the accounting firm b/c they owe their clients a general duty of care. Clients can also sue for negligent misrepresentation.
(b) Foreseeable third parties (i.e., banks): parties that continue borrowing money b/c they’re always expanding; bank says they want to see the financials. Bank given the numbers so the bank knows the company’s doing well. Bank asks to see CPA’s certification so they know the numbers are legit.
(i) If CPA acted w/ negligent misrepresentation, the bank can sue the accountants for that. Accountants know the banks are relying on their numbers. 
(a) Negligent misrepresentation: different from real misrepresentation (lying). Negligent misrepresentation is when I tell you something as a fact and I know that I don’t know what I’m talking about (housekeeping magazine/shoe case). Since I don’t know what I’m talking about, it may be true, but if I tell you something and I know I don’t know what I’m talking about and I turned out to be wrong, you can sue me.
(i) Example: bank screws up tallying the numbers. You’re supposed to file a request with the SEC for a delay to get the numbers right, but accountants don’t want to do that b/c don’t want to admit to the company that they screwed up. Accountants just hope the numbers are OK and certify them, but numbers turn out to be wrong → negligent misrepresentation b/c accountants knew that they didn’t know what they were talking about. Banks can sue the accountants for negligent misrepresentation. Banks CANNOT sue for a simple mistake (ordinary negligence that only the clients can sue for). 
(c)  Fraud (intentional deceit): public shareholders may sue the accountants when they bought stock based on certifications that were fraud (outright lies). 
(i) Example: I own stock, stock goes down, accountants said company would make money but were lying & knew they were lying → fraud. Shareholders CANNOT sue for negligent misrepresentation. Shareholders also can’t sue for simple mistake. 
b) Reeves v. Hanlon (business interference)
(1) Facts: 6-7 partners leave law firm & move to form their own law firm so they can make more money. Those lawyers were planning to leave, take as many clients as they could, and go to another firm. They took cases from the previous law firm, went to the bank, & asked for loans to start the new firm, telling the bank that those were their clients. Based on this false representation, they were able to borrow money for the new firm. They then downloaded docs from the firm’s server and then deleted critical info about cases for matters where they were taking those clients - the lawyers at the old firm weren’t able to contact the clients the new firm took away. They also damaged the firm’s equipment. 
(a) Taken clients: business interference.
(2) Posture: firm sued the lawyers who walked out for business interference. Old firm had Ks w/ its clients and new firm members knew of those relationships and interfered. 
(3) Court’s reasoning: Ps won b/c of business interference. 
(a) At will employees (secretaries): can fire them at any time, as long as it’s not for a forbidden reason. They can also quit at any time. At will employees’ jobs are a prospective economic relationship: every day is a new prospective K w/ the secretary. Taken secretaries: tort of interference w/ prospective K. Have to show an independent tort (like bribery in the Korea Supply case). Here, there’s an independent tort: the lawyers took clients & falsely represented them to the bank as if the clients already belonged to the new firm; they deleted files; they damaged machines. 
c) Environmental Planning & Info Council v. Superior Court
(1) Facts: union workers go on strike; both unions & strikes are allowed. Congress had already passed legislation that made unions legal. 
(a) Secondary strike: when workers go on strike against a company that is not the company you’re angry at. Example: angry at Ford company & tell a hotel not to have Ford’s party there. Hotel refuses; and they boycott the hotel - not angry at hotel, but at Ford. 
(b) Here: climate activists angry at a newspaper b/c the paper’s editorial line is not sensitive to the issues of climate the way the activists are. They tell the newspaper they’re angry at the editorial line. They go to companies that advertise in that newspaper and tell those companies they have no problem w/ them, but don’t want them giving their advertising dollars to that newspapers. They decide to boycott those companies that advertise in the newspaper: decide to boycott the advertisers, although angry at the publication. 
(2) Posture: publication sues for interference w/ K: environmentalists know of a K b/w the advertisers & the publication & interfere.
(3) Court’s Reasoning: secondary boycotts are illegal → it’s a tort w/ 1 exception: allowed to do secondary boycott if it’s based on politics (not commercial matters, which would be a tort).   
d) Younger v. Solomon
(1) Abuse of Process: in litigation, “process” refers to civ pro (complaints & depos are processes). A procedure must be used only in the way that the state bar & lawmakers intend for it to be used. You cannot abuse process or use a process in a manner different from how it’s meant to be used. Any time a lawyer uses a process improperly, it’s an abuse of process. 
(2) Facts: Lawyer is an ambulance chaser w/ a bad rep among the other lawyers in the town - his tactics get people angry. The other lawyers file a complaint w/ the state bar b/c they say the ambulance chaser is unethical. When you file a complaint w/ the state bar about another atty, it has to be kept secret - not allowed to talk about it w/ anyone else. State bar will publicize it. If nothing was wrong, don’t want other attys going around bad-mouthing the state bar. Younger files a complaint against Solomon w/ state bar & is bursting b/c wants people to know about everything in the complaint. He’s involved in a litigation where he sends out interrogatories; in 1 of the interrogatories, he sends out a ROG and attaches the complaint to the state bar, and asks that they comment on the attachment - having people read the complaint he’s not allowed to show anyone b/c attached it to the ROG.
(3) Posture: Solomon sued for abuse of process b/c used a ROG in a way it’s not supposed to be used. Rather than to ascertain facts, used the ROG in a roundabout way to publicize the state bar complaint.
(4) Reasoning: Court holds for Younger b/c Solomon used ROG in a way it’s not meant to be used.
e) Zamos v. Stroud
(1) Malicious prosecution: when you prosecute (proceed through) a case, you’re supposed to bring a case in good faith & sign your name that you’re bringing the case in good faith. If you know at the outset that it’s not a good case & lacks probable cause & nevertheless bring the case → malicious prosecution. 
(2) Facts: Atty takes case in good faith; as case progresses, the atty finds out a year later that the case is dishonest & the whole thing is a fraud. 
(3) Reasoning: standard now is if you find out in the middle of a case that you’re dealing w/ a fraud, you have to w/draw immediately. 

