Defamation
A. Elements:
a. Publication by the defendant to one other than the person defamed (a third party).
b. False statement of fact (reasonably understood as stating a fact).
c. Understood as being “of and concerning” the plaintiff.
d. Tending to harm the reputation of the plaintiff.
e. In the case of slander, the plaintiff must prove special damages unless the slander fits within one of the per se categories.
f. The First Amendment generally requires some level of fault on the part of the defendant (see below).
B. Some jurisdictions (not CA) distinguish between libel per se and libel per quod, requiring a plaintiff claiming libel per quod to prove special damages.
C. Categories of defamation per se:
a. Words that impute the commission of a (serious) criminal offense.
b. Words that impute infection with a loathsome communicable disease (e.g. STD).
c. Words that impute an inability to perform or want of integrity in the discharge of duties of office or employment.
d. Words that prejudice a party, or impute lack of ability, in his or her trade, profession or business.
e. Words that impute sexual misconduct (fornication and adultery).
D. Section 230 of the Communications Decency Act immunizes ISPs and distributors of content (e.g. Facebook, YouTube) from claims of defamation for content posted by users of their services.
E. Non-Constitutional Defenses (the defendant has the burden of claiming a defense).
a. Consent
b. Absolute Privileges:
i. Legislative: Protects legislative bodies meeting in an official capacity.
ii. High government officials: Protects high government officials (including judges) speaking about matters within their purview.
iii. Judges, witnesses, lawyers in judicial proceedings: Protects (usually oral) statements made in judicial proceedings.
iv. Officials who make reports: Protects statements made in reports, e.g. by arresting officers.
v. Spouses: Protects statements made by one married spouse about the other.
vi. Litigation: Protects statements made in written declarations during the course of litigation.
c. Qualified Privileges (defeasible):
i. Common interest: Communication made by one person to another upon a subject in which both have an interest.
ii. Report of an official meeting or proceeding (fair reporting): Protects the republishing of a defamatory statement said at an official meeting or proceeding as long as the defamatory statement is part of a fair and accurate report (even if the publisher knows the defamatory statement is false).
iii. Fair Comment: Protects reviews (e.g. of musicals, restaurants, etc) based on the stated underlying facts of the defendant’s experience.
iv. Employer References: Protected common interest in vetting employees.
d. Defeating a Qualified Privilege
i. Common law malice: If a person has bad motives in making the statement (ill will, spite, or with the intent to harm the plaintiff or with reckless disregard of the plaintiff’s rights); or
ii. Constitutional “actual malice”: If a person publishes a statement either knowing it is false or with reckless disregard of whether it is false or not.
F. Constitutional Privileges (First Amendment):
a. Public officials (New York Times v. Sullivan):
i. Public officials must prove “actual malice” and the falsity of the statements with clear and convincing evidence (or convincing clarity).
b. Public figures (Hustler Magazine, Inc. v. Falwell):
i. Public figures must prove “actual malice” and the falsity of the statements with clear and convincing evidence (or convincing clarity).
ii. General-purpose public figures are those who have achieved “pervasive fame or notoriety.”
iii. Limited-purpose public figures are well-known only for their leadership or position on particular issues, where they have injected themselves into public issues in order to shift public opinion on some topic.
iv. Involuntary public figures (courts are split as to the existence of this category) are those who have been involuntarily thrust into the vortex of some public issue.
c. Private figures (on an issue of public concern)
i. When the issue is of public concern, the standard for liability must be something more than strict liability (i.e. at least negligence).
ii. Moreover, plaintiffs must still prove “actual malice” for presumed or punitive damages (as opposed to actual damages).
d. The same First Amendment standards apply to non-defamation torts involving communication.
First Amendment Overview
A. In general, content-based restrictions (outside of certain key categories) must satisfy strict scrutiny, i.e. the government must have a compelling government interest and the regulation must be narrowly tailored to serve that interest.
a. Regulation of defamation is content-based, but does not need to satisfy strict scrutiny.
B. Content-neutral regulations that do not target speech but incidentally affect it must satisfy the O’Brien test (very deferential). A government regulation is sufficiently justified if it is:
a. Within the constitutional power of the Government;
b. if it furthers an important or substantial governmental interest;
c. if the governmental interest is unrelated to the suppression of free expression; and
d. if the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest.
C. Content-neutral time/place/manner regulations must be narrowly tailored to a substantial government interest, and it must leave open alternative avenues of communication (very deferential).
D. A law is unconstitutionally overbroad if it regulates substantially more speech than the Constitution allows to be regulated (this is a facial challenge).
E. A law is unconstitutionally vague if a reasonable person cannot tell what speech is prohibited and what is permitted.
F. A prior restraint is a limitation or prohibition on speech before it is disseminated (generally court orders or injunctions and administrative licensing schemes), and is presumptively invalid.
G. Content-based speech with only limited protections:
a. Defamation (see above).
b. Incitement: States may only prohibit speech advocating unlawful conduct where such speech is (i) directed to (ii) inciting or producing (iii) imminent (iv) lawless action and is (v) likely to incite or produce such action (Brandenburg test).
c. Fighting Words: “[T]hose which by their very utterance (i) inflict injury or (ii) tend to incite an immediate breach of the peace” (Chaplinsky).
i. Heckler’s Veto (related doctrine): In extreme circumstances, the government may step in to stop speech to prevent violence from a hostile audience. However, this should be used only as a last resort.
d. Obscenity is unprotected speech.
i. The 3-part Miller test requires courts to consider:
1. Whether the (a) average person, (b) applying community standards, would find that the work, (c) taken as a whole, (d) appeals to the prurient interest (Roth);
2. Whether the work depicts or describes, in a patently offensive way (e.g., hard-core porn), sexual conduct specifically defined by the applicable state law; and
3. Whether the work, taken as whole, lacks serious literary, artistic, political, or scientific value.
a. “taken as a whole”: a 2-minute instructional segment inserted into the video does not automatically convert an obscene video to a non-obscene one.
ii. The government cannot ban private possession of obscenity, only communication or distribution of obscenity.
e. Child Pornography is unprotected speech, even if it is not obscene.
i. Child pornography is any portrayal of children that is sexually explicit (broad definition).
ii. Rationale: (1) to protect minors, since the production of, and permanent record of, child pornography harms the children involved, and (2) to drive down demand for child pornography.
1. A state can make it unlawful to possess or even to view child pornography.
2. Simulations of minors do not fall under this category, since they do not implicate the rationales stated above.
f. True Threats
i. See First Amendment Outline.
g. Commercial Speech
i. Commercial speech is “speech which promotes at least some type of commerce” or speech which “proposes a commercial transaction."
ii. The government may only regulate commercial speech if (a type of intermediate scrutiny):
1. The government interest in the regulation is substantial.
2. The regulation directly advances the asserted governmental interest.
iii. Note: The doctrine of overbreadth does not apply to commercial speech.
iv. Note: Prior restraints, although anathema, are easier to obtain for commercial speech (e.g. copyright and trademark regulations).
Anti-SLAPP Statutes
A. Note: On an exam, check to see if the defendant is located in CA to see if CA’s anti-SLAPP statute can be applied.
B. The CA anti-SLAPP statute covers an “act in furtherance of a person’s right of petition or free speech under the United States or California Constitution in connection with a public issue.” This includes (not exhaustive):
a. Any written or oral statement or writing made before a legislative, executive, or judicial proceeding, or any other official proceeding authorized by law;
i. E.g. objection to a zoning ordinance as part of a city council meeting.
b. any written or oral statement or writing made in connection with an issue under consideration or review by a legislative, executive, or judicial body, or any other official proceeding authorized by law;
i. E.g. an amicus brief.
c. any written or oral statement or writing made in a place open to the public or a public forum in connection with an issue of public interest; or
i. E.g. saying “black lives matter” in a “public place.”
d. any other conduct in furtherance of the exercise of the constitutional right of petition or the constitutional right of free speech in connection with a public issue or an issue of public interest. Consider whether:
i. The matter is within the public eye.
ii. The matter involves a public figure.
iii. Large numbers of people are affected by the dispute.
iv. The statement takes a position and/or contributes to debate.
C. CA exempts certain classes of activity from its anti-SLAPP statute:
a. The communication of a business that sells or leases goods, whether about itself or its competitors (advertising), or whether it is made in the course of a commercial transaction.
i. E.g. a business cannot counter a false advertising claim with an anti-SLAPP motion.
b. Public interest litigation conferring a significant benefit to the public, where the relief sought is general and not specific to the plaintiff.
i. E.g. if a plaintiff sues the sheriff over jail conditions, the sheriff cannot counter with an anti-SLAPP motion.
D. The defendant must file a motion to strike complaint within 60 days of service of the complaint. The court must then conduct a hearing within 30 days of a motion to strike.
a. Discovery is suspended after a motion to strike is filed (but may be reinstated for good cause).
A. If the defendant’s communications are “protected” under the anti-SLAPP statute (step 1), and the defendant files an anti-SLAPP motion (step 2), the plaintiff must produce prima facie evidence of each element of the complaint (step 3). If the plaintiff has demonstrated a probability of prevailing (less than a likelihood or preponderance of evidence) on each challenged cause of action, the defendant may immediately appeal, otherwise, the plaintiff may immediately appeal.
b. If the motion is granted, the defendant is entitled to attorneys’ fees and court costs.
E. SLAPP-back lawsuit: A defendant who wins the anti-SLAPP motion may also file a separate lawsuit for abuse of process. The follow-on suit typically seeks compensatory (e.g. emotional damages) and punitive damages.
Privacy Torts
A. Note: The privacy torts define personal rights that cannot be transferred or inherited.
B. Publicity placing a person in false light (Rst § 652E)
a. Publicity
b. Placing another in a “false light”
c. Where the false light would be “highly offensive” to a reasonable person
d. With actual malice, where the defendant knows or recklessly disregards:
i. The falsity of the publicized matter, and
ii. the false light in which the other would be placed.
iii. **Only some jurisdictions require this element (the Rst takes the stance that this is required).
e. Note: Consider whether the plaintiff is a public official/figure (First Amendment protections may apply).
C. Publicity given to private life (Rst § 652D)
a. Publicity (discussed above)
b. of the private life of another
c. that would be “highly offensive” to a reasonable person
d. where the subject matter is not of legitimate public concern
e. Note: Consider whether the plaintiff is a public official/figure (First Amendment protections may apply).
D. Intrusion upon seclusion (Rst § 652B)
a. Note: This is the easiest privacy tort to show because it does not require a communication and does not contain a carveout for newsworthy information.
b. Intentional
c. intrusion
d. upon the solitude or seclusion or private affairs of another
e. in a manner “highly offensive” to a reasonable person.
E. Appropriation of name or likeness (Rst § 652C), adopted in about half of the states.
a. Elements:
i. Appropriation
ii. for one’s own use and benefit
iii. the name and likeness of another (can include the person’s voice).
b. In practice, the context in which this has been employed is when a person’s name or likeness is used in a commercial advertisement or else placed on merchandise.
c. The First Amendment protects “newsworthy” use of another’s name and likeness.
d. A related tort is the right of publicity (applies to celebrities with commercial value to their name and not to the common person): the right of a person to control the commercial use of her identity, such as her name and likeness (or voice).
i. This right is a statutory right, and statutes generally define the right of publicity as a property (not personal) right that can be transferred and inherited.
e. The First Amendment still protects “newsworthy” use.
f. The First Amendment also protects expressive works, whether factual or fictional. CA uses the transformative use test, asking whether the challenged matter added something new, with a further purpose or different character, altering the first with a new expression, meaning, or message.
g. The court used a balancing test in Cardtoons, L.C. v. Major League Baseball Players Association.
F. Breach of Confidence (incipient tort just starting to be adopted by states, and not a privacy tort as enumerated by Warren and Prosser)
a. The typical elements for this tort (which are frequently statutory) are:
i. the defendant owed the plaintiff a duty of confidentiality
ii. the defendant learned of information of a confidential nature
iii. which was communicated to the defendant in confidence, and
iv. the defendant disclosed the information to the detriment of the claimant.
1. Some courts do not require that the disclosed information be “to the detriment of the claimant,” or alternatively find that disclosure itself is detrimental to the client (making this requirement redundant).
b. There are limitations on liability where the public interest demands disclosure (e.g. statutory requirements on reporting child abuse). McCormick v. England.
c. A duty to warn (in cases of substantial bodily harm) may trump a duty of confidentiality. Tarasoff v. Regents of University of California.
Economic Torts
A. Inducing Breach of Contract
a. A valid contract existed between the plaintiff and a third party.
b. The defendant knew of the existence of this contract.
c. Without justification, the defendant intentionally engaged in acts or conduct which induced the third party to breach its contract with the plaintiff.
d. The defendant intended to induce a breach of the contract.
e. The contract was in fact breached.
f. The acts and conduct of the defendant which induced the breach caused damage to the plaintiff.
B. Intentional Interference with Prospective Economic Advantage
a. An economic relationship between the plaintiff and another, containing a probable future economic benefit or advantage to the plaintiff.
b. The defendant’s knowledge of the existence of the relationship.
c. The defendant “intentionally engaged in wrongful acts or conduct designed to interfere with or disrupt” the relationship.
d. Actual disruption.
e. Damage to the plaintiff as a result of the defendant’s acts.
C. Misappropriation / Unfair Competition
a. The elements are simply (1) unfair (2) competition.
b. The Supreme Court has recognized a quasi-property right allowing news gatherers to exclude competitors from copying and redistributing their work without excluding individual members of the “public” from doing so. International News Service v. The Associated Press.
c. Judge Learned Hand declined to read International News Service as creating a common-law copyright or patent right. Cheney Bros. v. Doris Silk Corp.
D. Misappropriation of trade secrets
a. A trade secret existed in which the plaintiff had ownership rights when the defendant committed the acts complained of by the plaintiff.
i. In the Seventh Circuit, to be a trade secret, the defendant must have taken “reasonable precautions” to keep it a secret (balance the value of the trade secret and the cost of the precautions). Rockwell Graphic Systems, Inc. v. DEV Industries, Inc.
b. The defendant acquired the trade secret
i. through improper means (defendant’s bad behavior) or
ii. through the plaintiff’s disclosure of the trade secret to the defendant in a confidential relationship, or
iii. under other circumstances in which the defendant owed a duty not to use or disclose the trade secret.
c. The defendant used or disclosed the trade secret without the plaintiff’s permission (defendant’s bad behavior); and
d. (a) the plaintiff suffered harm as a direct and proximate result of the defendant’s use or disclosure of the plaintiff’s trade secret (standard tort damages), or (b) the defendant gained from such use or disclosure (restitutionary measure).
E. Injurious falsehood (similar to defamation, but for business plaintiffs)
a. Elements:
i. The defendant made a false statement of fact
ii. The plaintiff was injured
iii. There was a publication
iv. The statement was of or concerning the plaintiff
v. Special damages (injury to pecuniary interests)
1. This has to be shown even if the statement is written and not oral (unlike defamation).
vi. Malice (CA only allows the first showing of malice):
1. Recklessness or knowledge of falsity (constitutional “actual” malice); or
2. Spite or ill will (common law malice); or
3. Intent to cause harm.
b. Note: The defendant can always claim a First Amendment defense, as he can with any tort involving communication.
c. Note: The defendant may be able to invoke an anti-SLAPP statute, e.g. if the statements implicate a public issue.
d. “Acceptable competitive language” typically includes puffing.
e. A competitor may not:
i. Publish materially false statements about competitor’s products or services.
ii. Raise questions about a competitor’s financial viability, unless true.
F. Fraud / Intentional Misrepresentation
a. False representation (broader than what is required under defamation)
i. Opinions are not actionable unless:
1. The speaker knows his opinion to be false or recklessly disregards the risk of falsity.
2. The speaker has special knowledge with regards to the thing he is opining about (e.g. professional appraisers of jewellery).
a. The special knowledge rule does not apply to a salesman’s puffery.
ii. Statements about future events are generally not actionable unless:
1. The speaker knows the statement to be false.
2. The speaker states an intention to do something but has no intention to do it at the time the statement was made.
3. A lawyer stating that a claim is enforceable against a party when it isn’t (this is a narrow exception).
iii. There is generally no affirmative obligation to disclose unless:
1. There is a fiduciary or confidential relationship.
2. There is an active concealment of material fact.
a. However, a party is allowed to perform repairs.
3. A speaker makes an incomplete statement, or is intentionally ambiguous (half-truth doctrine).
4. New information arises contradicting prior statements.
5. Where courts create a “duty to disclose.”
a. E.g. courts in most jurisdictions (including CA) have held that a seller of residential property has a duty to disclose non-obvious material defects. Ollerman v. O’Rourke Co., Inc.
b. Typically applies when the seller has special knowledge, and would be “aware that the plaintiff is acting under a misapprehension as to facts which could be of importance to him.”
b. Made with scienter (as to the falsity of the misrepresentation)
i. Knowledge or recklessness with regards to the falsity of the representation.
c. With the intent to induce the plaintiff to act or refrain from acting.
i. Or alternatively, with the intent to induce a third party to act or refrain from acting, but where a foreseeable plaintiff acts.
d. Which caused the plaintiff to act (in such a way as to produce the damages).
i. Cause in fact or actual cause (typically shown through materiality)
ii. Proximate cause
1. Palsgraf governs here (foreseeable type of harm and foreseeable plaintiff).
e. In justifiable reliance upon the false misrepresentation.
i. This is an objective standard.
f. Resulting in pecuniary damages.
G. Negligent Misrepresentation
a. False representation
i. Similar to intentional misrepresentation, except that negligent representation cannot be based on an omission.
b. Made with negligence (without reasonable grounds for believing the statement to be true).
c. With the intent to induce the plaintiff to act or refrain from acting.
i. Or alternatively, with the intent to induce a third party to act or refrain from acting, but where it proximately causes the plaintiff to act.
d. Which caused the plaintiff to act.
i. Cause in fact or actual cause (typically shown through materiality)
ii. Proximate cause
1. This is not governed by Palsgraf.
2. The majority of jurisdictions (and the Rst) limits liability to “the person or one of a limited group of persons for whose benefit and guidance [the defendant] intends to supply the information or knows that the recipient intends to supply it.” Bily v. Arthur Young & Company.
3. A minority of jurisdictions (e.g. NY) tightens the requirement by requiring privity or near privity.
4. A minority of jurisdictions (e.g. NJ) loosens the requirement by requiring only that the plaintiffs be “particularly foreseeable.”
e. In justifiable reliance upon the false misrepresentation.
f. Resulting in pecuniary damages.
California’s Unfair Competition Law (UCL)
A. The UCL Prohibits any unlawful, unfair, or fraudulent business act or practice (substantive requirement).
a. “Unlawful” conduct is “any practice[] forbidden by law, be it civil or criminal, federal, state, or municipal, statutory, regulatory, or court-made.”
i. It is irrelevant whether there is or isn’t an enforcement mechanism within the statutory or regulatory scheme. The UCL provides a cumulative remedy. Rose v. Bank of America.
ii. Although courts have interpreted “unlawful” broadly, to include common law claims (e.g. bad faith insurance), some courts have declined to find that certain common law violations trigger this prong of the UCL (e.g. run-of-the-mill breach of contract without bad faith, negligence, or trespass to land).
iii. Specific authorization of the conduct by the legislature or other governmental body is a defense.
1. E.g. filed rate doctrine.
b. “Unfair” conduct is determined with reference to one of three tests, depending on the particular CA Court of Appeal considering it (argue all three on an exam):
i. Tethering Test (applies to competitors, and some courts have found that it applies to consumers as well): a “finding of unfairness... [must] be tethered to some legislatively declared policy or proof of some actual or threatened impact on competition.”
1. Competitors usually need to show “conduct that threatens an incipient violation of an antitrust law, or violates the policy or spirit of one of those laws because its effects are comparable to or the same as a violation of the law, or otherwise significantly threatens or harms competition.”
ii. Balancing Test (some courts have used this test for consumers): requires “an examination of [the] impact [of the defendant’s conduct] on its alleged victim, balanced against the reasons, justifications and motives of the alleged wrongdoer. In brief, the court must weigh the utility of the defendant’s conduct against the gravity of the harm to the alleged victim...”
iii. FTC Test (some courts have used this test for consumers):
1. The consumer injury must be substantial;
2. The injury must not be outweighed by any countervailing benefits to consumer or competition; and
3. The injury must be one that the consumers themselves could not reasonably have avoided.
c. “Fraudulent” conduct requires a more stringent showing for individual plaintiffs (and class representatives), and a less stringent showing for unnamed class members.
i. Class certification generally requires that (focus is primarily on the second and third elements):
1. The class is so numerous that joinder of all members is impracticable.
2. There are questions or law or fact common to the class (i.e. commonality).
3. The claims of the representative parties are typical of the claims of the class.
a. Differences in damages or degree of injury among class members does not defeat the typicality requirement, since the court can come up with a method or formula for determining damages.
4. The representative parties will fairly and adequately protect the interests of the class.
ii. An individual or a class representative must prove:
1. Actual deception
2. Actual reliance on the fraudulent statement (typically by showing materiality).
a. “Materiality” of the misrepresentation creates a presumption of reliance. In re Tobacco II Cases.
b. When the plaintiffs are influenced by an “extensive and long-term advertising campaign,” they do not need to establish reliance on a specific misrepresentation. In re Tobacco II Cases.
3. Injury.
iii. With regards to the unnamed class members, a class action need only show:
1. A misrepresentation.
2. “[M]embers of the public are likely to be deceived.” In re Tobacco II Cases.
a. “[T]his prong of the UCL is governed by the reasonable consumer test.”
b. “[U]nless the advertisement targets a particular disadvantaged or vulnerable group, it is judged by the effect it would have on a reasonable consumer.”
iv. Puffing Defense: “Puffing” is not considered deception or misrepresentation.
v. Preemption Defence (don’t need to know for this class).
d. The term “business act or practice” is broad and includes almost anything a company might do.
B. Applies where the private plaintiff has (statutory standing requirement):
a. Lost money or property (i.e. economic injury)
i. A plaintiff may establish that he lost money or property when he (nonexhaustive, but typically involve transactions):
1. Surrenders in a transaction more, or acquire in a transaction less, than he otherwise would have.
2. Has a present or future property interest diminished.
3. Is deprived of money or property to which he has a cognizable claim.
4. Is required to enter into a transaction, costing money or property, that would otherwise have been unnecessary.
a. E.g. “tying” arrangements.
ii. Lost time and loss of privacy is likely not enough to satisfy the “lost money or property” requirement, otherwise it would make it trivially easy to establish standing.
b. As a result of such unfair competition (actual cause).
C. A successful plaintiff is entitled to the following limited remedies (decided by a judge, not a jury):
a. Injunctive relief (Courts may order a remedial scheme, or enjoin future action)
b. Restitution
i. Competitors are often left with only an injunctive remedy (hard to show direct loss to the defendant). Korea Supply Co. v. Lockheed Martin Corp.
ii. There are three types of UCL restitutionary remedies:
1. “Money taken” restitution: A plaintiff who has paid the defendant is entitled to get his money back.
2. “Vested interest” restitution: A plaintiff can recover for money or property that was never in his possession, as long as he had a vested interest in it.
3. Restitutionary disgorgement of profits: A plaintiff can recover for “any profits [the defendant] may have gained through interest or earnings on the plaintiff’s money that [the defendant] wrongfully withheld.”
a. Note: Non-restitutionary disgorgement is unavailable under the UCL and any disgorgement must be based on what the plaintiff lost to the defendant.
b. Note: The plaintiff can recover under the concept of tracing.
iii. The amount of restitution is largely within the court’s discretion, and may range from “net profits” to “gross revenues.”
1. Restitution is measured based on evidence of “the value of the consumer impact or the advantage realized by [the defendant].”
iv. Fluid recovery: In UCL Class Actions, a court may order a defendant to disgorge the amount that cannot be paid directly to class members for distribution through a claims process or to the “next best” use. E.g.
1. A price rollback (under the theory that people who bought the product may buy it again).
2. General escheat (money given to the government for general purposes).
3. Earmarked escheat (money to the government for specific purposes).
4. Establishment of an equitable trust fund.
5. Cy Pres (e.g. payment to a charity that would use the money to benefit the plaintiffs).
c. Other Equitable remedies
i. E.g. declaratory judgments
d. Civil penalties (obtainable by a public prosecutor only)
i. The amount of civil penalties is limited to $2.5K per violation.
ii. There can only be one “violation” per “victim.”
iii. When there is a misleading advertisement, the number of violations can be measured as the number of people estimated to have read the advertisement.
1. When the defendant makes targeted solicitations, the number of violations can be measured as the number of solicitations made.
D. Note: The UCL applies to any “person,” which includes individuals, trusts, corporations, organizations, associations, etc., but does not apply to governmental entities, which cannot be sued under the UCL.
Insurance
A. First party vs third party insurance.
a. First party insurance protects the policyholder or his property.
b. Third party insurance is typically a type of liability insurance.
B. Courts only permit a person to take out an insurance policy on an insurable interest.
a. A person cannot take out a life insurance policy on someone else’s life.
i. Key-person exception: A corporation can insure the life of a person who plays an important role in the company (e.g. the CEO).
b. A person cannot take out a $10M policy on a building worth only $1M.
C. Insurance policies are contracts. Courts have adopted rules of interpretation that resolve ambiguities in favor of the policyholder (i.e. interpret coverages expansively and exclusions narrowly).
D. Insurance policies typically have various limits on how much the insurer pays out, including per occurrence limits. An “occurrence” generally refers to an event that happens suddenly or within a defined period.
E. Liability policies generally exclude coverage for a policyholder’s intentional torts. Courts have also stated a policy preference for not allowing the insurance of a policyholder’s intentional torts.
a. There are three types of intent:
i. Intent under tort law: Only requires an intent to act, where the resulting action causes harm. There is no requirement of an intent to harm. E.g. Garratt v. Dailey.
ii. Majority Approach: Intent to act coupled with an intent to cause some kind of bodily injury. Altena v. United Fire & Casualty Co.
iii. Minority Approach: Specific intent to cause the injury that occurred.
b. Employers may be held liable for the actions of their employees.
i. Respondeat Superior (vicarious liability): If an employee acts within the “scope of employment,” his employer is liable.
ii. Negligence in hiring, training, or supervision (direct liability): An employer may be directly liable for an employee’s intentional tort on a showing that the employer negligence in hiring, training, or supervision led to that tort.
F. Most courts refuse to interpret insurance policies as covering punitive damages.
a. Exception: Courts may allow coverage for punitive damages if the damages are predicated purely on a respondeat superior theory.
G. Multiple Coverages: Coverage by one policy does not negate overlapping coverage by another policy.
H. Most states, including CA, have recognized insurance bad faith (which sounds in both contract and tort).
a. CA courts have approved assignment of the cause of action, even when such an assignment is accompanied by an agreement that the insured will cooperate with a third party (although it is possible that improper cooperation might result in a successful accusation of collusion). Samson v. Transamerica Ins. Co.
I. Insured’s duties
a. These duties are often also spelled out in the insurance contract and require the insured to:
i. Timely make a claim.
ii. Cooperate in any investigation by the insurer.
iii. [3rd party insurance] Cooperate with the insurer in a lawsuit brought against the insured by a third party.
b. Violations of these duties do not negate the insurer’s duties, and matter only so far as they prejudice the insurer. Gruenberg v. Aetna Insurance Co.
J. Insurer’s duties.
a. [3rd party insurance] Duty to defend (usually stipulated in the insurance policy).
i. The insurer has notice of the duty to defend as soon as the insured makes a claim. Samson v. Transamerica Ins. Co.
ii. The duty to defend is broader than the duty to indemnify. “An insurer... bears a duty to defend its insured whenever it ascertains facts which give rise to the potential of liability under the policy.” Gray v. Zurich Ins. Co.
iii. If an insurer breaches its duty to defend, it is liable not just for the cost incurred by the insured to defend, but also the amount of the resulting judgment. Gray v. Zurich Ins. Co.
b. Duty to indemnify the insured within the policy limits (usually stipulated in the insurance policy).
i. Failure to indemnify may lead not only to a judgment for the policy limits, but also for other damages like emotional distress. Gruenberg v. Aetna Insurance Co.
c. Duty of good faith and fair dealing (recognized by the courts).
i. This duty is violated when the insurer fails to [3rd party insurance] defend or indemnify or [3rd party insurance] settle a claim within policy limits without a reasonable basis or [1st party insurance] properly and timely investigate a claim.
ii. In considering whether an insurer must settle, the court considers whether there is a significant risk of liability beyond the policy limits or settlement offer. Crisci v. Security Insurance Company of New Hampshire. Insurer’s have a duty to settle if:
1. There is a clear and unequivocal opportunity to settle within policy limits.
2. Liability is reasonably clear.
3. The judgment is likely to exceed the amount of the settlement demand.
iii. It is irrelevant that the insurer has a good faith belief that the policy does not cover the underlying claim, or wants to disincentivize frivolous claims in the future. Johansen v. California State Automobile Assoc.
1. “Such factors as the limits imposed by the policy, a desire to reduce the amount of future settlements, or a belief that the policy does not provide coverage, should not affect a decision as to whether the settlement offer in question is a reasonable one.”
iv. [1st party insurance] An insurer must investigate a claim made by its insured, and cannot preemptively make a low-ball offer without investigation.
1. If an insurer fails to timely and adequately investigate a claim, it may be liable for punitive damages. Egan v. Mutual of Omaha Ins. Co.
2. Even if the insurer eventually pays out, it may still be liable for a failure to investigate that causes a delay in payment. Wilson v. 21st Century Ins. Co.
v. The standard for bad faith requires that: “(1) benefits due under the policy were withheld; and (2) the reason for withholding benefits was unreasonable or without proper cause.”
1. This standard is objective, and subjective bad faith is both unnecessary and insufficient to establish a cause of action.
2. The obligation is affirmative. E.g. if a policyholder has a claim he is unaware of, the insurer could be liable for bad faith if it does not disclose the availability of the claim to the policyholder.
vi. The insurer’s duty of good faith and fair dealing does not evaporate during litigation (e.g. when the insured sues the insurer).
Behavior in Prosecution and Litigation
A. Malicious Prosecution
a. The following participants in the litigation have absolute immunity from this tort:
i. Judges acting within the scope of their duties.
ii. Prosecutors initiating or prosecuting crimes (including appointed private prosecutors).
iii. Grand juries that indict.
iv. Witness testifying at trial.
b. Law enforcement officers have qualified immunity for investigating and initiating criminal proceedings, but a claim of malicious prosecution may still generally be made against them.
c. Elements:
i. The defendant initiates or procures criminal prosecution.
ii. Without probable cause (different than in the criminal law context)
iii. Primarily for a purpose other than bringing an offender to justice.
iv. Proceedings terminated in the accused’s favor.
v. [Some jurisdictions require special damages]
vi. Damages
d. Defense: The defendant may prove (by a preponderance of evidence) that the plaintiff was actually guilty (e.g. even if there was no probable cause before, new information may come to light).
B. Wrongful Civil Suit (sometimes called wrongful civil proceedings).
a. Elements:
i. The defendant initiates or procures civil proceedings
ii. Without probable cause
iii. With malice
iv. Proceedings terminated in the current plaintiff’s favor
v. [Some jurisdictions require special damages]
vi. Damages
b. Defenses:
i. The defendant can argue that as the plaintiff in the underlying case, he relied upon the advice of his lawyer.
ii. The defendant (either the plaintiff in the underlying case or his lawyer) can argue that the plaintiff acted in bad faith or engaged in some disreputable conduct. This is the equitable doctrine of unclean hands.
C. Abuse of Process
a. Elements:
i. Misuse of legal process
ii. Improper motive
D. Spoliation of Evidence
a. This is not recognized in CA and not covered in this class.
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