DEFAMATION

1) Basics:
a. a false and unprivileged statement of fact that is harmful to someone’s reputation, and published “with fault,” meaning as a result of negligence or malice.

2) Elements
a. Publication by defendant to one other than the person defamed
i. Publish = communicating with someone other than the plaintiff (person being defamed) (could be 1 person)
ii. Sending to Lawyer when Lawyer is acting on behalf of D does not constitute publication 

1. Secretary sending the letter to the P’s attorney instead of directly to the P was not a publication as D spoke through his attorney. Lawyer is acting as an agent for the P in the litigation. Communication, not Publication. (MIMS v. Metropolitan life Insurance Co.)

iii. Employer to employee relationship (Agency Relationship). 

1. Both the person who dictated the letter, and the stenographer who transcribed it, were employed by and acting for the corporation in the performance of a single corporate function, each supplying a component part thereof. When the letter was thus dictated and transcribed, it was not the act of two individuals acting separately.

2. “This court has held that where the language complained of was communicated only by one corporate officer to another in the regular course of the corporation's business, such communication did not amount to a publication which would support an action for libel” (MIMS v. Metropolitan life Insurance Co.)

iv. Republication

1. a person who repeats or republishes a defamatory statement is subject to the same liability as if he/she had originally published the statement. Restat. 2d Torts § 578. R 
2. could be someone re-tweeting; could be LA Times reporter who hears an oral publication and later prints it in the paper.
v. Communications Decency Act (1996) § 230—No provider or user of an interactive computer service shall be treated as the publisher or speaker of any information provided by another information content provider. 
1. Some statements were posted on the AOL site advertising shirts with tasteless slogans related to the Oklahoma City bombing. Interested buyers were told to call Zeran's phone number, to ask for "Ken," and to "please call back if busy" due to high demand. P tried to sue the AOL site for not taking the statements down. Section 230 plainly immunizes computer service providers like AOL from liability for information that originates with third parties.  (see Zeran)  


a. interactive computer service providers like AOL are normally considered instead to be distributors, like traditional news vendors or book sellers. Distributors cannot be held liable for defamatory statements contained in the materials they distribute unless it is proven at a minimum that they have actual knowledge of the defamatory statements upon which liability is predicated.
vi. Examples:

1. writing bad words on a bathroom as communicated and received to someone other than the defamed.
b. False Statement of Fact
i. Fact v. Opinion 
1. A statement of fact must be provable as true or false—this is a black/white issue (light switch), something is either provable or it isn’t
2. Must be an assertion of a false statement of fact. Statement was made for the truth portion.

3. Examples:

a. A is a liar—that is provable by showing that A lied. A is an asshole—that is not provable because it is   vague and does not describe a specific behavior

b. Calling someone a “bastard” for the same meaning as calling someone an “asshole,” that is not defamation because it is not being asserted for the truth value.  However, if meant and understood to refer to a lack of legitimate parentage, it could be defamation.

ii. Reasonably stating actual facts about someone (Falwell)

1. Issue ( “in my opinion.” Opinions can be actionable if they can ". . . reasonably be understood as declaring or implying actual facts capable of being proved true or false." (Falwell)

a. "In my opinion Mayor Jones is a liar," – actionable

b. "In my opinion Mayor Jones shows his abysmal ignorance by accepting the teachings of Marx and Lenin,"--not actionable
2. Milkovich ( sports reporter who was covering rivalries in wrestling between 2 competing high schools Reporter covering this and thought the wrestling coach was lying so he wrote the article about what happened and he said “if you are important person in the community just lie when investigators come around to try to find something. Here is a lesson for all students: if you get in a jam, lie your way out of it… the teachers responsible such as milkovich anyone who attended the meet knows in his heart that Milkovich lied at the hearing when he gave the oath to tell the truth.  
a. Holding ( A reasonable fact finder could determine that the statements contained in the article imply factual assertions that Milkovich lied under oath.
3. Statements not asserted for their truth value, like satire, are not statements of fact (Falwell)

4. Hyperbole—exaggeration that is not believable
iii. Defamation by Implication 
1. Ex #1: Stevens, freelance sports reporter, resigned and the newspaper ran his farewell column alongside an op-ed by sports editor Susan Harman that said Stevens rarely attended the events that were featured in his columns. She also wrote that the newspaper had refused to publish his contested column because it “contained numerous factual errors and unsubstantiated claims.” Stevens sued Harmon Tribune editor Erik Brooks, and the newspaper’s parent company, Iowa Newspaper inc. for defamation. Stevens alleged that although it was true that he rarely attends the events he covered, Harmon’s statement was defamatory as that is normal business to not attend events you cover. Hence, defamation by implication.

c. Understood as being “of and concerning” the plaintiff

i. If statement is not clear who it is referring to, some evidence must be introduced that the defamatory statement was made about the plaintiff
1. Hypo – that professor that wears headsets and is old and teaches at Loyola, I saw him come out of the building. Is that concerning the P?
ii. Do not allow GROUP DEFAMATION – “all UCLA graduates are cheats and will rip you off.” We do not allow every graduate to bring a claim. Would limit the class. 

1. If statement made about a large group, it will be hard to prove of and concerning the plaintiff specifically.  Smaller group (e.g., 12) could probably prove of and concerning.

d. Tending to harm the reputation of plaintiff 
i. Diminishing someone in the eyes of his/her community
ii. Defamation Per Se Categories – if statement about anything below, do not have to show reputation was undermine. Would be presumed:

1. (1) Words that impute the commission of a criminal offense

2. (2) words that impute infection with a loathsome communicable disease; (i.e. a STD)

3. (3) words that impute an inability to perform or want of integrity in the discharge of duties of office or employment; or claim that someone stole where they are in a trusted position 

4. (4) words that prejudice a party, or impute lack of ability in in his or her trade, profession or business. This is a lack of ability in a job. 

5. (5) Used to be implying a woman is unchaste – expanded to include adultery. Most courts have now extended to show sexual misconduct (can include an accusation of adultery).  

e. (For slander) plaintiff must prove special damages, unless fits within one of the per se categories

i. Slander ( oral while libel is written in a permeant way

ii. Special damages: in the slander context, special damages refer to out-of-pocket expenses that you can link directly to the slander

iii. Causation 

1. There must be a causal connection between the slanderous statement and the damage sought -- one that is reasonably direct.
2. If going to claim that you were harmed economically, that all of the things that she might claim flowed from the slanderous statement. Because P did find out of the slanderous statement until after she moved out, there was no causation. The person who had a conflict with her had her move for reasons nothing to do with the slanderous statement.  (Standifer v. Val Gene Management)
iv. Per se categories: Do not need to prove special damages
1. Commission of a serious criminal offense

2. Loathsome, communicable disease

3. Want of integrity in discharge of duties of office or employment

4. Lack of ability in person’s trade, profession, or business

5. False accusation of fornication or adultery [sexual misconduct]
f. Overlay w/ First Amendment ( In compliance with First Amendment standard: some level of intention or fault is generally required. Constitutional Privileges based on status of Plaintiff 

i. Depending on status of Plaintiff, may have to prove actual malice

3) Damages:
a. Cannot order people to not say certain things so difficult to get an injunction for defamation 

b. Presumed damages

i. Damages because the defamation is known to be especially harmful you may presume with additional evidence of certain elements; you may obtain presumed damages.

c. Compensatory damages

i. Require proof of loss – what have I lost because of my loss of reputation?

d. Punitive Damages 

i. Punishing the defamation party 

4) Non-Constitutional Defenses

a. Truth

i. Defendant need not prove the literal truth of the statement, but must establish the “core” truth. The common law “overlooks minor inaccuracies and concentrates upon substantial truth.” (Masson v. New Yorker Magazine, 501 U.S. 496 (1991))

b. Consent
i. e.g., in Lee v. Paulsen, 273 Ore. 103 (1975), a school district decided not to renew a teacher’s contract, and informed him of that fact and their reasons in a letter to him.  He attended a public school board meeting and asked that the letter be read publicly; he then sued for defamation.  Oregon Supreme Court says no defamation: “One who has himself invited or instigated the publication of defamatory words cannot be heard to complain of the resulting damage to his reputation.”

c. Absolute Privilege -- gives Defendant complete immunity, no matter how outrageous, false, scurrilous, or defamatory the statement

i. Legislative—so long as members of Congress are “acting in the sphere of legitimate legislative activity,” they are “protected not only from the consequences of litigation’s results but also from the burden of defending themselves.”

ii. High Government officials—have an absolute privilege to lie about matters within the scope of their official capacity. (e.g., when Donald Trump said Stormy Daniels was lying about their affair, that had nothing to do with his official duties)

iii. Judges, witnesses, lawyers in judicial proceedings—for lawyers, privilege covers official participation (e.g., lawyer can say “Jones is a liar” in a complaint, but can’t then call a press conference and say the same thing)

iv. Officials who make reports (e.g., arresting officers)—reports made in connection with their official duties.

v. Spice (spousal privilege)—spouses have an absolute privilege to say defamatory things about third parties to each other.

vi. Litigation Privilege - protects the attorneys and parties in a lawsuit from defamation claims arising from statements made in the course of the suit.
d. Qualified Privileges—protects inadvertent or negligent defamation. Lose privilege if abused
i. “Common Interest” privilege (e.g., Liberman v. Gelstein)—communications made by one person to another upon a subject in which both have an interest
1. Statement must be related to the common interest
2. Examples: employees of an organization, members of a faculty tenure committee, constituent physicians of a health insurance plan
ii. Fair Report of Official Proceeding or Meeting (e.g., Medico v. Time, Inc.)—nowadays virtually everyone is a journalist in the sense that we all have smart phones and can take videos

1. Official report / document

2. As long as the reporter is producing a fair and accurate summary of the document or proceedings, that is sufficient—document does not need to be publicly available and D does not need to establish the truth.
3. Hypo: A newspaper covers city counsel meeting where, during a public comment period, an unidentified person called the mayor a “lying thief,” which is false and defamatory.  The newspaper accurately reports the comment in the next day’s edition.  Is the newspaper liable to the mayor for defamation.

a. Answer: No, newspaper is not liable.  They reported accurately what happened.
iii. Fair Comment—you can say what you want in reviewing something.  Protects issuance of opinion in relation to your experience, but does not protect statements of fact (e.g., you can say this is the worst restaurant in the world if that’s your opinion, but can’t say “they wouldn’t let me use the bathroom” unless that’s true).

iv. Employer privilege ( employers should feel free to stay derogatory comments of their employee
e. Qualified v. Absolute Privilege 
i. “Abuse” of privilege—even if there is an applicable privilege, that privilege can be waived through abuse of it (only true of qualified privileges—absolute privileges cannot be waived).
f. Defeating a Qualified Privilege (“abuse”) – Liberman 

i. In order to defeat a defense of qualified privilege, a claimant must show that defendant acted maliciously in publishing the words complained of
1. Burden on P to show there has been abuse

ii. Constitutional / Actual Malice – uttering a statement that you know is false or in reckless disregard for its falsity (negligence is not sufficient to meet the actual malice standard)
1. must prove actual malice with convincing clarity; Convicting clarity = beyond preponderance of evidence

iii. Common Law Malice – person harbors ill will towards someone else, and defames that person because of ill will. Refers to one’s motivation for making the false statement, not one’s feelings towards the plaintiff
5) Constitutional Privileges
a. Status of plaintiff

i. Public officials (NYT v. Sullivan) —work for the government and have some decision-making authority (candidates for public office, police officers, public school teachers (jurisdictional split), social workers)

1. Where the plaintiff is a “public figure,” the plaintiff has to show “actual malice” to recover any damages 
2. “of or concerning”
a. Cannot simply say attack on the department is an attack on me. Must be addressing the Public official directly/personally. (Sullivan)
ii. Public figures (Hustler Magazine v. Falwell) 

1. Plaintiff must prove “actual malice” to establish liability, compensatory damages, and punitive damages

2. 1st Category: General Public figures ( these would be well-known actors and leaders of businesses (i.e. Paris Hilton, famous football players,) people who are generally well-known by the public/society.
3. 2nd category Limited Public Figure ( well-known for their position and leadership for particular issues where they have injected themselves in public conversation in order to shift public conversation about some topic (I.e. black lives matter leaders)
a. Must prove actual malice on those claims related to the issues for which they are public figures.
4. 3rd category Involuntary Public Figure ( people who have been thrusted to some public event without voluntarily engaging. 
a. i.e. security guard discovered body and for 5 minutes he was regarded as a hero. Then people thought he did the bomb. He sued for defamation for those headlines. 
iii. Private figures— Gertz – 
1. Rule:
a. Private figures who are suing publications for defamation where underline matter is public concern have to prove some level of fault, courts cannot impose strict liability. 

b. Where the plaintiff is a “private figure” and the subject matter involved is not of a “public concern,” there is no Constitutional limitation on the award of damages.  

2. Do not need to prove actual malice for liability

3. Where the plaintiff is a “private figure” but the subject matter involved is of a “public concern,” actual malice is only required to receive punitive or “presumed” (“general”) damages.
4. However, even to receive compensatory damages, some level of negligence (fault) is required.
	
	Standard of proof for liability
	Standard of proof for compensatory damages
	Standard of proof for punitive or “presumed” damages

	Public official
	“actual malice”
	Same
	Same

	Public Figure
	“actual malice”
	Same
	Same

	Private figure
	
	
	“actual malice”

	--where matter is of public concern (Gertz)
	At least negligence
	At least negligence
	“actual malice”

	--where matter is of private concern (Greenmoss)
	At least negligence 
	At least negligence
	Left up to the states 


6) Actual Malice: Reporter’s Conduct 

a. Juries might find actual malice if the media:

i. Depend upon a single anonymous call

1. Reckless to rely on this, thus possibly sufficient to find actual malice if they just rely on this

ii. Publish a highly unlikely charge without checking

iii. Show no skepticism at all towards an unreliable source 

1. This is reckless as relying on something that is not reliable

iv. Alter quotes so alter meaning

1. Only if the meaning would change is there possible liability

7) First Amendment (Content-based distinctions, non-content-based distinctions, special categories)

a. First Amendment Affirmative Defenses

i. Overbreadth Doctrine ( a law is unconstitutionally overbroad if it regulates substantially more speech than the Constitutions allows to be regulated and a person to whom the law constitutionally can be applied can argue that it would unconstitutional as applied to others.

1. Ex: Airport Board enacted -- “no one may engage in first amendment activities on the grounds of an airport.”  That regulation on its face is unconstitutional. Overbreadth Challenge – regulation in some respects might be valid but threw the net too widely and drew in other protected conduct.  When states enact regulation, they must regulate where it is confined to the problem. (Airport Board)
2. 2 Major Aspects to the Overbreadth Doctrine:
a. it must restrict significantly more speech than the Constitution allows to be controlled.

b. a person to whom the law constitutionally may be applied can argue that it would be unconstitutional as applied to others.

ii. Vagueness (rule of due process) (  if going to punish people on activities that are first amendment activities, it cannot be vague where people do not understand what is and what is not permitted. a law is unconstitutionally vague if a reasonable person cannot tell what speech is prohibited and what is permitted.
1. Ex: Regulation that banned loitering on street corner. What does “loitering” mean? When waiting for a stop light, that can be considered loitering or stopping with friends to have a conversation. 

iii. Doctrine of Prior Restraints—limitation or prohibition on speech before it is disseminated—presumptively invalid, Strict Scrutiny applies

1. Injunction - if court issues an injunction to not speak about certain issues before it is actually published, which is a prior restraint and are generally invalid unless there are extreme circumstances.
a. Extreme circumstances ( publishing the location of transfer of troops would be a prior restraint that would be valid or newspaper that showed how to build a hydraulic bomb and government obtained an injunction on the basis that it was unsafe. This would be a prior restraint if passed. 

2. Can you violate the prior restraint after the fact by violating the injunction? No.

a. As long as injunction is in effect, they must abide by it. Not allowed to challenge the issue after being prosecuted for violating it even if it is held unconstitutional. However, the challenge to the statue will be upheld
b. Content-based restrictions v. Content-Neutral governmental regulations 
i. The SCt First Amendment rules distinguish between when the government undertakes to regulate speech because of someone’s message (Content-Based) and when it regulates for some other purpose (Content-Neutral)

ii. Examples: 

1. All attempts by the government to regulate defamation where say what you can and can’t say is content based regulation. If we regulate a category based such as obscenity, we are defining it in content-based

2. Gov. attempting to control the appearance of main street through zoning. Thus, whoever lives here must paint their house white. – example of non-content-based regulation 

c. Content-Based Restrictions ( government must have a compelling government interest and regulation must be narrowly tailored to serve that interest (strict scrutiny)
i. Viewpoint-based v. subject matter-based restrictions: viewpoint discrimination is almost certainly unconstitutional.  Subject-matter restrictions are far more likely to be upheld, but they still need to meet strict scrutiny.
ii. Supreme Court has created special tests for certain categories of content-based subject matter. For these categories, use the doctrines as developed in the particular category:

1. Defamation

2. Incitement to violence

3. Fighting words

4. Obscenity

5. Child pornography

6. “true threats”

7. Commercial speech

iii. Incitement Violence/ Unlawful Conduct 
1. Current test (Brandenburg): State may only prohibit speech advocating unlawful conduct where such speech is:

a. (i) directed to

b. (ii) inciting or producing 

c. (iii) imminent 

d. (iv) lawless action and is

e. (v) likely to incite or produce such action

iv. Fighting Words 

1. Definition of “fighting words” (Chaplinsky): “[T]hose which by their very utterance (i) inflict injury or (ii) tend to incite an immediate breach of the peace.” (e.g., epithets, personal abuse)

2. Rule ( Not protected by 1st Amendment 

a. REASON: Fighting words so bound up with action (incitement) that more like action than speech

3. NOTE: Fighting words exception is limited to words directed at the “person of the hearer,” not the world at large (Cohen)

a. Example: not fighting words—guy walked into court wearing a jacket that said “Fuck the Draft,” those aren’t fighting words
v. Obscenity 

1. Rule (Roth): Obscenity not covered by 1st Amendment

2.  “Obscenity” (Miller): Three-part test

a. (1) Whether the (a) average person, (b) applying community standards, would find that the work, (c) taken as a whole, (d) appeals to prurient interest (Roth)

i. Prurient interest – an interest in indecency

b. (2) Whether the work depicts or describes, in a patently offensive way (e.g., hard-core porn), sexual conduct specifically defined by the applicable state law; and

c. (3) Whether the work, taken as whole, lacks serious literary, artistic, political, or scientific value

vi. Child Pornography 

1. Not subject to 1A protections, even if not obscene

2. A state can make it unlawful to possess or even to view child pornography

3. Rationale:

a. Protect minors; regulate demand so there’s no money in producing child porn.

vii. Child pornography

viii. “True threats” — threat made with intent to put other in fear for bodily safety

ix. Commercial Speech

1. Central Hudson Test

a. 1. does the commercial speech involve illegal activity or false or misleading conduct? (if so, completely unprotected)
b. 2. is the governmental interest in regulation substantial? (in this case yes, it’s designed to limit use of energy during energy crisis)

c. 3. does regulation directly advance the asserted governmental interest? (in this case yes, it does advance the interest in energy conservation)

d. 4. is government regulation no more extensive than necessary? (in this case yes, it is more extensive than necessary, and because of that the regulation fails; no need for a complete ban)

d. Communicative Conduct 

i. Symbolic speech includes burning a flag, draft card, wearing a black armband

1. The court drives that the only effective reason that the State of Texas can say why they were banning burning the flag was because of the communication which is not allowed. If it was that worried about forest fires then that would be a different reason. (Texas v. Johnson)

a. If content- based for why banning a communicative activity, going to lose. 
ii. O’Brien Test: When can the government regulate?
1. A government regulation is sufficiently justified if it is: 

a. within the constitutional power of the Government; 

b. if it furthers an important or substantial governmental interest; 

c. if the governmental interest is unrelated to the suppression of free expression, 

d. and if the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest.”

e. Regulations that are not content-based:

i. Time, Place, Manner Restrictions (intermediate scrutiny) ( generally upheld if they are reasonable.

1. Grayned v. City of Rockford (1972):  a content-neutral regulation restricting protest activity around a schoolhouse during class hours is constitutional as a reasonable time place manner regulation; “the crucial question is whether a manner of expression is basically compatible with the normal activity of a particular place at a particular time.” = compatibility test

ii. Permitted so long as (i) justified without reference to the content of the regulated speech, (ii) serve a significant government interest, and (iii) leave open ample alternative channels for communication of the information
8) Anti-Slapp 
a. Basics

i. The California anti-SLAPP statute gives D the ability to file a motion to strike (i.e., to dismiss) a complaint brought against the D for engaging in protected speech or petition activity.
b. Types of lawsuits that might trigger an anti-SLAPP motion

i. Defamation. 

ii. Malicious Prosecution or Abuse of Process. 

iii. Nuisance. 

iv. Invasion of Privacy.

v. Conspiracy. 

vi. Intentional Infliction of Emotional Distress.

vii. Interference With Contract or Economic Advantage.

c. Step 1:  IS THE DEFENDANT’S COMMUNICATION covered by anti-SLAPP statute? 
i. Requirements: 

1. Any type of communication where arises in CA or involves an individual who is speaking from CA. 

2. The defendant must have engaged in an “act in furtherance of [its] right of petition or free speech under the United States or California Constitution in connection with a public issue."
i. What kinds of “acts” are covered?

1. any written or oral statement or writing made before a legislative, executive, or judicial proceeding, or any other official proceeding authorized by law; 

2. any written or oral statement or writing made in connection with an issue under consideration or review by a legislative, executive, or judicial body, or any other official proceeding authorized by law; 

3. any written or oral statement or writing made in a place open to the public or a public forum in connection with an issue of public interest; or 

4. any other conduct in furtherance of the exercise of the constitutional right of petition or the constitutional right of free speech in connection with a public issue or an issue of public interest. 

ii. What’s a statement that relates to a matter of public interest?

1. Is the matter within the public eye?  

2. Is the matter involving a public figure?

3. Are large numbers of people affected by the dispute?

4. Does the statement take a position and contribute to debate?

iii. The statute exempts certain classes of activity from a SLAPP motion:
1. Commercial transactions, or statements made in connection with conduct of a business

2. Public interest litigation conferring a significant benefit to the public, where the relief sought is general and not specific to the plaintiff

d. STEP 2: Filing Motion to Strike 
i. If the standard for protected speech or activity is met, D files motion to strike complaint 
1. Must be filed within 60 days of service of the complaint

2. Court must conduct a hearing w/in 30 days of Motion to Strike

3. Discovery is suspended after Motion is filed (but may be reinstated for good cause)

e. STEP 3: P Must Provide Evidence of Each Element of the Complaint 

i. Once anti-SLAPP motion is filed, Plaintiff must produce prima facie evidence of each element of the complaint

1. Because a true SLAPP is not meant to succeed in court, but only to intimidate and harass, a plaintiff bringing such a lawsuit will not be able to make this showing, and the court will dismiss the case. On the other hand, if the plaintiff's case is strong, then the court will not grant your motion to strike, and the lawsuit will move ahead like any ordinary case.

ii. Court rules on whether defendant has demonstrated a probability of prevailing on each challenged cause of action.

1. If holds yes, defendant may immediately appeal

2. If holds no, complaint is dismissed (and plaintiff may immediately appeal)

3. If the Motion is granted, the defendant is entitled to attorneys fees and court costs

f. SLAPP-BACK LAWSUIT?

i. A defendant who wins the anti-SLAPP motion may also file a separate lawsuit for abuse of process. The follow-on suit typically seeks compensatory and punitive damages.

g. Motion to Quash

i. if a party to a SLAPP suit seeks your personal identifying information, California law allows you to make a motion to quash the discovery order, request, or subpoena.
THE PRIVACY TORTS 
PUBLCITY PLACING PERSON IN FALSE LIGHT
1) Overview of Different Privacy Torts:

a. Publicity Placing Person in False Light

b. Intrusion upon Seclusion

c. Publicity Given to Private Life 

d. Appropriation of Name or Likeness 

i. Related Tort: Right of Publicity 
2) Elements:
a. Publicity 
i. must be to a bunch of people, more than a few
b. Placing another in a “false light”

i. Must prove falsity in overall portrayal 
c. “highly offensive” to RP

i. ordinary person must find it highly offensive 

d. Actinal Malice (actor knows or recklessly disregards):

i. Falsity of the publicized matter and

ii. The false light in which the other would be placed.
3) Examples:

a. “Pregnancy forces granny to quit work at age 101” ( not believable that she is pregnant but believable she had sexual intercourse. This is false light.

b. Cantrell v. Forest City Publishing Co. ( Eszterhas wrote that Mrs. Cantrell would not talk about what happened to her husband or how the family is doing when in reality she was not there.  It is implied that she never talked about her husband. These were “calculated falsehoods” and are sufficient to establish the knowing element of a false light claim. Eszterhas clearly knew that what he was writing was false because he was present at the home when Mrs. Cantrell was not. 

c. Newspaper article on pedestrian safety, “They Ask to Be Killed.”

i. Found to be highly offensive because of the suggestion, since we do not know the context, that she ran in front of a car to be killed. This is an example of a juxtaposition of a story line which did not happen. In reality, she slipped and her mom tried to help her. 

d. Playgirl cover states sexy young stars exposed but located inside the magazine was his character/past lives/etc. Brings a suit stating that the inference from the cover is that he would be disrobed inside. Found that was not an offensive portrayal based on the inside of what you would find. Took everything as a whole.
4) False light is the only privacy tort that allows truth as a defense

PUBLCITY GIVEN TO A PRIVATE LIFE (Public Disclosure tort)
1) Elements:
a. Publicity 

b. Private life of another 

c. “highly offensive” to RP

d. Not legitimate concern to public (not newsworthy) ( The facts disclosed must not be newsworthy. Stated differently, the facts disclosed must not be a matter of legitimate public concern.
i. If matter of public concern (newsworthy), no tort ( Newsworthiness is a broad First Amendment defense to a claim for publication of private facts. Courts are most likely to find newsworthiness where the revelation informs the public about an important matter; or where the plaintiff is a public official or public figure and the revelation is in some way related to his or her status or otherwise enhances the public’s understanding of that person’s public role.
2) What is Private?
a. Do not have a good definition of what private is.
b. Haynes v. Alfred Knopw Inc (  Alfred A. Knopf, Inc. (Knopf) (defendant) published a book, “The Promised Land” writing from a journalistic perspective and focuses primarily on the journey of one particular African American woman named Ruby Lee Daniels (Book about the urban ghettos). Daniels is mentioned as marrying Luther Haynes (plaintiff). Haynes is described in an unflattering light as an alcoholic, an adulterer, and a poor worker and husband. Haynes ultimately divorced Daniels and married his current wife, Dorothy Haynes (plaintiff). Haynes brought suit because he had become a respectable person since then. Summary judgement for the author. Does not have a right to stop this info from being publicized

i. Is this really private? There are not things in here that are truly private because other people would have been aware of how he treated with his wife, drunken past.
ii. In order to tell the story, author had to tell parts of people’s story and he does not do so that truly invades privacy, there is no detail of the book that is not part of the overview of the story.
c. Daily Times Democrat v. Graham  ( Middle-aged woman exiting fair “fun house” walls over grate; blown air lifts her skirt overhead, exposing “panties.” Pose was captured in public. Photographer snaps shot; published in local newspaper. Found in favor of the woman.

i. Where the status he expects to occupy is changed without his volition to a status embarrassing to an ordinary person of reasonable sensitivity, then he should not be deemed to forfeit his right to be protected from an indecent and vulgar intrusion of his right of privacy merely because misfortune overtakes him in a public place.
ii. No waiver where “status embarrassing to an ordinary person of reasonable sensitivity”
iii. Distinguish Gill v. Hearst ( case where soccer player is running on a field and as he is running some parts of his anatomy fall out of his shorts. He brings suit and loses b/s the court says it was taken in public space and that it was not so obvious that when they published it they were not aware something was off

3) Examples:

a. Sipple v. Chronicles Publishing Co. ( happened in CA. Oliver Sipple, left an ex-marine, lunges for Sara Jane Moore, arrow, in San Francisco, September 2, 1875, just after a shot was fired in the direction of President Gerald Ford. Sipple’s past as a gay man became part of the story of his heroism. He sued for revealing his secret life, but lost because he has become a public figure and questions about his character were deemed newsworthy.
b. Ex #1: Susanna Kaysen tells all about her relationship with Bonome. Discusses the ways that he would pressure her to have sex and how uncomfortable he made her. Gave publicity to private matters (Their sex life)

i. Court said she has a right to tell her own story. The judge said even if that involves him, that is the reality when someone is telling the detailed story of their intimate life. And whoever is involved in their intimate story, she has a powerful interest in telling her story
c. Ex #2: Jessica Kutler operated an anonymous website where she talked about sexual stories she had with other staffers and identified them with their initials. She was writing about people that worked on the Hill and became a game of figuring out who was who. Robert Steiner was angry because his initials was on there and discussed him in unflattering terms. 

i. Different than Susanna b/c Susanna is telling her own story while Jessica s outing people based on the sex she had with them. She is potentially giving them a certain kind notoriety because she is on her blog at the time, saying she cant make a go out of it on 25K/yr. Some of these male staffers are willing to pay her on the side. 

4) Newsworthiness/First Amendment Defense
a. Cox Broadcasting ( Press obtained the name of the rape victim from an open judicial proceeding and from records that by law were open for public inspection 

i. Held ( press publication protected by first Amendment. Key rationales:

1. The informed was disclosed in a public, judicial proceeding 

2. The source was available to any member of the public and 

3. The press has an important function to check judicial process 

b. Daily Mail ( “If a newspaper lawfully obtains truthful information about a matter of public significance then state officials may not constitutionally punish publication of the information, absent a need to further a state interest of the highest order.” 
c. Florida Star v. BJF ( (plaintiff) reported to the county sheriff’s department (defendant) that she had been raped and robbed by an unknown person. The official report prepared by the department contained the full name of B.J.F. and was put in the press room, where it was seen by a reporter for The Florida Star (defendant). The reporter published the report, including B.J.F.’s name, in the newspaper. FL statue prohibits publishing a rape victim’s name.
i. Held: Florida may not constitutionally hold Florida Star liable under this statue for publishing the name
ii. Rationale: Statute is unconstitutional. Florida had made this statue as one if violated, as a matter of law, it is negligent. – Court had trouble w/ this because does not allow for case by case evaluation of the different circumstances. Thus, found statue could not be violated. Must be case by case evaluation. 
d. Overview:

i. If someone is to be held responsible (either civilly or criminally) for violating a state statute, the statue must be constitutional 

ii. E.g. a state statute forbidding someone from protesting the mayor’s policy on drugs is Facially unconstitutional. 
5) Privacy Rights of Public Figures 

a. “Even public figures, like actresses, may be entitled to keep private some intimate details such as sexual relations…”

b. “The line is to be drawn when the publicity ceases to be the giving of information to which the public is entitled, and becomes a morbid and sensational prying into private lives for its own sake, with which a reasonable member of the public, with decent standards, would say he had no concern…”

c. The limitations are those of common decency, having due regard to the freedom of the press and its reasonable leeway to choose what it will tell the public, but also due regard to the feelings of the individual and the harm that will be one to him by the exposure.
d.  Terry Bollea v. Gawker Media, et. Al ( Lawyer represented these public figures. There was this on-site expose website which obtained a video with Hulk, public figure, having sex with a woman (his best friend’s wife).

i. Issue ( Is Terry Bollea afforded privacy rights in the video and his sex life?

ii. Held ( Yes. Public figures have a right to some intimate details of their life private.

INTRUSION UPON SECLUSION 

1) Elements:
a. Intentional 

i. Don’t have to intend to “intrude upon seclusion”; just have to intend to do the act (like trespass-don’t have to intend to trespass, just have to intend to take step onto land).

b. Intrusion 

i. Merely observing someone in a private space or their private affairs.
ii. Nader v. General Motors ( Nader (plaintiff) is an author and lecturer on automotive safety who sharply criticized General Motors Corp. (GM) (defendant) for years over the safety and design of its products.  Nader planned to publish a book detailing his criticisms. GM learned of the imminent publication of the book, and planned a campaign against him to suppress his criticism and prevent his disclosure of information about GM’s products.

1. To sustain a cause of action for invasion of privacy, a plaintiff must show that the defendant’s conduct is truly “intrusive” and designed to elicit information which would not be available through normal inquiry or observation.

c. Solitude/seclusion/private affairs of another 

i. It does not have to be a physical intrusion. Someone getting into the private affairs of another. You go into the studies of another friend. And see their tax returns that is a private affair of another. 
ii. If photo is taken in a public place, the photo is not an intrusion on privacy

d. Highly offensive to RP

2) The Home as a “private” Space? – Dietemann v. Time Inc.
a. Facts ( Want to expose him as a Charleston. Photograph him in his own home w/o his consent.

i. Consent to enter the home is not consent to do anything you want to do in the home.

ii. Your recording devices are not welcome in the home just because you are welcome in the home --- should not transmit information that occurs in the home.

b. Is the Home special? (i.e. different than an office of eye doctor)

i. The outcome w/ eye doctor is different in this case. 
3) Privacy in “Public” Spaces

a. Shulman v. group W Productions ( Shulman family car accident. Medical transport and helicopter provided assistance to Shulman and the passenger. Small microphone placed on a nurse captured audio conversations with Shulman and her family member. The video and audio were edited and subsequently broadcast on a television documentary show. Court is willing to find that the interior of an ambulance is found to be a private place that can’t be intruded through audio or video
4) Bartnicki v. Vopper  ( A private cell phone conversation was intercepted by unknown third parties in violation of state and federal wiretapping statues  B sued V alleging that while V himself had not taped the telephone call he knew the conversation had been illegally intercepted and therefore was prohibited from airing the content of the conversation pursuant to state and federal wiretapping laws,
a. Have an intrusion tort and a publicity tort. County holds that may not be held liable (nor may he be prosecuted). The radio host who aired the conversation played no part in the illegal interception. The radio host lawfully obtained access to the tapes, even though the information itself was intercepted unlawfully by someone else. Mainly, because the subject matter of the conversation was deemed a matter of public concern (newsworthiness). 
5) No 1st amendment issue or requirement that communicated to others. Tort does not survive death.
APPROPRIATION OF NAME OR LIKENESS

1) One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy.

a. “appropriates”

b. Own use or benefit

c. Name or likeness (incl. voice) of another
2) Difference in Right of Privacy (Appropriation of name or likeness) and Right of Publicity: The common law appropriation tort ordinarily involves the unwanted and unpermitted use of the name or likeness of an ordinary, uncelebrated person for advertising or other such commercial purposes, although it is possible that the appropriation tort might arise from the misuse of another’s name for purposes not involving strictly monetary gain.  The right of publicity tort, on the other hand, involves the appropriation of a celebrity’s name or identity for commercial purposes.  The appropriation tort seeks to protect an individual’s personal interest in privacy; the injury is measured in terms of the mental anguish that results from the appropriation.  The right to publicity seeks to protect the property interest that a celebrity has in his or her name.; the injury is not to personal privacy, but to the economic loss a celebrity suffers when someone interferes with the property interest that he/she has in her name.
RELATED TORT: RIGHT OF PUBLICITY
Right of Privacy: (Commercial Appropriation of Plaintiff’s Name or Likeness)—the right of a person to control the commercial use of her identity, such as her name, likeness and in some cases, voice.
1) Basics:

a. Generally recognized as a property right that can be assigned or licensed

b. Typically, a statutory right, so you need to read the particular statute
2) Much narrower than the appropriation tort

3) Examples:
a. White v. Samsung ( Vanna white was on the wheel fortune. The Samsung parody depicted a robot, dressed to resemble White appearance, and posed next to a Wheel of Fortune game show set. The caption accompanying the ad read: "Longest-running game show. 2012 A.D." A three-judge panel of the court of appeals held—over one dissent—that because the advertisement evoked awareness of White, the advertisers appropriated her “identity,” and White therefore made out a colorable claim of a violation of her “right of publicity.”

3) First Amendment Protection ( 

a. Zaccini v. Scripps US Sct ( reporter taped the entirety of Z’s human cannonball act, in which he was shot from a cannon into a net 200 feet away. Sct held that a news account that contained video of Zacchini’s entire act and the First Amendment did not immunize the news media from liability for violating Ohio’s right of publicity laws by broadcasting a performer’s entire act. Broadcasting Human Cannonball's act robbed him of economic value
b. Comedy III productions v. Gary Saderup Inc.  ( Saderup was an artist who created a charcoal drawing the face of the Three Stooges, Larry, Curly, and Moe. Saderup used the drawing on lithographs and T-shirts that he sold. These lithographs and T-shirts did not constitute an advertisement, endorsement, or sponsorship of any product. Comedy III brought suit for misappropriation of its rights to publicity. Here, Court says Saderup’s work is not transformative. In evaluating the First Amendment issue, the California Supreme court employed a “transformative test,” asking whether the challenged matter adds something new, with a further purpose or different character, altering the first w/ new expression, meaning, or message. 
i. Prof. thinks bad decision since he drew them so a tremendous amount of creatively to make this.

c. Dora v. Frontline Video  ( A documentary chronicled the events and public personalities at Malibu in the early days of surfing, footage of famous surfing, footage of famous surfers, including P, taken during that time appears in the program. P did not consent to have any of this material that involved him included. Court held summary judgement for the Video b/c was just making a documentary – news account.

i. “Under the first amendment, a cause of action for appropriation of another’s name and likeness may not be maintained against express works whether factual or fictional.”
d. Cardtoons
i. Facts ( Cardtoons, L.C. (Cardtoons) (plaintiff), an Oklahoma corporation, produced baseball trading cards that parodied major league players. A person familiar with baseball could readily identify the player lampooned on the trading card. the Major League Baseball Players Association (MLBPA) (defendant), the exclusive agent for all active players, ordered Cardtoons and its printer to halt production of the cards.
1. Court said that the first amendment protects this portrayal. Here, Cardtoons’ interest in publishing its parody trading cards implicates some of the core concerns of the First Amendment. Parody is often a valuable tool for society to point out the foolish or absurd and often to point out the level of importance society places upon celebrities and professional athletes. Restricting the use of celebrity identities restricts the communication of ideas. 
*Defenses to privacy tort & right of publicity  is consent. 
BREACH OF CONFEIDENCE

1) Elements ( A claim for breach of confidence typically requires:

a. The D owed a P a duty of confidentiality
i. Must be related to the confidential relationship.  If you tell your doctor something on the golf course, which has nothing to do with medical treatment, there’s no duty of confidence.

b. The D learned of information of a confidential nature 

c. Which was communicated to D in confidence

d. D disclosed the information to the detriment of the claimant.

2) Tarasoff v. Regents (Cal. 1976) 

a. Does a psychologist owe a duty to warn non-patient (victim) of the risk that his patient is threatening physical violence towards the non-patient?

i. Court said yes owes duty to third-party 

ii. Tarasoff Rule ( treating physician or psychologic alert the person who is potentially going to be a victim of physical abuse.
ECONOMIC TORTS

1) Overview of Economic Torts:

a. Inducing Breach of Contract 

b. Intentional Interference w/ prospective economic advantages

c. Misappropriation

d. Unfair Competition

e. Misappropriation of trade secretes

f. Injurious Falsehood

g. Fraud/Misrepresentation

h. Negligent Misrepresentation

i. Economic Loss Rule (not a tort)

INDUCING BREACH OF CONTRACT 
1) Overview

a. EX: A and B have a contract and C interferes with contract. A has an independent tort claim with C and has a breach of contract claim with B. 

i. A only has a damages claim against B

ii. Tort measure of damages w/ C which can come with injunctive relief, punitive damages, expectancy damages

2) Elements: 
a. A valid contract between plaintiff and third party

b. The defendant knew of the existence of this contract
c. Without justification, the defendant intentionally engaged in act or conduct which induced the third party to breach the contract with plaintiff

d. Defendant intended to induce breach of such contract

i. Negligence is not sufficient—must intend to induce breach

e. The contract was in fact breach

f. The act and conduct of the defendant which induced the breach caused damage to the plaintiff

3) Types of justification: – What the D would assert in response to a claim of inducing breach of contract? P has to assert in its own pleading that the D did not have appropriate justification. Thus, acts like an affirmative defense since takes away P’s prima facie case.
a. Protect own contract
i. Common example is when there’s a shortage of a product.  If Buyer A and Buyer B both have a contract with Supplier for 100 widgets, and due to shortage, Supplier A only has 100 widgets total.  Buyer A may convince Supplier to breach contract with Buyer B and fulfill contract with Buyer A.  But if Buyer A could not go to supplier 2 and induce him to breach with Buyer C.
ii. After hurricane you restaurant owner are allowed to ask your supplier to deliver to u even if you’re disrupting his K w/ someone else, b/c doing it to protect your own K. 

b. Where enforcement of the contract is against moral or health or safety (e.g., persuading boxer to an unregulated match not to fight)

c. Labor strikes to induce customers not to shop; or others not to deal; or other workers not to labor

d. Advertising lower prices without deliberate effort to cause person A to abandon a contract with person B

4) Efficient Breach is the counter economic argument to the moral claim that if you have a contract you should perform it.

a. If Wagner gets payed more money & can compensate Lumley for his losses, then social welfare is increased by allowing her to breach her contract without penalty. She should be allowed to & there should be no moral sanction on it, which is what this tort is. 

INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE 

1) Examples:

a. Grocery store brings lots of good and anticipates customers will come. Customers do not have contractual agreement to do so but that is the expectation. (Prospective Customers).
b. Garret v. Taylor  ( D drove customers away from P’s quarry by threatening them with mayhem and also threatening to vex them with suits. 

i. Held for P: “thee D threatened violence to the extent of committing an assault upon… customers of the P… where upon “they all desisted from buying.”

c. Keeble v. Hickneringill ( The D used a shotgun to drive ducks away from a pond that the P had built for the purpose of capturing ducks. 

i. Held for P: Where a violent or malicious act is done to a man’s occupation, profession, or way of getting a live hood, there an action lies in all cases

d. Temperton v. Rusell (1893) ( extended Lumley ruled to labor disputes; injunction against strike granted based on notion that the employer had a property interest in selling to future customers, and the union strike was “interfering” with its “property”

i. Court found that the union organizers are hindering the busines economically and it is like a contract.

2) Elements:
a. An economic relationship between the plaintiff and another, “containing a probable future economic benefit or advantage to plaintiff.”
b. Defendant’s knowledge of the existence of the relationship
c. Defendant’s “intentionally engaged in [wrongful] acts or conduct designed to interfere with or disrupt” the relationship
i. Fefendant engaged in conduct that was wrongful by some legal measure other than the mere fact of the interference itself.” Delta Penna v Toyota Motor Sales, Inc., (1995) 11 CA 4th 376.
ii. NOTE: negligent interference is not sufficient in most juris
iii. Current state of law is that conduct must be wrongful
1. Wrongful = “outside the realm of legitimate business transactions. wrongfulness may lie in the method used or by virtue of an improper motive.”
iv. Is malice (spite, ill will) sufficient to constitute “wrongful” conduct? That hasn’t been decided yet.
v. Everything aside from “wrongful” is relatively easy to prove, it’s mostly about what’s “wrongful” conduct.
d. Actual disruption
e. Damage to the plaintiff as a result of defendant’s acts
3) Different jurisdictions have created alternative additional requirements 
a. “Wrongful” ( by some measure beyond the fact of interference (CA rule)
b. “Improper” (basically same as “wrongful”)
c. “Illegal”
d. “Independently tortious”
i. Tortious conduct generally requires proof that “the defendant was guilty of fraud, misrepresentation, intimidation, or molestation or that the defendant acted maliciously. Blake v. Levy, 191 Conn. 257, 261 (1983)

4) Competition that is not wrongful is a privilege against this tort  (DP-Tek, Inc. v. AT & T Global Information Solutions Co.)

UNFAIR COMPETITION 

1) Overview of Unfair Competition  

a. Common law defined unfair competition as commercial behaviors that was deceptive or unjust 

b. Included broad categories of wrongs that today are covered by statute or other torts

2) Elements:
a. Unfair
b. Competition

3) Practices that fall into the area of unfair competition (if any of these are present, you automatically have an unfair competition claim)
a. False advertising (e.g., automobile dealership falsely publicizes that it is an authorized dealer of Rolls Royce automobiles) 
b. “Bait and switch” selling tactic
i. Bait-and-switch is a form of fraud used in retail sales but also employed in other contexts. First, customers are "baited" by merchants' advertising products or services at a low price, but when customers visit the store, they discover that the advertised goods are not available, or the customers are pressured by salespeople to consider similar, but higher-priced items ("switching").

c. Mislabeling of goods
d. Unauthorized substitution of one brand of goods for another
e. False representation of products or services
4) Issue ( Protecting property-like interests’ people have in their business v. Ensuring vigorous competition. 

a. International News Service v. Associated Press ( one news service that is all over the world and created system where they produce writings about the news. They are printed on paper then posted on walls. A competitor took the news of what happened on the east coast and telegraphed to the west coast office. The idea is that INS would copy the news 

i. Found there was a quasi-property right in the news. A quasi-property right exists in published news such that appropriating the published news gathered by another for further commercial purposes constitutes unfair competition in trade.

ii. Held ( INS is liable for unfair competition because it interfered with AP’s quasi-property right in selling its gathered news. Makes a narrow injunction Protects for 3 hours for when the time in the West Coast comes in.
MISAPPROPRIATION OF TRADE SECRETS 

1) Elements (Texas standard):

a. That a trade secret existed in which plaintiff had ownership rights when defendant committed the acts complained of by plaintiff

i. What can be a trade secret? Some examples—designs, customer lists, information about how company operates

ii. If kept confidential, a trade secret can theoretically exist in perpetuity.  Can be passed down from generation to generation. Can continue with corporation after corporation is sold.

iii. Issue is whether plaintiff took steps to keep secret (Rockwell Graphic Systems Inc. v. DEV Industries, Inc. (1991))
iv. Isn’t necessarily about how many people you tell, but is about owner’s ability to control secret—so if teacher just gives out multiple choice questions to any person that asks, that’s not a trade secret.  But if he gives his 10 research assistants the MC questions, that could still be a trade secret because (1) it was reasonably necessary to tell them to complete work and (2) teacher could presumably control their ability to tell other people via employment contract

b. That defendant acquired the trade secret.

i. Through improper means
ii. Through plaintiff’s disclosure of the trade secret to defendant in a confidential relationship, OR

iii. Under other circumstances in which defendant owed a duty not to use or disclose the trade secret

c. That defendant used or disclosed the trade secret without plaintiff’s permission; and

d. That:

i. Plaintiff suffered harm as a direct and proximate result of defendant’s use or disclosure of plaintiff’s trade secret, OR

ii. Defendant gained from such use or disclosure

2) Rockwell Graphic Systems Inc. v. DEV Industries, Inc. (1991)

a. Rockwell is suing competitor because thinks employees walked off with drawings that were trade secrets and they were subject to so confidentiality. Kept all of the drawings in a vault 

b. Rule of Law ( The owner of a trade secret does not forfeit protection by providing the trade secret to outside vendors.

3) NOTE: you are allowed to reverse-engineer trade secrets.  

a. Example: company could disassemble Elmo, reverse-engineer it, and sell the exact same product.

4) NOTE: Information that is widely distributed is not a trade secret.  If you have 100,000 employees and they all know the information, that is not a trade secret.

INJURIOUS FALSEHOOD

1) In general: Disparagement of the plaintiff’s property, products, business, or services which affects their marketability
a. Can’t defame a thing, only a person
b. Difficulty is separating healthy competition from underhand tactics; therefore, policy discourse is particularly useful in applying the rule

2) Elements:
a. D made false statements
i. P must establish that D made false statement of fact – provable as true or false and asserted for truth value. 

b. Injury
c. Publication
d. Of and concerning – e.g., derogatory to the Plaintiff’s business in general
e. Special damages (injury to pecuniary interests)—specific losses related to defendant’s particular statement 
f. Malice (defined in 3 ways depending on jurisdiction)
i. Recklessness, knowledge of falsity (i.e., constitutional or actual malice); or
ii. Spite or ill will (common law malice); OR
iii. Intent to cause harm
3) Example:

a. Testing Centers Case ( D goes to a convention and makes a series of false statements of fact about the P’s product and said the US government had tested the product and found only about 40% effective as the other D’s. The US government did not actually conduct a test and the test founded at 40% effective (an actual number which is an assertion of fact) which did not happen. D said the P’s stuff is no good and government is throwing out – assuming government made a judgement (also statement of fact which can be proven false). The P who suffered special damages would have a cause of action. 
4) What is “acceptable competitive language” is typically the key issue
a. Acceptable Competitive Language
i. Puff own products
1. Our product is worth 10x what you’ll pay for it
2. You won’t be sorry you hired us
3. Example: Pizza Hut sued papa John’s over its slogan “Better ingredients, Better pizza. Papa John’s.” Pizza Hut claimed the slogan was implying that Papa John’s main competitor’s ingredients (i.e., Pizza Hut’s) were inferior.  Papa John’s successfully argued that the slogan was just puffery.
4. Domino’s commercial referencing Papa John’s puffery is itself acceptable puffery
ii. Say general words of comparison
1. “better than X”

2. X doesn’t perform as well

3. X isn’t very useful, when you get right down to it’

iii. Speak harshly in a general way (e.g., “he’s unfair in dealings)
b. Unacceptable Competitive Language
i. Publish materially false statements about competitor’s products or services
ii. Raise questions about competitor’s financial viability, unless true
FRAUD AND MISREPRESENTATION 

1) Overview:

a. Tort actions against 3d parties not recognized until Pasley v. Freeman (1789)—Defendant told lenders that a deadbeat was credit-worthy even though defendant knew he was not. 
Intentional Misrepresentation 

2) Intentional misrepresentation (aka fraud or deceit)—the most basic form of deceit is a statement made with full knowledge of its falsity for the purpose of inducing another to take some action or to refrain from taking some action.

a. Silence can constitute an intentional misrepresentation

3) Example:

a. Lacher v. Superior Court ( made representations to neighbors regarding the development. Petitioners allege that if they, other residents, and the administrative review agencies had known the true facts about the development, "approval of the then proposed project would not have been obtained by ... Southwest without conditions imposed" protecting the views of nearby residents.
i. Induced to make the neighbors approve of the plans and to hope they do not refrain from objecting. Neighbors were shocked to see the development come in the way that it did.
ii. Cause in Fact and Proximate Cause ( would need to show that the representations were material enough to the neighbors.
iii. Proximate Cause ( Neighbors are no longer opposing and have to show that there opposing would have had an effect on the board members. If I had not withdrawn my opposition, board would not have approved it.
iv. Pecuniary Damages ( looking at how their property value may have decreased. Have to show it depreciated if in fact you had that evidence. 
4) Elements:

a. False (mis) representation – Types of False representation (must be one of these)

i. Misrepresentation of Fact—provable as true or false, and proven false

1. Not puffing (e.g., Presidio) 

a. Puffing: a claimed statement of value

ii. Opinion not actionable, except

1. Speaker knows they’re not true, or reckless (E.g., “I think Warren Buffet will buy this building.”)

2. “Special knowledge” (Presidio)

a. People who appraise jewelry, opinion on building is stable, ppl with expertise who are giving professional opinion or money and say and know something is not true.

iii. Statements about future events not actionable except:

1. speaker had no intention of performing when the promise was made, or

2. speaker knows the statement is false

iv. Statements about the law are not actionable—except for when a lawyer does it

v. Non-disclosures (see below) – only intentional misrepresentation
b. Made with scienter (as to the falsity of the misrepresentation)

i. Scienter: refers to your state of mind of whether knew misrepresentation was false. Knowledge of falsity or reckless disregard for falsity.

1. Defendant either knew it was false when saying it, was reckless when making the statement as had a basis for knowing statement is false, or it became false and D failed to disclose that it had become false 

c. With the intent to induce P to act or refrain from acting
i. Intent = Knowledge with substantial certainty

d. Which caused the Plaintiff to act

i. Cause in fact (“but for cause”) / Materiality

1. Was that deferential material as to why you “did not buy that car?”

2. Materiality: Three considerations bear on this legal conclusion (Reed): 
a. [1] the gravity of the harm inflicted by non-disclosure; 
b. [2] the fairness of imposing a duty of discovery on the buyer as an alternative to compelling disclosure, and 
c. [3] its impact on the stability of contracts if rescission is permitted

ii. Proximate Cause

1. Must show that the misrepresentation caused the harm
2. An injury or harm is proximately caused by an act or omission if it appears that the injury or harm was either a direct result or a reasonably probable consequence of the act or omission. I
e. In justifiable reliance upon the false misrepresentation

i. Must prove both justifiability and reliance

ii. For non-disclosures, you’re relying on the assumption that the other party will disclose material facts
iii. Reasonable person standard ( can’t just be an idiot that believed it. It was justified that they relied upon the false representation 

1. Justifiable = reasonable 

2. Reliance = subjective

f. Resulting in pecuniary damages—money out of pocket (economic loss)
5) Non-Disclosure
a. General rule: no affirmative duty to disclose

b. Exceptions:

i. Fiduciary Relationship: A fiduciary has a duty to disclose all materials facts to the other person.

ii. Active concealment of Material Fact
1. i.e. hide fact that there is an infestation there so can sell the house. 

2. i.e. when they have a used car, they would attach a drill to odometer and run it backwards to make it seem like it had less miles. 

iii. Half-truth Doctrine: Incomplete statement or intentional ambiguity
1. i.e. used car – if seller of used car, will be putting on sale as is – whatever condition it is, is the condition that it is. Ask “What is the gas mileage? Does it burn oil? Has it been an accident” Say that person has knew it had been in an accident. Seller knows it has been in an accident and ambiguously answers such as “looks like a new bumper doesn’t it.” It looks like it hardly has been used. Suggesting that it could go either way.

iv. New information contradicting prior true statements 

1. Lets say that at the time in lachner developer planned to do what he said. At time were true but later realized cant make it economical so then changed information that contradicts the prior statements. Happens the most.

v. Where courts create a “duty to disclose” (Ollerman)
1. Have to look at the case law which is based on jurisdiction to jurisdiction

2. Affirmative duty to disclose that the seller has about the premises that are not readily discoverable by the buyer. (Ollerman – uncapped well on property which reduced value)
a. Material matters that would make a difference to the purchaser. 

c. NOTE: can’t have a negligent non-disclosure. Non-disclosure must be intentional

6) Who may sue for intentional misrepresentation? 

a. Privity or near privity (contract)

b. People who are foreseeable. Third parties can be plaintiffs if harm to them is reasonably foreseeable. (Palsgraf)

i. whether a person of ordinary intelligence should have reasonably foreseen the general consequences that could result because of his or her conduct?
Negligent misrepresentation 
7) Basics:

a. a statement made not with full knowledge that it is false, but merely with a lack of reasonable care to ensure its accuracy.  Parties must be in privity (see Ultramares).
8) Elements:

a. False [mis]representation—negligent misrepresentation cannot be based on an omission

b. Made w/ Negligence
i. Making a statement without reasonable grounds for believing it to be true
c. With the intent to induce P to act or refrain from acting

d. Which caused P to act (or refrain from acting)

i. Cause in fact / Materiality
1. Affirmative representation was material to my decision

ii. Proximate cause—SEE BILY
1. Duty owed to persons to whom the negligent misrepresentation was made

2. Duty also owed to: “…a limited group of persons for whose benefit and guidance he intends to supply the information or knows the recipient intends to supply it.”
a. Ex: C says to auditor trying to build facility. Nead an audit report for whoever will be loaning C the 100 Million. If accept the business, potential liability for the banks who will provide the loan. They are within the limited group. No one else would be within the limited group. 

b. C goes to law firm and states “we need an official opinion from a law firm that says that these leases are enforceable as written.” You review the leases and lawyer reads it and says enforceable and writes official legal opinion and turns out they are unenforceable for a variety of reasons. Would be no limited group

i. If said to lawyer trying to get a mortgage and need a common opinion then lawyer would be on the hook for whomever loaned the money since relied on his opinion.

e. In justifiable reliance upon the false misrepresentation

f. Resulting in pecuniary damages

CA’S UNFAIR COMPETITION LAW
1) Elements: 

a. Unlawful, Unfair, or Fraudulent business act or practice
b. Where the (private) plaintiff has: (P must show or case is dismissed)

i. Lost money or property (i.e., economic injury)
ii. As a result of such unfair competition
2) What is a “Business act or practice?”

a. Courts have interpreted both “act” and “practice” broadly to cover most types of business conduct (e.g., bribery of foreign officials, intentional interference by a corporate competitor with employment contracts, even a ski resort’s removal of trees to develop ski runs).
3) Who has standing?

a. § 17204: “Actions for any relief pursuant to this chapter shall be prosecuted exclusively in a court of competent jurisdiction…by any person who has suffered injury in fact and has lost money or property as a result of such unfair competition.”

i. § 17201 “Person” includes individuals, trusts, corporations, organizations, associations, etc.

ii. Both the government (the attorney general), and private parties who’ve been injured by the prohibited practices have standing

iii. Statue is important in the class action context (i.e. where small amounts of money that enterprise is getting away with deducting a few cents or dollars from bank accounts)

4) Remedies: Potential liability is very broad, but the remedies are very limited
a. Injunctive relief

b. Equitable remedies

c. restitution (limited in scope and terms)

d. Government can claim civil penalties

e. tort damages such as compensatory and punitive damages are not available
5) What is considered “economic injury” deriving from unfair competition?

a. Surrender in a transaction more, or acquire in a transaction less, then he or she otherwise would have;

b. Have a present or future property interest diminished;

c. Be deprived of money or property to which he or she has a cognizable claim or

d. Be required to enter into a transaction, costing money or property, that would otherwise have been unnecessary.

i. I.e. Verizon says here is a phone for $500 but you would be required to enter into a separate arrangement of insurance of $700 that you did not know when advertised 

e. …nor can or need we supply an exhaustive list of the ways in which unfair competition may cause economic harm
6) Examples of “economic injury”

a. Plaintiff sufficiently alleged an economic injury where D manufactured marketed and/or sold products without a prescription, federal or state approval and proper labeling and, as a result, a competitor “lost sales, revenue, market share, and asset value”

7) Kwikset ( P purchased a lock labeled “made in America” when it was not actually made in America. 2 claims: one from the customer and one from those who were selling locks made in America because they lost sales (competitors).

8) Unlawful Prong

a. Covers “any practices forbidden by law, be it civil or criminal, federal, state, or municipal, statutory, regulatory, or court-made.” Saunders v. Superior Court (1994)

i. NOTE: Includes common law See Zhang v. Superior Court 

b. Rose v. BOA ( Congress repealed private right of action (but otherwise left statute standing) leaving the statutory commands in its place. a savings clause basically says we intend for the rest of the statute to stand. Thus, the statute may be “borrowed” for purposes of satisfying UCL’s unlawful prong even though Congress removed the private right of action
c. Only defense to “Unlawful” – specific authorization of the conduct by legislature or other governmental body

9) Unfair Prong – most complicated 
a. 2 types of P’s:
i. Competitor: “Conduct that threatens an incipient violation of an antitrust law, or violates the policy or spirit of one of those laws because its effect are comparable to or the same as a violation of law, or otherwise significantly threatens or harms competition.”

1. Tethering test—Plaintiff must show link between violation and already existing antitrust law—this narrows applicability
a. "the public policy necessary to establish an unfair practice must be closely tied to a statute."

ii. Consumer: no definitive definition of unfair in consumer cases

1. 3 different tests:

a. Tethering Test

i. “finding of unfairness to competitors under section 17200 must be tethered to some legislatively declared policy or proof of some actual or threatened impact on competition

b. Balancing test (the one Nockleby thinks is the one): “In brief, the court must weigh the utility of the defendant’s conduct against the gravity of the harm to the alleged victim…”

c. Model after FTC test

i. The consumer injury must be substantial;

ii. Injury must not be outweighed by any countervailing benefits to consumers or competition; and 

iii. Must be an injury that consumers themselves could not reasonably have avoided.

10) Fraud Prong —UCL “fraud” is different from common law fraud
a. Individual & Class Representative v. Class 
i. Individual OR Class Rep:

1. Actual deception

2. Actual reliance on the fraudulent statement (shown by proving materiality)
a. Materiality creates a presumption of reliance
3. Injury was suffered 
ii. Class: Class liability exists if “members of the public are likely to be deceived” by the defendant’s conduct.
1. To prevail on liability under fraud prong, a class need only prove:

a. Misrepresentation 

b. Likely to mislead public

2. Don’t have to show that they were actually deceived, just that ordinary people would likely to be deceived

3. Governed by the reasonable consumer test—the general public is more gullible than the sophisticated buyer

4. NOTE: if advertisement targets a particular disadvantaged or vulnerable group [like the elderly], it is judged by the effect it would have on a reasonable consumer of the that group

5. NOTE: class need not prove actual deception, reliance, or injury

b. Class -- in order to have the class certified must be meet these requirements
i. Commonality - Class representative have to be representative of the entire class. Must show not individualized claim.  

c. Examples: 
i. clickfraud by internet competitors; double prices on consumer items before then “discounting” them so as to proclaim a “50% off sale!”

ii. Crunch Berry Case ( Someone sued captain crunch upon learning that “crunchberries” are not actual fruit berries…court found a reasonable consumer would not be misled
iii. Fiji Water Case (   Argued that the green drop depicted on the bottles meant that FIJI bottled water was an environmentally conscious product and endorsed by an environmental organization. However, Court of appeal held that no reasonable consumer would be misled to think that a green drop on Fiji water represent a third party organization’s endorsement or that FIJI water is environmentally superior to that of the competition

iv. Tobacco II ( Ps alleged that several tobacco companies violated the UCL fraud prong by conducting a decades long campaign of deceptive adverting and misleading statements about the addictive of nicotine and the relationship between tobacco use and disease
1. UCL Class representative must prove:

a. P was deceived 

b. Named representative must prove “actual reliance” on the unfair practice 

i. P shows this by showing that without the unfair practice, she would not “in all reasonable probability” have engaged in the injury producing conduct.

ii. The challenged practice need not be the only cause; but just substantial factor in the injury.

iii. Materiality of the misrepresentation creates a presumption of reliance. 
1. P need not establish reliance on a specific misrepresentation

c. She suffered injury in fact -- Lost money as a result of the particular fraudulent conduct 

2. Class must prove:
a. There was a misrepresentation and members of the public would likely have been deceived by this representation. 
d. Defenses to fraud prong

i. Puffing
1. Echostar advertised that its satellite system provided crystal clear digital video and Cd quality audio 

2. Are these factual assertions?

a. Held (  the statements were boasts, all but meaningless superlatives… a claim which no reasonable consumer would take as anything more weighty from an advertising slogan.

ii. Preemption (Not on Exam)
11) Remedies Under the UCL
a. Injunctive relief—target ongoing or future wrongful conduct
i. Any person who engages, has engaged, or proposes to engage in unfair competition… the court may make such orders…as may be necessary to prevent the use or employment by any person of any practice which constitutes unfair competition
1. Person ( corporations, trust, partnership, etc. (see above) 

ii. Fix something that has already happened or prospective – telling the D have to change the way they do business 
iii. Examples: 
1. Injunction requiring D to notify its distributors and accept returns of misleadingly -labeled goods. Colgan
2. UCL injunction required ski resort to reforest wilderness areas as they were operating on reforested land which extended more than allowed. Hewlett
3. UCL injunction requiring D “to establish an impound fund to be used to provider refunds to past purchasers as they charged more. Toomey.
iv. Injunctions may be ordered w/o restitution 

v. Under Korea Supply, injunctive relief will often be a competitor’s (P) only remedy. 

1. Korea Supply ( Contractor sued competitor for using unfair bidding practices to win project from government of South Korea. 

2. Eddie v. Redstone ( small videos store owners sued movie studios for agreeing to secret unearned discounts only for Blockbuster, undermining smaller outlets ability to compete.

a. Did not lose money because did not agree to pay. However, could get an injunction.

3. Overstock ( retailer alleged that D’s defamatory analytic reports diminished its assets and reduced its market capitalization. The company did not lose money but the stock went down. Thus got an injunction. 

b. Monetary Relief (Restitution) - Only form of monetary relief UCL afford
i. “make such orders or judgements...which may be necessary to restore to any person in interest any money or property, real or personal, which may have been acquired by means of any practice in this chapter declared to be unlawful.”

1. “any person” ( does not need to be P. just being a public could get money back if can show group of people who lost money.

ii. Restitution under UCL ( an order for restitution is an order “compelling a UCL D to return money obtained through an unfair business practice to those persons in interest from whom the property was taken, that is, to persons who had an ownership interest in the property, or those claiming through that person. Kraus.
iii. 3 Types of UCL Restitution:

1. Money Taken ( compelled to return money 

2. Vested Interest ( does not have to actually take money that once had in. If had a vested interest in some fashion.

a. I.e. checks deposited with bank which is automatically deposited. Bank is taking $10 each time check is deposited. Never had hands in the money. 

3. Restitutionary disgorgement of profits ( “any profits the D may have gained through interest or earnings on the P’s money that the D wrongfully withheld. 

a. An individual may recover profits unfairly obtained to the extent that these profits represent monies given to the D or benefits in which P has an ownership interest – i.e. can’t get profits if stole trade secret and made money on it w/o D losing any money. If stole trade secret
iv. How much restitution do you get?

1. Goal of UCL is to make victim whole by restoring money or property acquired from them through acts of unfair competition

2. Amount of restitution is largely within court’s discretion
12) Things to NOTE about the UCL

a. Fluid Recovery 

i. Where a class action judgment awards restitution and there are unidentifiable recipients the doctrine of fluid recovery may be used to distribute any unpaid funds.

ii. Pursuant this doctrine, a court might order a D to disgorge the amount that cannot be paid directly to class members for distribution through a claims process or the next best use, meaning to produce benefits for as many class members as possible

iii. The CA Sct has proposed several specific fluid recovery procedures, including:

1. Price Rollback

2. General Escheat 

3. Earmarked echeat 

4. Establishment of an equitable trust fund

b. Cy Pres (“SEE PRAY”) 
i. where the cost of distributing settlement monies is high relative to the individual recoveries, payment of the settlement monies to charity is an appropriate cy pres remedy.
1. i.e. find consumer advocacy group and allocate money to that type of organization 

 BAD FAITH INSURNACE
1) Distinguish: 
a. 1st Party Insurance ( insurance you get to protect yourself

i. i.e. fire, health, comprehensive, collision 

ii. life insurance is set up with a beneficiary named that would give the B a chunk of money.

b. 3rd Party Insurance 

i. Liability Insurance – i.e. insuring if you were negligent, would pay for the claim that is against you.

2) Terms

a. “Insurance Interest” ( must have your own interest in whatever you are insuring
i. i.e. want to take out an insurance policy on your life and would like it to be 10M. Do not allow b/c considered people are taking a policy out on things they do not have an interest in. 

ii. for CEOS & important ppl in company, will allow since have a strong interest in protecting the life of the corporation.

b. “Occurrence”

i. When the eventuality occurs that you are insuring against

ii. Suddenly or within a confined period 

1. Ex: automobile accident 
3) Interpretation of Policy Ambiguities 

a. Interpretation of Coverages

i. Coverages we read expansively 

b. Interpretation of exclusions

i. Read exclusions narrowly as insurance company wrote it

4) Can one insurance against one’s own intentional torts? (Altena) – Broad Rule
a. Basics:

i. Punitive damages are generally not recoverable

ii. Most insurance policies have exclusions for intentional acts; if their insured hurts someone on purpose, insurance is unlikely to cover it.
b. Altena Facts ( Cause of action of battery from D. She is trying to recover from D’s insurance company for the intentional tort. Insurance company has an exception of not covering intentional harm. Followed 2nd approach. The Court said D had to know intent to cause some injury even though not the kind of injury it was. Thus, coverage was denied. Thus, P must get any damages from the D themselves. 
c. 3 different approaches to defining “intent”
i. Tort Rule – intent to do an act, and that act results in some harm (no need to intend to harm) (e.g. Vosburg)

1. i.e kid who intentionally took chair out but did not intend to injure

ii. Second View ( Intent to do an act, and intent to cause some kind of bodily injury (MAJORITY)
1. Must intend to do act and must intend to cause some harm. Even though different injury occurred as long as intent for some kind of bodily injury.

iii. Third view: specific intent to cause the specific injury that occurred.

1. Must intend to do act and must intend to cause the harm that occurred

5) Employer Liability
a.  Distinguish 

i. Respondent Superior 


1. Basic Rule: When an employee is acting within the course and scope of employment, the employer is vicariously liable for those torts. Vicarious liable only requires employment relationship.
ii. Direct liability for negligent hiring, training, supervisor 

1. i.e. employee who committed wrongful act in scope of employment but this employee had a history of bad behavior and placed them in that position. Employee could be sued directly.

b. Punitive Damages 

i. Generally, not recoverable under insurance policies 

1. Policy Reason: we do not want to encourage people to commit intentional behavior.

ii. Unless responsibility is based on respondent superior 

1. When the liability is predicated not on corporate wrongdoing then would be able to get insurance coverage for punitive damages.
6) Other Issues

a. Multiple Coverages – Keene 

i. Instances when trigger 2 policies – i.e. homeowners and automobile

1. Patridge ( while driving shooting at rabbits at home. Then start driving vehicle when Car bounces and shoots his girlfriend in her stomach. Covered by the same Insurance (State Farm). Held: homeowners and auto policies both applied and allowed P could get recovery under both policies. 
b. Primary v. “Excess” Insurers

i. Primary insurance is the policy that covers a financial liability for the policyholder as a result of a triggering event. Primary insurance kicks in first with its coverage even if there are other insurance policies. Excess insurance covers a claim after the primary insurance limit has been exhausted or used up.
DUTIES OWED UNDER INSURANCE CONTRACT (Including Breach of Duty of Good Faith and Fair Dealing)

1) Duties of Insured

a. Timely make a claim

b. Cooperate in investigation 

i. When insurance contacts about what happened, must respond. 

c. 3rd Party Insurance: Cooperate in lawsuit

2) Summary of Duties owed by Insurer ( Insurance Company Duties:

a. Duty to defend (Third Party Insurance)
i. Basics:

1. Liability policy to defend the insured in litigation and to hire an attorney

2. an insurer… bears a duty to defend it insured whenever it ascertains facts which give rise to the potential of liability of the policy. 

3. Do not have to defend if policy does not cover – underline circumstances must trigger liability. 

4. Control of Litigation ( If D thinks someone should be interviewed, if insurance company does not agree, insurance company chooses.

ii. Gray v. Zurich (1966) ( Dr. Gray intentionally/willfully assaulted D (original complaint). Policy excluded intentional torts so insurance company said on its face the complaint is for an intentional tort which is excluded from coverage which means they do not have to defend. Language of Indemnify Agreement ( Company shall defend any suit alleging such property or bodily injury damages which are paid to the terms of the policy even if the allegations are false, fraudulent. etc
1. Issue ( Whether the insurance company has obligation to defend the underlying lawsuit? (Battery) 

a. Court said can’t go into the name of the tort b/c not the same of what occurred. Oftentimes individuals are hit and its negligence, but underline tort is still battery.

b. Until underline suit is resolved, the jury has come to a verdict, we do not know if there is a duty to defend. i.e. indemnification clause is triggered.

2. Held ( the language in its broad sweep would have D expect any defense of any suit regardless of merit or cause. 

iii. “The duty to defend is broader than the duty to indemnify and may be owed even where no damages are ultimately awarded or where the claim is groundless, false or fraudulent”

1. Still may have Duty to defend even if later discovered there is no duty to indemnify

iv. Evidentiary Burden of proof on insurance company is especially high 

1. The insured need only show that the underlying claim may fall within policy covers, the insurer (insurance company) must prove it cannot.

v. What happens if an insurer breaches its duty to defend?

1. Samson v. Transamerica  ( Transamerica argues that it merely denied coverage, but did not refuse to defense the lawsuit since Vagle never demanded a defense BUT 

a. The insurance company’s obligation to defend arises when its informed of the accident and learns of even the potential for liability under its policy.

b. HELD: having breached duty to defend, insurer was bound by the judgement against its insured. 

b. Duty To indemnify w/ in policy limits (Third Party Insurance)
i. Indemnifying you up to the policy limit

ii. Ex: 15K policy claim. Involved in a wreck. P sues you for 100K. The insurance company is free to tender the 15K policy and be out of the case. 85K remaining that the insured must take care of and hire their own attorney.

iii. Can’t answer until the end of litigation

c. Third Party Insurance: Duty of good faith and fair dealing

i. Duty of Good Faith and Fair Dealing
1. Failure to defend or indemnify or settle claim within policy limits without a reasonable basis or failing to properly and timely investigate or defend the claim – breach of duty of good faith and fair dealing 
2. Ex: Brass Rail Case ( conflict of interest b/w insurance company and insured. P owned Brass Rail bar that went on fire and had a 500K fire insurance policy. P had excessive coverage; thus the P may have had incentive to burn rail down as he would get more money. The P facing criminally charges. Insurance company requires P’s deposition. P does not agree to make a deposition as could be used against him in his criminal case. Insurance company said failing to appear nullifies any coverage of his policy. Criminal case is dismissed for lack of evidence. P later agreed to deposition when his criminal charges were dismissed. Insurance company says P’s should receive no coverage. P now prevails on breach of good faith and fair dealing.
ii. Duty to give at least as much consideration to the interests of its insured as it gives to its own interests (Ex: Brass Rail)

1. Must give equal interest even if they make claim against insurance company

iii. Duty to attempt in good faith to effectuate a prompt, fair and equitable settlement of claims within policy limits when liability is reasonably clear

1. When insurer is evaluating a settlement offer, must evaluate settlement offer as if they were going to pay the entire judgement. And based on that decide on that if they should take the settlement offer. (Crisci v. Security Ins. Co of New Haven)
a. Crisci(  P offers to settle for 10K. Insurance company knows that no matter what they only have to give up 10K. Thus, if can win the trial. Thus, strong company has strong incentive to dice throw. Insured is taking risk. 

b. Test ( the test is whether a prudent insurer without policy limits would have accepted the settlement offer? (Crisci)

2. What should be taken into consideration when evaluating the reasonableness of the settlement offer? (Johansen v. California State Automobile Association)
a. The only permissible consideration in evaluating the reasonableness of the settlement offer becomes whether in light of the victim’s injuries and the probable liability of the insured, and ultimate judgement is likely to exceed the amount of the settlement offer. 

b. Such factors as the limits imposed by the policy, a desire to reduce the amount of future settlements, or a belief that the policy does not provide coverage, should not affect a decision as to whether the settlement offer in question is a reasonable one.
3. When settlement offer is above the policy limit

a. Hypo ( Maximum liability could be 10K. Lawsuit claiming 100K. Insurance policy coverage is limited however underlying lawsuit could be great. If insurance company is defending lawsuit b/c of obligation:

i. #1: P could settle for 50K and insurance company maximum is 10K, insurance company could tender the 10K to pay portion of settlement and the remaining 40K for D to pay.

1. D MUST agree to pay for the 40K or this wont work. 

2. They can tender the 10K and that would take them out of the situation 
4. A carrier’s good faith belief that the policy does not cover the underlying claim does not immunizes it from a bad faith suit. (Johansen v. California State Automobile Association)
5. Summary: When There is Duty to settle

a. Clear and unequivocal opportunity to settle within policy limits 

b. Liability is reasonably clear 

c. Judgement is likely to exceed the amount of the settlement demand 
iv. Duty to conduct a thorough, fair and balanced investigation 

d. First Party Insurance: Good Faith and Fair Dealing 

i. Basics of Bad Faith – First Party Insurance 

1. Refusal to pay a claim without a reasonable basis or

2. Even if insurer has a reasonable basis for denial, failing to property investigate the claim in a timely manner (Wilson)
ii. Wilson v. 21st Century  ( P’s claim: unreasonable delay in paying plaintiffs claim. Insurer had determined that P suffered from a pre-existing medical condition, but jury in the trial court found it reached that conclusion without a good faith investigation.
1. While an insurance company has no obligation under the implied covenant of good faith and fair dealing to pay every claim its insured makes, the insurer cannot deny the claim “without fully investigating the grounds for its denial.”

2. It is essential that an insurer fully inquire into possible bases that might support the insured’s claim” before denying it…. The insurer may not just focus on those which justify denial of the claim
iii. First Party: Legal Standard 

1. The standard for establishing bad faith under CA law requires a P to demonstrate (1) benefits due under the policy were withheld; and (2) the reason for withholding benefits was unreasonable or without proper cause.”

2. This standard I objective, and subjective bad faith is both unnecessary and insufficient to establish a cause of action (Bosetti v. US Life Insurance) 

iv. Types of Conduct Which May Be Bad Faith:

1. Insurer conduct during litigation 

a. The insurer’s duty of good faith and fair dealing does not evaporate during such litigation 

i. Various litigation tactics… or other conduct” by the insurer may show breach of the insurer’s implied covenant of good faith and fair dealing with the insured. (White)

2. Deceptive practices or deliberate mis presentations to avoid paying claims

3. Deliberate misinterpretation of records of policy language to avoid coverage 

4. Unreasonable litigation conduct 

5. Unreasonable delay in resolving a claim or failure to investigate 

6. Use of improper standard to deny a claim

7. Arbitrary or unreasonable demand for proof of loss 

8. Abusive and coercive tactics to settle claim

9. Compelling an insured to contribute to settlement

10. Failing to thoroughly investigate the claim in accordance with your own procedures

11. Failing to maintain adequate investigative procedures 

12. Failing to disclose policy limits and explain applicable policy provisions or exclusions 

TORT OF MALICIOUS PROSECUTION

1) Four torts to regulate behavior in litigation prosecution of criminal cases

a. Tort of Malicious Prosecution

b. Wrongful civil suit 

c. Abuse of Process

d. (Spoilation of Evidence – not assigned)

2) Notes Regarding Malicious Prosecution: 

a. Courts and legislatures have protected many actors in the system by recognizing broad privileges and immunities 

i. i.e. judges (absolute immune from judicial process – if bribed can be prosecuted separately for that but the rulings are protected. Not criminally liable for ruling itself)
ii. Witness (deliberately lies during prosecution is not liable for the suit, but can be liable for perjury

iii. Prosecutors and Public Defenders – absolute immune

iv. Not Immune:

1. Individuals who are doing something outside of testimony and police officers who instigate criminal proceedings. 

b. Although recognize certain suits for damages following litigation, difficult elements to prove as a way of controlling the follow up on litigation 
3) Elements of tort of malicious prosecution 

a. D initiates or prosecutes criminal prosecution 

i. Person charged plaintiff with crime (must be “but for” cause of charges being brought) – could be demanding the prosecution file complaint
ii. Someone who honestly calls in a potential crime would not be a but for cause—it’s usually the prosecutor’s decision to go forward.  But if private individual goes to prosecutor and really convinces him to bring it forward would be “procurement”

1. Ex: call health department and say there was roach in my food and put roach in their own food. Called health department and health department files criminal complaint. Merely being a witness is not sufficient.  

iii. Has to be initiation of prosecution under that state law

b. Without probable cause and 

i. Did not have reasonable grounds for, now the P, committed it at the time of initiation

1. Objective Standard ( if a reasonable person would have investigated further before bringing charges, then no probable cause.

c. Primarily for purpose other than bringing an offender to justice (some courts will call malice?)

i. Motivation (e.g., coercion, revenge)

d. Proceedings terminated in accused’s (P’s) favor 

i. Acquittal, grand jury not indicting, voluntary dismissal by prosecutor, reversal on appeal

ii. Must be a determination on the merits—procedural wrongs, plea bargains are not “on the merits”

e. (some juris: special damages)

i. out-of-pocket expenses that can be determined by adding together all the plaintiff's quantifiable financial losses.
f. Damages

i. Harm to reputation, loss time because defended yourself, attorney fees 

4) Special Defense 
a. If can show that even if was dismissed, that prove on a civil standard that person was guilty as charged 

b. defendant can prove that plaintiff was actually guilty.  Criminal cases have a higher standard of proof, so defendant in civil case can try to prove case with the lower civil standard of preponderance of the evidence.
WRONGFUL CIVIL SUIT & ABUSE OF PROCESS 

5) Wrongful civil suit/proceedings elements

a. D initiates or procures civil proceedings
i. D = the follow on litigation (2nd suit)

ii. Could have gotten someone else to file or initiating the suit themselves. 
1. i.e. law firm approach hospital asking to look through all the instances people have used your facilities without paying. Firm created conflict of interest where the process to obtain the recovery of allegedly the hospital P. not motivated to protect patient. Have duo
b. Without probable cause and

i. Without probable cause means that the underlying lawsuit is essentially meritless

ii. If a reasonable attorney could evaluate the underlying suit and could find the possibility of merit – the following litigation is not meritless 

iii. In social change litigation where people are trying to make or change new law, have to be careful b/c does not mean illegitimate suit.  (i.e marriage of gay rights).
c. With malice

i. Deals w/ their subjective intent.
ii. Bad faith on part of D or D’s attorney – not incompetence or mistake. Must distinguish b/w lawyer and client.  i.e. Client could be lying

iii. As long as lawyer in good faith pursuing the claim, then not bad faith 

iv. There can be a presumption that it was w/ malice since there was no probable cause.

d. Proceedings terminated in current plaintiff’s favor

i. Laches, lack of standing, state of limitations, settlement, personal jurisdiction is NOT in plaintiff’s favor
ii. Ultimate resolution must be on the merits

1. Client refused to participate in deposition and the judge dismissed the client. Client can receive wrongful suit but the lawyer is not acting in a way that obstructs the litigation 

2. What if dismiss case because of abuse of discovery and judge issues sanctions which is dismissal. both the client and the attorney can be liable because obstructing the litigation. 
e. [some juris: special damages]
i. i.e. some specific thing lost because of lawsuit (not attorney fees). The suit itself resulted in lost opportunity. 
f. Damages

i. Attorney fees that dealt with underlying claim, emotional distress to defend, damages for lost profits you would have earned, provided that the standard for punitive is meant for that jurisdiction, could obtain punitive damages

6) Basics for wrongful Civil Suit Proceedings 
a. Cannot be filed as a counter claim because the civil suit must be terminated at the time you file the claim. 

b. Applied b/c sanctions is not enough to compensate for the meritless suit and the stress of going through the lawsuit

c. Plaintiff’s attorney in original case could himself be a defendant in a wrongful civil suit.  Person wrongfully sued can sue the plaintiff but also the plaintiff’s counsel

d. Judge attorney at the point that the attorney discovers that the original filing was meritless—at that point, it is attorney’s responsibility to dismiss the claim.
i. When it becomes apparent the suit is without merit, not liable for before because did not have a reason to realize it was meritless, but liable after. So should try to compromise or settle the litigation or dismiss

e. The D who prevails in civil wrong suit can then bring suit for wrongful civil suit
f. NOTE: if several claims are brought and a single claim is frivolous, that is grounds for a wrongful civil suit action
7) Special Defenses for Wrongful Civil Suit 

a. P in underlying case could say in following case that I relied on the advice of my lawyer. Lawyer counseled me that underlying case had merit and I disclosed everything I knew to the lawyer.  – Client Defense – lawyer will have to show that there was probable cause 

b. Unclean Hands (  their side acted in bad faith 
8) Abuse of Process ( any person who misuses a particular legal process may be subject to this tort. 

a. Wrongful civil suit v. Abuse of Process 

i. Concern meritless civil suits while here concerns the misuse of legal tools available to litigants and be available to either party (P or D)

ii. Could happen before litigation. Use of legal process in a way in which it was not designed.

b. Elements: 

i. Intentional Misuse of legal process

ii. Improper motive

iii. Both lawyers and clients are subject to this tort

c. Process that can be abused include:

i. Attachment of property 

ii. Unjustified arrest 

iii. Subpoenas to testify 

iv. Executions on property 

v. Unfounded criminal prosecution and 

vi. Garnishee orders are considered as abuse of process 
d. Examples: 
i. attorney improperly issuing subpoena (suit against school board, attorney subpoenas every teacher for the exact same time), filing a specious lien on property that will interfere with sale of property

ii. serving legal papers on someone which have not actually been filed with the intent to intimidate or 
iii. filing a lawsuit without a genuine legal basis in order to obtain information 

iv. filing a lien on someone’s property to force payment through fear of legal entanglement or gain as unfair or illegal advantage.

v. D moves to stay the judgement pending appeal. P who won the case obtains an execution on the judgement and by going to the clerk by stating he has a judgement and wants to get the results of the judgement. He knows it was stayed but took advantage of clerk’s ignorance

1. Coercive behavior where trying to get an up on litigation. 

2. The court may take a step
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