TORTS 
GENERAL 

Goals of torts are to generally deter antisocial behavior and compensated injured party. Plaintiff must sue for all harm present and future at once. 

Compensation is determined by: 

1. Lost wages/ lost earning capacity 

2. Medical expenses (present and future) 

3. Pain and suffering (physical, mental and emotional) 

4. Any special damages that don’t fit into other three categories. 

Punitive damages require malice and are usually not found in negligence torts. 

Transferred intent- can be transferred of intending to commit one intentional tort and actually committing another or of intending to commit offense against one person and transferring to another. 

Liability of intentional torts extends for all damages intended and unforeseen. 
Intent – encompasses both purpose knowledge (knowing result is substantially certain to occur). 
INTENTIONAL TORTS 

1. Battery 
a. Intent – (dual) intent to cause contact and for that contact to be harmful or offensive (single) intent to cause contact

b. Contact – Contact actually occurs 

c. Harm – Plaintiff is harmed by contact or reasonably offended

2. Assault
a. Intent – to cause reasonable apprehension (make plaintiff aware) of imminent harmful or offensive contact (what would otherwise be a battery) (apprehension cannot be spontaneous needs to be “some appreciable time” before contact and immediacy of imminent harm does not have to be instantaneous but “without significant delay). 

b. Awareness – Plaintiff is actually placed in this reasonable awareness (or apprehension of harmful or offensive contact). 

OR

a. Intent – to cause imminent apprehension of harmful or offensive contact.

b. Apprehension – must be apprehension that would be normally aroused in a reasonable person.

c. Invasion – Conduct is an invasion of plaintiff’s mental peace.
3. False Imprisonment 
a. Intent – to confine plaintiff 
b. Confinement – Actual confinement occurs (within some “limited area” for an “appreciable amount of time”) 

c. Harm – Plaintiff is aware of confinement or was physically harmed by confinement. 

4. Trespass to Property 
a. Possession – Established legal ownership of land by plaintiff (can own/lease or rent). 

b. Intent – Intent to enter land 

c. Harm – Invasion harms plaintiffs right to exclusive possession.

5. Conversion of Chattels 
a. Possession – Plaintiff has possessory right over disputed chattel. 
b. Intent – Defendant intends to exercise substantial dominion over chattel or intends to interfere with owner’s right to exercise control of disputed chattel. (substantial dominion determined by (1) extent or duration of defendant’s control of chattel, (2) Defendant’s intent to assert right to chattel, (3) Defendant’s good faith, (4) Harm done to chattel or inconvenience caused). Usual remedy is forced sale or damage measured of chattel at time of conversion.
6. Trespass to Chattels 
a. Possession- Plaintiff has possessory right over disputed chattel. 
b. Intent – Defendant intends to exercise dominion over chattel for insubstantial amount of time. 
7. Forcible Harms as Civil Rights Violations (§1983) 
a. A person acting “under the color of state law”
b. Causes person to be deprived of federal constitutional right. 
DEFENSE TO INTENTIONAL TORTS 

1. Self-Defense 
a. Reasonable Belief – Reasonable belief that force is necessary to defend self against a battery, assault or false imprisonment. 
b. Reasonable Force – Force used (type and amount) is reasonable (same or roughly equivalent) to force being used against defendant. 
2. Defense of Others 
a. Reasonable belief – that force is necessary to protect another from a battery assault or false imprisonment (jurisdictional split on if belief is honest but mistaken defense is not available).
b. Reasonable force – Force used (type or amount) is reasonable (same or roughly equivalent) to force being used against person defendant is protecting. 
3. Defense of Property 
a. Reasonable Belief- that force is necessary to protect property.
b. Reasonable Force- Force used (type and amount) is reasonable. 
4. Shopkeeper’s Privilege

a. Belief – Reasonable belief that plaintiff is guilty of some offense (shoplifting) that requires detention. 
b. Reasonable Detention – Both the manner of detention and length of detention are reasonable. 
c. Purpose – The purpose of detention is reasonable (to either hold plaintiff until law enforcement arrives or to investigate alleged offense). 
5. Discipline 
a. Reasonable Belief – That force is necessary in the disciplining of a child. 
b. Reasonable Force – Forced used to discipline the child is reasonable (does not create a substantial risk of causing physical harm beyond fleeting minor pain or transient marks, gross degradation, or severe mental distress). The amount of force deemed reasonable and discretion to use it is greater for parents and less for teachers and supervisors of children. 
6. Consent 

a. Can be either affirmative defense or an objection to element of an prima facie case for intentional tort. Example would be is an affirmative defense to single intent jdx of battery or objection to intent element in dual jdx. 
b. Can be express or implied is measured by whether belief of consent is reasonable. 
c. Key element is relationship between parties. 
d. Consent can be revoked at any time (given it is reasonably communicated) and defendant can exceed scope of consent. Consenting to illegal activities in some states is not a valid defense. 
NEGLIGENCE 

A. DUTY OF CARE 
1. Where a defendant acts affirmatively causing actual harm 99% of the time a duty is owed. Additionally when an actor’s conduct creates, maintains or continues risk of physical harm he ordinarily has a duty of care. Standard applied to general duty of care is the amount of care a reasonable and prudent person ordinarily would observe in same or similar circumstances (RPP/SSC). 
2. Whether a duty is owed via the general standard of care or otherwise is a matter of law to be determined by judges. 

3. A child is generally held to the standard of child of similar age, experience and intelligence. The most common exception to this is motorized vehicles because of the inherent danger of operation and need to hold child liable for damages associated. 
4. The general standard of care is not altered by situations involving dangerous instrumentalities because a RRP/SSC would observe greater care when working with dangerous instrumentalities. The standard of care does not change but merely the proportional amount of care a RPP/SSC would use. 

5. If a person encounters a “sudden emergency” for which he did not create and acts according to his best judgement or because of insufficient time to form a judgement and fails to act in the most judicious manner is not guilty of negligence (if because of emergency person acts how RPP/SSC). 

6. Physical disabilities are individualized to (RPP/SSC with particular physical disability in question) but mental disability are not. 

7. If actor has “superior qualities” regarding negligent act, RPP/SSC is a person with those qualities because a RPP/SSC would use all relevant qualities for reasonable care. 
8. Exception to general standard are professions like doctors and lawyers in some states standard for them is “standard of care of a RPP/SSC who is a professional in the same field”. 

B. BREACH OF CARE 
1. Breach of the general standard of care is conduct that falls below the standard. Conduct is determined as conduct that an RPP/SSC would not have engaged in because of the foreseeable risk of the negligent conduct. 

2. The foreseeability of the risks of the allegedly negligent conduct is a matter of fact to be determine by factfinder. 

3. An equation for determining if conduct breaches the general standard of care is Justice Leonard Hand’s formula from the United States v. Carroll Towing Co. which is Negligence = B <PL where B is the burden of adequate precaution, P is the probability of harm and L is the gravity of harm or foreseeable likelihood of severe harm. So plainly stated where the cost of adequate precaution is less than the probability and severity of foreseeable harm than the conduct breaches the general standard of care is negligent. 

4. For slip and fall cases Plaintiff must show defendant created condition or had actual or constructive knowledge of condition (can be demonstrated by inferences of condition). The mode of operation theory can mitigate if Plaintiff also had control over condition. 
5. Private standard of care or customs of community/industry may be admissible to inform what a RPP/SSC would do but they do not replace the general standard of care. 

Res Ipsa Loquitor 


“The thing speaks for itself” 

1. Traditional 

a. The accident which produced a person’s injury was one which ordinarily does not happen in the absences of negligence. 

b. The instrumentality or agent which caused the accident was under exclusive control of the defendant (can be broader when instrumentality is open to public). 

c. And the circumstances indicated that the untoward event was not caused or contributed to by any act or neglect to act on the part of the injured person. 

2. 2nd Restatement 

a. The event is of a kind which ordinarily does not occur in the absence of negligence. 

b. Other responsible causes, including the conduct of the plaintiff and third persons, are sufficiently eliminated by the evidence. 

c. And the indicated negligence is within the scope of the defendant’s duty to the plaintiff.

3. 3rd Restatement 

a. Negligence can be inferred when accident causing the harm is a type that ordinarily happens as a result of negligence of a class of actors of which the defendant is a relevant member. 

-RIL is limited doctrine cannot be invoked instead of investigating conduct where available. 
-Modern interpretation of RIL allows for RIL to be combined with some specific evidence as long as it does not provide complete account of alleged negligence. 

C. ACTUAL HARM 

-Mixed question of law and fact (is harm legally recognized(L)/ How to measure harm (F))

-For negligence need showing of some physical harm cannot have negligence case on emotional or economic harm alone. 

D. FACTUAL CAUSE 

1. But For Test – But for defendant’s allegedly negligent conduct harm would 

2. Substantial Factor Test – Is defendant’s conduct a substantial factor in causing the harm? 

3. Multiple Tortfeasors for single harm can be held jointly liable. 

4. Where multiple tortfeasors act negligent the burden shifts to defendants to prove they are not factual cause of harm (Summers v. Tice). 
CASES 

1.Van Camp v. McAfoos – Plaintiff doesn’t bring prima facie case against toddler who hits her with a tricycle. 
2.Dillon v. Francis – Case remanded because jury made damage determinations not based on the evidence. 

3.Snyder v. Turk – Battery case between surgeon and who grabs nurse exasperatedly (defines intent for battery as not just intending harmful contact but also offensive contact. 

4.Cohen v. Smith – Religious woman sues for battery against hospital and male nurse who violated her belief of not being seen naked when he touched her during her C-section. 

5.Garret v. Dailey – Woman can bring battery suit against five year old for pulling her chair out from under her. (Children can be liable as tortfeasors for intentional torts). 
6.White v. Muniz – Mentally disabled woman strikes caregiver at facility. Establishes dual (majority) and single (minority) interpretation of the intent element of battery and serves to teach that mentally disabled adults are capable of being held liable for intentional torts. 

7. Wagner v. State – Similar case as Muniz except that case turns on a single intent interpretation of battery intent element. 

8. Baska v. Scherzer – Mother breaks up a teenage fight gets struck and sues for battery and assault. Teaches concept of transferred intent with regards to intentional torts (can be held liable for intending one intentional tort and committing another or intending to inflict tort on one person and actually inflicting it on another.) 

9. Cullison v. Medley – Man sues family who threatens him for fraternizing with their teenage daughter. Teaches elements of assault. 
10. McCann v. Wal-Mart Stores, Inc. – Woman and child detained in case of mistaken identity for shoplifting. Teaches the elements of false imprisonment.

11. School Of Visual Arts v. Kuprewicz – Student fills computer system with pornographic emails. Teaches Trespass to Chattels. 
12. Touchet v. Hampton – Man is harassed by former employee, he then goes to the former employee’s new place of work and attacks him but claims self-defense due to the employee’s threatening phone calls. Teaches elements of self-defense 

13. Katko v. Briney – Homeowner sets up spring gun which injures thief. Teaches the limitations of  reasonable force for defense and repossession of property. 

14. Brown v. Martinez – Similar case in which defendant shoots at kids stealing his watermelons. 
15. Gortarez v. Smitty’s Super Valu, Inc. – Improper application of the shopkeeper’s privilege to detain shoppers reasonably believed to be stealing for a reasonable time in a reasonable manner. 

16. Robbins v. Harris – Negating consent defense invoked by a prison guard in his sexual relationship with female prisoners. 
17. Kaplan v, Mamelak – Doctor liable for operating on patient outside the scope of the patients consent. 

18. Doe v. Johnson – Magic Johnson liable for consensually transmitting HIV to partner. 

19. Stewart v. Motts – Car lights on fire in mechanic’s garage ruling standard of care in negligence cases is not higher when conduct concerns dangerous instrumentalities. The general standard of care is what a reasonable and prudent person would do in same or similar circumstances and therefore a reasonable person would be more cautious around dangerous instrumentalities than something less dangerous. The standard doesn’t change but rather the amount of caution a reasonable person would exercise. 

20. Posas v. Horton – Fender bender caused by a pedestrian walking into the street Defendant admits she was following to close to the car in front of her and thus the exception of sudden emergencies does not mitigate her liability (because she created the emergency by following too close. 

21. Shepard v. Gardner Wholesale, Inc. – Blind woman injured teaches that the standard of care for people with physical disabilities is a reasonable and prudent person with the same disability as the defendant. 

22. Creasy v. Rusk – Alzheimer’s patient kicks orderly. Finding that the standard of care does not factor mental disability. Standard applied is a non-disabled person (RPP/SSC). 
23. Hill v. Sparks – Operator of earth moving machinery has superior qualities in that his knowledge of earth moving machinery is more than the average RPP. But because a RPP would use all relevant qualities in determining non-negligent conduct superior qualities can inform standard of care owed. 

24. Stevens v. Veenstra – Fourteen year old driver gets in accident. In most situations children are held to children standard of care “standard of child of age, experience and intelligence of defendant” however the adult standard may be applied in unique circumstances where inherent danger of the conduct warrants holding child to adult standard (mainly operation of motor vehicles). 

25. Pipher v. Parsell – Defendant was driving truck when passenger yanked steering wheel. Ruling that determining breach of duty is determined by the foreseeability of alternative non-negligent conduct. 

26. Limones v. School District of Lee County – Failure to use AED on student suffering heart attack. Determination of reasonable care is not a fixed concept. 
27. Indiana Consolidated Insurance Co. v. Mathew – Lawn mower catching on fire inside garage. Because insurance company could not identify reasonable alternative non-negligent conduct Defendant is not negligent. 

28. Stinnett v. Buchele – Contractor falls off roof tries to sue homeowner. Homeowner did not owe duty to contractor in providing safer equipment. 

29. United States v. Carroll Towing Co. – Negligence case for not having bargeman on barge. Leonard Hand equation of B<PL=negligent conduct B(Burden of adequate precaution) P(probability of harm) L(gravity of the resulting injury) 

30. Thomas v. Cracker Barrel Old Country Store, Inc. – Slip and fall case teaching legally permissible inference. 

31. Wal-Mart Stores, Inc. v. Wright – Slip fall teaching that while private standards or customs may be admissible to determine reasonableness they do not replace general standard of care. 
32. Duncan v. Corbetta – Rotten wood in stair case causes accident. Customs. 

33. The TJ Hooper – Industry wide standard of not operating vessels with two way radios is negligent. (industry standards can be negligent). 

34. Byrne v. Boadle – Paradigm res ipsa loquitor case of barrel falling out of second story window. 

35. Koch v. Norris Public Power District – Electric line starting fire was negligent presumptively because power lines do not fall non-negligently on their own. 

36. Cosgrove v. Commonwealth Edison Co. – Electric line falls during storm lights gas line that is leaking. Res ipsa loquitor available for gas but not electric because storm caused line to fall but negligence cause of gas leak. 

37. Warren v. Jeffries – Child run over by car, res ipsa loquitor not available because plaintiff failed to investigate why car malfunctioned. 

38. Giles v. City of New Haven – Elevator operator experiences elevator crash. Instrumentality or locus of control not determinative in finding negligence. 

39. Santiago v. First Student Inc. – Plaintiff fails to bring prima facie case because cannot identify any negligent behavior of bus driver. 

40. Forsyth v. Joseph – Car accident legal inference must have been speeding my nature of accident. 

41. Right v. Breen – Car accident without actual harm cannot be prosecuted because economic or emotional harm alone not sufficient to sustain negligent case. 

42. Hale v. Ostrow – Woman trips over bushes on sidewalk question of negligence of home owners for not trimming bushes. Questions of breach of duty are matters of fact for the fact finder. 
43. Salinetro v. Nystrom – Patient given an x ray while unknowingly pregnant. Framing of breach is key because Plaintiff framed breach as doctor not insisting on testing for pregnancy. Does not satisfy causation. 

44. Landers v. East Texas Salt Water Disposal Co. – Multiple companies responsible for oil and salt water leaking into pond. Can be held jointly liable. 
45. Lasley v. Combined Transport Inc. – Truck spills broken glass on freeway causing slowdown leading to fatal accident. Teaches substantial factor test. 
46. Summers v. Tice – Two tortfeasor both shot at friend attempting to shoot bird. When both defendants negligent but only one can be actually guilty burden shifts to defendant to prove non negligence. 
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