
Torts
1. Background
1.1. torts comes from french law meaning “wrongs”
1.2. injuries to persons or property
1.3. largely comes from judge made (common law)
1.3.1. mostly deals with state law
1.3.2. there is no substantive federal torts law
1. Sources: state constitutions, statutes, ordinances, and common law
1. illustrates a tension between private and public interests
1. goals for damages: specific and general deterrence of anti social conduct, compensation for the person injured by the conduct
1. corrective justice: compensation for at fault (intentional or negligent) harms
1. compensatory damages: designed to restore person back to original state before the tort happened. not proportional to conduct
1. Fault
1. VanCamp v. McAfoos
1. 3 year old hits plaintiff with tricycle causing an achilles tendon injury
1. plaintiffs complaint did not allege fault
1. Rule: no liability without fault for childish acts
1. majority rule: no lower limit for intentional tort liability for children
1. minority rule: Rule of 7s
1. reasoning: plaintiff would have had to argue that the defendant went beyond the average 3 year old. no need for strict liability for childish acts
1. Damages
1. components of compensatory damages: lost wages (including future) and pain and suffering (general), medical expenses. These can be imprecise
1. punitive damages: when conduct is egregious. jury decides. amount will take into account the conduct and net wealth. this requires proof of bad state of mind like “purpose”
1. Dillon v. Frazer
1. defendant admitted liability but the case was primarily about damages
1.  Rule: Judge can remand when jury awards damages that fall dramatically short of what is warranted by the evidence (in this case grant new trial when trial judge abused discretion)
1. reasoning: there was unchallenged testimony regarding damages. Jury improperly considered third party payments (medical insurance)
2. Intentional Torts
2. insurance does not cover
2. statute of limitations varies between intentional torts (shorter) and negligence torts
2. extended liability: responsible for even unforeseeable consequences of intentional torts
2. Battery
2. Snyder v. Turk
2. surgeon grabs nurse during surgery, points her towards the incision on the patient, and makes rude remarks about the instruments he needs
2. Rule: battery occurs when 1) intent to inflict harmful or offensive contact
2. reasoning: surgeon didn’t intent to harm but he intended to offend
2. Cohen v. Smith
2.  plaintiff went to the hospital to have a baby and informed the staff that it violated her religious beliefs to have a man touch her or see her naked. Male nurse touches her during her c section
2. Rule: battery (prima facie case) occurs when 1) intent to inflict harmful or offensive contact (Snyder) 2) contact and 3) plaintiff is physically harmed or reasonably offended (offending a reasonable sense of dignity)
2. reasoning: violation of religious beliefs goes against a personal sense of dignity
2. Intent 
2. purpose to achieve result or knowing that the result is substantially certain (either is sufficient)
2. (Jurisdictional Split)
2. single: intent to touch
2. dual: intent to touch + intent to harm/offend by touching
2. damages are presumed to flow from the tort itself
2. battery was originally called a tresspass against a person (rooted in duelling)
2. Garrat v. Daily
2. five year old defendant pulls chair out from under plaintiff causing injury
2. Rule: pending state of mind assessment a child can be liable for battery
2. there is a minimum age in statutes and common law (only can change if it is common law)
2. can have parent liability if the parent intended the harm
2. White v. Muniz
2. defendant checks mother with dementia into nursing home where she strikes nurse.
2. Rule: in dual intent jurisdictions the defendant must appreciate the offensiveness of the contact for intentional tort liability (battery)
2. Wagner v. State
2. mental patient attacks plaintiff under state supervision
2.  Rule: under single intent jurisdiction battery need not include defendant (even those of unsound mind) intending physical harm. 
2. defendant still not liable because state has protection from battery liability
2. Transferred Intent
2. intent to batter x but end up battering y
2. intent to do one tortious act to x or y then end up battering x
2. Baska v. Scherzer
2.  plaintiff gets punched by defendant at daughters birthday party. defendant meant to hit the co defendant.
2. Rule: transferred intent can occur when 1) intent to cause harm and 2) harm of offense is caused
2. Assault 
2. Cullison v. Medley
2. older man messing around with a family underage daughter. family shows up with a gun. plays with gun in holster making the defendant believe he was gonna get shot
2. summary judgment: no disputed material facts and thus ready for judgment.
2. Elements
2. intent (purpose or knowledge that the result is substantially certain) to cause imminent apprehension of contact that would be battery if completed
2. apprehension: must be actual and aroused in the mind of a reasonable person (plaintiff must be aware. does not have to be fearful)
2. this tort protects a plaintiffs sense of well being
2. compensatory damages can depend on the severity of the harm
2. trespassory torts (like assault, battery, and false imprisonment): damages flow from the tort ( you will get money without showing medical expenses or lost wages)
2.  it is possible to have an assault and a battery as long as there is a time lapse of more than an instant
2. Dickens v. Puryear
2. plaintiff threatened with castration if he didn’t leave the state (threat included brandishing knives). plaintiff argued for non imminence to qualify different tort. 
2. imminence: without significant delay
2. False Imprisonment (tresspassory personal tort)
2. transferred intent can apply
2. Elements
2. intent to confine
2. confinement
2. awareness of or harm caused by confinement
2. McCan v. Walmart
2.  walmart employee thinks kid with mom is a shoplifter. detained for an hour. one of the employees didn’t let kid go to the bathroom. holding: yes to false imprisonment
2. confinement focuses on mental state (what you reasonably believe: if there are boundaries to you leaving)
2. Trespass to Real Property
2. Elements
2.  plaintiff legally possesses land
2.  Defendant intentionally causes a tangible invasion of the land
2.  harms plaintiffs right to exclusive possession
2. as opposed to nuisance: intangible invasion
2. Conversion to Chattels
2. Elements
2. plaintiff owns chattel
2. D intentionally excercises substantial dominion over the chattel (dispossession like theft or robbery)
2. defendant is treating chattel like her own
2. remedies: damages (punitive if malicious or egregious)
2. must show that it interferes with plaintiffs exclusive ownership
2. e.g. destroying a chattel
2. someone who buys from a converter is also a converter
2. Trespass to Chattels
2. Elements
2. plaintiff owns chattel
2. d intentionally exercises dominion (doesn’t have to be substantial) over the chattel
2. you acted as if you had the right to use it (joy ride but you bring the car back and item is damaged or there is harm from the item being gone)
2. just need the intent to take the item
2.  petting someones dog when owner says no and leaning against a car doesn’t cause dispossession and thus is not the tort but kicking the dog is
2. Cooperwitz
2. defendant was spamming a computer with porn and unsolicited emails (tying up computer system)
2. Section 1983 (exception to American rule (that each side bears its attorneys fees))
2. reconstruction law
2. elements
2. a person acts under color of state law
2. someone given power by the state. this covers municipalities but not federal officials or states themselves
2. that person causes plaintiff to be deprived of federal rights 
2. constitutional rights like due process, seizures, cruel punishment
2. test: does the conduct shock the conscience (14th amendment)
2. unreasonable force (search and seizure)
2. cruel and unusual punishment: deprivation of medical care
2. purpose: to avoid potentially corrupt state courts
2. real reason: attorneys fees if you win (government employee can potentially pay attorneys fees if the plaintiff wins) this explains a contingency fee (attorneys fees are not a line item)
2. qualified immunity: defense to 1983 claim which shifts the burden to the plaintiff to show a well established constitutional right that the defendant was aware of
2. Defenses/Privileges
2.  affirmative defense: defendant has burden of proof. this will fully negate the tort (nothing tortious)
2. this does not attack the elements of the prima facie cases but brings forth facts that negate the existence of the wrong
2. e.g. self defense
2. Touchet v Hampton
2. plaintiff threatened defendant verbally and days later defendant came into to plaintiffs office and battered plaintiff. every hit is a separate battery. this was not self defense because plaintiff didn’t present a threat of force at the time (only got up from his seat)
2. Rule for self defense: 1)reasonable belief that force is needed because of a reasonably perceived threat 2) reasonable force used (amount and type)
2. doctrine of rough equivalents: you must use force roughly equal to the force coming at you (as far as you reasonably believe)
2. policy: privilege is not supposed to allow escalation
2. defenses of others
2. some jurisdictions require an actual threat but for most states its just a reasonable belief of a threat (restatement)
2. policy: don’t want to encourage misperceived meddling
2. Rule for repossession of property 1) reasonable belief that force is needed to protect property 2) reasonable force is used (type and amount)
2. assumption that less force is needed than for persons
2. Katco v. Briney
2.  defendants own unoccupied farmhouse that had a lot of break ins. defendants set up spring gun so that the gun shoots the leg of anyone who opens the door. a thief breaks in and gets hella injured and sues for battery. defendant claims defense of property. Briney definitely either committed battery or assault.
2. Iowa specific Rule: using a dangerous device (like a spring gun) is justified when 1) the burglar intends/commits a violent felony (basically doctrine of rough equivalence)
2. dicta: you don’t have to be an owner you can just be a “lawful possessor”
2. Brown v. Martinez
2.  owner meant to scare kids trying to steal watermelons with a gun so he shot in the other direction and ended up shooting one of the kids. deadly force is not justified for the sake of chattels.
2. Rule for transferred intent: 1) intent to assault x 2) batters Y
2. repossession of chattels is only justified when in fresh pursuit (privilege extends to chasing and tackling but not battering)
2. policy: encourage to call the cops
2. Arrest and Detention/Shopkeepers privilege
2. Rule for shopkeepers privilege: merchants have privilege to detain 1) reasonable manner and amount of time 2) if there is a reasonable belief of a theft (in Arizona there is also the requirement that the purpose is proper)
2. policy: supposed to wait for police and investigate during the detention period
2. minority of states require a correct belief
2. Gortarez v. Smith
2.  kept family when kid was suspected of stealing. guard put kid in a chokehold
2. Affirmative Defenses
2.  core elements 1) reasonable belief that force is needed 2) reasonable force (in type and amount) is used
2. discipline: only protects against false imprisonment suits
2. consent: this can be either an affirmative defense or a part of the prima facie case (consent makes it less likely that defendant had dual intent to cause harm). reasonable belief of consent is enough. (lover breaks other lovers neck by accident whoopsies)
2. can be implied or expressed and can be revoked at any time
2.  if single intent then consent becomes an affirmative defense
2. the relevant consent is to the act not the consequences
2. consider: relationship and power dynamic
2. Robbins v. Harris
2.  sexual battery between guard and inmate
2. scope of consent issue: what did the plaintiff actually agree to
2. Kaplan v. Mamelak
2.  no consent to a surgery where a different part of the body than what was consented to (scope)
2. Doe v. Johnson
2. sexual battery where defendant didn’t tell sexual partner that he had HIV (fraudulent consent)
3. Negligence
3. usually compensatory not punitive damages
3. Oliver Wendell Holmes: injury is the injured persons problem unless there is a good reason. this only shifts if there is fault (one type of fault is negligence)
3. fault: of a nature to threaten others that a prudent person would have foreseen. causation is not enough
3. policy: deterrence
3. no good policy in deterring actions without fault
3. comparison between the defendants conduct and that of the reasonable and prudent person
3. prime facie elements
3. duty (question of law for the court)
3. if it exists (mostly yes)
3. what is the standard of care 
3. breach of duty (question of fact for the fact finder)
3. the actual conduct
3. falling below the standard of care
3. actual harm or damage
3. categories
3. measurement of damages (for the jury)
3. factual cause 
3. but for
3. Proximate cause/scope of liability
3. type of harm that is foreseeable and plaintiff is in a foreseeable class of persons
3. Duty
3. default standard of care( what the jury will be asked to use to compare to the defendants conduct)
3. general rule: you have a duty to everybody when you are in the world and act affirmatively
3. it’s an exceptional situation when no duty is owed
3. reasonable and prudent person under the same or similar circumstances that the actor was in at the time of the allegedly negligence conduct
3. this is not retrospective or hindsight oriented
3.  external circumstances to be taken into account
3. Stewart v. Motts
3. defendant worked at a repair shop and the car the defendant worked on burned the plaintiff. plaintiff argues that gasoline is a dangerous instrumentality that raises the standard of care. obviously handling gasoline requires different amount of care than handling water.
3. Rule: the level of care changes with the circumstances not the standard
3. Posas v. Horton
3. defendant bumps into plaintiffs car causing injury because of a “sudden emergency” e.g. plaintiff had to stop suddenly because of a pedestrian. but defendant was tailing plaintiffs car before this. 
3. emergency: sudden and unforeseeable change of circumstances but risky conduct can dismiss the emergency
3. internal circumstances to be taken into account
3. Shepard
3. premise liability case where blind plaintiff tripped over a slab of concrete on defendants premise
3. Rule: physical disability affects but does not set standard of care (what a reasonable person with like infirmity would do)
3. we would also take into account sudden incapacitation depending on notice
3. mental disability
3. we do not take this into account because certain mental characteristics could defeat objective standard of “reasonableness”
3. Creasy v. Rusk
3.  defendant is an Alzheimer's patient who injures her nurse. we don’t consider mental capacity when setting the standard of care. nurse assumed a risk and patient doesn’t owe a duty.
3. policy: incentive for person responsible for the disabled to take care of them, disincentivizes fakers, integration, administrative problems 
3. problem: science is bridging gap between physical and the mental. and mental disabilities seem to impact reasonableness more than physical characteristics.
3. Hill v. Sparks
3.  defendant with years of experience of driving machinery injured someone.
3. Rule: reasonable and prudent person would have had the same superior skills. experience evidence is part of the “circumstances”. standard of care does not change though (it only does for lawyers and doctors and other professionals requiring experts)
3. standard for children
3. usually a separate standard
3. Stevens v. Veendra
3.  smart 14 year old messes up in drivers ed and injures the plaintiff. 
3. Rule: when child is engaged in an “adult activity” (motor vehicle) the standard shifts to the reasonable and prudent person standard
3. children are only protected for childish activities
3. policy: don’t want to immunize children from liability for catastrophes they cause
3. most jurisdictions: minimum age for negligence is usually when “tender years” are over. risk appreciation and mental development
3. Breach
3.  breach occurs when the reasonable and prudent person would have done something different
3. difference between intentional torts (enumerated) and negligence: knowledge (or normative awareness) of risk but not a substantial certainty that result would occur
3. jury determines breach
3. plaintiff has to prove that defendant should have been aware of a foreseeable (in terms of likelihood and potential severity) risk
3. foreseeability: were the risks sufficiently great to warrant doing something different (depending on the circumstances)
3. Brown v. Stiel
3. intentional act but still a question of negligence. defendant built building out of steel because it was cheaper and took less time. but he knew there was risk of collapse. conduct: choice of materials. conduct but be unreasonably risky
3.  employees will usually not sue employer for negligence (workers compensation replaces this)
3. Pipher v. Parsell
3.  3 teenagers in the front of a truck. one teenager messes with the wheel. driver does nothing about it. then teenager does it again causing truck to spin out of control resulting in plaintiffs injury. negligence: driver didn’t prevent the teenager from doing this a second time.
3. would a reasonable person have kicked the teenager out? that may be even more risky
3. Limones v. School District of Lee County
3.  judge stated that part of the standard of care involved using an AED device when the plaintiff passed out at a soccer game
3. rule: as a question of law the standard of care can’t be narrowly confined to whether the defendant should’ve done something (deciding breach is a jury job)
3. Indiana Insurance v. Matthew
3. mower catches on fire after defendant uses his brothers. causes garage to catch on fire. plaintiff argues that defendant should have pushed burning mower out of the garage.
3. Rule: plaintiff must show that the reasonable person would have acted differently
3. it’s almost impossible to overturn credibility evidence on appeal
3. Stinnet v. Buchele
3. plaintiff as a worker sues employee for negligence because while he was working on defendants roof he fell off. but plaintiff never asked for safety equipment. defendant likely made reasonable assumption that the worker brought his own equipment.
3. Rule: defendant can only assess facts he knows or reasonably should have known
3. part of the reasonable assumption is that barring certain circumstances people take care of themselves (or a relevant third party does)
3. US v. Carroll Towing
3. after a barge breaks from a tugboat there is a suit of negligence as to whether the bargee should have been there
3. Learned Hand Breach Rule: negligence occurs where the burden of preventing the harm is less than the probability of the harm X the gravity of the harm (B < P X L) (risk utility balancing)
3. Posner suggested doing this only when the burden is a financial number
3. policy: avoiding making someone do something economically inefficient 
3. problem: measuring human life (Ford recall)
3. mainstream concept of reasonableness: value judgments + risk/benefit analysis
3. Thoma v. Cracker Barrel
3. plaintiff slipped on a patch of clear liquid in the section of a restaurant where it was only plausible that waitresses would be carrying water over there
3. circumstantial evidence: inferences based on facts and patterns
3. Rule (common theories of liability): plaintiff must show that either the defendant created the condition or had constructive knowledge of it and failed to take necessary precautions to avoid the condition or defendants mode of business makes it foreseeable that others would create it and defendant should have taken reasonable measures
3. Private Standards and Common Customs
3. Walmart v. Wright
3. plaintiff offers defendants safety manual as evidence of breach of duty.
3. Rule: standard of care is never set by private company standards (but they are admissable and relevant as the reasonable person may follow the internal rules) “sword”
3. policy: otherwise we would be encouraging people to have low standards
3. Duncan v. Corbetta
3. evidence of violating a custom is always admissible but never sets the standard of care
3. T.J. Hooper
3.  tugs severely damages because they were unseaworthy without radio sets. but it was not custom to have the radio sets.
3. Rule: compliance with custom evidence does not set the standard of care “shield"
3. but it is relevant as it shows that harm is foreseeable and recognized
3.  it’s possible that every tug boat owner is negligent
3. Problem: plaintiff can’t identify defendants allegedly negligent conduct
3. Santiago v. 1st student
3. plaintiff sues bus driver from years ago for negligence but can’t remember the details of the bus crash: the intersection. no files showed there was an accident at the time.
3. rule: no finding of negligence if you can’t prove alternative conduct that the defendant should have engaged in
3. while lay witnesses cannot give opinions generally expert witnesses can if court determines case can’t be understood without it
3. Res Ipsa Loquitur: unspecified negligence
3. not a presumption but it allows the plaintiff to get to the jury (potentially encourages defendants to produce evidence)
3.  cases where plaintiff can’t identify what the conduct was
3. indirect proof of negligence/ permissible inference
3. but for this idea the plaintiff would be unable to recover
3. Byrne v. Bodle
3. person walks along the sidewalk and gets knocked unconscious. witnesses told him a barrel of flour fell on his head.
3. Rule: not automatic liability but the inference of the event not happening without negligence can lead to liability
3.  “what defendant must have done”
3. Rules
3. traditional rule 
3.  the accident which produced a persons injury was one which ordinarily does not happen in the absence of negligence
3.  the instrumentality or agent which caused the accident was under the exclusive control of the defendant
3.  the circumstances indicated that the untoward event was not caused or contributed to by any act or neglect on the part of the injured person
3. restatements second rule (dominant)
3.  the accident which produced a persons injury was one which ordinarily does not happen in the absence of negligence
3.  other responsible causes, including the conduct of plaintiff and third persons, are sufficiently eliminated by the evidence
3. the indicated negligence is within the scope of the defendants duty to the plaintiff
3. 3rd restatement rule
3.  accident causing harm is a type that ordinary happens as a result of the negligence as a class of actors of which defendant is a relevant member
3. Koch v. Norris
3. injury from a power line falling down. this wouldn’t empirically happen without fault of the power company
3. Cosgrove v. Commonwealth Edison
3. power line fell but there was also a gas leak and a fire occurred. other forces may have caused the event (contrast to Koch)
3. Warren v. Jeffries
3. parked car full of kids started rolling. victim tried to escape but got run over by the wheel and died. no identification of  the negligent act and no Res Ipsa Loquitur
3. Rule: Res Ipsa Loquitur is limited to evidence that can’t be produced
3. in this case evidence could be produced but plaintiff refused an investigation. other explanation: kids are lying about not touching parking brake.
3.  plaintiff can use Res Ipsa Loquitur if she has some but not all the evidence otherwise there would be an incentive not to produce evidence
3. Giles v. City of New Haven
3. plaintiff jumped out of a shaking elevator and got hurt. parties agree that elevator wouldn’t have shaken without negligence. but the plaintiff was in control of the elevator to some degree because they pressed the buttons.
3. Rule: traditional test sucks. comparative negligence shouldn’t preclude liability
3. Actual harm
3. negligent conduct has to result in legally cognizable harm
3. type of actionable harm is a question of law
3. purely economic harm is not legally cognizable harm while purely emotional harm usually is 
3. Right v. Green
3. no physical damage in a negligent car accident. no presumed damages
3. Rule: not actionable without proof of actual injury
3. Factual Causation
3. But For test (without the conduct the injury would not have happened (this breaks down if multiple defendants cause indivisible harms)
3. substantial factor analysis
3. defendant can challenge but for causation by arguing that the safer conduct would have also caused the injury
3. Hale v. Ostrow
3.  plaintiff goes round overgrown bushes on a path then trips on concrete and gets injured.
3. act: bush overgrowth
3. Rule: but for question (would she have tripped anyway) is a question for the jury
3. Salinetro v. Nystrom
3. after an x ray a woman has go get a therapeutic abortion. medical malpractice suit. alleged breach: failure to ask about pregnancy. this is bad issue framing. the better issue was: the doctor finding out whether or not she was pregnant.
3. bad issue framing caused failure of the but for test
3. Jordan v. Jordan
3. not looking in the rear view mirror wouldn’t have prevented running over the husband but checking to make sure no one was behind you would have
3. Landers v. East Texas Water Disposal
3. at the same time that the defendants pipe broke down causing a rush of salt water to kill a bunch of fish in plaintiffs lake another defendant had an issue causing oil and salt water to come into the lake. indivisible harm.
3. this fails the but for test but there should be liability
3. Rule: if there are two (or maybe more) tortious acts occur and the extent of the harm caused by each actor is indivisible then both acts are factual causes (joint and several liability)
3. Lasley v. Combined Transport
3. Rule: if harm is indivisible + from multiple negligent actors then use “substantial factor”
3. Summers v. Tice
3.  defendants are hunting when a bird comes out and both hunters fire. one of the bullets, unclear which, injures the plaintiff. but both actors are negligent in firing in plaintiffs direction. was clear there was only 1 tortfeasor though.
3. holding: both are liable even if but for test fails
3. reasoning: burden should be on the tortfeasor to prove non liability
3. other reasoning: other potential tortfeasor’s negligence caused the plaintiff not to prove the case
3. what about 7 tortfeasors?
3. Proximate Causation/Scope of Liability
3.  cases usually involve an unusual sequence of events
3. involves inquiry into the scope of risk created by defendants negligent conduct
3. often summary judgment cases
3. elements: 1) establish the type of risk created (foreseeable type of harm from the point of view of the reasonable and prudent person in the position of the tortfeasor) 2) examine whether plaintiff was in a class of persons foreseeably risked by the conduct
3. foreseeability: is the cause likely to produce the result “is there a reasonable expectation that this sequence is to happen”
3. causes that happen after defendants act before the result: intervening causes
3. Harm at issue
3. e.g. leg broken (type) in an accident (manner) by a driver with diabetes (precise manner)
3. Thompson v. Kaczinski
3.  defendant is disassembling a trampoline when the harsh Iowa wind blows the parts onto a road causing the plaintiff to crash
3. Holding: summary judgment was error
3. rule: actors liability is limited to the physical risks that made the conduct tortious
3. type of harm (as opposed to precise manner): car accident
3. class of persons: driver
3. Abrams v. Chicago
3.  since the ambulance would not come a friend drove the pregnant plaintiff but ran a red light while drunk creating an accident.
3. conduct: failing to send the ambulance
3. would the reasonable and prudent person foresee that the plaintiff would have suffered this type of harm? hard to say no as a matter of law as the trial court did
3. Wagon Mound
3. defendant spills oil in a nearby bay and a welder nearby created a spark that caused a fire. Holding: not foreseeable because the water was cold
3. in a sense proximate cause (functioning as a limitation of liability) is restricting the burden portion of the carroll towing formula
3. Palsgraf
3. guard was packing people onto a train. one of the passengers was holding a covered box. After guard pushed passenger the box fell and exploded near someone on the platform causing a scale to fall onto the plaintiff. plaintiff was much closer to the accident then the majority opinion states.
3. Holding: defendant had no duty to the plaintiff because they were unforeseeable as a matter of law (Cardozo)
3. does a foreseeable plaintiff depend on distance or time
3. Dissent: this should have been a jury question but the question should have been whether the defendants liability should be limited as a practical matter (as opposed to a philosophical expansion of factual cause). Everybody owes to a duty to everybody as long as they are in the world and are acting affirmatively
3. jurisdictional split: 1) duty to everyone or 2) duty to foreseeable plaintiffs only
3. Matter of Law
3. can mean: 1) question of law/for the court to decide or 2) question of fact where reasonable people couldn’t differ
3. Rescue Doctrine
3.  Cardozo: rescuer is a foreseeable plaintiff as danger invites rescue
3. public policy: there should be no deterrence of rescuers. 
3. Rule: duty is owed to rescuers as a matter of law
3. Manner/type of harm
3. precise manner of harm need not be foreseeable but the type of harm does
3. Hughes v. Lord Advocate
3.  post office employees leave manhole open and set a lantern by it. Children crawl into manhole then knock lamp over creating explosion and injurious burns. 
3. Rule: precise manner (getting burned by the explosion) need not be foreseeable for a finding of proximate cause
3. Doughty
3. employee of a company knocks cement cover into a vat of molten liquid which surprisingly does not splash. but when the cover sinks it creates an explosion injuring the plaintiff. 
3. Holding: no proximate cause; distinguished from Hughes
3. reasoning: injury from a chemical reaction is of a different kind than burns from splashes
3.  Rule: the foreseeable harm must be specific (it is possible that attorneys can manipulate the characterization of the harm to escape or invite proximate cause)
3. Hammerstein
3.  defendant hotel did not have a working elevator. Because of a fire alarm plaintiff had to walk down the stairs and got gangrene because of his diabetes (something the hotel knew about)
3. Rule: extent of harm need not be foreseeable
3. Thin Skull Rule: defendant is negligent where the negligent act would have caused some harm to the plaintiff even if the harm was of an unforeseen gravity. defendant takes the plaintiff as she finds her
3. Intervening Forces
3.  cases in which there are multiple factual causes. inevitably defendant 1 will argue that the act of defendant 2 breaks the causal chain (is a superseding cause)
3. distinguishing factor between intervening and superseding cause: was the intervening act foreseeable or was the intervening act of the type that was reasonably foreseeably risked by the first tortfeasors conduct or did the first tortfeasors act increase the risk of the intervening act? (yes to these questions preserves the causal chain)
3. Criminal Acts
3. tortfeasor 1 does not automatically escape liability is tortfeasor 2 (as in intervenor) commits a criminal act
3. Marcus v. Staubs
3. defendant obtained alcohol for underage girls. But plaintiffs drank the alcohol and plaintiffs friend stole a car, which function here as intervening causes
3.  Rule (outdated/reversed): criminal acts are never foreseeable. (Now there is no blanket rule)
3. newly formulated rule: liability for defendant is created when a reasonable and prudent person in the defendants circumstances would conclude that her act foreseeably risks the intervening cause
3. Collins v. Scenic Homes
3.  defendant did not follow safety codes and 20 years later an arsonist burns down the apartment complex built by defendant. 
3. defendant is a factual cause and traditional rule would free defendant from liability
3. Holding: timing matters but is not determinative (reasonable minds could differ)
3. Suicide
3. does the plaintiffs intervening act break the causal chain?
3.  majority rule: suicide is always a superseding cause unless
3. 1) defendants conduct induces impulse or mental illness from which suicide results or
3. 2) there is a special relationship between plaintiff and defendant where defendant has knowledge of plaintiffs condition
3. result: it’s almost impossible to sue someone who is not your doctor
3. Negligent intervening acts
3. Derdirian 
3.  because defendant construction company did not protect workers on a site a car hit the worker. the driver of the car had a seizure because he wasn’t taking his medication. 
3. Ventricelli
3.  defendant is a rental car company who rents plaintiff a car that has a defective hatch. this causes plaintiff to pull over at which point plaintiff gets hit by a lurching car.
3. holding: plaintiff was not foreseeably risked because he was in a position of safety (minority view)
3. Marshall v. Nugent
3.  series of negligent acts (one by defendant oil company) lead to a car accident
3. possibility of the risk created by defendant terminating (variant of position of safety)
3.  courts usually hold that negligent acts by medical staff after original injury are foreseeable
4. Negligence Per Se
4.  negligence in itself
4. the standard of care is set by an ordinance
4. Marshall
4. while there is no ordinance the court sets the standard of care: drivers must stop within the range of lights on the road (this effectively conflates duty and breach)
4. Chaffin
4.  similar facts to Marshall
4. it’s not for the court to develop rules of conduct
4. OWH thought that courts should make rules to render juries unnecessary (its possible that there was an underlying policy to protect railroads
4. Herzog
4.  buggy crosses over a traffic line and hits another vehicle
4. non torts statutes (e.g. statutes that are silent on tort liability) can specify what the reasonable and prudent person would do (policy: judiciary must respect legislature)
4.  when the statute sets the standard of care conduct that violates the standard is a breach
4.  ordinance here: vehicle must have lights on at all times
4. Cardozo: there is no issue of breach for the jury if statute was violated and no good excuse was given
4.  jury would only then have to determine causation
4. Jurisdictional split: 1) majority of courts hold that an admissible statute violation is NPS [strong NPS] 2)  minority of courts hold that an admissible statute violation is only evidence of negligence [weak NPS]
4. CA: violation of admissible statute creates a rebuttable presumption of NPS
4. admissibility test: 1) type of harm 2) class of persons
4. Bingham County
4. NPS Rule/admissibility test: 1) statute must set a standard 2) statute must’ve been intended to protect against the type of harm that occurred 3) and must’ve been intended to protect the class of persons of which the injured party is a part 4) rest of negligence elements
4. potential concern: legislature didn’t intend this for test so it must be relevant; statutes rarely clarify class of persons/type of harm but courts must decide this as a matter of law (in order to respect legislature- comity)
4. regulation here: fence of a landfill must block access
4. kids go into a landfill and get killed
4. Exceptions
4. defendant has burden of proving excuse/usually a question of fact (alternative way of thinking: excuse means no breach of duty)
4.  violation is reasonable because of actors incapacity (childhood, physical disability, incapacitation)
4. actor neither knows nor should know occasion for compliance (occasion meaning the factual circumstances that render the statute applicable e.g. not knowing the lights are burned out)
4. actor is unable to comply
4. actor is confronted with emergency
4. actors compliance would be a risk
4. Getchell
4. defendant doesn’t comply with road regulation because of a moose in the middle of an icy road (emergency was a jury questoin)
4. Compliance with Statute
4. Rule: defendant using an admissible statute to show compliance does not set standard of care but is only evidence of non negligence (jury could still find negligence)
4. as a matter of law the statute is not intended to set the standard (division of labor/comity)
5. Defenses to Negligence
5. Contributory Negligence (complete bar to recovery/minority view)
5. defendant must allege and prove as an affirmative defense that 1) plaintiff owes a duty to herself/same standard of care that the defendant owes the plaintiff 2) plaintiff breached the duty 3) plaintiff suffered actual harm and 4) plaintiffs negligence was a factual and proximate cause of the harm
5. Butterfield
5. (1809) plaintiff was violently riding a horse and then fell because of a road obstruction
5. holding: plaintiff is completely barred from recovering
5. reasoning: plaintiff must have seen the obstruction and should protect himself
5. Comparative negligence/fault/ responsibility (apportionment/ majority view)
5. jury is asked to give percentages of fault
5.  this is in recognition of the harshness of the old rule
5. jurisdictional approaches
5. pure: jury determines percentages of fault and plaintiffs recovery of damages is reduced by percentage plaintiff is at fault/ is negligent
5. modified (compromise between pure comparative fault and contributory negligence)
5. some courts: if plaintiff is more negligent than defendant then plaintiff recovers no damages
5. others courts:  if plaintiff is more or equally as negligent as defendant then plaintiff recovers no damages
5. steps of analysis: 1) prima facie case of negligence 2) defendant must prove contributory negligence 3) determination of damages 4) fix fault percentages 5) arithmetic if plaintiff is not barred
5. joint and several liability
5.  joint and several jurisdiction: if one defendant cannot pay damages then the second defendant must bear first defendants costs and can come after the first defendant for the money
5. several jurisdiction: if first defendant cannot pay then second defendant doesn’t have to bear first defendants costs
5. Pohl v. Furnas
5. plaintiff alleges negligent placement of a sign that was poorly maintained. plaintiff crashed from driving on a curve. defense raises comparative fault. 
5. holding: plaintiff was 40% negligent
5. court rejections supervening cause argument because a plaintiff crashing was foreseeable
5. allocation factors: if the conduct was inadvertent, what was the risk created by the conduct, significance of what was sought by the conduct, capacity, extenuating factors that made actor proceed with haste
5. R3d factors: nature of persons risk creating conduct, strength of causal connection between the persons risk creating conduct and harm
5. blindfold rule: jury does not know what will be the outcome of the percentages
5. all or nothing judgments: no negligence on the part of the defendant; plaintiff is a superseding cause
5. mitigation of damages rule: plaintiff cannot recover if she could have done something to reduce damages
5. Full responsibility as a matter of policy
5. Bexiga
5. plaintiff files products liability claim after working on a machine and getting injured. defense raises contributory negligence
5.  holding: plaintiffs mistake was something the device was supposed to guard against; scope of the defendants duty encompassed the plaintiffs negligence (Bexiga Rule)
5. Honeyman
5.  Holding: hospital had a duty to protect mentally ill who hanged herself
5.  duty can encompass plaintiffs foreseeable contributory negligence
5.  could be a matter of nonreciprocal risks, plaintiffs don’t risk the defendant as much as vice versa
5. Christensen
5. school district argues that student was contributory negligent in getting sexually abused by a teacher
5. categorical rule: child do not have a duty to protect themselves against abuse; school has a duty to protect students
5. dissent: there is an entitlement to act negligently
5. do these exceptions apply in the wake of comparative fault?
5. jurisdictions are split
5. Exceptions to contributory negligence (in the wake of the development of comparative fault)
5. rescue doctrine: defendant cannot raise contributory negligence defense against rescuer
5. policy: encourages rescue
5.  Govich holding that there can be comparative fault against rescuers (state that follows pure comparative fault)
5. Oullete holding that recovery can be reduced only if rescuer is reckless (state that follows one of the modified comparative fault approaches)
5.  last clear chance: defendant didn’t avoid injuring plaintiff when plaintiff put herself in a vulnerable position
5. discovered peril: defendant had to discovery plaintiffs presence
5. defendants recklessness/intentional tort
5.  common law: can only compare negligence to negligence
5. R3rd: comparison can include intentional conduct
5. plaintiffs illegal activity
5.  many different jurisdictional approaches: complete bar, percentages, complete bar if crime was serious
5. i.e. Cal Civil Code 847: tort recovery is barred if plaintiff is injured on land owned by defendant who was negligent and plaintiff committed felony
5.  Assumption of Risk
5.  Express
5.  the effect a contract has on torts
5.  i.e. pre injury release of liability: no to service unless you won’t sue me
5.  general rule: express assumption of risk bars claim entirely if form is valid (not against policy/unenforceable)
5.  policy: economic feasibility
5. rationale: consent
5. Stelluti v. Casapenn
5.  plaintiff signs a valid waiver when she joins gym to participate in spin classes
5. waiver discharges all causes of action
5.  factors court uses
5. whether or not parties were of grossly unequal bargaining power (here plaintiff could have joined a different gym)
5. whether the activity was essential or recreational (here it was recreational)
5.  whether or not contract is clear/unambiguous
5. whether or not public interest cuts against enforcement (here it does not but it might for defendants reckless acts)
5. holding: claim is barred
5.  Tunkl
5. release form: admission to hospital only if there is no cause of action for negligent/wrong acts
5. holding: not valid as a matter of public policy
5. Moore
5. exculpation clause for an ATV training course
5. plaintiff gets injured by hidden rick on course
5.  release does not mention general negligence unrelated to participation
5.  holding: summary judgment reversed because it is a question of fact for the jury whether or not hidden rock is an inherent risk
5. Rule: a release agreed to in advance of activity is generally valid unless 1) the contract is invalid 2) contract violates public policy or 3) the injury does not fall within the scope of the release
5. majority of courts hold that releases aren’t valid if defendant commits intentional torts or acts recklessly
5.  children’s claims
5. child is engaging in recreational activity
5. parent signes release
5. general rule: waiver is not valid
5. but some courts enforce
5. policy: parent is usually not there to assess risk
5. does this encourage businesses from allowing child participation
5. Implied
5.  traditionally a complete bar to recovery/bars apportionment but is questioned by courts
5.  defendants will likely go for this option first
5.  3 jurisdictional approaches
5.  complete bar (traditional rule)
5. primary + secondary
5. primary is a complete bar while secondary is a comparative fault analysis
5.  abolish implied assumption of risk as a defense
5. Simmons v. Peter
5.  employer without access to workers compensation is injured at work
5. application traditional rule of implied assumption of risk
5.  plaintiff knew risk being incurred
5. choice to incur risk was entirely free and voluntary
5.  court abolishes implied assumption of risk as a defense (dismissed as a specifies of contributory negligence)
5.  even if implied assumption of risk is abolished as a complete bar defendant can still be found to have no duty or breach
5. Gregory v. Cott
5.  defendant, an Alzheimer's patient injured plaintiff nurse who was taking care of defendant
5. primary implied assumption of risk: recovery is barred if injury is a result of a risk inherent in the activity (question of law defendant has burden to prove)
5. there is no duty to lessen the inherent risks of an activity
5. secondary implied assumption of risk: defendant owes a duty as a matter of law and plaintiffs recovery is limited (basically comparative negligence)
5. Betts
5.  holding: homeowner owes duty to housekeeper to maintain a safe workplace
5.  Sports Cases
5.  notion of ‘inherent risk’ found in primary implied assumption of risk applied to participants and spectators of sports
5. Roundtree
5.  plaintiff is hit by a foul ball while watching a minor league team
5.  baseball rule: stadium owners must have screens for spectators or choice of seats with screens
5.  this is in inherent risk
5.  Coomer v. Royals
5. plaintiff injured by a hotdog thrown by team mascot
5. under primary +secondary rule this is not an inherent risk
5. threshold question: could the defendant remove the risk without materially altering the activity/sport
5. defendant has no duty to protect against inherent risks
5. whether something is an inherent risk depends on what the reasonable participant expects and what the rules of the game are
5.  issue with implied assumption of risk: defendant must prove defense but plaintiff has burden to prove prima facie elements
5.  Statute of Limitations
5. serves two purposes
5. bars stale evidence (memory, evidence gets lost)
5.  allows defendants to get on with their lives
5. must be raised by defendant (usually for summary judgment)
5. focus: when claim accrues (when clock starts to tick)
5. this could either be at the time of the injury or the time of the defendants act
5.  majority rule (discovery rule): claim accrues when a reasonable person has sufficient facts for the claim (nature of the injury and who caused it; you don’t need to know the extent of the injury)
5. often a question of fact
5. Crumpton v. Humana
5.  plaintiff didn’t file a claim before the SOL ran out 
5.  plaintiff claims this was because of a negotiation that didn’t end up settling the claim
5.  rule: negotiations didn’t toll the SOL
5.  other rules for accrual (not as commonly followed)
5. occurrence rule: SOL starts running on the date of the negligent act
5.  date of injury
5.  these protect the defendant much more
5. Lincoln Electric
5.  plaintiff gets Parkinson’s from welding
5. holding: claim accrues when plaintiff discovered or should have discovered his disease
5. exception to general rule: doe complaint stops statute of limitations
5.  medical/legal malpractice: some courts say statute is paused until the end of treatment or case
5. latent potential harm
5. Hagerty
5.  defendant exposes plaintiff to toxic substance that causes injury later; minor injury at first but potential for cancer down the line
5.  courts solution: allow present damages and a second suit if a substantially different injury results
5. approaches
5. reduced chance recovery: damages multiplied by likelihood percentage (majority)
5.  actual damages + anguish for future damages
5. res judicata
5. Hagerty
5. Tolling and Grace Periods
5.  minority: if a child is injured statute won’t start until child reaches age of majority
5. unsound mind: usually narrowly applied
5.  sometimes prison
5. cannot operate on a daily basis or manage daily affairs
5.  equitable estoppel
5. if a defendant induces plaintiff to not enforce her rights then they are estopped from asserting statute of limitations as a defense
5. fraudulent concealment
5. defendant hides facts
5. statutes of repose
5.  legislators set up an absolute outer time limit in a statute that bars the discovery rule for certain industries
5. most common: improvements to real property done negligently
5.  Durre
5.  plaintiff is injured by the negligent maintenance of a road sign
5. action was barred before the claim accrued
6. Duty and Relationships
6.   there are special relationships that create a different legal duty (involves distinguishing plaintiffs which is seen now dead guest statutes)
6.  Common Carriers
6.   people who undertake to transport persons indiscriminately; people in the business of carrying passengers (planes, ferries, buses)
6.  heightened standard of care (CA follows) when
6.   plaintiff is a passenger
6. on a common carrier
6.  plaintiff is injured as a result of the carrier
6. Doser
6. injured passenger sues bus company
6. plaintiff doesn’t have to prove normal negligence elements because the standard of care is set higher
6.  standard is something like more than ordinary diligence and just short of ensuring safety
6. close to strict liability
6. guest statutes
6. class of defendants that can’t be sued for negligence unless higher form of negligence occurs
6.  distinguish between class of plaintiffs: nonpaying plaintiffs are owed a lesser duty of care (some of these statutes promote the picking up of hitchhikers)
6. these are overruled (distinctions between plaintiffs must be rationally based)
6.  this is an analog to landowners who owe lesser duties to non-financially beneficial licensees 
6.  landowner Duties
6. cases in which plaintiffs enter into defendants land and get injured by land conditions
6.  three categories
6. trespasser: entrant without permission
6. invitee: entrant to potentially offer monetary benefit to landowner
6. licensee: entrant with permission but not an invitee (social guests)
6. general rule: lesser duty of care owed to trespassers and licensees
6. policy: landowners often had large unimproved tracts of land
6.  25% of states opt for less harsh rule: keep the categories but trespassers get a lesser duty than the others
6.  restatement third approach: only flagrant trespassers are owed a lesser duty
6. lesser duty: not to willfully or wantonly harm (quasi-intentional)
6. Gladon
6.  transit passenger got off on the wrong stop and entered tracks (went from invitee to trespasser) where he got hit by a passing train
6.  relevant classification is one that exists at time of injury
6. common law rule: trespassers are not owed duty of reasonable care
6. exception: dual knowledge
6. if landowners have reason to know that trespassers will come onto the land and that there is a hidden hazard: triggers a duty of reasonable care (or not warning the trespassers that is a willfull/wanton act)
6. duty is fulfilled by a warning not by fixing hazard
6.  court mistake: this is applied to an activity but the classifications usually only apply to conditions
6. most courts apply traditional RPP standard to activities
6. CA Rule: trespassers in the course of committing enumerated felonies get no duty of care unless landowner does something intentional
6. modified approach: licensees and invitees get duty of reasonable care while trespassers don’t
6.  potential conflict: if reasonable people could differ on status of plaintiff then there is a conflict between duty as a question of law and status being a question of duty
6. child trespassers: are owed duty of reasonable care if child is of tender years/too young to appreciate the risk
6. dangerous condition
6. children are likely to trespass
6. because of inexperience child is likely to face unreasonable risk of injury
6. children may be attracted to these dangers because of natural curiosity
6. Roland
6. plaintiff was a social guest at defendants apartment; injured in the bathroom from porcelain handle
6. court abolishes the categories and grants duty of reasonable care
6. Scurti
6. rule: reasonable care granted for all entrants
6.  Open and Obvious Hazards
6. traditional rule: if entrant ran into an open and obvious hazard then landowner owes no duty to warn or protect
6. policy: obvious hazard is it own warning, plaintiff assumes the risk
6. Kentucky River
6. plaintiff EMT tripped over a curb outside an emergency room
6. issue: is this an open and obvious hazard
6.  states are split on whether or not it is a complete bar if plaintiff is negligent (Butterfield rationale)
6. dominant trend: if a reasonable person would foresee plaintiffs negligence then a duty is owed
6. Recreational Use Standards
6. legislature passes laws that reimpose suit restrictions (can reverse common law)
6. these laws include limited duty rules that resemble the traditional categories
6. stated purpose: encourage landowners to open their land for public recreation (cannot charge a fee)
6.  only duty is to not willfully or wantonly harm unless a fee is charged
6. Landlord Tenant
6. traditional rule: lease is like a conveyance and landlord is not responsible for any injuries
6. modern rule: tenant can sue landlord for conditions on leased premises over which lessor maintains control (e.g. common areas, business invitee rationale)
6. depends on the lease: contracts overrides torts
6. policy consideration: the more liability a landlord has more intrusive he will be
6.  Firefighters Rule
6.  people in the job of rescuing people are not owed a duty of reasonable care in the line of duty
6.  if the rescuer is an injured entrant she cannot sue the landowner responsible for the condition
6. Minnich v. Med Waste
6.  court is deciding whether or not to adopt the firefighters rule
6. plaintiff ran after a rolling truck that caused the plaintiffs injury
6. rationales for rescue rule
6. professional risk takers (paid to take risks)
6. workers compensation
6. proximate cause: injury is too remote from the risk
6. disincentive from calling rescuers
6. Nonfeasance 
6.  when a party fails to act (non affirmative)
6. issue of duty
6. general rule: no duty to act affirmatively if you haven’t acted already (no duty to help other people) absent a special relationship
6. prima facie case: plaintiff must prove that the failure to act (when an exception applies or there is a special relationship) meets causation requirement (was the cause/aggravation of injury)
6. Newton v. Ellis
6. digging a hole and not covering it up is not nonfeasance
6. Estate of Cilley v. Lane
6. plaintiff shot himself in his exe girlfriends trailer
6. defendant heart the shot and never got help (if she did call plaintiff would have lived)
6. plaintiff was a trespasser= no special relationship
6. holding; no duty of care owed (unless an exception applied which it did not)
6. Yania v. Bigan
6. defendant taunted plaintiff until plaintiff jumped into a mine trench and drowned
6. holding: no duty to offer assistance
6. Rocha
6. frat stars got drunk person to a cliff then plaintiff jumped off and drowned
6. holding: nonfeasance rule applies
6. problem: lawyering issue/ issue framing
6. B.R. West
6. third party received medication from a nurse then killed the plaintiff while on the medication
6. holding: here the defendant made an affirmative negligent act of prescribing the medication thus the nonfeasance rule does not apply
6. liability is not automatic; the rest of the negligence elements must still be proved
6. exceptions
6. person has reason to know her conduct caused harm even if conduct wasn’t negligent (duty to protect from further harm)
6. acting affirmatively
6. statute that creates a duty
6. creating the risk
6. Wakulich
6. party undertook the start of a rescue
6. rule: duty of reasonable care owed when you start to assist/rescue or duty to not stop assisting if stopping would leave plaintiff worse off
6. defendants provided plaintiffs alcohol and checked on her but never called 911 and prevented others from doing so
6. undertaking rule: duty not to discourage from getting help
6. Podias v. Mairs
6. drunken college students hit a motorcyclist and made several calls but never to get help
6. 2nd driver hit and killed the motorist because the defendants left him there
6. driver: caused the harm
6. passenger: helped create the risk
6. court finds a special relationship but does not want this to be a general rule
6.  Duty to protect from third persons
6.  most common: fault allocations between defendant and third party
6. general rule: no duty to protect plaintiff from third parties if defendant didn’t already ct affirmatively
6. exceptions (similar to nonfeasance)
6. beginning protection
6. defendant created the risk with an affirmative act
6. special relationship between defendant and plaintiff or defendant and third party
6. Iceberg v. Gross
6. defendant allegedly knew threats were made against plaintiff by third party; third patty then shot plaintiff
6. no special relationship found thereby no duty is owed (additional requirement: 3rd party attack was reasonable foreseeable)
6. affirmative acts that create risk of 3rd party doing harm likely requires no special rule (regular negligence case)
6. Posecai v. Walmart
6. plaintiff was robbed in the parking lot of defendant
6. there were many offenses in the area at the time (goes to foreseeability)
6. special relationship found: plaintiff is an invitee and defendant is a commercial occupant
6.  different approaches to foreseeability
6.  specific harm: defendant must be aware of harm about to fall upon the plaintiff (not used by most jurisdictions)
6. prior similar incidents (common but this court rejects)
6. totality of circumstances approach (common)
6. balancing test (CA Rule): balance of foreseeability of harm against burden of avoiding harm (like Carrol Towing)
6. Marquay v. Eno
6. student were sexually abused by teachers
6. special relationship found: student and school (functioning as proxies for parents and owe a parental like duty)
6. this could also apply to landlords and tenants
6. Ward v. Inishmaan
6. tenant stabbed plaintiff after making unsubstantiated complaints to management
6. holding: no duty (no foreseeability or special relationship found)
6. Kline
6. apartment complex had security measures then dropped them when crime rate went up
6. holding: degree of security needs to be maintained
6. Dudley v. Offender
6. criminal as a result of not being monitored at a halfway house later killed plaintiff
6. holding: special relationship found as defendant was a custodian of plaintiff
6. consideration: being in control of third party if negligent act is foreseeable (not too remote) may create a duty
6. Tenants general rule: landlord has a duty when she has control of tenant
6. family members: no standard of care for supervising children
6. difficult to sue for negligent parental supervision
6. parents are not vicariously liable for their children’s torts
6. a duty of reasonable care could be created if child acted badly before
6.  employees: employers are vicariously liable for employees torts if committed within the scope of employment (other considerations: control, foreseeability, nature of the job)
6.  Tarasoff v. UC Regents
6. patient confided in dr. that he wanted to kill the plaintiff then later did so
6. psychologist contacted supervisor and campus police but third party was let go
6. courts definition of duty: conclusory expression in which liability is available
6.  duty balancing test
6.  defendants moral blame
6. preventing future harm
6. burden on defendant
6. consequences to community
6. most important: foreseeability
6. holding: duty exists here
6.  Brigance v. Velvet Dove
6. restaurant knew third party was a minor and would be driving but sold him liquor
6. car accident
6. holding: commercial seller has duty to protect plaintiff from third persons
6. foreseeability: underaged and visibly intoxicated
7. Infliction of Emotional Distress 
7.  Intentional
7. cause of action created by Dean Prosser
7. protects plaintiffs mental state (like intentional tort of assault)
7. elements
7. intent to or recklessness in causing emotional distress
7. conduct of defendant is extreme and outrageous
7. plaintiff must suffer extreme emotional distress
7. Chanko
7. TV crew films and broadcasts patients death, causing patient’s family emotional distress
7. holding: conduct is not extreme and outrageous as a matter of law 
7. courts definition of extreme and outrageous conduct: intolerable in a civilized society (difficult to satisfy)
7. GTE Southwest
7. boss verbally abused employees in addition to committing assaults (running at employees)
7. regular patten of behavior that continued despite employees objections
7.  abuse of power in the workplace
7. holding: jury could find extreme and outrageous conduct
7. distinguished by Clinton v. Jones (holding that a governor asking for a sexual favor once was not outrageous)
7. common conduct is not automatically disqualified (unless it clogs the court)
7. usually the tort is available only when other torts are not
7. third party plaintiffs can sue defendant for IIED as a result of victim getting injured
7. Roth v. Iran
7. rule: defendant who directs outrageous conduct to victim is liable to plaintiff if 1) plaintiff is present for the conduct (or also harmed) and 2) plaintiff is victims family
7. presence: family members can sue if not present for acts of terrorism (an activity designed to cause distress)
7. Negligent 
7. common fact pattern: plaintiffs fear of personal safety
7. pure emotional distress: no physical injury
7. Mitchell v. Rochester Railway
7. plaintiff had a miscarriage after being scared by a horse carriage
7. holding: no recovery without physical injury
7. at this time emotional harm could only be parasitic to recovery on other harms
7. rule (outdated): physical harm must come first (or there must be physical manifestations of the harm)
7. if there is a physical injury there is no need for NIED
7. two types of cases: bystanders and direct victims
7. usually witnesses
7.  requirement: zone of danger- fear of own safety/physical injury (other states have impact requirement)
7. Dillon v. Legg
7. mother and sibling saw victim get killed by car
7. important factor: close relationship with victim impacts recovery
8. Strict Liability
8.  history: only direct harm was needed for liability (not fault)
8. with exceptions fault based liability took over
8. policy: deterrence
8. elements
8. causation
8. actual harm
8. vicarious liability
8. connection to someone liable makes person liable
8. e.g. employer- employee (going and coming exception: going to or from work not within the scope of employment)
8. does not involve blame
8. rationale: enterprise liability (respondeat superior)- spreading the costs
8. costs of doing business
8. encourages lowering of prices (rewards company whose employees commit fewer torts)
8. abnormally dangerous activities
8. dangerous industries (e.g. blasting with dynamite)
8. exception: 1) activity can’t be made safe or 2) common usage
9. Products Liability
9.   used to be express in contract theory (warranties) but privity was a problem for many plaintiffs
9.  some states instead use negligence for products liability
9. elements
9. product was defective
9. actual harm
9. product was cause of the harm
9. politics: tort law is expansive because of a lack of government regulation
9. there is no products liability claim if only the product is broken
9. person or property must be injured/harmed
9.  defects
9.  manufacturing
9.  product came off the assembly line in unintended condition (few out of many)
9. rule: there is a manufacturing defect if it does not meet the expectations of a reasonable consumer (goes beyond what the ordinary consumer would expect)
9. Lee v. Crookston
9. coke bottle manufacturing caused bottle to explode
9. food defects cannot be natural (e.g. chicken bone in chicken)
9.  design
9. Leichtamer
9. defect: roof of car not design to withstand a back front crash
9. Knitz
9. press with foot pedals cut employees hand
9.  design defect test: risk/utility balancing test
9. problem: ordinary consumer wouldn’t notice a complicated design defect
9. Barker
9. defective dock loader
9. rule: plaintiff must prove ‘consumer expectations test’ if design is simple
9. Genie Industries
9. defective aerial lift
9. problematic test: reasonable alternative design
9. warning/information
9.  basically negligence
9. concerns conduct: failure to provide a warning
9. duty to warn: distinction between obvious and un-obvious dangers ( must have notice)
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