
REMEDIES OUTLINE
I. INTRODUCTION TO REMEDIES
A. SPECIFIC, SUBSTITUTIONARY, AND DECLARATORY REMEDIES
1. Categories of remedies: injunctions, damages, restitution, & declaratory judgments
a) Another way to categorize: 
(1) Specific remedy: order a D to do something/stop doing something; typically injunctions
(2) Substitutionary remedy: main type is damages; money takes the place of what the P lost; for example, suing for injury in tort - P’s entitled to get money general and special damages
(3) Declaratory remedy: declaration by a court that the P has certain rights that the D violated. No money or action involved; tells the world the rights of the parties (i.e., this action violated the law & here’s why). Can later use declaratory remedy to get an injunction. This is a mild remedy by comparison. 
b) Another way to categorize:
(1) Legal: Remedy’s legal when it arose in a legal court of law centuries ago.
(2) Equitable: Remedy arose in a court of equity centuries ago. There are no juries in equity cases; only have a right to a jury trial in a court of law. Equity decisions are left to a judge & are appealable beyond a TRO. 
II. BASIC PRINCIPLES OF SPECIFIC EQUITABLE REMEDIES
A. OVERVIEW OF PROCEDURES AND STANDARDS FOR ISSUING INJUNCTIVE RELIEF
1. Injunctions: 
a) Major equitable remedy in the form of an in personam order (orders directed at the person) usually issued by trial court of general jurisdiction (procedural merger → 1 court of both equity and law). Injunction is a court order that must be obeyed until it is stayed, dissolved, or reversed, even if it is erroneously issued. If D willfully disobeys an injunction, they’re subject to civil coercive, civil compensatory, or crim contempt penalties. 
b) Purpose: to prevent harm from happening in the first place rather than later obtaining money damages. 
c) No jury b/c only an equitable remedy is sought. If P sought both equitable & legal (common when P wants money damages to compensate for harm already done up to point of trial, but also to stop the harm from occurring in the future), then it’s possible to have a jury on the legal claims, but the judge alone is ruling on the equitable remedies. However, might have jury findings of fact on the merits that the judge considers. No prohibition on getting numerous remedies in a single case; injunctions prohibiting future misconduct are frequently coupled w/ award of damages for harms already done.
(1) In contrast, a legal judgment is directed at a person’s assets, rather than attached to the person - if not paid, assets are attached but the D is not jailed or coerced through the threat of jailing. 
d) To get an injunction, P has to show that legal remedies are inadequate (part of irreparable harm, together w/ serious harm & urgent need for relief). If a legal remedy would be adequate, movant will not be able to obtain an injunction. Parties may argue whether a legal remedy is adequate. Common to seek declaratory judgment & an injunction in the same case. 
e) Forms of Contempt: D can be held in contempt for violating the injunction:
(1) Crim contempt requires willfulness, violation of court order BARD, case must be brought by prosecutor or disinterested private atty.
(2) Civil contempt: 
(a) Civil compensatory contempt: made to pay damages attributable to violation of the injunction.
(b) Civil coercive contempt: judge can fine you or put you in jail until you obey the injunction; violation must be purgeable to be civil.
2. Different ways to classify injunctions:
a) Prohibitory injunctions: injunction that prohibits certain action. 
b) Mandatory injunctions: injunction that mandates action; orders D to do something. Courts are reluctant to issue these; why parties typically frame TROs as prohibitory injunctions to get the court to stop someone from doing something. No rules against granting mandatory injunctions, but courts are hesitant to grant them b/c harder to enforce. 
c) Preventive injunctions: most common type of injunction. Injunction is often the best remedy if the P wants to prevent harm/more harm from occurring. Leads to problems for court re: whether P has standing or case/controversy. If P wants TRO granted to prevent D from taking certain action and as part of proof, P needs to show TRO will prevent harm that hasn’t yet occurred, the court may say the P needs to prove the harm will occur w/out the TRO. Because contempt can occur, courts only want to grant injunctions when the P proves it is necessary to prevent harm. Need to have real threat of harm when seeking for the court to prevent harm that has not yet occurred.
d) Reparative injunctions: restores P to preexisting entitlement
e) Structural injunctions: rare; injunction restructures an entire area by taking it over; i.e., school desegregation, prison reform. Controversial b/c they take over power from the executive branch.
3. FRCP 65: Procedural Requirements for TROs & Injunctions. Pertains only to TROs and prelim injunctions (interlocutory orders).   
a) Timeline: TRO → Prelim injunctions → Perm injunctions. Test for prelim injunction is the same as TRO but analysis likely will differ b/c facts are more developed by the time the party seeks a prelim injunction.
(1) Don’t need TRO before prelim or prelim before perm if not needed. 
(2) If you seek TRO, you MUST also seek prelim injunction b/c TRO is of extremely short duration (max 28 days absent parties’ agreement to extend). 
b) Ex parte TRO: granted w/out notice & hearing solely on reps by P’s atty. For this reason, it’s dangerous; therefore, rule sets reqs that the court must follow if it might grant a TRO. Might be sought & granted in situations where D may destroy evidence if noticed w/ hearing; also might be granted in domestic violence cases to protect moving party from harm. 
(1) 2 reqs for ex parte TROs: (1) specific acts in affidavit clearly show immediate injury will result to movant before adverse party can be heard; and (2) movant’s atty certifies in writing any efforts made to give notice and reason why notice should not be required. 
c) Contents: TROs issued w/out notice must contain specific details: i.e., when it was issued, description of injury, etc. 
d) Expiration: The TRO expires after 14 days from entry date, unless extended for good cause for another 14 days (max 28 days) or the adverse party consents to a longer extension, which they might agree to b/c it shows good faith or b/c they can’t make it to hearing for prelim injunction and they want more time to prepare or are trying to settle. 
(1) 14 day limit also applies to a noticed TRO. Courts interpret the rule to apply to noticed TROs, even though the rule only mentions ex parte TROs. 
e) Expediting prelim injunction hearing after ex parte TRO: if TRO is issued w/out notice, the motion for prelim injunction must be set at the earliest possible time, taking precedence over all other court matters except hearings on older matters of the same character. Court must dissolve TRO if the party that obtained the order fails to proceed w/ the motion. 
f) Security (bond requirement to obtain interlocutory relief): movant must give proper security to pay costs/damages of party if wrongfully restrained in order for court to issue TRO/prelim injunction. Underscores how powerful the remedy is & why there have to be safeguards b/c highly likely court will make a mistake since it’s granted early in a case, only based on parties’ reps about what they think the facts will be (high risk of error). 
(1) Although required by the rule, many courts have dispensed w/ the bond requirement or required only a nominal amount often either b/c the P is a public interest group or doesn’t have adequate assets. 
(2) In general, if party obtains a TRO and posted a bond for it to become effective, but then P loses on motion for prelim injunction & D emerges victorious after having a TRO entered against it, the P owes money up to the amount of the bond (injunction bond rule) b/c the TRO was wrongfully granted & D was wrongfully enjoined. Means it’s risky for P to obtain TRO/prelim injunction b/c could have to pay off bond, which covers damages to the wrongfully enjoined party. 
(3) D has to prove the TRO monetarily damaged it to get the money; they only get compensated for the damage they suffered. Bond sets the ceiling that the wrongfully enjoined party can get. No c/a if no bond posted. Bond can also be increased upon showing by the D of add’l damages caused by wrongfully issued injunction.
g) Persons bound: in personam order also binds contemnor’s aiders/abettors, agents, successors, those cognizant of injunction, those acting in concert w/ contemnor, & class members of a class action suit. Can’t get around an order by having someone else go out and perform the prohibited work for the enjoined person. Agent could be jailed for violating the injunction on behalf of the person restrained. 
h) Prelim injunctions: court can’t grant a prelim injunction w/out a hearing; adversary hearing is required & notice must be given. Prelim injunction can never be granted ex parte b/c hearing & notice is required. 
i) Consolidating hearing w/ trial on the merits: court could say the case is factually simple that they will have a prelim injunction hearing that will also become the trial on the merits. Prelim injunction may become a perm injunction in that case. 
4. Substantive Standards for TROs & Injunctions: 
a) Substantive criteria for issuing an injunctive relief (traditional test):
(1) P must show:
(a) Substantial likelihood of success on the substantive merits (must show actual success on the merits for a perm injunction)
(b) Likelihood of suffering irreparable harm in the absence of an injunction: 
(i) Inadequate legal remedy (Legal remedies can be inadequate b/c the D is insolvent, in which case an injunction is the better remedy, or because it’s better to prevent the harm than provide substitutionary damages after harm has occurred, like w/ constitutional rights)
(ii) Urgent need for prelim relief (not required for perm injunction)
(iii) Harm is serious, not trivial
(c) Balance of equities/hardships favors granting injunction (movant must prove his harm will be worse if the injunction doesn’t issue than the non-moving party will be hurt if it does issue)
(d) Public interest favors grant of injunction 
b) Clinton (TRO), Adams (prelim), Force (perm): all deal with girls suing under section 1983 of the Civil Rights Act to participate in “boys’ sports” → similar analysis, though seeking different relief. All opinions are from trial courts, which give the actual content of the order. 
(1) Clinton v. Nagy: substantive standards for obtaining equitable remedy.
(a) Clinton seeks a TRO, which is typically sought very early in a case (usually the same day as the complaint or the day after the complaint). TRO is a form of emergency order, even if it’s noticed. A TRO is typically sought before discovery has begun. From the court’s perspective, the facts aren’t known and they know nothing about the case, yet are being asked to enter a ruling against the D.
(b) Purpose of TRO: to have a mechanism to prevent immediate, serious harm that is going to get worse and needs to be stopped. TROs are typically framed in terms of prohibitory orders. In this situation, P shouldn’t have to wait to stop the harm if it’s serious and immediate enough. Waiting to sue for money damages later is inadequate. TRO is designed to preserve status quo until hearing on prelim injunction. At the hearing, the court can decide to grant the prelim injunction. If prelim injunction is granted, that’s designed to preserve the status quo until the end of trial. Prelim injunction is appealable per statute; if not overturned, it’ll last until the end of trial. At the end of trial, there will be a perm injunction (appealable order b/c final) that ends the prelim injunction.  
(c) TRO only lasts until the hearing on the prelim injunction (TRO won’t last all the way to trial). For the hearing on the prelim injunction, parties typically seek expedited discovery to be more fully informed (not completely informed b/c no trial, only hearing).
(d) Ps sought emergency relief b/c she wanted this to take effect before the last 2 games of the season so she could participate. P would lose these benefits unless the court takes immediate action (similar facts in all TRO cases that the Ps want to prevent immediate harm from happening). 
(e) Notice the way the P framed the TRO: moving party needs to write the order they want the court to give. Court can revise it, but the party has to draft the order. Cases will discuss what the P asked for. 
(i) Here, P was NOT asking the court to put her in the game (which would have been a mandatory injunction). Instead, the proposed order was to prevent the coach from prohibiting her from qualifying to play (framed as a prohibitive TRO). Coach would not be violating TRO just by not putting her in the game, but he couldn’t categorically state that she couldn’t qualify to play at all. 
(2) Adams Case: trial court action; courts issue a prohibitory prelim injunction from keeping P off wrestling team
(a) Court analyzing a prelim injunction (TRO was previously issued); order extended thrice by consent of parties (rule that parties can stipulate to an extension; here, the parties extended b/c they were trying to settle the case). 
(b) Court runs through the requirements of whether to grant prelim injunction: P is likely to succeed on the merits b/c likely to prove 1983 violation since P’s EP rights were violated; there’s irreparable injury b/c P alleged deprivation of constitutional rights, which is itself irreparable harm (harm is serious, not trivial, there’s an urgent need for immediate relief, and her legal remedy is inadequate) even though she could get damages for violation of equal rights (courts only want to use equitable relief if legal relief is inadequate; therefore, court can’t properly grant equitable relief if legal relief would be adequate); balance of hardships weighs in P’s favor; public interest favors granting the injunction. 
(3) Force Case: analyzes perm injunctions at trial court level
(a) Female student wants to play on boys’ football team; claiming EP violation under section 1983
(b) Court said that by time service of process had been obtained, the football season was over. Case still goes forward b/c P wants a perm injunction that would implement a ruling benefiting future people. 
(c) Requirements for perm injunction: ordered at the end of a case
(i) Actual success on the merits
(a) Force opinion mostly deals w/ merits; P showed success based on EP violation. 
(ii) Likely to suffer irreparable harm w/out injunction (don’t need to show urgent need for relief b/c perm injunction protects P into the future)
(a) Inadequate legal remedy: look at whether legal remedy of damages would be as good as the injunction. When dealing w/ constitutional rights, money damages almost always aren’t as good as equitable relief. 
(b) Harm is serious, not trivial
(iii) Balance of equities/hardships favors grant of injunction
(iv) Public interest does not disfavor grant of injunction. Here, public interest favors granting injunction enjoining constitutional rights violations. 
5. Ex parte TROs: unlike noticed TROs, ex parte TROs are served w/out notice.
a) Reserved for emergency situations w/out notice to the D; has to fulfill certain procedural requirements (affidavit, verified complaint, expedited hearing). 
(1) Court is predicting solely based on P’s atty whether to grant ex parte TRO. 
(2) Court is directed to put a hearing on calendar for prelim injunction ASAP, which protects the D’s rights in case the P was lying. 
(3) Guarantee of a quick hearing is necessary to avoid DP violations. Protections enable remedy to work, but to prevent abuses of it.
(4) Ex parte TRO justified where harm to P is immediate (i.e., destruction of evidence, domestic violence). 
(5) Attys supposed to be scrupulously honest at an ex parte proceeding. 
(6) If ex parte TRO is denied, you can seek a noticed TRO or prelim injunction later. 
b) Marquette Case (ex parte TRO granted due to threat of domestic violence)
(1) P needed ex parte relief b/c of ongoing threat of domestic violence from ex-husband (immediate harm); P had to prove to the court there was a real threat of violence for the ex parte TRO to issue. No notice required b/c the very fact of giving notice to the D might make the D react violently, esp b/c there is a history of domestic violence. 
(2) Court grants ex parte TRO to prohibit the D from contacting P. D claimed ex parte TRO denied him his liberty to visit his children. 
(3) Appellate court applied Mathews balancing test: government’s interest in preventing domestic violence outweighed D’s inability to see his children.
c) In re Vuitton Case (ex parte TRO for concern over destroyed evidence)
(1) Court issued ex parte TRO to preserve evidence for further adjudication at hearing & trial. 
(2) P sought ex parte TRO to preserve evidence of trademark infringement by counterfeit products. P feared evidence would be destroyed if D got notice; court agreed that P presented enough evidence that evidence destruction was a real risk if the D got notice. 
d) Reno Air Case (TRO must be clear about the enjoined conduct for D to be in contempt)
(1) Ex parte TRO means D has no time to plan how to comply w/ the court order; D served w/ an injunction and must obey it at the time they’re served w/ it, even though they had no notice (which is why they get a fast hearing expedited before all other matters except those of the same nature).
(2) In this case, P got ex parte TRO prohibiting D from selling similar merchandise the day before the air show. TRO prohibited D from selling any goods bearing trademarks set out in App’x F, which did not clearly explain what they were prohibited from selling. D tried to comply w/ the TRO b/c he stopped selling shirts w/ specific design shown in App’x F, but kept selling other items. 
(3) 6 months later, P returned to court and filed a motion to hold D in contempt for violating the TRO for still selling certain items. Contempt request denied; there should have been notice. Here, P could find D. Although this was trademark infringement, the order was too vague/not specific enough, so contempt sanction had to be reversed. For remedy to be effective, the order has to be clear enough for the D to be able to obey it. Excuse for contempt for disobeying order: the order was vague and the D couldn’t comply.  
e) Morgan Stanley Case
(1) Facts: MS seeks TRO against former employees for violating non-solicitation agreement; all factors weighed against the movants.
(2) Court Analysis: court applied traditional test; all factors favor former employees. TRO denied. 
(a) Court starts w/ irreparable harm: MS did not satisfy b/c there was an adequate legal remedy in the form of damages (calculable damages alone are insufficient to establish irreparable harm). 
(b) Likelihood of success on the merits: not likely b/c non-solicitation clause is overbroad and unenforceable under GA law. 
(c) Balance of Equities: hardship on the non-moving parties if the injunction is granted is far greater than hardship on the employer if the injunction is not granted. 
(d) Public Interest: injunctive relief is not in the public interest b/c clients need to be able to talk w/ trusted advisors
(3) MS could seek a prelim injunction after denial of TRO. Likely won’t succeed absent significant change in facts, since the TRO was denied.  
f) Index Newspaper Case: 1A protections
(1) Facts: Request for prohibitory TRO/prelim injunction (& ultimately, a perm injunction) by a group of journalists/legal observers who were attacked by federal defendants while reporting on George Floyd protests. 
(2) Analysis: 
(a) Court mentions sliding scale/alternative/serious questions test: can get TRO by satisfying either of the 2 tests: either the traditional test or the sliding scale test. 
(b) Court also discusses standing, which typically happens in the context of declaratory judgments. When party seeks declaratory judgment, arg is basically about standing: to bring an action in fed court, have to have article III standing, which requires case/controversy. P asks for declaration declaring the rights of the parties. Have to show an actual, concrete dispute b/w the parties. Here, Ds argued Ps lacked standing b/c they allegedly relied on past illegal conduct and therefore shouldn’t be able to get an injunction, which is forward looking, and they also allegedly have other legal remedies. Court rejects these arguments: not just about past illegal conduct; rather, also about an ongoing course of conduct. The fed Ds are engaging in a pattern of past conduct, which makes the court predict that if they’re not enjoined, this will continue. Backward looking relief would not provide the relief the Ps are requesting. 
(c) There’s also a chilling of 1A rights based on Ps’ fear of Ds’ alleged conduct. Legal remedy not adequate when constitutional rights are being threatened b/c protecting the constitutional rights from being violated is a far better remedy than a substitutionary damages remedy. 
(3) TRO Factors
(a) Likelihood of success on the merits is satisfied: court divides it by each claim (1A retaliation claim → yes; claim for right of access → yes, news-gathering activities protected by 1A). 
(i) Alternative Qs test: Serious questions raised on merits → if balance of hardships tips sharply in favor of movant, movant can get injunction if the other 2 factors are met (public interest and irreparable harm) if there are serious Qs as to merits.
(b) Irreparable harm: alleged violation of 1A rights is irreparable harm (inadequate legal remedy, serious harm, urgent need for relief b/c it’s an ongoing protest covered by the news media). 
(c) Public Interest & Balance of Equities: court groups these together under 1 heading. Granting injunction is in favor of public interest b/c upholding 1A is of interest to the public. Hardship to moving party if injunction isn’t granted is greater than hardship to D if injunction is granted, who argues generic interests in maintaining order on public property and permitting court access (Ds conceded they had no evidence to support this argument).   
(4) TRO: granted; text of order is included in opinion. Contains numbered paragraphs specifying what the Ds are enjoined from doing. Also includes instances where TRO wouldn’t be violated by way of fairness to the Ds. Court also makes clear not to disobey order; otherwise, they’ll be held in crim contempt. Mentions supervisors the court will go after if the TRO is violated. Court didn’t require Ps to post bond security (although required by the rules, some courts say it’s not mandatory and can be waived; others require only $1 bond). Court expedites discovery, which is how the parties move to a meaningful prelim injunction hearing. TRO expires in 14 days absent extension by the court or agreement by the parties. 
(5) At prelim injunction hearing, facts will be more developed. If facts don’t substantially change and law is correct, government should fold. Getting court to grant TRO may mean you win the whole case b/c D decides, based on TRO grant, that they should give up. 
g) Novoa v. GEO Group Case: denial of TRO b/c public interest element not satisfied.
(1) Facts: ex parte app for mandatory TRO requiring PPE measures for nationwide class of current and former immigrant detainees detained by private company running detention facilities for immigrant detainees. Substantive claim: Ds violating forced labor provisions of a federal statute. 
(2) Court Analysis: Denies TRO. Doesn’t mean Ps lost the case; TRO is an interlocutory emergency remedy. Purpose of TRO is to preserve status quo and prevent irreparable harm until a prelim hearing can occur. 
(a) Standard for issuing TRO is identical to standard for issuing prelim injunction. 2 tests: traditional test or sliding scale test (serious Qs test). Can obtain TRO by satisfying either one. Here, neither test was satisfied. 
(i) Likelihood of success on the merits was based on victim trafficking protection act: Ps are likely to succeed. Judge predicts Ps will succeed b/c Ds are probably violating the federal law. 
(a) There is at least a serious question of success on the merits re whether the intensified cleaning regime w/out PPE exceeds the permissible limits of the trafficking victim protection act. 
(ii) Irreparable harm: Ps arguing they might get COVID w/out proper PPE (court says that’s satisfied b/c human health is at risk → serious harm, urgent need for relief, and inadequate legal remedy). Ps didn’t claim that being forced to do more cleanup work was irreparable harm b/c legal remedy of calculable damages would be adequate for that labor.  
(iii) Balance of Equities and Public Interest: Ps met burden on balance of equities b/c their health is at stake if the injunction is not granted, & hardship to D does not outweigh the Ps’ hardship. BUT: Ps lose on public interest point: there was inadequate PPE available and they shouldn’t hire additional cleaning staff. Court doesn’t want to grant injunction that they think the D might not be able to do, b/c D can be held in criminal contempt for not following the TRO. 
(b) Ps can renew request for prelim injunction later, should the facts change and it becomes clear the Ds can supply the PPE.
6. Sliding Scale/Serious Questions/Alternative Test 
a) Even if not likely to succeed on likelihood of merits, P might win if they can show serious questions as to the merits & the balance of hardships tips sharply in P’s favor (factors 1 and 3 slide against each other), and the other 2 factors (public interest & irreparable harm) are satisfied as normal. 
b) Alternative Test: Factors 1 and 3 slide against each other (movant can make up for one factor if the other factor is weaker). If can’t show likelihood of success, P can make a lesser showing that serious Qs go to the merits. If P can show serious Qs as to merits, can get TRO if balance of equities tips sharply in movant’s favor and the other 2 traditional elements are satisfied. In jurisdictions that adopt an alternative test, movant can obtain TRO/prelim injunction upon proof of either the traditional or alternative test. 
(1) → Serious Qs going to the merits (lesser showing than likelihood of success)
(2) Likely to suffer irreparable harm 
(a) Inadequate legal remedy
(b) Urgent need for immediate prelim relief
(c) Harm is serious, not trivial
(3) → Balance of equities tips sharply in P’s favor
(4) Public interest favors granting injunction 
c) Save Our Sonoran Case (NOTE: no longer good law b/c used version of sliding scale test that SC disapproved of in Winter)
(1) Case re: violation of environmental statute. P (members of environmental org who lived near gated community) sues under NEPA for injunctive relief against proposed developer and army corps of engineer, arguing D could not dredge and fill washes w/out filing an environmental analysis.
(2) P got a TRO and a prelim injunction; losing party appealed to Ninth Circuit (remember prelim injunction is an appealable order). Ninth Circuit affirmed, using outdated sliding scale test.
(a) Might use alternative test if P cannot show likelihood of success (first prong of the traditional test; could be that current precedent isn’t in P’s favor or that the precedent isn’t well developed). 
(i) Courts developed alternative test on the theory that equity is flexible and able to be balanced. If P can only show serious questions, which is less than likelihood, P has to make up for that by showing balance of hardships tips sharply in P’s favor (these 2 prongs slide against each other; strength in one makes up for weakness in the other) - if P can satisfy this test, P’s entitled to prelim injunction or TRO. P must still show the other 2 prongs as in the traditional test. If it’s very likely P will succeed on the merits, don’t have to show a sharp tipping of balance of hardships in P’s favor.
(3) Decision affirmed; standard of review is abuse of discretion (very deferential standard of review). Because it’s discretionary, it’s difficult to overturn on appeal.
d) Winter Case: Disapproved of Sonoran sliding scale test. 
(1) Navy using sonar equipment as part of their training w/out filing an environmental impact stmt as required by NEPA. Environmental group sued, claiming the Navy violated NEPA.
(2) Remedy sought: injunction and declaratory judgment (often paired as a remedy in litigation). Granted to Ps in district court, prohibiting the Navy from using sonar in its exercises. This is a prohibitory injunction to stop the Navy from using sonar (easier to get than a mandatory injunction to get a party to start doing something, which may upset the status quo). Status quo is putting the parties back where they were before bad stuff happened. 
(3) SCOTUS: Movant has to show serious questions as to the merits and that the balance of equities tips sharply in the movant’s favor, as well as irreparable harm and that public interest favors granting the injunction. 
(a) Court also focuses on public interest & balance of hardships (balance is b/w national security versus environmental concerns; court holds nat’l security is superior). Passage of time consideration is also true on balance of hardships prong; likely a greater hardship the longer the injunction lasts. 
e) Citigroup Case 
(1) VCG, a hedge fund (investment fund that trades in liquid assets), entered into a brokerage services agreement w/ CGMI requiring CGMI to provide prime brokerage services by clearing and settling trades in fixed income securities for VCG. VCG entered into a credit default swap agreement w/ Citibank and alleged it was a customer of CGMI, which acted as a middleman w/ respect to the series of transactions culminating in the credit default swap agreement w/ Citibank. Citibank declared a writedown of the assets covered in its credit default swap agreement w/ VCG, triggering VCG’s obligation to pay Citibank $10 million. 
(2) Prelim injunction sought; Trial court held movant did not show probable success on the merits, but did show serious Qs on the merits and balance of hardships tipped sharply in their favor, which was enough to obtain prelim injunction.
(3) Appeal in this case was on the basis that Winters disapproved serious questions test. Court said Winters did NOT remove the sliding scale test, just altered it. 
f) CDI Energy Case (8th circuit)
(1) CDI sells and services equipment for use in the oilfield industry and maintains 3 of its employees started a competing company, WRP. CDI alleged the employees stole proprietary information and solicited business from CDI’s clients while still employed by CDI, taking away CDI’s clientele. While the employees worked for CDI, CDI encouraged them to solicit business from the competitor’s clients and bring those clients with them to CDI. One of the competitor’s clients accounted for approximately half of CDI’s business. 
(2) Sliding scale test is still good law. Court looks at likelihood of success of each of P’s claims separately; just need sufficient showing on 1 cause of action to obtain remedy. In this case, P had likelihood of success on some claims but not others. 
(a) Court notes that if there’s zero likelihood of success, movant is not entitled to remedy. 
(3) Balance of harms cuts against P b/c legal damages were an adequate remedy. 
7. Bond Requirement
a) FRCP 65(c) Bond Requirement: deters filings & protects the D in the event of an erroneously issued injunction; bond requirement ONLY applies to TROs and prelim injunctions, NOT perm injunctions (b/c at that point, the court has all the case info). Practical limitation on seeking injunctive remedies; if P doesn’t think they have a good chance to prevail, they shouldn’t seek the injunction. 
(1) Rule Text: Court may issue prelim injunction/TRO only if the movant gives security in an amount the court considers proper to cover damages of any party found to be wrongfully enjoined/restrained: promise to pay if the injunction the trial court grants is either reversed or a higher court denies the injunction. Have to build in safeguards for the D for issuance of injunction b/c D has no other c/a (due process consideration). 
(a) Statutory exception for US officers, who don’t have to post a bond. Lack of other exceptions gives circuit courts the green light to invent exceptions, which SCOTUS has never disapproved of.
(2) Purposes of Bond Requirement: (1) protects the D from wrongful enjoinment by a TRO or prelim injunction b/c since this remedy occurs early in the case, there’s a high risk of error when the judge hasn’t heard many of the facts & law (and, in the case of an ex parte TRO, hasn’t heard from the D’s side) (not a concern for perm injunctions, which occur after the trial when the judge has had time to review the info); (2) deter filings of TROs/prelim injunctions b/c to get one, P has to promise to pay money if the relief is later found to have been erroneously granted.
(a) Substantive requirements deter frivolous pldgs b/c P has to show substantial likelihood on the merits + other factors (traditional tests) or, under the alternative test, serious questions to the merits + balance of hardships tips sharply in P’s favor, plus satisfaction of the other 2 factors. 
(b) Bond requirement mainly serves to deter TROs/prelim injunctions generally b/c P runs the risk of losing money if the court later finds the injunctive relief shouldn’t have been granted and P then has to pay the bond.
(3) Is the Bond Rule Mandatory or Discretionary?
(a) Rule makes bonds sound mandatory, but many courts treat the bond as discretionary and don’t require it for indigent/public interest Ps. 
(b) Amount of the bond is discretionary; some courts who view the bond as mandatory require a bond, but only of a nominal amount.
(i) 2 types of Ps most likely to get a nominal bond or no bond are indigent Ps and public interest Ps.
(c) Other courts go further and say the bond is discretionary. SCOTUS has never authoritatively answered whether the bond is discretionary.
(4) Palmyra Board Case (bond discretionary for indigent Ps)
(a) Facts:
(i) Parents wanted mandatory injunction to get public school to pay their son’s private school tuition. Substantive basis for claim: federal statute violation (Rehabilitation Act). 
(ii) School board says court should require a bond if a later court determines the school board actually didn’t owe the money. 
(iii) D usually asks the court to fix a bond for a particular amount (D can later request the bond amount be raised upon evidence that damages are greater than initially anticipated). Here, school board asks for a bond for the total amount of the son’s tuition. 
(iv) The family objected to the bond b/c they couldn’t afford it. 
(b) Issue: whether the bond requirement is mandatory or is it discretionary. 
(c) Result: court says no bond is required. There are exceptions in case law for indigent and public interest Ps. 
(i) Court strikes a balance b/c protecting the D and deterring the P from seeking this form of relief versus P’s access to justice if they couldn’t get injunctive relief b/c they can’t afford it.  
(5) Injunction Bond Rule: bond amount caps D’s recoverable damages.
(a) Party injured by issuance of injunction later determined to be erroneous has no action for damages in the absence of a bond (if there is no bond, then there is no action on the bond or way for D to get compensation for losses caused by issuance of erroneous injunction; underscores why D insists for there to be a bond).
(b) Bond also fixes a ceiling on the amount of recoverable damages even if the amount of provable damages is higher → reason why D asks for a bond that is sufficiently high to cover costs of erroneously issued injunction. D is in a position to ask for damages based on a prediction of what the D will suffer if the injunction issues, which is hard to predict at the beginning of a case. D can ask for the bond to increase during the case if the injunction is going to cost them additional money, more than the D considered when they asked for the initial bond. Court will have hearings to determine whether D’s excess damages are true. 
(6) Recovery of Bond & Damages: rebuttable presumption that wrongfully enjoined D can recover from execution of the whole bond.
(a) Nintendo Case: analyzes when a party is wrongfully enjoined and the damages the D can recover 
(i) $15 million bond posted by P to obtain prelim injunction against D in copyright infringement case. P lost the case on the merits b/c there was no copyright infringement.    
(ii) Trial court says the D was wrongfully enjoined and entitled to the full $15 million bond as compensatory damages.
(iii) Ninth circuit affirmed that D was wrongfully enjoined and entitled to bond:
(a) Here, D had right to do what P alleged was copyright infringement and was therefore wrongfully enjoined. 
(iv) Court says it’s a rebuttable presumption that the wrongfully enjoined party gets the bond amount. Nintendo was given opp to show it would be inequitable for Galoob to recover damages on the bond. 
(v) Bond is NOT a penalty: In this case, full amount of the bond was executed. However, if you’re wrongfully enjoined, you get your provable damages caused by wrongful issuance of injunction for compensation. Have to prove damages to reasonable certainty; they can’t just be speculative (D needs to use a methodology to tell the court how much they’ve lost). D can only get those losses that are caused by the wrongful injunction. Bond is not a penalty, but rather a ceiling on the amount of damages. Here, D proved the amount of damages, so $15 million was appropriate. Wrongful injunction has to cause those damages. 
(b) Another issue: whether in addition to compensation, you can also get atty fees attributable to defense on injunction → most jurisdictions allow this.
(c) Bond requirement raises costs and risks to P: when seeking prelim injunction or TRO; bond sets up a financial deterrent that P doesn’t have when seeking legal remedies. Raises concerns re: access to justice. Also underscores theme re: in hierarchy of remedies, the equitable remedies are considered the “extraordinary” remedies that are subject to extra rules making them harder to get. Have to consider whether the remedy sought costs/risks more; need to discuss this w/ client b/c P could lose money if seek a preliminary injunction/TRO. 
8. Permanent Injunctions
a) Overview
(1) Final order that occurs at the end of the trial. No bond required b/c at this point, the court heard all evidence. Perm injunctions are appealable b/c they’re final orders. No requirement to seek TRO or prelim injunction before seeking a perm injunction; P needs those injunctions to hold something in place (preserve SQ) until something else can happen. Perm injunctions could potentially continue forever.
b) Cases re Perm Injunctions: focus is on inadequacy of legal remedies requirement (part of irreparable harm requirement).
(1) Walgreen Co. v. Sara Creek Property: breach of K case (equitable remedies not the norm in K breach cases; legal remedies are the most typical for breach of K damages)
(a) Facts: Lease agreement b/w Walgreens & SCP (landlord of shopping center). Agreement had a clause that the mall was forbidden from leasing space to another tenant who could potentially compete with Walgreens. SC told W it intended to lease space to a competitor. W regarded this as a breach of K and sought a perm injunction. 
(i) Efficient breach of K (important: for cost-benefit analysis): performing under the K is more economically harmful than paying the other party damages for breaching the K. Non-breaching party is satisfied w/ the damages. Breaching party has opportunity to make more money, which is more efficient, which public policy does not want to deter. Parties can breach K at any time by paying the other party off. Damages put the non-breaching party back in the position they would have been in had the K been performed (expectancy damages) or if K was never entered into in the first place (reliance damages).    
(b) Remedy Analysis: 
(i) Perm injunction issued; SCP couldn’t lease space to competitor during W’s lease. SCP appealed and argued W’s legal damages were adequate following efficient breach of K theory. Perm injunction affirmed. On appellate review, standard of review is abuse of discretion (the most deferential standard of review). 
(ii) Posner opinion: focuses on economic analysis in comparing the legal remedy w/ the equitable remedy. He compares the costs and benefits of damages to the costs and benefits of injunctions (choice of remedies requires balance b/w costs and benefits of each). If the remedies tie, it would go to damages, which is the ordinary remedy, whereas an injunction is the extraordinary remedy. 
(a) Injunctions: 
(i) A benefit is that it shifts the burden of determining the cost of the D’s conduct from the court to the parties, meaning the parties can negotiate the injunction. Party against whom injunction is granted has ability to offer to pay the other person off if they can be released from the injunction and dissolve the case. The parties are setting the value of the D’s conduct, as opposed to the court/jury fixing damages for the D’s conduct. Parties can settle the case either before or after trial. Good b/c parties are forced to negotiate in a way they’re not otherwise if damages are awarded.
(ii) A cost is that an injunction requires the court to supervise the injunction. Enforcement mechanism of an injunction is contempt, which goes to the same judge that issued the injunction. The court has to continually be available to the party that got the injunction. Not so w/ damages, which is enforceable by going after someone’s money (same judge not involved in supervising that). Another cost is forcing the parties to negotiate when one party is in a weaker bargaining position and the parties can’t make a deal (bilateral monopoly problem).
(b) Damages
(i) Benefit: damages don’t need continuous court supervision, no bilateral monopoly problem.
(ii) Cost: judicial determination b/c it’s difficult and requires parties to present evidence to prove damages to a reasonable certainty as opposed to being speculative (may need an expert for this). There’s also an intrinsic uncertainty w/ damages, which are never exact. In the hands of a jury, damages are especially uncertain. 
(c) Time span of damages often magnifies these problems: here, it was a 10 year lease so computation of damages required a prediction, which creates a genuinely imprecise measure of damages. In this case, damages would be costly and inaccurate, whereas injunction would be better due to little/no judicial supervision in this particular case. No third parties would be harmed in the injunction. It may harm the other pharmacy, but that’s not a permanent problem b/c these harms could be dealt w/ during negotiations (other various costs would also be the topic of negotiations, which Posner doesn’t consider bad). 
(d) Ultimate conclusion: trial court’s issuance of perm injunction was not an abuse of discretion. 
(2)  eBay v. Mercexchange: this case develops the test for a perm injunction; no general rule issued for patent infringement cases; all cases must be analyzed on their facts. 
(a) Patent infringement suit: type of case where injunctions are routinely granted; although, you still can’t say categorically that injunctive relief will be granted in these types of cases. It’s always a case by case basis when determining whether to issue an injunction.
(b) M sued E, claiming E infringed M’s patent. Parties tried to reach a licensing agreement but were unable to. There was a jury trial b/c damages were sought. Even if you seek damages and an injunction, the damages part allows for a jury, but the equitable relief does not. However, success of merits factor of injunctive relief test will come from the jury; the judge will then use the jury’s findings when determining whether to issue equitable relief. 
(c) Jury found for M on damages part. Judge decides injunctive relief not granted b/c irreparable harm not shown. Federal circuit reversed and applied general rule for patent infringement cases that injunctive relief is the standard remedy for such cases provided infringement and validity are shown.
(d) SCOTUS: There is no categorical entitlement to an injunction or a non-injunction. Equity is not meant to be set in rigid categories like legal remedies are. No affirmance of district court, which also did not apply the proper test and set up a categorical denial. Both of the lower courts were wrong. SCOTUS remanded to district court to apply the correct test. 
(i) Test for Perm Injunctions:
(a) P must show:
(i) Actual success on the merits (have to show substantive right to remedy; for perm injunctions, this is shown by winning) (in this case, party needs to prove infringement. If proven, party can get injunction upon satisfaction of other factors). 
(ii) That P is likely to suffer irreparable harm in the absence of an injunction (inadequate legal remedy; harm is serious, not trivial) 
(iii) Balance of equities/balance of hardships favors grant of injunction; 
(iv) Public interest does not disfavor grant of injunction.
(3)  Smith Case
(a) Perm injunction sought to prevent tobacco smoke exposure by an employee. 
(b) Test for perm injunctions:
(i) Actual success on the merits: court found employer violated state law requiring employers to maintain a safe workplace for employees.
(ii) Irreparable harm: harm is serious, not trivial (long term health effects); inadequate legal remedy (damages not as good as injunction preventing the harm in cases of long-term health risks). 
(iii) Balance of equities: favors granting the injunction. Balance hardship to party seeking injunction if it doesn’t issue (physical illness) to hardship suffered by non-moving party if the injunction does issue (D has to provide a safe workplace, which is outweighed by the P’s harm). 
(a) No sliding scale test for perm injunctions b/c now there’s actual success (no prediction re success on the merits) so balance of equities has to tip in the moving party’s favor. 
(iv) Public interest: not disserved by granting the injunction. It’s in the public interest to protect workers’ health. 
B. AFFIRMATIVE DEFENSES TO EQUITABLE RELIEF: D has to raise the defense and prove it to the court.
1. Unclean Hands:
a) Defense: Court can refuse to give P remedy if the P has unclean hands, even if P could otherwise obtain the remedy. Equitable relief is closed if P has bad behavior transgressing equitable standards of conduct pertaining to the controversy/matter in which P seeks equitable relief (past conduct has to be connected to the equitable relief sought/the matter being litigated). Court doesn’t have to invoke this defense (it’s discretionary), but it can if the court believes the conditions for the defense are met. 
b) Salomon Smith Case: unclean hands defense to equitable relief
(1) P sues former employee seeking to restrain the employee from disclosing inside customer info to his new employer. 
(2) Unclean hands problem: former employee did the exact same thing to his previous employer by obtaining that employer’s inside customer info and disclosing it to the current movants. P is now trying to stop D from doing the same thing. Court says P is guilty of the same conduct they’re claiming the employee is guilty of, which is a basis for denying the request for an injunction. Note: denial of injunctive relief is an appealable order.
(a) P argued the court shouldn’t deny injunction b/c D’s conduct was worse than what they did. Notice that D’s conduct is not considered when applying the unclean hands defense; only focus is on P’s misconduct.  
c) CA also allows unclean hands defense when the remedy is legal (happens rarely). Rationale is that law & equity courts merged.
2. Laches: Equitable defense for a time delay issue; discretionary defense (courts may find the requirements satisfied, but might choose not to allow the defense anyway for other reasons). 
a) P should be barred from proceeding in a claim for equitable relief if (1) the P has unreasonably delayed in bringing the case (a delay alone is not enough; has to be something the P could have avoided and didn’t); and (2) delay causes undue prejudice to the D (indication: D’s reliance/expenditures, lost evidence or unavailability of witnesses). 
b) Vineberg Case: neither unreasonable delay nor undue prejudice → laches inapplicable
(1) Heirs of deceased Jewish man sought to recover his artwork, which was seized by Nazis. The heirs eventually found the art belonged to a baroness. Lower court ordered replevin (return of an item; considered a specific legal remedy), rejecting laches defense (equitable defense used in a legal case).
(2) Court defines laches as an unreasonable delay in prosecuting the claim and detrimental reliance on D’s part (form of prejudice). Court affirms trial court; defense was deficient on both requirements: there was no unreasonable delay (D didn’t even attempt to argue this; despite passage of time, owner tried to get paintings back as soon as he could and then his heirs tried to find them), nor was there prejudice (D argued this, but failed b/c prejudice isn’t shown nor did D point to any particular docs that might have shown prejudice: prejudice arises out of lost evidence, unavailability of important Ws, conveyance of property in dispute to BFP (in which case, D might not be able to get it back), or expenditure of resources in reliance on expectations). D didn’t prove either parts of the defense.
c) Daingerfield Case: unreasonable delay, but no undue prejudice → laches inapplicable
(1) Action to set aside an agreement regarding a building project entered into 16 years ago. 
(2) Court defines laches as inexcusable delay and undue prejudice. Court found that even though there was an inexcusable delay, there was no undue prejudice. 
(a) Reason why there’s no undue prejudice is tied to specific facts: building project never commenced, so no expenditure on D’s part in reliance on the agreement. 
(3) If only a short period of time elapses, undue prejudice must be greater. If delay is lengthy, lesser prejudice is required (sliding scale of factors). 
C. APPEALS FROM INJUNCTION RULINGS
1. Perm Injunctions: appealable b/c these are final rulings. 
2. Prelim Injunctions: not final; interlocutory. However, grant or denial of prelim injunction is appealable per statute. 
3. TRO: not final; interlocutory. Generally not appealable b/c TRO has short duration of 28 days at most (unless parties consent to longer time); ex parte TROs are also not appealable b/c both parties need to be heard at trial level; trial court should have full review of facts and law before reviewing a TRO on appeal. Once there’s a prelim injunction hearing, then there’s enough info to issue a reasoned opinion. 
a) Exceptions to non-appealability of TROs rule: 
(1) If a TRO is extended beyond permissible time by the court, it will be deemed appealable (some courts deem it a prelim injunction). Impermissible extension is beyond 28 days w/out parties’ consent. 
(2) When a TRO has the effect of a final decision, it’s appealable. Broad idea that, if in interests of justice, appellate court should take appeal of TRO b/c it’s functioning like a final judgment. Example: mandatory order to do something that can’t be undone (i.e., ordering the D to tear down a fence), this should be appealable b/c has the effect of a final decision and D can’t avoid TRO w/out being held in contempt. 
(a) When fed district court denies TRO, fed app courts are generally less apt to exercise their jurisdiction. Exception applies more often when the TRO is mandatory b/c it could really screw the D over.
4. Pre-appeal injunctive relief: staying the injunction
a) When D appeals from an injunction ruling (prelim or perm) to tear down a fence for encroachment, even if D files an appeal, D has to obey the injunction in the meantime. If D files an appeal and doesn’t follow the injunction, D could be held in contempt. D gets around this by staying the injunction pending the outcome of the appeal. No automatic stay; D has to ask for a stay at the time D files an appeal. 
b) After trial judge enters order against D, and D knows he’s going to appeal it, D asks trial judge to stay the injunction pending the appeal. If trial judge says yes, order is stayed, meaning D doesn’t have to tear fence down b/c order hasn’t taken effect and trial judge holds it up until the appeal. If trial judge denies request for a stay, D immediately asks appellate court for a stay of the trial court’s action. 
c) Forms of pre-appeal injunctive relief: stay of grant of injunction (party against whom injunction has been granted); injunction pending appeal (party filing appeal asked for injunction & it was denied, but now wants this injunction pending the appeal’s outcome). 
d) If D is prohibited from doing something, P may want to ask the court for an injunction that D can’t start doing something until D goes through the appeal process.
e) No automatic stay in federal court. No state permits automatic injunction pending appeal. However, some states (including CA) have a different rule: automatic stay of a mandatory injunction created by filing of an appeal; prohibitory injunctions are stayed only on a showing of hardship. 
f) MI Coalition Case
(1) Ps produced radioactive waste. They sought perm injunction prohibiting certain states from denying them access to waste disposal sites. Ds appealed that grant of a perm injunction to app court. Ds made a motion to stay the perm injunction pending a full hearing on the appeal (didn’t want injunction in place during the time leading up to a final decision on the merits on appeal; wanted to deny Ps’ access to disposal sites during pending appeal). District court denied request for stay. 
(2) Ds went to app court to seek a stay of the perm injunction pending outcome of appeal on the case. Standards used for determining whether stay should be granted: court considers the same 4 factors whether to grant prelim injunction/TRO: D satisfies all 4. Until appeal is decided, injunction does not take effect (stay puts a pause on the order pending appeal and the D doesn’t have to obey it). 
D. MODIFICATION AND DISSOLUTION OF PERMANENT INJUNCTIONS
1. Overview
a) Perm injunctions are final orders; they’re appealable and don’t simply end on their own. Court will engage in ongoing supervision of order for as long as needed (unlike damages; where court’s job is done upon entry of judgment). 
b) Perm injunctions can be modified or dissolved by the trial court at court’s discretion. 
(1) FRCP 60(b)(5): Party may be relieved from final judgment if applying it prospectively is no longer equitable (used by courts to modify or dissolve a perm injunction). 
(a) Consent decree: settlement involving an agreed-upon injunction. Often in the context of a structural injunction (i.e., court is taking over control of a school district to desegregate; taking over control of jail to ameliorate unconstitutional conditions). Court agrees action should be taken under power of special master. Consent decree w/ injunction that court will control something is a perm injunction.
c) Party against whom injunction is granted may seek injunction modification b/c they think they fulfilled the injunction; party who sought injunction may also seek modification if the facts change. One party typically moves for modification or dissolution; court rarely does it on their own but has an interest in allowing for modification b/c the court has to supervise the injunction and doesn’t want to enforce an injunction that wasn’t clear in the first instance. 
d) Standard to modify/dissolve: court may relieve party of injunction if it’s no longer equitable to enforce it; consent decree can be modified/dissolved upon a significant change in facts or law. Modification only applies to perm injunctions, as they could potentially last forever and should not continue if they become inequitable to enforce.
e) Court needs to have this power b/c perm injunction might not dissolve on its own; could potentially last forever. Court has to have a mechanism to modify/dissolve injunction if perm injunction has no ending point.
f) Provisional TROs/prelim injunctions can be modified on the fly. Don’t need to move for dissolution/modification b/c it gets modified/dissolved on its own at the hearing; these don’t last forever, but rather only last until the adjudication is over. 
g) Decision whether to modify/dissolve injunction is an appealable order. Party can always ask for a stay of a court’s ruling.
2. Cases
a) Dowell Case: structural injunction involving desegregation of school
(1) Facts: School sought dissolution of decree requiring desegregation, arguing it satisfied the injunction. Decree was intended as a temporary measure to remedy past discrimination (perm injunction, but not meant to last forever). School board complied w/ injunction for 13 years (fed court supervising school board activities for this time). 8 years after trial court thought this was over, Ps moved to reopen the case, arguing segregation had not ended in OK City schools. Trial court declined to reopen case, saying goals of desegregation were met. 10th circuit reversed, stating injunction was not dissolved just b/c case was closed. Trial court dissolved injunction on remand. Appellate court reversed again and said it had to be dissolved unless Swift doctrine satisfied. 
(2) SCOTUS reversed 10th circuit, holding the Swift standard should not have been applied. Instead, trial court should use “significant change in facts/law” standard, which is the dominant test for modifying/dissolving injunctions. On remand, injunction was dissolved b/c desegregation goals had been satisfied. 
E. CONTEMPT SANCTIONS FOR DISOBEYING INJUNCTION
1. Overview
a) Contempt is the enforcement mechanism for injunctions.
b) Contempt types: civil (civil compensatory contempt and civil coercive contempt) & criminal (crime to willfully violate an injunction from a civil case, which may involve imprisonment). Client could be fined or jailed to coerce compliance (civil coercive contempt), or client could be made to pay damages to the party that got the injunction (civil compensatory contempt). Contempt can be used for TRO, prelim or perm injunction → any court order has to be obeyed, even if the injunction is ultimately found to be unconstitutional. 
c) Procedure: Criminal type is governed by crim pro (right to jury trial where afforded); civ type is governed by civ pro (party lacks certain rights in that setting b/c not charged w/ a crime). 
d) Courts’ perspective: opinions often directed at lower courts, telling them the form of contempt they should be using. When a lower court has not distinguished well b/w crim contempt and civ contempt, the problem lies w/in the Bill of Rights: crim D has different rights than a civ D b/c crim D has certain rights, trial court needs to give crim D those rights where it’s appropriate. If higher court says it was crim contempt, doesn’t matter that lower court said it was civ contempt. 
e) Purpose of 3 forms of contempt: P can go to court and ask the court to compensate them for damages (civil comp contempt), coerce the D into obeying the order by fine or imprisonment (civil coercive contempt), or punish the D for willfully violating the court order (criminal contempt), all for the contemnor’s single violation. Each type needs to follow proper procedure. All 3 types could apply b/c each type serves different purposes. 
(1) Indirect criminal contempt: purpose is to punish the crim D for past crime (willful violation of court order). Only proper use is when the court’s purpose is to punish the contemnor for willful violation of the court order. Indirect purpose: vindication of court’s authority by punishing the contemnor for the past violation. Crim contempt is a crime in every respect. Defense lawyers argue crim contempt must be prosecuted by prosecutors, not private attys/P’s lawyer (unless prosecutor is unavailable, then it can be handled by a disinterested private atty). 
(2) Civ coercive contempt: designed to coerce the contemnor into obeying the court order in the future. Civ coercive contempt sanctions imposed when the D has been found in contempt, and it looks like the D is inclined to violate the injunction continuously if a sanction isn’t imposed. Designed to coerce future compliance w/ the injunction. This form of contempt does not look backwards to compensate P for past violations, but rather looks forward and coerces D to obey the injunction (although coercive & compensatory contempt sanctions are frequently combined). Civ coercive contempt is conditional and purgeable; it should only be used as a sanction when coercion is possible. P has to make a showing that coercion is needed (i.e., P has evidence that the D will continue violating the injunction). 
(3) Civ compensatory contempt: designed to compensate the person who got the injunction for the costs attributable to the violation of the court order. Might be measured in the same way as compensatory damages - looking at harms to the P caused by the violation of the court order. Could also be measured by restitution (amount of unfair gains/profits the other party gained by violating the injunction, such as violating court order not to engage in copyright infringement). Asks how the contempt harmed the P and how the court can compensate the P for losses caused or unjust gains on D’s part to which the P is entitled. 
f) Vacating Underlying Equitable Order
(1) For indirect crim contempt, there is no effect on sanction b/c the violation of the court order is a crime like any other crime. 
(2) For civ compensatory & civ coercive contempt, the sanction is vacated if the underlying order is vacated; i.e., if money had already been paid, it would be refunded.
2. Cases
a) Young v. US Case (interested private atty shouldn’t prosecute crim contempt case)
(1) Facts: Ds were counterfeiting LV bags (trademark infringement). LV sued to get rid of counterfeiting and got an injunction to prohibit trademark infringement. LV contacted by their attys, who asked to be appointed as special prosecutors in sting operation, which the trial court approved. 
(2) Trial court suggested attys tell federal prosecutors of the impending investigation, which they did. US atty said they didn’t want to prosecute (prosecutors have discretion). Sting was successful, LV’s attys got crim contempt sanctions against counterfeiters - 3 pleaded guilty, 1 sentenced to prison following jury trial. Appellate court affirmed, holding an interested atty is often the only source of info to prosecute a crim contempt case. 
(3) SCOTUS reversed and said trial court couldn’t do this - fed judges have inherent power to appoint private attys as prosecutors, but fed judge MUST refer crim contempt case to US atty’s office BEFORE appointing a private prosecutor. If a judge finds it necessary to appoint a private prosecutor, then the judge cannot appoint the P’s own lawyer; rather, the lawyer must be disinterested. 
(a) Prosecutors are not like attys in terms of ethical obligations; rather, prosecutors are trying to achieve justice, not just win. If prosecutor believes someone isn’t guilty, they’re not supposed to continue the case - this is why crim contempt sanctions should be prosecuted by a prosecutor or a disinterested private prosecutor. Not OK for a victim's atty to be a prosecutor in a crim case. 
b) Cancer case: trade name infringement; unjust enrichment restitution measure.
(1) P had trade name registration and claimed the D used a confusingly similar name w/ negative ramifications, and which caused confusion. The court permanently enjoined the D from using the name in a prohibitory & mandatory injunction (court which hears this case is the same court that issued the injunction - part of the court’s continued supervision. Crim contempt doesn’t usually go to the same judge that issued the injunction b/c case involves adjudication of a crime). D violated the injunction (178 violations).  
(2) Contempt is violation of a court order (must be followed, even if later erroneously issued). Court notes wilfulness is not required for civ contempt (could be negligence/simply haven’t complied w/ the injunction), unlike crim contempt. Party may be held in civ contempt only if there is a (1) clear/unambiguous order, (2) non compliance is proved clearly and convincingly (more than preponderance of evidence), and (3) D has not been reasonably diligent/energetic in attempting to accomplish what was ordered. Perfection is not required; courts are looking for substantial compliance. 
(3) Court found the D was in contempt. If there’s contempt, court has to decide sanction. Compensatory damages require proof to reasonable certainty about what P’s lost as a result of D disobeying the court order - usually measured the way compensatory damages are measured by how much the P has been harmed. If P can’t show an amount of harm, then P should look at restitutionary measure if P can alternatively prove D has been unjustly enriched monetarily and use that as P’s measure. Restitution comes in several forms, some legal (quasi-K) and some equitable (constructive trust/equitable lien). Rare for courts to require the P to prove legal remedy is inadequate when seeking restitution; rather, it’s often just a better option (tactical choice) b/c P can’t show losses. P’s atty looks at which measure gets the most money. 
(a) In this case, the court used a restitutionary measure (measured by what the D has unjustly gained). If D in this case unjustly gained money by using P’s trade name in violation of injunction, then amounts shown by P to have been gained by D must be given to P. Court orders discovery to determine D’s unjust enrichment.
(4) Atty’s fees: P can get atty fees attributable to violation of injunction as a line item. Some jurisdictions require a showing of wilfulness to get atty fees. Most federal courts don’t impose a wilfulness requirement for atty fees; rather, it’s just considered a form of compensation. 
c) Wronke v. Madigan (civ coercive contempt; contemnor holds the keys to purge)
(1) D held in contempt for failing to pay child support (violated court order). State court judge thought D’s violations would continue w/out coercion and thus imposed an indefinite civil coercive sanction: judges allowed to put people in jail as a civ coercive contempt sanction (no jury even though you might be in jail, b/c it’s a civ case & fines/jail can be purged by compliance). Judges can use all kinds of tools to coerce; most typical is ordering increasing per diem fine or putting someone in jail until they agree to comply w/ the court order → not criminal b/c purpose is not to punish, but to coerce. Another distinction from criminal contempt is the ability to purge the contempt by swearing you’re going to obey the injunction & actually obey it. Additionally, criminal imprisonment is for a definite term, whereas civ imprisonment is indefinite b/c it can end at any time. 
(2) Wronke was imprisoned for 3 years and files a writ of habeas corpus on the grounds that he had not gotten a jury trial. SCOTUS has held that if a sanction is more than 6 months in jail, then there’s a constitutional right to a jury in criminal cases. W also argued being held indefinitely violates his constitutional rights.
(3) Court says: Wronke’s argument fails b/c this isn’t criminal contempt, but civil coercive contempt. Court didn’t sentence W to more than 6 months and he always had the ability to get out of jail, just by swearing he would pay child support. He’s being held indefinitely only b/c he’s not obeying the court order. W had the keys to purge the contempt the whole time. 
d) Bagwell Case: illustrates blurred line b/w civ coercive & crim contempt.
(1) Ps were coal companies, who sued to enjoin union from conducting illegal strike-related activities. Lower court issued a mixed mandatory/prohibitory injunction prohibiting the union from doing illegal activities, which they violated. Contempt hearing did not have a jury; there were 7 subsequent contempt hearings, also all w/out a jury, but the court used beyond a reasonable doubt standard. Lower court then imposed a sanction that had some characteristics of both crim & civ contempt (fines for future violations of injunction that was retracted b/c that looked like a penalty, which was criminal in nature). Subsequent violations discussed in subsequent contempt hearings were violent; fines added up to $64 million in fines. Issue is whether the sanctions were civ or crim; if crim, lower court had to give the D all of the crim rights, including a jury trial. 
(2) Criminal fines are for a definite amount and are paid to the government. Civ coercive fines are also paid to the government (not to the P, as are civil compensatory fines). Can’t tell from the fact that the court ordered D to pay fine to the government whether it’s civ or crim contempt sanction. If it’s crim, there’s a right to counsel, wilfulness required, jury trial if it’s serious sanction, etc., none of which is required for civ contempt sanctions. Whether it’s crim or civ tells us what rights the D had to have before the sanctions were imposed. Big Q is whether D had the right to a jury trial. 
(a) Because the fines were serious criminal fines, the Ds had a right to a jury trial. More than 6 months’ imprisonment is serious, mandating a jury trial. Court said this was a serious fine (millions of dollars), which points to crim sanction (no bright line re what’s serious). There is a difference b/w civ coercive contempt & crim contempt. Depends on the “character of the relief” to determine whether the sanction is criminal or civ coercive & whether the court followed the proper procedure → right to jury trial turns on this characterization.  
(i) Characterization/purpose of contempt: contempt sanction is civil if it’s remedial for P’s behalf (compensating P or designed to coerce the D to obey the injunction for the P’s benefit). If contempt sanction is punitive for past behavior, then it’s criminal. Civil coercive sanction can be purged (contemnor can escape penalty by obeying injunction); if it can’t be purged, it looks more like a punishment for past acts that D can’t get out of. Monetary fines are civil if they’re compensatory or measured by D’s wrongful gains, or coercive w/ a purge clause. 
(b) Ultimate holding: the fine was not seen as coercive or compensatory, but rather was serious & criminal b/c there was no opp for contemnors to purge it; therefore, it was punitive. It was also a complex injunction for out of court disobedience, requiring fact finding, for which a jury was needed to determine the facts. If it’s complex, a jury should be awarded. If it’s a criminal sanction, D is entitled to criminal rights. Fine did not have opp to purge, so it was a criminal fine; therefore, it was punishment.
(c) Takeaway: crim contempt sanctions require Ds to have a jury trial for serious violations. Case may have turned on the complexity of the underlying court order that was violated; in those cases, a jury may be required. 
e) US v. TN case: creative solutions to implement structural injunction reorganizing an institution; hard to get government to obey injunction.
(a) TN had unconstitutional conditions at the society. Court issued a prelim injunction against the state to bring the facility into compliance w/ the facility. A detailed plan was formulated to remedy the unconstitutional conditions. Court appointed a monitor to oversee the state’s compliance w/ the plan (helps the court to administer the settlement agreement). Monitor’s powers included conducting periodic compliance reviews w/ reports to the court. 
(b) State found it difficult to comply w/ the plan and couldn’t meet the various deadlines, which the monitor discovered during her periodic investigations. TN gave up on trying to comply w/ the consent decree. Some of the residents died b/c of the facility conditions. 
(c) Court held a compliance hearing to determine whether TN was in contempt, and if so, the type of sanctions to impose. Court goes through findings that the state was not in compliance. There could be a problem w/ fining the government, b/c it may not have any effect and they’re sued in their capacity, which may not have a coercive effect at all. 
(d) Court says you can use creative sanctions; court is not limited in what it can do to coerce sanctions. Here, the court had the commissioner spend every fourth weekend at the facility until the state was in full compliance. Court again found the state was out of compliance, which shows the coercive sanction didn’t work. 
(e) Trial judge holds another hearing to determine whether to modify the civ coercive sanction to make it effective. Court determines state’s in contempt; b/c of state’s non-compliance, the $1K per diem fine remained in place, but the quasi-imprisonment of the monitor is modified. Commissioner was the wrong person to single out. Court revised the order to cover different people. In lieu of the requirement for the commissioner, four different people had to be available every fourth weekend to coerce compliance. Court also says the US needed to submit a comprehensive legal analysis of what remedies might be used. TN may submit its own proposed remedial sanctions. Court is welcoming the parties’ help for creative solutions to coerce compliance. 
(f) Takeaway: coercive sanction where the court made the director spend time at the facility didn’t work, so court did something else creative. It’s hard to coerce a governmental entity to obey a court order if they don’t do it on their own.
(2) Persons Bound by Court Decree
(a) Courts of equity are limited in who they can bind and hold in contempt for violating an injunction. Parties are bound by the injunction. To ensure party doesn’t try to use agents/others to violate the injunction, the courts have created a finite list of ppl who can also be bound by an equitable decree. 
(i) 6 categories of people bound by injunction: agents, aiders/abettors, persons cognizant of decree, successors, those in contact w/ particular subject of injunction, and members of the same class in a class action suit. 
(ii) If these people don’t have notice of the injunction, they can’t be held in contempt for violating the injunction. They also have to be acting w/ the goal to aid the contemnor in violating the injunction.
(b) 2 elements to prove acting in concert: (1) state of mind (notice of injunction); (2) association: challenged action must have been taken to help the person subject to the decree in violating it.
(c) Roe v. Operation Rescue; People v. Conrad
(i) Ps obtained injunctions to stop picketing in front of abortion clinics. In Roe, the injunction was against OR and Terry, as well as certain non-parties who had actual notice of the injunction and violated it by acting in concert w/ OR. These people therefore could be held liable for violating the injunction.
(ii) In Conrad, the people challenged for their actions had no connection to the enjoined party. Mere mutuality of purpose is insufficient to bring the person within the injunction’s bounds; therefore, they were not acting in concert and were not guilty of contempt. 
(3) Collateral Bar Doctrine: collateral challenge is not permitted when the Ds are held in crim contempt unless the order is transparently invalid. 
(a) Overview
(i) Must a D in an equitable action appeal the grant of the injunction directly in order to challenge it or can the party who’s enjoined violate it, be charged w/ contempt, and at the contempt hearing argue that the underlying injunction is invalid (collateral attack). NO for crim contempt sanctions unless the injunction is transparently invalid.
(ii) Common tactic in challenging statutes to violate it and then argue it’s unconstitutional at the contempt hearing (collateral attack). 
(b) Walker Case: 
(i) Facts: civil rights protests in AL. The Ds announced their intention to march on Easter weekend. Birmingham officials were racist and didn’t want the march to occur. Officials got state to issue ex parte TRO to prohibit the march. Ds were served w/ order & issued stmt that they would not back down and held protests anyway. Court held them in crim contempt for wilful violation of the TRO. They didn’t seek a stay of the injunction partially b/c they thought recourse to AL courts wouldn’t work; also, there was a religious angle to holding the march on Easter. Court held Ds should have instead tried to get a stay of the injunction rather than violating it and then arguing it was unconstitutional at the contempt hearing. 
(a) Court also said it would be different if the TRO was transparently invalid, which sets up rule that you can collaterally attack injunction’s validity if it’s transparently invalid. When the injunction’s not transparently invalid, it has to be obeyed, even if it’s later found to be invalid b/c it’s a crime to violate a court order. 
(ii) If you’re charged w/ crim contempt and the injunction’s not transparently invalid, you can’t collaterally attack the validity of the injunction in a contempt proceeding after violating the injunction. To be safe, D must file an appeal, ask trial court first for a stay of the injunction, then appellate court if trial refuses. If trial gives stay, then injunction’s not applicable during pendency of appeal (normal path to take). If instead, you do what the ministers did (violate and then challenge constitutionality of injunction in the contempt case), SC held they couldn’t do that b/c the injunction wasn’t transparently invalid (the collateral bar rule). 
(iii) This rule pertains only to crim contempt sanctions. If it’s civil contempt, you are allowed to collaterally attack the validity of the injunction, and if it’s invalid, the civil sanction is removed. 
(iv) This rule’s not followed uniformly in state supreme courts (in CA, you can collaterally attack a crim contempt sanction). TX & WA have followed CA approach.   
(v) If injunction is a prior restraint on speech, it’s facially invalid. 
F. FIRST AMENDMENT CONSIDERATIONS
1. Overview: 
a) 2 forms: (1) P seeks injunction to protect 1A rights (routine), or (2) P seeks injunction that infringes on D’s 1A rights.
(1) When P’s 1A rights are at risk, protecting those rights via injunction is a mainstream remedy sought that is not difficult to obtain → injunction is often the preferred remedy when legal remedies are inadequate b/c hard to specify what the damages are. Better for constitutional rights not to be violated in the first place, as opposed to compensating the Ds for harms already violated. To get an injunction, P has to show their 1A rights are more likely than not to be infringed upon in the future, which shows the harm’s irreparable due to the genuine future threat to P’s constitutional rights. 
(2) When P seeks an injunction that impinges on the D’s 1A rights:
(a) In re Providence: 
(i) Newspaper could mount collateral attack on the injunction’s constitutionality b/c the injunction was transparently invalid b/c it’s a prior restraint on pure speech.When there’s pure speech, injunctions constituting prior restraints can’t be upheld and are presumptively invalid in terms of their constitutionality. 
(ii) A prior restraint prevents speech before it occurs. This is such a big problem b/c the order prevents speech from ever getting out there. When dealing w/ an injunction, you’re dealing with only 1 judge w/ the ability to prevent speech being made before it’s made. Timing of the speech is critical: if it’s delayed, it has an impact. Prior restraint also chills speech, making people think they can’t say what they want, and therefore aren’t going to say it → speakers will be deterred from speaking, which is bad for 1A (also bad for the right of listeners to hear/read the actual truth of news). Courts are reluctant to issue an injunction restraining speech in defamation cases before the speech occurs, b/c could amount to chilling of speech and infringe D’s 1A rights. 
(3) Carroll Case: ex parte TRO not OK when 1A rights are at stake 
(a) White supremacist org held a rally and planned to resume it the following night. People of the county didn’t want another rally by white supremacists. County officials went to state court the day after the first part of the rally and sought ex parte TRO, which was granted and forbids the Ds from continuing the rally that night. The court issued the TRO, followed by a trial, where it was extended from 10 days to 10 months (appealable order). White supremacists appealed; the MD high court reversed the 10 month order but said the 10 day order was fine.   
(b) SCOTUS addressed ex parte TROs when 1A’s implicated. Held: the ex parte TRO was improper b/c of basic infirmity in procedure by which it was obtained → it was obtained w/out notice or a hearing. 
(4) Nazi Case: immediate appellate review necessary when 1A rights are at stake
(a) Nazi group announced it would march in a Chicago suburb that was heavily inhabited by Jewish people. City officials were alarmed; went to court and got prelim injunction to prohibit the Nazi march. Prelim injunction was issued and had broad parameters. Appellate court & state supreme court denied a stay of the injunction, which would’ve allowed the Nazis to march. Nazis appeal the injunction on 1A grounds. 
(b) SCOTUS heard the case 6 weeks after the trial court injunction. Court held: state courts should’ve granted a stay of the injunction, which would’ve freed the Nazis to march. If a state seeks to impose a restraint of this kind, it must provide procedural safeguards, including immediate appellate review, which the state failed to do. Case was remanded; IL state court heard the case on its merits and held the city had not met its heavy burden on overcoming the presumption of prior restraint on free speech, so the injunction was unconstitutional. New injunction allowed the march in all respects except displaying swastika. Nazis asked to stay the new injunction, which the court denied, but set up an expedited briefing schedule. Nazis then asked Justice Stevens to stay injunction pending appeal, which was denied. Court ultimately held swastika-bearing also couldn’t be enjoined; injunction against Nazi march was completely invalidated on 1A grounds.   
(5) Galella v. Onassis: injunction protecting 1A rights can’t be overbroad.
(a) Onassis sued Galella, who followed her for 10 years & sold her photos; he engaged in aggressive tactics against her & her children; she sued for malicious prosecution, assault, IIED, and an injunction; everything was dropped except for the injunction. 
(b) Trial court granted ex parte TRO for Onassis, setting $10K bond, and set hearing for prelim injunction. Galella violated the TRO and was later ordered to show cause why he should not be held in contempt (first contempt proceeding dropped). Court later revised TRO w/ respect to distance Galella had to keep away and entered another order to show cause for violation. Trial court found Galella committed many torts. There was no adequate legal remedy b/c of recurring invasion of Onassis’s rights & damages were difficult to quantify in monetary damages. Court also found there was an imminent threat of future invasions. Public interest also favored an injunction; D’s 1A argument was weak b/c the photos were not of particular importance and the balance was against Galella.     
(c) Onassis proposed a very broad permanent injunction, which would have completely banned Galella from photographing her. Court said this would be overbroad and used the balancing of hardships to craft an injunction where the balance of hardships does not tip against issuing the injunction. Court fixed terms to make the injunction work: i.e., imposed space limits. Injunction also needed to be clear to be enforceable. District court found Galella in contempt & used civ compensatory contempt. 
(d) Galella appealed decision, arguing that the 1A set up a wall of immunity, which Court said was not true. However, the injunction that was issued was overbroad, in part out of 1A concerns.  
(e) G argued an injunction would improperly impinge his 1A rights to take photos of Onassis & her children. 
(f) Court held the 1A is not absolute & does not protect commission of crimes/torts in news gathering. However, court narrowed the scope of the injunction, stating the injunction was broader than required to protect Onassis. 
(g) Courts often say an injunction should be no broader than necessary to protect the person seeking the injunction (flexible rule). One way courts narrow injunctions: when they’re balancing the hardships to the parties. In that balancing, the court tinkers w/ the content of the injunction to make it work. Instead of remanding, appellate court stated how the injunction should be narrowed (here, Galella allowed to get closer to Onassis). Trial court granted narrower injunction than what Onassis initially requested, which was way overbroad.  
(h) Galella continued to take photos that violated the injunction, followed by more contempt hearings. Trial court later added provisions to the injunction regarding the children specifically. Onassis returned to court 6 years later, seeking contempt sanctions, including comp damages & coercive fines and jail and court-initiated crim contempt proceedings (illustrates all types of contempt sanctions sought). Galella ended up settling contempt proceeding for $10K. 
G. DEFAMATION CONSIDERATIONS
1. Overview: 
a) Equity does not typically enjoin defamation before it’s happened (general maxim). Normal remedy is to allow defamation to occur first and then adjudicate & award damages for the defamation. If future defamation is threatened and past defamation occurred, probably easier to get an injunction b/c speech is already considered defamatory and is likely to happen again. Cases that allow for future restraint against defamation typically had prior adjudication finding speech to be defamatory (false w/ defamatory meaning; i.e., saying something damaging to the party being defamed). Whether the speech is defamatory is a jury question. Less of a problem in cases w/ perm injunctions, where there’s been a hearing on the merits; when it’s a TRO/prelim injunction, it’s a bigger problem b/c there’s only a prediction of what the merits would be w/out a jury; only a judge predicting whether something will be defamatory or not. 
b) In defamation cases, jury decides whether speech was defamatory to determine whether to award damages. Judge is bound by jury’s findings of fact unless clearly erroneous. If judge is issuing perm injunction, and there was a jury, the jury would’ve decided the defamatory nature of the speech. When the safeguards are taken away, and the judge takes away speech based on a prediction, that creates the chilling effect on speech. 
2. Kramer v. Thompson: mandatory retraction not a traditional remedy
a) Note: Balboa Island case: perm injunction was upheld; the speech was already labeled defamatory by regular adjudication. Courts can ask for advisory juries where legal issues are raised, including defamation cases → allows judge to get jury’s opinion, which influences judge’s decision whether to award equitable relief. 
3. Bingham v. Struve: 1A not completely protected for matters of private concern.
a) Lawyer and his wife sue a former client/protestor, seeking a preliminary injunction to prohibit former client from picketing and making defamatory accusations. Substantive basis of claim: intentional infliction of emotional distress & defamation. Money damages & injunction were sought. 
b) Trial court denied prelim injunction. Appellate court reversed, holding Ps were entitled to an injunction. D’s 1A arg was not strong b/c it was a matter of private, not public concern. Where the speech is of public concern or includes a public figure, the 1A values for D are at their highest. In Bingham, this was a lesser protection of speech b/c it was purely private. No final ruling on whether the speech was true or defamatory, b/c no adjudication on that → restraint on that speech could violate 1A, but the court believes the defamatory speech does not advance important societal interests → prediction that speech is defamatory. 
H. NATIONWIDE INJUNCTIONS
1. Overview
a) Once a court has PJ and SMJ, court’s injunction covers the D, no matter where the D goes. No territorial limit on the sweep of an injunction. 
(1) Example: once the court issued injunction against Galella, he could be in violation of that injunction regardless of what state G’s photographing Onassis in. No matter where Onassis went, she could enforce the injunction against G by going back to the trial judge that issued the injunction. Court can modify the injunction at the contempt hearings. Court’s jurisdiction in issuing the injunction covers the administration of the injunction → this could create a practical hassle & expense if the enjoined party moved. 
b) Problems w/ enforcement of nationwide injunctions & contempt. If the judge is in NY, P has to go to NY judge to enforce the order in the different state if that’s where the D’s violating the injunction. 
(1) The government doesn’t like to be enjoined nationwide. If the D is an agency/official of the government and is enjoined from deporting a P on the grounds it violates federal immigration laws, can that injunction be used nationwide by similarly situated persons who weren’t parties to the original injunction? In such cases, the judge intended the order to be nationwide in scope, even if certain people weren’t Ps to the actual lawsuit. 
c) Arguments for/against nationwide injunctions: leads to forum shopping to go to more conservative/liberal jurisdictions. Alternative: for census, circuits would only be able to count those people in their own circuits b/c federal action could not go beyond its own circuit. Conservative scholars argue circuit splits are preferable to nationwide injunctions. Proponents of nationwide injunctions argue scope of injunction should be determined by what will afford the P complete relief. 
2. Cases re Nationwide Injunctions
a) East Bay Sanctuary: immigration laws need to be uniform
(1) Refugee Act of 1980 (part of INA): law recognizes refugees fleeing persecution don’t have to suffer more than they have to; they have a right to equal treatment for adjudication of asylum claims. In 2018, DOJ & Homeland Security Dept adopted a rule & Trump issued proclamation that stripped asylum eligibility for every migrant crossing into the US b/w designated ports of entry; i.e., made it more difficult to obtain asylum eligibility. 
(2) Procedural history: TRO first issued, enjoining the rule’s enforcement; TRO substantive test was applied → there was a likelihood of success on the merits b/c rule violated the statute; or at the very least, serious questions were raised for alternative test & balance of hardships tipped sharply in migrants’ favor. There was also an inadequate legal remedy, urgent need for relief & harm was serious (irreparable harm) and public interest favored the injunction. Government filed motion for stay pending appeal to enforce the law during the pending appeals process, which the court denied b/c government didn’t have strong likelihood of success on the merits; other substantive reqs also applied when determining whether to issue a stay. Prelim injunction issues; government appealed. 
(3) Appellate court affirms district court’s grant of preliminary injunction. Court reviewed the merits, citing Winter. Court applies sliding scale test from Winter (factors 1 and 3 slide against each other). Balance of hardships & public interest merged together and were both in favor of the moving party; balance of hardship tipped sharply in moving party’s favor; therefore, only needed serious questions as to merits, even though here it was likely they would succeed on the merits. District court did not abuse its discretion by issuing the injunction. 
(a) Injunctive relief should be no more burdensome than necessary to provide complete relief to the Ps (to give complete relief, this injunction had to have a nationwide effect or at least beyond the sitting circuit). This injunction applied broadly to asylum seekers, including outside CA. Ds enjoined as needed to protect Ps’ rights. 
(i) Court also notes: uniformity needed in immigration policies. Therefore, court wants to cover everything (universal basis).   
(4) Precedent works differently in the area of injunctions (have weaker force): request for emergency TRO goes to motions panel (needed to hear emergency appeals), which decides the case rapidly. On appeal, the appellate court is not bound by the motions panel (no deference given to decisions under extreme time pressure).        
b) Innovation Law Lab: immigration laws need to be uniform.
(1) Ps sought injunction against migrant protection protocols requiring asylum seekers to wait in Mexico while their claims were adjudicated. District court entered prelim injunction, holding protocols violated the Administrative Procedure Act; the government appealed. This injunction dealt w/ US-Mexican border (deals w/ more than the sitting circuit). 
(2) Procedural history: abuse of discretion standard; court cites to Winter. 
(3) Appellate court affirms nationwide preliminary injunction, applying the substantive test. Court analyzed both traditional & sliding scale tests; moving party satisfied both (note: only have to pass one test). 
(a) Nationwide scope issue: although increasingly controversial, this injunction only extends along the Mexican border. District court didn’t abuse its discretion w/ the scope encompassing the entire Mexican border. Ps need complete relief & uniformity of immigration laws. Other circuit involved had also issued a nationwide injunction; therefore, outside court was not likely to disagree w/ this opinion. 
c) City of SF: injunction limited to only CA, which provided the Ps complete relief & accomplished injunction’s purpose.
(1) Atty general & DOJ told cities & counties they could not remain “sanctuary cities” and receive federal funding. District court in SF issues perm injunction enjoining Ds from using certification conditions to prevent funding and controversially extended relief to the entire country; court entered declaratory relief that sanctuary rules were permissible. Government appeals. 
(2) Appellate court affirms perm injunction, but vacates the nationwide scope of the injunction under abuse of discretion standard: district courts abuse discretion when they rely on erroneous legal standard/finding of fact. An overbroad injunction is an abuse of discretion. Court goes through injunction requirements & upholds injunction, but vacates nationwide scope. District court abused its discretion by issuing nationwide relief w/out determining whether Ps needed an injunction of that scope to recover and have complete relief. Injunction can’t be overbroad and go beyond the court’s power. On remand, need to analyze: the Ps established no nexus b/w their claimed injuries & the nationwide operation of the challenged condition; no reason why limitation to state boundaries shouldn’t afford the Ps complete relief. Broad relief must be necessary to give the prevailing parties the relief to which they’re entitled. This injunction was not narrowly tailored geographically and had to be limited to CA. Limiting this injunction to CA would grant the Ps clear relief. What the Ps need for complete relief sets the geographic limit (in this case, CA); not clear why anyone outside CA needs this relief. What will satisfy the Ps’ complete relief determines the geographic scope of injunction. 
III. SUBSTITUTIONARY RELIEF: DAMAGES
A. Overview: major distinction b/w K and tort damages
1. Distinction b/w legal & equitable remedies: D gets a jury w/ legal, but not equitable, remedies. Another difference is how these remedies are enforced: injunctions are issued against the D’s person and require future court supervision & are enforced through contempt power of court; legal remedies are a legal judgment issued against the D’s assets.
2. Classifications: Many legal remedies are substitutionary remedies (i.e., damages: money awarded in judgment as substitutes for the right/interest that was invaded); injunctions are usually specific remedies (i.e., ordering the government to stop slowing down the mail). However, law recognizes some specific legal remedies (i.e., replevin). 
3. Goals of damages: Overall, goal of damages is to put the P in their rightful position, meaning: 
a) w/in tort law, to put the P back in the position the P would’ve been in had the tort not occurred.
b) In K cases, to put the P back in the position the P would’ve been in had the K been fully performed (expectancy interest/benefit of the bargain) or the reliance interest measure (usually when P can’t prove benefit of the bargain damages; puts the P back in the position they would’ve been in if the K had never been entered into at all → gives P money reflective of OOP expenses the P spent in reliance on the K; usually less money than expectancy damages). 
4. Compensatory damages: designed to compensate P, measured by what the P’s lost (amount of compensatory damages depends on the facts of what the P’s lost, attributable to D). 
a) General vs. Special Damages: difference lies in type of proof required to obtain damages.
(1) Compensatory damages are either general (direct) or special (consequential). 
(a) General damages: compensation for harms caused directly/are generally sustained by the tort. These are damages that would be sought by anyone who suffered the harm/flow naturally from the breach. For example, in a PI case, everyone suffers pain & suffering. 
(b) Special damages: harm that is “special” to the individual P. In a PI case, this would include P’s medical expenses & lost wages/lost earning capacity, which is individual to the P. 
(i) FRCP 9 & similar state rules: special damages must be specifically stated, although don’t have to state the amount. 
5. Incidental damages are typically incurred by the P to mitigate damages. A party has a duty to mitigate damages in both tort & K law (defense to damages if P fails to mitigate); P can’t collect damages that he failed to mitigate. The money P spends to mitigate: gets those as incidental damages b/c P’s expected to mitigate. Non-breaching party must offset damages; any amount of money saved b/c of K breach has to be deducted.
B. Cases re: Damages
1. Molzof: discusses meaning of punitive damages (to punish D for egregious conduct)
a) Facts: P’s claim was governed by Federal Torts Claims Act. FTCA has conditions on which laws apply. Statute is a federal statute which states that state tort law applies. FTCA says P cannot get punitive damages (b/c by statute, can’t get punitive damages against the US). Damages were awarded for suppl medical care, future medicals, loss of enjoyment of life. District court refused to award damages for medical care that would duplicate free medical care and refused to award loss of enjoyment of life damages on the ground that these damages were punitive in nature and therefore not recoverable in an FTCA case.
b) Issue: whether loss of enjoyment of life damages were punitive under the FTCA. 
c) Analysis: No, loss of enjoyment of life damages were not punitive (exemplary) b/c punitive damages have a narrow meaning under CL and under FTCA: damages awarded to punish D for egregiously bad conduct. Compensatory damages mean to put the P back in the P’s rightful position; whereas punitive damages aren’t designed to compensate but to punish. Largest driver of measure of punitive damages is the egregiousness of the D’s conduct. Court says awarding things like future medicals, loss of enjoyment of life aren’t compensatory like paying for past medical bills, but they’re not punitive damages b/c not measured by how bad the D’s conduct is, so they’re allowable under FTCA. 
2. American List Corp: general damages flow naturally from the wrong.
a) Facts: K drafted by D; US News got new owner & canceled K before end of term. P sued for breach & won; question is how damages are measured. Trial court awarded $1.45 million, which was the balance due to the P on the K. 
b) Issue: whether this is a measure of general or special damages. 
c) Rule: General damages flow naturally from the wrong; anyone suffering a breach of K would suffer this type of damage. Special damages include other types of compensatory damages that are special to the P. The more remote the damages are from the wrong, the more likely the court is to label them special damages. General damages are already w/in the parties’ contemplation b/c, as a matter of law, that category of damages is what the parties had to know. Any damages outside that category of the parties’ contemplation are special damages and are only recoverable if the parties foresaw such damages.
(1) Difference matters b/c of the proof required for each type of damages. When the P’s seeking damages, the court has to determine whether the damages sought are direct or consequential b/c if consequential damages are sought, then the P has to make extra proof to get that class of damages & special damages must be specifically stated. 
(2) Hadley rule: Special damages have to be w/in reasonable contemplation of the parties at the time the K was formed/parties foresaw those special damages. Rule forbids recoverability of special damages unless w/in parties’ contemplation: breaching party’s not liable for out-there damages, leading to predictability on the part of a party thinking how much they’ll have to pay in damages if they breach a K. 
(a) Predictability is important in K cases b/c courts don’t want to deter breach of K if it’s economically advantageous to breach for a better deal.
(b) Otherwise, damages are unpredictable like in torts (which is okay, b/c we want to deter tortious activity). K has stricter limits than torts due to desire for predictability.
d) Analysis: 
(1) Court held the damages sought were general damages b/c were in the K, so no Hadley proof re foreseeability was required. Lost revenues were specified in the K itself, so the damages were general damages b/c they arose naturally from the breach. Other courts may consider these special damages, but they were w/in parties’ reasonable contemplation (proof is the K itself) and thus would be foreseeable special damages.  
(2) Note 1: recoverability of damages: fact specificity. Can’t draw broad categories of whether certain damages are always general/special. Ex: if lost profits (typically special) are part of the K, courts may hold these are general rather than special damages b/c they flow naturally from the breach. 
(3) Dobbs example re general & special damages: 
(a) D and P have a K where D sells P property for $100K. If K is breached, to measure general damages requires us to ask how much the property was worth at time of breach. P’s general damages are the difference between the K price & the market price at time of breach, which flow naturally from the breach. If K was for $100K and market was $140K at time of breach, P’s general damages are a $40K profit. D would owe P $40K. If property was not sold and worth more than K amount, P’s aggrieved b/c P would’ve otherwise gained a profit. 
(b) Ask what the special damages would look like: what if, b/c of K breach to buy property, P lost not only the market amount (general damages) but P also had a plan to buy and move into the house, P has to look for alternate housing & now can’t start job on the same day & has to rent somewhere else (these are special damages). P can only get those special damages if P supplies proof that the damages were w/in the reasonable contemplation of the parties at the time the parties entered into the K. Here, D would have to know/should have known P planned to enter and live in the house; also ask whether it was foreseeable that if P couldn’t purchase house, then P would have to find somewhere else to live. 
(4) Hadley v. Baxendale: special damages must be foreseeable & w/in parties’ contemplation to be recoverable.
(a) P ran a mill for grain. The crank shaft at the mill broke; mill is inoperative. P had Ks to sell grain to others. Mill owner Ks with a carrier to deliver the broken mill shaft to a repair place that will use the broken mill shaft as a pattern to make a new one. The carrier, through its own negligence, delayed shipping the broken shaft to the repair shop, causing a delay in getting the shaft back, which caused the mill to lose profits. 
(b) The mill owners sued the carrier, claiming their damages should include the lost profits. The jury was instructed they should consider whether the lost profits were too remote. The jury found a verdict for P for lost profits. Case went on appeal. Carrier wasn’t claiming they weren’t liable for their negligence on the K, which was clearly a breach. However, issue was whether the carrier was liable for lost profits, which are special damages, a step removed & require proof for recoverability.  
(c) Appellate court held: there should be a new trial & explained general vs. special damages. Court says: proper rule is that where 2 parties entered a K, which one has breached, the damages should be as much as those arising naturally from the breach (general), or as such may reasonably be supposed to have been contemplated by the parties at the time they made the K as the probable result of the breach upon proof by the P that they were reasonably in the contemplation of the parties (special). To apply that rule, court finds the only circumstances communicated by Ps to Ds at time of K was that the broken shaft was to be carried and that the Ps owned the mill. Wasn’t foreseeable that the lost profits would occur b/c Ps didn’t inform Ds this was the only mill shaft they had and parties would normally think there’s a spare mill; this wasn’t discussed b/w the parties or made a part of the K. Parties should’ve written this info into the K. If the carrier knew, they might’ve charged Ps more or refused the K. Carrier would not have thought P would suffer lost profits. P never communicated the special circumstances to the D; lost profits can’t be reasonably considered from the breach of K as contemplated by the parties at the time of the K. Therefore, lost profits aren’t recoverable. 
3. Wheeler v. Huston: tort case; P can plead K damages or tort damages in the alternative. 
a) Background: PI case; D denied liability. P prayed for general & special damages (product of past lost wages & past medical expenses). In this case, jury found in special verdict P’s total money damages was the exact amount of the special damages (no apportionment b/w special & general). Jury explained they intended to award past medicals & lost wages. Court reinstructed jury it couldn’t do that (awarding special damages that include medicals and lost wages w/out also awarding general damages). Jury came back w/ an increased amount upon instruction of the trial judge. Court reinstated the first verdict. 
b) Rule: gen and special damages not used in the same way in tort law: 
(1) Gen damages/non-economic damages in PI case is P&S; when a P is physically injured, a type of harm everyone would suffer is pain. CA has statutory caps on non-economic damages. 
(2) Special damages/economic damages: P’s lost wages, medical expenses, etc. 
c) Issue: can a P recover special damages w/out recovering gen damages?
d) Court analysis: there are situations where P can recover special w/out gen, but not often. If P suffers PI, P’s going to get P&S (gen damages) even if it’s a small amount unless it can’t be proved at all (in which case P could still get special damages, even w/out gen damages → rare case w/out P&S). 
(1) Typically, no special damages w/out gen damages. Idea is that anyone who’s physically injured will suffer pain (gen damages). Typically, cannot award lost wages & med expenses w/out some award of P&S UNLESS for some reason there’s no proof of P&S. 
e) Nominal damages: in a negligence case, nom damages aren’t supposed to be recoverable; damages should be compensatory and measured by something, but not nominal. If a negligent act doesn’t cause damages, P shouldn’t win anything on tort recovery. 
C. Intersection Between K and Tort Law: areas may overlap; courts want to keep them separate.
1. Alternative pldg: P can’t knowingly plead inconsistent facts; short of that, P’s allowed to plead in the alternative (i.e., K case or in the alternative, tort case). P doesn’t have to make an election before knowing everything about which theory they’ll pursue so they have remedy options.
2. General Nutrition Case: P can plead malpractice in the alternative (K or tort)
a) Legal malpractice claim; usually a negligence-based tort resting on the idea that a lawyer owes a client a duty; the lawyer engages in legal malpractice by performing negligently (lawyering conduct that falls below the standard of care of a similar lawyer under similar circumstances). P shows the lawyer caused legally cognizable, economic harm. If no harm’s caused, P has no negligence claim. 
b) Many states say P can either bring a claim of legal malpractice as a tort claim (negligence; need to prove harm) or as a K claim (suing on basis of retainer agreement; claiming lawyer’s malpractice was a K breach); P’s K remedy is getting their atty fees back; if no damages on atty fees, might be easier to sue on a negligence theory. P will have to choose a theory eventually. A few states say malpractice claims have to be K claims. Also important b/c SOLs are different b/w the two claims; breach of K claims are usually longer. P will likely sue on the claim that has a greater opp for more remedies; number of factors come into play when choosing remedies. 
c) Background: Lawyer gave client erroneous advice about damages for breaching a K; they advised the damages would be limited under the UCC when the damages ended up being much larger. Lawyers caused the loss of the difference b/w what P expected to pay and what P had to pay (actual harm). P settled the matter and then sued the firm for malpractice on various theories.  
d) Court analysis & rule: P can bring legal malpractice claim on either a tort or K theory (pleading in the alternative); P can’t get damages for both. P can also bring breach of fiduciary duty claim, which is not duplicative of the other claims and can also give rise to damages.
D. Emotional Distress Damages: not recoverable in a pure breach of K case absent narrow exception.
1. Erlich Case
a) Goal of tort law: trying to put the party back in the position they would’ve been in had the tort not occurred. Goal of K law is to put the party back where they would’ve been had the K been performed (expectancy interest), or make it as if P hadn’t entered K at all (reliance interest; usually sought when P can’t prove expectancy interest) but w/ applicable limitations; also can’t get punitive damages for K breach. 
b) Breach of K to build a house; K case doesn’t automatically become a tort case. Courts try to keep K and torts separate; Ps try to do this b/c suing for torts is easier b/c damages are easier to prove and there are no foreseeability limitations. Courts don’t want to have categories leaving parties unsure of what the damages would be if they breached the K, which would deter people from efficiently breaching Ks; K damages need to be predictable.
c) Court Analysis: Can’t get emotional distress damages for breach of K, even a K to breach a house, even if ED is what the P suffered, b/c if this recovery is allowed, it will over-deter efficient breach of K due to unforeseeability and tort law will creep into K law. Tort and K damages need to be kept separate to the degree possible. 
(1) Exceptions: fairly narrow situations where ED damages may be recoverable in a K breach/ELR case: where the breach caused bodily harm or emotional disturbance was a likely result, or where emotional tranquility is the K’s essence, or where there’s a preexisting relationship b/w the parties.  
E. Economic Loss Rule: products liability and negligence versions; can’t recover tort damages for pure economic loss.
1. Overview
a) Products liability: P sues manufacturer of goods for economic losses caused by a defective product → no tort damages are recoverable. Rule arose out of the need to keep tort damages and K damages in separate boxes. If court allowed tort damages to enter K area, court would take away predictability that K law requires. In tort law, court doesn’t want predictability for deterrence like they do for K law.  
2. Lincoln Case: products liability version of ELR: can’t get tort damages when the product injures only itself.
a) Economic loss rule: if a product damages only itself, then P can’t bring a tort claim and can’t get tort damages. Instead, P is left to a warranty remedy (K-based remedy). Limitations can be put on warranty recovery (i.e., 1-2 year limitation on recovery). For example, if computer shorts out, P is left to a warranty claim unless the comp damaged P or P’s property. Once the product damages other property/people, there is a torts suit for products liability. 
b) Background: bus didn’t harm any other property; only the bus itself was damaged. 
c) Court analysis: the purpose behind ELR in product setting is that when only the product itself is damaged and there’s no personal injury, this is merely a failure of the product to meet the purchaser’s expectations, a risk the parties could’ve met by acquiring insurance. Therefore, this is a K, not a tort problem, and all K limitations apply (foreseeability rule, SOL, etc. to preserve predictability). Damages rules are more liberal in tort law.   
3. Terracon Consultants: ELR: can’t get tort damages for pure economic loss; if there’s a K, parties can get K damages for pure economic loss
a) Defective services case. The D (Terracon) provided engineering advice to P in connection w/ construction of Mandalay Casino. M sued T for damages, claiming engineering advice was negligent (a tort, which has greater damages), causing harm to the building; also asserted a K theory based on K b/ the 2 parties. 
b) Issue: whether ELR should apply and bar the tort theories. Court held: ELR negligence version (not a product liability version, b/c it’s a building not a product) bars unintentional tort actions when P seeks to recover purely economic loss. 
(1) Other version of ELR (deals only w/ negligence): In this case, there was a K, so P had option to sue for breach of K but court said where there’s a negligence theory, if the harm caused is purely economic (no physical injuries to people/property), then that’s not legally cognizable harm in an economic case (other form of ELR rule, applied in remainder of cases in this setting). In a negligence case, can’t sue for pure economic harm. Here, at least the P had the alternative of suing on a K theory. Primary purpose is to shield a D from unlimited liability from all consequences of negligent act and to keep risk of liability reasonably calculable for K breaches. 
4. Aikens Case: mainstream app of ELR where there’s no option for K recovery.
a) Background: Ps sued railroad, seeking damages for lost wages (economic injury as opposed to a physical injury), resulting from a negligent trail derailment causing damage to the plant and lost wages for employees (that alone was not considered sufficient physical harm). However, Ps didn’t suffer personal injuries or property damage from the derailment. If they had suffered physical injury/property damage, they could’ve sued in tort and recovered tort damages.   
b) ELR: if negligence causes purely economic damages (like lost wages), there’s no tort claim. No alternative theory of recovery if no K & no recognizable tort damage. There is no tort recovery for pure economic loss; negligent interference w/ prospective contractual relation is not recognized by most courts for tort damages (in contrast to intentional interference w/ K, which is recognizable for tort damages). 
c) Holding: no c/a exists for negligence that causes only economic loss. Court explains this is the rule b/c: this is a matter of improbability that the harm was too remote (negligent act causing a train derailment that caused the Ps’ employer to shut down, costing the Ps their wages → seems too attenuated). c/a for negligent interference w/ economic advantage would create a burden on industrial action, rendering businesses unable to make a profit. Would also create a disproportion b/w damages & extent of D’s fault w/out an ending point. Need to protect Ds from tort law b/c damages might be too high/unpredictable. Foreseeability is an important factor to consider (no limit re extent of damage in tort law, but there are limitations to prevent endless liability). Fear is that businesses would be especially susceptible to being sued: any time a business causes other businesses to temporarily shut down, there could be endless liability. 
5. SoCal Gas Leak Cases: economic loss rule: no tort damages for pure economic loss
a) Facts: massive, months-long leak of gas. Physical injuries/property damage would be easily compensable losses. ELR applies for pure economic loss. Here, the Ps didn’t suffer PIs or property damage. Gas company defended based on ELR; CA SC unanimously accepted this argument. 
b) Holding: Ps could not recover tort damages for pure economic losses; no alternative recovery b/c no K existed. As a general rule, CA SC is in alignment with the Aikens case.
c) Exceptions: Court said main exception to ELR is a preexisting special relationship b/w Ps and Ds, which might take away ELR barrier. Special relationships can trigger a duty where none otherwise exist. Here, there was no preexisting relationship: court uses duty element to explain ELR; no duty existed due to lack of special relationship. 
d) A special relationship: the P was an intended beneficiary of a particular transaction, but was harmed by the D’s negligence in carrying it out. Special relationships aren’t easy to find; it’s a policy determination by the court to see whether a duty exists in tort law. Foreseeability alone is not enough to create a duty of care. When P and D are in a special relationship that precedes the tort, it creates a level of foreseeability b/w the parties. Here, court determines it’s better to say no duty at all was owed here. Court rejects case-by-case foreseeability analysis & instead adopts per se rule looking for special relationships on a case by case basis. There must be a meaningful limits on liability to safeguard efficacy of tort law; protects tort law from being overly unpredictable. Court’s concerned w/ unending litigation.  
e) General CA rule re duty of care: people avoid a duty of care to avoid causing harm to others. It is presumed the Ds owe a duty of care; court asks whether circumstances justify a departure from that duty. The main factor is foreseeability, which is used when it’s argued that there’s not a duty; i.e., foreseeability factor may be brought up to argue there is no duty.
f) Ps’ arguments to limit liability, yet still provide recovery: court rejected both arguments:
(1) Geographical limitation: i.e., draw a line around the site. Idea was to only allow Ps in original, 5-mile evac zone to sue. Court rejected this; other businesses outside the limit could also have been harmed; geographic limit doesn’t function well to eliminate uncertainty. It’s arbitrary and would also set up perverse incentives if the court were to hold that Ps w/in the original evac zone could sue → this would encourage Ds to unfairly limit their evac zones to limit their liability. There is no workable way to limit the zone geographically.
(2) Temporal limitation: limit recovery by when the injuries occurred. Ps sought damages for past/present/future economic losses (recoverable under normal conditions). Court thought that in this particular fact setting w/ pure economic loss, that was w/out end (no end to what those damages might be). Court contemplated a limit: i.e., (1) compensation for economic losses to those suffered during the disaster alone or (2) getting economic losses after business shut down as opposed to operating in part; these did not work. Business closure option would be self-defeating & require businesses to close, locking them into a dilemma: losing income or tort recovery. 
(a) Court suggests a legislative, rather than a litigation resolution to this; perhaps legislature could provide for relief to people who suffered these losses. There is a deterrence against the Ds doing this; SoCal didn’t get off scot-free (court says that 50K claimants have alleged in other litigation that they suffered property damage/personal injuries → these people are NOT barred by the ELR; these Ps will have a massive damages claim). Vast majority rule is the ELR. 
(b) This is an attack on the prima facie case: no tort recovery b/c there’s no duty. Not truly an affirmative defense. No duty holdings in negligence cases follow categories of cases; court says there’s no duty in negligence cases is owed to protect the Ps from purely economic harm. Pure economic loss is not a legally cognizable harm; no duty owed to protect a P from pure economic harm. When there’s a physical injury, then the gen rule is there’s a duty (looking for foreseeability exceptions where there wouldn’t be a duty). 
F. Principles of Measurement: precision not required, but reasonable certainty of damages is required (damages can’t be speculative).
1. Johnson Case: legal malpractice case (negligence-based claim)
a) Facts: Jury found atty was negligent for failing to obtain an enforceable K against client’s former husband to pay the daughter’s college expenses. At the time, the daughter had finished 2 years of college. The trial court assessed Kelly’s damages for those 2 years of college tuition + room and board, and then subtracted financial aid. P wasn’t happy & appealed; argued Kelly was entitled not only to that measurement, but also to additional damages equivalent of going to college for 2 more years. 
b) Issue: whether the damages were sufficiently proved. Fact of damage was at issue.
c) Court rejected Ps’ appeal: although P doesn’t have to have absolute certainty w/ respect to damages, court must not allow damages based on speculation or conjecture. The actual evidence re whether Kelly would incur additional 2 years of expenses was vague and indefinite. Kelly’s own testimony was unclear about how much add’l time she needed to complete her education since she was enrolled in a 2 year program. These damages were too speculative; when this is the case, P can’t recover anything for those damages. P could recover for the first 2 years, which were proven to a reasonable certainty, but not subsequent years, which were speculative & therefore not recoverable.  
2. Lewis River: draws line b/w fact & extent of proved damages.
a) Facts: business seeks loss of goodwill damages; task was to measure the business’s loss of goodwill (if I’m selling grass seed & customers plant it and it’s full of weeds, that’s loss of goodwill as a result of the D’s negligence). 
b) Rule: Damages can’t be speculative, but they don’t have to be precise/certain. Courts sometimes use “reasonable certainty,” meaning it can’t be speculative but doesn’t have to be definite/precision is not required. Loss of goodwill can’t be measured w/ certainty, but needs to get over speculative level to be recoverable. 
c) Expert witness testimony: D challenged P’s damages expert on the grounds the testimony was speculative & unsupported by the record. Expert testified breach of K harmed P’s business rep, hurting business’s valuation; expert attempted to establish the damages w/ reasonable certainty). D argued P’s expert didn’t prove how much P’s business was harmed. 
d) Holding: P’s expert testimony was properly admitted; doesn’t have to be certain, just can’t be speculative. Amount of damage is a jury issue & juries are given much leeway in determining what the damages should be; testimony was supported by the evidence. The type of damages were not subjected to mathematical certainty; rather, damages must only be proved w/ reasonable certainty.
e) Note 6, p. 336: new business rule: when a new business suffers lost profits, there is no track history of damage, which can cause a problem. Courts developed ways to assess lost profits by a new business; i.e., allowing proof of losses from similar businesses. For established businesses, lost profits are not difficult to prove.
G. Collateral source rule: applies to both insurance & gratuitous payments; P’s damages not reduced by such payments.
1. Overview: 2 aspects: tort & evidence law:
a) Any payments from a collateral source that go to the P will not be deducted from the P’s damages judgment against the D. Evidence of payments from collateral sources must be excluded in a torts case (inadmissible evidence that a person got/will get payment from a collateral source b/c puts the P in a worse position).
2. Helfend Case (CA approach to collateral source rule):
a) Facts: P suffered personal injuries; P’s medical expenses were partially paid by health insurance. Collateral source is the money from the P’s insurance company to the P, collateral to the D’s payments. 
b) Issue: whether the D could introduce evidence of the insurance payments at trial and whether the D’s responsibility to pay damages would be diminished by the amount of those insurance payments. 
c) Court analysis: 
(1) Adheres to collateral source rule. Evidence of collateral payments aren’t admissible; P can recover full amount of damages, not taking health insurance payments into account. Court emphasized the P paid insurance premiums & should get the benefits of those premiums. 
(2) Double recovery problem: not an issue b/c insurance K has a subrogation clause to recover money from tort recovery. Insurance companies are usually involved in the collateral source rule. If collateral source rule didn’t apply, then the P’s insurance company is left holding the bag (considered a bad social result).   
d) Arambula Case: collateral source rule applies to gratuitous payments.
(1) Facts: P injured in auto accident & missed work due to his injuries. He worked for a family-owned company, so employer (family member) continued to pay P even though he wasn’t working after injury. 
(2) Analysis: court applies collateral source rule to gratuitous payments (different from collateral insurance payments; here, payments are given for free). Evidence of gratuitous payments is not admissible, and amount of gratuitous payments does not offset the amount D has to pay. 
e) Metoyer Case: collateral source rule also applies to K actions (although is typically used in K cases).
(1) Facts: P sued seeking ins payments from ins co after house destroyed in Katrina. P got grants from LA Recovery Authority & US Small Bus Ad in disaster relief; P wanted to exclude evidence of those payments and made a motion in limine to do so (wanted collateral source rule to apply to those payments).
(2) Issue: whether collateral source rule applies to K breach cases.
(3) Analysis: LA law applied collateral source rule. In so holding, however, the court noted the collateral source rule is generally not used in breach of K claims. However, there shouldn’t be a blanket rule withholding app of collateral source rule to K breach cases. This was also essentially a negligence claim, so the rationale for the collateral source rule still applied. Collateral source rule is almost exclusively a tort law doctrine, but some courts have found exceptions. 
3. Damage Defenses
a) Offset Benefits Rule
(1) Rule: subtracting benefits to P as a result of a tort/K breach:
(a) Tort version: Value of benefit to the P is considered in mitigation of damages to the extent it’s equitable.
(b) K version: nonbreaching party must subtract from the damage award any costs/losses that party avoided by being excused from the performance of the K. 
(2) Chaffee
(a) Facts: P sues D for medical malpractice; alleging P went to doctor to be sterilized; doctor negligently performs the procedure. P argues she should get damages for the cost of raising and educating the child. 
(b) Analysis: Court held that Ps can’t get damages to raise and educate a healthy child b/c that was a benefit to the P for which she should receive an offset from damages, although they can get damages for pregnancy and childbearing expenses. 
b) Avoidable Consequences/Mitigation Rule
(1) Rule: applies in both K & tort; once P suffers a loss, P can’t use injury to get themselves rich. P is under a duty to mitigate. Defense focuses on the fact that the D is liable only for the losses attributable to the D’s wrong. Failure to mitigate damages precludes recovery of damages for harm that was actually sustained but reasonably could’ve been avoided. If P reasonably could have avoided certain losses, those losses aren’t attributable to the D. D uses this defense to argue D shouldn’t be liable for the particular amount of damages that arose as a result of P’s failure to mitigate. This rule protects Ds from being liable for unjustly large amounts of damages. Also promotes the idea that injured Ps should be incentivized to minimize their losses. However, there may be situations where it’s unreasonable to mitigate damages (i.e., life-threatening surgery).
(2) Albert Case: P had duty to mitigate damages.
(a) Facts: P hurt wrist and suffered carpal tunnel syndrome after tripping on D’s sidewalk; she then refused to have surgery on her wrist. Jury instructed that P had a duty to mitigate damages by having surgery. Jury found in P’s favor for a small amount; appellate court affirmed on the ground that a reasonable P would’ve had the surgery to relieve the carpal tunnel syndrome. Reasonableness of P’s particular action/inaction is a jury question.  
(b) Analysis: unless a surgical procedure poses peril to life/is unreasonable, a mitigation instruction is appropriate if surgery would provide reasonable restoration from the injury. Jury should hear the mitigation instruction.
(3) Snead Case: P had duty to mitigate damages.
(a) Facts: P failed to adhere to exercise program after injuries from auto accident. 
(b) Analysis: P must exercise reasonable care & diligence to lessen consequences of D’s wrong. If P fails to do so, P is not entitled to recover for those losses incidental to the failure to lessen consequences. Jury should’ve been able to hear evidence re P’s failure to exercise. If P could’ve mitigated reasonably but didn’t, that evidence should be heard by the jury. D not liable for damages that could’ve been avoided by P’s exercise of reasonable care.
(c) Note: tortfeasor takes the victim as the victim comes; tort damages don’t have to be predictable (this can run counter to the mitigation rule). 
4. Punitive Damages (also called exemplary damages)
a) Overview: punitive damages are only available in a narrow subset of cases and are measured by the egregiousness of the D’s conduct. P first has to show they’re entitled to any punitive damages at all by establishing the D’s conduct was really bad. 
(1) When Punitive Damages Are Available: No punitive damages in pure K breach cases w/out an underlying tort; punitive damages are more w/in the realm of tort law. Purpose is to punish (retribution & deterrence). Available only where D’s conduct/state of mind is egregious, despicable or deplorable (way worse than negligence & worse than most intentional torts). Per restatement of torts, there must be willful, wanton, and reckless disregard for the rights of others. 
(a) Per CCP 3294: D’s conduct must reflect malice, oppression or fraud: malice is despicable conduct which is carried on by the D w/ conscious disregard of the rights or safety of others, which must be proved by clear and convincing evidence. Courts often bifurcate trials to (1) decide the merits & comp damages (POE) and (2) decide whether to award punitive damages (CCE) b/c there are 2 separate standards of proof. 
(2) How Punitive Damages Are Measured: Jury measures and determines the amount, based on many factors, including nature & reprehensibility of the D’s conduct and D’s wealth (if you’re trying to punish someone, someone’s wealth is relevant → punishment to corp requires higher punitive damages than punishment to private P w/ less money); a lot of deference is given to the jury; court determines whether sufficient evidence supported the jury’s finding. State statutes may cap punitive damages either as a set limit or as a set ratio as compared to comp damages award (court may reduce punitive damages to comply w/ statutory limits). 
(3) Constitutional Limits (Due Process): 3 guideposts to determine constitutional reasonableness of a jury’s award of punitive damages:
(a) Degree of reprehensibility of D’s conduct;
(b) Disparity b/w actual or potential harm to P and punitive damages award (may be reduced to a ratio b/w the comp damages award and the punitive damages award);
(c) Difference b/w punitive damages award and civ/crim penalties for similar misconduct.
b) Cases
(1) Jacque Case
(a) Facts: Ps withheld permission for Ds to transport mobile home over their land, which Ds did anyway → tort and criminal trespass. Ps sued Ds for trespass. Because no proof of actual harm, jury awarded nominal damages of $1. Ps also claimed punitive damages for the trespass b/c of Ds’ willful conduct. Punitives only awarded for reprehensible conduct; jury awarded $100K for punitive damages. Appellate court reversed.
(b) WI Supreme Court: reinstates the jury award b/c Ds acted willfully. Even though there was only $1 nominal damages, punitive damages are needed to deter this activity. If punitive damages aren’t allowed, Ds’ activity won’t be deterred. Society has an interest in punishment for egregious misconduct, even if it doesn’t cause a lot of harm. Purpose for punitive damages is to provide an outlet for the law to punish the Ds. Ps need the law to provide an outlet so they don’t resort to self-help, such as violence → gives Ps an incentive to sue; gives attys incentive to rep the P b/c attys get percentage of damages. 
(i) Court also introduced analysis of determining whether punitive damages are excessive under DP Clause: (1) degree of reprehensibility of D’s conduct (the more reprehensible the conduct, the higher the damages award can be - here, the D’s conduct was purposeful in intentionally crossing the P’s property → worst type of intent in civil law supported high amount of punitive damages); (2) disparity b/w actual or potential harm to P and punitive damages award (may be reduced to ratio b/w comp damages award and punitive damages award; most states allow recovery of punitive damages even when only nominal damages are recovered so as to not let people get away w/ intentional conduct; here, Ds’ acts were egregious); and (3) difference b/w punitive damages award and civil/criminal penalties for similar misconduct (here, $30 penalty was not enough to deter/punish, so a larger amount could be awarded). Therefore, $100K punitive damages award was not constitutionally excessive. 
(2) State Farm Case
(a) Facts: D engaged in reckless driving; prelim investigation established he was at fault. His insurance company decided to contest liability anyway; SF declined offers by 2 tort victims to settle the case for $50K per P. SF took case to trial and told D his assets were safe; this was incorrect → jury’s verdict was much higher than settlement offer. SF first refused to cover excess liability, putting D in a bad spot. D hired his own atty to appeal trial court verdict; D settled w/ tort victims in exchange for D’s agreement to pursue a bad faith claim against SF & give the Ps a portion of the judgment rendered against SF. 
(b) SCOTUS Analysis: Majority holds Utah SC did not apply Gore guidelines correctly. SCOTUS’s analysis:
(i) Degree of reprehensibility: SCOTUS agreed SF’s conduct was reprehensible in exposing D to a massive judgment. Guideposts are satisfied & punitive damages are available; need to determine amount. 
(ii) Disparity b/w actual harm and punitive damages: Court looked at disparity as a ratio (145:1) and determined the punitive damages were clearly excessive. Court refused to set a rigid ratio for what amount of damages is excessive; however, in most cases, 4:1 is the maximum. Although wealth is relevant, SF’s wealth cannot justify an otherwise unconstitutional punitive damages award. 
(a) Problem w/ Utah SC holding: high amount of punitive damages seemed to be based on argument that SF engaged in a nationwide policy of not settling claims and taking them to trial. SCOTUS said it was improper for jury to punish SF for conduct not directed at the Ds, but rather for the nationwide policy: a problem b/c D could be punished multiple times for the same conduct; may be a race to courthouse problem b/c later Ps wouldn’t be able to go after the D after the D has already paid damages to another P. However, jury could consider the out of state conduct to determine the level of D’s reprehensibility; however, jury cannot increase the amount of punitive damages by taking that out of state conduct into account. 
(iii) Comparison b/w punitive damages and civ/crim penalties for similar misconduct: max fine for fraud is $10K; $145K is way higher.
(c) Utah SC reduced punitive damages award from $145 million to ~ $9M (9:1 ratio of the comp damages). 
(3) Mathias Case
(a) Facts: Ps bitten by bed bugs at D’s motel. D’s manager knew of the infestation and negligently decided not to spray each room, which would’ve forced a motel shutdown. There was also evidence of fraud based on D’s failure to warn guests. Jury awarded $5K in compensatory damages and $186K in punitive damages per P based on the number of motel rooms (9:1 ratio). 
(b) Appellate court: affirmed that verdict, even though the ratio was 9:1. Posner explained this did not run afoul of SF b/c D’s behavior was especially egregious, but the compensable harm done was slight and difficult to quantify b/c most of the award was for emotional distress. Lack of punitive damages would not deter & punish adequately. Therefore, award of punitive damages would deter the conduct accurately and remove the profitability of this misconduct (D was making money b/c of this misconduct; if D realized he could get away w/ this misconduct, he would keep doing it. Only by hitting D w/ significant punitive damages would D be deterred). 9:1 was not deemed absolutely unacceptable in previous cases; higher ratio is acceptable in this type of case. Although there’s a presumption against ratios that exceed single digits, there’s no hard rule against such ratios.
(4) Philip Morris Case
(a) Facts: P was the wife of a man who was a heavy smoker and died. She brought a wrongful death suit in state court against the tobacco manufacturer on a deceit theory against the manufacturer. D had engaged in similar misconduct against others as D did to the P; Ps’ lawyers wanted to put on evidence of D’s misconduct against others to show D’s reprehensible conduct and for purposes of calculating a higher punitive damages award. Jury awarded comp damages and $79.5M in punitive damages. D argued the damages were excessive and violated DP; argued trial court failed to give instruction re: size of punishment bearing a reasonable relationship to the harm caused to Williams by the D’s conduct and the harm suffered by others should not be used for punishment purposes, but rather only to evaluate the reprehensibility of D’s conduct. 
(b) SCOTUS analysis: cites to SF case to show calculating punitive damages based on conduct toward others was improper. Here, the jury verdict was improper, even though other Ps in this case were in-state and D’s acts were similar (unlike SF Ps, which were completely unrelated). Court tried to eliminate multiple damage punishments. Court held procedural DP was violated by failing to instruct the jury how to take into account harm caused by the D to non-parties. Majority holds that although D’s reprehensibility may be determined in part by harming others, the jury may not go further than that and cannot use harm to non-parties to calculate the amount of punitive damages award. 
(5) Exxon v. Baker: arises under maritime law (falls under federal CL; no state law)
(a) Facts: Ds owned a tanker. Tanker’s captain acted recklessly, causing it to spill crude oil in the sound. Ps were 3 classes of individuals who suffered losses due to the captain’s behavior; each class sought punitive damages. Jury awarded $5K against the captain and $5B in punitive damages against Exxon. On appeal, Ninth Circuit remitted damages to $2.5B.
(b) Issue: upper limit on punitive damages under federal maritime law.  
(c) SCOTUS: remitted the punitive damages to a 1:1 ratio. Problem w/ punitive damages is the stark unpredictability. Solution: ensure punitive damages penalty will be reasonably predictable in its severity so it can serve its deterrent and punitive functions while keeping w/ a common sense of justice and not violate DP.
(i) Possible ways to limit punitive damages: propose very precise jury instructions (court thought this would be too imprecise); or quantified approach (hard dollar caps; rigid ratios - court thought the rigid ratio was a better approach than a hard dollar cap, as there’s no standard for setting a max, making it difficult to settle upon an appropriate dollar figure across the board). 1:1 ratio is above the median and is a fair upper limit in maritime cases.
5. Liquidated Damages
a) Overview
(1) Liquidated damages clause: sets an amount & formula in the event of breach (i.e., “This amount will be due if there’s a breach of contract”). These clauses are generally unenforceable; only enforceable if certain conditions are met. When they’re unenforceable, the conclusion is that the clause constitutes a penalty, and punitive damages aren’t available in a breach of contract w/out an independent underlying tort. 
(a) Liquidated damages cannot be a penalty. Clause is only enforceable if these 2 conditions are met:
(i) At the time of contracting, actual damages from a breach are difficult to measure; and
(ii) The specified amount of liquidated damages represents a reasonable forecast of the damages that are expected to occur in the event of breach, or is reasonable in light of the anticipated/actual loss caused by the breach. 
b) Cases
(1) NPS v. Minihane
(a) Litigation re: enforceability of liquidated damages clause in a K relating to 10 yr agreement for luxury seats for the Patriots. Clause required licensee to pay all remaining fees for 10 yr period should he breach the K. He used his seats only for 1 year, then stopped payments; P sued for the remaining fees.
(b) Court upheld the liquidated damages clause; damages were difficult to ascertain at the time of contracting & were a reasonable forecast. 
(2) Energy Plus
(a) EPC contracted w/ 2 fuel companies interested in exploring the coal reserve. The K provided the developers would pay EPC $100K if they entered an option K to explore the reserve, and $720K if they executed a mining lease. If no K executed w/in 90 days of the option, Fuel would pay EPC $720K (liquidated damages clause). After the 90 day deadline expired, K was amended: in exchange for $50K payment, EPC extended the deadline & provided the fuel companies could further extend the deadline. The provision re: $720K remained unchanged. After deadline, Fuel did not enter mining K. EPC sued Fuel based on liquidated damages clause for $720K.
(b) Liquidated damages clause was unenforceable b/c the clause was unreasonable at the time it was made & was a penalty clause (no punitive for K breach cases absent separate tort), requiring payment for 1 breach regardless of the gravity of the breach; penalty bore no relation to the gravity of the breach. 
6. Personal Injury Damages: goal is to put the P back in the pre-loss position before tort occurred. 
a) Overview
(1) When a person is physically injured & they sue for injuries, basic rule re damages for these injuries:
(a) Pain and suffering (general damages): generally presumed that if P is personally injured, P will have pain and suffering regardless of specific situation. Also has a past & future component. P must provide proper proof. Damages rounded.
(b) Lost wages (special damages): P gets damages for past & future lost wages if identifiable & lost earning capacity (P can work, but can’t do the same kind of job P would’ve done but for the injury; don’t have to be employed but can testify about the job he would’ve liked to do). 
(c) Medical expenses (special damages): P can get past & future damages for medical damages upon proper proof. Past damages are easier to measure than future damages, which are based on predictions that cannot later be altered. Past is usually precise & rounded to the penny.
(d) Other miscellaneous special damages as relevant: i.e., widening doors & lowering counters for a P who needs to constantly be in a wheelchair → this form of special damages is recoverable upon proper proof (very fact-specific).  
b) Cases 
(1) McDonald Case
(a) P got a swine flu vaccine at 33 and developed GBS; she sought damages under the Swine Flu Act. She worked in a garment factory pressing clothing. At time of trial (6 years after flu shot), P was a permanent paraplegic requiring 24 hr care for the rest of her life (~ 40 additional years).
(b) Compensatory damages were gigantic based on P’s various losses: $3.97M. 
(i) Pain & Suffering: General form of PI damages is pain and suffering: this loss is recoverable even though it’s not measured specifically. If someone’s injured, jury/judge should always award some P&S absent unusual exception where it can’t be proven. Court includes P’s inability to have children as an element of pain and suffering. P&S takes in a lot of things; specifically, suffering covers a lot of different aspects the injured P feels. P&S awards can be speculative, but are still reasonably calculable & are therefore recoverable. Court assessed value of P’s P&S at $600K (round number indicates lack of precision). There will be testimony about any future P&S. 
(ii) Medical expenses (special damages): measured by P’s pecuniary losses & based on medical bills, charges made for medical services, etc. → proven to a hard dollar figure, often to the penny. Past medical expenses were stipulated b/c easier to calculate. Future medical expenses (prediction of what P will likely need) usually requires expert medical testimony about what P will need in the future; otherwise, judge/jury cannot ascertain whether future medical expenses will be needed or not. Future medicals are imprecise, but not too speculative (as speculative damages cannot be awarded). Future medicals were divided into 4 detailed categories (there was testimony about each category, which required a lot of resources on P’s atty’s part). Not typically round numbers, even for future medicals, as court’s trying to be as precise as they can; these damages can be off due to uncertainty regarding life expectancy. 
(iii) Lost earnings/lost earning capacity (special damages): measured by this particular P. Court awards both past lost wages & future lost earning capacity. Past component is easier to establish (P puts on proof of what they would’ve earned up to the time of judgment). Future lost earnings are usually imprecise, as the damages are based on assumptions. Future lost earnings end upon the end of the P’s work life expectancy (when she retires). Court said P would’ve kept her same job; future lost earning capacity amount is also based on testimony of people discussing P’s performance. Court also utilized actuarial tables. 
(a) Household services: compensates P for not being able to perform household tasks → these are recoverable to put the P back in their pre-loss condition to the extent the court is able to do so w/ money (substitutionary remedy). In this case, court already provided for this particular loss by providing 24 hr house care.
7. Pain and Suffering
a) Debus Case
(1) P was injured and suffered a disability. P’s atty requested P&S damages; jury returned general verdict form for P of $346K. 
(2) P&S is an amorphous category; here, everything is lumped into the P&S category. Case allows per diem argument by atty to the jury, where atty argued multiplying daily pain by the number of days. Some states don’t allow these types of arguments, as it seems to give the jury a false certainty.  
8. Loss of Enjoyment of Life  
a) Boan: Issue is whether loss of enjoyment of life is a separate element of damages from P&S. Court holds P can recover damages for lost enjoyment of life as a specific category of damages. States vary on how they label different damages. Court won’t allow duplicative damages (i.e., awarding damages twice for the same thing; damages must be separated). 
9. Lost Wages & Lost Earning Capacity
a) Earl v. Bouchard
(1) Facts: Earl was to retire shortly (injured at age 62); not likely to be promoted into higher positions w/ a salary increase. P sued to recover damages; jury awarded $855K ($425K towards lost earnings), much of that was attributed to lost earnings suffered as a result of the 2 accidents. The D moved for a new trial or remittitur (trial judge has ability to lower the amount of damages). The trial court grants the request for remittitur (if P doesn’t accept lower damages, there will be a new trial). P alleged that b/c he was injured, he had to retire early and would’ve otherwise worked for a few additional years.
(2) Analysis: Problem w/ size of award: jury inflated number; number could only be correct if P was going to work past age 70; P&S was also exaggerated. Damages have to be based on the evidence & acceptable methodology. Court orders remittitur of $525K total (although high, it’s supported by the evidence). If P doesn’t agree to lower damages, a new trial will occur.
(3) Depletion of work capital: diminution of P’s economic opportunities. No req that P be employed to obtain lost earning capacity damages; P can testify about the job they wanted to have; jury/judge will determine whether these damages are proved by preponderance of evidence.  
10. Personal Property Damages 
a) Overview
(1) Calculation of damages depends on whether the property (1) can be repaired or (2) is destroyed, converted, or is otherwise not repairable or recoverable.
(2) Rst 928: Harm to Chattels: 
(a) When one’s entitled to judgment for harm to chattels not amounting to total destruction, the damages include comp for: (1) difference b/w value of chattel before and after the harm (value differential), or, (2) at P’s election in an appropriate case, the reasonable cost of repair/restoration, w/ due allowance for difference b/w original value and value after repairs, + loss of use during the time the item is being repaired. 
(b) If property is converted, the measure of damages starts with FMV of item at the time of conversion (default rule for conversion; there are exceptions → actual value for used items, sentimental value, ED damages for intentional torts, fluctuating market, no market value). 
b) Terrell v. Tschirn
(1) Facts: Car is converted (intentionally depriving someone of their personal property); no element of repair. 
(2) Analysis: Although D was liable for conversion, the P put on no evidence regarding the FMV of the car at the time of the conversion, but rather only put on evidence of the FMV at the time that he bought the car. P has the burden of proof to prove the damages to a substantial certainty; here, the FMV evidence was easy to obtain. 
(3) Note 3: Damages rules are default rules: if no other rule applies, you default to that rule. The default rule for converted personal property is the FMV of the property (used as a basis for the calculation of the lost value). If the amount to repair exceeds FMV, repair is not economically feasible. However, the FMV is not always the value (i.e., when there’s no market at all for something) and there’s not always agreement on what the relevant market is (doesn’t mean that damages aren’t recoverable b/c tort victim is still entitled to damages to return to pre-loss position). FMV is the amount a willing buyer will give to a willing seller. For items w/ an obvious market, the FMV is easy to determine. 
c) Fawcett v. Heimbach
(1) Facts: situation item value fluctuates in the market (includes commodities, precious metals); in these situations, FMV at the time of conversion may be under-compensatory to the P. Here, P purchased stock, which fluctuated. D converted the shares of stock; the lower court awarded FMV at time of conversion (value was higher at time of conversion than the FMV at the time the P learned of conversion). 
(2) Appellate court analysis: discusses various ways to measure damages. Court adopts rule protecting P for an item that has lost value, but not all the way to the item’s highest value (rule is the measure is the FMV at the time of conversion or its highest intermediate value b/w notice of conversion and reasonable time thereafter during which stock could’ve been replaced had that been higher, whichever is higher). Owner of something in a fluctuating market wants to replace it; full comp is given if the court gives P an alternative of whichever value is higher.  
d) Times when looking at FMV doesn’t work to determine damages
(1) Market for used goods. Problem: calculating FMV of used items is under-compensatory in most cases b/c used items aren’t worth as much. Courts are trying to find a reasonable measure of value using some methodology that seems reasonable. May involve testimony by the P about what the used item is worth & the actual value of the used item to the P.
(2) DeSpirito Case
(a) D destroyed P’s household goods & personal effects. Problem w/ using FMV as the measure: the secondhand market for these goods is so low that the P would be under-compensated and left worse off than before the tort occurred (doesn’t satisfy the goal of tort law damages). Need a rule taking that into account to provide the P full compensation. 
(b) Court permitted recovery of the actual value to the owner of the lost/damaged items, excluding any fanciful/sentimental value that might be placed on the item (sentimental value is too speculative). Actual value is a substitute for FMV when FMV isn’t the proper measure. Value is best represented by value to P (must be reasonable). Court also says P is competent to testify; mere fact of ownership makes a party competent to testify about the items’ value. Sentimental value can’t inflate value, but might be relevant. D can also put on testimony about P’s value being too high. Expert testimony not feasible in these cases. 
(i) Factors: cost of article when new, length and time of use, condition at time of injury, expense of replacement, and any other facts that will assist the jury in determining what the item is worth. Value is subjective based on these factors for items that can’t be valued in a market to provide adequate compensation. 
(3) Campins v. Capels: court allowed sentimental value to be recovered as comp damages, w/ limits.
(a) Facts: Ps sought damages for D’s conversion of rings (a gold wedding ring that was appraised at $700 and 3 USAC championship rings that were not appraised). P valued championship rings highly; those rings also had high sentimental value.  
(b) Default rule for personal property: if there’s a clear FMV for converted personal property, that will be used as the measure of damages. Appraisal is a good measure of a ring’s value. 
(c) Analysis: The FMV wouldn’t fully compensate the P for the USAC rings due to their sentimental value. Comp damages should be measured by the value to the owner. The USAC rings had objective sentimental value. P was therefore entitled to damages greater than the FMV of the ring. This analysis is case-specific when we can’t use the default FMV rule. Sentimental value is compensable in limited circumstances. However, appellate court reduced the award to $750 b/c that’s what the owner valued the rings at; can’t award more than what you asked for. 
(d) Note 1: this is the leading case for awarding comp damages based on sentimental value (w/ limits). Many courts don’t allow sentimental value comp at all (rather, most courts only award actual value personal to the owner where the FMV would be under-compensatory, but not sentimental value b/c it’s typically too speculative).
(4) Farmers Insurance Case
(a) Facts: P was the car dealer; only issue was the amount of damages. Car dealer was entitled to recover damages of cost of repair + value depreciation. Car dealer was also allowed to recover special damages for lost use by the interest paid to the bank on a loan while the car could not be used.  
(b) Rule: Rst. 2d of Torts: 928 (Harm to Chattels): default rule is the FMV at time of conversion if item can’t be repaired. P gets to choose how to use the repair costs; court doesn’t order the P to repair the item. 
(i) No greater repair costs than are economically feasible. In most cases, the repair costs cannot exceed the market value of the item or the differential cost. It’s economically wasteful to allow someone to repair something when the repair costs exceeds the value of the item. 
(ii) Once an item has been damaged and repaired, it’s not worth the same as it was before the damage: value depreciation is allowed as recoverable damages. 
(iii) Loss of use: when someone’s owned an item, the D has damaged it → P’s w/out its use. If P can show the lost use has a monetary value (i.e., cost of renting a car), that is compensable. 
(c) Note 1: There are special cases where there should be no ceiling on repair costs → idiosyncratic attachment or to protect the flow of income.
(d) Note 2: There is a duty to mitigate special damages, but there’s no ceiling on the recoverable amount. P has a duty to mitigate (avoidable consequences doctrine) to minimize losses. The ceiling is on the repair cost, not on other forms of special damages that aren’t tied to the value differential/value of the item; rather, the repair cost is the only measure tied to the overall valuation of the item or the value differential. Special damages could be very high. 
(e) Note 9: emotional distress damages: sometimes recoverable; sometimes not. Generally denied in negligence actions, but an increasing number of courts allow them when the P sues for intentional or reckless misconduct. When a D acts intentionally/recklessly, ED may be a foreseeable form of damage, even when punitive damages aren’t recoverable. 
(5) Gonzalez Case: court allows comp damages for emotional distress after intentional interference w/ personal property.
(a) Facts: D allowed an imposter to walk away w/ P’s goods. Jury awarded P comp damages for the pre-tort value of the property as well as special damages for pre-judgment interest & time spent attempting to recover the lost goods; jury also awarded massive emotional distress damages (D challenged only the ED damages).
(b) Issue: whether P can recover emotional distress damages for damaged personal property. 
(c) Analysis: appellate court affirmed emotional distress damages award. When D committed an intentional tort (here, conversion), ED damages can be recovered (as opposed to mere negligence, where ED damages cannot be recovered). 
(i) P normally doesn’t get ED damages for damage to personal property. However, where the D acted intentionally, ED damages may be part of damages of the fair and full comp to put the P back in the position before the tort occurred. 
H. Harm to Land from Past Invasions
1. Real Property Damages
a) Overview
(1) Land is never totally destroyed; it still has value after damage and something can be done w/ it. If property is harmed but the harm cannot be remedied (i.e., property polluted and pollutant cannot be removed, making the land unsuitable for human habitation/growing crops), the measure of damage is the value differential (land value before and after the tort occurred). 
(2) If the harm to the land can be repaired, then at the P’s option, P can either get (1) the value differential or (2) the cost of restoration (generally a cap on restoration at the value of the land absent exception or personal reasons) + past/future loss of use while P repairs/restores land + annoyance/inconvenience damages if occupant (if owner, P can only get these last damages insofar as they affected the rental value of the property). Loss of use measured by rental value of the land. 
2. Restatement of Torts
a) If one is entitled to a judgment for harm to land resulting from a past invasion and not amounting to a total destruction of value, the damages include compensation for:
(1) the difference between the value of the land before the harm and the value after the harm, or at his election in an appropriate case, the cost of restoration that has been or may be reasonably incurred, unless the cost of repair is disproportionate to the diminution in value absent a personal reason to the owner for restoring the original condition, in which case the damages include an amount for repairs even if that cost is greater than the property value + the loss of use of the land as far as not included in other elements of damages awarded to the P; and discomfort and annoyance to him as an occupant in addition to harm to the owner’s proprietary interests. An owner who is not an occupant is not entitled to recover for discomfort/annoyance but only as they may have affected the rental value of his land.
b) If a thing attached to the land but severable from it is damaged, he may at his election recover the loss in value to the thing instead of the damage to the land as a whole.
c) Real Property Damages: Trespass & Nuisances
(1) Overview
(a) Causes of action for trespass & nuisance:
(i) Trespass: physical, tangible invasion of land that interferes w/ one’s right to possess one’s land. Can get nominal damages, even w/out harm to land (Jacque).
(ii) Nuisance: requires that one unreasonably uses his property in such a manner that impinges on another person’s use and enjoyment of their property.
(a) Rule re nuisance: reasonableness of use depends on locality, nature of use, effect upon enjoyment, etc.
(b) Difference b/w trespass & nuisance: a trespass is an intentional tort; a nuisance is not necessarily intentional; not designed to protect the same interests.
(i) A trespass involves an intentional, tangible invasion of land; i.e., a person physically going onto someone’s land, throwing something onto land, dumping concrete on land, bulldozing trees on land, etc. Tort protects the right of possession; trespass interferes w/ one’s right to possess one’s land.
(ii) A nuisance does not necessarily involve a tangible or intentional invasion. Nuisance usually involves an invasion by smell, light, noise, etc. Nuisance protects the right to peacefully use/enjoy the land. 
(c) Damages for Trespasses and Nuisances: 
(i) Trespass: entitled to nominal damages even if land is not harmed
(ii) If the nuisance can be undone & land restored, then courts say the nuisance is temporary (can be stopped & effects of nuisance can be reversed); P can get reasonable restoration costs of land to undo effects of nuisance OR the value differential. 
(iii) If the nuisance can’t be fixed (i.e., pollution cases), then P’s limited to the value differential, + lost use of the land. If residential property, P can also get annoyance/emotional distress damages.
(2) Myers Case (trespass to real property where the land was damaged)
(a) Background: Action for trespass against D, who dumped excess concrete on Ps’ property w/out Ps’ consent. P consented to D’s initial trespass, but when D exceeded scope of consent, then D’s conduct became tortious & P’s consent was no longer a bar to the claim. P wanted the cost of restoration to restore the land to its previous condition. P wanted jury instruction that the measure of damages for cost of repair was the reasonable expense of moving the concrete (very expensive). Argument was about the ceiling on the repair costs. The D argued the jury should not be allowed to award an amount as high as the cost of repair estimate; instead, there should be a ceiling (basic choice: value differential or the value of the land itself (highest cap)). D argued value differential should be the cap (common limitation, but flexible - depends on fair comp & what the evidence shows). D produced evidence that the land was not diminished in value. Court gave P’s proposed instruction that the damages were the repair cost of removing the concrete; jury returned verdict accordingly.
(b) Analysis: appellate court affirmed; D’s cap might be appropriate if the land was owned for investment purposes, but here it was owned for personal purposes/use & P should be allowed to cover the cost of repair, provided the repair cost was not wholly disproportionate to the value of the land (higher cap should apply to land used for personal purposes; sometimes no caps for residential properties). 
(i) Repair costs can be recovered if repair is economically feasible (flexible term). Idea is to fully compensate the P; if P has personal reasons for repair that’s higher than the value differential, the court may allow the jury to give the higher measure. P’s not limited to the value differential/value of the land as the maximum cost of repair if the P has a personal reason for repair, so long as the restoration costs are not wholly disproportionate to the value of the land.      
(3) Heninger v. Dunn: illustrates proportionality rule that cost of repair should be economically feasible (not higher than the land value absent personal reason). 
(a) Background: P seeks to recover costs of restoration for damages to trees that D bulldozed. CA has a treble damages statute covering damage to trees (fixing the initial amount of damages is covered by CL; statute gives Ps incentive to sue and Ds incentives to behave; somewhat like punitive damages). Problem for P: property value was not lessened after trees bulldozed; in fact, the value was enhanced after the trees were removed. Trial court didn’t award damages b/c the removal of trees enhanced the land’s value (benefits rule). 
(b) Analysis: P wanted to restore the land to its wooded condition even though it was a high amount. Appellate court reversed trial court; P could recover cost of restoration. However, the court did refuse damages in the full cost of restoration, which was very high and exceeded the land’s value (wholly disproportionate to the value of the land). Restoration should typically be capped at the value of the property absent personal exception.  
(4) Pate Case: damages and injunctive remedies in context of tort claim for nuisance
(a) When a nuisance is continuing (created by an ongoing business), this is classic for an injunction remedy to stop the nuisance or at least lessen it in the future. 
(i) Legal remedy inadequate b/c P’s claiming damages that may be hard to specify/speculative to abate the nuisance (hard to calculate future damages caused by the nuisance). To get damages, P might have to bring a series of tort claims. Also, damages don’t do the job → they don’t compensate P considering P’s interest in the property. For a nuisance, the first 2 elements of injunction are likely met (likelihood of success & irreparable harm). Third element (balance of hardships) isn’t as clear, which will also impact the fourth element re: public interest → nuisance might not always be enjoined. Remember there’s no inconsistency for awarding both damages for past harms caused by the nuisance in addition to an injunction to enjoin future harms from the nuisance.  
(b) Case Background: city maintains a sewage lagoon. If a sewage lagoon is properly constructed & maintained, it shouldn’t emit odors; in this case, it was not properly maintained & began to smell. Homeowners in the area upset w/ the smell sought an injunction to stop the nuisance & shut it down & sought damages for past harms. Trial court found the nuisance was permanent, denied the injunction & awarded damages. Appellate court reversed damages ruling, held the nuisance was temporary.
(c) State Supreme Court Analysis: held both lower courts got it wrong. There should’ve been entry of a mandatory injunction to stop the nuisance and damages should’ve been awarded for the past harms. Measure of damages for temp nuisance is injury to value of use and enjoyment of property (evidence: extent that rental property value is diminished by the nuisance). Here, the nuisance invaded the use & enjoyment of the property. Injunction will stop the smell, so the remedy is always going after the harm.
(5) Escobar: dealing w/ nuisance created by ongoing business (not easy to get an injunction if business would have to shut down entirely/restrict its operating hours/relocate → third and fourth prongs of injunctive relief)
(a) P bought house next to operating bakery (coming to the nuisance → considered when determining what the remedy should be). Ps sought injunction to restrict bakery’s operations; it was noisy due to night time deliveries & lights (noise & lights can constitute a nuisance); Ps also sought damages for past harm caused by the nuisance. Trial court denied injunction on the ground that the balance of hardships did not favor granting the injunction (utility of Ds’ conduct outweighed Ps’ harm). Rare for moving party to get injunction if balance of hardship tips against the P. Trial judge did award damages for physical annoyance, but not for diminution in value b/c Ps’ property value didn’t diminish. When Ps bought property, that cost reflected that the bakery was next door (P can’t sue to recover the value of the land that was already in place when the P moved there). 
(b) Appellate Court Analysis: D won outright; no injunction or damages b/c Ds didn’t cause a nuisance. Nuisance involves balancing interests: utility of use of land by D is compared to Ps’ interests in quiet enjoyment of land. If Ds’ utility is very high, court may say there’s no nuisance at all (P can’t get remedy if substantive law isn’t violated). Here, utility of D’s business was very high: ongoing business does good economic things for the region. For a court to enjoin a business has a big ripple effect on the economy; in such cases, court will hold no nuisance. Here, P came to the nuisance in the first place (highly relevant): when one comes to a nuisance, the P already paid less for the property (no diminution in value). No injunction, no damages, no remedy at all. 
IV. RESTITUTION AND UNJUST ENRICHMENT
A. RESTITUTION
1. Overview: Quasi-Ks v. Constructive Trusts & Equitable Liens
a) Quasi-K is a legal form of restitution (K formed by law to compensate P for D’s unjust enrichment); constructive trusts and equitable liens are equitable forms of restitution. 
(1) Because quasi-K is legal, the form the remedy takes is that of a money judgment enforced as a legal judgment for value of the work P provided. 
(2) When dealing w/ property that the P wants title to, that is a constructive trust, an equitable form of restitution. If P wants an interest in identifiable property less than title, that’s an equitable lien, another form of equitable restitution. Form of grant of title or imposition of a lien. Equitable forms are more limited; P has to be able to identify traceable property. Note: D can be held in contempt for violating constructive trust/equitable lien order b/c these are equitable remedies.
(a) Constructive trusts aren’t real trusts, but will look like a trust; the court acts as if there’s a trustee & beneficiary, but it’s not a real trust. Prop belongs in whole to P. More powerful remedy for a P where it fits the facts: identifiable property and that property has increased in value from the time it was wrongfully taken or where the D has property into which the P’s stolen money has been traced but the D doesn’t have $$ to pay legal judgment. 
(b) Equitable lien: real lien imposed in equity. Prop belongs in part to P; lesser version of a constructive trust. What’s being sought is not title to identifiable property, but rather a security interest in identifiable property that in part belongs to the P. Lien is the amount of the portion of the D’s unjust gain. Gives P priority over most other lienholders. Lienholder can force a sale of property & take proceeds. Appropriate when the amount of the D’s unjust enrichment is only a portion of the property.
b) Elements of Restitution: 
(1) (1) D’s enriched by receipt of benefit; (2) D’s enrichment is at P’s expense; (3) it would be unjust to allow D to retain the benefit from P’s work.
c) Measure of Restitution
(1) The measure of P’s recovery is the amount of D’s unjust gain rather than the amount of P’s loss. 
2. Cases: distinguishing b/w implied in fact K (actual K implied by the parties’ conduct) & implied in law K (quasi-K → K implied in law to avoid unjust enrichment; not a real K); need distinction b/c if there’s a valid K by an implied in fact K, restitution is not an available remedy b/c K damage rules apply to that action.
a) Kossian Case: distinction between implied in fact & implied in law K.
(1) K sued the owner of the inn for work that K completed in removing debris after a fire. Court held this case involved unjust enrichment (claim that plaintiff did work and would be unjust for D to get insurance money). For quasi-K, it doesn’t defeat the claim that there’s no real K.
(2) Example of case where restitution is the c/a b/c there is no tort claim & no K breach claim. If the 3 restitution elements are satisfied, then P can pursue this remedy even w/out tort or K breach; not looking for wrongful conduct, but for unjust enrichment. 
b) Bastian Case
(1) Builder/architect sued owner of office bldg for money; deal fell through after builder prepared the plans. Lower court dismissed claim b/c D was not enriched b/c he did not use the prepared plans.
(2) Appellate court reversed; don’t have to have unjust enrichment to have an action on an implied in fact K (K determined by conduct). 
(3) An implied in fact K is a real, enforceable K (subject to K damages); here, there was an implied in fact K based on the parties’ conduct. If looking at unjust enrichment, then not looking for whether K was breached.
c) Crawford’s Auto Center: illustrates difference b/w K implied in law and K implied in fact
(1) Crawford towed and stored stolen cars; state police claimed it didn’t owe C payment due to lack of valid K.
(2) Court says: there’s an implied in fact K based on parties’ conduct. If there wasn’t a K, then alternative holding states: the P’s recovery should be a reasonable amount for the services provided; restitution is for the benefits received. P would be entitled to recover in quantum meruit (as much as deserved).  
3. Restitutionary Claim Can Be Legal (Quasi-K) or Equitable (Constructive Trust & Equitable Lien)
a) Overview: 
(1) Determining which type of restitution (legal quasi-K entitling P to money/property or equitable (constructive trust or equitable lien)) is appropriate.
(2) Legal: A quasi-K is not a real K; however, the situation is deemed to operate like a K to give a P a remedy (contract-like arrangement, but no valid K); quantum meruit applies so P can get paid the value of their work → result is enforceable money judgment that functions like a damages remedy even though no contract/tort exists. Quasi-K applies when there’s no valid K and no tort, so P has to make a claim based on unjust enrichment w/ the 3 elements.
(3) Equitable: constructive trusts & equitable liens. No jury is available if equitable remedy is sought. w/ constructive trust, remedy resembles an injunction (orders D to give title to property to the P; could be title to real or personal property). A few courts add req that P has to show inadequacy of legal remedy; Rst 3rd takes position that this should not be required. For constructive trust, looking for remedy to be imposed on specifically identifiable property in the D’s possession that in whole really belongs to the P. If only part of the identifiable property belongs to P, then equitable lien applies (lesser cousin of constructive trust). 
(a) Differences b/w the 2 equitable forms of restitution: 
(i) Constructive trusts: the P & D look like they’re in a trustee-beneficiary relationship w/out express trust but a figurative trust. What P gets w/ this remedy is a court order for the D to turn over title to identifiable property; it’s as if the D is a trustee in the form of identifiable property and D is holding that trust for P’s benefit, who’s like a beneficiary; remedy carries that out as trust goes to P. P gets full title w/ constructive trust. Most often, dealing w/ real/personal property, including cash. Constructive trust is an attractive remedy when D holds property that can be traced back to the P in equity where it has increased in value since the D came into possession. Also a good remedy where D’s in possession, but doesn’t have money to pay the judgment. Title to the entire property is transferred to the P. Constructive trust remedy only works when D is the recipient to specifically identifiable property (if not satisfied, constructive trust is not an option); in this situation, title is conveyed to the P. D must convey title to the entire property. 
(ii) Equitable lien: P’s treated as a creditor/lienholder for some amount of money. Remedy imposes a lien on the D’s property that the D owns legitimately in part, but part of the value of that tangible property should be given to the P in the form of a lien on the property. P not in position to obtain title to the entire property. If a recipient (D) is unjustly enriched (remember to always look for the 3 elements) by a transaction in which claimant’s assets/services are applied to enhance/preserve value of a particular property, the claimant may be granted an equitable lien on that property. The remedy is an imposition of a lien on the property; high priority lien on piece of property that the lienholder might have the right to foreclose on the property and get the lien paid off; claimant given a portion of the identifiable property rather than title to the whole thing. 
b) Cases
(1) Hunter: constructive trust remedy.
(a) D was chief geologist (fiduciary of P) who gave confidential information to others re presence of oil and gas locations. D’s interests could be traced back to the theft of the confidential info (D deemed a constructive trustee for P’s benefit). Those interests belong to Shell in their entirety (constructive trust was appropriate). This remedy gives Shell back those interests. When property is wrongfully acquired, equity converts holder into trustee who has to account for gains from such conduct and transfer title to the beneficiary.
(2) G & M: constructive trust remedy.
(a) Embezzlement case; D embezzled money from P & used the embezzled money to buy various real & personal property; also bought life ins policies. Trial court imposed constructive trust on items of real & personal property; appellate court affirmed. Real and personal property could be traced back to the stolen money. 
(b) P’s entitled to the title of those traceable items → P’s using constructive trust vehicle that’s a better thing to get on the facts (those items may have more value than damages remedy; alternative remedies, P will choose the better remedy). 
(i) Why P wants property itself over damages: (1) items of real & personal property may be worth more than the money (i.e., investments that are worth more than the money was when it was stolen); (2) also, damages remedy takes the form of a money judgment (when go to enforce, D might not have adequate assets to pay the judgment), but the D might have property the P can trace their stolen money into, sell the property & satisfy itself that way. 
c) Verity v. Verity: equitable lien remedy. 
(1) P is D’s wife and wanted the court to impose a constructive trust over real property that she managed for him. She wanted joint ownership of the prop given husband’s oral reps. 
(2) Court said no to constructive trust, but P was entitled to equitable lien to recover expenses. Constructive trust is for full title; equitable lien is for a portion of the property that D rightfully owns in part. 
(3) To measure restitution, the measure most often is the amount of the D’s unjust gain, rather than the amount of P’s loss. Courts may measure equitable lien by what the P lost (like comp damages), instead of by what D gained (makes equitable lien remedy less good for P). However, P’s granted security interest over other creditors in the amount of her OOP expenses for equitable liens. 
(4) Generally true that courts will allow a higher amount of a restitutionary award the more wrongful the D’s conduct is b/c overall, what we’re looking for is the amount of the D’s unjust enrichment. The worse the D’s conduct is, the more unjust it is to allow that D to retain a certain sum of money. Amount will likely be higher for a conscious wrongdoer than a D acting innocently. Measure of damages vary w/ the facts. Some courts say P can’t get punitive damages in a restitution case b/c punishment is built into restitution amount; other courts allow punitive damages in restitution cases. 
4. Tracing for Equitable Forms of Restitution
a) Both constructive trusts & equitable liens require tracing to specifically identifiable forms of property. For both forms, we’re looking for identifiable property where title can be conveyed for constructive trusts or upon which a lien can be imposed for equitable liens. 
b) Property doesn’t have to be the property started with: for example, if a watch is stolen, and the D still has it, we could trace the watch back to the P. P can typically trace as the property changes forms to determine whether constructive trust or equitable lien is the appropriate remedy.
(1) Tracing problems emerge when something taken is transformed into other property. If D steals P’s watch and has $50 FMV at time of conversion, and the D pawns the watch for $20, bet the $20 on a horse race and won $500, the tracing function would allow the P to get the money that was won at the race track b/c you can trace the watch through this series of transactions up to the higher value. If D made a lot of money by reselling items that are worth more value, the P can recover those items that are worth more value. 
c) G&M
(1) D embezzled money from P; used that money to buy real & personal property. Court traced money from P into those identifiable forms of property and gave P constructive trust over those items of property. 
(2) Remember P always has the option to sue for legal damages. P will choose the remedy that provides higher value.
5. D’s Gain Measures Recovery
a) Olwell: classic example where P chooses higher measure of damages; D’s benefit can be a savings (waive tort, sue in assumpsit).
(1) Background: P can waive tort of conversion/trespass to chattels & sue in assumpsit (still a tort claim, but choosing restitutionary measure rather than comp damages measure). In many cases, there’s an option to choose legal or restitutionary remedy as long as unjust enrichment resulted from the tort (3 elements satisfied). D’s gain might be higher than the P’s loss; P chooses the higher method of recovery. There was no K b/w the P & D that would’ve allowed the D to use the machine. If there was a valid K, it would be a K breach case & restitution wouldn’t be available. 
(2) Rule: diff b/w 2 remedies is b/w P’s gain & D’s loss; restitution is the preferred remedy where the P’s unjust gain is greater than the D’s loss. 
(3) Court Analysis: If this was conversion, the value is the FMV of the machine at the time of conversion (not a good recovery for P b/c would be harder to recover more than $600). D’s gain after taking the machine: he used the machine during a labor shortage, which meant he saved money. Benefit could be a plus or savings (here, the benefit was D’s savings). D saved labor costs.
(a) 2 major takeaways: the D’s benefit may be a savings; the recovery in restitution can exceed tort comp damages where the D’s conduct was consciously tortious.
b) Scrushy
(1) Accounting Fraud committed by D. P made a good claim for unjust enrichment. The bonuses obtained by D in fairness belong to the Ps. 
c) MA Eye and Ear
(1) Confidential info is of intangible value and needs to be converted into an amount. The D’s gain may be greater than P’s loss; justice requires D giving P the D’s unjust gain. Court awarded restitution based on a measure of royalties.
6. Defenses to Restitution
a) Most common: P conferred benefit as a volunteer or the P did not expect a payment for services.
b) Services Rendered As a Volunteer
(1) Hi-Land Apartments
(a) Ps weren’t entitled to reimbursement for voluntarily maintaining an alley. The city was enriched by the P’s work, the restitutionary theory is the value of the labor & materials (form of quasi-K). No recovery at all b/c Ps volunteered to maintain the alley. Courts traditionally decline to aid volunteers; the D didn’t ask for/didn’t know about the service. D was enriched, but it’s not “unjust” for the D to retain that benefit; rather, it was like a gift to the D. Would be unfair to force Ds to compensate Ps who voluntarily render services, esp b/c D might not be able to pay for the benefit. 
(i) Where P provided services voluntarily in an emergency, courts may award restitutionary remedy for those services.
c) Services Rendered w/out an Expec of Comp
(1) Vortt: 
(a) Background: claim in quasi-K in form of quantum meruit for value of services & data supplied by P in contemplation of joint venture and for which they expected payment.
(b) Issue: whether items of value were provided w/ expec of comp or merely as a goodwill gesture. 
(c) Analysis: Expectation doesn’t have to be monetary; may be any form of compensation. Here, there was an expec of payment.
(2) Dusenka v. Dusenka
(a) P is a widow who didn’t know until after husband’s death that he had transferred his half interest in the tavern to son. P worked in tavern w/out any salary; she got minor benefit but didn’t earn money. She thought her husband was an owner of the tavern when he wasn’t. When she found out after husband died, she asked the son to pay her the value of the services provided. He said no, she sued him. 
(b) Court held: P never asked or expected to be paid by the D while she was working at the tavern. Not apparent that had she known of the transfer, she would’ve refused to work. Opinion indicates that the son did pay her after husband died when she asked to be paid. However, if she had known that husband had no interest while alive, we don’t know if she would’ve asked for comp then. 
(i) Concern in restitution is to determine whether and by how much the D has been unjustly enriched. Where P provided benefit to D w/out expec of payment, we can’t say the benefit conferred on the D was unjust. P needed to have a reasonable expec of being paid when completing the work. To force D to pay in circs where D didn’t expect benefit would force the D into a K; courts want to preserve freedom of K.
V. DECLARATORY JUDGMENTS
A. Overview & Statutes
1. Function is to declare the rights & responsibilities of the parties; considered a mild remedy. Generally sought in the complaint prayer. Similar to an injunction in that decl judgment forestalls/prevents future problems by giving an early ruling, but milder than an injunction b/c no one’s being ordered to do anything/pay any money. 
2. Common settings (not limited to these sections):
a) In ins coverage disputes (dispute b/w insurer and insured re whether insurance policy covers an incident). Insurer provides defense only for covered claims; imp to know upfront whether the policy covers the claim; if it doesn’t, insurer doesn’t have to provide a defense.
b) Interpreting statutes & ordinances also common w/ decl judgments, as well as common w/ patents & copyrights in determining their validity. Most cases interpret an instrument of some kind. 
c) Common to seek decl relief for violation of a statute (Winters, Trump cases) and declarations that a K was breached (Citigroup). Also common in nationwide injunctions; Ps in SF case also sought a decl judgment. Common for injunctions & decl judgments to be linked; P can also get a declaratory judgment on top of damages. 
3. Fed Decl Judgment Act: In a case of actual controversy, except for taxes, any court of the US may declare the rights of party seeking decl whether or not further relief can be sought. It’s an appealable judgment. Pretty easy to establish prima facie entitlement to a decl judgment. 
a) To seek decl judgment, need to show a real dispute & adjudication as to validity or interp of statute/ordinance/deed. If court believes the judgment will help resolve the dispute, the party will likely get the decl judgment. This is a DISCRETIONARY remedy; ruling is reviewed for an abuse of discretion standard.
4. Decl judgment declares conclusively the rights of the parties in litigation over a contested issue; form of relief that settles controversies → decl judgment is NOT an advisory opinion; there has to be an actual case/controversy. Court has to believe granting decl judgment will help resolve the controversy b/w the parties. Stress is on written instruments (i.e., ins. policies). Even if injunctive relief can’t be obtained, declaratory judgment remedy might be available. Injunction remedy also abused; milder decl judgment remedy is popular alternative. 
5. Decl judgment is a statutory remedy; most states follow it. Decl judgment is neither legal nor equitable (don’t have to prove a legal remedy is inadequate).
6. Uniform Decl Judgment Act: 
a) Scope: courts have jurisdiction to declare rights, status, etc. whether or not further relief could be claimed (in most jurisdictions, P doesn’t have to show that some other remedy is inadequate to obtain a decl judgment). Decl judgment means there’s a real controversy & the judgment will help alleviate the dispute b/w the parties.
b) Power to Construe: written instruments; contracts are especially highlighted (can be construed before or after breach). This skates a thin line b/w adv opinion & a real case; there has to be a real dispute.
c) Discretionary: court can refuse if decl judgment would not terminate uncertainty of controversy giving rise to the proceeding; usually denied if the court believes judgment won’t resolve the dispute. Designed to be an efficient, mild remedy. 
d) Further Relief: may be granted whenever necessary and proper (i.e., an injunction). 
e) Construction: the Act is to be liberally construed and resolved in favor of granting the decl judgment, which is a milder remedy and an appealable order.
f) Juries: if it’s a Q of fact, jury may be determining what’s true. Will be determined by court if it’s a Q of law or no jury was asked for. 
7. CA Civ Pro Decl Judgment Act
a) Anyone interested under written instrument (excluding wills & trusts) desiring decl of rights may in actual cases bring an action in the superior court for a decl of her rights, including determination of any construction Q arising under instrument/K. Decl judgment has force of final judgment. Decl may be had before there’s a breach of K. Many CA cases deal w/ ins coverage disputes. 
8. Decl judgment is simply a decl, not an order or injunction. It’s an appealable judgment. Idea is that once the P’s rights have been adjudicated, then the D will honor that. Idea is the D will obey the court declaration. If D doesn’t obey decl judgment, no remedy for that, but P can seek other relief.
B. Cases
1. Aetna Case: there was a concrete controversy about an insurance K as to whether the insured was permanently disabled; appropriate for decl relief. Court held Act’s facially constitutional b/c it authorizes courts to create new procedures for resolving controversies. Court held that b/c there was a real case/controversy, decl relief was ok.
2. MD Cas. Case: court decides whether there’s an actual controversy in the case. Here, there was an auto liability policy; insured got into car wreck w/ Orteca. Orteca was the P in the underlying tort case & sued the driver, who sued Pac Coal. Theory was vicarious liability. Before tort action was tried, insurer filed an action in fed court naming both the insured & Orteca seeking decl that the insurer did not have a duty to indemnify b/c the truck was not hired by the insured, which was the language in the insurance policy. There was an actual controversy b/w the insured and the insurer, as well as b/w the insurer and O. Even though injunction couldn’t issue, the decl judgment could possibly issue. 
3. Wilton Case: Party sought decl re non-liability under the policy; court held decl judgments are discretionary; trial court judges have broad discretion in determining whether to issue decl judgments. Fed courts can decline even w/ div jurisdiction b/c might be more economical to resolve dispute in underlying state court action. Ultimately a matter of discretion for the federal court. Fed court might stay its own proceedings and wait for the state court to resolve. The proper course will often to be to stay the decl judgment action largely on federalism concerns; broadly discretionary kind of remedy.
4. Steffel: underlying state crim proceeding (threat of crim pros in state court); issue is whether a D/would be D in a state case go into fed court and seek a decl that the statute they’re being prosecuted under is unconstitutional? There are federalism concerns in these situations → don’t want federal courts to improperly dominate the states. Due to principles of federalism and comity, fed courts generally don’t enjoin/issue decl judgments re state statutes’ unconstitutionality when there’s an ongoing state action where that question’s being answered. If there’s a threat (legit w/ obj facts), then fed courts DO entertain decl judgment requests to find a statute is unconstitutional. Major issue in these cases: b/c state pros not underway, issue is whether there’s a real case/controversy and whether the P has standing b/c they haven’t shown harm yet.
a) In Steffel, the P distributed handbills w/ a friend protesting the Vietnam War at a shopping mall. The friend was arrested & arraigned on crim trespass charges. The P left the mall to avoid arrest. The P went to fed court, sued under Civ Rights Act, and requested decl judgment that the crim trespass statute was unconstitutional; also sought injunction against parties enforcing the statute. D stipulated that if the P did this again, he’d be arrested (this stip gave P standing b/c he had it in writing that he would be arrested if he distributed handbills again). Court held P had standing to seek decl judgment and crim trespass statute violated freedom of expression insofar as there was a concrete threat of future arrest. P shouldn’t be put in position where he has to get arrested to test the constitutionality of the statute where he’s been threatened w/ arrest. Court also stressed federalism concerns; difference b/w threat of prosecution & actual prosecution (might violate federalism principles if state court jumped in on actual prosecution). P had clear proof of a threat in this case. To have standing for decl judgment, need obj proof of actual case/controversy.
VI. LAW AND EQUITY MERGER: JURY TRIALS
A. Overview
1. In civil cases, jury is available for legal claims and remedies, but not for equitable remedies. No need for a jury in equitable cases b/c of the nature of the remedy. 
2. 7A (civil jury trial right): in CL suits, where the value in controversy exceeds $20, the right to jury trial is preserved.
3. CA Constitution: Trial by jury is an inviolate right and shall be secured to all. Constitutional right to a jury trial covers only actions at law.
B. Two Problems
1. Classifying a case or claim or remedy as “legal” or “equitable.”
2. How to handle “mixed” cases in which both legal and equitable remedies are sought.
C. Federal Approach: pro-jury approach to classifying claims and handling mixed cases. 
1. Federal: Federal courts resolve doubtful cases/claims/remedies as legal, w/ the classification of the remedy being sought as the primary consideration - seeking max preservation of jury trial rights. If there’s a legal remedy, there should be a jury. If only an equitable remedy is sought, then there’s no jury.
2. On second problem, when both legal and equitable claims/remedies are sought (mixed case): legal claims/remedies are tried first, to the jury, then the judge decides the equitable claims/remedies, bound by the jury’s determination of contested facts (as long as the determination is adequately supported by the evidence (jury first, judge second approach - legal issues decided first). 
a) Example: Whether something was a nuisance is decided by a jury first; judge is bound by jury’s determination of contested facts that there’s a nuisance as long as the jury verdict is supported by the evidence. The judge will then decide whether an injunction should issue. This approach preserves jury trial rights in mixed cases.
D. State Approach
1. Classifying a case or claim or remedy as “legal” or “equitable.”
a) Many states follow the fed approach. Others: Where the gist of the action or claim is equitable, there is no right to a jury in that action or claim. Gist of the action is determined by looking at the totality of the pleadings. Remedy sought is relevant but not determinative; the historical origin of the c/a seems most important. C&K Engineering case (shareholder derivative suits are traditionally cases in equity, so no right to a jury trial). Court looks at the totality of the pldgs to determine what the gist of the claim is, rather than what the parties say the claim is. If money damages are sought, it’s probably a legal claim; if injunctive relief is sought, it’s probably an equitable claim. Many states are identical to the federal approach, but other states vary. Where the gist of the c/a is equitable, then there is no right to a jury. When the gist of the c/a is legal, there is a right to a jury. Remedy’s not irrelevant, but not determinative.
2. For mixed cases, there are 3 different state approaches: 
a) Most states follow the equitable cleanup doctrine (rejected by federal & CA courts, but followed by many states). Once a court has equitable jurisdiction, the equitable issues predominate; the judge decides everything (both legal & equitable issues): there is no jury right at all (very unprotective of jury rights). Equitable cleanup doctrine continues to flourish in numerous states (people lose right to jury trial in state court where they would’ve had right to jury trial in federal court). 
b) Following the Federal Approach: Many states follow the federal jury first, judge second fed approach, and are thus quite pro-jury. 
c) CA Approach: A smaller number (including CA) allow a judge first, jury second approach: the equitable claims/remedies are decided first, by the judge, and then the jury, bound by the judge’s factual findings, decides any legal claims/remedies (preserves right to jury trial, but not as strongly as in federal courts).
(1) CA courts often utilize advisory juries in mixed law-equity cases (court has discretion to seat an advisory jury) to resolve contested facts on the equitable claims/remedies. The judge does not have to follow these findings, but often does. Judge gets advice from jury, but not bound by jury’s findings (softens effect of judge first, jury second approach). 
E. Cases
1. Ross Case: Classifying a case or claim or remedy as “legal” or “equitable.”
a) Shareholder derivative suit (created in court of equity). The legal nature of an issue is determined by considering the pre-merger custom (would this kind of case have been brought in a court of equity or law before the merger of law & equity courts); also need to consider the remedy sought (whether it’s traditionally equitable or legal); and the practicability of juries (whether a jury can actually decide the case; i.e., if the case is really complex, maybe a jury shouldn’t decide it).
b) Curtis case, n. 3: 7A is applicable to congressional actions enforcing statutory rights and provides jury trial upon demand, if there is an action for damages. Court looks at the nature of the claim and the nature of the remedy; statutory action was analogous to tort actions recognized at CL. Damages relief is the traditional form of relief offered in courts of law. 
c) Title VII employment discrimination: right to jury trial in Title VII actions seeking damages. Fed courts are pro-jury. 
2. Weltzin
a) Shareholder derivative suits arise in equity; no right to jury trial due to the complexity of the case (not practicable to have a jury).
b) Notes cite to other CA cases; shh suits are equitable actions that were historically created by courts of equity; opposes federal approach in Ross that held there was a right to damages in shareholder derivative suits when money damages were sought (piercing the equitable label to find a right to a jury trial; other courts look primarily at the origin of the cause of action, which is less likely to protect the right to a jury trial; test isn’t applied consistently in CA). 
3. Santiago Case
a) Characterizing the remedy sought is more important than finding a precisely analogous CL c/a. When there’s a statutory right that someone is suing to enforce, if it’s equitable, no right to jury; if they’re seeking money damages, that is likely to be found a case where a jury is available. All doubts are to be resolved in favor of allowing a jury trial. 

