Remedies Outline


BASIC PRINCIPLES OF SPECIFIC EQUITABLE REMEDIES
I. Overview of Remedies
A. Classifying Remedies 

1. Specific: Specific relief remedies the wrong by ordering the D to do something or stop doing something (e.g., returning stolen property, performing terms of a contract, complying with injunction ) 
2. Substitutionary: Substitutionary relief substitutes money for the specific relief
3. Declaratory: declares the rights of the parties (tells the world D violated the law), but orders no other remedy. No monetary compensation. 
B. Equitable v. Legal Relief 

1. Equitable relief usually takes the form of a court order, and thus if D does not comply, the D can be held in contempt. 

a. Equitable relief is often specific but can be substitutionary as in the case of back pay in some discrimination cases. 
2. Legal relief ordinarily takes the form of a judgment stating that the P is entitled to some type of substitutionary remedy, such as damages. If D does not satisfy the judgment, the D cannot be held in contempt. 
a. Legal relief is usually substitutionary, but can be specific, as in the case of legal replevin and ejectment.
II. INJUNCTIONS
A. Overview

3. Injunction = an equitable remedy in the form of an in personam order (directed at a person, but also applies to their agents)

i. It directs D to act, or to refrain from acting in specified way, and it is enforceable by the contempt power. 

4. Injunctions that forbid future misconduct are also frequently coupled with an award of damages for past harm. 

5. Need to show legal remedies are inadequate (i.e., future damages wont prevent the issue)
6. An injunction is an extraordinary remedy that can be subject to many rules that make it harder to get, so you need to ask does this remedy risk or cost more? And do I need to discuss that with my client? With legal remedy you don’t have this risk.

B. Mandatory v. Prohibitory Injunctions

1. Prohibitory: forbids an act  

2. Mandatory: orders an affirmative act or course of conduct 
3. This difference is important because there is a reluctance to issue interlocutory orders (TROs/prelim injunctions) that are mandatory because it may be especially intrusive or more difficult to supervise and enforce.

i. Sometimes the difference in mandatory and prohibitory injunctions has a procedural effect (as when a mandatory injunction is stayed automatically as soon as the D perfects an appeal)
ii. Wording language to make it prohibitory rather than a mandatory injunction increases chances of getting a TRO or pre lim granted. 

C. Preventative, Reparative and Structural Injunctions (simply descriptive labels)

1. Reparative injunction requires D to restore the P to a preexisting entitlement. 

i. e.g., mandatory injunction requiring a trespasser to remove boulders he deposited

2. Preventive injunctions attempt to prevent the loss of an entitlement in the future. Not proper unless the D is threatening to commit a wrong in the future.

3. Structural or restructuring injunction attempts to remodel an existing social or political institution to bring it into conformity with constitutional demands. 

i. E.g., an injunction that restructures a prison to eliminate cruel and inhuman punishments. 

ii. Such injunctions would be simple reparative or preventative injunction if they merely ordered authorities to carry out or to cease some specific act, but restructuring injunctions are typically complex and invasive. 

III. INTERLOCUTORY INJUNCTIONS  
a. TRO Procedural Requirements Under FRC 65 
i. Court may issue a TRO without written or oral notice to the adverse party or its atty only if: 
1. (1) specific acts in an affidavit or verified complaint clearly show that immediate injury, loss or damage will result to the movant before the adverse party or that party’s attorney can be heard in opposition AND

2. (2) movant (P) atty certifies in writing the efforts, if any, made to give notice and the reasons why notice should not be required 

ii. When is an Ex-Parte TRO Appropriate: 

1. When D Cannot be Located  

2. Giving Notice Might Result in Immediate Harm to P/ Property 

a. Marquette v. Marquette: P needed an ex parte TRO motion bc P needed emergency relief from abusive husband. P alleged past violence & ongoing threat of violence. HELD: ex parte TROs are justified where there would be immediate harm to the P or immediate harm to the Ps property if injunction was not issued immediately 
i. e.g., DV, massive spills of pollutants, environmental issues 

ii. D is not bound by the order until the D is served with the order. Once served, D must comply immediately.
3. To Preserve Evidence 
a. In re Vuitton Et Fils S.A: P wanted ex parte TRO to preserve evidence of trademark infringement. P’s fear was that the evidence (goods) would be destroyed or hidden if notice was given to D. Held: Court agreed with P that risk was real. 
i. P needs to be able to prove that there is some factual basis for their belief/fear. Can be based on past actions by D or persons similar to D, but also need to prove likelihood to happen again. 
1. If can’t prove that and can’t obtain ex parte TRO, can still seek a noticed TRO or pre lim. 

b. Reno Air Racing Association: HELD: Only evidence offered was a declaration by Ps atty stating that in his experience this is a common experience (destroying/concealing goods) when dealing with infringers. This is not sufficient. Also HELD: If an injunction does not clearly describe prohibited or required conduct with specificity, it is not enforceable by contempt.
iii. Purpose 

1. TRO is designed to preserve the status quo until both parties can be heard and present information to the deciding court for a more informed and more permanent solution.
iv. Duration 

1. Every TRO issued without notice must have exact time and hour it was issued and must describe the injury 
2. Whether court grants TRO ex-parte or w/hearing, the TRO will expire no later than 14 days after unless extended by the court, or adverse party consents
a. It can be extended for an additional 14 days but TRO cannot exceed 28 days total. Moving party then needs to seek a preliminary injunction otherwise order will expire.

3. A TRO is always linked to a request for a preliminary injunction (not a standalone remedy) 
a. P needs to think about prelim injunction on day 1 of TRO 
4. Gil Pharmaceutical corp:
a. HELD: if a case is removed from state court to federal, then federal rules apply to the injunction. If a case is removed to federal court,  court must dissolve an ex parte state court injunction or TRO once the maximum time limits that Fed. Rule of Civ. Pro. 65 authorizes for an ex parte order.
v. Appealability 

vi. TRO is generally not appealable. 

1. Exception( If TRO is extended past the 28 days without consent of the party whom it is directed, it will be deemed a preliminary injunction for appealability purposes. will be treated as if it were a preliminary injunction subject to appeal. 
2. Where it has the effect of a final decision (where lower court’s decision effectively disposes of the litigation and might have serious, perhaps irreparable consequence that can be effectually challenged only by immediate appeal)
3. The courts of appeal takes an appeal if in the interest of justice 
b. Preliminary Injunction PROCEDURAL REQUIREMENTS 
i.  Preliminary injunction may be granted under FRC 65 only: 

1. (1) after notice to the defendant, AND 
2. (2) only after an adversary hearing, which is usually held within 14 to 28 days after the filing of the complaint 
a. Can never be granted ex-parte 

ii. Notes 


1. Do not need to seek a TRO in order to seek preliminary injunction 

2. If P loses a preliminary hearing, the TRO expires & P loses TRO bond 
3. Pre lim order is appealable (per statute) 
iii. Duration 

1. If a preliminary injunction is granted it remains in effect until the end of the trial when court rules on permanent order 
2. Once a pre-trial injunction has been granted, a D who violates it may be held in contempt of court. 

iv. Purpose 

1.  Preserve status quo pending a trial on the merits. 

a. Status quo = the last peaceful uncontested relationship between the parties. Keep the case where it is before the parties were violating each other rights & preserve it for brief period of time until a hearing. 

c. SUBSTANTIVE REQUIREMENTS to Obtain a TRO or Prelim Injunction: 
a. TRADITIONAL TEST ( P must show: 
i. (1) That he is likely (or substantially likely) to succeed on the merits
1. Looking at whether P is going to succeed in establishing the cause of action he is alleging. Facts are applied to substantive law & court makes a prediction on the outcome.  
2. **If P can’t show success is more likely than not use the alternative sliding test.  
a. Ex: when current precedent isn’t in your favor or precedent is not well developed
3. ALTERNATIVE TEST (1) There are serious questions going to the merits (lesser showing than likelihood of success)
a. Serious questions= questions that are serious enough to warrant further litigation. 
b. Prongs (1) & (3) slide against each other. P can make up for weakness on one by a strong showing on the other. Prongs (2) & (4) must be met. 
ii. (2) That he is likely to suffer irreparable harm in the absence of an injunction 
1. (a) Inadequate legal remedy 
a. rights have been violated and will continue to be violated, legal remedy of damages will virtually always be considered inadequate. 
i. Where D is insolvent, a legal remedy is inadequate 

2. (b) Urgent need for preliminary relief


a. this requirement is probably greater w/ a TRO than prelim. Biggest diff with the test & how its applied. 
3. (c) Harm is serious, not trivial 

iii. (3) Balance of equities (or balance of hardships) favors grants of injunction 
1. Court looks at the hardship to moving party if relief is not granted vs. the hardship to D if the relief is granted. 
2. Court will lessen the burden on the D by playing with the scope of the injunction (i.e., court may take a specific part out of the injunction if it is overly burdensome to the D) 
iv. (4) Public interest favors grant of injunctions 
1.  Sometimes public interest not critically important and other times it is
2. In determining this prong & 3, court looks at whether injunction sought is mandatory or prohibitory. 
b. EXAM: Don’t say analysis is exactly the same when analyzing TRO and pre lim under the alternative test and traditional test. 2 other prongs are the same. 
i. Apply the traditional test, and say why it wouldn’t work, and then go to the sliding test. What if traditional test works? 
ii. **Test for preliminary injunction is the same BUT the facts are more developed so the analysis may look diff. 
c. Adams v. Baker: TT applied( P claimed deprivation of her constitutional rights bc not allowed to try out/participate in school’s wrestling team bc of her gender. 
i. Likely to succeed on the merits( Yes. P showed she was likely to succeed on the merits of her claim by showing that prohibiting her from participating in wrestling on the basis of gender did not significantly advance a substantial government interest.
ii. Irreparable harm( where allegations of deprivation of constitutional rights are made, no further showing of irreparable harm is required 
iii. Balance of hardship( the only hardship Ds alleged related to accommodating a female wrestler’s need for a place to change, differences in coaching techniques, and the like. A preliminary injunction would pose minimal hardship to the Ds. Any such hardship is outweighed by the irreparable injury that P would suffer if not allowed to participate. 
iv. Public interest( D did not argue that granting the Ps motion for prelim. injunction would be harmful to the public interest. Public interest would be best served by enjoining Ds from infringing on Ps right to equal protection. 
v. Held: Ds were preliminary enjoined from denying the P, on the basis of gender, the opportunity to participate in wrestling. This is a prohibitory injunction. It is not mandating that D put her on the team, it is preventing them from keeping her off the team on the basis of gender.

d. Morgan Stanley DW Inc v. Frisby: TT applied( D signed an employment agreement with a non-solicitation covenant providing that D would not for one year after resignation from Morgan Stanley, solicit those clients whom they serviced or learned about while employed by MS. P sought a TRO. HELD: Denied motion for TRO.  
i. Likelihood of success on the merits( P not likely to succeed bc the non-solicitation clause is overboard and unenforceable.
ii. Irreperable harm( P failed on this element bc there was perfectly adequate legal remedy. Damages could be determined very accurately if D violated the agreement. 
iii. Balance of hardships( Ds hardships are greater if injunction is issued bc it would result in complete loss of income to D and its employees and no services to their customers.  
iv. Public interest( P doesn’t raise this, but court says that entry of injunction is not in the public interest for the reasons above.  
d. NOVOA v. THE GEO GROUP, INC. (detainees/covid case) 
a. Irreparable Harm( high risk of infection 
b. Balance of the Equities, and Public Interest
i. If no injunction, P health will be jeopardized. P failed to carry their burden on the PI prong bc P was asking for additional staff to clean facilities and asking court to order D to provide them with PPE( mandatory injunction. 
ii. Not enough evidence that D had the ability to do what P was asking for. Court lacks sufficient evidence on the availability of PPE and not clear at the time, whether it’s in the public interest. 
iii. BC a violation of an injunction can lead to contempt with criminal sanctions, court doesn’t want to order for something that is unclear whether the D can actually do. If it was clear D could do, then it could change the whole analysis. 
e. Save our Sonoran v. Flowers (bad law): AT applied( P filed an action against US Army Corps and Lone Mountain (developer), alleging violations of NEPA and CWA. District court granted a TRO to SOS and after a hearing, it issued a preliminary injunctions suspending development during pendency of the litigation. HELD: alternatively to the traditional test, a court may grant the injunction if the P demonstrates that serious questions are raised (1) and the balance of hardships tips sharply in his favor (3), plus two other requirements. 
a. SOS raised serious issues that go to the merits of the case and that the balance of hardships tips in their favor. The SC has recognized that environmental injury, by its nature, can seldom be adequately remedied by money damages and is often permanent or at least of long duration, i.e. irreparable. Here, once the desert is disturbed, it can never be restored. Thus, P adequately demonstrated the possible of irreparable harm. The balance of hardships tipped in P’s favor bc, if wrongfully restrained, Lone Mountains may suffer financial harm, but if an injunction does not issue, unlawful disruption to the desert is likely irreparable. When environmental injury is sufficiently likely, the balance of harms will usually favor the issuance of an injunction to protect the environment.
f. Winter v. Natural Resources Defense Council Inc: (killed the AT in Flowers) The Navy was conducting training and was using sonar as part of training. Environmental activist sued, claiming the Navy had violated NEPA bc they did not file a environmental impact statement. Remedy sought was declaratory judgment and an injunction. Prelim injunction was granted and it prohibited the Navy from using Sonar in its training (prohibitory injunction). Navy filed an appeal from that ruling and sought stay pending a appeal (stay is not automatic in the federal system). 
a. HELD: Injunctive relief may only be awarded upon a showing that an irreparable injury is likely. A mere possibility of irreparable harm will not suffice. P successfully showed a likelihood of success on the merits and a “possibility” of irreparable harm if injunctive relief was not granted. This standard is too lenient. Even if Ps would have shown a likelihood of irreparable injury from the Navy’s training exercises, any such injury is outweighed by the public interest and the Navy’s interest in effective, realistic training of its sailors. The balance of equities and consideration of the overall public interest in this case tip strongly in favor of the Navy. 
g. SECURITY REQUIREMENT

a. FRC 65( Court may issue a TRO or preliminary injunction only if the movant gives security/bond in an amount that the court considers proper to pay the costs and damages sustained by any party found to have been wrongfully enjoined or restrained.
i. The US, its officers, and its agencies are not required to give security.
ii. Bond not required for permanent injunction 
b. CA Civ. Pro section 52( Exceptions for bonds 
i. Indigent and DV victim 
c. Is security requirement mandatory or discretionary? 

i. Some courts hold that it’s mandatory others hold that its discretionary 
ii. A lot of courts have held that it is mandatory, but the amount of the bond is discretionary 
iii. Indigent Ps and public interest Ps are likely to get a nominal amount bond or bond may be waived (applies in federal court) 

d. Purpose:
i. (1) Deter frivolous filings for TRO and prelim injunctions because you run a risk of losing money 

ii. (2) Protects a D when the P is asking for a TRO or preliminary 

1. D injured by the issuance of an injunction later determined to be erroneous has no action for damages in the absence of a bond

2. Bond sets the ceiling in the amount of recoverable damages (in CA too) even if proof of actual damages was higher 

3. If no bond or other security, then there is no way for D to get

compensated for losses caused by the erroneous issuance of a prelim or TRO injunction UNLESS there is an additional statutory remedy (rule 11)

4. If D believes damages are adding up more than what they initially asked, D can ask for an increase, and court will decide whether this is true or not, and increase bond if necessary. 

a. In CA, D must be heard re: increasing amount of bond

iii. Attorney’s Fees: Many state courts, but not the federal courts, also allow an award of attorney’s fees. As a general rule, only those fees incurred in defending against the provisional relief may be recovered against the bond. 

e. Nintendo of America, Inc v. Lewis Galoob Toys Inc:15 million bond posted by P. Trial court granted the prelim injunction but ultimately P lost the case on the merits. D was wrongfully enjoined and was entitled to the full 15 million in damages. 
i. Two issues are addressed: 
1. (1) when is a party wrongfully enjoined? when it turns out the party enjoined had the right to do what it was enjoined from doing. D was not in violation of the substantive law. D prevails at the final judgment. 
2. (2) What damages can the D recover? There is a rebuttable presumption that a wrongfully enjoined party is entitled to have the bond executed and recover provable damages up to the amount of the bond. 
a. Failure to mitigate damages may rebut presumption that the D is entitled to recover damages against the bond 

b. D that is wrongfully enjoined is not automatically entitled to the bond, can only get damages that are caused by the wrongful injunction
c. These are compensatory damages and they need to be proven to a reasonable certainty, cannot be speculative. 
IV. PERMANENT INJUNCTIONS 
a. Final decision that’s appealable 

b. Requirements to obtain Permanent injunction 
i. P Must show 
1. (1) Actual success on the merits 
a. This means D is found in violation of the law 
2. (2) that he is likely to suffer irreparable harm in the absence of an injunction 
a. Inadequate legal remedy 
b. Harm is serious, not trivial 
3. (3) Balance of equities (or balance of hardship) favors grant of injunction
a. i.e., hardship to the moving party if it’s not granted vs. hardship to non-moving party if it’s granted 

4. (4) Public interest does not disfavor grant of injunction 

c. No categorical entitlement to an injunction 

i. But they are normally granted in IP infringement cases

d. Breach of Contract Cases 

i. Damages are the normal remedy breach of K, but a permanent injunction may be more appropriate if P shows that damages are inadequate based on balancing the costs and benefits of the alternatives.

1. In comparing costs and benefits of damages to the costs and benefits of an injunction, if there is a tie, damages wins bc this is the ordinary remedy. 
a. An injunction requires court to supervise the injunction.  Enforcement is contempt. 
b. Damages don’t need continual supervision but judicial determination of damages is costly in a way bc it is difficult to estimate (parties required to put on a lot of evidence) 
ii. Injunctive relief requiring performance of a K may ordinarily be granted (if other prereqs are met) where monetary damages will not afford complete relief. 
1. E.g., agreements involving the sale of real property; specific performance is often granted bc property is considered unique. 
2. The sample principle applies where harm caused by a breach, although economic in nature, is impossible to measure accurately. 
iii. Walgreen Co. v. Sara Creek Property Co.: P signed a lease with D to occupy a space in a mall owned by D. D promised not to lease space in the mall to any other pharmacy. In 1990, D informed P it was replacing a tenant with a Phar-Mor store. P filed an action for breach of K and asked for an injunction. TC rejected D’s argument that P failed to demonstrate that legal damages were inadequate. P provided evidence that its damages would be very difficult to compute since they include intangible damages such as loss of good will. TC held cost of damages would exceed the cost of an injunction, and granted a permanent injunction for P. D appealed.
1. HELD: TC decision was correct. Some costs of a damages remedy include diminished accuracy in the determination of value lost from a breach, and increased litigation expenditures for the parties due to preparing and presenting evidence of damages, and of the court’s time in evaluating the evidence. The costs of a permanent injunction remedy include the cost of continuing supervision by a court or third party, as well as the risk of imposing a bilateral monopoly in which two businesses can only deal with each other. A finder of fact must consider all the circumstances of a case to determine which remedy is the least costly and most beneficial for the parties. It is very difficult to determine the amount of monetary damages associated with lost profits and good will for a store following the introduction of a competitor. W/out other useful measures for calculating damages, a permanent injunction is the most efficient and cost-effective remedy.
e. Physical Injury  


i. Money damages, even though inadequate, are the best possible remedy once physical damage is done, but they are inadequate to compensate permanent injury which could have been prevented. 

ii. The future threat of physical injury is a justification for granting equitable relief, regardless of whether the P who is seeking the injunction is the person who is directly at risk of harm or a governmental agency whose job it is to protect the general public against the threatened risk of harm. 
iii. Smith v. Western Electric Co.: P sought a permanent injunction to prevent D, his employer from exposing him to tobacco smile in the office. While at work, he was exposed to tobacco smoke. P had severe respiratory discomfort and other severe symptoms every time he was subjected to second-hand cigarette smoke, and was advised by his doctor told to avoid tobacco smoke. P repeatedly brought this to the attention of his employer, but D failed to adequately remedy the situation. TC dismissed P’s claim. 
1. Likely to suffer irreparable harm( Likely to suffer irreparable harm if P doesn’t get injunction bc he will have long term health effects. If P dies, his heirs could get damages, but damages isn’t good enough in comparison to preventing him from getting sick, which can be prevented by an injunction. Not getting sick is better than getting sick and suing for damages. 
2. Balance of Equities favors grant( Hardship to the D doesn’t outweigh the life threatening hardship to the P. 
V. AFFIRMATIVE DEFENSES TO EQUITABLE REMEDIES 

a. Even if the requirements to obtain an injunction have been met, D can assert an affirmative defense. 
b. Affirmative Defense (D has the burden of proof) 

i. (1) Unclean Hands: P had to have behaved inequitable with respect to the controversy that they are seeking remedy for. Only P’s conduct is relevant. 
1. Salomon v. Smith Barney: P poached D from his previous employer and requested that D take and bring his customer list to P. D left job with P. P is seeking to restrain D from disclosing/ misappropriating P’s business information. D argued unclean hands. P is now asking to stop D from doing when they previously asked him to do. HELD: D is guilty of the same misconduct P is accusing D of. Denied injunction. 
2. Note 
a. The unclean hands doctrine should not be strictly enforced when to do so would frustrate a substantial public interest. In that instance, the court is justified in awarding equitable relief
ii. (2) Laches 

1. P should be barred from proceeding in a claim of equity or proceeding with a request of equity remedy (injunction), where there was: 

a. (1) unreasonable delay in bringing the case by P 
i. Delay by P that is improper or unreasonable in some way; P could avoided delay but didn’t 

b. (2) AND delay prejudices D in an unfair/undue manner

i. Kind of prejudice that will support a laches defense:  

1. Delay resulted in a loss of evidence or witnesses supporting D’s position 

2. D changed its position in a manner that would not have occurred but for P’s delay

3. the conveyance of the property in dispute for fair market value to a bona fide purchaser, or the expenditure of resources in reliance upon the status quo antes. 

ii. Sliding scale is applied: If only a short period of time elapses between accrual of the claim and suit, the magnitude of prejudice required before suit would be barred is great; if the delay is lengthy, a lesser showing of prejudice is required. 

2. Vineberg v. Bissonnette: Stern was forced to give up his paintings by Nazis. After his death, Stern left any potential interest in his paintings to his heirs. Before his death, he tried to find his paintings diligently. One painting was discovered after Stern’s death. P, Stern’s estate representatives, sought an action for replevin (return of an itemt) against D, who owned the painting. D asserted laches defense, but court found this defense deficient. 

a. HELD: Laches was deficient bc Dr. Stern & his successors had pursued their claim to the painting diligently (no delay).  Second, D failed to adduce any probative evidence of prejudice. D failed to point to any particular witnesses (or types of witnesses) whom she might have consulted or to any particular documents (or types of documents) that she might have located but for the delayed commencement of the action. Proving prejudice requires at least a hint of what witnesses or evidence a timeous investigation might have yielded.
3. Daingerfield Island Protective Society v. Lujan: Case was brought by P 16 years after agreement was made. Building project that was subject of agreement never got off the ground, so there wasn’t much of an expenditure. D raises laches defense.  HELD: both prongs must be met. Although inexcusable delay occurred, there was no undue prejudice by delay. 

a. Laches is a disfavored defense in environmental suits. In environmental suits, the amount of money spent in reliance has not been considered the prime factor in the prejudice inquiry. Two factors have been accorded heavier weight. First, the percentage of estimated total expenditures disbursed at the time of suit. Here, the estimated total expenditures are about $500 million, hence the amount disbursed so far is relatively insignificant ($692k). Second, courts have examined whether the relief Ps seek is still practicable. Here, not only has the construction not began but a construction permit has not been issued. The damage that Ps sought to prevent thus has not begun to occur. Defense of laches, is rejected
VI. APPEALS: Procedures and Standards for Issuing Pre-Appeal Injunctive Relief 

a. Two types of pre-appeal injunctive relief:
i. (1) Where appeal is from a grant of preliminary or permanent injunction = a stay pending appeal

1. If you do not request a stay pending appeal, you have to follow the injunction or be held in contempt

2. Federal system( no automatic stay 
3. CA

a. Mandatory injunction( automatic stay by filing an appeal

b. Prohibitory injunction( No automatic stay; a stay only upon showing of hardship, so no automatic stay for prohibitory injunction. 

ii. (2) Where appeal is from a denial of a preliminary or permanent injunction = an injunction pending appeal 

iii. Purpose: to preserve the status quo for further adjudication.
b. A grant of pre-appeal injunctive relief requires movant to show:
i. (1) Likelihood of success on the merits of the appeal
ii. (2) Irreparable harm absent a stay 
1. Inadequate legal remedy
2. Serious harm

iii. (3) Harm to others if the court grants the stay 
1. balancing the harm just for the period of time until the appeals

iv. (4) Public interest in granting the stay 
v. Note: This is the traditional test, a sliding scale used with (1) and (3) 

c. Michigan Coalition of Radioactive Material Users v. Griepentrog: D sought a stay from a permanent injunction ruling. P, producers of radioactive waste got an injunction prohibiting several states from using their waste disposal sites. D appealed that grant of injunction. Not an appeal yet on the merits. D wanted injunction not to be in effect during the time leading up to the decision on the merits. DC denied request for a stay. D now court goes to appellate court to request a stay pending appeal. HELD: D must show that application to the lower court for such relief is not practicable, or that the lower court has denied an application or has failed to afford the relief which the applicant requested. Here, D filed a motion for stay of permanent injunction pending appeal, but DC denied D’s motion. 
i. Likelihood of success( D presented a compelling argument that DC erred in finding it had personal jx over the various sited state representatives.  
ii. Irreparable Injury( 
iii. Harm to Others( Harm to the P if the stay is issued is relatively slight. Ps members are storing their low-level radioactive waste in on-site temporary storage facilities. P has not alleged that its members cannot provide the required storage capacity, but merely that they find it inconvenient. 
iv. Public Interest( Public safety is not adversely affected by granting the stay. No reason to believe that the storage facilities puts the public at a greater risk than it would otherwise face when the waste is stored at these locations pending transport to the D’s facilities. 
d. Why would TC grant pre-appeal injunctive relief after just ruling against you? 

i. TC may deny a preliminary injunction, but then grant pre-appeal injunctive relief because appeal would become moot without pre-appeal injunctive relief.  Example:  tearing down of building—judge denies preliminary injunction to prevent tearing down of building but grants an injunction pending appeal because the appeal would be moot if the building is torn down in the meantime. 

VII. MODIFICATION AND DISSOLUTION OF PERMANENT INJUNCTIONS
a. The court may relieve a party from a final judgment for the following reasons: 

i. Applying it prospectively is no longer equitable 

1. Ask- Is it still equitable to maintain this injunction or not 

ii. Any other reason that justifies relief 

iii. Significant change in facts or the law that make it inequitable for injunction to remain in place.  (Rufo c. Inmates ) 

1. This standard only applies to permanent injunction NOT TROs or prelim bc those can be modified or dissolved on the fly. No need to move to modify or dissolve those bc they change with the following order. 
2. Swift standard: no longer the standard in Federal court. Need to show a grievous wrong in order to get relief from the final injunction. 

b. Why would someone want a modification of a permanent injunction? 


i. Person against whom the injunction was ordered against has complied with the injunction
ii. changes in circumstances
iii. party realizing that the injunction is unfair in some way that wasn’t clear at the beginning
c. Note: Consent decree is a settlement that involves an agreed upon injunction 
i. Consent decree that includes an injunction is a permanent injunction for every purpose. 
ii. However, some states refuse to allow the modification of a consent decree on the ground that it constitutes a binding K between the parties. 

VIII. CONTEMPT 

a. Two Paths of Contempt: 
i. (1) Direct contempt with summary procedures (e.g., screaming at the judge)

ii. (2) Indirect contempt without a summary procedure (violation of an order)

1. Under this path, there is civil contempt and criminal contempt 

a. Criminal contempt is a crime that may involve imprisonment 

i. Involves criminal procedures & contemnor has all the rights that a criminal D has (jury, right to counsel, etc.) 

b. Civil Contempt Path splits into two (civil procedures apply) 
i. Civil coercive contempt
1. can be jailed as a coercive sanction 

ii. Civil compensatory contempt 

2. If your client willfully violated an injunction order, three possibilities: 

a. (1) …. 57 mins 

b. (2) your client may be hauled before the judge that issued the injunction and he may be fined or jailed to coerce compliance with the injunction or

c. (3) the client may be hauled before judge and made to pay damages to party who has the injunction  

b. Purpose of these three types of contempt: 



i. Indirect criminal contempt( the only proper use of this contempt is when the court’s purpose is to punish the contemnor for the past violation of court order. Vindication of court’s authority. 
1. Criminal contempt is willful violation of court order. 
ii. Civil coercive contempt( not designed to punish for a past violation, but designed to coerce future compliance with the court’s order (need to be held in contempt). Coerce future compliance.  

a. Need to be held in contempt to be ….
iii. Civil compensatory contempt( to compensate the person who got the injunction for the cost attributable to the violation of the court order 

iv. Note: ALL 3 forms of contempt can be issued against one person. 

c. Criminal Contempt 
i. Proof required to hold D in criminal contempt( beyond a reasonable doubt 

ii. Young v. US Ex Rel Vuitton: HELD: Court held that federal judges have the power to appoint private attorneys as prosecutor BUT must refer a criminal contempt case to US attorney’s office before appointing a private prosecutor. If they won’t do it and judge still wants to push the criminal contempt action forward, the judge must appoint a disinterested private prosecutor can’t appoint the Ps attorney. 
1. Note: Young does NOT apply to state court judges & some states continue the traditional practice of allowing private attorneys who represent the beneficiaries of equitable decrees to prosecute criminal contempt cases. 

d. Civil Compensatory Contempt Sanctions 

i. When to Use this Remedy( when you have damages as a result of violation 
ii. Civil contempt standard( A party may be held in civil contempt only :

1. (1) if there is a clear and unambiguous order

2. (2) noncompliance is proved by clear and convincing evidence, and 

3. (3) defendant has not been reasonably diligent and energetic in attempting to accomplish what was ordered.

a. Willfulness is not required; negligence is enough 
iii. Cancer Research Institute v. Cancer Research Society: D had been permanently enjoined from listing or advertising itself (prohibitory injunction) in any telephone directory under the name Cancer Research Society. P sought an order adjudging D in civil contempt for violating the terms of permanent injunction. HELD: Record did not reveal D continued to violate the injunction, so coercion is not called for here. Sanctions must be imposed once P has proved that he has suffered harm bc of a violation of the terms of the injunction. Proof of actual damages is a precise guide in determining the appropriate award for complainant. 

a. A civil contempt fine is not always dependent on a demonstration of actual pecuniary loss. When actual loss cannot be demonstrated but it’s obvious that there must have been some economic injury to P, P is entitled to compensatory damages under an unjust enrichment theory. There, P may recover Ds net profits derived from the continue abuse of the prohibited listing after the injunction issued. 
b. A complainant may not be awarded attorney’s fees and costs absent a showing the contumacy was willful. 

e. Civil Coercive Contempt  
i. Common Situation: D found in contempt of injunction order and it appears D is inclined to continue violating it in the future if D is not sanctioned 

ii. When to Use This Remedy: When judge believes D is likely to violate the injunction in the future (to prevent future violation) 
iii. Requirements: 

1. P must show that D is likely to continue violating the injunction 

a. Extrapolating from past experience
b. No intent requirement but D’s willfulness in not complying with court order may be taken into consideration in determining extent of the contempt sanction
iv. Unlike criminal contempt and civil compensatory contempt, this form of contempt does not completely look backwards. Not just penalizing D for past violation or compensating P past violation but also deterring D from disobeying injunction going forward
v. Tools of Coercion 

1. A judge can use all kinds of tool to coerce but the most typical form of order is ordering a per diem fine, fix another amount fine, or putting someone in jail until they agree to comply with court order. 

vi. Civil coercive contempt is conditional and purgeable

1. D has ability to purge the contempt by simply swearing they will obey the injunction. BC D holds the keys to jail in their pocket (since all D has to do is comply with injunction), it is not criminal. No jury or right to an attorney.

2. A civil imprisonment is for an indefinite term bc it could end immediately, before it even started or last a long time. 

a. Criminal imprisonment is definite. 

vii. For contemnors who can’t comply (bc too poor) or are hell bent on not complying (bc Mafia will kill them or religious reasons) what should the court do? 

1. These people can be held in jail for life, theoretically under coercive contempt. 

2. Trial judge should remove the civil coercion sanction when it appears to the court that the person cannot or will not comply (when they can’t be coerced). Court can remove the civil coercion and refer the case to the prosecution for criminal contempt. 
viii. Bagwell: Union violated a labor strike injunction. Trial court found the Union had violated the injunction many times and held future violations would be punished by a predetermined fine. Trial court fined the Union over $64 million. Approx. $12 million was ordered to be paid to Ps, with remainder to be paid to the state and county governments. The fines to the companies were vacated but the portion payable to the state and counties was not. 
1. HELD: the level of protection required depends on the type of sanction levied. If sanction is purely coercive, then contempt is civil and proceedings must comply with civil procedural protections. 
a. Coercive sanctions include imprisonment until compliance with an order, or the imposition of a daily fine that can be purged with eventual compliance. 
b. If the sanction is punitive, then criminal procedural protections, such as right to a jury trial and right to counsel are required. 
c. In this case, the contumacious conduct occurred out-of-court and involved disobedience of a complex injunction. The fines imposed by the trial court were not coercive fines. Even though the trial court announced the amount of the fines in advance, the Union did not have an opportunity to purge the fines. Therefore, the trial court should have complied with criminal procedural protections and given the Union a jury trial. 
ix. US v. Tenn: DOJ brought case against state of Tenn for unconstitutional conditions at a facility. Court on the merits found the conditions were unconstitutional. State and P’s came to an agreement with terms of injunction. Later, court had a compliance hearing to determine if state was in contempt. HELD: State found the state in contempt bc it didn’t even have a plan to comply. SOLUTION: coercive sanction( court ordered a director at the facility every other week. 
1. Example of a structural injunction which seeks to reform an institution. In this situation, it is common for court to appoint a monitor. In more extreme situations, the court may appoint a temporary receiver to run the institution until it can be brought into compliance with the court’s decree.
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f. Who is bound by an injunction?

i. Six categories of nonparties that could be held in contempt for violation of an equitable decree: 
1. Agents of the enjoined party 

2. Aiders and abettors of the enjoined party 

3. Persons cognizant of the decree 

4. Successors in interest of the enjoined party 

a. bona fide successor corporation can be held in contempt for a violation of an order issued against its predecessor.

5. Those coming into contact with a particular res 

6. Members of the same class in a class action 

ii. Rule 65 says it binds people who have notice (see book) 

1. Notice and some association/ relationship with D 6:58

2. No notice can’t be held in contempt: saw a copy or heard of injunction 

iii. In order to hold a nonparty in contempt, a court first must determine that she was in active concert or participation with the party specifically enjoined. 

1. People Acting in concert( two elements to prove 

a. (1) state of mind: a nonparty must know of the judicial decree and nonetheless act in defiance of it. 

i. Actual knowledge of the decree may be proven by direct or circumstantial evidence 

b. (2) legal identification: the challenged action must be taken for the benefit of, or to assist a party subject to the decree. 
i. some actual relationship with an enjoined party is required to bring a nonparty actor within the injunction’s scope. Mere mutality of purpose is not enough.

iv. A nonparty who has acted independently of the enjoined D will not be bound by the injunction, and if she has no opportunity to contest its validity, cannot be found in contempt without a separate adjudication. 

v. Roe v. Operation Rescue 

1. A P must prove 3 elements by clear and convincing evidence to establish that a party is liable for civil contempt: 
a. That a valid order of the court existed 
b. That the Ds had knowledge of the order 
c. And that the Ds disobeyed the order 
g. Challenging Validity of Order at Contempt Hearing
i. Collateral Bar Rule: At the contempt hearing, a party charged with criminal contempt cannot collaterally attack/challenge the validity of the order the party violated 
1. UNLESS it is transparently invalid (e.g., prior restraint on pure speech, if it restricts the exercise of 1st A rights, court didn’t have jurisdiction, subject matter or personal jurisdiction over contemnor)   
2. Rule only pertains to criminal contempt. State courts don’t need to follow this rule but in federal system this is the rule.

a. If you have a civil contempt, and injunction is issued against you, party must appeal and ask for a stay, and if trial court refuses to grant stay, ask the appellate court to stay the order, and then appeal the validity of the injunction 
ii. In re Providence Journal: injunction was issued against providence journal, prohibiting them from printing a story. HELD: transparently invalid because decision is a prior restraint on pure speech (vs in Walker it was prohibiting march), thus D could collaterally attack the constitutionality of the underlying order in an a criminal contempt proceeding.
IX. FIRST AMENDMENT AS IT RELATES TO INJUNCTIONS 
a. Two ways 
i. (1) When a P seeks an injunction to protect first amendment rights 
1. When P’s 1st A rights are at risk, protecting those rights via an injunction is a mainstream remedy to seek. There is a lot of precedent to seek an injunction for protection of 1st A rights bc of the inadequacy of legal remedies. 

a. BUT still need to show your rights will be violated in the future 

2. Portland case: P got a TRO on the basis of a violation of their 1st A rights as journalists against federal Ds, law enforcement protecting federal property. Court found Ds were attacking journalists & P claimed it was a violation of their 1st A right of news gathering. HELD: Using the 9th circuit sliding scales, held that serious questions were raised on the merits as to whether this was a violation of first A. Serious threat to first A rights, is an irreparable harm. 
a. As long as you can show violation of constitutional rights + threat of future violation, usually can establish irreparable harm. If can’t prove threat of future violation, will only get damages for past harm but no injunction bc no threat of future harm. 
b. Balance of hardship tipped in favor of injunction bc of the infringement on 1st A rights and D didn’t show hardship to them. Always in the public interest to prevent the violation of a party’s constitutional rights. 
ii. (2) When a P seeks an injunction that allegedly infringes on the Ds first Amendment rights
1. When a court issues an injunction that allegedly interferes with a D’s free speech rights, the injunction can be characterized as a prior restraint. A prior restraint comes to the court bearing a heavy presumption against its constitutional validity. 
2. First Amendment Ex Parte Injunctions(  Rare for an ex-parte injunction to be upheld when it restricts 1st amendment rights. 
a. Carol vs Commissioner: White supremacist rallied in courthouse steps and during the rally the racist speaker said they would resume the rally the following night. P obtained an ex parte TRO to restrain D from holding rallies. HELD: TRO was improper bc of the procedure which it was obtained—It was obtained without any notice/hearing. Violates first amendment even if it’s for a short period. TRO prevented the Ds from speaking without knowing what they would say, and bc it was ex parte they had no chance to oppose the motion. A TRO that prohibits speech cannot be granted ex parte unless it is shown that serving or notifying the opposing parties would be impossible. 

3. National Socialist v. Skoki: Neo-nazi group in America announced it was going to March in an area that was heavily Jewish. P got preliminary injunction to prohibit the march. The prelim injunction was pretty broad. Court of appeals and state supreme court denied D’s stay (if stay would’ve been granted D would’ve been able to march). Nazis are left with a court order prohibiting them from marching so they appeal the injunction on the ground of first amendment right. HELD: if a state seeks to impose a restraint of this kind (injunction prohibited marching), it must provide strict procedural safeguards. Absent such review, the state must instead allow a stay.
4. Kramer: HELD: You cannot obtain an injunction to prevent defamation before such defamatory speech occurs bc that is a prior restraint on speech (and speech has not been determined to be defamatory). However, if past defamation has occurred and future defamation is threatened and there is good evidence of that, then you might be able to get an injunction to prevent future defamation. 
a. In these cases, there is already injunction for defamation, meaning there had been a prior adjudication finding that the speech was defamatory (defamatory speech is not constitutionally protected) 
b. once a jury has determined that a certain statement is libelous, it is not a prior restraint for the court to enjoin the D from repeating that statement( exception to the general rule that equity will not enjoin defamation.
5. Balboa Island Village Inn v. Lemen: D would take pics of customers, workers and anyone at the Inn. Began collecting signatures, going door to door making defamatory statements: HELD:  CA Supreme court( following a trial at which it is determined that the D defamed the P, the court may issue an injunction prohibiting the D from repeating the statements determined to be defamatory. Upheld permanent injunction against D.
6. Bingham v. Strude: P suing a former client/protesto, D. P sought a preliminary injunction to prohibit D from making rape accusations (we don’t know the truth or falsity of these allegations). Substantive basis of the claim was intentional infliction of emotional pain and defamation. Money damages were sought for past harm and an injunction to prevent future harm from the same kind of conduct. TC denied the request for preliminary injunction but appellate court reversed it. HELD: Court did not see the D’s 1st A strong here because in large part it was not a matter of public concern, it was purely private concern. Where is speech is public concern, or public figure, the first amendment provides greater protection. Lesser protection for purely private speech. Hayden’s issue with this case is that the P is seeking preliminary injunction and speech has not been determined to be true or false. To restraint this speech could in fact run afoul of the 1st A. 
7. Galola case: Galola followed Jackie Kennedy Onassis for 10 years and photographed her. Jackie sought a permanent injunction. DC faced the decision whether to grant a permanent injunction (trial held). HELD:  Galola had committed a number of torts and Galola’s (1) claim was successful on the merits. (2) On irreparable harm, court found no adequate remedy at law bc of the recurring nature of Galola’s invasion and difficult to evaluate harm in monetary terms given psychological harm. Also, imminent threat of future invasion—Galola admitted he would continue to do it for another 4-5 years. (3) balancing the hardships: court balanced Jackie’s and her family’s interest against Galola’s asserted business interest and 1st A right to photograph the family. (4) The public interest favored an injunction and the 1st A right argument was very weak bc even though Jackie was a public figure, it was not something that had particular importance and he was committing torts to get these photographs.
a.  Injunction request was broad, ultimately it would have prevented Galola from ever photographing Jackie or her children. The court modified the injunction request so that Galola’s business interest didn’t tip the scale in his favor since those photographs were his main source of income (common tactic used by courts). 
X. NATIONWIDE INJUNCTIONS 
a. Regular Injunctions don’t have territorial limits because they are personam orders (order follows D no matter where they go with respect to the P) 
i. While no legal issues with this, there might be practical issues with enforcement. For example, if judge in NY grants an injunction and violation occurs in DC, this can makes it hard to enforce since you have to go back to the judge who issued it to enforce it. 
b. With nationwide injunctions, one of the issues is when D is an agency or official of US govt. 
i. If CA enjoins the govt from deporting a P on the ground that to do so would violate immigration law, can that injunction be used nationwide by similar situated persons not parties to the injunction. 
1. SCOTUS has not ruled on nationwide injunctions. 
2. Looking for what geographic scope is necessary to give P relief 
ii. East Bay Sanctuary Covenent v. Trump: Trump administration stripped asylum eligibility for every migrant that crossed into the US between designated ports of entry. New bar to asylum eligibility. DC issued TRO—enjoining the new rules and ordering the govt to return to the pre-rule practices for processing asylum applications. 8 days after issuance of TRO, the govt filed an appeal and an emergency stay (wanted to be able to enforce the law pending appeal) of the TRO pending the appeal. Court denied the stay. Then a prelim injunction is issued. Govt appeal from that. DC affirmed the prelim injunction. HELD: Injunctive relief should be no more burdensome to the D than necessary to provide “complete” relief to the P. Here, in order for the injunction to provide complete relief it has to have nationwide effect. 
1. Court applies the standard test from Winter and using the sliding scale (factors 1 and three slide against each other). 
2. When govt is a party in the case the public interest factor and the balance of hardship elements kind of merge together

iii. Innovation Law v. Wolf: P sought an injunction against migrant protection protocols, under which non-Mexican asylum seekers who present themselves at the border are required to wait in Mexico while their asylum applications are adjudicated. This rule applied to all states along the US-Mexico border. DC entered a prelim injunction and it was appealed. HELD: Injunction affirmed. RE: nationwide scope, court says that you need complete relief for P and uniformity of law. 
iv. City & County of SF v.  Barr: AG and DOJ announced 3 new conditions for state and local govts to receive certain grants. Cities and counties could not remain sanctuary cities and receive this federal funding. P sought an injunction and a declaratory judgment that sanctuary laws did not violate federal law. The court entered a permanent injunction, permanently enjoining DOJ from using this condition to prevent funding. It extended relief to the entire country by providing that the permanent injunction applied to any CA state entity and CA political subdivision or any jurisdiction of the US. D appealed. 
1. On appeal, issue is review under abuse of discretion standard. District Courts abuse their discretion when they rely on an erroneous legal standard or clearly erroneous finding of fact. HELD: upheld the entry of the injunction but vacated the nationwide scope of the injunction. Limited geographic boundary to only CA. There is no bar on nationwide relief BUT such relief should be necessary to give prevailing parties the relief to which they are entitled. 
BASIC PRINCIPLES OF DAMAGES

I. Damages 

a. Most common remedy 

b. Tends to be a substitutionary remedy( Money awarded is substituting for the right that was invaded, or interest that invaded. 
c. Goals of Damages( to put the P in the P’s rightful position. 

i. Tort( Put the P back in the position they would’ve been had the tort not occurred. 
ii. Contract( Put the P in the position they would’ve been had the K been performed. Expectancy measure. 

1. Reliance interest measure: put P back in the position in the position had the K never been entered into. 

d. General and special damages differ in tort law and K law. 
II. Contracts 

a. General damages( those which are the natural and probable consequence of the breach
i. Damages that provide compensation for harm generally sustained in the normal course of things (anyone in Ps position would suffer this same category of damages. Not the amount just the category of damages.) 
1. General damages in K law is all about predictability. At the time you contract you need to know the losses if you breach
ii. Anything specific in a K becomes special damages (sometimes courts hold that special damages specified in a K are still considered special damages, but they were clearly within the contemplation of the parties bc it’s in the K.) 
iii. Dobb ex of general damages: D&P have a K. D is going to sell Blackacre for $100k. If K is breached, to measure general damages we ask how much was that property worth at time of breach. P’s general damages would be the difference between the contract price and the market value of the property at the time of breach. If property was $140k at time of breach & K was for $100k, P lost $40k profit. D would owe P $40k. 
1. What if Ps plan was to buy the house and move into it bc starting a new job, and bc of breach, P now can’t move in. That is a special damage bc not every P would have to find a new place to live, postpone starting a job, etc. Could recover expenses for alternative housing by proving that D knew that P was going to move into the house for a new job. D” knew or should have know it was going to happen.” The less foreseeable the damages the harder it will get
b.  Special/Consequential damages: those that were reasonably in the contemplation of both parties at the time the K was made as the probable result of the breach. If not reasonably in the contemplation of both parties, not recoverable. 
i. Provides compensation for harm that is special to the individual P (medical expenses, etc.). 
ii. Only recoverable upon special proof that the other party knew these damages were possible at the time the K was made (i.e., you told the other party or stated in the K) 
iii. Hadley Baxendale: Mill shaft broke so sent old as a model to remake, delivery company delay caused K breach and were sued for lost profits resulting from inability of the mill to function and for the delivery charge. Here, general damages are delivery cost and special damages are lost profits. Special damages were not recoverable because delivery co. could have reasonably assumed the mill had other mill shafts, and they had no way to know a delay would prevent the mill from operating, so not reasonably foreseeable.
c. Lost profits
i. Whether lost profits are general or special damages depends on the K. 

1. If lost profits are made part of K, a lot of courts might call it general damages, others will call them special damages but will also recognize that there is plenty of proof of contemplation. 
2. *start with the terms of the K 
d. Incidental Damages: damages that are typically cost incurred by the non-breaching party to mitigate the damages. Costs expended as a result of mitigating damages. 
i. Part has a duty to mitigate damages. Must take reasonable efforts to mitigate damages and if you don’t can’t recover those damages that you failed to mitigate. 
e. Emotional Distress 

i. Emotional distress damages not recoverable for breach of K even if that is what you suffered UNLESS it falls under exception. 

ii. Only very few cases can get emotional distress for breach of K when: 

1. Unless the breach also caused bodily harm (personal injury)

a. Breach accompanied by intentional tort, fraud, or physical injury (except injury to product) 

2. Breach was of a kind that serious emotional disturbance was a particularly likely result 

3. Where there was a special relationship between the parties (maybe) 

4. Where emotional tranquility is the contracts essence 

(i.e., last minute breach of wedding venue) 
f. Punitive Damages: Not recoverable under breach of K claim UNLESS what breacher did was absolutely outrageous. 
g. Any amount you saved due to the beach have to be deducted 
III.  TORT 
a. General damages (non-economic damages): pain and suffering.
i. Anyone physically injured would suffer pain and suffering  

ii. In CA, pain and suffering is non-economic damages and caps on non-economic damages by statute and also have rules about joint and several liability and we have a ceiling on non-economic damages

b. Special damages (economic damages): includes medical expenses (past & future), past wage loss, future wage loss or future earning capacity loss. They are special bc they require proof that you actually suffered that loss. 

i. In tort law, no foreseeability is required like in K law bc in K law you want stability and predictability, parties should know how much they are going to have to pay if they breach a K. In tort we almost don’t want the parties to know. 

c. Wheeler v. Houston: Cannot be awarded special damages (lost wages or medical expenses) without some award for pain and suffering UNLESS there is no evidence of pain and suffering.  
d. Nominal Damages: 

i. In a negligence case, nominal damages are not supposed to be recoverable at all. Damages should be compensatory but not nominal. In a negligence case need to have compensatory damages that are measured by something. If no damages, you shouldn’t get anything.
IV.  Legal Malpractice 

a. Lawyering conduct that falls below the standard of care of a similar lawyer under similar circumstances 
b. Can bring a legal malpractice claim under tort law OR contract law 

i. Tort law, P must prove:  

1. Duty 

2. Breach 

3. Causation 

4. Cognizable Harm 

a. No harm, no claim 

ii. K law: claim is that malpractice constituted breach of K 

1. If brought under K theory, P can get fees back 

2. If lawyer’s malpractice didn’t cause damages (nothing above fees), it might be easier to sue for breach of K. 

3. Although usually suing in torts is better bc it’s easier to prove damages since no foreseeability required
iii. Can plead in the alternative but can only recover under one. 
iv. When different causes of actions arise from the same situation, a P will want to recover under the action that provides the most favorable outcome. 

1. some of the factors a P will consider include the strength of the types of proof, the applicability of statutes of limitations and the availability of favorable recovery rules, including the availability of punitive damages. 

V. Economic Loss Rule 
a. Substantially restricts when a P who suffered no bodily or other property harm may bring an action in negligence.

b. This is a rule that you invoke only when you a NEGLIGENT claim and have  pure economic harm and no injury to person or property. This is invoked by D as a defense. 
c. Product Liability Context( injury caused by a defective product. 
i. Rule: If a product injures only itself, then you can’t bring a tort claim. If no injury to a person or property other than the product itself, then P is left only with a warranty remedy (K remedy). 
1. Warranties come with limits and can disclaim liabilities 
2. Once that product damages you, someone else or other property then you have a tort claim.

3. If risk of physical injury due to the defect, some courts would allow tort recover but only very few states recognize this rule. 

4. What constitutes other property?
a. The meaning of this varies in JX. 
d. Defective Services Context
i. Rule: In a negligence case, where the harm suffered is purely economic (P suffered no physical injury to person or property), P CANNOT sue under tort law in negligence because that is not legally cognizable harm UNLESS there is an exception. 
1. Exceptions to ELR:
a. Negligent misrepresentation—dealing with economic harm resulting from negligent misrepresentation & that’s always allowed as a tort 
b. Professional malpractice—can sue for tort 

ii. Terracon Consults: D, TC, provided engineering advice to P in connection with construction of Mandalay Casino in Vegas. Mandalay sued Terracon on the basis that its advice was negligent (tort claim) and breach of covenant of good faith dealings. Issue whether economic loss rule should come into play and bar tort theory claim. HELD: Yes, because no injury to person or property, purely economic harm. Here, least P had a breach of K case. If no theory in K claim here, then P would have not had a theory to recover under. 
e. Negligence Action Precluded by Economic Loss Rule (No harm to body or property & no alternative K claim) 

i. Aikens v. Baltimore & Ohio Railroad Co.: Employees of Motor Coils Manufacturing Cp. Are the Ps, and they sued the railroad, D, and sought damages for loss wages. Their economic injury resulted from a negligent train derailment. Derailment caused damaged to plant but not to employees or their personal property. If Ps had suffered injury or their personal property, they could have sued for tort without issue. Ps sued for negligent interference with K or prospective contractual relation (negligent claim). P’s didn’t have alternative theory of liability here. 
1. HELD: No cause of action exists for negligence that causes only economic loss. 
a. Rationale: harm seems remote & also if we allow these damages there would be no limits on that. In Terracon, rational was we want to keep K and tort separate. 
ii. SoCal Gas case: Massive gas leak caused businesses to lose a lot of $. D defensed on grounds of the economic loss rule. Issue: Whether local business, none of which suffered personal injury or property damage may recover in negligence for income loss because of leak. NO! And there was no alternative recovery. HELD: The primary exception to the general rule of no-recovery for negligently inflicted purely economic losses is where the plaintiff and the defendant have a “special relationship.” What we mean by special relationship is that P was an intended beneficiary of a particular transaction but was harmed by D’s negligence in carrying it out. For example, an intended beneficiary of a will could recover for assets she would have received if the notary had not been negligent in preparing the document. A special relationship existed between the intended beneficiary and the notary in Biakanja, because “the ‘end and aim’ of the transaction” between the nonparty decedent and the notary was to ensure that the decedent’s estate passed to the intended beneficiary. Here, P’s only tie to D is that they operate near the Aliso Facility. 
1. Special relationship seems to be a policy determination by judges. 

2. In negligence, no duty to protect P from pure economic loss unless there is an exception. Not recognized as a cognizable harm. 

VI.  Principles of Measurements 
a. Standard of measure: damages must be proved with reasonable certainty not absolute certainty. It cannot be based on speculation. 

b. Johnson v. Baker: Legal malpractice case. P sought recovery of damages for both a breach of contract and negligence. P retained D to represent her in a divorce from her husband. P’s primary concern was that D secure an agreement from her husband to pay the expenses and cost of college for their daughter. D failed to get a signed agreement by the husband because he did not think it was necessary. When action brought, daughter had finished 2 years of college and court assessed the college expenses for 2 years and granted an award for that. P argued that she should have been entitled to an amount for 4 years. Court rejected this argument bc while you don’t have to have absolute certainty with respect to damages, you damages cannot be based on speculation or conjecture. Here, the evidence of whether daughter was going to incur additional expenses for 2 additional years was vague and indefinite bc daughter’s testimony was unclear. She was only enrolled in a 2 year program. When damages proof is speculative, can’t recover for that. 
c. Lewis River Golf v. O.M. Scott: Focuses on the measure of damages. P was seeking loss of goodwill as a result of D’s negligence. It had been damaged after it bought seeds from D. Expert Ws testified that D’s breach did harm P and it hurt the valuation of the business. D challenged that P didn’t prove how much they were harmed and if you can’t prove that P can’t recover or can’t recover very much. HELD: expert’s testimony went to the amount of damages (which is a jury issue), and the testimony doesn’t have to be certain. Testimony was supported by substantial evidence. Amount of damages is a jury question.
VII. Collateral Source Rule 
a.  Two aspects: 
i. (1) Any payments that come from a so-called collateral source that got to P does not reduce the amount of damages a D has to pay 
ii. (2) Evidence of payments from collateral sources must be included in a tory case (this evidence is inadmissible) 
b. CA

i. Extends the collateral source rule beyond the insurance context to gratuitous payments. Money could be from a friend, family member, employer. In this case, it's an employer who has a family member.
1. Arambula v. Wells: P was in a car accident. P missed work bc of injuries but continued to get paid for his lost wages by his brother. D wanted to introduce evidence of these payments. HELD: P in a personal injury action may recover full damages even if he has received compensation from collateral sources, regardless of whether those payments are gratuitous or by contract, or whether the plaintiff has agreed to reimburse the donor.
ii. CA also has a statute that changes the collateral source rule in medical malpractice cases. 
1. In medical cases, a defendant being sued for medical malpractice is allowed to introduce evidence of payments from the plaintiffs insurance policy and the damages maybe reduced under that statute. 
c. Collateral source rule is generally a tort law concept. 
i. Collateral source rule is generally not used in breach of K claims. In a CA case, the court provided an exception (not a blanket rule though) and allowed the collateral source rule to apply bc although the case was brought under a K theory, the underlying conduct involved a tort (it was essentially a negligent claim). 
VIII. DEFENSES 
a. (1) Offset Benefit Rule 
i. Dominant Rule (Rst of Torts)( When the D’s tortious conduct has caused harm to the P or his property and in so doing has conferred a special benefit to the interest of the P that was harmed, the value of the benefit that was conferred is considered in mitigation of damages, that is the damages are reduced to the extent that this is equitable/fair. 

1. Put P in a position the P would have been had tort not occurred 

ii. Dominate Rule (Rst of K)(The non-breaching party is required to subtract from the damages costs or losses that the non-breaching party avoided bc of the K being breached. 

1. The rationale is that you put P in the position they would have been had the K not been breached 

iii. Chaffee v. Seslar: P underwent sterilization to prevent future pregnancies. D negligently performed the procedure and P conceived a healthy child. P brought a medical malpractice claim against D for the costs of child rearing. HELD: A P may recover the costs of child rearing offset by the benefits incurred by the P of having the child, IF the plaintiff can prove that these costs are a natural and probable consequence of the physician’s negligence. 
1. Three principle lines of authority re resolution of actions for medical negligence resulting in an unwanted pregnancy. 
a. (1) The parents of a child born after a negligently performed sterilization procedure are entitled to recover all costs incurred in rearing the child without any offset for the benefits conferred by the presence of the child. CA here! 
b. (2) Plaintiff may recover all damages that flow from the wrongful act but the calculation of damages includes a consideration of the offset of the benefits conferred on the parents by the child's birth. 
c. (3) Parents of healthy children born after an unsuccessful sterilization procedure involving medical negligence are entitled to pregnancy and childbearing expenses but not child rearing expenses (cost of raising & educating) ( Majority approach. 
b. (2) Avoidable Consequences or Mitigation 
i. Mainstream mitigation/avoidable consequences rule: P must exercise reasonable care and diligence to avoid or lessen the consequences of the Ds wrong. Failure to mitigate damages precludes recovery of damages for harm that was actually sustained but that reasonably could have been avoided. Failure to minimize damages does not bar the remedy, it only goes to the amount of damages recoverable.
1. Mitigation rule is about whether the person acted reasonably in not doing so and that is a question for the jury. 
ii. This is a defense D makes to argue “I should not be liable on this particular part of damages bc P has failed to mitigate.” 
1. D is not ultimately liable for those damages that could have been avoided through the exercise of reasonable care by the P. 
iii. Albert v. Monarch Federal Savings: P suffered personal injuries when she tripped and fell over a raised portion of the sidewalk in front of the commercial property owned by D. P’s most serious injury was carpel tunnel syndrome. P refused to have surgery. P brought a personal injury action against D, and jury entered judgment in favor of P but not for full amount. On appeal, P argued that the trial court erred by instructing the jury with respect to her duty to mitigate damages by undergoing surgical treatment. HELD: trial court properly submitted to the jury the issue of P’s duty to mitigate her damages by undergoing surgery for carpal tunnel syndrome. 
1. A person injured by another’s wrong is obliged to exercise ordinary care to seek medical or surgical treatment so as to effect a cure and minimize damages. Failure refusal to do so bars recovery for consequences which could have been averted by the exercise of such care. BUT there may be situations, where it is not unreasonable to refuse surgery. (assess risks + benefits) 
2. Unless a surgical procedure poses a peril to life, undue risk to health or anguish that goes beyond the bounds of reason, a mitigation instruction is appropriate if evidence is presented that surgery offers a reasonable prospect of restoration or relief from disability. Here, there was no evidence that the surgical procedure for carpal tunnel syndrome would involve an undue risk to health or even a slight peril to life.
iv. Snead v. Holloma: D’s argued trial judge failed to instruct the jury on the Ps duty to mitigate personal injury damages. The Ds contended that P failed to keep up the exercise regimen prescribed by his orthopedic surgeon, and that such failure justified a jury instruction on the duty to mitigate personal injury damages. Failure to mitigate here is failure to adhere to a physical program. P did not provide why program was discontinued. HELD: Ds properly requested that the jury be instructed on the Ps duty to minimize damages. Trial judge’s failure to so instruct the jury was reversible error. Remanded for a new trial on the issue of damages.
1. Reasonableness of following a doctor’s advice is for the jury to decide. 
XI. PUNITIVE DAMAGES= Exemplary damages 
a. CONTRACTS( No punitive damages in breach of K cases unless there is some underlying tort. 

i. Francis v. Lee: Punitive damages will never be recoverable, absent conduct that violates a duty that is independently recognized by principles of tort law. This rule applies although the breach is intentional or even when it has been done with malicious intent. 
1. Most common exception is where the breach constitutes an independent, willful tort in addition to being a breach of K.
b. TORT LAW( Allowed. Purpose: designed to punish & deter. 

c. ( When they are available
i. An award may be made only where D’s conduct is “egregious” or “despicable” or “deplorable” ( really bad misconduct (likely even worse than intentional tort; state of mind has to be really bad & so does the conduct) 
1. Even if for the underlying tort you don’t need to prove bad state of mind, for punitive damages you would have to prove the conduct was egregious, which is why trial tends to be bifurcated. 
2. Punitive damages only available in a subset of cases. The underlying theory for conduct doesn’t determine whether PD are available rather it depends on the conduct/facts of the case. 
ii. Restatement (2d) of Torts: There must be “willful, wanton, and reckless disregard for the rights of others”
iii. Statutory punitive damages code in CA( Cal. Civ. Code §3294: D’s conduct must reflect “malice, oppression or fraud” 
1.  “malice” is defined as including “despicable conduct which is carried on by the defendant with conscious disregard of the rights or safety of others” – must be proved by “clear and convincing” evidence
d. ( How they are measured
i. Jury determines amount, based on a number of factors, including: 
1. nature and reprehensibility of the defendant’s conduct
2. wealth of the defendant is also a relevant factor; whether a profit was made based on the conduct 

3. A lot of deference is given to the jury to determine the amount 

ii. State statutes may cap punitive damages (either as a set limit or as a set ratio as compared to compensatory damages award)

e. ( Constitutional limits (due process)
i. BMW v. Gore: 3 guidepoststo determine constitutional “reasonableness” of a jury’s award (i.e., factors to consider when determining whether a punitive damage award violates the DPC) 

1. (1) Degree of reprehensibility of D’s conduct
a. Punitive damages should reflect the egregiousness of the offense. 
i. The more reprehensible, the higher the award can be and more likely to be constitutional. 

b. Worst type of tort( intentional tort (purposefulness)
c. The degree of reprehensibility of a defendant’s conduct depends on whether the harm caused is physical or economic, whether the tortious conduct evinces an indifference to or a reckless disregard of the health or safety of others, whether the target of the conduct has financial vulnerability, whether the conduct involves repeated actions or is an isolated incident, and whether the harm is the result of intentional malice, trickery or deceit, or mere accident. 

2. (2) Disparity between actual or potential harm to P and punitive damages award (may be reduced to a “ratio” between the compensatory damages award and the punitive damages award)
a. When compensatory damages are awarded, consider the ratio of compensatory to punitive damages. This is so because compensatory damages represent the actual harm inflicted on the plaintiff.

i. However, when nominal damages support a punitive damage award, use of a multiplier is of dubious assistance because a nominal damage award may not reflect the actual harm caused. 

b. No ratio that is per se too high but usually within single digits 
3. (3) Difference between punitive damages award and civil or criminal penalties for similar misconduct
f. Tort Cases 

i. Jacque v. Steenberg Homes: D was delivering a mobile home &  the easiest way for D to deliver it was over the Ps property. Ps refused to grant D permission to do so. D proceeded to deliver the mobile home across the Ps property anyway. D was issued a $30 citation. Ps also sued D. At trial, the jury awarded the Ps $1 in nominal damages and $100,000 in punitive damages. D appealed, arguing that punitive damages could not be awarded without compensatory damages (which were not proved). HELD: Punitive damages (available only where the conduct is reprehensible/ egregious) may, at the discretion of the jury, be awarded when there are only nominal and no compensatory damages. 
1. The conduct was egregious, willful and reprehensible nature. Punitive damages are needed to deter and punish this kind of activity. Here the nominal wages were minimal, if no punitive damages in a case like this, no deterrent effect to not to commit conduct again.  

a. Punitive damages, by removing the profit from illegal activity can help deter such conduct but in order to affectively do this, punitive damages must be in excess of the profit created by the misconduct so that the defendant recognizes a loss. 

b. A substantial punitive damage award serves to assure that tort claims involving egregious conduct will be prosecuted 

c. Especially where compensatory damages are really low, punitive damages are needed to deter (objective of tort law) 

ii. State Farm Mutual Auto Ins. V. Campbell : Campbell was reckless while driving, killing 1 person and permanently disabling another. Campbell was not injured.
1. Even after investigations pointed to the fact that Campbell’s recklessness caused the crash, his insurance company (D), decided to contest liability and declined offers by Slusher and Ospital’s estate to settle the claims for the policy limit of $50,000. Additionally, D ignored the advice of its own investigators and took the case to trial, assuring Campbell that their assets were safe, they were not liable, and State Farm would represent their interests. 
2. A jury found Campbell fault, and a judgment was returned for $185,849. At first, State Farm refused to cover the excess liability of $135,849 over Campbells’ policy limit of $50k. D then paid entire judgment but Campbell still filed a complaint against D alleging bad faith, fraud, and intentional infliction of emotional distress. Jury awarded Campbell $2.6 million in compensatory damages and $145 million in punitive damages. 
a. Three factors: 
i. (1) the degree of reprehensibility of the defendant’s misconduct;
1. Punitive damages should only be awarded if the D's culpability after having paid compensatory damages is so reprehensible as to warrant the imposition of further sanctions to achieve punishment or deterrence. 
2. Here, conduct was reprehensible—refusing to settle, jerking Campbell around, telling him he had nothing to worry about, altering documents to make Campbell seem less culpable. However, the fact that the harm to the Campbells was entirely economic, happened only once, and did not involve the reckless disregard of the health and safety of others justify the finding that D’s conduct, although worthy of punitive damages, can be sufficiently punished by a more modest award than $145 million.

3. Court agreed D’s conduct was reprehensible. As such punitive damages were available so NOW we look at the amount.

ii. (2) the disparity between the actual or potential harm suffered by the plaintiff and the punitive damages award; and 
1. Lower court( the wealth of D was high, so not 

2. Ds wealth can be considered but it cannot be the sole basis or most important reason for setting the amount of punitive damages
3. Ratio of 145 to 1 was clearly more than the single-digit ratio typically found acceptable by prior jurisprudence. The award of punitive damages against State Farm by this fact alone is therefore grossly excessive. 

iii. (3) the difference between the punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable cases. 
1. Civil sanction was $10k. This amount is significantly less than the $145 million in punitive damages actually awarded against State Farm. Based on the combination of all these factors, the $145 million punitive damages award is grossly excessive and represents a violation of the Due Process Clause of the Fourteenth Amendment. It was reduce to 56:1. 
iii. Mathias v. Accor Economy Lodging Inc:  D knew there were bed bugs but continued to rent out rooms after many complaints. D’s failure either to warn guests or to take effective measures to eliminate the bedbugs amounted to fraud. There was in sufficient evidence of willful and wanton conduct. HELD: court approved a 37:1 ratio because the conduct was very bad and the hotel profited off of it. Also, because there were low compensatory damages, so higher punitive damages were needed to punish the conduct.

1. A punitive-damages award is not impermissibly excessive merely because the ratio between compensatory and punitive damages exceeds single digits. The ratio may need to exceed single digits to give P an adequate remedy. Here, compensatory damages were small and difficult to quantify bc a lot of it was for emotional distress. Compensatory damages alone would not deter. Punitive award here serves the additional purpose of limiting the D’s ability to profit from its fraud. 

iv. Phillips Morris USA v. Williams : Williams, a cigarette smoker died because of health problems associated with smoking. His widow, P, brought this suit for negligence and deceit against D, cigarette manufacturer. Jury found that Williams’ death was caused by smoking, which W believed was safe to do bc D knowingly & falsely led him to believe that. 
v. Jury ultimately found D was negligent and engaged in deceit and awarded compensatory and punitive damages. On appeal, D argued that the trial court should have instructed the jury that it could not seek to punish D for injury to other smokers not present before the court. HELD: Scotus held Due Process of the Constitution forbids a state to use a punitive damages award to punish a defendant for injury that it inflicts upon nonparties. 

1. A  P can mention the potential harm to nonparties as a way to show that Dt’s conduct is particularly reprehensible in that it poses a risk of grave danger to the public. However, P cannot go farther than this. 
vi. Exxon Shipping Co v. Baker( deals with federal maritime common law. Question of pure federal law & not dealing with constitutional limits of punitive damages. 
1. The Exxon Valdez oil tanker ran aground, dumping oil into Prince William Sound due to the negligence of its captain, an employee of D. Baker (P) and other local fishermen and individuals who used the Sound for their livelihood brought suit for economic losses. The district court awarded Baker et al. $507.5 million in compensatory damages and $5 billion in punitive damages. The United States Court of Appeals for the Ninth Circuit remitted the punitive damages to $2.5 billion. Exxon appealed. HELD: A punitive-to-compensatory damages ratio of 1:1 should be the maximum punitive damages in maritime cases. Punitive damages amounts should be reasonable and relatively predictable for not only the benefit of the courts, but defendants as well.
XII. LIQUIDATED DAMAGES
a. Relates to the point that punitive damages are not available in general breach of K casea
i. Under freedom of K, parties are able to include any provisions so long as not unconscionable. Nevertheless, liquidated damages clauses, a clause agreed upon by the parties which set an amount of damages or a formula to determine damages, are generally UNENFORCEABLE.  
1. Usually unenforceable on the basis that they constitute a penalty and punitive damages are not available for breach of K. 
b. Liquidated damages clauses CANNOT be a penalty.  Will be enforced ONLY IF: 
i. (1) At the time of contracting, actual damages from a breach are difficult to measure, and 
ii. (2) The specified amount (of liquidated damages) represents a reasonable forecast of the damages that are expected to occur in the event of breach; OR is reasonable in light of the anticipated or actual loss caused by the breach 

iii. Dobbs Hornbook: 


1. Clause is valid and enforceable if it was a good approximation of actual damages either at the time of contracting or at the time of breach, so long as there is some difficulty in determining the amount of these actual damages.
2. This is met when someone did a GF job at guessing or if it turns out based on what the actual losses were, it was actually close enough, so long as there was some difficulty in determining the actual damages. 
iv. Energy Plus Consulting v. Illinois : HELD: Liquidated clause was a penalty and unreasonable thus unenforceable. It required 1 payment of $720k for breach regardless of the gravity of the breach. Bore no relationship to the gravity of the breach. The provision of the K requiring Fuels to pay $720k that EPC demands is a penalty because the clause mandating the payment was not reasonable at the time of contracting. Fuels was required to pay EPC $720k no matter when notice of the beach occurred. Whether Fuels notified EPC on 1/1 or 1/31, or any other future date that it would not exercise the option, the sum in damages, $720 K would remain the same. By contrast, if EPC received notice that Fuels released the option anytime before the 90 days expired, EPC would receive no money. This type of single sum payment, one that bears no relation to the gravity of the breach, is unreasonable. 
1. A term fixing unreasonably large liquidated damages is void as a penalty 

XIII. Applying Basic Principles
a. COMPENSATORY DAMAGES FOR PHYSICAL INJURY (4 types of Damages)( Must be proved to a reasonable certainty based on the facts; use of some acceptable method of calculating (is it a reasonable method of arriving at the Ps damages)
i. (1) Past and Future Medical Expenses 

1. Special damages 

a. Past- Based on past medical bills. Proven to the penny, usually. 

b. Future- this usually required expert medical testimony 

2. Past easy to prove; future more difficult 

ii. (2) Past and Future Pain and Suffering 

1. General damages: generally presumed by the law that if you were personally injured, you will suffer pain and suffering 

2. Past (from injury to time of the lawsuit) and future both recoverable 

3. Proved by testimony of injured party 
4. Can cover a range of things:
a. Ps inability to have any children
b. If you are injured and cant run your business. Suffering covers the pain you feel from losing your business, your pride. 
c. Loss of enjoyment of life usually falls under pain and suffering 

iii. (3) Lost Wages and earning capacity 
1. Lost future wages and earning capacity ends when your work life ends and its based on a prediction, it doesn’t go until the end of your life. Need to predict what kind of jobs the person would have had, would they have been promoted.

2. Diff between lost wages and lost earning capacity

a. When dealing with wage lost or lost earning, you are dealing with a past and a future. 
i. Past = date of injury to time of judgment. 
ii. Future start after judgment is rendered. 

b. Lost wages or lost earnings= past

c. Future wage lost= how much money would you have made had you stayed at that job. 

i. You look at your inability to work at the job that you had. 

d. Lost earning capacity= almost always requires expert testimony 

i. Where the injuries have narrowed the range of the Ps economic opportunities. Could be recovered even if someone is injured and goes back to their old job if there is testimony that they can do old job but due to injuries can’t take on a promotion. (comes up more when P is young) 

1. Testimony from what the P intended to do in the future is admissible

2. If P is claiming P would have moved capacity, as long as there is some reasonable methodology to calculate damages, it is for the trier of fact to make final determination. In the Earl case, it wasn’t a factor bc P was already 62 y/o. He wasn’t going to be promoted to the point to get a substantial increase in salary. 

3. Mitigate Damages 

a. With respect to loss earning or future earning capacity—P’s damages may be reduce if he failed to mitigate damages (i.e. if P could have worked and earned through reasonable efforts but didn’t). BUT can’t be forced to work in something completely diff. 

i. E.g., Professor cannot be forced to get a job as a salesman. 

ii. (4) Other misc. special damages (As relevant) 

1. Special forms of damages particular to the P 

a.  E.g., retro fit your home for wheelchair accessibility; availability is very fact specific 

b. (2) HARM TO PERSONAL PROPERTY (CHATTELS) 
i. Calculation of damages to property depends on whether the property is reparable or NOT reparable.  

ii. Measure of Damages for Non-Reparable Property (includes conversion) 

1. If personal property is converted the standard measure of damages starts with the Fair Market Value of the item at the time of conversion.
a. Conversion = an intentional tort that requires an intent to exercise domain or control over goods which is inconsistent with the true owner's rights. 
b. No element of repair involved  
c. * The default rule for harm to PP is FMV BUT the FMV is not always the value so this rule doesn’t always apply (e.g., when there is no market) 
i. FMV = what a willing buyer would give to a willing seller for an item 
ii. Personal value= what something is valued by the owner of the item 
2. Evidence to prove FMV ( Some courts state that a plaintiff may testify as to the fair market value of the personal property at issue. 
a. Testimony of P is generally sufficient to fix a value and that testimony may be enough to constitute that proof to a reasonable certainty. 
b. If the plaintiff is a consumer, the retail price may be the fair market value. 

c. If the plaintiff is a merchant (e.g., car dealer), the wholesale price maybe the fair market value
d. Test Terrell v. Tschirn: P purchased a car. It was later stolen. The car, which had been partially dismantled was found in D’s possession. D owned a used car and auto salvage business. D did not require or even ask for title or proof of ownership when buying a car for salvage. HELD: When P bought the stolen car, he was guilty of conversion. The intent required is not necessarily a matter of conscious wrongdoing. It is rather an intent to exercise dominion or control over the goods which is in fact inconsistent with the Ps rights. The P bears the burden of proof as to the amount of damages, which must be proven to a reasonable certainty. 
i. Rule: In a suit of conversion, the value of the personal property at that time of conversion must be shown to prove the extent of damages. 
1. The evidence was sufficient to show D was guilty of conversion BUT it was insufficient for the jury to reasonably and competently assess damages. P put on no evidence of the value of his car when it was stolen (time of conversion). P could have introduced evidence of Bluebook value of the car. BC of the speculative nature of the damages, jury's verdict was reversed 
3. CONVERSION OF AN ITEM IN A FLUCTUATING MARKET (stocks, metals, etc.) 
a. Fawcett v. Heimbach: Two friends purchased stocks together. H converted the stock. Trial court awarded the FMV of the stock at the time of conversion. That measure was higher than the FMV of the stock at the time the P became aware of the conversion. 
i. Majority rule( The measure of damages for conversion of an item in a fluctuating market is: (injured party has the option of claiming either) 
1. (1) the value of the item at the time of conversion OR
2. (2) its highest intermediate replacement value between the discovery of the conversion and a reasonable time thereafter during which the item could have been replaced, whichever of 1 or 2 is higher 
ii. English Rule: 

1. (1) the market value of the item at the time of conversion or 

2. (2) the highest replacement value between the time of conversion and the time of trial 
a. Highest value ever reached during that period 

4. CONVERSION OF SECONDHAND GOODS: ITEMS OF PERSONAL USE 

a. FMV doesn’t make sense bc while there is a market for used items, using the FMV would not allow P to replace such items bc second-hand market value is so low. P wouldn’t be properly compensated, they would be under compensated. 
b. For personal use items, recoverable damages are not limited to FMV. Look at a number of factors to determine what a fair value is. 
i. May involve testimony of P and how they value it, how they use it, why they want to replace it. 
ii. Put P back in the position had the tort not occurred. 
iii. Replacement cost is not THE measure, but it is relevant  
c. DeSpirito v. Bristol County Water Co. P’s cellar was flooded due to D. The water damaged the residence as well as certain of Ps household goods and personal effects. 

i. HELD: Actual value to the owner of the lost /damaged item is used as substitute for FMV, excluding sentimental value. FMV not used bc either overly compensatory or under compensatory. 

ii. For somethings the value is best referenced by Ps own’s testimony about how much something is worth to the P. This depends on proof and convincing evidence that that value is reasonable. Judge has a lot of discretion in admitting evidence. 

1. Factors to determine the recoverable actual value 
a. evidence of the cost of an article when new
b. the length time it had been in use
c. its condition at the time of the loss or injury
d. the expense to the owner of replacing it with another item of a like kind and in a similar condition
e. any other facts which will assist in determining the worth of that article to its owner at the time of the injury
f. P’s testimony 

i. mere fact of ownership of these particular kinds of property is usually sufficient to qualify the owner to give his estimate of what his actual lost has been. 

ii. P’s testimony may or may not be sufficient proof 

iii. D can also put on evidence about value being too high

2. Value quite subjective with these factors
5. ITEMS OF SENTIMENTAL VALUE 

a. General rule: can’t get sentimental value for personal property because value is too subjective, but there are exceptions. 

i. Remember overriding principle of damages is to give P fair compensation. 
ii. Minority approach( allows for sentimental value in certain cases. Damages should be calculated in a reasonable way, damages cannot be speculative or based on nothing. 
1. Majority of courts allow personal value to the owner. This creates an issue so don’t use the term sentimental value, phrase it as personal value to the owner. 

b. Campins v. Capels: P brought suit against D after they suffered a burglary and consequent theft of their jewelry. D found liable for the value of some of Ps jewelry bc he had purchased items and had then destroyed some pieces when he knew or should have known they were stolen. Stolen goods included 3 national racing championship rings. These rings were symbols of accomplishment. The issue was the size of the actual damages for the 3 rings. 
i. On EXAM: Apply default rule if there is FMV that leaps out at you.
ii. Standard use for secondhand goods not useful here bc jewelry is neither a household good nor wearing apparel. Ordinarily jewelry is valuated at its fair market value but these rings were not ordinary jewelry bc it cannot be bought and sold in a readily available market, so court applied standard below.  
iii. Sentimental value Test (case specific)(  apply when FMV doesn’t fully compensate P (minority approach) 

1. The best method to ensure fairness to both parties is to receive a wide range of elements for consideration in the actual value 

a. cost of replacement 
b. original cost to reproduce 
c. uniqueness 
d. sentimental value, in limited circumstances is also such a consideration 
i. Objectively sentimental value—where any person who own this would feel sentimental value
ii. feelings generated by items of almost purely sentimental value such as heirlooms, family papers and photographs, handicrafts, and trophies (like an Oscar or Emmy. Not just the value of the trophie but what it stands for.  FMV for these items would be low.

iii. sentimental value here does not mean mawkishly emotional OR unreasonable attachments to personal property. 

iv. e.g., Hayden’s dad’s jacket has mawkish sentimental value

c. E.g., Damage wedding dress that belong to grandmother. FMV of a new wedding dress is high but an old dress is worth very little. But it is worth a lot more to a person if it was their grandmother’s dress. FMV is under compensatory. Court doesn’t focus on sentimental value. As long as FMV is not the best value, some notion of value to the owner is used. 

iii. Measure of Damages for Reparable Property 
1. Rst of Torts §928( When one harm to chattels does not amount to total destruction in value (i.e., item is damaged), the damages include compensation for: 
a. (a) the diff between the value of the chattel before the harm (FMV) and the value after the harm (the value deferential), OR 
i.  at P’s election in an appropriate case, the reasonable cost of repair or restoration, with due allowance for any difference between the original value and the value after repairs (reasonable cost of repair (generally has a ceiling) + depreciation),
1. Not entitled to repair cost in every situation, it MUST be reasonable. It would not be reasonable when repair cost is excessive in comparison to either the FMW of the item or the value deferential.

2. Courts look for a disproportionality between the cost of repair and the value deferential or FMK of the item. 

a. Cannot get cost of repair if it is not economically feasible, you don’t spend $10k to repair something that is valued at $5k. You don’t pay $10K for an item where the differential in price (pre tort value minus post tort value) is not higher. 

b. Generally, there is a ceiling on repair cost but there are cases where there is no ceiling on cost of repair. For example, when the damaged property is being used to produce income, the plaintiff ought to be allowed to repair the property to protect the flow of income. 
3. Most courts allow for depreciation 

b. (b) AND the loss of use (during the period the item was being repaired)  
i. Special or consequential damages = loss of use are recoverable for harm to personal property when they do not overlap with the measure of general damages, are reasonably foreseeable, and can be proven with reasonable certainty. 
1. Such damages usually fall into one of two categories: loss of use, including profits; and emotional harm resulting from interference with personal property rights. 
2. There is a duty to mitigate special damages, but there is no ceiling on the amount recoverable.
3. Damages may be measured in one of four ways 
a. lost profits
i. when P uses the property to make a profit, P may recover the loss of profits attributable to D’s wrongdoing , provided P makes an effort to mitigate damages. 
b. cost of renting substitute property 
i. Although special damages usually are awarded only for actual loss, in the case of harm to personal property, many courts allow recovery for loss of use even when P has not rented a substitute vehicle. 
ii. if you can show that you were going to use the item, that there was some value to you, then you can get loss of use 

iii. EX, when P does not have sufficient funds to pay the repair bill and thus is unable to retrieve the property from the repair shop, Some courts will allow P to recover loss of use damages beyond the repair period, particularly when D engages in unreasonably dilatory settlement tactics. 
c. fair rental value of the plaintiff's property, or interest 
4. Trend in cases to allow loss of use even in situations where item has been destroyed bc it takes a while to replace it.
5. Farmers Insurance Co. v. RBL Investment: A car being test driven was involved in a collision by a person insured by Farmers. Cost of repair was $3k, but RBL requested more for interest paid on the car while the car was being repaired. HELD: car dealer was able to recover special damages for loss of use measured by the interest paid to the bank for the car during the months it took to repair the car. RBL could not sell car during that period and was paying interest on the car. 
6. Must be proved to a reasonable certainty, meaning some reasonable/acceptable methodology is used to compute 

iv. Emotional distress 
1. Sometimes this will be recovered and sometimes it wont 
2. General rule: emotional distress damages not recoverable for negligence actions where property is harmed or destroyed 

a. if the D has acted intentionally or recklessly, perhaps yes 
i. ED damages treated as compensatory damages not punitive
b. So in the right kind of case, if P can prove they suffered ED, then yes. 

c. Remember, rationale would be that ED are needed to compensate P. To put P back in the position they would have been before the tort. 

3. PETS: pets are treated as personal property and general compensatory damages are usually fixed by reference to the pets fair market value at the time of death. 
a. Because the measure of general compensatory damages will not compensate the owner for what often feels like the loss of a family member, P may ask for emotional distress damages in addition to general compensatory damages especially when D has acted intentionally or recklessly. 
4. Gonzalez v. Personal Storage, Inc.: case re interference with personal property. P stored personal property with the D and D allowed an imposter to take Ps goods. Jury allowed $59k in general compensatory damages (value of property at time of conversion) Plus $27k in special compensatory damages, which included the time spent looking for the items AND $230k in emotional distress damages. D challenged the emotional distress damages. HELD: affirmed verdict. RST. Where the D has converted personal property or committed a trespass or has caused harm via a nuisance, emotional distress damages can be recovered, whereas such damage cannot be recovered for mere negligence. 
b. HARM TO REAL PROPERTY 
i. If real property is harmed and cannot be remedied, damages include value before harm occurred minus the value after harm occurred (value deferential). 

1. E.g., property is harmed but harm cannot be remedied includes situations such as when property is polluted by a toxic substance that makes land not suitable for living or agriculture. 
2. Land is never really destroyed it always has value, even if under water. 

ii. If the harm to the land can be repaired/restores(  
1. at the option of P can get the value deferential 
a. OR at P’s election, in an appropriate, the cost of restoration

i. Generally, there is a flexible cap of restoration (unless an exception applies) 

ii. RST Comment indicates that 

1. (i) costs of restoration are ordinarily allowable as a measure of damages 

2. (ii) BUT that courts will use diminution in value when the cost of restoring the land to its original position is disproportionate to the diminution in value 

3. (iii) UNLESS there is a reason personal to the owner for restoring the original condition. 

4. In the latter case, the damages will ordinarily include the amount necessary for repairs, even though this amount might be greater than

iii. AND can get loss of use of land 
1. Might be measured by rental value of land if P would have been renting the land during that period 
2. Can find evidence of similar lands 
iv. AND discomfort and annoyance to P as an occupant 
1. Only available when someone lives on property, not when used for investment 
2. Distressing when you have to live outside of your house 
v. If a thing attached to the land but severable from it is damaged, P may at his election may recover the loss in value to the thing instead of the damage to the land as a whole 

1. E.g., if someone damaged P’s fence, P can get the loss value of the fence, including cost of repairing the fence without having to show the overall impact on loss of value to P’s entire property. 
vi. Trespass that Causes Damages 

1. When there is a trespass—intentional tort—P can get nominal damages even if no damage to the land. 

2. Myers v. Arnold : there was some consent by P to dump a limited amount of concrete in P’s property, but D exceeded the scope of the consent and that rendered D’s actions an actionable trespass. P wanted the cost of repair/ restoration but the cost of moving the concrete was very expensive. D argued the court should impose a ceiling, the lower ceiling which is the value of the land before the tort and value of land right after it. Value of the land itself would be the cap (very few cases would go beyond that). D produced evidence that the value of property was not diminished at all. In other words, the value deferential was 0, so there shouldn’t be a cost of repair awarded. HELD: Court held the cap proposed by D might be appropriate if land was owned for investment purposes but bc the land was used for personal purposes, P should be allowed to recover the cost of repair—provided the repair cost was not completely disproportionate to the value of the land. 
a. Takeaway: P has a choice between the two measurements of damages, value differential or cost of restoration. The ceiling on repair/restoration will tend to be lower on land owned for investment and it will higher for lawned owned for personal reasons. There are cases dealing with residential properties where no ceiling (meaning repair costs are in excess of value of property) is imposed on repairs. 

3. Heninger v. Dunn : D bulldozed 225 trees on P’s property. P wanted to recover amount for restoration of land. Problem for P was that property value was not lessen by removal trees, it actually increased. Trial court didn’t award damages bc the wrongful act enhanced the value. The trial court applied the benefits rule.
a. Benefits rule: if D’s wrongful action resulted in a monetary benefit to P, that amount is deducted from damages. 
b. HELD: Court reversed and held P could recover cost of restoration but refused to award for the cost to replace 225 trees ($241l) bc the land was worth only $179k. Repair cost was disproportionate to the land, so ceiling imposed. 

c. CA code: for injury to timber tree or removal thereof upon another’s property, P entitled to treble damages (3x amount of damage).
vii. NUISANCE

1. Nuisance requires that one unreasonably use his property such that it substantially impairs the right of another to peacefully use/enjoy his property.

a. Whether nuisance exists is a question for the jury—question of fact. 
b. Whether use is unreasonable depends upon factors such as the locality, character of the neighborhood, nature views, extensive injury, an effect upon enjoyment of life.

2. Diff between action in nuisance and trespass 

a. Trespass is an intentional tort- involves a tangible invasion. 

b. Nuisance doesn’t have to involve a tangible invasion, it usually doesn’t. Usually intangible invasion by smell, light, noise. 

c. Not designed to protect the same interest in land. 

i. Trespass interferes with one’s right of possession. 

ii. Nuisance interferes with ones right to use and enjoy one’s land. 

3. Measure/Remedy of Damages

a. If the effects of the nuisance are more or less permanent, recoverable damages = value before harm occurred minus the value after harm occurred (value deferential). 

b. If nuisance can be abetted/stopped:
i. at the option of P can get the value deferential 

1. the depreciation of the use value of the land (value differential) during the period of harm

ii. OR at P’s election, in an appropriate, the cost of restoration
1. Same rules re cap apply here as in trespassing 

c. AND can get loss of use of land 
d. AND discomfort and annoyance to P as an occupant 

4. Important Notes 
a. When a nuisance is ongoing that is a classic scenario to seek an injunction bc legal remedies would be inadequate as to future harm. P would sue for damages for past harm and injunction to avoid future harm. 
i. If someone is harming your real property via nuisance, to pay you damages to keep the nuisance in place is simply not adequate because of the nature of your interest in the real property. Generally speaking can get injunction for nuisance. Might hinge on prong (3) and (4)—whether D is a business employing a lot of people. 
ii. If no injunction available, then P can only seek damages for both past and future damages.  

5. Pate v. City of Martin: P sought an injunction to abate a nuisance and damages to real property resulting from the nuisance (past harm). D built a lagoon into which raw sewage was piped from the city's sewer system. Odor from the scum is so strong that it makes habitation of dwellings in the vicinity almost impossible. Evidence showed that the condition could be remedied. HELD: court found this nuisance was temporary and granted an injunction and damages for past harms. Seldom, if ever will an award of damages, standing alone, be an adequate remedy where the nuisance gives every promise of continuing and is one that can be corrected by the expenditure of labor or money. 
a. Couldn’t seek repair cost bc it didn’t fit. This was an odor nuisance. 
b. Always ask what is the harm! 

6. Escobar v. Continental Baking: D operated a bakery and they had lights and trucks going in and out at night. P bought a house next to this ongoing business. P sought an injunction to stop this night activity. TC denied the injunction bc balance of interest favored D but granted damages for past harm. HELD: No nuisance, so no injunction or damages. Coming to the nuisance is relevant to whether something is a nuisance and what the remedy should be. If you purchase a property next to a loud business, price is already diminished at the time of purchase so diminution value won’t change.
a. When dealing with nuisance created by on going business it might not always be easy to get an injunction against them especially if the injunction forces them to close or restricts their hours and puts people out of work. 

b. Minority view: The doctrine of coming to the nuisance has been modified so that once coming to the nuisance no longer acts as an absolute bar to recovering damages in a nuisance action. 

c. Majority view is that once coming to the nuisance is simply one factor that may be considered in determining whether or not a defendant's conduct was an unlawful interference what the neighbors real estate. 

RESTITUTION

I. Restitution 

a. Restitution is not just a remedy it can also be a cause of action. Looking for under unjust enrichment
i. Restitution prevents a D’s unjust enrichment by enabling a P to seek recovery, in law or equity, of a benefit that D unjustly gained or retained at the P’s expense. 
II. Restitution Basic Elements (elements for cause of action for restitution it's also what you're looking for, to determine whether the remedy of restitution is proper after there's been, for example, a tort)

a. (1) Defendant has been enriched by the receipt of a benefit 

b. (2) Defendant’s enrichment is at the plaintiff's expense

c. (3) and it would be unjust to allow the defendant to retain the benefit. 

d. Some court add additional elements 


1. (4) the defendant had an appreciation or knowledge of the benefit 

a. This element comes with a bright line rule that when the benefited party receives a benefit but is unaware of that benefit until after it had been done , it was not unjust for the benefited party to keep the benefit. 

2. This rule does not require contemporaneous knowledge or appreciation with the benefit 

III. Measure of Recovery

a. Typically the amount of D’s unjust gain rather than the amount of P’s loss (as would be the case with a damages remedy—compensatory damages). 
b. Although no wrongdoing is required, if there is some wrongdoing courts will tend to award more if there is some wrongdoing. 
i. The worst the Ds conduct is the more unjust it is to allow D to retain a certain sum of money. 

c. In choosing remedies, a comparison between damages and restitution, if applicable, and see which one gives you a higher return. As a P you choose whichever has a higher return. 

IV. Implied in fact contract and Implied in law 
a. If there is a valid and enforceable K, restitution is NOT an available remedy. 
i. If there is a valid enforceable K, the rules of K set the damages and restitution not available. 
b. Quasi K = K that is implied by law to pay money to avoid unjust enrichment, but is not a real implied in fact K or expressed K. if it was, rules of K damages would apply to that action.
c. If there is a tort, you could have restitution or a choice between restitution or damages.
d. Or if there's no tort and no breach of contract, restitution can be a substantive theory by which P can recover a D’s unjust enrichment bc it's unfair to allow D to retain that benefit.  
e. Crawfords Auto Center v. Pennsylvania (Quasi K case) : PSP directed P to tow and store some vehicles. PSP claimed it did not owe P for services bc they didn’t have a valid K. P sued. HELD: an implied in fact contract based on conduct arose between PSP and P. An implied contract is where the parties assent to formation of a contract but instead of expressed in words, the intention to incur an obligation is inferred from the conduct of the parties in light of the surrounding circumstances, including the course of dealing. An implied in fact contract arose because PSP knew that P was in the business of towing and storing vehicles, and as such, requested P’s services. P entitled to the reasonable value of services. Had court not determined that an implied in fact contract existed, the PSP would have been liable to P under a quasi contract theory and P would be entitled to recover in quantum meruit.
V. Three Types of Restitution remedies 
a. Remember you first need to establish the 3 elements above to be entitled to restitution remedy
b. Legal Remedy
i. If the benefit to be recovered is money, the action is at law and is often referred to as quasi contract.
ii. Quasi K includes quantum meruit and assumpsit
iii. (1) Quasi K: legal remedy that takes the form of a legal judgment, entitling P to money or property. It’s enforced the way damage remedies are enforced. By the imposition of a judgment lien against the Ds general assets.
1. You want a quasi K form of restitution where you don’t have a valid K so you can’t sue for breach of K damages.

a. e.g., P works for D, giving D a benefit, but P&D never get around to form the K. The law implies a K so P can get a value for their work. Result( P would get a money judgment that he can enforce against D’s general assets.  
2. The difference between the legal remedy of quasi K and damages is the way the remedy is measured, not the way its enforced. 
a. The measure with restitution is the amount of D’s unjust gain, with damages it’s the amount of the Ps loss. 
b. In both you get a jury.
c. Equitable Remedy:
i. If the benefit to be recovered is specific property or money that has been traced, the action is in equity and is often referred to as a constructive trust. 
ii. Overview
1. Rules in this area are flexible
2. they were created by courts of equity. Many courts say no jury is available for these remedy. Doesn’t take the form of money. 
3.    Looking for the remedy to be imposed in a specific identifiable property that’s in the D’s possession that either in whole or in part really belongs to P. 
a. if it belongs entirely to the P ( remedy= constructive trust.
b. if property in D’s possession belongs to P in part bc it’s unjust to allow D to retain all of the value(remedy= equitable lien 
4. For the equitable forms of restitution, there MUST be identifiable property in the possession of the defendant on to which these remedies can attach.
iii. (1) Equitable lien 
1. *Rst. Third Equitable Lien( If (D) is unjustly enriched by a transaction in which the (P’s) assets or services are applied to enhance or preserve the value of a particular property to which the recipient (D) has legal title, (P) may be granted an equitable lien on that property. 
a. D legitimately owns property and should retain a part of that property BUT part of the value of that tangible property should be given to P in the form of a lien on the property.
b. Resembles an injunction bc it’s an order to D to give property to P. It could be title to real or personal property, like a boat, motorboat, RV, any big piece of property. 
2. P is treated as creditor/lien holder for some amount $$. This remedy imposes a lien on the D’s. 
a. That is the plaintiff is being treated like a lien holder, like a creditor and is given priority. That lien holder MAY have the right to foreclose on that property to have that property sold and get the amount of the lien paid off. 
3. When equitable lien remedy is appropriate, the P is not in a position to obtain title to the entire property. Measuring the remedy by Ds unjust gain.
a. Diff with CT

b. You're identifying basically the same property in all likelihood, but instead of that property belonging completely to P, it’s only part of it that in justice should belong to P. 
c. rather than literally order the defendant to sell something and give money the remedy is the imposition of a lien on the property so partial ownership. That is the plaintiff is being treated like a lien holder, like a creditor and is given priority. That lien holder MAY have the right to foreclose on that property to have that property sold and get the amount of the lien paid off.
iv. (2) Constructive trust 

1. Rst. §55: If D is unjustly enriched by the acquisition of legal title to specifically identifiable property at the expense of P or in violation of P’s  rights, D may be declared a constructive trustee, for the benefit of the P, of the property in question and its traceable product. 
i. P & D in a significant way look like they are in a trustee/ben relationship without there being an actual trust. What the P gets with this remedy is a court order for the D to turn over title to identifiable property. The trust would go to P. P gets title with the constructive trust.  
ii. Constructive trust can be on identifiable cash that can be traced back to P’s rightful ownership but usually dealing with personal or real property 
iii. If a person disobeys a CT order, person could be held in contempt the same way you could with an injunction. 

2. Hunter v. shell: D was a fiduciary of P. D was the chief geologist for P, Shell company. D gave confidential info to others about the presence of oil and gas. There was a breach of fid. duty and there was a rule in the K btwn P&D that prevented D from doing this. D got royalty interests, mineral interest and leasehold estates in oil, gas and other minerals. Those interests could be traced back to D’s theft of confidential info. HELD: D was deemed a constructive trustee for shells benefit over the constructive trust corpus--those identifiable royalty interests and leasehold estates. This remedy gives Shell back those interests. 
i. D was acting wrongfully so P entitled to the entire thing and why CT was appropriate. “When property has been wrongfully acquired equity converts the holder into a trustee and compels him to account for all gains from such conduct.”
3. G&M Motor Co v. Thompson: D was embezzling money from P, he took $78k. Used the $$ to buy things, various identifiable items of real and personal property for himself, bought life insurance. Trial court imposes CT on the real and personal property items. We can trace these items back to the stolen money. So P is entitled using CT remedy to those items. 
a. Why would a P want the property rather than the money? Two reasons P might choose CT over damages. 
i. Items of real and personal property are worth more money 
ii. Damages remedy takes form of a money judgment when you go to enforce judgment if D doesn’t have adequate assess to pay judgment, then that remedy isn’t a good one to have BUT what if the D had property that you can trace your money to, you can take that property by title & sell it you want. This might be the only effective remedy P can use if D has no money. 

b.   CT over money 

i. How courts have treated funds of money diff from real or personal property. Thus an amount of fund of money like life insurance proceeds or a bank account can be impressed with a CT as long as stolen money can be traced from the P into that fund. 
1. Bender v. CenTrust: courts will impress property with a constructive trust only if the trust res is specific, identifiable property or it can be clearly traced in assets of the D which are claimed by the party seeking such relief (P). 
4. Olwell v. NYE & Nissen Co : No K between P&D to allow D to use P’s egg washing machine. D had turned down a K to buy the machine (if there was a valid K—we would be dealing with breach of K and restitution would not be available). No K here. This was a tort case—either conversion or trespass to chattels. 
a. Damages under the tort theory would have been the value of the property in question at the time of the wrongful exercise of dominion( conversion. This theory was unattractive to P bc the value of the machine was $600.
b. P INSTEAD sued in assumpsit and chose restitution measure of damages and P recovered what D gained. D’s gain= savings in labor cost. 
c. *This case tells us that a P can waive a claim for tort and sue in assumpsit for restitution. This means that there may be an option to sue for damages or seek restitutionary measure, where it’s simply more money, as long as you have unjust enrichment resulting from the tort. 
i. Tort against real or personal property (not personal injury) 
ii. Where D’s unjust gain is greater than P’s loss, restitution is going to be the better remedy 
iii. If D is consciously tortious in acquiring the benefit, then D may be deprived of any profit generated as a result of wrongful conduct. 

d. Two takeaways:
i. D’s benefit may be a savings (less expenditure)
ii. The recovery in restitution can exceed torts compensatory damages, at least where the Ds conduct was consciously tortious. 
VI. Common Defenses to Restitution Claim 

a. (1) Volunteers or Officious Inner Meddlers 

i. RULE: Equity will not aid a volunteer. One who officiously confers a benefit upon another is not entitled to restitution. 
1. Exception to this rule: where service is provided voluntarily but in some emergency to protect Ds property or person. Otherwise volunteers not entitled to restitution.  

b. (2) Services rendered without an expectation of compensation 

DECLARATORY RELIEF

I. Declaratory Judgment 

a. Overview 

i. This is a remedy that has been codified recently (statutory remedy), its function is to declare the rights and responsibilities of the party 

ii. Considered a mild remedy especially in comparison to an injunction 

iii. Remedy that is generally sought in the complaint early in the proceeding. Comes early in a dispute. Has some similarities to an injunctive remedy in that it is designed to forestall future problems but milder bc no one is being order to do anything or pay anything.  

1. Most common in insurance disputes, IP 

iv. Even if injunctive relief cannot be obtained a DJ might be available 

v. You can get a DJ on top of other remedies

II. What is a DJ? Discretionary Remedy 
a. A declaratory judgment declares conclusively and finally the rights of the parties in litigation over a contested issue, a form of relief which often suffices to settle controversies and fill administer justice. 

i. All it is a declaration by the court, not an order, not an injunction, not a judgment for money. It is an appealable judgment.  The idea is that once the Ps rights have been adjudicated, been declared the D will honor that
1. Can get a DJ before a contract is deemed breached Can get a court to construe a K so you don’t engage in wrongful behavior. 

ii. Not enforceable through contempt but idea is that D will act in accordance with the declaration. 

1. If D doesn’t obey a DJ, there is no remedy. No contempt BUT a P can seek other relief and use that DJ with the force of law to say the court has declared this. 

b. Requirements (CCP § 1060
i. (1) Actual, concrete dispute between parties, who have adverse legal interest (in federal courts, actual “controversy”). It cannot be vague or contingent 

1. Exs: 

a. insurance coverage disputes, where there is an actual controversy as to whether an insurance policy covers certain incidents 

b. does statute or ordinance cover particular thing someone has done

c. IP: seeking to declare validity or invalidity of patent, etc.

ii. (2) The relief must serve a useful purpose in resolving that concrete dispute
1. Usually denied where court believes that issuing a DJ won’t resolve the dispute or believes there will be more issues 

a. Can’t get a DJ if what you are trying to construe is a will or a trust 

iii. (3) With issues of federalism, declaratory relief should not be used to interfere w/ administrative proceedings or state court proceedings 
JURY TRIAL
I. Jury Trial 

a. If. Seeking an equitable remedy, no jury available neither in the federal or state system 

b. US Constitution applies in federal courts

c. State Constitutions vary 
i. There are several sections in civ pro codes that make statements as to right to jury but ultimately it depends on case law 
ii. Civil jury trial right in CA right is only for legal claims not equitable rights 

II. Two Problems 

a. (1) Classifying a case or claim or remedy as “legal” or “equitable” 

i. Money damages is the most common form for legal remedy. This is a legal claim & thus right to jury. 

ii. If all seeking is an injunction that is equitable in any state and thus no jury. 

b. (2) how to handle mixed cases, in which both legal and equitable remedies are sought. 

i. Can be mixed by P claims—P has legal and equitable claims 

ii. Or where P’s claim is legal but D’s counterclaim is equitable 

III. Federal Approach vs Various states approaches

a. Issue 1: 
i. Federal: pro jury approach to both issues (1) and (2). 

1. On (1), fed courts resolve doubtful cases/claims/ remedies as legal with the classification of the remedy being sought as the primary consideration—seeking maximum preservation of jury trial rights. 

a. Money damages- jury 

b. Equitable remedy- no jury 

ii. CA (less pro-jury than federal: 
1. Where the “gist” of underlying cause of action/claim/ remedy is equitable, there is no right to a jury in that action or claim. “Gist” of the action is determined by looking at “the totality of the pleadings” (i.e., may need to read thru what parties are saying). Remedy sought is relevant but not determinative; historical origin of cause of action seems most important.  
2. 7A does not apply to states only federal system  

b. Issue 2 Mixed Cases 
i. Federal: jury first, judge second approach

1. when both legal and equitable claims/remedies are sought: legal claims/remedies are tried first, to the jury, then the judge decides the equitable claims/remedies, bound by the jury’s determination of contested facts (as long as the determination is adequately supported by the evidence)  

a. Ex: If P is seeking compensatory damages for past harm to land & seeking an injunction to prevent the problem from occurring in the future. 

i. In the federal system, the jury first hears the facts that relate to the damages claim and ultimate they will determine amount of damages. 

1. Do D’s actions= X tort(  Jury decides this first bc in order to determine damages the jury first needs to determine if D’s conduct is wrongful
2. Then judge comes in and is bound by the facts found by the jury. Judge is bound by jury decision that yes it was a X tort and then judge decides whether injunction should be issued and the terms of that injunction. 

ii. CA: judge first, jury second approach.

1. The equitable claims/remedies are decided first, by the judge, and then the jury, bound by the judge’s factual findings, decides any legal claims/remedies. 

a. Judge will decide whether X is a tort. Judge tells jury it is, or is not a tort. Jury only determines the legal remedies. 

b. Note that CA courts often utilize advisory juries in such cases (the court has discretion to seat an advisory jury) to resolve contested facts on the equitable claims/remedies. The judge does not have to follow these findings, but often does. 

iii. Most states: follow the equitable clean doctrine
1. once a court has equitable jurisdiction (that’s an equitable manner), if the equitable issue predominates (this is not very predictable), the judge decides everything, no right to jury. 
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