I.  INTRODUCTION TO REMEDIES (Chapter 1) 

A. Specific, substitutionary, and declaratory remedies
1. All remedies will fall into one of the three categories:

i. Specific

ii. Substitutionary

iii. Declaratory

2. Legal remedy: arose in a court of law

i. Right to jury trial

ii. Legal remedies are judgments against a person’s assets 

3. Equitable remedy: arose in a court of equity 

i. NO right to a jury trial 

ii. Directed at a person for the person to do something – if you willfully disobey, you are subject to a criminal penalty of contempt 

iii. Ex: injunctive relief

4. There used to be separate courts of law and equity (only 3 states have separate courts today), but the Rules of Civ. Procedure merged law and equity

i. Matters most in terms in right to a jury trial 
II.  BASIC PRINCIPLES OF SPECIFIC EQUITABLE REMEDIES (Chapter 2) 

A. Overview of Procedures and Standards for Issuing Injunctive Relief (p. 13-36)
a. Introduction to Basic Terms

i. Overview:
1. Injunctions are the most basic remedy for equitable courts 

2. Equitable remedies are “in personam” orders that are directed at a person

a. Any in personam order is enforceable by contempt power – the injunction must be obeyed until it is stayed, dissolved or reversed, even if it is erroneously issued 

b. An injunction may be the only remedy in the case, or it may be a part of more complex remedy (there is no prohibition against multiple remedies)

c. One of the requirements you have to show to get an injunction are that legal remedies are inadequate – doesn’t mean that you can’t obtain legal remedies like damages in addition (ex: if you are damaged by a nuisance, you can get damages and then get an injunction to prevent the nuisance from harming you further)

ii. Definition of Status Quo: puts the plaintiffs in the position they were in before the harm occurred
iii. Mandatory v. Prohibitory Injunctions

1. Mandatory injunction: mandates action; orders someone to do something

2. Prohibitory injunction: prohibits certain actions

3. There is a reluctance on the part of courts to issue interlocutory injunctions (TROs or preliminary injunctions – because they are happening before the case) 

a. If you are seeking the court to order a mandatory interlocutory injunctions, courts are very hesitant so parties often phrase TROs and preliminary injunctions as prohibitory injunctions (easier to get)
iv. Preventative, Reparative, and Structural Injunctions

1. Preventive injunctions attempt to prevent the loss of an entitlement in the future (the most common type of injunction)

2. Restorative injunctions restore the plaintiff to their preexisting entitlement

3. Structural injunctions restructure entire areas (ex: school segregations)

v. Timeline: TRO comes first ( preliminary injunction comes second ( permanent injunction comes last 

1. You don’t have to get a TRO before you get a preliminary injunction and you don’t need a preliminary injunction before a permanent injunction 
b. Introduction to Fed Rule of Civil Procedure 65
i. Fed Rule of Civ Pro 65 applies to TROs and preliminary injunctions
ii. Rule 65(b): authorizes the granting of an ex parte TRO (def: a TRO granted by the court without notice and hearing where the opposite side is heard; only hear the plaintiff’s side 

1. BUT, in order to grant an ex parte TRO you need to show two elements:

a. Specific facts in an affidavit or verified complaint clearly show that immediate and irreparable injury will result to the movant before the adverse party can be heard in opposition; AND

b. The movant’s attorney certifies in writing any efforts made to give notice and the reasons why it should not be required

2. Section (b)(2) discusses the contents and expiration; order expires at the time that the court sets – BUT not to exceed 14 days

a. After the 14 days, the moving party who got the TRO will likely seek a preliminary injunction 

3. Courts have interpreted (b)(2-4) to apply to all TROs - whether ex parte or if granted with a hearing

4. Section (b)(3) says that if the TRO is granted ex parte, the motion for the preliminary injunction must be set for a hearing 

iii. Bond Requirement ( Section (c) says a court may issue a preliminary injunction or a TRO only if the movant gives security in an amount that the court considers proper to pay the costs and damages sustained by any party found to be wrongfully enjoined or restrained 

iv. If a court grants or denies a preliminary injunction, it can be appealed 

v. A TRO is NOT appealable (except for very few exceptions – but we didn’t discuss the details)
B. Provisional Injunctions: TROs and Preliminary Injunctions (36-86; handouts: 9th Cir. “sliding scale”)

a. Two Tests to obtain TRO or Preliminary Injunction: (1) “Traditional” test and (2) “Alternative” (or “sliding scale,” or “serious questions”) test. ANALYZE BOTH TESTS ON THE EXAM!
i. Under the traditional test, the plaintiff must show:

1. (1) That he is likely (or “substantially likely”) to succeed on the merits

2. (2) that he is likely to suffer irreparable harm in the absence of an injunction

a. (a) inadequate legal remedy

b. (b) urgent need for preliminary relief

c. (c) harm is serious, not trivial

3. (3) balance of equities (or balance of “hardships”) favors grant of injunction ( looks at the hardship to the plaintiff if relief not granted and harm to defendant if relief is granted 

4. (4) public interest favors grant of injunction
ii. Under the alternative (“serious question” or “sliding scale”) test, the plaintiff must show: 

1. (1) There are “serious questions going to the merits” (a lower bar to meet than “likelihood of success”)

2. (2) That he is likely to suffer irreparable harm in the absence of an injunction

a. Inadequate legal remedy

b. Urgent need for preliminary relief
c. Harm is serious, not trivial

3. Balance of equities (or balance of “hardships”) tips sharply in favor of movant

4. Public interest favors grant of injunction 
5. NOTE: The idea is that prongs 1 and 3 “slide” against each other. Movant can make up for weakness on one by a stronger showing on the other. Different circuits and states capture the same idea, sometimes using a different phrase on #1 to describe just how weak the showing of possible success on the merits can be. Some cases indicate explicitly that the “slide” works both ways – that a stronger showing on #1 may compensate for a weaker showing on #3, but this is not common
6. In those jurisdictions that have adopted an “alternative” test, the movant can obtain a TRO or preliminary injunction upon proof of either the “traditional” or the “alternative” test.
iii. Why would you ever want to use the alternative test?

1. Need to be in 9th circuit

2. If you can’t show a likelihood of success on the merits (you can’t show its greater than 50/50 chance of success) then you have a problem with the first prong of the traditional test ( so if your case doesn’t predict to rise to that level than you need to use the serious question test.  
a. When would it be true that you would not think you had a likelihood of success on the merits?

i. Precedent isn’t on your side

ii. Precedent is not well developed

b. TROs and Ex Parte TROs
i. Overview: 

1. A TRO is typically sought before discovery has even begun 

2. A TRO is meant to preserve the status quo until the preliminary injunction 
3. TROs can be obtained either (1) ex parte (without notice to defendant – only plaintiff is presenting papers and making arguments) or (2) through a hearing
a. If a TRO is issued ex parte, it is kept “secret” until the defendant is served with the order, and once the defendant is served, they are then bound by the order. 
b. Courts have granted ex parte TROs in few circumstances. An ex parte order is only issued if the there is good cause shown by the petitioner, or where notice to the opposing party is impossible.
ii. In Marquette v. Marquette, the plaintiff was seeking an ex parte TRO because of domestic abuse and threat of harm. The plaintiff feared that giving notice to the defendant may make him act violently. After considering the procedural safeguards of the Domestic Abuse Act (hearing must be held within 10 days after grant of TRO), and the state’s interest in protecting victims of domestic abuse, the court held that the trial court properly exercised its authority in granting the ex parte TRO. 
iii. In In re Vuitton, the plaintiff was seeking an ex parte TRO for the purpose of preserving evidence for further adjudication in trial. The plaintiff argued that the evidence of trademark infringement would be destroyed if the defendant is given notice of the TRO. Thus, the court approved the plaintiff’s request for the ex parte TRO. 
iv. In Reno Air Racing Association v. McCord, the plaintiff got an ex parte TRO prohibiting the defendant from selling any t-shirts that displayed a certain trademark. The defendant arguably attempted to comply with the TRO by not selling t-shirts with the design shown to him in the TRO. Here, the Court said that the TRO here is not appropriate because the TRO was too vague – even though it was trademark infringement, the order was not specific enough about what the defendant had to refrain from doing. 
1. Court said that here, the plaintiff knew exactly where the adverse party was, so notice was not impossible. In cases where notice is possible, the courts have held that an ex parte order is proper if the notice to the defendant would “render fruitless the further prosecution of the action.” For example, in trademark infringement suits, the notice would prompt the infringer to get rid of the infringing products prior to the hearing. However, the plaintiff did not prove this, as the court said you can’t simply show that the adverse party would dispose of the evidence, but that they would disregard a direct court order and dispose of the goods based on prior history of doing such. 
v. In Gil Pharmaceutical Corp. v. Advanced Generic Corp., the plaintiff (Gil) alleged that Generic (defendant) had committed trademark infringement. The plaintiff requested ex parte injunctive relief. The ex parte TRO was granted, and a hearing was scheduled for 7 days after the ex parte TRO was granted. However, the hearing did not occur because the case was removed to federal court (by the defendants). 
1. Rule: When a case is removed to federal district court, the federal court must dissolve the ex parte state court injunction or TRO once the maximum time limit under FRCP 65(b) has expired. 

2. Rule: The court stated that a TRO is meant to be temporary, and simply to preserve the status quo until both parties can present the court with more information. 

3. NOTE: The ex parte TRO requires a hearing within 10 days. 
vi. In the Georgia case, Morgan Stanley DW v. Frisby, the plaintiff was a former employer who was seeking a TRO against former employees for violation of a non-compete clause. The court applied the traditional test and analyzed (1) irreparable harm, (2) likelihood of success on the merits, (3) balance of the equities, and (4) public interest. The court held that the plaintiff failed on the element of irreparable harm because the mere loss of income does not constitute irreparable harm; legal damages would be perfectly adequate to repair any harm that plaintiff faced. Additionally, the plaintiff was not likely to succeed on the merits because the non-solicitation clause is overbroad and unenforceable under Georgia law. 
1. NOTE: Could the plaintiff still seek a preliminary injunction a month later even though they failed on the TRO? YES, but based on these facts, the plaintiff likely would not succeed on the preliminary injunction either
vii. In Index Newspapers v. City of Portland (handout), Plaintiffs (media that was protesting in Portland) claimed a TRO against Dept. of Homeland Security and U.S. Marshals Service to stop them from assaulting news reporters, legal observers, etc. over the murder of George Floyd. In the 9th Circuit, you can get a TRO by satisfying EITHER the traditional test OR the sliding scale (“serious questions test”). The defendants argued that plaintiffs lacked standing because the plaintiffs are relying on past illegal conduct. Here, the court says this is not just about past conduct of the federal defendants, you have to consider what is going to happen in the future; BUT the pattern of the past conduct is evidence that it is going to happen in the future and is likely to continue. Here, there were actual, repeated incidents that were documented. Plaintiffs said that they were identifiable as press, etc. Court held that the plaintiffs met the “irreparable harm” factor because seeking relief in a First Amendment context can establish irreparable injury by demonstrating the existence of a “colorable First Amendment claim.” Here, after considering all factors, the Court granted the plaintiff’s motion for a TRO. 
viii. In Novoa v. GEO Group (handout), the plaintiffs filed an ex parte application for a TRO requiring Covid-19 prevention measures for immigrants being detained at a California detention center, who were required to clean common areas without proper PPE. Plaintiffs claimed that there were multiple violations of several Victims Protection Acts. The court stated that plaintiffs can win by proving the traditional test or the sliding scale/serious questions test. However, the court determined that here neither test was satisfied. Here, the court finds that (1) plaintiffs succeeded in showing that balance of equity tips in the Plaintiff’s favor because their health is at stake, (2) plaintiffs are likely to succeed on the merits of their claim. However, the court said that irreparable harm is difficult to prove here because COVID can come from cleaning, or more generally from simply being in the detention center. Additionally, the plaintiffs fail to “carry their burden” on the public interest prong. Here, it would be extremely difficult to increase availability of PPE due to the extreme lack of supplies and even front-line healthcare workers have struggled to get adequate PPE. Thus, for these reasons the court denied plaintiff’s ex parte application for a TRO. 
ix. In Clinton v. Nagy, the plaintiffs are seeking a TRO, a preliminary injunction, and a permanent injunction against defendants, and seek to enjoin defendants from depriving the plaintiffs of equal recreational opportunities because of her sex. Defendants argue that the exclusion of females from contact supports was necessary for their safety and welfare. The issue here is whether the plaintiff can show that she has a substantial likelihood of success on the merits of her claim. Court held that to deprive the 12-yr old girl the opportunity to play football would cause her irreparable harm – court granted the TRO. Policy argument in favor of allowing women to enjoy the benefits of organized sports. Can’t grant it to one group of young people, but not the other because we want all of the young people to gain leadership qualities, and learn from the experience. 
c. Preliminary Injunctions
i. NOTE: Preliminary injunctions are designed to last from the granting of that preliminary injunction until the end of the trial, SO a preliminary injunction must be based on a noticed hearing – there must be notice and a hearing, there is no such thing as an ex parte preliminary hearing. 
ii. Similar to TROs, preliminary injunctions are designed to preserve the status quo. However, while a TRO is designed to preserve the status quo until a preliminary injunction hearing, a preliminary injunction is designed to preserve the status quo until the outcome of a trial or a dispositive motion like a summary judgment motion. 
iii. The standards for issuing TROs and preliminary injunctions are identical – either the traditional test or the alternative test. However, the analysis of the factors may be analyzed differently. [MAKE SURE THE ANALYSIS IS DIFFERENT – Hayden will take off points if you say it is the same]
iv. In Save Our Sonoran v. Flowers (environmental case), the court held it was sufficient for the plaintiff to demonstrate either (1) a combination of probable success on the merits and the possibility or irreparable harm or (2) that serious questions are raised and the balance of hardships tips sharply in the plaintiff’s favor. However, the “possibility of irreparable harm” standard was expressly reversed in Winter and is no longer good law (see below). 
v. Winter v. Natural Resources Defense Council (U.S. Supreme Court, 2008) 
1. Facts: The Navy was conducting training off of the southern California coast, and was using sonar equipment as part of their training. The Natural Resources Defense Council (NRDC) and other public interest groups sued and claimed that the Navy had violated the National Environmental Policy Act by not filing an environmental impact statement. 
2. The issue here is whether the plaintiffs (NRDC) can get a preliminary injunction to prevent the Navy from using the sonar equipment. (NOTE: the plaintiffs sought both a declaratory judgment and a preliminary injunction)
3. Here, the court reversed the 9th circuit test that had been previously used in Flowers, that held it was sufficient to show a probability of success with the possibility of irreparable harm. Instead, the court in Winter said this was too lenient of a test and the possibility of irreparable harm is not enough. According to the Supreme Court in Winter, the plaintiff must show the likelihood of irreparable harm. 
4. The court focuses on the elements of public interest and the balance of equities (Note: the public interest element is the same in both the traditional or the alternative test)
a. The majority says that the balance is between national security in the form of adequate training for the military versus environmental concerns. The 5-judge majority say that national security outweighs environmental concerns. However, the 4-judge dissent argues that the public interest favors the environmental interest side because the military training is not eliminated, it is just slightly restricted. 
b. NOTE: This close, 5-4 ruling shows how the public interest argument is seldom clear.

c. NOTE: The analysis of public interest can be analyzed differently depending on whether TRO or preliminary injunction based on the time that the injunction is applied for. 

i. TRO lasts 14 days or 28 days longer if the party stipulate a preliminary injunction 

ii. Justice Ginsburg said that the balance of hardships did not favor the navy because the Navy was not forbidden from using sonar forever – it was not a permanent injunction it was only a short amount of time
vi. Citigroup Global Markets v. VCG Special Opportunities (2010, 2nd Circuit case that applies sliding scale test from 9th Circuit)
1. The trial court held that Citigroup did not show “probable success on the merits” – which shows that most courts view “likelihood” as probable
2. BUT Citigroup did produce evidence that showed “serious questions on the merits” and the hardships tipped sharply in their favor.

3. The court also found irreparable harm and public interest was satisfied
4. The court additionally held that the Winter case did NOT remove the sliding scale test. 

5. Still good law that shows the 2nd circuit and 9th circuit tests are the same

vii. NOTE: If you have a very strong argument on the balance of equities or balance of hardships, how low can you go on the likelihood of success? 
1. You can’t go all the way down to zero – you still have to show have some showing that you might win on the merits 
2. The serious questions must be serious enough to warrant further litigation 

3. The 7th Circuit says that plaintiff has “some likelihood of success on the merits,” which means that chances of success are “better than negligible” 
4. The 8th Circuit (see CDI Energy Services), looks at a balance of the factors in general against each other – it is not a rigid test, it is flexible 
viii. National Urban League v. Ross (handout)
C. Bonds and Other Forms of Security (86-93, up to Sprint; 97-100, up to C; 103-111)
a. Is the giving of security under Rule 65(c) mandatory or discretionary?
i. Federal Rule of Civ Pro 65(c): The court may issue a preliminary injunction or a temporary restraining order only if the movant gives security in an amount that the court considers proper to pay the costs and damages sustained by any party found to have been wrongfully enjoined or restrained. The United States, its officers, and its agencies are not required to give security.
1. A number of courts have said it IS mandatory based on the “only if,” language – however the amount is discretionary based on the court’s determination – can be as low as a $1. 
ii. NOTE: CA’s version is CA Code of Civ Pro 529: similar, except it lists a number of exceptions. 
iii. These bonds and securities protect the defendant and help to deter against frivolous pleadings. 
iv. Injunction Bond Rule (p. 92): A party injured by the issuants of the injunction – later determined to be erroneous – has no action for damages in the absence of a bond (courts have held this since 1983) – If there is no bond or other security put up, the courts may allow for other forms of security
b. Recovery of Damages ( When is a party “wrongfully enjoined”, which causes damages on the bond? What damage can the defendant recover? 
i. In Nintendo of America v. Lewis Galoob Toys, the plaintiff posted a $15 million bond as a security to issue a TRO against the defendant in a copyright infringement case. While the trial court granted the preliminary injunction, the plaintiff eventually lost the case on the merits. The 9th Circuit Court held that the defendant was wrongfully enjoined initially and defendant was entitled to the full amount of the bond for compensatory damages. The court held that a party has been wrongfully enjoined under Rule 65(c) when the party had the right all along to do what it had been originally doing. 
ii. IMPORTANT: In the Nintendo case, the full amount of the bond was allowed as the amount of damages – BUT don’t be misled by this, the bond is NOT a penalty – if you are wrongfully enjoined, you don’t just get the amount of the bond, you get the damages you can prove were suffered by the issuance of the injunction.

1. You have to prove these COMPENSATORY damages the same way you prove all other compensatory damages – must show damages to a reasonable certainty, which means that your damages can’t be speculative, there has to be some methodology that you are using to tell the court how much you are lost

D. Permanent Injunctions (111-125, up to Matlock)
a. Substantive requirements to obtain a permanent injunction – determined by a judge [*NOTE: These are elements, not factors - moving party has to prove all of these. And even if they do, the court still has discretion so they can do whatever they want and not grant the injunction]
i. Plaintiff must show:

1. Actual success on the merits of the underlying claim (must prove the cause of action)
2. That the plaintiff is likely to suffer irreparable harm in the absence of an injunction

a. Inadequate legal remedy: looks at whether the legal remedy of money damages be as good as the injunction – would it preserve your rights just as well? If you are dealing with constitutional rights, the answer is almost always that money damages is NOT good enough to protect rights 

i. If the defendant is insolvent, the legal remedy would not work because they can’t pay any money damages

b. Urgent need for preliminary relief
c. Harm is serious, not trivial

3. Balance of equities (or balance of “hardships”) favors grant of injunction

4. Public interest does not disfavor grant of injunction (hardship to movant if injunction does not issue v. hardship to opposing party if injunction does issue)
b. In Walgreen Co. v. Sara Creek Property Co., Walgreen Co. (plaintiff) signed a lease with Sara Creek Property Co. (Sara) to occupy a space in the Southgate Mall in Milwaukee. Sara owned the mall. In a clause in the lease, Sara promised not to lease space in the mall to any other company seeking to operate a pharmacy or a store containing a pharmacy. In 1990, Sara’s largest tenant in the mall faced bankruptcy, and Sara informed Walgreen it was buying out the tenant and replacing it with a Phar-Mor store. Phar-Mor is a “deep discount” chain that contains a pharmacy the same size as the Walgreen pharmacy. Walgreen filed an action for breach of contract against Sara and Phar-Mor and asked for an injunction against Sara’s lease of the space to Phar-Mor. Here, the issue was whether a permanent injunction was an appropriate remedy for breach of contract. The court held, yes the costs of a damages remedy would outweigh the costs of granting a permanent injunction, and thus a permanent injunction for Walgreen is the appropriate remedy
i. The damages in a breach of contract case are supposed to put the plaintiff in a position no worse than they would have been in if the breach of contract had not been committed. 
ii. Judge Posner compares the cost and benefits of damages vs. the cost and benefits of injunctions – he says this is the main thing the court needs to look at when determining remedies 
iii. NOTE: Efficient breach of contract: the person who breaches the contract sees what they lose by continuing to abide by the terms are sufficiently larger than what they will suffer by breaching the contract. 
c. In eBay Inc. v. Mercexchange, MercExchange L.L.C. (plaintiff) held several patents, including a patent for a business method for an electronic market designed to facilitate the sale of goods between private individuals by establishing a central authority to promote trust among participants. eBay Inc. (defendant) operated a website that allows private sellers to list goods they wish to sell by auction or at a fixed price. MercExchange had licensed its patent to other companies and attempted to do so with eBay. MercExchange and eBay did not come to an agreement, and MercExchange sued eBay for patent infringement. The issue was whether under the Patent Act, the plaintiff must satisfy the traditional four-factor test in order for the court to grant a permanent injunction. The court held YES; all four factors must be shown. 
d. In Smith v. Western Electric Co., Smith (plaintiff) experienced severe respiratory symptoms due to his workplace environment, where many of his coworkers were avid smokers. The plaintiff’s employer, failed to adequately remedy the situation. The only option was for the plaintiff to accept a different position where he would work in a smoke-free area, but that came with a significant pay decrease. Plaintiff brought suit, seeking an injunction to prevent Western from exposing him to tobacco smoke in the office. The issue here is whether injunctive relief is an appropriate remedy. The court found the deterioration of plaintiff’s health is irreparable” and money damages cannot adequately compensate it, especially because the harm has not yet resulted in a full-blown disease or injury. Money damages are more appropriate if the harm has come to fruition, but money damages are not adequate to compensate a preventable injury. The plaintiff’s unsafe workplace would cause a recurring risk of harm without injunctive relief. Thus, the court held that YES, injunctive relief IS an appropriate remedy here. 
E. Defenses (128-134; Vineberg handout; 140-145)
a. Overview:
i. Have to look at what a plaintiff has to prove – you can mount an affirmative defense to certain remedies in certain ways

ii. Even if the requirements to get an injunction are shown, you can defend an injunction based on two affirmative defenses: (1) unclean hands and (2) laches – a time related defense

iii. Affirmative defense = a defense that the defendant has the burden of proving 
b. Unclean Hands
i. You are unable to succeed in receiving equitable relief, if it’s shown that you came into the court with “unclean hands,” i.e., acted in bad faith with respect to the underlying claim for which you’re seeking an injunction
ii. Salomon Smith Barney v. Vockel, the defendant argues that the preliminary injunction should be denied because the plaintiff came into the court with “unclean hands.” In determining whether the plaintiff has unclean hands, the court looks solely to the conduct of the plaintiff, not to the conduct of the defendant. The plaintiff had previously committed the same conduct that they are trying to enjoin the defendant from doing ( Salomon had poached the defendant away from his previous employer, but now they are claiming they want to stop the defendant from doing the same thing to them. Thus, the court found that the plaintiff came into court with unclean hands, and denied the plaintiff’s request for injunctive relief. 
c. Laches
i. Laches is a discretionary defense, so the court does not have to grant this defense.

ii. Plaintiff will be barred from proceeding with a request for an equitable remedy IF (1) the plaintiff has unreasonably delayed in bringing the case and (2) the case prejudices the defendant in an undue way
iii. In Daingerfeld v. Lujan, the court found that the defendants failed to show that they would be prejudiced from the delay because the construction had yet to begin. 
iv. In Vineberg v. Bissonnette, Dr. Max Stern inherited an art gallery in Germany in 1934 - because Dr. Stern was of Jewish descent, the Nazi government forced him to surrender the artwork, including a painting to the Lempertz Auction House (LAH). The LAH sold the artwork at prices well below market value. The Nazi government prevented Dr. Stern from retrieving the auction proceeds. After World War II ended, Dr. Stern tried to recover his artwork. After his death, Dr. Stern’s estate hired the Art Loss Register (Register), an art-recovery company and databank, to help search for the missing artwork. The Register discovered that the Painting had been purchased from the LAH by Dr. Karl Wilharm and inherited by Wilharm’s stepdaughter, Baroness Maria-Louise Bissonnette (defendant). Wilharm and Bissonnette kept the Painting privately until April 2003, when Bissonnette consigned the Painting to a Rhode Island auction house, Estates Unlimited (EU). EU scheduled an auction of the Painting. Upon notification by the Register of Dr. Stern’s interest in the Painting, EU withdrew the Painting from auction. After failed negotiations with Bissonnette, Robert Vineberg and other trustees of the Dr. and Mrs. Stern Foundation (plaintiffs) brought suit against Bissonnette in federal district court, seeking either replevin or damages. After discovery, the plaintiffs moved for summary judgment. Bissonnette argued a laches defense, claiming that she had been prejudiced by having to defend the litigation, which tarnished her good name, and by losing the opportunity to sell the Painting. The district court rejected Bissonnette’s defense, holding that the plaintiffs had been diligent in pursuing their claim to the Painting, and granted summary judgment. On appeal, Bissonnette again argued laches, but abandoned her previous grounds for prejudice. Instead, Bissonnette argued that she was prejudiced by the delay in filing the lawsuit because potential witnesses and evidence would be unavailable, although she did not specify the witnesses or evidence or how they might help her defense. The issue is whether the defense of laches will fail without a credible showing of prejudice. The court held YES. The defense of laches will fail without a credible showing of prejudice. The prejudice is usually either evidence based (loss of evidence or unavailability of witnesses) or expectations based (conveyance to a bona fide purchaser or expenditure of resources in reliance on the status quo). Proof of laches is a fact-sensitive inquiry and is ordinarily not conducive to summary judgment. However, where the record is sufficiently clear, summary judgment may be granted. Here, the district court correctly found that Dr. Stern and his successors pursued the claim diligently. Further, Bissonnette has offered no elaboration or substantiation of her claim that potential witnesses and evidence are unavailable. Bissonnette does not say what evidence is unavailable or how the evidence might assist her defense of laches. Thus, Bissonnette has not made a strong showing of evidence-based prejudice. While Bissonnette asserted expectations-based prejudice before the district court, she has not made either argument on appeal. Accordingly, Bissonnette has failed to make a credible showing of prejudice, and her defense of laches fails. The district court’s summary judgment is affirmed
F. Appeals (145-148, up to Chicago United; 158-167)
a. Jurisdiction over Appeals from Permanent and Preliminary Injunctions
i. A permanent injunction can be appealed.
ii. Preliminary injunctions are interlocutory, yet they can still be appealed. 

1. NOTE: The standard of review on appeal over a trial court’s decision to grant or deny a preliminary injunction is abuse of discretion, which is a very deferential standard of review. While pure questions of law are reviewed de novo by a court of appeals, the actual decision of whether to grant or deny a preliminary injunction is discretionary, which makes it somewhat difficult to overturn on appeal. (Save Our Sonoran v. Flowers)
iii. Grant/deny a TRO is not appealable

iv. Have to ask trial judge for a stay when the judge orders against you 

1. Ask the trial judge to stay the injunction pending the appeal – if trial judge says yes then the order is stayed and you don’t have to do what the injunction is ordering you to

2. If trial judge says no then you ask appellate judge for a stay 

3. Injunction pending appeal – if injunction is prohibiting someone from doing something 
b. Procedures and Standards for Issuing Pre-Appeal Injunctive Relief (p. 158-167)
i. Overview: 
1. There are 2 basic types of pre-appeal injunctive relief ( (1) a stay of a grant of provisional or permanent injunction or (2) an injunction that is issued pending an appeal from a denial of provisional or permanent injunctive relief. 
2. Pre-appeal injunctive relief has the same purpose, which is to preserve the status quo until a hearing on the merits occurs. s

3. Federal Rule of Civ. Procedure 62(a) states that there are no “automatic stays” of injunctions; thus, the appellant must move to stay the injunction pending appeal. 
a. If the injunction is stayed, then it is stayed pending the outcome of the appeal, which will allow the party whom the injunction is issued against to do what they were originally doing. (See Winter case) 

ii. In Michigan Coalition v. Greipentrog, the defendants filed a motion to stay the judgment pending their appeal, and issue a permanent injunction. In considering whether a stay should be granted, the court analyzes the same 4 factors that are traditionally considered when granting a preliminary injunction. 
G. Modification and Dissolution of Permanent Injunctions (172-182)
a. Overview:
i. Consent decree ( a settlement that involves an agreed upon injunction

1. Ex: a structural injunction – a kind of injunction where the court takes control over a school district or jail in order ameliorate unconstitutional situations; this was at peak in the 1960s and now they are coming back 

ii. Why would somebody want a modification of a permanent injunction?

1. Typically, the person who is enjoined would want an injunction if there is such a change in circumstances (change of facts or change of law) that makes the injunction no longer equitable 

iii. A court may relieve a party from a final judgment if applying it is no longer equitable 

1. Real question is ( when would a party ask a court to hold that it was no longer equitable to maintain the injunction as it is? 

iv. Swift created a very high bar for modifying/dissolving an injunction – must clearly show a “grievous wrong” 

1. Rufo abandoned the “grievous wrong” standard of shift; the current law is that a consent decree can be modified/dissolved if there has been a significant change of facts or law 

2. NOTE: You can only modify or dissolve PERMANENT injunctions 
b. In Board of Education of Oklahoma City Public Schools v. Dowell, the plaintiff, an African American student sued the Board of Education to end segregation in public schools. The district court required the Board to take steps to desegregate its schools, but the Board’s attempt to desegregate failed because residential segregation ultimately resulted in single-race schools. The court issued an injunctive decree as a “temporary” order – even though it was a permanent injunction. The Board appealed and challenged the district court’s desegregation plan – the court upheld the challenge and invalidated the plan. The Court of Appeals reversed and held that the Board would only be entitled to relief upon “nothing less than a clear showing of grievous wrong evoked by new and unforeseen conditions”. The issue here is whether the Court of Appeals applied the correct standard to determine the dissolution of the desegregation decree. The court held NO – the standard applied by the Court of Appeals was too strict.  All that is required for the dissolution of this injunction is a sufficient showing that the past discrimination for which the injunction was issued to remedy has ended.
H. Contempt (182-183, up to B; 201-246; 251-281; chart handout)
a. Overview:
i. Direct contempt v. indirect contempt ( need to understand differences, but we are focusing on indirect contempt
ii. 18 U.S.C. §401: A court has the power to punish by fine or imprisonment at its discretion, such contempt of its authority in the following 3 circumstances: (1) misbehavior of any person in its presence or so near thereto as to obstruct the administration of justice; (2) misbehavior of any of its officers in their official transactions; or (3) disobedience or resistance to its lawful writ, process, order, rule, decree, or command ( in this class, we only care about (3)
iii. Contempt can apply to a TRO, preliminary or a permanent injunction
1. Criminal contempt: willful violation of a court order, and criminal procedure applies

2. Civil contempt (either coercive or compensatory) ( civil procedure applies

a. NOTE: With civil contempt, the defendant does not have the right to a jury trial. 

b. NOTE: You can have BOTH civil coercive AND civil compensatory contempt. 
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* But cf Intl Union, UMW v. Bagwell (U.S. 1994) (p. 227-228)._“Contempts involving out-of-court disobedience to complex injunctions often require

elaborate and reliable factfinding. . . . Under these circumstances, criminal procedural protections such as the rights to counsel and proof beyond a
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b. #1: Indirect Criminal Contempt:

i. The purpose of indirect criminal contempt is to punish the contemnor for the past violation of the court’s order. Additionally, this form of contempt has an indirect purpose because the crime is the willful violation of the court order, and thus it vindicates the court’s authority. 
ii. In Young v. United States ex Rel. Vuitton, the Court holds that a federal judge must refer a criminal contempt case to the U.S. Attorney’s office before appointing a private prosecutor. If the judge does find it necessary to appoint a private prosecutor, the judge can’t appoint the plaintiff’s lawyer – it has to be a disinterested prosecutor. 
1. NOTE: A defendant in a criminal contempt case has the same right to a jury that a normal defendant would get
c. #2: Civil Compensatory Contempt:
i. The purpose of civil compensatory contempt is to compensate the person who got the injunction for the costs attributable to the violation of the court order. 
1. NOTE: In determining the amount of restitution, it is normally measured the same way compensatory damages are measured (how much the person has been harmed) BUT alternatively if you can prove that the plaintiff has been unjustly enriched, you can get that amount as your damages  

2. NOTE: criminal contempt requires a showing of willful violation of the injunction, BUT with civil contempt you don’t have to show that – it can just be negligence. HOWEVER, there must be clear and convincing evidence for civil contempt. 
ii. In Cancer Research Institute v. Cancer Research Society, the plaintiff sought to adjudge the defendant in civil contempt for violating the terms of the previous injunction. The previous injunction permanently enjoined the defendant from listing itself in any phone directory under the name “Cancer Research Society” and to notify all publishers where it already appeared to delete the listing. The plaintiff alleges that the defendant failed to do this. The court held that a party can be held in civil contempt if there is a clear and unambiguous order, and noncompliance is clearly and convincingly shown by the defendant’s unreasonableness to comply with the existing order. The court finds that the defendant IS in contempt and that the plaintiff is entitled to compensatory damages under an unjust enrichment theory. Thus, the plaintiff can recover the defendant’s profits from the use of the continued listings after the injunction was issued. 
d. #3: Civil Coercive Contempt:
i. The purpose of civil coercive contempt is to coerce the contemnor to comply with the court’s future orders. This is a future looking order that applies if the defendant seems inclined to continue violating the injunction if a sanction is not imposed. 
ii. In Wronke v. Madigan, the defendant challenged an injunction ordering him to pay child support, arguing that it violated his constitutional rights to be held indefinitely. Court said that defendant was only being held until they believe the defendant was going to comply with the injunction – defendant had the “keys out of jail in his pocket”
iii. NOTE:

1. The primary problem with the civil coercive contempt sanction is that the contemnor may stubbornly refuse to take advantage of the opportunity to purge the contempt 

2. The Federal Recalcitrant Witness Act ( if witnesses are kept in jail for 18 months and don’t speak then you have to release them
e. Criminal v. Civil Contempt Sanctions

i. In International Union, United Mine Workers v. Bagwell, United Mine Workers International Union (the Union) (defendant) was engaged in a protracted labor dispute with certain companies (plaintiffs). These companies sued the Union in April 1989 to enjoin future unlawful strike activities. The trial court entered an injunction prohibiting the Union and its members from engaging in certain unlawful conduct. Subsequently, the trial court found that the Union had violated the injunction many times and announced future violations would be punished by a predetermined fine. The trial court held additional contempt hearings and found the union in contempt for over 400 violations of the injunction. The trial court conducted the contempt hearings as civil proceedings without a jury. The trial court fined the Union over $64 million. Approximately $12 million of the fine was ordered to be paid to the companies, with the remainder to be paid to the state and county governments. The companies and the Union settled their dispute and agreed to vacate the contempt fines. The trial court permitted the portion of the fines payable to the companies to be discharged, but refused to vacate the portion payable to the state and counties. The trial court appointed John Bagwell (plaintiff) to collect the fines owed to the state and counties. The Union appealed to the Virginia Court of Appeals, which reversed. Bagwell appealed to the Supreme Court of Virginia, which upheld the fine. The Union then petitioned the United States Supreme Court for review. The issue here is whether contempt proceedings based on out-of-court disobedience to complex injunctions seeking to impose non-compensatory fines can apply criminal procedural protections such as the right to a jury trial. The court held that YES, contempt proceedings based on out-of-court disobedience to complex injunctions seeking to impose non-compensatory fines must utilize criminal procedural protections such as the right to a jury trial.
ii. In United States v. Tennessee, the DOJ brought the initial complaint based on unconstitutional housing conditions of a state-run housing facility for the mentally disabled (this is the merits); the court issued an injunction against the facility with the goal to bring the facility into constitutional conditions for the residents; once the injunction was issued, there was a settlement plan created to remedy the unconstitutional conditions – very complicated plan; the court appointed a monitor to oversee the state’s compliance with the plan; the monitor’s powers included conducting periodic compliance reviews with reports to the court; the state couldn’t meet some of the deadlines of the plan and then things went bad; the state eventually gave up on trying to comply with the consent decree even though they had agreed to the settlement; some of the residents even died because the conditions were so bad; more court actions ensued; court found the state in contempt. The court found that the coercive sanction did not work, so the trial judge had another hearing to see if they are still in contempt and see whether they need to modify it to make the sanction stronger. Court leaves the $1000/day fine for every day that there is no compliance; originally the monitor had to stay at the facility every 4th weekend to force compliance, but the judge modified the sanction because it didn’t work – made it so more people would monitor the facility.
f. Persons Bound by the Injunction – who can be held in contempt
i. Overview:
1. Parties are bound by the injunction
2. Court wants to make sure that parties do not try to get around the injunction by using an agent or others to violate the injunction – Under Rule 65(d) of Fed. Rule of Civ. Proc., the parties, and any of the parties’ agents, employees, attorneys, or officers, or any other people who are participating with the parties to violate the injunction, can be held in contempt. 
3. If you do not have notice of the injunction, you cannot be held in contempt for violating. 
4. Evidence of notice includes – being served with the injunction or making a legal action against it
ii. In Roe v. Operation Rescue, the plaintiffs obtained injunctions against Operation Rescue to stop the defendants from creating blockades and picketing in front of the abortion clinics. The court authorized contempt sanctions against Operation Rescue, AND certain non-parties, who had actual notice of the injunction and violated it. The court found that the non-parties were acting in concert with Operation Rescue because they organized the protests and led the blockade, despite having knowledge of the injunction. 
iii. In People v. Conrad, the court found that the non-party could not be held in contempt because they were not affiliated with the enjoined organization, nor did they act in concert with the enjoined party in any way. 
g. Collateral Bar Rule: Barring Collateral Attacks on Injunctions

i. Overview:

1. The issue is whether a defendant (the party whom the injunction is granted against) in an equitable action (one involving an injunction) – must appeal the injunction directly in order to challenge it; or do they have to violate it and be charged with contempt in order to argue against it.

a. The rule is that the defendant must file an appeal, ask for a stay pending appeal and if the injunction is stayed then the injunction is not applicable to you during the appeal and you are challenging the validity of the merits in the appeal trial.
b. Can only collaterally attack the injunction if it is “transparently invalid”
2. NOTE: State courts don’t have to follow this rule (CA doesn’t follow this rule – BUT in the federal system this is the rule)
ii. In Walker v. City of Birmingham, the City of Birmingham (defendant) filed for an injunction to prevent 139 individuals and two organizations from protesting via parades, sit-ins, and kneel-ins on public and private property around the city. The City alleged that the planned protests would compromise the safety and welfare of the citizens of Birmingham. The court granted a preliminary injunction enjoining the named individuals from engaging in mass processions. Eight of the individuals included in the injunction, including Walker (plaintiff), participated in the marches despite the injunction. Walker and the other plaintiffs held a press conference before they marched, declaring that they would not honor the injunction because it violated their First and Fourteenth Amendment rights. The court found the plaintiffs in contempt and sentenced them to five days in jail and a $50 fine. The plaintiffs appealed and the Supreme Court of Alabama affirmed. The United States Supreme Court granted certiorari. The issue is whether the injunction must be obeyed even though it is erroneous, and whether the proper venue to challenge the injunction is in the courts. The court held that an injunction issuing out of a court of general jurisdiction with equity powers must be obeyed, however erroneous the action of the court may be, and the proper venue to challenge the injunction is through the courts. Court here said that the injunction was not “transparently invalid.” 
iii. In In re Providence Journal Co., the panel of judges found that the injunction against Providence Journal to prohibit them from printing a story was transparently invalid because it is a prior restraint on speech, in violation of the First Amendment. Therefore, Providence Journal could collaterally attack the constitutionality of the injunction in a contempt proceeding.   
I. First Amendment Considerations (167-172; 1057-1075)
a. Overview:

i. The 1st Amendment’s impact on injunction applies in 2 scenarios: (1) when a plaintiff seeks an injunction to protect 1st Amendment rights and (2) when a plaintiff seeks an injunction that harms the defendant’s 1st Amendment rights.

ii. Typically, it is not an issue for a plaintiff to seek an injunction to protect their 1A rights (scenario 1). 
1. When a plaintiff’s 1A rights are at risk, it is important to protect those rights

2. We saw this in the Portland violence against journalism cases – court said there was a serious threat to 1A rights, which was an irreparable harm; essentially says this is always an irreparable harm (3rd paragraph in case on irreparable harms)

1. Court also said it is always in the public interest to protect people’s constitutional rights
ii. However, litigation typically surrounds scenario 2 – where a plaintiff seeks an injunction that harms the defendant’s 1st Amendment rights (see the Carrol case and National Socialist Party case. 

b. In Carroll v. President and Commissioners of Princess Anne, the defendants were identified with the National States Rights Party, a white supremacist organization. The defendants held a public assembly in the evening of August 6, 1966, near the courthouse steps in the town of Princess Ann, which is the county seat of Somerset County. This rally involved speech that could be construed as provocative to blacks in attendance and as inciting to whites at the rally. During the rally, the defendants announced that another event would be held the following night. On August 7, 1966, officials of Princess Ann and Somerset County petitioned the Circuit Court for Somerset County for a restraining order prohibiting that evening’s rally from occurring. The trial court held an ex parte hearing and entered a restraining order prohibiting the defendants from holding meetings or rallies tending to disturb and endanger the citizens of the County for a period of ten days. At the trial, which took place 10 days later, (old rule was 10 months, and now it is 14 days) an injunction was issued that continued the injunctions for 10 additional months. The defendants appealed to the Maryland Court of Appeals, which reversed the ten-month injunction, but upheld the ten-day restraining order. The defendants then petitioned the United States Supreme Court for review. The issue here is whether a TRO that prohibits speech can be granted through ex parte proceedings without a showing that serving or notifying the opposing parties would be impossible. Court holds the TRO was improper because there was improper procedure as it was attained – it is improper because it was obtained without an initial hearing that allowed the defendants to participate. 
c. In National Socialist Party of America v. Village of Skokie, the Nazi party of America announced it was going to march in a heavily-Jewish community in Chicago. This alarmed the city officials, and they went to court and got a preliminary injunction on April 29, 1977 to prohibit the march. The preliminary injunction prohibited the Nazi party from marching, displaying the Swastika, displaying or handing out any hateful writings. This went to the U.S. Supreme Court 6 weeks after the original injunction was issued, the U.S. Supreme Court released their decision. U.S. Supreme Court said the state court should have issued a stay of the injunction. In order to issue an injunction of this kind, there has to be immediate appellate review. Since there was no stay, there was no immediate appellate review.
b. In Kramer v. Thompson, the court held that equitable actions will not apply and enjoin defamation. Plaintiffs can NOT get an injunction to enjoin defamation before it occurs. Instead, the normal remedy is to allow defamation to occur and then adjudicate and award damages. If there is future defamation threatened and you have clear evidence, and past defamation has occurred, it is likely easier to get an injunction. 

i. NOTE: It is up to the jury to decide whether speech is defamatory or not.
d. In Bingham v. Strew, a lawyer and his wife are suing a former client/protester. First, they seek a preliminary injunction to prohibit her from accusing them of rape, etc. – other defamatory language. Trial court denied request for preliminary injunction, but Court of Appeals reversed and said plaintiffs were entitled to an injunction. 
e. In Galella v. Onassis, paparrazi named Gallela followed Jackie O and sold her pictures for 10 years; Gallela would engage in very aggressive tactics; the lawsuit started in late 1970s, Gallela sued Jackie O and the secret service and sought damages for false arrest and interference with business, he also sought an injunction to prevent interference with his photography.  A few months later, Jackie O countersued for invasion of privacy, emotional distress, and sought an injunction. All of the damages claims were dropped at trial, and the only thing that remained was Jackie O’s injunction. Trial court granted an ex parte TRO for Jackie O and set up a hearing for a preliminary injunction. Before the preliminary injunction trial, Gallela violated the TRO. There was a contempt motion, but it was dropped. The next month, the court entered a new TRO. There was a trial on the merits – it was a bench trial and 25 witnesses testified. District court had to determine whether to grant a permanent injunction – court found Gallela had committed a number of torts, so Jackie was successful; there was no adequate remedy at law because Gallela’s conduct was repetitive and they couldn’t use damages bc they would have to continuously sue them and ALSO it was not easy to quantify the harm (mental harm) so damages were inadequate. 
J. Nationwide Injunctions 
a. Overview:

i. The issue of nationwide injunctions has more recently become a hot topic. 

ii. Generally, a normal injunction covers the defendant no matter where the defendant may go – there is no territorial limit. 

iii. However, injunctions do not prevent the defendant from doing things to people in similar situations as the plaintiff, if those people are non-parties.

iv. The issue of a nationwide injunction is that it would apply not just to the plaintiff, but to people facing similar situations as the plaintiff. 

b. In EBSC v. Trump (handout), Trump tried to force people into ports of entry in order to seek asylum – made it more difficult. Court looked at the merits of the prelim injunction – cites Winter and Alliance for the Wild Rockies. Court said the injunction needed nationwide effect because there is an important need for “uniformity in immigration policy,” based on previous statements by Congress and the Supreme Court. If the order is interpreted differently across circuit or state lines, this will unnecessarily complicate agencies and individuals responses to immigration actions.
c. In Innovation Law Lab v. Wolf (handout), the nationwide scope issue comes up and the court says: “We recognize that nationwide injunctions have become increasingly controversial, but we begin by noting that it is something of a misnomer to call the district court’s order in this case a “nationwide injunction.” The MPP operates only at our southern border and directs the actions of government officials only in the four States along that border. Two of those states (California and Arizona) are in the Ninth Circuit. One of those states (New Mexico) is in the Tenth Circuit. One of those states (Texas) is in the Fifth Circuit. In practical effect, the district court’s injunction, while setting aside the MPP in its entirety, does not operate nationwide.
d. In City of S.F. v. Barr (handout), the DOJ announced 3 new conditions that the cities must meet in order to receive Byrne grants; the DOJ told these counties that they could not remain sanctuary cities and continue to receive this federal funding. The Court entered a permanent injunction to prevent the DOJ from using this to prevent funding; the court extended relief to the entire country and said that this applied to any jurisdiction of the United States. The DOJ appealed. On appeal, the 9th Circuit court said that there is no nexus between claimed injuries and the nationwide operation ( said it should be limited to California because that’s where the plaintiffs are; the Court of Appeals is essentially saying that the District Court of CA creating an injunction that extends to any other state is way too broad. 
III.  BASIC PRINCIPLES OF DAMAGES (Chapter 3)

A. Legal Relief Defined & The Goal of Damages (282-283)
a. Damages are the main legal remedy, and with damages, a legal judgment is issued against the assets of the defendant. 
b. Legal remedies allow you to get a jury trial

c. Damages are typically viewed as a substitutionary remedy, as the money that is awarded substitutes the right that was “invaded” by the defendant. 
d. The goals of damages is to put the plaintiff in their “rightful position.” In regards to tort law, we are attempting to put the plaintiff back in the position that they would have been in if the tort had never occurred. With a contracts case, we want to put the plaintiff back in the position that they would have been in if the contract had been fully performed (expectancy measure). Another measure with contracts is the reliance measure, which puts the plaintiff back in the position that they would have been in if the plaintiff had never entered into the contract – gives the plaintiff back any expenses that plaintiff has incurred in reliance of the contract being performed. 
B. General Damages v. Special Damages 
a. Overview: 

i. Damages fall into 2 categories: (1) general damages and (2) special damages.

ii. General Damages

1. General damages, also called direct damages, provide compensation to the plaintiff for the harm that was directly caused to them. 

2. General damages = noneconomic = pain and suffering
iii. Special Damages

1. Special damages, also called consequential damages, provide compensation to the plaintiff for harm that is “special” to the individual plaintiff.
2. Special damages can include past & future medical expenses and lost wages. 

3. Special damages = economic = medical expenses/lost wages (requires proof that you suffered this loss)
b. General & Special Damages in Contract Law

i. In American List Corp. v. U.S. News & World Report 
1. General damages in contracts case ( applies the notion that general damages are recoverable without any additional proof that it is in the contemplation of the parties because you can tell from the contract that it was in the contemplation of the parties

2. Special damages in a contracts case do require the plaintiff to prove that the special damages were in the contemplation of the parties when the contract was made ( this reason for this is that contract law wants the parties to know how much it is going to cost them to breach the contract; adds a level of predictability and stability in life 

c. General & Special Damages in Tort Law

i. Overview:

1. The key distinctions between “economic and non-economic damages” in torts is based in statutes and caps
2. In tort law, general damages in a personal injury case is pain and suffering – when a person is physically injured this is common (Note 1, pg. 297)

a. The synonym for general damages in tort law is “non-economic damages” ( this is important in CA because there are statutes that puts caps on non-economic damages

3. The takeaway here is that general/special damages has a completely different meaning in tort law, compared to how they are used in contract law

4. The reason you don’t have foreseeability in tort law, but you do have it in contract law in order to have stability and reliability and so the parties know how much they are going to owe if they break the contract; whereas in tort law, we want unpredictability to act as a deterrent 
ii. In Wheeler v. Huston, the plaintiff is a milkman, who fell while making a delivery to the defendants. Milkman sued for damages, and defendants denied responsibility for the fall and claimed plaintiff was also at fault. The plaintiff sought general damages and $9,120.25 in special damages (this number came from past lost wages and past medical expenses). Jury awarded the plaintiff $9120.25, but did not differentiate between special and general damages. Court told jury they could not award special damages without award of general damages, and sent jury back for further deliberations. Jury returned with a verdict that assessed the plaintiff’s total money damages in the sum of $20,000. Defendants appealed. The issue here is whether a plaintiff can recover special damages, without recovering general damages. Here, it was disputed as to whether the plaintiff suffered any general damages, so the court reversed and entered judgment in accordance with the first amount awarded by the jury ($9120.25). Even in the case where the jury must award some general damages, if there is a substantial dispute as to the amount of the special damages, an unsegregated verdict in the exact amount of the special claims will be upheld. 
1. There cannot be an award of special damages without general damages, unless there is proof that there is no pain and suffering. These verdicts are allowed in cases where (a) plaintiff’s evidence of injury is subjective, (b) there is evidence that the plaintiff’s injuries for which general damages are claimed were not caused by the accident, and (c) the objective evidence of a substantial injury sustained by plaintiff could be disbelieved by the trier of fact
C. Terminology and Limitations (283-323, up to Taira; So Cal Gas Leak case handout)
a. There are two major interests are protected by contracts damages:

i. The expectancy interest: gives the non-breaching party the benefit of the bargain; includes profits that are lost due to breach of contract; puts plaintiff in position they would be in if there was not a breach

ii. The reliance interest: when the damages are reflective of protecting this interest, it is almost always sought when the non-breaching party can’t prove benefit of the bargain damages, all the party wants to do is call the contract off and give the non-breaching party money that were spent in reliance on the contract
b. Incidental damages ( are damages that are typically cost-incurred by the non-breaching party to mitigate damages; a party has a duty to mitigate damages – this is true both in tort and contract law 
c. In Molzof v. United States, the court held that damages like future medical expenses are not punitive, because they are being measured by what the plaintiff has lost. 
d. The Intersection of and Boundaries Between Negligence and Contract Law

i. Overview:

ii. Contract and Tort as Alternative Actions

1. Federal Rule 8(d)(2): allows alternatives pleadings; you don’t have to know when you file your complaint what may work – you can try other theories in the alternative 

a. However, you CAN’T knowingly plead inconsistent facts
2. In General Nutrition Corp. v. Gardere Wynne Sewell, GNC claims that Gardere provided improper legal advice regarding the termination of GNC’s contract with Franklin Publications for the production, purchase, and sale of 2 magazines. Acting on Gardere’s faulty advice, GNC terminate the contracts in the expectation that the UCC would apply and Franklin could only receive $1-3 million dollars in damages. The District Court held that the UCC did not apply to Franklin’s damages. GNC asserts claims against Gardere for negligence, breach of contract, and breach of fiduciary duty. The issue here is whether you can bring a tort claim and a contract claim at the same time. The court held that contract claims and tort claims are not duplicative, you can bring both of these claims. However, if it is a contract case, you can’t simply bring a tort claim based on having a “duty to maintain the contract” – this is NOT allowed.
iii. Limitations on Negligence Recovery in Contract Actions Without Harm to Body or Property

1. Erlich v. Menezes (emotional distress) ( Erlichs (plaintiff) entered into contract with Menezes (def.) to build their home. A year after moving into their house, it rained heavily and the Erlichs’ home started to leak. Menezes came to repair the leaks, but was unsuccessful. The Erlichs had their home inspected by a general contractor and structural engineer who, in addition to confirming defects leading to the leakage, found several structural problems with the home. Mr. Erlich testified he suffered a heart attack after finding out about the problems with the home and Mrs. Erlich testified that she feared for the safety of her family. The Erlichs filed suit under theories of fraud and negligent misrepresentation. The jury found that Menezes negligently breached the contract. The jury awarded damages for breach, as well as emotional distress damages. Menezes appealed. The Court of Appeal affirmed the decision of the trial court. Menezes appealed to the Supreme Court of California. The issue is whether an injured party in a breach of contract claim can recover for emotional distress when he has suffered only economic damages and there has been no breach of a legal duty in tort law. The court held that you CANNOT get emotional distress damages for a breach of contract. This would over deter breach of contract and would result in tort law blending into contract law, and we don’t want this.
a. There are instances where emotional distress damages can be allowed in a breach of contract case (last two paragraphs in page 306), but these are VERY NARROW
i. The exceptions include instances where the plaintiff suffered bodily harm or the breach is of a kind where emotional distress was a likely result 
b. Damages are limited to those that are in the contemplation of the parties or reasonably foreseeable to them when they enter into the contract. 
c. An injured party may not recover tort damages for a breach of contract unless the action amounting to a breach of contract is also a violation of a legal duty under tort law.
d. Even when an injured party can establish that a party violated a legal duty under tort law, emotional distress damages cannot be recovered when the injured party has only suffered economic injury. In a commercial contract, recovery for emotional distress can only be awarded when the breach also caused bodily harm or the contract or breach is of such a nature that serious emotional distress is a particularly likely result. 
e. For the same reason, you can’t get punitive damages in breach of contract cases 

f. If there is a pre-existing relationship between the parties, there may be an argument for emotional distress damages, but not for certain 
2. Economic Loss Rule
a. RULE: In the context of a products liability case, the ELR states that if a product damages only itself – doesn’t injure a person or other property, then you can’t bring a tort claim, instead you are left to a contract-based remedy on breach of warranty
b. Lincoln General Insurance v. Detroit Diesel Corp. (defective products) ( Senators Rental, Inc. bought a bus manufactured by Prevost Car (defendant), which contained an engine produced by Detroit Diesel Corporation (defendant). The bus caught fire, allegedly due to an engine defect. The only damage was to the bus itself. The insurer for Senators, Lincoln General Insurance Company (plaintiff), sued Prevost and Detroit Diesel for breach of express and implied warranties, negligence, and strict products liability. Prevost moved to dismiss Lincoln General’s tort claims based on the economic loss doctrine. Lincoln General argued that it should be allowed to recover damages to the bus that resulted from a sudden, calamitous event. The United States District Court for the Middle District of Tennessee certified the question to the Supreme Court of Tennessee of whether Tennessee recognizes an exception to the economic loss doctrine for damages to the defective product that are caused by a sudden calamitous event. The issue is whether, under the economic loss rule, a plaintiff can recover for a purely economic loss. The court held NO, the economic loss doctrine bars recovery in tort for a purely economic loss. In a products liability case, a purely economic loss is a reduction in the product’s value, because the product does not work for the purposes for which it was manufactured and sold. That economic loss may either be a direct loss measured by a defective product’s cost of repair or replacement, or a consequential loss resulting from the inability to use a defective product. This is merely a failure of the product to meet the plaintiff’s expectations, the parties could have negotiated this by discussing product terms and insurance coverage
i. Rule: Under the economic loss doctrine, a plaintiff may not recover in tort for a purely economic loss.
c. Terracon Consultants Western, Inc. v. Mandalay Resort Group (defective services) ( Mandalay managed the construction of Mandalay Resort & Casino. To complete the resort, Mandalay hired, Terracon, who provided a geotechnical report with its foundation recommendations, which Mandalay implemented as it began building the resort. Terracon predicted a certain amount of settling underneath the foundation, but the ultimate amount exceeded these projections and presented a danger to the resort’s structural integrity. The county required Mandalay to repair before proceeding with construction. Mandalay sued Terracon for damages in state court, alleging the deficient advice caused the resort’s foundation problems. The issue here is whether the economic loss rule should be applied and bar the tort theories from this case. The court held that the economic loss rule DOES bar unintentional tort claims when the plaintiff seeks to recover “purely economic loss.”
i. Plaintiffs may try to convert contract claim to tort claims because tort claims are easier to prove 

ii. If you claim negligence, but there is no physical injury to person or property, then you cannot recover under a negligence claim ( economic loss rule in defective services cases 

iii. The court in Terracon also says what the purpose is of the economic loss rule ( on pg. 317, it says that the primary purpose of the economic loss doctrine is to shield a defendant from unlimited liability for all of the economic consequences of a negligent act, particularly in a commercial or professional setting and thus to keep the risk of liability reasonably calculable.
iv. Negligence Actions Precluded by Economic Loss Rule Without Harm to Body or Property Despite Unavailability of Alternative Contract Action

1. In Aikens v. Baltimore & Ohio Railroad Co., appellants are employees of Motor Coils Manufacturing Co., and brought suit seeking damages for lost wages. The appellants claim that the appellee’s negligence caused a train derailment that damaged Motor Coil’s plant. The derailment caused production to be postponed and employees suffered loss of work and wages. However, appellants did not suffer personal injury or property damage. The issue is whether the court can recognize a cause of action to compensate a party suffering purely economic loss, absent any direct physical injury or property damage, as a result of negligence of another party.  The court held NO, there is no recovery for purely economic loss.  Any recovery for purely economic loss occasioned by tortious interference with contract or economic advantage is not available under a negligence theory ( a cause of action only exists if the tort was intentional or involved parties in a special relationship to one another. The economic loss doctrine only precludes a plaintiff from recovering damages in a negligence cause of action for pure economic loss – if the plaintiffs here had suffered personal injury, they would have been entitled to recover compensatory damages. The court’s reasoning includes that the harm was too remote, and allowing a negligence cause of action would render businesses unable to make a profit.
2. So Cal Gas leak case (handout on Brightspace) ( No duty in a negligence case is owed to a plaintiff to protect them from purely economic harm BUT there is an exception if there is a special relationship
D. Principles of Measurement (327-336; 354-378)
a. Speculation, Certainty, and Difficulty in Measurement
i. In Johnson v. Baker, Johnson retained Baker as her attorney to represent her in a divorce from her husband. Johnson’s primary concern was that Baker secure an agreement from her husband, stating that he would pay the expenses and cost of college for their daughter. Baker made no attempt to secure the signature of Johnson’s husband nor did he attempt to reduce the parties’ agreement to writing. Baker learned Johnson refused to pay college expenses, and informed Mrs. Johnson to find another lawyer. Johnson hired a new lawyer and filed an action against baker for breach of contract and negligent failure to obtain a signed agreement. Jury awarded damages for the past two years that the daughter went to college. Johnson and her daughter appealed and argued that the trial court erred because it failed to calculate the amount for the remaining two years of college that her daughter had left. The issue here is whether the damages for the remaining years are too speculative. The court held YES, there was no certainty for how much longer the daughter was going to be in school – she was only in a two-year program and the court can’t guarantee that the daughter would remain enrolled full time for the next two years.
ii. In Lewis River Golf, Inc. v. O.M. Scott & Sons, Lewis River Golf (plaintiff) grew sod and turf. Lewis bought seed from O.M., under an express warranty. The sod grown from the seed had weeds and Lewis claimed the express warranty was breached. Plaintiff lost most of its commercial customers and was even sued by 2 of their buyers because they were dissatisfied with the sod. Lewis River sued O.M. for damages, including lost profits. The court held that the testimony of plaintiff’s expert included 2 improper calculations, and the case was tried by a jury a second time. However, in between trial 1 and 2, the facts regarding damages had changed, as the plaintiff lost its sod business. The issue here is whether the testimony of the plaintiff’s damages expert should have been stricken because it was too speculative and not supported in the record. 
1. RULE: It cannot be speculative, but it does not have to be precise/certain
b. Collateral Source Rule
i. Overview:

1. Most states follow this rule in some form – but some states have modified the rule 

2. Deals with payments going to the plaintiff from a source other than the defendant

3. Part 1 of the rule: Any payments from a collateral source that go to the plaintiff will not be deducted from the plaintiff’s damages

4. Part 2 of the rule: Evidence of payments by collateral sources are inadmissible in a tort case
ii. In Helfend v. Southern Rapid Transit District, Julius Helfend (plaintiff) was in a car accident caused by a Southern California Rapid Transit District (Transit) (defendant) bus. Helfend brought suit against Transit in the Los Angeles Superior Court. Helfend sought damages for his medical bills. Transit sought to introduce evidence that a portion of Helfend’s medical bills were paid by his insurance company. The trial court sustained Helfend’s objection to the introduction of this evidence, based on the collateral-source rule. The jury returned a verdict for Helfend. Transit appealed, arguing against the application of the collateral-source rule. The issue here is whether the defendant can introduce evidence of insurance payments at trial and whether the defendant’s payments be reduced by this amount. The court held NO, under the collateral-source rule, if an injured party receives compensation for his injuries from a source wholly independent of the tortfeasor, this payment cannot be deducted from the damages that the party would otherwise collect from the tortfeasor. The rationale behind this rule is that the injured insurance policyholder, not the tortfeasor, should receive the benefits of the insurance policy. The rule reflects a policy of encouraging individuals to obtain insurance coverage.
1. Why won’t it be a double recovery? According to insurance policies, there is a clause that says if you recover money in a judgment, and the insurance company has already paid, you have to pay that money back to the insurance company
iii. In Arambula v. Wells, Arambula (plaintiff) suffered injuries in a rear-end collision caused by Wells (defendant). At trial, Wells moved to exclude evidence supporting Arambula’s lost wages claim of $50,000. Although Arambula missed work because of his injuries, his brother, who was a majority shareholder in the family company where Arambula worked, continued to pay Arambula his wages. The trial court instructed the jury not to award damages for lost earnings because Arambula was paid his wages, and there was no agreement that Arambula would refund that money. Arambula appealed. The issue is whether a plaintiff in a personal injury action can recover full damages if he has received gratuitous compensation from collateral sources without an agreement to reimburse the donor. The court held YES, a plaintiff in a personal injury action may recover full damages even if he has received compensation from collateral sources, regardless of whether those payments are gratuitous or by contract, or whether the plaintiff has agreed to reimburse the donor. Under the collateral source rule, a plaintiff in a personal injury action may recover full damages even if he has received compensation from collateral sources such as medical insurance. The policy behind the rule is that a tortfeasor should not benefit from the foresight of someone who has protected himself with insurance or disability benefits. 
1. Court here applied the collateral source rule to gratuitous payments 

2. CA extends the collateral source rule beyond insurance payments to any collateral sources (in this case the plaintiff is paid by an employer, who is also a family member)

3. Another reason why collateral source rule is fair ( plaintiffs have to pay their attorney on a contingency basis

4. This case supports the public policy of charity and gratuitous payments, which encourages people to help others out when they are struggling ( if the money was deducted from the tortfeasor, people probably wouldn’t help out the plaintiff

5. Footnote 5, pg. 362: CA does have a statute that changes the collateral source rule for medical malpractice cases (this is common in most states)
iv. In Metoyer v. Auto Club Family Insurance Co., the plaintiff sued insurance company, seeking insurance payments after his house was destroyed in Hurricane Katrina. The plaintiff had gotten grants from the U.S. Small Business Relief program. The plaintiff wanted to exclude evidence of these relief payments/grants. The issue here is how the collateral source rule will be applied to the breach of contract case. The court decided that Louisiana law would prohibit the defendant from deducting the grants from the insurance company. However, the court did say that the collateral rule does not generally apply in breach of contract claims. However there are exceptions that the court stated for why the collateral source rule would apply in this case. At the top of 368, the court mentions a 2007 case, where the court said that the collateral source rule is not generally used in breach of contract cases, but can apply in certain circumstances.
1. Page 370, note 5: Plut v. Fireman Insurance Co ( court said that the collateral source rule is not applicable to breach of contract actions, but this isn’t without exceptions

2. Main takeaway: The collateral source rule is almost exclusively a tort law doctrine. General rule is that the collateral source rule almost never applies in contract cases, except in narrow exceptions. 

3. Note 3, pg. 370: The efficient breach of contract idea ( defendants have the right to know what damages will accrue 
c. Defenses
i. The two main defenses are: (1) offset the benefits rule, and (2) avoidable consequences or mitigation. 
ii. Offset the Benefits Rule:

1. Laid out well in Note 1 after this case (pg. 374) with Section 920 Restatement of Torts ( When the defendant’s tortious conduct has caused harm to the plaintiff or his property, and in so doing has created a special benefit to the plaintiff who was harmed, the value of the benefit conferred the damages will be reduced to the extent that this is equitable.

2. Restatement of Contracts ( The nonbreaching party is required to subtract from the damages award, any costs or losses that the nonbreaching party avoided because the contract was breached. 

3. The rationale for this is the purpose of these damages in the first place:

a. The purpose of tort damages is based on giving the plaintiff the amount of damages that will put the plaintiff in the position that they would have been in had the tort not have occurred. 

b. The purpose of contracts is putting the nonbreaching party in the position that the nonbreaching party would have been in if the contract had been performed

i. You don’t just award what was lost, you have to subtract the amount that was gained 
4. In Chaffee v. Seslar, Seslar (plaintiff) underwent a sterilization procedure performed by Dr. Chaffee (defendant) to prevent future pregnancies. Chaffee negligently performed the procedure and Seslar was able to conceive children. Seslar bore a healthy child and brought a medical malpractice claim against Chaffee for the costs of child rearing. The trial court denied Seslar’s motion to strike the claims for child rearing costs. The issue here is whether the plaintiff can recover the costs of child rearing from a physician who negligently failed to prevent conception of children by the plaintiff. The court applies the majority view ( if you have a healthy child, the money you can get for that is just the costs of pregnancy and child-bearing but once you have the healthy child, you can’t get any further damages beyond that. A policy basis for this kind of case is that there is no harm with having a healthy child – it would be wrong for the law to label having a child a “harm.”
a. A small group of states, INCLUDING California ( the parents of a child born after a negligent sterilization are entitled to recover costs of rearing the child without any offset of benefits conferred by raising the child (would allow this claim, based on the fact that you are financially harmed by the defendant and no benefits should be offset – perhaps it is too hard to determine the benefit of the child)

b. A second approach ( allows the plaintiff to recover all damages, but their must be an offset based on  benefits conferred by child’s birth (followed by AZ, CT, Minnesota); Restatement 2nd of torts ( the cost of rearing the child can be recovered, but the jury is instructed to make a deduction for the benefits, including love, joy and affection by raising the child

c. Majority view ( A third view holds that the parents of healthy children born after an unsuccessful sterilization procedure involving medical negligence are entitled to pregnancy and childbearing expenses, but not child-rearing expenses. 
iii. Avoidable Consequences or Mitigation:

1. Overview: 

a. If a plaintiff could have reasonably avoided certain losses, they failed to mitigate and the defendant can argue that they shouldn’t be liable for that particular amount of damages

b. Helps the defendant and prevents them from being liable for large, unjust amounts of damages 
2. In Albert v. Monarch Federal Savings & Loan Ass’n, the plaintiff slipped and fell, hurting her wrist. Plaintiff suffered carpel tunnel and then she refused to have surgery on her wrist. The jury was instructed that plaintiff failed to mitigate by not choosing to receive surgery. Thus, the jury only awarded her a small amount. The appellate court affirmed on the ground that a reasonable person would have had the surgery to relieve carpel tunnel. 
a. RULE: Mitigation is based on a reasonable person standard, and whether the plaintiff acted reasonably in not mitigating

b. This is a question for the jury to determine – there are a lot of factors to be considered, including the assessment of risks/benefits 

c. Short of peril to life or harm to health, the plaintiff will likely have to mitigate 
2. In Snead v. Holloman, the plaintiff was told to exercise in order to relieve harm, but didn’t. This case was in North Carolina, where the law states that the plaintiff must exercise reasonable care and diligence to avoid or lessen the consequences of the defendant’s wrong. If the plaintiff fails to minimize damages does not bar the remedy, it just goes to the amount plaintiff is able to recover. The Court found it was a reversible error not to instruct the jury on the plaintiff’s duty to mitigate. The case got remanded so that a jury could hear the evidence and determine whether it was reasonable or not. 
a. Another rule of tort law is that defendants take a plaintiff how they take them (ex: if you injure someone with 8 kids vs 1 kid and you have to pay the individual more for damages that they suffer) 

i. This can run counter and plaintiff would likely assert this in a mitigation issue 
E. Punitive Damages and Liquidated Damages (378-432)
a. Tort
i. Purpose of punitive damages ( to punish (“retribution and deterrence”)

ii. When are PUNITIVE damages available?
1. An award may be made only where D’s conduct is “egregious” or “despicable” or “deplorable”
2. Restatement (2d) of Torts: There must be “willful, wanton, and reckless disregard for the rights of others”
3. Cal. Civ. Code §3294: D’s conduct must reflect “malice, oppression or fraud” – “malice” is defined as including “despicable conduct which is carried on by the defendant with conscious disregard of the rights or safety of others” – must be proved by “clear and convincing” evidence
iii. How are PUNITIVE damages measured?
1. Jury determines amount, based on a number of factors, including most centrally the nature and reprehensibility of the defendant’s conduct; wealth of the defendant is also a relevant factor
2. State statutes may cap punitive damages (either as a set limit or as a set ratio as compared to compensatory damages award)
iv. Constitutional Limits on PUNITIVE damages (due process): 
1. BMW v. Gore (1996) lays out 3 “guideposts” to determine constitutional “reasonableness” of a jury’s award:

a. Degree of reprehensibility of D’s conduct
b. Disparity between actual or potential harm to plaintiff and punitive damages award (may be reduced to a “ratio” between the compensatory damages award and the punitive damages award)
c. Difference between punitive damages award and civil or criminal penalties for similar misconduct
v. In Jacque v. Steenberg Homes, Inc., Steenberg Homes (Steenberg) (defendant) sold a mobile home to a neighbor of the Jacques (plaintiffs). Because of snow on the nearest town road, the easiest way for Steenberg to deliver the mobile home was over the Jacques’ property. However, the Jacques refused to grant Steenberg permission to do so. Steenberg proceeded to deliver the mobile home across the Jacques’ property anyway. The Jacques notified the sheriff, and Steenberg was issued a $30 citation. The Jacques also sued Steenberg for intentional trespass, even though there was no harm to the land . At trial, the jury awarded the Jacques $1 in nominal damages and $100,000 in punitive damages. However, the circuit court set aside the award of $100,000, and the court of appeals affirmed. The Jacques appealed. The issue here is whether punitive damages can be awarded without compensatory damages in intentional trespass cases. The court held YES, punitive damages may, at the discretion of the jury, be awarded when there are only nominal and no compensatory damages. The general rule in Wisconsin is that punitive damages are unavailable if unsupported by compensatory damages.
1. Rationale: The rationale for this is simply that society’s interest in deterring unlawful but unharmful conduct is not great enough to warrant punitive damages.
2. NOTE: If we were to apply the Restatement 2(d) of Torts, this WOULD fall into the willful/wanton/reckless category
3. NOTE: This amount of punitive damages is needed to deter this behavior
vi. In State Farm Mutual Auto Insurance Co. v. Campbell, Campbell (plaintiff) was driving with his wife in Utah and attempted to pass six vans ahead of them on a two-lane highway. Todd Ospital was killed and Slusher was rendered permanently disabled. The Campbells were not injured. Campbell insisted he was not at fault, even after investigations pointed to the fact that Campbell’s recklessness caused the crash. His insurance company, State Farm (defendant), decided to contest liability and declined offers by Slusher and Ospital’s estate to settle the claims for the policy limit of $50,000.  State Farm ignored the advice of its own investigators and took the case to trial, assuring the Campbells that their assets were safe, they were not liable, and State Farm would represent their interests. However this was incorrect and the jury found that Campbell was one hundred percent at fault, and a judgment was returned for $185,849. At first, State Farm refused to cover the excess liability of $135,849 over the Campbells’ policy limit of $50,000. However, the Campbells sought independent counsel to appeal the judgment against them and bring a bad faith action against State Farm. The Campbells agreed to be represented by Slusher and Ospital’s lawyers and to pay ninety percent of any verdict received to Slusher and Ospital’s estate. In 1989, the Utah Supreme Court denied Campbell’s appeal in the wrongful death and tort actions. State Farm then paid the entire judgment, including the amounts in excess of the policy limits.  However, the Campbells still filed a complaint against State Farm alleging bad faith, fraud, and intentional infliction of emotional distress. The jury awarded the Campbells $2.6 million in compensatory damages and $145 million in punitive damages, which the trial court reduced to $1 million and $25 million, respectively. Both parties appealed, and the Utah Supreme Court reinstated the $145 million punitive damages award. The United States Supreme Court granted certiorari. The issue here is whether an award by a state court of $145 million in punitive damages, where full compensatory damages are $1 million, is excessive and in violation of the Due Process Clause of the Fourteenth Amendment. The Court held yes, compensatory damages are awarded for actual, concrete losses suffered by plaintiffs, while punitive damages serve to punish acts of misconduct and deter their repetition. While states have significant discretion over awards of punitive damages, all awards are still subject to procedural and substantive due process limitations based on the Fourteenth Amendment to the Constitution. The court applied the tests outlined in BMW v. Gore, and found that it was an error to reinstate the jury’s $145 million punitive damages award. On remand, court reduced the punitive damages to $9 million, exactly a 9:1 ratio.
1. Applied to BMW v. Gore guideposts:

a. #1: Court said it was improper for jury to punish State Farm for their poor nationwide policy because it was committed outside of the court’s jurisdiction and the full harm of the policy didn’t directly affect the plaintiffs 

i. Court discusses a limit on reprehensibility ( it cannot be used to punish State Farm for conduct that it didn’t direct at the Cambells

b. #2: Court looked at $145 million to $1 million as a ratio and found it clearly excessive –court refuses to set a rigid ratio and the court hasn’t done that to this day – has offered guidance 

i. Court said a single-digit ratio is about the maximum (i.e., nothing over 9:1)

c. #3: Court said that the criminal fine for fraud is $10,000 and the $145 million fine is WAY over this
vii. In Mathias v. Accor Economy Lodging, Inc., Desiree Mathias, and her brother Burl, (collectively plaintiffs) checked into a Motel 6 owned and operated by Accor Economy Lodging, Inc. (Motel 6) (defendant). During their stay, Desiree complained of being bitten by bedbugs. Burl and Desiree filed suit in federal district court against Motel 6 alleging it knew of the bedbug problem and had ignored it, amounting to “willful and wanton conduct.” At trial, evidence showed that the motel’s exterminating service discovered the bedbugs in 1998 and offered to spray each room for a total of $500. The motel refused and, instead, transferred guests to a different room when they complained of the bedbugs. On other occasions, Motel 6 told guests that the insects were not bedbugs, but rather were ticks. The jury awarded Burl and Desiree $5,000 in compensatory damages and $186,000 in punitive damages. Motel 6 appealed. The issue here is whether a punitive damages award must be rejected as excessive if the ratio between compensatory and punitive damages exceeds single digits. The court held NO, a punitive-damages award is not impermissibly excessive merely because the ratio between compensatory and punitive damages exceeds single digits. In State Farm Mutual Automobile Ins. Co. v. Campbell, 538 U.S. 408 (2003), the U.S. Supreme Court suggested that a four-to-one ratio between compensatory and punitive damages might be close to due-process limits. However, the Court did not mandate that all juries limit their punitive damages awards to fit neatly within such a ratio. A primary purpose of punitive damages is providing a civil alternative for dealing with minor crimes. In those types of cases, the harm may be primarily to someone's dignity, which makes compensatory damages difficult to calculate. Here, Motel 6 could not have rented any of its rooms had it informed the guests that the risk of being bitten by bedbugs was highly likely. The motel’s failure to warn guests or to take effective measures to treat the bedbug problem amounted to fraud, and possibly battery. Consequently, Motel 6’s actions amounted to willful and wanton conduct supporting an award of punitive damages. The primary harm to Burl and Desiree was emotional, and the amount of compensatory damages was minimal. If punitive damages were limited to a four-to-one ratio, it would have been challenging for Burl and Desiree to find a lawyer willing to sue Accor on a contingency-fee basis, given Accor's deeper pockets and greater resources.
1. NOTE: Defendant’s behavior here was egregious, but the compensatory damages were small and difficult to quantify – much of the award was for emotional distress.
viii. In Philip Morris USA v. Williams, Jesse Williams, a heavy smoker of cigarettes manufactured by Philip Morris (defendant), died because of health problems associated with his smoking. His widow (plaintiff) brought this suit in Oregon state court for negligence and deceit. A jury found that Williams’ death was caused by smoking, that he smoked partly because he believed it was safe to do so, and that Philip Morris knowingly and falsely led him to believe that this was so. The jury ultimately found that Philip Morris was negligent and engaged in deceit. On the deceit claim, the jury awarded compensatory damages of $821,000 ($21,000 economic and $800,000 non-economic) along with $79.5 million in punitive damages. On appeal to the Oregon Supreme Court, Philip Morris argued that the trial court should have instructed the jury that it could not seek to punish Philip Morris for injury to other persons (other smokers) not present before the court. The Oregon Supreme Court judge rejected this proposal and upheld the verdict against Philip Morris. The United States Supreme Court granted certiorari. The issue is whether a jury may base punitive damages award in part upon its desire to punish the defendant for harming persons who were not before the court. The court held NO, the Due Process of the Constitution forbids a state to use a punitive damages award to punish a defendant for injury that it inflicts upon nonparties. Permitting a defendant to be charged with injuring a non-party denies the defendant “an opportunity to present every available defense,” as the defendant cannot prove that the non-party victim had actual knowledge of the risk of smoking, was not actually injured by the defendant’s conduct, etc. Additionally, to permit punitive damages for non-parties would completely remove the ability for courts to assign standards governing awards of those damages. There is no way for courts to know how many victims actually exist or the extent of their injuries. Finally, there is no precedent authority supporting the use of punitive damages awards for the purpose of punishing a defendant for harming others. 
ix. In Exxon Shipping Company v. Baker, the Exxon Valdez oil tanker ran aground, dumping oil into Prince William Sound due to the negligence of its captain, an employee of Exxon Shipping Co. (Exxon) (defendant). Baker and other local fishermen and individuals who used the Sound for their livelihood (Baker et al.) (plaintiffs) brought suit for economic losses. The district court awarded Baker et al. $507.5 million in compensatory damages and $5 billion in punitive damages. The United States Court of Appeals for the Ninth Circuit remitted the punitive damages to $2.5 billion. Exxon appealed. The issue here is whether the punitive-to-compensatory damages ratio of approximately 5:1 is too high in a maritime case. The court held YES. A punitive-to-compensatory damages ratio of 1:1 should be the maximum punitive damages in maritime cases. Punitive damages amounts should be reasonable and relatively predictable for not only the benefit of the courts, but defendants as well. However, a history of cases awarding punitive damages reveals that the amount of the awards have been inconsistent at best. After reviewing a recent history of punitive damages awards in cases like this one, the Court determines that the median ratio of punitive to compensatory damages is about 0.65:1. Consequently, the Court determines that a punitive-to-compensatory damages ratio of 1:1 is a reasonable maximum for punitive damages in maritime cases. A punitive damages award of $2.5 billion is thus too high when it accompanies a compensatory damages award of $507.5 million. The judgment of the United States Court of Appeals for the Ninth Circuit is vacated and the case is remanded to remit the punitive damages award accordingly.
1. NOTE: Does not involve state law – this case arose under federal maritime law, so this is just a pure question of federal law
b. Contract
i. RULE: There are no punitive damages in contract cases, unless there is an underlying tort
ii. Rule of No Punitive Damages for Breach of Contract

1. In Francis v. Lee Enterprises, the court held that there are no punitive damages for breach of contract, unless there is an independent tort damage. 
c. Liquidated Damages

i. Overview:

1. A liquidated damages clause is an agreement between the parties in advance, which sets an amount of damage or a type of formula that will be used in the event of a breach. 
2. Most often, these liquidated damages clauses are unenforceable because they are a penalty and punitive damages are not available for breach of contract. 
3. Liquidated damages will only be enforced if (1) actual damages from a breach are difficult to measure at the time of contracting, and (2) the specified amount of liquidated damages represents a reasonable prediction of the damages that are expected to occur if there is a breach, or the damages are reasonable in light of an anticipated loss. 
a. Most people find that #1 and #2 are inconsistent – theory is that we want to avoid litigation by determining breach damages in advance
ii. In NPS, LLC v. Minihane, the contract involved a liquidated damages clause that would require the contractee to pay all fees for a 10-year period if he breached the contract. The court upheld this liquidated damages provision, based on the fact that 
iii. In Energy Plus Consulting v. Illinois Fuel Co., EPC had a contract with Illinois to find developers for a coal reserve. The contract between EPC and the 2 fuel companies who were being presented as developers, stated that if a mining contract was not executed within 90 days from the start of the option contract, then the companies would pay EPC $720,000 (this was the liquidated damages clause). Mining company did not enter into a mining contract, and then EPC sued the mining companies for $720,000. The court held that the liquidated damages clause was not enforceable because it was a penalty clause and was unreasonable at the time it was made because it required one payment for breach, regardless of how serious the breach was. 
F. Tort Damages for Personal Injury 
a. Compensatory Damages for Personal Injury (446-478, up to 2.) 
i. Basic Categories of Recovery
1. Overview:

a. 4 categories of damages for personal injury

i. #1: Lost wages and earning capacity

ii. #2: Medical expenses

iii. #3: Pain and suffering

iv. #4: Other misc. special damages (as relevant)

1. Goal of tort damages is to put the person in the position they would have been in if the tort had not occurred – so sometimes there may be some methodology to allow a jury to award other special damages 
2. In McDonald v. United States, the plaintiff got an inoculation with swine flu vaccine and had horrible side effects. She was working at the time she got the inoculation as a person who pressed clothing at a garment factory; she was 33 and married, no children. After she became sick, her husband became seriously injured and began to take care of her because he was now out of work. The trial was 6 years later and the doctors described her as a paraplegic who needed 24-hour care. Trial found for the plaintiff for 3.79 million dollars. The court awards past and FUTURE components. The court also discusses the difference between lost earnings/wages and lost earning capacity ( when you are dealing with lost earnings, you deal with both past (date of injury to time of judgment) and future damages (after judgment is rendered and going into the future – how much money you would have made had you stayed on that job), for lost wages you look at the inability to work on the job that you had; HOWEVER lost earning capacity almost always require expert testimony to prove, considers how the injury has narrowed the range of the plaintiff’s ability to make money – lost earning capacity could still be recovered even if they were able to go back to their old job, but there is testimony/proof that even though you could go back, you could have lost out on promotions, etc.
ii. Pain & Suffering, Loss of Enjoyment of Life 

1. In Debus v. Grand Union Stores of Vermont, the court permits recovery of pain and suffering after the plaintiff became disabled after a shopping incident. This case also allowed the lawyer to argue that the jury should multiply the amount of suffering you suffer per day by a certain number of days. However, the dissent disagreed with the per diem argument and stated a per diem calculation is an uncertain measurement, and the lawyer should provide a cautionary instruction to explain the ambiguities of this type of calculation. 
2. In Boan, the court approved a jury instruction to allow the jury to consider pain and suffering, and loss of enjoyment of life that was caused from personal injuries.  
iii. Special Damages for Physical Injury

1. In Earl v. Bouchard Transportation Company, Inc., the plaintiff is a tugboat driver was injured at age 62, claim is brought against employer under the Jones Act. Plaintiff sued to recover damages. There was a 3-day jury trial, and the jury awarded $855,000. $422,000 was attributed to lost earnings. The defendant moved for a new trial to lower the amount of damages (remittitur – opposite of this is called “additur” to increase the amount of damages). There was some evidence that the plaintiff was going to retire at 62 or 65, but the jury’s amount was for the plaintiff to retire at 70. The issue here is whether the jury awarded an amount too high. [**Check book for court’s holding]
b. Personal Property (650-676, up to C) 
i. Overview:
1. Personal property = chattel

2. The method of calculating damages for personal property ( (1) Repairable: whether the property is damaged so that it can be prepared OR (2) Non-repairable: whether it cannot be repaired (includes when something has been stolen or it has been destroyed or it is damaged but it is very difficult to be repaired)

3. Value Differential v. Cost of Repair

a. Basic Rule: Page 666, near the bottom ( there is a quote from Restatement Second of Tort Section 928: “if an item is repairable, the damages include compensation between the value before the harm and the value after the harm” [VERY influential rule – often called the value differential rule] OR at plaintiff’s election, you can choose the damages to be the reasonable cost of repair + depreciation ( a common example is if a car has been wrecked and repaired

b. If the cost of repairing something is not economically feasible, it is not repairable
ii. In Terrell v. Tschirn, the court assesses damages when a plaintiff’s item was taken from them via conversion. Jury found that the defendant was liable for costs of conversion. Mississippi Supreme Court reverses and remands for a new trial based on the fact that the plaintiff failed to present any evidence that showed the fair market value of the car at time of conversion. NOTE: This is easy evidence to get, it is not expensive and the court said there was no excuse for the plaintiff not presenting the evidence.
1. If an item is converted, the basic measure of damages is the fair market value at the time of conversion (could be more on top of this or less, but this is where you start)
2. Note 2: The plaintiff in some cases can testify about the fair market value of property, instead of having to hire an expert; generally, this is sufficient because it is very expensive to hire an expert witness (because it is based on a flat fee or hourly rate – ethical rule)

3. Note 3: The default rule for harm to personal property is fair market value
iii. In Fawcett v. Heimbach, the defendant bought stocks from the plaintiff and converted the stock. The jury awarded FMV at the time of conversion, but this measure was much higher than the amount of the stock at the time the plaintiff became aware of the conversion. The issue here is how to assess damages if the item is one that is in a fluctuating market. The court held that the trial court properly determined damages for conversion based on the value at the time the stock was converted. 
1. English rule (some states use) ( the highest value of stock between the time of conversion and the time of trial 
2. NY rule is the majority rule in the US right now ( the measure of damages for wrongful conversion under the NY rule is either (1) its value at the time of conversion or (2) its highest intermediate value between notice of the conversion and a reasonable time thereafter during which the stock could have been replaced had that been desired , whichever of (1) or (2) is higher 
iv. In DeSpirito v. Bristol County Water Co., the plaintiff’s cellar was flooded after the drainpipe broke. The plaintiff’s goods that were damaged included household goods, goods for personal use, and used clothing. The court held that in cases involving damaged used/worn property, where there is not a real market for the property or fair market value is clearly inadequate – then the courts will permit recovery of the actual value to the owner of the thing lost or damaged, excluding any fanciful or sentimental value that may be placed upon the goods. 
1. Example: If your dad leaves you a 20-year old sports jacket, the issue would be whether you could collect $1,000 for the jacket because it has sentimental value? No, you cannot get sentimental value for an item because it was too speculative and subject to abuse because there is no way to measure it. 
2. Rationale for why we don’t allow for sentimental value: For damages, we rely on a notion of reasonable certainty or substantial certainty, where there is at least some methodology of computing damages. 
v. In Campins v. Capels, the plaintiffs (husband and wife) sought damages for the defendant’s conversions of rings, including 3 U.S. Auto Club championship rings. The auto rings had not been appraised. [NOTE: The case is in Indiana, where auto racing is highly valued] The issue in this case is whether the sentimental value of the rings should be included in the damages. The court says, yes the sentimental value of the rings should be included in the damages because excluding the sentimental value of the auto rings would be grossly under-compensatory and would undermine the general principle that damages should provide fair and just compensation. Here, the court said that the fair market value would not be fully compensatory in this situation. The court said that sentimental value, does not refer to “mawkingly emotional or unreasonable attachments to personal property,” but instead refers to feelings generated by items of almost purely sentimental value, such as heirlooms, family papers and photographs, handicrafts (something made by your family) and trophies. The court explains that sentimental value refers to items generally capable of generating sentimental feelings, not just emotions particular to the owner. In these circumstances, the court says that evidence of sentimental value will be allowed, and a jury could grant damages in excess of the market value. Here, the court asserts that any owner of these USAC rings would have similar sentimental value, and analogizes the rings to trophies. The court said that the rings have objective sentimental value, meaning that anyone who won these rings would view them as having sentimental value. Thus, the court concluded that the plaintiff was entitled to obtain damages that were greater than the fair market value of the rings.  
1. NOTE: On appeal, the rings were reduced from $1000 to $750, because the plaintiff said that the rings were worth $750 to him. The court cannot award more than what the owner says the value is to them. It would be too speculative for the court to award $1000 if the owner says that the rings are worth $750 to him. 
2. NOTE: Despite this case, most courts don’t allow sentimental value – they only allow at most the personal value to the owner. Thus, most lawyers don’t use the phrase, “sentimental value,” they use the phrase “personal value to the owner.”
3. NOTE: Treble damages or double damages are often meant to be punitive and encourage bringing a case. However, barring a statute, attorneys fees are not recoverable unless the other side acted in bad faith in bringing a claim or making a defense.  
ii. In Farmers Insurance Co. v. R.B.L. Investment Co., the plaintiff’s car was involved in a collision, and the only issue here was the amount of damages. The court looked to Restatement (Second) of Torts §928, which is extremely influential and most states follow this as the basic rule. [See below.] Thus, the court determined that the plaintiff was entitled to recover damages measured by the cost of repair plus depreciation (depreciation = the difference between the value of the item before it was damaged and the value of the item after it was repaired). The plaintiff was also used to recover loss of use – here the plaintiff was a car dealer, so the loss of use was calculated by the amount of interest he had to pay the bank during the period that the car was repaired, since he was not able to sell the car during that time.  

1. Basic rule if an item is damaged, but can be repaired ( Restatement (Second) of Torts §928: “When one is entitled to a judgment for harm to chattels (personal property) not amounting to a total destruction in value, the damages include compensation for: 

a. (a) the difference between the value of the chattel before the harm and the value after the harm OR, at the plaintiff’s election in an appropriate case, the reasonable cost of repair or restoration, with due allowance for any difference between the original value and the value after repairs, and

b. (b) the loss of use. 
2. Generally, it is not reasonable to award greater repair costs then would be “economically feasible.” Thus, in most cases, the repair costs cannot exceed the market value of the item before the tort and in many situations, the repair cost can’t exceed the differential cost. Thus, there is a cap on repair costs because it would be economically wasteful to spend more money to repair something than what that item is worth. 

3. Some courts also consider depreciation, which allows you to get money to repair the item, and you can get the depreciation of the item. (example: once a car has been crashed, and you have it repaired, it isn’t the same as before it was crashed – when you sell you have to disclose the crash, which will depreciate its worth)

4. Loss of use ( when someone owns an item of personal property and the defendant has damaged it, the owner is without the item while it is being repaired. If the plaintiff can show that you were going to use the item, but you couldn’t, that is compensable. 

a. There is a trend in cases nationally to allow loss of use damages, even when an item has been destroyed on the theory that it takes a while to replace an item.
5. NOTE relating to cost of repairs: There is a duty to mitigate special damages, but there is no ceiling on the amount that is recovered ( special damages – those that are particular to the plaintiff. 
a. The ceiling is on the repair cost, there is no ceiling on other forms on special damages. The note is trying to say that other damages don’t have a cap. 
6. Loss of use damages can be measured through ( (1) lost profits; (2) cost of renting substitute property; (3) the fair rental value of the plaintiff’s property; or (4) interest. 
vi. Emotional Distress Damages related to Personal Property Damages

1. The general rule is that you will not recover emotional distress damages when an item of personal property is damaged or destroyed.

2. Emotional distress damages are generally denied in negligence actions, but an increasing number of courts have allowed recovery if the defendant has acted intentionally or recklessly. 
a. Allowing emotional distress damages may create a punitive function. 

3. NOTE: Pets are personal property, so whatever rules that apply to personal property will apply to pets. 
4. In Gonzales v. Personal Storage, Inc., the plaintiff stored her personal property with the defendant, and the defendant allowed an imposter to walk away with the plaintiff’s personal property. The jury awarded the plaintiff $230,200 in emotional distress damages, and the defendant challenged this. The court held that where the defendant has converted personal property, committed a trespass, or has caused harm via a nuisance, then emotional distress damages CAN be recovered; however, such damages cannot be recovered for mere negligence. The court bases its holding on the Restatement of Torts (Second) §927(m). 
c. Real Property (710-726 up to 3) 
i. Restatement (Second) of Torts §929: 

1. If one is entitled to a judgment for harm to land resulting from a past invasion and not amounting to a total destruction of value, the damages include compensation for:

a. (a) the difference between the value of the land before the harm and the value after the harm, or at the plaintiff’s election, the cost of restoration that has been or may be reasonably incurred;

b. (b) the loss of use of the land; AND

c. (c) discomfort and annoyance to the plaintiff as an occupant. [this applies mostly when someone lives on the property, not when they own it for investment]
2. If a thing attached to the land but severable from it is damaged, the plaintiff may at his election recover the loss in value to the thing instead of the damage to the land as a whole. 

3. Comments:

a. Restoration: Even in the absence of value arising from personal use, the reasonable cost of replacing the land in its original position is ordinarily allowable as the measure of recovery.  Thus, if a ditch is wrongfully dug upon the land of another, the other normally is entitled to damages measured by the expense of filling the ditch, if he wishes it filled.  If, however, the cost of replacing the land in its original condition is disproportionate to the diminution in value of the land caused by the trespass, unless there is a reason personal to the owner for restoring the original condition, damages are measured only by the difference between the value of the land before and after the harm. . . .On the other hand, if a building such as a homestead is used for a purpose personal to the owner, the damages ordinarily include an amount for repairs, even though this might be greater than the entire value of the building. . . .
b. In addition to damages for the diminution of value or other similar elements of damage, the plaintiff is entitled to recover for the past or prospective loss of use caused by the defendant’s wrong as far as this as not been included in the other elements of damages awarded to the plaintiff. . . .  Thus if the plaintiff’s land has been flooded for a month so that he was unable to use the land, he is entitled to recover for this loss although there was no permanent harm to the land caused by the flood.

c.  Discomfort and other bodily and mental harms.  Discomfort an annoyance to an occupant of land and to members of the household are distinct grounds of compensation for which in ordinary cases the person in possession is allowed to recover in addition to the harm to his proprietary interests.  He is also allowed to recover for his own serious sickness or other substantial bodily harm. . . .  The owner of land who is not an occupant is not entitled to recover for these harms except as they may have affected the rental value of his land.

ii. Plain language of ^ Restatement (Second) of Torts §929: If real property is harmed, but cannot be remedied (example: the property is polluted by an unremovable toxic substance, making the land unsuitable for living or farming), the measure of damage is the value differential ( what was the land value before the tort, and what is the value of the land after the damage. 
1. If the harm to the land can be restored, then at the option of the plaintiff, you can either get the value differential, or the cost of restoration. But, generally there is a cap on the cost of restoration. You can also recover the loss of use of land – this can be measured by the cost of rent of the land, and this can be evidenced by similar tracks of land. 
2. The main difference between land and a chattel, is that land is never fully destroyed. 

iii. Trespass:
1. In Myers v. Arnold, the defendant dumped 60-80 truckloads of concrete on the plaintiff’s property after the plaintiff ordered only a couple of loads of concrete. Here, the defendant exceeded the scope of what the plaintiff consented to, and is thus liable for all of the excess loads of concrete. The plaintiff wanted the cost of restoration (cost of restoring to the land to its previous conditions). Because real property is unique, there is an incentive to repair the land, rather than replace it. The plaintiff wanted a jury instruction that said the cost of repair is the reasonable expense of moving the concrete. The defendant wanted the ceiling of cost restoration to be lowered to the value differential. The defendant showed evidence that the tort did not cause the value of the land to decrease at all. The court allowed the jury instruction to be based on the plaintiff’s amount – the cost of repair. The jury awarded $12,000. The appellate court affirmed this and said that the land was used for personal purposes as opposed to investment purposes, and should be able to recover the repair cost, so long as the repair cost is not higher than the actual value of the land (higher cap than the defendant’s argument for cap of value differential.
a. RULE: Courts often use a higher ceiling of actual value put on repair costs if the land is used for personal purposes, but often use a lower ceiling of value differential if the land is used for investment purposes. 
2. In Heninger v. Dunn, the defendant bulldozed 225 trees on the plaintiff’s property. However, the issue here is that the property value was actually increased by the trees being bulldozed, but the plaintiff liked how the land was with the trees. The plaintiff wanted to restore to the land to its previous conditions. The trial court did not award any damages because of the benefits rule (see below). CA Court of Appeals reversed the trial court, and held that the plaintiff could recover the cost of repairs, but refused to order a damages award in the full cost of restoration and capped the cost at the actual value of the land. 

a. Civil Code Section 3346: states the damages related to the trees; this is a treble damages statute (multiplies damages 3 times) 

b. Benefits rule: If the defendant’s wrongful action gives the plaintiff a monetary benefit, then that is deducted from the amount of damages. [Applied by trial court, but not the CA Court of Appeals]
iv. Differences between Nuisance and Trespass:

1. Trespass protects the right of possession; whereas nuisance protects the right to use and enjoy your land. 
2. One difference between nuisance and trespass is intention. 

3. A nuisance does not necessarily involve a tangible invasion, whereas trespass does. Nuisances can involve sound or light. 

a. Some cases like air pollution can be considered a nuisance and a trespass. 
v. Nuisance:

1. A nuisance requires that one unreasonably use his property thus that it substantially impairs another person to reasonably use or enjoy their property.

2. In Williams v. Monsanto Co., the court discussed land nuisances. 

a. Whether a use of land on the part of the defendant “depends upon factors, such as the locality, character of the neighborhood, nature of use, extent of injury, and effect upon enjoyment of life.” 

b. The measure of damages in a nuisance case starts with the market value differential – typically based on expert appraisals. This considers the market value of the land prior to the nuisance and the value after the nuisance. 

c. Section 929 also applies to nuisances, and so the plaintiff can either get the value differential, or restoration costs. IF the nuisance can be removed and the land can be restored, the court considers the nuisance “temporary” and the effects of the nuisance can be reversed. Here, the individual can get the reasonable restoration costs. 

d. If the nuisance cannot be fixed (in cases of chemical pollution), then the plaintiff is limited to the value differential. 

e. NOTE: Plaintiff can also get loss of use. 

vi. Connection of Damages for Harm to Real Property to Injunctions

1. When a nuisance is ongoing (examples: factory spewing pollutants or hog farm that smells terrible, or noisy auto-repair shop), a plaintiff will likely seek an injunction to stop the nuisance. 

a. When you seek an injunction (more likely a preliminary injunction rather than a TRO), you must show all of the elements of irreparable harm – serious harm (examples: keeping you up at night, can’t sleep/work), success on the merits that this is a nuisance, legal damages are inadequate – considers whether damages would cover the future nuisance, (would likely be too speculative and you would have to bring multiple claims), .   
2. In Pate v. City of Martin (private nuisance), the City bought a piece of land next to a sewer lagoon, which began to smell after a year or two. Homeowners became upset over the smell, and sought an injunction to stop the nuisance of the smelly sewage lagoon and sought damages for nuisance leading up to the injunction. The trial court found that the nuisance was permanent, denied the injunction and awarded $10,000. The Court of Appeals found that the nuisance was temporary (meaning it could be fixed) and said the measure of damages for $10,000 was incorrect. The Supreme Court held that the both lower courts were incorrect, and instead an injunction should have been awarded because the requirements were met. Additionally, the Supreme Court remanded the case to redetermine the proper amount of damages. 
3. In Escobar v. Continental Baking Co., the defendants (baking company) was very noisy and had lights on at night, which disturbed surrounding residents. The plaintiffs bought a house next to the ongoing nuisance – this is called “coming to a nuisance” and it is a relevant factor. The plaintiffs sought an injunction to curtail the noise and sought past harms due to the nuisance. The trial court denied the injunction on the grounds that the balance of interests were not favorable.   

IV.  BASIC PRINCIPLES OF RESTITUTION AND UNJUST ENRICHMENT (Chapter 4)

A. Overview (p. 522)

a. Basic elements of restitution:

i. Defendant had been enriched by the receipt of a benefit

ii. Defendant’s enrichment is at plaintiff’s expense

iii. It would be unjust to allow defendant to retain the benefit

b. NOTE: Courts may add the requirement of (1) contemporaneous knowledge of the benefit or appreciation of it by the defendant [discussed on pg. 535]  
c. NOTE: The measure of plaintiff’s recovery is the amount of defendant’s “unjust” gain, rather than the amount of plaintiff’s loss (as would be the case with a damages remedy)

d. Types of restitution:

i. Legal:

1. Quasi-Contract ( this is a legal form; a judgment for money – not an equitable order 

ii. Equitable: 

1. Constructive Trust ( equitable form; when you are dealing with specific property (either real property or personal property) that the plaintiff wants (the complete title), you are asking for a constructive trust; takes the form of a grant of trust

2. Equitable Lien ( equitable form; if you want identifiable interest in property, it is an equitable lien (NO money judgment); takes the form of a lien 

e. Restitution can be a remedy, but can also be a cause of action  

f. Restitution prevents a plaintiff’s unjust enrichment 

g. In Kossian, Bastian, and Crawford the court is trying to distinguish between an implied-in-fact contract (express/real contract) and a quasi-contract (implied-in-law)

i. RULE: IF there is a valid and enforceable contract, restitution IS not an available theory; the rules of contract law set the damages. Restitution CAN apply to quasi-contracts. 

1. Rationale: Restitution would be as bad as tort damages would be if it was inserted into a contracts case. 

B. Legal Remedies (p. 523)

a. Includes the following terms: 
i. Quantum meruit ( a reasonable sum of money to be paid for services rendered or work done when the amount due is not stipulated in a legally enforceable contract
ii. Assumpsit

b. In Kossian v. American National Insurance Co., a portion of the Bakersfield Inn, owned by Reichert, was destroyed by fire. At the time of the incident, the property was subject to a deed of trust in which American National Insurance Company (defendant) was the beneficiary. Reichert hired Peter Kossian (plaintiff) to clean up and remove the debris from the damaged portion of the Inn for $18,900. American National had no knowledge of the agreement between Kossian and Reichert. Kossian completed the work within two months. During that time, American National provided notice to Reichert that he was in default on the deed of trust. Kossian did not know about the default until after the work was completed. After Kossian had fully performed the work, Reichert filed for bankruptcy. Thereafter, American National submitted claims totaling $160,000 under fire-insurance policies, including a claim for $18,000 as the estimated cost for removing and cleaning the debris from the Inn. After negotiations between American National and the fire-insurance carriers, the carriers paid $135,620 to American National. That payment included some amount for debris cleaning and removal, but the exact amount for the cleanup was not specified. Kossian filed suit against American National seeking payment for the work he performed. The trial court granted American National’s motion for summary judgment, and Kossian appealed.
i. Issue: In a jurisdiction that recognizes the doctrine of unjust enrichment, may one party be indemnified twice for the same loss, once in labor and materials and again in money, to the detriment of the party who furnished the labor and materials?
ii. Holding: No. In a jurisdiction that recognizes the doctrine of unjust enrichment, one party may not be indemnified twice for the same loss, once in labor and materials and again in money, to the detriment of the party who furnished the labor and materials. The doctrine of unjust enrichment concerns situations in which one party should be held accountable to another party because the first party would unjustly receive a benefit or because the second party would unjustly suffer a loss. Unjust enrichment recognizes both (1) contracts implied in fact, based upon some relationship between the parties from which the court can infer contractual intent, and (2) equitable obligations imposed by law, regardless of the intent of the parties or whether there is any sort of relationship between the parties. If the unjust-enrichment claim is based on an equitable obligation, the theory of recovery is that one party must reimburse the other because good conscience would not allow the party to benefit under the circumstances.
c. Bastian v. Gafford involved a builder/architect who was suing an owner of an office building. Bastian agreed to construct the building, but the plans fell through. Court held that the plaintiff was not enriched because he did not use Bastian’s plans. 

i. Facts: In 1972, V.H. Gafford (defendant) asked Leo Bastian (plaintiff) if he would be interested in building an office building on part of Gafford’s land. Bastian orally agreed to construct the building and began drafting the plans. After the plans were substantially complete, Gafford sought financing for the construction project from First Federal Savings and Loan Association of Twin Falls (the Association). The Association denied financing unless Gafford received a firm bid for the project from a contractor. Gafford contacted Bastian, who refused to submit a firm bid and would only proceed with the project on a cost-plus basis. Gafford then hired another architect to draw a second set of plans and employed another contractor to construct the building. Bastian filed a lien upon Gafford’s real property for $3,250 based on the amount of goods and services rendered in drawing up the plans. Bastian then brought suit to foreclose the lien on the ground that an implied-in-fact contract had been created for his services. The trial court ruled for Gafford on the ground that Gafford had not been unjustly enriched because he never used the plans drafted by Bastian. Bastian appealed, alleging the trial court failed to distinguish between a quasi-contract, which requires unjust enrichment for recovery, and a contract implied in fact, which does not.
ii. Issue: Whether unjust enrichment must be present for the creation of a contract implied in fact.
iii. Holding: No. The trial court failed to distinguish between a quasi-contract and a contract implied in fact when basing its decision on Gafford’s lack of unjust enrichment. A quasi-contract requires the presence of unjust enrichment. In contrast, a contract implied in fact exists when one party requests and receives goods or services from another party under circumstances which imply an agreement to pay for those goods or services, regardless of the presence of unjust enrichment or whether the goods or services are ever actually used. Although Gafford clearly did not benefit from Bastian’s performance of drafting plans, it is unclear from the record whether this is the only performance requested of Bastian, whether additional requested performance was completed, and whether the circumstances imply an agreement to compensate Bastian. The case is thus reversed and remanded to the trial court for additional consideration of the existence of a contract implied in fact between Gafford and Bastian.
d. Crawford’s Auto Center, Inc. v. Pennsylvania
i. Facts: The PA state police had directed Crawford to tow and store cars that had been stolen. The state police claim that they don’t owe Crawford for any of its services because they don’t have a valid contract. [perfect set up for a quasi-contract – it would be simply unjust for police to get benefit of services without paying for it]. Court holds it is an implied-in-fact contract, but discusses a quasi-contract theory in case the Supreme Court doesn’t approve the implied-in-fact argument. 

ii. NOTE: This is a money judgment, measured by the amount that the defendant has unjustly gained – this will vary from case to case.  

iii. Plaintiff should receive a reasonable amount for those services 

iv. Reasonable value of plaintiff’s services or defendant’s gain
C. Equitable Remedies (p. 547)

a. Must be able to identify property in the defendant’s possession, on which a constructive trust or an equitable lien will attach to 

b. NOTE: Not looking for a tort or a wrong, just looking for the basic three elements 

c. Constructive Trust:

i. NOTE: if a person disobeys a constructive trust order, they can be held in contempt just like they would be if they disobeyed an injunction 

ii. In Hunter v. Shell Oil Co., Hunter was using confidential Shell information for personal gain, and obtained multiple interests in oil, gas, and other minerals. The court held that when property has been wrongfully acquired, equity converts the holder into a trustee and compels him to account for any gains from that conduct. 
iii. Tracing:
1. If you can trace the items bought to the stolen money – plaintiff is entitled under the constructive trust remedy to gain title to those items. 
2. G&M Motor Co. v. Thompson
a. Facts: Thompson was an accountant who embezzled $78,856.45 from G & M Motor Company plaintiff), who used the embezzled funds to pay premiums for life-insurance policies. Motor Company brought suit, and the trial court impressed a constructive trust on items of real and personal property and a portion of the insurance proceeds that had been paid to Wayne’s surviving wife, Shirley Thompson (defendant). The portion of the insurance proceeds subject to the trust was proportionate to the share of the premiums that had been paid with embezzled funds. Shirley appealed. The court of appeals affirmed the impressment of a constructive trust on the real and personal property, but modified the trust on the insurance proceeds, holding that only the part of the funds used to pay for the policy premiums, plus interest, could be subject to the trust. Shirley appealed.
b. Issue: May a constructive trust be impressed upon a pro rata share of life-insurance proceeds if a portion of the premiums was paid with wrongfully obtained funds?
c. Holding: Yes. A constructive trust may be impressed upon a pro rata share of proceeds of life-insurance policies if a portion of the premiums was paid with wrongfully obtained funds. A constructive trust may be properly impressed to prevent unjust enrichment. If the beneficiary of the unjust enrichment exchanges the misappropriated property for more valuable property, or if the property increases in value after acquisition, the beneficiary must surrender the profit to the property’s rightful owner and hold the profit in constructive trust for the owner.
d. NOTE: The court in Bender v. CenTrust Mortgage Corp., specified courts “will impress property with a constructive trust only if the trust res is specific, identifiable property or if it can be clearly traced in assets of the defendant which are claimed by the party seeking such relief.” 
d. Equitable Lien

i. Restatement (Third) of Restitution and Unjust Enrichment, §56. Equitable Lien ( If a recipient (ultimately the defendant) is unjustly enriched by a transaction which the claimant’s assets or services are applied to enhance or preserve the value of particular property to which the recipient has legal title, the claimant may be granted an equitable lien on that property.

1. Looking for identifiable property in the possession of the defendant; if there is no identifiable property you cannot apply an equitable lien. 

2. The equitable lien will be appropriate where the constructive trust would work in overkill – likely identifying the same property, but only part of the property belongs to the plaintiff (partial ownership)

3. With an equitable lien, we are not seeking title; instead we are seeking a security interest in the form of an equitable lien. The property in the defendant’s possession belong in part to the plaintiff. The lien is in the amount of the portion of defendant’s unjust gain. 

4. If the property is foreclosed on, then the lienholder can force the sale of property and take the proceeds from it. [the constructive trust is a more powerful remedy for the plaintiff if it fits the facts]

ii. Verity v. Verity
1. Plaintiff wanted a constructive trust over property that she had managed with her husband. She wanted joint representation over the property. The court said no to the constructive trust remedy, but did hold she was could receive an equitable lien. 

a. “Where a relation of confidence has been abused, and a person has never had title to the property but has expended money in the improvement of the property on the basis of an oral promise to convey, which money does not constitute the entire consideration for the purchase or interest claimed, that person is entitled, not to a conveyance of the property, but only to an equitable lien thereon for the amount expended,  

2.  With equitable liens, the court may measure the dollar amount by what the plaintiff lost instead of what the plaintiff gained (can make this worse for the plaintiff compared to what the plaintiff gains under a constructive trust)

e. Tracing:

i. With constructive trust and equitable lien, we are looking for property that it can be imposed on.

ii. The property does not have to be the exact property that you started with ( If for example a watch is stolen and the defendant still has it, we could say that we can trace the watch back to the plaintiff. HOWEVER, the tracing issues arise when something that is taken is transformed into other property; BUT say the defendant pawned the watch and then bet the money he got at a horse race and got more money from it – the tracing function would allow the plaintiff to recover the money that was won at the race track 

iii. If we go back to the G&M case (where the defendant embezzled money from the plaintiff and used that money to buy real and personal property), the court was able to trace the money to the property and gave the plaintiff a constructive trust over all of the property. 

1. On page 553, the court says that “where a person wrongfully disposes of property of another knowing that the disposition is wrongful and acquires in exchange other property, the other is entitled to enforce a constructive trust of the property so acquired” 
D. Defendant’s Gain as Measure of Recovery (p. 575)

a. Overview:

b. Olwell v. NYE & Nissen Co. 

i. Facts: E.L. Olwell (plaintiff) sold his one-half interest in Puget Sound Egg Packers to Nye & Nissen Co. (the Company) (defendant). Under the terms of the agreement, Olwell retained ownership of an egg-washing machine. Olwell stored the machine on property adjacent to the property leased by the Company. Without Olwell’s knowledge or approval, the Company took the machine out of storage and used it approximately one day a week. Olwell discovered this unauthorized use and offered to sell the machine. Olwell and the Company could not agree on a price, and Olwell sued the Company to recover the reasonable value of the unauthorized use of the machine. The trial court determined that the Company had saved approximately $10 per day in labor expenses per day that the machine was used and that the Company used the machine approximately one day per week. The trial court entered judgment for Olwell in the amount of $1,560, which was $10 per week for 156 weeks of use covered by the statute of limitations. The Company appealed.
ii. Issue: May a plaintiff elect to waive tort recovery and sue under a theory of quasi-contract and unjust enrichment where the defendant has benefited from his wrong?
iii. Holding: Yes. A plaintiff may elect to waive tort recovery and sue under a theory of quasi-contract and unjust enrichment where the defendant has benefited from his wrong. In such a case, the law imposes a duty upon the defendant to repay an unjust and unmerited enrichment. A person benefits another by adding to the property of another and by saving the other from expense or loss. 
1. NOTE: There was no contract here, there was just a tort. 

2. The basic rule is that the difference between those two remedies is between plaintiff’s loss and defendant’s gain. 

3. The plaintiff waived the tort claim and sued in assumpsit – here that means that the plaintiff will recover more money measured by defendant’s gain – here the defendant’s gain was their savings 
c. Scrushy v. Tucker
i. Court goes through the unjust enrichment law and holds that on these facts the plaintiff did make a good claim for unjust enrichment
E. Defenses
a. The most common defense to a restitution claim is that the plaintiff conferred a benefit onto the defendant either as an officious intermeddler or volunteer and the plaintiff did not expect a payment for services. 

b. Volunteers or Officious Intermeddlers

i. Hi-Land Apartments, Inc. v. City of Hillsboro 

1. Facts: Here defendant was enriched because plaintiff maintained an alley for the city. The plaintiff expended labor and materials, which benefited the defendant. 
2. Issue: Whether plaintiffs were to be reimbursed for maintaining an alley for defendant’s city. 
3. Holding: Court held that the plaintiffs can NOT recover because they were volunteers for the city.

a. Courts have traditionally declined to aide volunteers
4. Note: Can’t give the plaintiff interest or a trust in an alley, so they would have had to pursue quasi-contract

ii. In Vortt Exploration v. Chevron, the court held that an expectation of profits does not have to be monetary. 

iii. Dusenka v. Dusenka 
1. Plaintiff (wife) did not know that her husband had transferred his interest of their tavern to his son. The plaintiff worked at the tavern without pay because she thought her husband owned the tavern, but this was not accurate – his son owned the tavern. When the plaintiff found out, she asked the son to pay the value of her services during the period. He said no and she sued. 

2. The court held that the plaintiff “never at any time asked or expected to be paid by defendant” during the time that she was working 
V.  DECLARATORY JUDGMENTS (Chapter 5)

A. Overview: 

a. The purpose of a declaratory judgment is to determine rights, obligations, and status, thus making it a “preventive” remedy rather than a remedy that is “coercive,” like injunctions or damages.

b. Function is to declare rights and responsibilities of the parties

c. More mild remedy than injunctive relief

d. Declaratory judgment is generally sought early in a dispute. Some similarities to injunctive remedy in that it is designed to prevent future problems, but much more mild than injunctive relief because nobody is being ordered to do something. 

e. You don’t have to show another remedy is adequate or inadequate, when you seek a declaratory judgment all you have to show is that there is an actual controversy and a declaratory judgment will help alleviate the controversy. 
B. RULES (p. 618-619)

a. Uniform Declaratory Judgments Act (1922)

i. 40 states follow this, and remaining states have enacted statutes that authorize declaratory judgment remedies

ii. Any question of construction or validity (like a contract) is when declaratory judgment is appropriate 

iii. LOOK AT ACTUAL STATUTE AND RESTATE

b. Federal Declaratory Judgment Act (1934) ( Page 620

i. “The declaratory judgment declares conclusory….settle controversies and administer justice” IMPORTANT QUOTE need to find in book

1. Needs to be an actual controversy 

2. Court has to believe that granting a declaratory judgment will help resolve the controversy between the parties 

c. See Cal. Code of Civil Procedure §1060 (handout in brightspace)

i. Doesn’t differ in substance from the federal law (except it excludes wills or trusts)

C. Is there an actual controversy?

a. In Aetna Life Insurance Co. v. Haworth, the controversy was between the insurance company and the insured regarding whether the insured was permanently disabled even though the insured had not sought insurance coverage yet. The District Court held that the plaintiff did not allege a “controversy” and thus did not come within the scope of the statute. The issue here is whether the court had jurisdiction of the case under the Federal Declaratory Judgment Act. The Supreme Court held that the complaint DID present a controversy and the court DID have authority to hear and determine a declaratory judgment. The court reasoned that a controversy must be a real and substantial controversy. Here, the dispute is between parties that relates to legal rights and obligations from the insurance contract – the dispute is definite and concrete, not hypothetical or adverse. 

b. In Maryland Casualty Co. v. Pacific Coal & Oil Co., Maryland Casualty Co. entered into a liability policy with Pacific Coal, agreeing to indemnify the company for any third-party payments it might occur from injury to person or property caused by automobiles sold by Maryland. A collision occurred, and an action was brought to recover damages, but Maryland argued that the collision did not involve a vehicle sold by the insured. Maryland sought a declaratory judgment to determine that it was not liable to defend the lawsuit brought against Pacific Coal. The issue is whether Maryland’s allegations are sufficient to entitle the company to declaratory judgment, based on whether there is an “actual controversy”.  The court held YES, there is an actual controversy.

D. What standard is applied when deciding a district court’s decision to stay a declaratory judgment action? 

a. In Wilton v. Seven Falls Co., the insurance company argues that policy does not cover the incident. The court states that court has broad discretionary judgment to determine a declaratory judgment. However, according to a footnote, the common action is to stay the declaratory judgment based on federalism principles ** LISTEN TO LECTURE 

E. Can a plaintiff seek a declaratory judgment at a federal level regarding the constitutionality of a state criminal statute if there is no state criminal proceeding at the time the federal complaint is filed? 

a. In Steffel v. Thompson, two friends, Steffel and Becker, were passing out antiwar leaflets in a shopping center. They were threatened with arrest and prosecution for trespassing if they continued. Steffel stopped, but Becker continued and was prosecuted. Steffel sued in federal court and sought a declaratory judgment that the statute was being applied in violation of their First Amendment rights. Steffel had standing because he didn’t just have a subjective belief he was going to be arrested, it was in writing that he WOULD be arrested if he went back to the shopping center and passed out the pamphlets. He had not been prosecuted YET. The issue here is whether a plaintiff can seek a declaratory judgment in federal court regarding the constitutionality of a state criminal statute if there is no state criminal proceeding pending at the time the federal complaint is filed.  The court held YES.  If the state prosecution is NOT pending (meaning ongoing, it is currently happening), but there is a legitimate threat then courts will consider declaratory judgment to determine if a state statute is unconstitutional. Courts said that the plaintiff shouldn’t have to go out and get arrested in order to determine whether the state statute is unconstitutional. 

i. Generally federal courts will not issue a declaratory judgment about whether a state statute is constitutional if the prosecution is underway, based on federalism principles. 

VI.  LAW AND EQUITY MERGER: JURY TRIALS (Chapter 8) ( 1355-1374, 1381-1394, 1404-05
A. Overview:
a. Historically, in civil cases, jury is available for LEGAL claims and remedies, but NOT for EQUITABLE ones. 
i. Rationale for no jury in equitable claims – with the injunction remedy, there is no role for a jury because of the nature of the remedy and contempt is the enforcement mechanism 

ii. Even after the merge of law and equity around the 1930s, if the plaintiff is seeking only an equitable remedy, there is no jury available.

iii. If you are seeking monetary damages, plaintiffs do have the right to a jury in all 50 states and at the federal level. 
b. 7th Amendment: right of trial by jury in civil cases where the value in controversy exceed $20

i. The 7th Amendment applies in federal cases

c. The state constitutions vary in respect to the 7th Amendment

i. Calif. Const. Art. I, §16: “Trial by jury is an inviolate right and shall be secured to all, but in a civil cause, ¾ of a jury may render a verdict…” ( CA case law is clear that this constitutional right covers ONLY “actions at law” (aka only legal claims, not equitable ones)
B. Two Main Issues:
a. There are two issues related to jury trials:

i. (1) Classifying a case or claim or remedy as “legal” or “equitable”

ii. (2) How to handle “mixed” cases, in which both legal and equitable remedies are sought (ex: plaintiff is seeking money damages for continuing trespass up until time of trial, and then the plaintiff seeks an injunction to prevent further harm)
b. The federal approach has a pro-jury approach to both (1) and (2). 
i. On (1), the federal courts resolve doubtful cases/claims/remedies as “legal,” with the classification of the REMEDY being sought as the primary consideration – seeking maximum preservation of jury trial rights.
1. If it is a clear, historically equitable claim, then there will be no jury. BUT if it is doubtful as to whether it is equitable or not, the court will determine the case/claim/remedy as “legal” in order to seek maximum preservation of jury trial rights. 

ii. On (2), when both “legal” and “equitable” claims/remedies are sought: legal claims/remedies are tried first with a jury, then the judge decides the equitable claims/remedies bound by the jury’s determination of contested facts (as long as the determination is adequately supported by the evidence, of course) 

1. Jury first, judge second approach 

iii. In Ross v. Bernhard (Supreme Court, 1970), the shareholders sought a derivative suit against the company. In footnote 2, the court says that the “legal” nature of the issue is determined by considering whether this case would have been brought in a court of law or equity before the courts merged in 1930, the remedy sought, and the practical abilities and limitations of juries. 
1. Curtis v. Loether ( A civil rights case under Title 8 of the Civil Rights Act – Supreme Court rejected the plaintiff’s argument that the 7th Amendment is inapplicable to the causes of actions created by Congress, and upheld the jury trial. The court compared the cause of action to analogous tort actions. Additionally, the plaintiff sought punitive actions, which is often the remedy given in the courts of law. 
iv. In Santiago-Negron v. Castro-Davila (U.S. Court of Appeals, 1st Circuit, 1989), the court said that characterizing the relief sought is more important than finding an analogous cause of action. For example, the court would prefer to look at whether the plaintiff is seeking monetary damages or equitable relief. 
c. The state approach:
i. On (1), many states follow the federal approach and primarily focus on the remedy. However, the rule in other states (including California), is that when either the underlying cause of action or the remedy is equitable, there is no right to a jury. A California Supreme Court case from 1978, C&K Engineering, says where the “gist” of the action or claim is equitable, there is no right to a jury in that action or claim. “Gist” of the action is determined by looking at the “totality of the pleadings.” Remedy sought is relevant but not determinative; the historical origin of the cause of action seems most important. 
ii. On (2) when considering “mixed” cases, states follow 3 different approaches:

1. Most states follow the “equitable clean-up doctrine:” Once a court has “equitable jurisdiction,” if the equitable issues predominate, the judge decides everything and there is no jury right at all. 
2. Many states follow the jury first, judge second federal approach, and are thus quite pro-jury.

3. A smaller number (including Calif.) allow a “judge first, jury second” approach: The equitable claims/remedies are decided first by the judge, and then the jury, bound by the judge’s factual findings decides any legal claims/remedies.
4. NOTE: California courts often utilize “advisory juries” in such cases (the court has discretion to seat an “advisory jury”) to resolve contested facts on the equitable claims/remedies. The judge does not have to follow these findings, but often does. 
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