
Injunctions
A. If asking for an injunction, it is better to frame an injunction as prohibitive rather than mandatory, since courts are generally more reluctant to issue an injunction they view as mandatory.
B. Provisional Injunctions: Temporary restraining orders (TROs) and preliminary injunctions (PIs). These are interlocutory injunctions because they are not final orders.
a. A TRO is designed to preserve the status quo until a full hearing can be held.
i. The “status quo” is the last situation in which the parties had a peaceful uncontested relationship.
b. A PI is designed to preserve the status quo pending a trial on the merits, and typically lasts until the end of trial.
C. Permanent Injunctions (PrmI): A PrmI is a final judgment, but doesn’t have to last indefinitely.
D. Federal Rules of Civil Procedure (FRCP) Rule 65:
a. Rule 65(b) governs TROs. (b)(1) governs ex parte TROs and requires:
i. An affidavit or verified complaint of immediate and irreparable harm that will result before the adverse party can be heard.
ii. A certification in writing by the movant’s attorney of efforts made to give notice and the reasons why notice should not be required.
1. E.g. the moving party may present evidence (e.g. past history) that the adverse party will destroy evidence if given notice. In re Vuitton et Fils S.A. But the moving party cannot merely state a general suspicion that the other party will destroy evidence. Reno Air Racing Association, Inc. v. McCord.
2. E.g. in a domestic violence case, where notice might instigate violence. Marquette v. Marquette.
b. Rule 65(b)(2) and (b)(3) claim to govern ex parte TROs but courts have interpreted them to also govern noticed TROs.
i. (b)(2) contains content requirements.
ii. TRO expires at the time after entry—not to exceed 14 days—that the court sets, unless before that time the court, for good cause, extends it for a like period or the adverse party consents to a longer extension.
1. The court can only grant a single extension (so max 24 days).
2. The non-moving party can consent to a longer extension.
iii. (b)(3): After a TRO is issued, a motion for PI must be set for hearing at the earliest possible time, taking precedence over other matters except for older matters of the same character.
iv. (b)(4) on 2 days’ notice to the moving party, the non-moving party may move to dissolve or modify the TRO.
c. Rule 65(a): A PI can only be issued with notice to the other party, and must be granted after a hearing. If the case is simple, the hearing may constitute the trial. And in any event, evidence at the hearing that would be admissible at trial becomes part of the trial record.
d. Rule 65(c) (bond requirement): The court may issue a PI or TRO only if the movant gives security in an amount that the court considers proper to pay the costs and damages sustained by any party found to have been wrongfully enjoined or restrained. The US government is not required to give security.
i. Trial court decisions regarding bond amounts are reviewed for abuse of discretion.
ii. Despite the mandatory nature of the language, courts in some jurisdictions have sometimes waived the bond requirement (typically for indigent or public interest parties). Index Newspapers LLC v. City of Portland; Borough of Palmyra Board of Education v. F.C. Other courts sometimes require a $1 bond to satisfy this requirement (even though $1 is likely not enough to compensate for a wrongful enjoinment).
i. In CA, CCP § 529 additionally explicitly exempts those seeking a restraining order in a domestic violence case from posting bond (state courts).
i. Injunction Bond Rule: “A party injured by the issuance of an injunction later determined to be erroneous has no action for damages in the absence of a bond.” W.R. Grace & Co. v. Local Union.
1. The circuit courts have held that when there is a bond, the bond amount sets a ceiling for recoverable damages by the non-moving party in the case of an erroneous TRO/PI.
2. This rule effectively immunizes a non-moving party from collecting damages for an erroneously issued TRO/PI obtained by the government (probably not the intention of the drafters).
ii. CCP § 529 allows the non-moving party to object to the moving party’s undertaking (bond) as insufficient within five days of service of the injunction, and if the court agrees and the moving party does not file a sufficient undertaking, the court must dissolve the injunction.
iii. Note: Bonding firms will, for a fee, become a surety in order to guarantee bond payment.
iv. “[A] party has been wrongfully enjoined within the meaning of Rule 65(c) when it turns out the party enjoined had the right all along to do what it was enjoined from doing.” Nintendo of America, Inc. v. Lewis Galoob Toys, Inc.
v. Majority Rule on Recovery: “[T]here is a rebuttable presumption that a wrongfully enjoined party is entitled to have the bond executed and recover provable damages up to the amount of the bond.” Nintendo of America. This presumption can be rebutted by showing that it would be inequitable for the non-moving party to get damages.
1. The non-moving party is entitled to compensatory damages that it can prove with a reasonable certainty. Damages cannot be speculative, and punitive damages are not permitted.
a. Note: Most jurisdictions allow the costs associated with defending against the TRO/PI (including attorneys’ fees) to be computed as part of these damages.
e. Rule 65(d)(1) describes the contents and scope of every injunction and TRO.
i. The TRO must state its terms specifically, and have sufficient detail to be followed. This is especially true of an ex parte TRO where the party may not have a lot of time to comply. Reno Air Racing Association, Inc. v. McCord.
f. Rule 65(d)(2) specifies that the order binds the following who receive actual notice of it: (i) the parties, (ii) the parties’ officers, agents, servants, employees, and attorneys, (iii) other persons who are in active concert or participation with anyone described [above].
i. If a party’s agent violates a TRO or PrmI while on actual notice, both the party and its agent can be held in contempt.
ii. Courts have interpreted acting in concert as requiring a nonparty:
1. to know of the judicial decree and nonetheless act in defiance of it (actual notice), and
2. take the challenged action for the benefit of, or to assist, a party subject to the decree (legal identification). Roe v. Operation Rescue.
a. However, mutuality of purpose is not enough. People v. Conrad.
iii. Courts have also held (d)(2) to bind “successors,” and to allow for in rem injunctions, despite no language in the rule mentioning these categories.
E. Removal: If a state case is removed to federal court, federal rules apply. Gil Pharmaceutical Corp. v. Advanced Generic Corp.
F. Substantive Requirements for TROs and PIs (“traditional test,” Winter v. National Resource Defense Council): The movant must show (elements):
a. That he is likely (or “substantially likely”) to succeed on the merits.
b. That he is likely to suffer irreparable harm in the absence of an injunction.
i. Consider:
1. Inadequate legal remedy (some courts treat this as a separate element).
2. Urgent need for preliminary relief.
3. Harm is serious, not trivial.
ii. Deprivation of a Constitutional right is almost always irreparable. Adams v. Baker; Index Newspapers LLC v. City of Portland.
iii. A legal remedy is inadequate if it is unobtainable, e.g. if the defendant is insolvent or indigent.
iv. A legal remedy is inadequate if monetary compensation might be inadequate (e.g. in nuisance cases involving residential property, where such real property is unique and not easily replaceable, see below).
v. A legal remedy might be inadequate if damages are difficult to prove or measure, since damages are only allowed where they can be measured with reasonable certainty. Walgreen Co. v. Sara Creek Property Co.
vi. A legal remedy might be inadequate if repeated conduct requires the moving party to bring a multiplicity of damages actions to assert his rights. Galella v. Onassis.
vii. Legal remedy adequate to enforce its former employees’ violation of a non-compete clause. Morgan Stanley DW, Inc. v. Frisby.
viii. Likely no irreparable harm for cleaning detainees were forced to do, but possible irreparable harm for COVID-19 health risks. Novoa v. The GEO Group, Inc.
c. Balance of the equities (or balance of “hardships”) favors grant of injunction.
i. Whether the moving party would be hurt more if the injunction doesn’t issue, than the non-moving party if the injunction does issue.
ii. Courts can modify the scope of the injunction so that this element is satisfied.
iii. Consider the bond the moving party must post. E.g. hardship potentially greater for a non-moving party who cannot recover against the government for a wrongfully issued injunction because of the injunction bond rule.
d. Public interest favors grant of injunction.
i. When the government is a party, this element/factor “merges” with the “balance of the equities” element/factor. Nken v. Holder. East Bay Sanctuary Covenant v. Trump.
ii. Using external cleaners at detention facilities not in the public interest because it would increase the risk of COVID-19 transmission, and providing detainees with PPE not in the public interest because it would divert scarce resources away from medical workers. Novoa v. The GEO Group, Inc.
G. The Ninth Circuit’s sliding scale or “serious questions” test for TROs and PIs (also used by CA state courts) allows (modifies the first and third elements):
a. There need only be a serious question going to the merits if
b. the balance of the hardships tips sharply in the favor of the plaintiff.
H. A plaintiff will likely use the sliding scale test if he does not have a strong case on the merits, or if there isn’t much established precedent on the issue.
a. On an exam, analyze PIs/TROs under both the traditional test and the sliding scale test.
I. Note: Although the substantive elements for a TRO and a PI are the same, application may differ.
a. On an exam, analyze a TRO and subsequent PI separately, don’t just say the analysis of the PI is the same as the analysis of the previous TRO.
J. Note: The Seventh Circuit has adopted a version of the sliding scale test that goes the other way. E.g. if the TRO/PI presents a slam dunk case on the merits, the court will allow it even if the balance of the hardships does not tip in favor of the plaintiff.
a. Other courts have referred to the sliding test as a “two-way” slide.
b. The Ninth Circuit seems to suggest that there must be at least “serious questions” going to the merits. The Seventh Circuit has used even more relaxed language, allowing only “some likelihood of success on the merits,” although in practice there is not much of a difference.
K. Substantive Requirements for PrmIs (eBay Inc. v. MercExchange, L.L.C.):
a. Actual success on the merits.
b. That he is likely to suffer irreparable harm in the absence of an injunction.
i. Consider:
1. Inadequate legal remedy.
2. Harm is serious, not trivial.
ii. Money cannot compensate for the long-term health effects. Smith v. Western Electric Co.
c. Balance of the equities (or balance of “hardships”) favors grant of injunction.
d. Public interest does not disfavor grant of injunction.
i. The public interest favors protecting workers’ health over saving employers’ money. Smith v. Western Electric Co.
L. Note: Because a PrmI is a final order, no bond is required.
M. Note: Because a PrmI requires actual success on the merits, there is no equivalent sliding scale version of the test.
N. Courts will sometimes consider other factors, e.g. balancing the benefits vs. costs of the injunction. E.g. in Walgreen Co. v. Sara Creek Property Co.
O. There are no categorical rules for the issuing of injunctions, and the decision of whether to issue an injunction must be determined on a case by case basis. eBay Inc. v. MercExchange, L.L.C.
Equitable Defenses
A. These defenses are affirmative and discretionary (even if all the elements are met, a court may choose not to exercise its discretion in disallowing the equitable remedy).
B. Unclean Hands
a. The doors of a court of equity are closed to one tainted with inequitableness or bad faith relative to the matter in which he seeks relief. E.g. Salomon Smith Barney, Inc. v. Vockel.
b. The legal analog is the doctrine of in pari delicto (denies the remedy sought by the plaintiff if the plaintiff and defendant are in equal fault). But whereas the doctrine of in pari delicto looks at the wrongdoing of both the plaintiff and the defendant, the doctrine of unclean hands looks only at the wrongdoing of the plaintiff.
c. A few CA cases have allowed the doctrine of unclean hands to serve as a defense to a legal claim, with the decisions resting on the alleged merger of law and equity. These cases are rare.
C. Laches:
a. The legal analog is the statute of limitations, which is much less flexible.
b. The defendant must show that:
i. The plaintiff unreasonably delayed in bringing the case.
1. A court may sometimes look to the corresponding statute of limitations as a reference for determining what length of delay would be considered “unreasonable.”
2. No unreasonable delay when the plaintiff has continuously pursued the available remedies. Vineburg v. Bissonnette.
ii. The defendant was prejudiced by the delay.
1. Evidentiary prejudice: E.g. loss of evidence, unavailability of witnesses.
2. Expectations-based prejudice: E.g. expenditure of resources in reliance on the status quo ante, transfer of property to a bona fide purchaser.
a. Consider the percentage of estimated total expenditures disbursed at the time of sought. Daingerfield Island Protective Society v. Lujan.
b. Consider whether relief is still practicable. Id.
c. At least one court has suggested that the two elements (which it called “factors”) could slide against each other. Gull Airborne Instruments, Inc. v. Weinberger.
i. “If only a short period of time elapses between accrual of the claim and suit, the magnitude of prejudice required before suit would be barred is great; if the delay is lengthy, a lesser showing of prejudice is required.”
Appeal of Provisional and Permanent Injunctions
A. Interlocutory orders are typically not appealable, but 28 U.S.C § 1292 makes interlocutory orders “granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions” appealable.
B. PrmIs are final orders and appealable by right.
C. TROs are typically not appealable. There are two general exceptions:
a. If the TRO is extended beyond the time allowable for a TRO (some courts treat it as a PI).
b. If the TRO has the effect of a final decision.
i. E.g. if the TRO is a mandatory order to do something, which once done, cannot be undone.
ii. E.g. when there are no factual issues that rationally demand development in the future.
D. The standard of review for an appeal of a TRO, PI, or PrmI is abuse of discretion.
a. Note: Courts are less likely to exercise appellate jurisdiction over the denial of a TRO, and are more likely to exercise appellate jurisdiction over the grant of a TRO (especially one that is mandatory).
E. If the district court issues an injunction, the injunction must be obeyed even if it has been appealed unless it has been stayed.
a. In federal court, a stay of a granted PI is not automatic pending appeal (see FRCP 62).
b. In CA, mandatory injunctions are automatically stayed, and prohibitory injunctions are stayed on a showing of hardship.
F. Alternatively, if an injunction has been denied, the party moving for the injunction can ask for an injunction pending appeal.
a. This is usually granted only for prohibitory injunctions.
b. Federal and state courts do not set automatic injunctions pending appeals.
G. Procedurally, a party planning on appealing must ask the trial court for a stay of an injunction or an injunction pending appeal. Parties can then appeal the trial court decision.
a. A “motions panel” in the appellate court will consider the appeal, but this is not a decision on the merits.
b. A separate “merits panel” will eventually decide the case on the merits.
c. The “motions panel” and “merits panel” usually consist of different judges.
d. The law of the circuit (stare decisis based on case law) is distinguishable from law of the case (where courts, at their discretion, “will generally refuse to reconsider an issue that has already been decided by the same court or a higher court in the same case”). The Ninth Circuit gives no deference to motion panel decisions, which are generally made under time pressure and are susceptible to error. East Bay Sanctuary Covenant v. Trump.
H. In Michigan Coalition of Radioactive Material Users, Inc. v. Griepentrog, a stay of a PrmI was granted after considering:
a. the likelihood that the party seeking the stay will prevail on the merits of the appeal;
b. the likelihood that the moving party will be irreparably harmed absent a stay;
c. the prospect that others will be harmed if the court grants the stay; and
d. the public interest in granting the stay.
I. In Nken v. Holder, the Supreme Court referenced Winter in holding that, when granting a stay of an injunction, there must be more than a “possibility of irreparable injury” (i.e. there must be a likelihood of irreparable injury).
a. However, courts have used a sliding scale test between elements 1 and 3 (as they have in the context of deciding whether or not to grant a TRO or PI).
b. Some courts have maintained that, because of the procedural posture of the case (where the trial court has granted an injunction and decided the case on the merits after review of all the facts), a stay should be granted only on a “strong” likelihood that the party seeking the stay will prevail on the merits of the appeal.
Modifying or Dissolving a Permanent Injunction
A. FRCP 60(b): “On motion and just terms, the court may relieve a party... from a final judgment... for the following reasons: ... (5) ... applying it prospectively is no longer equitable; or (6) any other reason that justifies relief.”
a. This applies not only to PrmIs, but to any final judgment such as consent decrees (settlements involving an agreed upon injunction).
b. A court does not have to modify or dissolve an injunction, but when it does, the standard of review is abuse of discretion.
c. There is no standard test for modification or dissolution of a PrmI as there is for imposing an injunction (Winter or eBay) or for issuing a stay (Nken). The court just needs to decide that the injunction in its current state is no longer equitable.
B. The old standard established prior to FRCP 60(b) stated that “Nothing less than a clear showing of grievous wrong evoked by new and unforeseen conditions should lead us to change what was decreed after years of litigation with the consent of all concerned.” United States v. Swift.
C. Now, only a “significant change in facts or law” is needed for modification. Rufo v. Inmates of Suffolk County Jail. See also Board of Education of Oklahoma City Public Schools v. Dowell.
a. This standard only applies to final orders.
b. Trial courts have much more discretion to modify or dissolve a TRO or PI (and they are dissolved naturally if no action is taken).
c. The decision about whether or not to dissolve a PrmI is an appealable order, and normal processes for obtaining a stay pending an appeal apply.
Contempt
A. Direct Contempt (18 U.S.C § 401(1)): Occurs when a person acts improperly in front of a judge. Summary adjudication is allowed because there is little risk of error (not covered in this class).
B. Indirect Contempt (18 U.S.C § 401(3)): Occurs when a party disobeys a court order (e.g. a TRO/PI/PrmI). Summary adjudication is not allowed.
a. A finding that a party has violated a court order can only be made if the order was clear and ambiguous so as to give the party notice of what it needed to do.
C. Note: Even without 18 U.S.C. § 401, courts have inherent power to enforce its own orders. See Chambers v. Nasco, Inc.
D. Criminal Contempt (indirect):
a. The purpose of criminal contempt is to punish for a prior transgression, and to vindicate the court’s authority by doing so.
b. Because “criminal contempt is a crime in every fundamental respect,” Bloom v. Illinois, a contemnor in this context has all the rights of a criminal defendant, including:
i. The right to a jury trial if the punishment is serious.
1. Imprisonment for more than sixth months.
2. A large fine, but there is no bright line rule (some courts consider the size of the fine in proportion to a party’s ability to pay it).
ii. Proof beyond a reasonable doubt.
iii. Right to competent counsel.
c. For a party to be found guilty of criminal contempt, a party’s violation of the court order must be willful. The court may allow punitive damages.
d. Collateral Bar Rule: A contemnor can still be found guilty of criminal contempt even if the underlying court order is vacated. Walker v. City of Birmingham. This is not true of civil contempt. To avoid criminal contempt, the proper way to challenge an injunction is to appeal it.
i. Exception: If the underlying injunction is vacated for lack of jurisdiction (subject matter or personal jurisdiction), then the court never had the authority to issue the injunction, and even a criminal contempt sanction will be vacated (jurisdictional attack).
ii. Exception: If the underlying injunction is transparently invalid or lacks any pretense to validity, a criminal sanction may be vacated. See In re Providence Journal Co. (finding a prior restraint on “pure” speech transparently invalid; in dicta, the First Circuit clarified that a publisher may need to make a good faith effort to seek emergency relief from the appellate court in order to preserve its right to a collateral attack).
iii. Note: The Walker decision was not based on the Constitution, and therefore does not apply to the States.
1. CA explicitly declined to follow Walker, and allows collateral attacks on criminal contempt sanctions in a broader set of circumstances.
e. Courts have the power to appoint special prosecutors but should generally as a matter of practice refer the matter to the USAO first. Moreover, a court cannot appoint an interested party as a special prosecutor. Young v. United States ex rel. Vuitton et Fils.
i. Young applies to federal courts only (decided based on the Supreme Court’s supervisory authority, not the Constitution). Some states allow the appointment of an interested party as a special prosecutor.
E. Civil Contempt (indirect):
a. Requires proof by clear and convincing evidence.
b. Because this is an action in equity, there is no right to a jury trial.
c. Because the purpose of civil contempt is not punishment, punitive damages are not generally allowed (reserved for criminal contempt).
d. The violation need not be willful, negligence is enough.
e. The judge that issued the underlying court order generally also administers the civil contempt proceedings. This is not necessarily true in criminal cases.
f. If the underlying court order is vacated, then so are any civil contempts associated with it.
g. Civil Compensatory Contempt:
i. Compensatory contempt cannot lead to jail time.
ii. Civil compensatory contempt permits a party to recover attorneys’ fees and other costs associated with the contempt proceedings.
1. Some jurisdictions require a showing of “willfulness” to get attorney’s fees.
2. Most federal courts today do not require a showing of “willfulness” (including the Ninth Circuit).
iii. Compensation can be measured in terms of damages or restitution. Cancer Research Institute v. Cancer Research Society.
h. Civil Coercive Contempt:
i. The party asking for civil coercive contempt must show that the contemnor, having already violated the injunction, is likely to violate or continue to violate the injunction in the future.
ii. A contemnor can also be jailed until he complies, potentially indefinitely. Wronke v. Madigan (the contemnor “holds the keys to the jailhouse” in his own hands and can leave at any time by obeying).
1. When someone is jailed for criminal contempt, the imprisonment is for a definite term (fixed punishment).
iii. Incarceration for civil contempt does require a jury trial. See id.
iv. Incarceration for civil contempt does not carry with it a Sixth Amendment right to a court-appointed attorney (for the indigent). Turner v. Rogers.
v. Civil coercive contempt should only be imposed if it has the possibility of coercing the contemnor.
1. E.g. jail time should not be imposed on a contemnor for failing to pay money to certain parties if the contemnor has no ability to pay.
2. However, refusal to comply despite a lengthy time spent in jail is not necessarily determinative of coercive effect. Sanders v. Shephard.
vi. 18 U.S.C. § 1826(a) (Federal Recalcitrant Witness Act) places an 18-month cap on the maximum period of confinement for civil coercive contempt when the contemnor is a recalcitrant witness in a proceeding before a federal court or grand jury.
vii. The most typical civil coercive contempt imposes a per diem fine which accrues every day until the contemnor complies with the court order.
viii. Civil coercive contempt must always be conditional and purgeable. International Union, United Mine Workers v. Bagwell.
1. A non-purgeable prospective fine is similar to a criminal statute and therefore more criminal than civil in nature.
2. Dicta: A complex injunction makes the need for a jury (for fact-finding) particularly great, and therefore more likely criminal.
3. Ginsburg concurrence: A refusal to vacate a fine payable to the government upon settlement of the parties makes the fines “criminal” in nature.
ix. Courts may get creative with coercive contempt orders. E.g. United States v. Tennessee.
First Amendment Considerations
A. Prior restraints on speech are particularly anathema because:
a. A single judge, rather than a jury, adjudicates the constitutionality of the speech.
b. Timing of the speech can be critical, and a prior restraint can disrupt that timing.
c. It chills speech, even when no legal action is ultimately taken to challenge the prior restraint.
B. E.g. Carroll v. President and Commissioners of Princess Anne (ex parte prior restraint on speech unconstitutional; the Court in dicta noted that an ex parte TRO enjoining speech may be justified in limited circumstances, e.g. to prevent burgeoning violence, or if the adverse party is unavailable).
C. If a state seeks to impose an injunction prohibiting speech, it may not deny a stay pending appeal absent strict procedural safeguards, including immediate appellate review. National Socialist Party of America v. Village of Skokie.
D. Because prior restraints are viewed suspiciously, courts adopted the maxim “equity does not enjoin defamation.” Prohibition of speech that has not already been deemed defamatory is usually considered a prior restraint on speech.
E. However, if a statement has already been adjudicated as defamation (especially if it was adjudicated by a jury rather than a judge, i.e. the jury determination exception), and there is evidence that the same defamation will occur in the future, courts are more amenable to granting an injunction against it. Balboa Island Village Inn, Inc. v. Lemen (CA Supreme Court upheld portions of a PrmI prohibiting specific statements the trial court had found defamatory).
a. Because PrmIs (as opposed to TROs/PIs) are issued after an adjudication at trial, judges are less reticent to issue a PrmI enjoining defamation.
b. But see Willing v. Mazzocone (the PA Supreme Court reversed a PrmI enjoining speech the trial court had deemed defamation, noting that PA had long rejected any prior restraint on the exercise of speech); Kramer v. Thompson (denying a PrmI under similar circumstances, citing Willing, and noting that the judge, not the jury, decided the issue of defamation in the case).
F. Some courts have been more amenable to enjoining defamation that is of private concern. Bingham v. Struve.
G. Courts have generally been willing to issue injunctive relief as part of privacy claims, finding that the First Amendment does not bar injunctions against intrusive privacy violations. Galella v. Onassis.
Nationwide Injunctions
A. An injunction is an in personam order and binds the nonmoving party wherever he goes.
B. If an injunction is violated far from the jurisdiction in which the court sits, the moving party still has to go to the court that issued the injunction to enforce it.
C. The Supreme Court has yet to weigh in on the validity of nationwide injunctions (vs. just having injunctions apply in the jurisdiction in which the court sits).
D. Nationwide injunctions are usually granted when they need to have a nationwide scope in order to give complete relief to the plaintiffs. E.g. East Bay Sanctuary Covenant v. Trump (citing a “need for uniformity in immigration policy”); Innovation Law Lab v. Wolf (citing a need for “uniform relief”).
a. But see City of San Francisco v. Barr (“no reason why limiting the injunction along state boundaries would not grant them full relief”).
Damages
A. There is no need to supervise legal remedies. Legal remedies are enforced by garnishing someone’s wages, or attaching someone’s assets (and not with contempt).
B. Most, but not all, legal remedies are substitutionary (usually substituting money for something else). Some legal remedies are specific (e.g. specific performance of a contract). The reasons for this are mostly historical.
C. Goal of damages is to place the plaintiff in his rightful position.
a. Tort law looks to put the plaintiff back in the position he would have been in had the tort never occurred (compensatory damages).
b. Contract law usually looks to put the plaintiff back in the position he would have been in if the contract had been performed (expectancy interest).
i. Alternatively, it can put the plaintiff back in the position he would have been in if the contract had never been entered into at all (reliance interest).
ii. Finally, it can look to return to the plaintiff any benefit conferred by the plaintiff upon the defendant that would be unjust for the defendant to retain (restitutionary measure of damages, similar to the reliance interest).
D. An award of damages for medical care already being provided, and an award for loss of enjoyment of life, are compensatory and not punitive even though the money is not actually being used for medical care and even though no amount of money can truly compensate for lack of enjoyment of life. Molzof v. United States.
E. Compensatory damages are either general (direct) damages or special (consequential).
a. General damages compensate for harms that are generally sustained under the circumstances (sometimes called noneconomic damages in the tort context).
i. E.g. pain and suffering or emotional distress damages in a tort case.
ii. E.g. the lost benefit of the bargain in a contract case.
iii. The balance due on a contract is usually considered general damages since it is “a natural and probable consequence of the breach.” American List Corp. v. U.S. News & World Report, Inc.
b. Special damages compensate for harms that are special to the individual plaintiff (sometimes called economic damages in the tort context).
i. E.g. medical expenses or lost wages in a personal injury case.
ii. E.g. lost profits other than those that directly arise from a breached contract in a contract case.
F. The difference between general and special damages matters when pleading. E.g. FRCP Rule 9(g) states that “If an item of special damage is claimed, it must be specifically stated.”
G. When a contract is breached, the non-breaching party is entitled to general damages (direct) and reasonably foreseeable special damages (consequential damages within the reasonable contemplation of the parties at the time the contract was formed). Hadley v. Baxendale.
a. Punitive damages are generally not recoverable (no fault for a breach).
b. Emotional distress damages are generally not recoverable unless the breach also caused bodily harm (supporting tortious damages) or the breach is of such a kind that serious emotional disturbance was a particularly likely result or when “emotional tranquillity is the contract’s essence”. Erlich v. Menezes. Rst 2nd of Contracts § 353.
i. E.g. some, but not all, courts allow emotional distress damages for contracts that are tied to a wedding.
i. Note: The economic loss rule (majority approach) prohibits a negligence claim for purely economic loss. When there is no physical injury or damage to other non-contract related property, the plaintiffs can not get tort damages on the basis that the defendant was negligent.
H. When a tort is committed, the victim is generally entitled to both general damages (direct) and special damages (consequential), whether or not the special damages were foreseeable.
a. CA puts a cap on the amount of noneconomic damages that a plaintiff can recover (in medical malpractice cases).
b. CA uses joint and several liability for economic damages and several liability for non-economic damages.
c. Some jurisdictions do not allow an award of special damages without an award for general damages (however small) in personal injury cases, unless the general damages cannot be proved. See Wheeler v. Huston.
I. Nominal damages (e.g. $1).
a. Unavailable in negligence actions, since damages are an element of negligence and meant to be compensatory.
b. Permitted in contract actions as a statement that the defendant breached the contract, even if damages were not proven.
c. Available in intentional torts, where damages are not an element, and where punitive damages can be obtained on top of nominal damages. E.g. Jacque v. Steenberg Homes.
J. FRCP 8(d)(2) allows pleading in the alternative. Multiple inconsistent theories can be claimed. However, the plaintiff cannot knowingly plead inconsistent facts.
a. It may be easier to go after special damages in a tort claim.
b. A contract claim may have a longer statute of limitations.
c. A plaintiff can sue for legal malpractice under negligence, breach of contract, and breach of fiduciary duty theories. General Nutrition Corporation v. Gardere Wynne Sewell.
i. If the legal malpractice did not cause significant damages, a plaintiff may prefer a contract theory in order to get the fees he paid returned (reliance interest). This makes sense when the fees exceed the damages.
Economic Loss Rule
A. Majority Rule: A plaintiff generally cannot bring a claim in tort for strict products-liability or general negligence when he has not suffered harm to his body or “other” property. Such a plaintiff must generally bring a contract claim, and if there is no contract claim, the plaintiff is out of luck.
a. Strict liability/products liability cases. Lincoln General Insurance Company v. Detroit Diesel Corporation et al.; East River Steamship Corp. v. Transamerica Delaval, Inc. (“a manufacturer in a commercial relationship has no duty under either a negligence or strict products-liability theory to prevent a product from injuring itself”).
b. Contract cases for services. Terracon Consultants Western, Inc. v. Mandalay Resort Group.
c. General negligence cases. Aikens v. Baltimore & Ohio Railroad Co.; Southern California Gas Co. v. The Superior Court of Los Angeles County.
d. Note: A person who suffers personal injury or damaged property can only recover from economic results stemming from the personal injury or damaged property.
B. Intermediate Rule: In the case of a defective product, tort recovery for negligence or products liability is allowed for sudden calamitous events that cause a great risk of physical injury even if no physical injury occurred. This turns on “the nature of the defect, the type of risk, and the manner in which the injury [to the product] arose.”
C. Minority Rule: Permits tort recovery for purely economic loss.
D. Exceptions to this rule include:
a. Negligent misrepresentation (some jurisdictions require some sort of privity between the tortfeasor and the victim, others allow intended beneficiaries of the representation to sue, and a small number of jurisdictions like NJ allow any foreseeable victim to sue).
b. Professional negligence (most often applies to legal malpractice, and occasionally accountant malpractice). Whether the exception is recognized depends on the jurisdiction and the profession, e.g. Terracon Consultants Western, Inc. v. Mandalay Resort Group. (not recognized for engineering negligence).
c. When there is a special relationship between the tortfeasor and the victim, e.g. when the victim is the intended beneficiary of a transaction between the tortfeasor and another party. Cases cited by Southern California Gas Co. v. The Superior Court of Los Angeles County:
i. The beneficiary of a will could recover against a negligent notary. Biakanja v. Irving.
ii. A restaurant operator who rented space from a property owner could recover against a contractor hired by the property owner to renovate the rented property. J’Aire Corp. v. Gregory.
E. Note: Negligent infliction of emotional distress requires a physical injury. Inducing breach of contract and interference with prospective economic advantage is not available under a negligence theory (requires at least recklessness).
F. For general negligence, the elements of duty to the plaintiff (a question of law) and proximate cause (foreseeability of the type of harm, and foreseeability of the type of plaintiff) usually limit the extent of damages.
a. The economic loss rule can be seen as a part of still another element requiring that any damages be legally cognizable (with negligence causing only economic harms not cognizable).
b. CA draws more from the concept of duty, placing stricter limits on liability (no duty not to cause purely economic loss). Southern California Gas Co. v. The Superior Court of Los Angeles County.
c. NJ draws more from the concept of proximate cause, allowing liability for “particularly foreseeable” plaintiffs, i.e. “an identifiable class with respect to whom [the] defendant knows or has reason to know are likely to suffer such damages from its conduct.” People Express Airlines, Inc. v. Consolidated Rail Corp.
Measuring Damages
A. Damages need to be proved with “reasonable certainty” (some courts say “substantial certainty”). Mathematical precision is not necessary, but damages cannot be based on speculation or conjecture.
a. Damages in the form of tuition not available when no evidence was introduced that the student planned to enroll in a four-year program, beyond the two-years she already completed. Johnson v. Baker.
B. The requirement of reasonable certainty applies more to the fact of damage than with the extent or amount of damage. Once the fact of damage has been established, courts give a lot of deference to the jury’s decision on the extent of damages. Lewis River Golf, Inc. v. O.M. Scott & Sons.
C. Note: Lost profits are generally not difficult to prove for established businesses, and is harder to prove for new businesses. However, courts have recently become more willing to allow alternative means of proof (e.g. profits of similar businesses).
Collateral Source Rule
A. There are two aspects to the rule:
a. Payments from a collateral source that goes to the plaintiff will not be deducted from the plaintiff’s judgment against the defendant.
i. E.g. scholarship payments likely should not have been deducted from a tuition award in Johnson v. Baker.
b. Evidence of payment from a collateral source must be excluded from a tort case.
B. The rule applies primarily to torts cases. Courts (including those in CA) have sometimes found exceptions and applied the collateral source rule to contract cases when the underlying conduct is tortious, or when there is no danger of a double recovery. Metoyer v. Auto Club Family Insurance Co. (the rule applied when the issuer of a grant to a homeowner was subrogated to the rights of the homeowner with regards to future insurance payments).
C. Courts that adhere to the collateral source rule note that double recovery is not much of an issue because:
a. A victim should be rewarded for paying insurance premiums. Helfend v. Southern Rapid Transit District.
b. Double recovery no longer happens very often because most insurance agreements come with a subrogation clause or otherwise allow the insurance company to recover from the money that the plaintiff succeeded in obtaining from the defendant. Helfend v. Southern Rapid Transit District.
c. The damages award does not factor in the plaintiff’s attorney’s fees (courts that do away with the collateral source rule sometimes allow the plaintiff to introduce attorney’s fees as damages).
D. CA and many other states apply the collateral source rule to gratuitous payments. Arambula v. Wells.
E. Note: CA’s Medical Injury Compensation Reform Act has abrogated the collateral source rule in medical malpractice claims, allowing defendants to introduce evidence of the plaintiff’s collateral source benefits, and prohibiting “collateral sources” from obtaining reimbursement from malpractice plaintiffs.
Defenses to Damages
A. Offset the Benefits Rule:
a. Rst 2nd of Torts § 920: “When the defendant’s tortious conduct has caused harm to the plaintiff or to his property and in so doing has conferred a special benefit to the interest of the plaintiff that was harmed, the value of the benefit conferred is considered in mitigation of damages, to the extent that this is equitable.”
b. Rst 2nd of Contracts § 347(c) requires the nonbreaching party to subtract from the damage award any costs or losses that the nonbreaching party avoided by being excused from the performance of the contract.
c. There are three general approaches to “wrongful pregnancy” / “wrongful birth” cases, Chaffee v. Seslar takes the majority approach:
i. Allow the plaintiff to recover child-rearing costs without any offset for the benefits conferred by the presence of the child since it would be hard to determine such an offset.
ii. Allow the plaintiff to recover child-rearing costs with an offset for the benefits conferred by the presence of the child (more consistent with the Rst 2nd of Torts).
iii. Majority Rule: Only allow the plaintiff to recover for the pregnancy and childbearing expenses (since courts are reticent to label childbirth and its results as “damages”).
B. Avoidable Consequences / Mitigation
a. A plaintiff has a duty to mitigate damages (applies in both contract and tort actions). If the plaintiff does not do so, he is unable to recover for damages he could have mitigated.
i. If the plaintiff does mitigate, the costs incurred to mitigate damages are called incidental damages and are recoverable, but any amount saved by mitigation must be deducted from the overall award.
b. Unless a surgical procedure poses a “peril to life,” “undue risk to health,” or “anguish that goes beyond the bounds of reason,” a mitigation instruction is appropriate if evidence is presented that surgery “offers a reasonable prospect of restoration or relief from the disability”. Albert v. Monarch Federal Savings & Loan Ass’n (balancing the risks of surgery with its benefits).
c. In most jurisdictions, a mitigation instruction is required even when the mitigation would be painful. Snead v. Holloman.
d. A more difficult question involves plaintiffs who refuse medical treatment because of religious beliefs. Many courts punt such difficult questions to the jury.
e. Tort plaintiffs will often argue that the defendant must take the plaintiff as he finds him (“eggshell skull rule”), even if this means the defendant encounters a plaintiff who is less able to comply with treatment recommendations, or has a religious belief preventing him from accepting treatments.
Punitive Damages
A. Punitive damages are available only where the defendant’s conduct is “egregious,” “despicable,” or “deplorable.”
a. Rst 2nd of Torts requires a “willful, wanton, and reckless disregard for the rights of others.”
b. Cal Civ Code § 3294 requires “malice, oppression or fraud”, with “malice” defined as including “despicable conduct which is carried on by the defendant with conscious disregard of the rights or safety of others,” and must be proved by “clear and convincing” evidence.
B. The jury determines the amount of punitive damages based on a number of factors, including most centrally the nature and reprehensibility of the defendant’s conduct. The wealth of the defendant is also a relevant factor (an amount that punishes one entity might not adequately punish another).
a. Different jurisdictions enumerate a number of other factors, e.g. whether the defendant made a profit from his tortious conduct.
b. State statutes may cap punitive damages (either as a set limit or as a set ratio with respect to the compensatory damages). Medical malpractice is often an area that is capped.
C. Due Process places constitutional limits on punitive damages.
a. BMW of North America, Inc. v. Gore enumerates three “guideposts” to determine the constitutional “reasonableness” of a jury award:
i. The degree of reprehensibility of the defendant’s conduct.
1. Look at intent, especially if it is purposeful (vs just knowing). Jacque v. Steenberg Homes.
2. While evidence of the defendant’s conduct towards third parties can be used to determine the reprehensibility of the defendant’s conduct towards the plaintiff, a court cannot punish the defendant for its conduct towards third parties. State Farm Mutual Auto. Ins. Co. v. Campbell (UT could not punish State Farm for its conduct outside the jurisdiction of the state, and UT could not punish State Farm for acts dissimilar to those at issue).
3. The Due Process Clause requires States to provide assurance that juries are not asking the wrong question. Philip Morris USA v. Williams (the trial court was required to allow a jury instruction saying that they could consider the extent of harm suffered by others in determining the reprehensibility of the defendant’s conduct, but not to punish the defendant for the impact of its alleged misconduct on others).
4. The Seventh Circuit has said that “[i]f a tortfeasor is ‘caught’ only half the time..., then when he is caught he should be punished twice as heavily in order to make up for the times he gets away.” Mathias v. Accor Economy Lodging, Inc.
ii. The disparity between actual or potential harm to the plaintiff and the punitive damages award (usually the “ratio” between the compensatory damages award and the punitive damages award).
1. Most jurisdictions allow punitive damages on a nominal damages award. Jacque v. Steenberg Homes (“use of a multiplier is of dubious assistance because the nominal damage award may not reflect the actual harm caused”).
2. 145:1 ratio of punitive damages to compensatory damages was too high, and single digit multipliers are more likely to comport with due process. State Farm Mutual Auto. Ins. Co. v. Campbell.
3. When the compensable harm is slight and difficult to measure (e.g. because a large component is emotional), most jurisdictions will permit a higher ratio of punitive damages to compensatory damages. Mathias v. Accor Economy Lodging, Inc. (permitting a 37.2:1 ratio of punitive to compensatory damages). Conversely, when the compensatory damages are already significant, a large multiplier may not be warranted.
iii. The difference between the punitive damages award and civil or criminal penalties for similar misconduct.
1. $1,000 maximum penalty for “entering or remaining” on the land of another not particularly relevant when it did not contemplate a willful disregard of the plaintiff’s repeated refusal of entry. Jacque v. Steenberg Homes.
b. For federal maritime cases (federal common law), the Supreme Court set a maximum 1:1 punitive to compensatory damages ratio for maritime cases similar to the one in Exxon Shipping Company v. Baker.
c. There are generally no punitive damages in breach of contract cases (unless there is underlying tortious conduct) because efficient breaches of contract are not only permitted, but encouraged. Francis v. Lee Enterprises, Inc.
Liquidated Damages
A. Liquidated damages cannot constitute a “penalty” and are enforced only if:
a. At the time of contracting, actual damages from a breach are difficult to measure.
i. Some courts ignore this requirement, and some commentators disagree with it, reasoning that it seems to conflict with the second requirement and that parties should be free to contract whether or not actual damages are difficult to measure.
b. The specified amount (of liquidated damages) represents a reasonable forecast of the damages that are expected to occur in the event of breach; or is “reasonable in light of the anticipated or actual loss caused by the breach.”
i. The liquidated damages can be a fixed amount, or based on an agreed upon formula.
ii. Posner suggests that the amount of liquidated damages may be unenforceable if it applies regardless of the gravity of the breach (if the gravity of the breach can vary). Otherwise, the liquidated damages may be too high (and punitive) in one situation, or else inadequate in others. XCO International, Inc. v. Pacific Scientific Co.
B. Acceleration clause requiring the defendant to pay the remaining balance for a 10-year license to two luxury seats at Gillette Stadium upheld because the damages were difficult to determine at the outset (unclear how easy it would be for the plaintiff to resell the license), and the sum was a reasonable forecast of damages (anticipating a worst-case scenario, if the plaintiff was unable to resell the the remaining term of the license). NPS, LLC v. Minihane.
C. A $720K liquidated damages clause for missing a deadline was unenforceable when the defendant missed the deadline by only 4 days and when the defendant could have extended the deadline for $50K. Also, the penalty was fixed at $720K whether the defendant missed the deadline by 1 day or 100 days. Energy Plus Consulting v. Illinois Fuel Co.
Measuring Damages
A. Note: A court can ultimately adjust an award of damages up (additur) or down (remittitur). If the court remits an award, the plaintiff can choose to accept it, or decline it and proceed with a new trial.
B. Personal Injury Damages
a. Lost wages (past) and earning capacity (future)
i. This is projected based on work-life expectancy. Although a shorter work-life expectancy projection based on the likelihood of having children is inappropriate when the plaintiff could not have children. McDonald v. United States.
ii. Some courts are reluctant to rely on tables showing reduced earning capacity or reduced work life expectancy for women or minorities because such use may perpetuate inequality.
iii. Courts also make allowance for fringe benefits (e.g. pensions, health insurance coverage, etc).
1. Note: The plaintiff can argue substantial promotion opportunities beyond the ones typical to one in her position if there is evidence. But no evidence was shown in Bernard v. Royal Insurance.
b. Medical expenses (past and future)
i. This is projected until the end of life of the plaintiff, or until the damages cease, whichever comes first. McDonald v. United States (medical treatment, nursing care, medical equipment).
c. Pain and suffering (past and future)
i. This is recoverable, and not “too speculative” as a matter of law.
ii. This is the only type of general damages in a personal injury case.
iii. E.g. the plaintiff’s inability to have children, inability to participate in social functions, loss of self-esteem and dignity, etc. McDonald v. United States.
1. Although future promotions usually factor into lost wages and earning capacity, the plaintiff can additionally argue that a loss of promotions diminishes the pride she would have received with such promotions. McDonald v. United States.
iv. Courts are split on whether a per diem argument for pain and suffering should be allowed. Debus v. Grand Union Stores of Vermont (allowing a suggestion that the jury consider $30/day, or $10/day for each of three elements: pain and suffering, mental anguish, and loss of enjoyment of life; the dissent in Debus argued that it provided the jury with a false sense of preciseness).
v. Courts are split on whether the jury can be charged with providing for loss of enjoyment of life, separately from pain and suffering. Boan v. Blackwell (allowing the jury to consider both, since they are separate). There is a concern that the jury might award damages twice for the same thing.
d. Other miscellaneous special damages (as relevant)
i. E.g. the plaintiff’s need to modify her house to accommodate a disability that resulted from the defendant’s conduct. McDonald v. United States.
ii. E.g. Lost household service capacity, e.g. washing the dishes, laundry, etc. McDonald v. United States (none awarded here because the plaintiff’s husband performs some of them and other health care services for which the plaintiff will be compensated provides some of this as well).
e. The defendant can argue that an injured plaintiff still has a duty to mitigate, e.g. by taking on another job (and not malingering). A plaintiff who has not mitigated will have his damages award reduced by the amount he could have earned. Earl v. Bouchard Transportation Company, Inc. (jury’s generous award suggests it did not believe the plaintiff was malingering).
i. Courts usually will not allow a mitigation argument that envisions the plaintiff working in a completely different and unrelated occupation.
C. Interference with Personal Property (Chattels)
a. When chattel is completely destroyed or otherwise not repairable (e.g. stolen), the plaintiff is generally entitled to the value of the chattel at the time of conversion (assumes that the chattel depreciates over time).
i. The plaintiff must still provide sufficient evidence of the value of the chattel at the time of conversion. Terrell v. Tschirn.
b. When the value of chattel can fluctuate (and appreciate):
i. Majority rule (or NY rule): the plaintiff is entitled to the higher of (see Fawcett v. Heimbach):
1. the market value at the time of conversion; or
2. the highest replacement value between the discovery of the conversion and a reasonable period for replacement.
ii. English rule: permits the plaintiff to recover for the highest value of the chattel between the time of conversion and the time of trial.
c. Note: There is a trend among courts to allow the plaintiff to recover loss of use during the time the plaintiff needs to get the chattel replaced. This was normally reserved for repairable chattel in the past (see below).
d. Rst 2nd of Torts § 928: When one is entitled to a judgment for harm to chattels not amounting to a total destruction in value, the damages include compensation for
i. the difference between the value of the chattel before the harm and the value after the harm or, at his election in an appropriate case, the reasonable cost of repair or restoration, with due allowance for any difference between the original value and the value after repairs, and
1. In Farmers Insurance Co. v. R.B.L. Investment Co. the court awarded a dealership whose car was damaged the cost of repair as well as the depreciation of the car after repair.
ii. the loss of use.
1. Loss of use can be measured by (1) lost profits; (2) cost of renting substitute property; (3) the fair rental value of the plaintiff’s property; or (4) interest.
2. In Farmers Insurance Co. v. R.B.L. Investment Co., the court awarded a dealership for the interest on a car loan while the car was being repaired (and therefore could not be sold).
e. The cost of repair must be reasonable and may not be appropriate when it is excessive.
i. Many courts will find repair costs to be unreasonable when they exceed the difference in value of the chattel before and after the harm.
1. Although in some situations, courts routinely allow recovery up to the value of the chattel (e.g. in auto insurance cases).
ii. Courts will usually find repair inefficient and unreasonable if the repair cost exceeds the replacement cost (or the total value of the chattel).
iii. However, courts are more willing to allow repair costs that exceed these ceilings if the item is not fungible, has no market, or is otherwise difficult to replace. Or if the compensatory damages are measured by the value of the property to the owner (see below).
iv. Courts will also allow repair costs to exceed these ceilings when the damaged property is being used to produce income, and the plaintiff is attempting to protect the flow of income.
v. Note: Even if the plaintiff recovers the cost of repair, the plaintiff does not need to repair. Courts will sometimes look at how likely it is for the plaintiff to repair.
vi. Note: Repair costs are general damages, and the ceilings on these general damages do not apply to special damages (e.g. loss of use, or in some cases, emotional distress for reckless or intentional damage to chattel).
f. The value of chattel is usually determined by “fair market value,” but in circumstances where this is not a fair measure, or when there is no market for the chattel, courts will allow other measures (e.g. value to the plaintiff).
i. If the plaintiff is a consumer of the damaged chattel, then FMV is measured with respect to the retail market. If the plaintiff is a merchant, the FMV is measured with respect to the wholesale market.
ii. Many courts will allow the plaintiff to testify as to the value of his property. All courts will allow the plaintiff’s testimony when the measure of value is the value personal to the plaintiff.
iii. Courts will use a “value” personal to the plaintiff measure for used clothing or household goods. DeSpirito v. Bristol County Water Co. (replacement costs over-compensatory and FMV under-compensatory). But generally, the personal value to the plaintiff must exclude any sentimental value that the plaintiff might place on it.
1. Factors to consider are the “cost of an article when new, the length of time it has been in use, its condition at the time of the loss or injury, the expense to the owner of replacing it with another item of a like kind and in a similar condition, and any other facts which will assist in determining the worth of that article to its owner at the time of the injury.” DeSpirito v. Bristol County Water Co.
iv. Some courts (minority view) have allowed for recovery of sentimental value in certain situations, e.g. when the sentimental value would not be peculiar to the plaintiff (i.e. “those items generally capable of generating sentimental feelings” like heirlooms, family papers and photographs, handicrafts, and trophies). Campins v. Capels.
1. The amount assigned to sentimental value must also be sensible. E.g. the court in Campins v. Capels allowed recovery for sentimental value when the resulting recovery was only slightly above the established range of replacement values.
g. Emotional distress damages are generally denied for negligent damage to personal property, but may be allowed for reckless or intentional damage to personal property, depending on the facts.
i. While emotional distress damages are not available for negligence, they are available “when distress is the result of a defendant’s commission of the distinct torts of trespass, nuisance or conversion” (intentional torts). Gonzales v. Personal Storage, Inc.
ii. Note: In most jurisdictions, pets are classified as chattel. So emotional distress damages are not available for the negligent killing of a pet, but may be available for the intentional killing of a pet.
D. Interference with Real Property
a. If real property is harmed in an irreparable manner (e.g. pollution by a toxic substance that cannot be removed, it can never be completely destroyed), the owner of the real property is entitled to the difference in value before and after the harm.
b. Rst 2nd of Torts § 929 (applies to any interference with real property, including trespass and nuisance):
i. If one is entitled to a judgment for harm to land resulting from a past invasion and not amounting to a total destruction of value, the damages include compensation for
1. the difference between the value of the land before the harm and the value after the harm, or at his election in an appropriate case, the cost of restoration that has been or may be reasonably incurred;
2. the loss of use of the land; and
a. E.g. the decrease in rental value of the land.
3. discomfort and annoyance to him as an occupant.
a. When the plaintiff has recovered for a decrease in the rental value of the land, compensation for the discomfort and annoyance to the plaintiff has been criticized as duplicative.
b. On the other hand, this type of recovery has been described as the owner’s personal interest separate from his proprietary interest in the real property.
c. Note: This is unavailable to an owner who is not an occupant of the damaged property (e.g. if he is renting it out). See cmt e.
ii. If a thing attached to the land but severable from it is damaged, he may at his election recover the loss in value to the thing instead of the damage to the land as a whole.
c. Recovery for the cost of restoration must be reasonable.
i. Courts typically will not allow restoration costs greater than the diminution in value where the property is held for investment purposes only.
ii. But where the property is held for personal purposes, courts will typically allow restoration costs not “wholly disproportionate to the value of the land.” Myers v. Arnold. This usually means a ceiling up to the value of the property, Heninger v. Dunn. But in rare cases, courts have allowed recovery for more than the value of the property.
iii. Note: The “offset the benefits rule” allows the plaintiff’s claim for damages to be diminished by the amount of the benefit received. But this is only to be done when it would be “equitable” to do so.
d. Emotional distress damages are generally not available for interference with real property, except for some instances where the interference is with residential property that the owner is an occupant of.
Nuisance
A. A nuisance occurs when a landowner uses his land in such a way that significantly interferes with the use or enjoyment of another's property.
a. “Whether a use is unreasonable to the point of a nuisance depends on factors such as the locality, character of the neighborhood, nature of use, extent of injury, and effect upon enjoyment of life.” Williams v. Monsanto Co.
b. Whether a nuisance exists is a question of fact for the factfinder.
B. Trespass v. Nuisance:
a. A trespass is an intentional tort, a nuisance does not have to be intentional.
b. Trespass involves an invasion of land in a tangible way. A nuisance can be caused by an intangible invasion.
c. The tort of trespass is designed to protect a landowner’s right of possession (and to exclude others), whereas the tort of nuisance is designed to protect a landowner’s right to use and enjoy his land.
C. Rst 2nd of Torts § 929 (see above) also applies to nuisance. The typical remedy is the diminution of the value of land caused by the nuisance, but in some instances, a plaintiff may recover the cost of restoration if the nuisance is “temporary” (i.e. can be evaded or undone).
a. For “temporary” nuisances, a plaintiff can typically recover not just for restoration, but also for the reduced value of the land during the time of harm (usually measured by the reduced rental value). Pate v. City of Martin.
i. The same rules regarding a potential ceiling on recovery in trespass cases apply to nuisance cases as well.
b. For “permanent” nuisances, the plaintiff is limited to recovery for the diminution of value of the land and loss of use.
D. When a nuisance is ongoing, plaintiffs will often seek injunctive relief.
a. It is generally easier to prove a likely success on the merits (i.e., if a nuisance exists) and irreparable harm.
b. It is more difficult to prove a balance of the equities favoring the plaintiff and the public interest favoring (or not disfavoring) the plaintiff when the defendant benefits its surrounding communities. See Escobar v. Continental Baking Co.
E. Note: Whether the plaintiffs “came to the nuisance” factors into whether the plaintiffs have a valid cause of action, since the existence of a nuisance depends on the existing locality and character of the neighborhood.
a. Even if there is a valid cause of action, “coming to the nuisance” may preclude recovery for diminution of value, since the property value was arguably not diminished after the plaintiffs moved in. See Escobar v. Continental Baking Co.
Restitution
A. The remedy of restitution can be either legal or equitable. Rst 3rd of Restitution and Unjust Enrichment attempts to do away with the distinction between legal and equitable forms of restitution.
a. In most states that recognize a distinction between legal and equitable forms of restitution, no jury is available for an equitable form of restitution.
i. Some states allow juries for some forms of equitable restitution.
b. But even states that recognize such a distinction generally allow an equitable form of restitution even when a legal remedy is available and adequate. A minority of jurisdictions still require a showing that legal remedies are inadequate.
B. Rst 3rd of Restitution and Unjust Enrichment § 1: “A person who is unjustly enriched at the expense of another is subject to liability in restitution.”
C. Restitution is not just a remedy. It can be a substantive theory of recovery (i.e. its own cause of action, usually called “unjust enrichment”). The elements of the independent cause of action, as well as the elements to consider when determining the restitutionary remedy, are:
a. The defendant has been enriched by the receipt of a benefit.
b. The defendant’s enrichment is at the plaintiff’s expense.
c. It would be unjust to allow the defendant to retain the benefit.
D. The measure of the plaintiff’s recovery is typically the amount of the defendant’s “unjust” gain, rather than the amount of the plaintiff’s loss.
a. The defendant’s “unjust” gain is not always measured by money taken from the plaintiff, but can be measured by money that the defendant saved. E.g. Olwell v. Nye & Nissen Co.
b. Courts will typically award higher restitutionary awards the more wrongful the defendant’s conduct is (and therefore, the more “unjust” his gain, or the greater portion of his gain that can be considered “unjust”).
c. Court’s will typically look at whether the defendant is a “conscious wrongdoer.” For example, if the defendant is a conscious wrongdoer, courts have sometimes said that the method of tracing to be used in determining an equitable restitutionary remedy is the one that is most beneficial to the plaintiff (see below).
d. Rst 3rd of Restitution and Unjust Enrichment § 49(3), cmt b, would limit the plaintiff’s recovery against an innocent recipient to the amount of the claimant’s loss. E.g. G&M Motor Co. v. Thompson (traced life insurance proceeds capped at the amount of the plaintiff’s loss, where the recipients of the proceeds were innocent).
E. If there is a valid and enforceable contract that governs the situation, then restitution is unavailable as a separate cause of action.
a. But where a contract does not govern, the restitution remedy is available even if a valid tort can be claimed (e.g. Olwell v. Nye & Nissen Co.).
b. Additionally, restitution can be obtained when there is no breach of contract or underlying tort. E.g. Kossian v. American National Insurance.
F. There are three main areas of restitution:
a. Quasi-Contract (includes quantum meruit and assumpsit) (legal)
i. This is an implied-in-law contract, which isn’t a “real” contract. This is in contrast to an implied-in-fact contract which is a “real” contract (where offer, acceptance, and consideration “may be inferred wholly or partly from conduct.”).
1. An implied-in-fact contract is a standard contract with the same force as an express contract, and does not require a showing of “enrichment.” Bastian v. Gafford.
2. Note: Where an implied-in-fact contract exists, the plaintiff cannot claim an implied-in-law contract. Although the plaintiff may be able to argue both in the alternative. Crawford’s Auto Center, Inc. v. Pennsylvania.
ii. A quasi-contract claim results in a legal remedy involving a money judgment. It is enforced like other legal judgments, e.g. via judgment liens.
b. Constructive Trust (equitable)
i. Rst 3rd of Restitution and Unjust Enrichment § 55(1): “If a recipient is unjustly enriched by the acquisition of legal title to specifically identifiable property at the expense of the claimant or in violation of the claimant’s rights, the recipient may be declared a constructive trustee, for the benefit of the claimant, of the property in question and its traceable product.”
1. This remedy is available if the plaintiff is looking to recover complete title to specifically identifiable property (real or personal).
2. If the plaintiff is successful, the defendant is treated like a trustee holding the property in trust for the plaintiff, and must generally turn it over immediately.
ii. Cash that is traced may be considered specifically identifiable property, even when it has been mixed in with other money, and the plaintiff can seek a constructive trust over a specific amount of cash (instead of an equitable lien over a larger pool of money), or whatever the cash is traced to. G&M Motor Co. v. Thompson (embezzled money traced to life insurance premiums, and later to life insurance proceeds); Scrushy v. Tucker (bonus traced to the defendant).
iii. The specifically identifiable property can be traced from the defendants’ inequitable use of confidential information to mineral interests (Hunter v. Shell Oil Co.) or profits on the sale of a drug (Massachusetts Eye and Ear Infirmary v. QLT Phototherapeutics, Inc., plaintiff obtained a royalty).
c. Equitable Lien (equitable)
i. Rst 3rd of Restitution and Unjust Enrichment § 56(1): “If a recipient is unjustly enriched by a transaction in which (a) the claimant’s assets or services are applied to enhance or preserve the value of particular property to which the recipient has legal title... the claimant may be granted an equitable lien on the property in question.”
1. This remedy is available if the plaintiff is looking to recover an interest in specifically identifiable property (real or personal), but where it would not be just for the plaintiff to acquire complete title in the property.
2. An equitable lienholder is a high priority lienholder. Such a lienholder may force the sale of the specifically identifiable property on which he has acquired the lien in order to recoup his due portion (depends on the facts and on law that varies by jurisdiction).
ii. Although the measure of plaintiff’s recovery is typically the amount of the defendant’s gain, it is not uncommon in equitable lien cases for the recovery to be measured in terms of the value of the plaintiff’s contribution. E.g. Verity v. Verity.
G. The equitable forms of restitution (see above) both require tracing. The property that the plaintiff seeks to impose a constructive trust or equitable lien on does not have to be the property that the plaintiff originally lost.
a. E.g. the doctrine of trust pursuit, or tracing, can be applied to proceeds converted from a fraudulently acquired restaurant, to its charred remains, to the insurance proceeds.
b. When money has been traced to commingled funds, courts sometimes use the “lowest intermediate balance rule,” but this method is not proper when it elevates the plaintiff’s claims over the claims of others similarly situated (whose money was also commingled with the plaintiff’s). In re Foster.
c. The type of tracing used may sometimes be determined in part by whether the defendant was a “conscious wrongdoer.”
i. Rst 3rd of Restitution and Unjust Enrichment § 59(2)(a): “If property of the claimant has been commingled by a recipient who is a conscious wrongdoer... (a) withdrawals that yield a traceable product and withdrawals that are dissipated are marshaled so far as possible in favor of the claimant.”
H. Defenses to claims in unjust enrichment.
a. Plaintiffs cannot recover if they acted as a volunteer or officious intermeddler. Hi-Land Apartments, Inc. v. City of Hillsboro.
i. Note: Some courts have allowed restitution (quantum meruit), where the plaintiff rendered services under emergency conditions to protect the well-being of a person or property of another. E.g. if a physician renders emergency life-saving treatment to the defendant, the expectation is that the defendant would have agreed to the quasi-contract.
b. Plaintiffs cannot recover for services rendered without an expectation of compensation.
i. Whether there is an expectation of compensation is an objective standard.
ii. The expected compensation does not need to be in the form of money, can be in the form of a decision to enter into a joint operating agreement. Vortt Exploration v. Chevron U.S.A.
iii. No expectation of payment for work rendered in Dusenka v. Dusenka.
Declaratory Judgments
A. Declaratory Judgments (“DJs”) are similar to injunctions, but are much milder because they do not require anyone to do anything and are not enforced with contempt.
a. Unlike an injunction, a DJ does not require irreparable harm or a showing of the inadequacy of other remedies.
B. DJs were created by statute, and are neither legal nor equitable.
a. There is no special rule about whether a jury trial is available, but jury trials may be available (e.g. to determine facts, when a jury would normally decide such facts).
C. The Federal Declaratory Judgment Act (1934) was enacted to give courts the ability to issue DJs, which “have the force and effect of a final judgment or decree and shall be reviewable as such.”
a. DJs can only be issued “[i]n cases of actual controversy” (so as not to violate Article III standing requirements).
i. There must be a real dispute (there must be adverse parties, and the DJ, must concern specific facts that are not merely hypothetical).
ii. A DJ interpreting an insurance policy is appropriate when a lack of such interpretation requires the insurer to maintain $20K reserves in anticipation of future liability. Aetna Life Insurance Co. v. Haworth.
iii. When a third party sues an insured party for injuries sustained in an automobile accident that might be covered by an insurer, a DJ interpreting the insurance policy is appropriate because the insurer has an actual controversy with both the insured and the third party. However, this is not enough to enjoin a pending state action by the third party against the insured. Maryland Casualty Co. v. Pacific Coal & Oil Co.
b. In the federal system, district court decisions to issue or not issue a DJ are reviewed for an abuse of discretion.
i. It is within a district court’s discretion to stay or dismiss a DJ when there is a parallel proceeding in state court that addresses the same issues that the DJ would resolve, especially when the issues concern state law. This prevents duplicitous and uneconomical court proceedings, and respects principles of federalism and comity. Wilton v. Seven Falls Co. However, it is unclear how far this discretion extends when there is not a parallel state proceeding.
ii. The Court notes that a stay is preferable to a dismissal when the “basis for declining to proceed is the pendency of a state proceeding, because it assures that the federal action can proceed without risk of a time bar if the state case, for any reason, fails to resolve the matter in controversy.” Id.
c. Federal courts will generally refuse to enjoin or issue a DJ about the constitutionality of a state statute where there is an ongoing state action where that question is being answered. Federal courts will generally give the highest state court an opportunity to interpret the statute first (e.g. a narrow interpretation may allow it to survive constitutional attacks).
i. However, if a state prosecution under the statute is not underway, and there is a clear and legitimate threat of prosecution under the statute that is preventing a party from acting (objectively), then federal courts are more likely to entertain requests for a DJ. Steffel v. Thompson.
d. The threat of enforcement of a contract or other agreement by a private party is enough to give rise to standing to seek a DJ interpreting the contract or agreement. MedImmune, Inc. v. Genentech, Inc.
e. Note: FRCP Rule 57 allows a court to order a speedy hearing of a DJ action.
D. Cal. Code of Civil Procedure § 1060 is similar.
a. However, a DJ is unavailable in CA to interpret a will or trust.
b. Applies to “cases of actual controversy” (to satisfy the state analogue to Article III, since Article III only applies to federal courts).
c. DJs can be sought “alone or with other relief,” and can be sought “whether or not further relief is or could be claimed at the time.”
d. DJs “shall have the force of a final judgment.”
Law and Equity Merger
A. Seventh Amendment: “In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.”
a. The Seventh Amendment only applies to federal courts.
b. Historically, under the Seventh Amendment, a jury was available in civil cases for legal claims and remedies, but not for equitable ones.
B. Calif. Const. Art. I, § 16: “Trial by jury is an inviolate right and shall be secured to all, but in a civil cause, three-fourths of a jury may render a verdict...”
a. Although the CA Constitution does not mention a distinction between legal and equitable action, CA case law makes clear that this constitutional right only covers “actions at law.”
C. In 1938, the FRCP was modified to eliminate federal courts' separate jurisdiction over suits in equity, i.e. it “merged” law and equity (procedurally). Most states have done the same.
a. A party seeking only equitable remedies has no right to a jury in federal and all state courts. A party seeking only legal remedies has a right to a jury in federal and all state courts.
b. However, jurisdictions differ on how to classify a claim or remedy as “legal” or “equitable,” and how to handle “mixed” cases involving both legal and equitable remedies.
D. Classifying a case or claim or remedy as “legal” or “equitable.”
a. Federal courts (and many state courts) resolve borderline cases/claims/remedies as “legal”, using the remedy being sought as the primary consideration. In other words, federal courts interpret cases/claims/remedies so as to maximize the preservation of the right to a jury trial.
i. Although a derivative suit is equitable (originally established by courts of equity), plaintiffs seeking to enforce a company’s legal rights have a right to a jury trial because the remedy sought is legal. Ross v. Bernhard.
ii. “As our cases indicate, the ‘legal’ nature of an issue is determined by considering, first, the pre-merger custom with reference to such questions; second, the remedy sought; and, third, the practical abilities and limitations of juries.” Id.
1. “Of these factors, the first, requiring extensive and possibly abstruse historical inquiry, is obviously the most difficult to apply.” Therefore, in practice, the remedy is often the most important determinative factor.
2. Some lower courts and scholars interpret the third factor as possibly justifying the denial of a jury right if the case is too complex.
3. Just because a statutory right was not present in 1791 does not mean that there is no jury right for such rights (courts in the past often recognized a right to a jury trial for newly created statutory rights).
4. If a statute explicitly grants the right to a jury trial, then the statute controls. Otherwise, courts decide using the principles enumerated above.
iii. Right to jury trial when the plaintiff sued under Title VIII of the Civil Rights Act and sought compensatory and punitive damages. Curtis v. Loether.
iv. First Circuit found a right to a jury trial even when the plaintiff was asking for back-pay, analogizing back pay to compensatory damages typically determined by juries in tort actions. Santiago-Negron v. Castro-Davila.
1. Note: The lower federal courts are split on whether claims seeing reinstatement and backpay give rise to a jury trial right.
b. Many state courts (including CA) find no right to a jury trial where either the underlying cause of action or the remedy is equitable.
i. The CA Supreme Court in C & K Engineering Contractors v. Amber Steel Co. stated that where the “gist” of the action or claim is equitable, there is no right to a jury in that action or claim. The “gist” of the action is determined by looking at “the totality of the pleadings.”
1. The remedy sought is relevant but not determinative; the historical origin of the cause of action seems to be most important.
2. The “gist” of the action test is applied inconsistently, and many cases applying the test have numerous dissents.
ii. IA Supreme Court found no right to a jury trial for a shareholder derivative lawsuit in Weltzin v. Neil, rejecting Ross v. Bernhard.
1. A CA appellate court found similarly in Caira v. Offner even when the plaintiffs sought punitive damages. The CA Supreme Court has not yet ruled decisively in this context.
2. Note: It is unclear whether other states would similarly deny a jury trial in shareholder derivative suits.
iii. CA Supreme Court found no right to a jury trial in a breach of fiduciary duty suit (cause of action created in courts of equity). Interactive Multimedia Artists vs. Superior Court of Los Angeles County. The fact that the relief sought was legal was a consideration but not determinative.
E. Handling “mixed” cases involving both legal and equitable claims and remedies.
a. Federal courts (and many state courts) use the jury first, judge second approach. Legal claims/remedies are tried first to the jury. Afterwards, the judge decides the equitable claims/remedies, bound by the jury’s determination of contested facts (as long as the jury determination is adequately supported by the evidence).
i. This approach is the most protective of the right to a jury trial.
b. Most state courts follow the equitable clean-up doctrine: Once a court has “equitable jurisdiction” (i.e. if the equitable issues predominate), the judge decides everything and there is no right to a jury trial.
i. This was the old rule in federal courts, established by the Supreme Court, and was later reversed as not being sufficiently protective of the Seventh Amendment right to a jury.
ii. Under this approach, the judge decides whether equitable issues predominate, and if so, decide the entire case.
1. The casebook on p. 1404 note 3 enumerates a list of factors that some courts consider when determining whether equitable issues predominate.
iii. This approach is the least protective of the right to a jury trial.
c. A small number of state courts (including CA) follow a judge first, jury second approach, where the equitable claims/remedies are decided first by the judge, and the jury, bound by the judge’s factual findings, decides the remaining legal claims/remedies.
i. Note: CA courts have discretion to seat and often utilize advisory juries in such cases to resolve contested facts on the equitable claims/remedies. The judge does not have to follow the advisory jury’s findings, but often does.
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