Remedies Outline
Remedy: the nature of relief that is available to a person (what they are entitled to). Need to measure and quantify that relief. 
*Outlining a Remedies answer
· Always cover: (even if not likely, say why not)
· Rights
· Liability
· Ex: inducing breach of k, interference, defamation, other torts, etc.
· Remedies
· Damages
· Restitution
· Injunction
Remedies from a Functional Perspective
· Damages (law) – compensate for losses – money serves as a “substitute” to “make the plaintiff whole.”
· Coercive (equity) – force the defendant to do/not do something.
· In a tort case, an injunction preventive or restorative (prohibitory or mandatory).
· In a contract case, specific performance to force the breaching party to perform. 
· Also called “specific” relief.
· Restitution – goal is to disgorge any ill-gotten gains.
· First, decide if there is unjust enrichment (the substantive problem).
· If yes, then decide how to disgorge it.
· Declaratory remedies – what are each parties rights without the court actually awarding damages or ordering anything.
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The “Rightful Position”
· Plaintiff – If D had never violated the law…
· Defendant – where would the defendant be absent the violation.
Where There Is A Right, There’s A Remedy!
· The enforcement power of remedies is the quality that converts pronouncements of ideals into operational rights.
· If law/statute has no remedy for violation, it’s just “advice or recommendations”.
· Lack of remedy dilutes the substantive value of the declared right.
· Rights define social relations and promote well being in the broadest sense.
· Creating a remedy is not a “mechanical or formulaic”… (esp in terms of public law) and requires “judgement” and “discretion”
· So better to say “where there is a right, there may be multiple remedies”
· Two major themes we will explore throughout the course…
· 1. What criteria determine where a remedy is meaningful?
· 2. Are the questions that arise in the design of a remedy legislative in character, or are they amenable to judicial resolution?  [Federalism…    Separation of powers… ]
Litigating the Remedy in court - vocab
· Jurisdiction = federal court power to hear the case
· Standing = right person to bring action; personally harmed ?
· Cause of Action = facts state legal claim that’s actionable in in court
· Liability = court determines Def ’s legal responsibility
· Remedy or Relief = various remedies that fed court may make available
I. Remedies in Public Law
· Involves govts, social policy and broad issues rather than individual private Contract or Torts right.
· Most modern civil cases NOT between two private parties…
· Rise of Equitable relief – “fairness” and balanced outcomes as opposed to “winner/loser” due to the highly discretionary nature.
· Judicial decrees now not just a one-shot remedy; seek to adjust future behavior and not just to compensate for past wrongs.
Bivens - Bivens sought emotional distress damages ($) for 4A [search+seizure] violation (Civil; not criminal)
· Decision affirms the basic principle of the court’s inherent judicial power to provide a meaningful remedy for every right  [here, $]. Cong had NOT said can’t be sued for $ for a 4A violation.
· Aftermath of Bivens: Exceptions mostly swallow the Bivens rule denying the implied remedy if “special factors counsel hesitation” or if there is “availability of alternative relief ”
Implying remedies for Statutory violations?
· If Fed statutes create a right but doesn’t mention a remedy?
· USSC moving away from “COA will be made available anytime the court views it ‘necessary or appropriate’” to effectuate a statutory scheme (Bivens – Harlan)
· New test: 
· 1. Was P the intended beneficiary of the statute?
· 2. Legislative intent
· 3. Legislative scheme
· 4. Area of law left to state control
II. Injunctions
· Definition: An order that directs Defendant’s behavior to prevent future harm
· Order to…
· Act (Mandatory/Affirmative Injunction)  - OR -  Not act (Prohibitory/Negative Injunction)
· PROSPECTIVE: operates in future
· MODIFIABLE: can change or terminate injunction
· ENFORCED: by contempt
· In personam order – personal order to the Def
· Injunctions Overview:
· Nature of Injunction
· Equitable Relief
· Goal: Protect the P’s Rightful Position
· 4 types of permanent relief
· Qualifying for Injunctions
· Prerequisites: threat harm, irreparable injury (harm)
· Balancing the Equities
· Other - $ inadequate, public interest, practical/feasible?
· Scope
· Proportional: Scope of Inj = Scope of Harm [shouldn’t be overbroad, or not enough]
· Enforcement: Modification; Contempt
Equitable Relief
· Injunction is an equitable remedy
· What is “equity”
· General fairness, judge has discretion
· Jurisdiction: rules & remedies historically by equity courts
· Why Law/Equity distinctions matter today?
· Equity decided by court/judge   [Jury trial – legal only]
· Remedial defenses
· Statutes – some authorize only “equitable relief”
Equitable Discretion
· Flexible, balanced judicial decision making process
· “The essence of equity jdx has been the power of the judge to do equity (fairness) and to mould each decree to the necessities of the particular case. Flexibility rather than rigidity has distinguished it. The qualities of mercy and practicality have made equity the instrument for nice adjustment and reconciliation bw the public interest and private needs as well as bw competing private claims.” Hecht
· Hecht key takeaways: Courts have great flexibility in framing injunctions
· Courts should not read statutes to limit traditional equity practices unless the legislature clearly states that it intends to do so.
GOAL of Injunctions → protecting P’s rightful position
· Rightful position: Position plaintiff would have been in but for the harm
· Foundation of all the materials on injunctions (also compensatory damages)
· Not the original position before the harm
· Determining the Rightful Position: Aim of Injunction must begin with careful framing of P’s right
· Mt. Healthy v. Doyle - TC put him in BETTER than Rtful pos (rehire, backpay, tenure - can’t fire him)
· Sup crt sends back to lower crt for reconsideration 
4 TYPES OF INJUNCTIONS
· HOW Injunctions Protect the Rightful Position using different types of measures
· PREVENTIVE – stops ongoing harm
· REPARATIVE – undoes the ongoing consequences of harm
· PROPHYLACTIC – imposes additional protective measures to address facilitators of continuing harm 
· → so this type of harm does not happen again
· STRUCTURAL – alters the structure of a large public or private institution. Ex: prisons/hospitals/schls
· (( Each TYPE differs in character & purpose ))
PREVENTIVE INJUNCTIONS
· Designed to stop harm
· Simplest of all types: “STOP THE HARM”      [Prevent Harm]
· E.g. Company must stop discrimination on the basis of sexual orientation
· But P does not necessarily get a reparation
REPARATIVE INJUNCTION
· “Repairs” or undoes or corrects the past by stopping the continued consequences of harm
· Correct the present by undoing effects of past wrong
· Prevents ongoing CONSEQUENCES of harm
· Eg. Company that discriminated in promotion decision must promote EE to position of sales manager. 
· Mt Healthy v. Doyle case
PROPHYLACTIC
· Prevents harm by imposing precautions or safeguards to address facilitators of harm
· Safeguard P’s rights by ordering behavior that is not otherwise required by law
· Eg. Co. must adopt non-discrimination policy/train employees on sexual orientation discrimination 
· Rizzo v. Goode - Issue: Did the district court exceed its authority when it required Ds to submit a program for improving the handling of citizen complaints alleging police misconduct? 
· → YES. Not fair to ask the city to fix the problem, when the specific officers were the problem.  [Also, some federalism concerns]
· Facilitators PROPHYLACTIC → Prevent harm PREVENTIVE  → Repair Consqnces REPARATIVE
STRUCTURAL INJUNCTION
· Prevents harm by restructuring or changing institution which itself is harm
· Designed change structure of institutional harm
· Brown v. Plata - Severe overcrowding of CAs prisons, lack of resources. Crt found CA “prison medical care system broken beyond repair,”  “unconscionable degree of suffering+death.” 
· May crt impose lmts on overcrowding of prisons to remedy a violation of prisoners' 8A rts?
· Hold: Yes. Jails were running at 200%, court issued an injunction to go down to 135%.
**QUALIFYING FOR INJUNCTIONS: The 4 Part Test**
· 1. IMMINENT THREAT OF HARM
· 2. IRREPARABLE INJURY
· Legal remedy ($) inadequate
· 3. BALANCE OF THE HARDSHIPS:
· Defendant’s Undue Burden must not weigh more
· 4. PUBLIC INTEREST 
· Do we want to have this type of an injunction? 3rd parties? Public policy?
· Also consider → Practicality? Feasibility?
· Will this require a lot of oversight? Are we experts in this area? 
1. THREAT OF HARM
· Plaintiff faces threat of real imminent harm
· Real = facts, not subjective personal fear, not hypothetical
· Imminent = future, immediate (not too early or too late)
· Harm = violation of parameters of law [legal harm based on a legal right]
· Est. threat by past violations, continuing violations or explicit threat before a court can issue inj. Rizzo 
· Lyons - officers applied chokehold even tho P not resisting, caused damage to his larynx.
· Live case or controversy (standing)? → Crt said no “immediate” threat of harm – no Jdx!
· Key: good ex of how court used standing to argue lack of threat of harm to deny an injunction
2. IRREPARABLE INJURY
· Equity only prevents injury irreparable at law 
· “Irreparable” = no adequate legal remedy [$ damages would not be adequate]
· Q: Are there adequate damages available?
· When Damages are “Inadequate” = Irreparability
· - D can’t pay: judgment proof or immune
· - Damages difficult to measure
· - Unique property (Land, Specific Performance, UCC)
· - Intangible Rights (civil rights, environment)
· - Multiplicity of ongoing future suits
· - Personal injuries (torts) (money can’t always make you whole)
· Trespass/nuisance
· eBay Inc. MercExchange LLC
· *Key: Just bc there is a violation, and rightful position, the court will still balance the factors and see if there are other ways to make you whole other than an injunction
· Will $ compensate? → YES (this is not the patent owner’s biz, just selling patent to make $)
3. BALANCE OF EQUITIES: D’S UNDUE HARDSHIP vs. PUBLIC INTEREST
· Factor in harm to Def from the Injunction itself and if the public interest would be disserved.
· Disproportionate: Def Burden must be much > Plaintiff’s Benefit
· Why do we care about Def’s Hardship? [waste, economy, etc.]
· Smith v. Staso Milling Co - P sought inj to stop D from defiling air with dust and polluting a stream. 
· Considerations: mill employed over 100 ppl, they spent a lot of $ to create this biz
· Stream inj ok, but air pollution inj not bc of burden to public (to employees, to economy, etc.) and the harm is less oppressive/ can be repaired with $ [a less restrictive way to repair harm]
· Key: even though there’s an injury, and $ damages won’t make P completely whole, going to look at the burden on D by issuing the inj, and if too great, we will provide just $ damages.  
4. PUBLIC INTEREST
· Public interest: social consequences imposed by injunction or averted by inj implicate policy concerns
· “Public” =  Policy issues:  Public health/safety; Public Economic issues, Third parties; See Staso
· TVA v. Hill - Endangered Species Act. A dam [was 80% done], will wipe out 1 species of small fish. 
· District court did not issue an inj. CoA reversed, pointing to clear legislative intent. 
· Sup crt affirms CoA. Important to maintain CLEAR leg intent, even tho crts have discretion in granting inj. This intent was clear, they knew Act would affect dam. Here, the court does not have the discretion and HAS to issue the injunction. Economic injuries will NOT overweigh the clear legislative intent. It is up to Congress to create the remedy, and they did so here. 
SCOPE of Injunctions
· RULE: Scope of INJUNCTION = Scope of HARM
· “Harm” defined by law and liability   [Must be an actual violation of law]
· Is a question of the breadth of the injunction
· How much injunctive relief is appropriate?
· Aim of injunction must be P’s rightful position but terms of the injunction go beyond
· Lewis v. Casey: Key - Prisoners have a constitutional right to access the courts, but rights NOT violated if a prison lacks legal research facilities or legal assistance unless deficiencies lead to harm.
· Injunction by lower courts too broad!
· Madsen v Women’s Health Center: Abortion clinic case, protestors outside. Key takeaway - facts matter to crts here in every part of the injunction when determining what parts to uphold, what not to
· *Scope Summary
· Rule: SCOPE Inj = SCOPE harm
· OVERBROAD if
· Invade D’s constitutional interests (Madsen)
· Beyond Scope of Harm (Jenkins)
· Beyond Rightful Position (Jenkins)
· NOT OVERBROAD if Prophylaxis
· May reach facilitators of harm (Swann)
· May order precautions (Madsen)
Injunctions: Specific Performance
· A remedy, but also under UCC specifically for transactions of unique goods or other proper circs
· DEFINE: order to defendant to perform as specifically promised under the contract
· Requirements (Rst 2d Contracts)
· 1. Contract – terms sufficiently certain to get SP
· 2. Same basic test for equitable relief
· Irreparable Injury – damages ($) inadequate
· Balance of hardships
· Undue hardship or unfairness to D
· Difficulty of supervision or enforcement
· *No Personal service contracts (negative injunction instead?)
· [mutuality] not a factor but sometimes looked at, to ensure both parties can perform their side of the deal
· Public policy (public interest)
· General Rule of Specific Performance of Contracts for Real Property
· Land considered “unique,” therefore SP/INJ always an issue
· Reasoning for rule
· Calculation of damages difficult
· Absence of fully liquid market for real property
· Subjective values skew (homeowner, personal value)
· Costs supervision low bc no ongoing relations to supervise
· What about contracts related to real estate?
· E.g. contract to clear ice and snow 
· Not automatic; regular balancing rules
· Ice cleaning contract requires continuing supervision, $ easy for replacement
· Exclusivity clause more like presumptive SP (Walgreens)
· Law & Economics
· Balance costs & benefits of issuing injunction
· Refines “benefits”
· “Good” = profit maximizing
· “Efficient Breach” – good to breach if profit maximizing
· Market best determines loss from breach – parties will be forced to negotiate.
· “Costs” of issuing injunction (supervision/resources)
· Inefficient injunctions – stop profit maximizing behavior by undue leverage of the inj
· Parties should be able to “buy out” injunction
· Can’t buy out if high transactions costs (i.e., bilateral monopoly many parties, judicial supervision, 3rd parties)
· CONCLUSION: Injunctions should NOT be issued if parties cannot “buy out” injunction
· Analysis: Specific Performance
· Rule: Specific Performance = order to Def to perform as specifically promised under the k
· Just another injunction, but for contract asking to enforce exact K
· 1. Threat of harm from breach of contract
· Terms of contract certain
· 2. Irreparable injury where ($ inadequate)
· Unique goods (difficult to obtain on market)? iLan, UCC Buyer
· Real property? Walgreens
· Damages inadequate, difficult to measure? - Walgreens
· 3. Balance of Hardships
· Hardship to defendant
· Difficult of supervision of contract
· No personal service contracts forcing employment – negative?
· Law & Econ: costs of inefficiency, transaction costs to buy out
· Can also consider third parties, like other pharm in Walgreens case
Preliminary Injunctions and TROs
Temporary Injunction = TRO
· Emergency order granted only if immediate & irreparable harm before hearing can be held
· Freezing the status quo, keep things how they are, so P does not suffer further harm
· An extraordinary remedy, not done lightly - so limited in scope and duration
· Operates short time (7-14 days)
· Goal: to prevent immediate harm
· Procedures FRCP 65(b)
· “Without notice”-- EX PARTE
· IF efforts made to give notice & reasons given
· Must provide rationale for not notifying, or not able to notify
· Motion to dissolve - adverse party may provide 2 days notice to modify/dissolve
· Expiration – up to 14 days unless extended
· Security – movant pays $ for possible harm [discretionary]
· 1st amend limits →  not granted without notice!
· There can be limits on a party’s ability to get a TRO in this realm
Special Notes on TROs
· Appealability: No appeal usually 28 USC 1291
· Don’t need to appeal. Expire + PI hearing
· Only if TRO becomes “effectively injunction” → can appeal 
· Domestic Violence Exception
· DV statutes create exception – NO notice required     [But required for follow-up PI hearing]
Preliminary Injunction = PI
· “extraordinary and drastic remedy” b/c interim restraint on Def before adjudication of rights
· Preliminary    [at initial phase of litigation]
· “operates during litigation until final judgment”  [Unlike TRO which is 7-14 days]
· Goal: preserve status quo
· Procedures FRCP 65(a)
· Notice REQUIRED [unlike TRO]
· Hearing (may consolidate w/trial, at beginning of trial)
· Security ($) [discretionary]
QUALIFYING FOR PI & TRO    [factor 1 and 3 dif for PI and TRO when compared to permanent injunction]
· 4 Elements Movant must demonstrate -
· 1. *Likelihood of Success on the Merits
· More likely to win the trial than not bc irreparable injury and immediate harm
· 2. Likely Irreparable Injury if relief delayed
· Likely = threat (Lyons)    //   Irreparable = damages inadequate
· TRO: “immediate” injury
· 3. Balance of Hardships (favors the moving party)
· Similar to permanent injunction, but slightly dif
· Here, still have not proven that D did in fact harmed P… so P and D on equal footing here… even if equal, court more likely to deny relief
· P has higher burden to show
· 4. Injunction NOT adverse to Public Interest
· Will 3rd parties get injured? How does this affect the public interest as a whole?
· + proper procedures FRCP 65
· Alternative Test – “sliding scale”
· 1. Movant must show either:
· 1. Likelihood of success on merits + some irreparable harm (or vice versa) OR
· 2. Serious Q on the merits and that the balance of hardships tips decidedly in its favor
· The greater the degree of gravity of harm to the movant, the clearer the balance of hardships weigh in favor of movant and the lesser the need to show success on merits
Winter v. NRDC: [navy exercises, marine mammals will be hurt] Keys of case: Look at ALL factors
· Even if you show likelihood of merits and harm.. Public interest still matters
Modifying and Terminating Injunctions
· FRCP 60(b)(5) “Relief from Judgment or Order”
· Grounds for Relief
· Judgment satisfied, released, or discharged
· Judgement/order based on earlier judgment that’s been reversed or vacated
· Applying Judgement/Order prospectively is no longer equitable
· THREE TESTS
· Modification (Rufo)
· 1. Significant change in circumstances [law or fact]
· 2. Tailored to changed circs
· Termination
· A. Substantial Compliance (Dowell)
· 1. Def complied in good faith and
· 2. Eliminated original harm to extent practicable
· B. Changed Circumstances (Horne)
· 1. Changed circs
· 2. Objects of Decree Achieved (comply with LAW)
· Even if achieved by a dif method asked for than in injunction
· Which Rule Applies?
· Q1: What does Def want?
· Rewrite??  = Modification Rufo;   End ??  = Termination Dowell or Horne
· Q2: Why?
· Complied FRCP 60(5); Substantially complied Dowell; Changed Circumstance Horne
Contempt - Enforcing Injunctive Relief
· If judgment is for money damages, enforce by
· Attachment: lien “attach” Judgement to property (in rem jx.)
· Garnishment: agst 3rd P employer, bank
· Child support can be “in personam” (Feiock)
· If settlement 
· Enforce breach K
· If violation of injunction
· Additional remedy of CONTEMPT
· In Personam (fines or jail; may lose “liberty”)
Enforcement Advantages of Injunctions
· In Personam: against Def personally; Immunity (governmental) prohibits damages
· Contempt power – extra remedial power
· May be able to recover attorney fees and other costs not usually recoverable (civil compensatory contempt)
Defendant’s Strategy Pre-Contempt
· If Defendants can’t or don’t want to comply, rather than face contempt ….
· Seek CLARIFICATION of injunction
· Seek MODIFICATION   [changed circumstances, new order (Rufo)]
· Seek TERMINATION of injunction   [Compliance or substantial compliance (Dowell)]
What is “Contempt”?
· A WRONG: Violation of court order. Prima facia case: [shown by clear and convincing ev]
· 1. Clear, specific Court order
· 2. Def’s Knowledge/Notice
· 3. Violation – noncompliance
· 4. Intent – willfulness if criminal
· A REMEDY: Court’s reaction based on wrong -- jail or fines for disobedience
Where does Contempt Power Come From?
· Inherent power of court to enforce orders; and Codified – statutes, court rules (FRCP 11); 18 USC 401
3 Contempt Remedies
· CRIMINAL Contempt (a crime)
· Beyond a reasonable doubt
· (The underlying case does not have to be criminal. Key thing is this is a punitive order, the goal isn’t to compensate or coerce, truly just punishing the party that has violated the court order or has disrespected the court. No way to purge.)
· COMPENSATORY CIVIL Contempt
· Clear and Convincing
· COERCIVE CIVIL Contempt
· Clear and convincing
· Distinguish by character & purpose of contempt remedy
Contempt Procedural Safeguards
· * The type of contempt remedy determines level of required procedural safeguards
· Why need procedural protections?
· Due process concerns: fairness, avoid arbitrariness of judge enforce own order
· Separation of power – one judge is executive, judicial, and legislative as to act
· The Safeguards:
· Civil Coercive & Civil Compensatory
· Notice & Opp. to be Heard (Due Process)
· Criminal Contempt
· Full criminal protections = e.g. right to counsel, proof beyond reasonable doubt, right against self incrimination, jury (5th & 6th amnd. rights)
· Summary Contempt (in presence)
· Exception: immediately judge & sanction; direct contempt occur in court’s presence (no notice/hearing needed)
Criminal Contempt
· PURPOSE: punitive, to punish
· Summary/direct – in-court violation [some of the safeguards drop away]
· Constructive/indirect – out of court violation
· CHARACTER:
· Past – completed, past act, retrospective
· Fixed – determinate, flat, fixed term/fine [Can’t purge it]
· Prohibitory – prohibits conduct, complex inj (fact intensive to determine if violation- Bagwell)
· Form: Jail or $   [$ Paid to Govt]
· REQUIRED PROCEDURES: full criminal
Compensatory Civil
· PURPOSE: remedial; to compensate Plaintiff for harm
· CHARACTER:
· Past – remedy for past harm
· Loss or D’s Profit or Attorney Fees [measured by amount of harm D caused to P]
· Form: $$$$   [Paid to party]
· Plaintiff files action
· REQUIRED PROCEDURES: notice & hearing
·  Few jdxs do NOT recognize (CA, TX)
· Treat as “damages” or a legal remedy and hence should have ability for a jury trial.
·  P may prefer a “civil” trial (lower standard for civil trial is preponderance of the ev)
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Civil Coercive
· PURPOSE: coerce, force compliance
· CHARACTER:
· Future - prospective
· Conditional – indeterminate, not fixed
· Purge - able to avoid; “hold keys to cell”
· Simple (factually) affirmative act coerced
· Form: $ or jail
· Paid to party/Gov… depends on the statute.
· Plaintiff files action
· REQUIRED PROCEDURES: notice & hearing
Measure of Contempt
· Jail
· Determinate/fixed = criminal
· Conditional/purgeable = coercive
· Release If coercion no longer serves its purpose,
· $ Fines:
· Determinate/fixed = criminal
· Escalating, conditional = coercive
· Fines unrelated to the measure of damages
· Amount of fines a factor in if punitive & additional safeguards needed
· Compensate for loss = compensatory
Defendant’s Strategy to challenge Contempt. Defend with:
· → Not Specific   → Lack Notice   → Impossibility (can’t sing if lost voice)
· Can’t argue that contempt unconstitutional [Collateral bar rule!]
The Collateral Bar Rule
· Rule: A party may not violate an order and raise the issue of its unconstitutionality collaterally in the criminal contempt proceeding as a defense
· Premise 1: respect for court orders, must follow a court order until vacated or modified
· Premise 2: appropriate challenge is direct appeal (final)
· Exception: Transparent Invalidity
Analysis: Qualifying for Contempt
· 1. DISOBEDIENCE with Injunction
· Clear, specific order + Def’s knowledge/notice of order
· Violation = failure to comply    [Defenses: Inability to comply; collateral bar]
· 2. REMEDY
· A. Character
· Criminal: fixed, determinate, punish for forbidden act
· Coercive: conditional, purgeable, coerce refusal to act
· Compensatory: remedial, compensate for loss
· B. Fines or Jail
· 3. PROCEDURAL SAFEGUARDS
III. Declaratory Judgements
· Define: authoritative & definitive statement re: the rights, status and legal relations of the parties
· Discretionary relief (equitable order)
· Trying to define rights before there is a violation 
· Potential D is now the P trying to clarify rights.
· Statutory Remedy
· State (Uniform DJ Act) //  Federal DJ Act: 28 U.S.C. § 2201
·  “In case of actual controversy, court may declare the rights and other legal relations of any interested party whether or not further relief is or could be sought.”
· How imminent is the potential violation? If close, real → likely able to get DJ
· Non-coercive Remedy
· No power of contempt for non compliance  [DJ: preclusion (res judicata) effect]
· No Irreparable Injury requirement      -Jury trial (usually) with DJ
· DJ in Context
· Civil rights litigation – establish constitutional norms
· Constitutional Qs – is the tax constitutional? Avoid criminal pros.
· IP – was the patent infringed? Is the patent valid?
· Insurance – would the loss be covered? Is there a duty to defend?
· Contracts – will it breach the K?
· Choosing DJ
· Prevention: value of DJ resolves uncertainty in advance of harm
· Power of DJ: timing advantage
· Avoid penalty (tax, jail);  Ongoing relations (business, insurance)
· Expedited calendar;  Use in tandem with other remedies
Qualifying for DJ
· 1. Mandatory Requirements: “Case or controversy”   [see below]
·  Medimmune v. Genentech  - Threat of private prosecution was enough and Med. does not need to breach and risk treble damages etc.
·  2. Discretionary Factors - When is declaratory relief appropriate?
·  Morrison v. Parker (car accident) Factors that will guide court in issuing DJ
· 1. Whether the declaratory action would settle the controversy, 
· 2. Whether would serve a useful purpose in clarifying the legal relations in issue, 
· 3. Whether being used merely for the purpose of “procedural fencing” or “to provide an arena for a raise for res judicata,”
· 4. Whether would increase friction bw federal+state crts/encroach upon jdx, and 
· 5. Whether there is an alternative remedy which is better or more effective.
Mandatory Reqs:
· Jurisdictional: mandatory for judicial power must be “actual controversy”
· Definite & Concrete
· Real, substantial, conclusive   &  Not hypothetical, abstract, advisory
· Adverse: parties disagree, oppose
· Ripe: immediate threat of harm, [see Prasco]
· Prasco v. Medics: Shows the limitation in what it means to be a ripe case and controversy. 
· Patent holder didn’t even know about Prasco, they just had a subjective fear of getting sued. 
· Key: subj fear that you might get sued is NOT sufficient for a ripe case and controversy
Discretionary Factors
· DJ should serve a “useful purpose”     [Clarifying and settling the legal issues]
· Terminates uncertainty         [Settles the controversy]
· Not for Tactical advantage     [No Forum shopping by potential D]
· “Procedural fencing” - decline to issue a DJ where a putative tortfeasor attempts to choose the time and forum to litigate the claims of the injured party” Morrison
Enforcing DJ
· Initial Relief is just statement
· May seek “FURTHER RELIEF” UDJA §9
· 1. Where necessary or proper    2. Upon Notice & Opp to be Heard
· All other remedies (damages, inj, restit.)    [NO contempt: not personal command/inj]
Analysis for DJ
· 1. Choice: statement of rights for prevention
· 2. Qualify for DJ: a. Actual Controversy (Judicial Power)   [Definite & Concrete, Adverse, Ripe]
· b. Appropriate Relief (Judicial Discretion)   [Terminate Uncertainty, Tactical advantage]
· 3. Amount of Relief: a. Authoritative, final statement    b. Further relief (no contempt)
IV. Damages
Overview: Types
· 1. Compensatory Damages – Rightful Position
· 2. General vs. Consequential Damages & limitations on recovery (Elements of loss)
· Foreseeability
· Certainty
· Avoidance
· 3. Measuring Value/computing Damages
· 4. Torts & Non-Pecuniary Damages
· 5. Contracts Damages (including Liquidated damages)
· 6. Pre-judgment Interest & Discounting present value
· 7. Collecting money Judgements
· 8. Punitive Damages (CL & under federal constitution)
COMPENSATORY Damages
· Money paid to compensate plaintiff’s loss  [Place P in “rightful position”]
· Compensate = substitute economic value for loss
· Actual loss (“actual” damages)   [Proven with evidence to have occurred]
· Legal remedy - $$ 
· jury trial – 7th A [anything >$20, have right to jury trial - Option]
· Torts:
· Pecuniary (Economic)  Easy to quantify (medical bills, lost wages, etc.)
· Also referred to as Special Damages
· Non-Pecuniary (Presumed) –  Difficult to quantify
· Defamation or constitutional violation resulting in harm
· Pain & Suffering, emotional distress, loss of consortium
· Contracts
· Expectation Damages – benefit of the bargain
· Direct losses due to violation/breach
· Consequential Damages (limitations)
· also referred to as “special damages”
· Secondary damages more personal to P result from violation
· Loss of operating revenue due to a delay in construction
· Harm to a company's business reputation
· Loss of time;  Loss of profit
[Policy] Why Award Compensatory Damages?
· 1. Make Plaintiff Whole
· Return Plaintiff to Rightful Position
· Damages are: Compensatory-Measure value of harm; Substitutionary- Replace/stand in 4 harm
· Torts – looks “backwards” – trying to place P in a position they occupied “pre-harm”
· Contracts – looks “forwards” – trying to place P in position they would occupy if there had been no breach and both parties had fully performed; P has received “benefit of the bargain”
· 2. Redress: D acknowledges wrong, contrition; shows P that violation of rights “meaningful”
· 3. Deterrence: de-incentivize wrong behavior
NOMINAL Damages
· Define: small trivial sum ($1 - $10) when no actual loss
· Vindication of rights  [Similar to Declaratory Judgement]
· When would there be no actual loss?
· Property disputes (boundary line); trespass to land
· Exception: No nominal for negligence (need actual)
· Why award nominal damages?  -Recovery of attorney fees (fee splitting)
· Hook for punitive (when no “actual” loss but D’s conduct willful/wanton)
PRESUMED Damages
· Define: substitute for compensatory damages when loss impossible to measure [NOT supplemental]
· Do not require proof of injury or harm. They are presumed as a matter of law to result naturally and necessarily from a tortious act.
· Why:  Damages likely; Not easy to quantify (non-monetary loss)
· When?  -Right to vote    -Defamation   -Not for pure constitutional rights (Stachura) violation
Alternative Compensation Systems   [mass torts, disasters, 9/11]
· LITIGATION v. ALTERNATIVE SYSTEM
· Costs of litigation, attorney’s fees
· Delay in getting money – diminish value of recovery
· Collection – big company, but lots of damages, environmental harms,
· Damages – causation problems, tort reform limitations
Collecting $ judgements
· Civil Money judgement NOT self executing  [Crt saying D owes $ to P; not ordering D to pay it]
· Fed courts follow the law of the state where the district court resides
· Ways to collect:
· Execution – judgement executed by attaching to D’s property that is sold by sheriff [auction]. P registers judgement, get a writ or execution and then submits to sheriff who seizes + sells.
· Turnover statutes – in person injunctions to turn over intangible nonexempt property
· Garnishment – filed against 3rd party (ER or bank) to collect $ D refusing to pay
· Attachment – maintain status quo (notice & hearing req) so D can’t liquidate assets in anticipation of an adverse judgement.   [Fed courts can only do so via a prelim injunction]
Compensatory Damages: Limits on Recovery
2 Types of Compensatory Damages
· GENERAL: Typical measure of damages usually flow initially from harm
· Typical; direct; primary
· May not fully compensate P…
· CONSEQUENTIAL: Secondary losses particular to plaintiff
· Indirect; secondary; atypical
· Sometimes called SPECIAL
· Why does it matter if labeled “general” or “consequential”?
Limitations on Damages    [mostly for consequential damages]
· 1. Foreseeable
· 2. Certain
· 3. Unavoidable
· Note – no double recovery(inj+$ for future harm); if P benefited from violation, then offset dmgs owed
FORESEEABLE
· D’s knowledge or notice (reason to know) of the special circumstances @ time of K formation.
· remain liable if “should have foreseen,” even if didn’t
· If D on notice, then can bargain for “risk of harm to P”
· Limits recovery on losses that are too remote
· Contract: Hadley v. Baxendale - recovery of lost profits denied for breach of K bc. not foreseeable 
· Special circs never communicated to D & should have had a spare shaft
· Tort: “proximate cause” foreseeable P? Harm?
· Thin-skulled P – exception to “foreseeability”
CERTAIN
· Need to be sure about the damages, not speculative
· 2 Components: 1. Causation in Fact  +   2. Evidence: quality and quantum of evidence
· Based on expert testimony usually
· Dillon v. Evanston Hospital - recovery now tied to probability of occurrence of future harm 
· Low probability – low recovery (and vice versa) [this is new majority rule]
· Not speculative – size of award needs to reflect prob. of occurrence.
AVOIDABLE
· No recovery for losses P could have avoided
· Focus on P & reasonableness of actions AFTER the violation to avoid further harm
· Not a duty owed to D to mitigate but functions to reduce P’s recovery if unreas after violation.
· Contract cases – need to “cover” but can recover losses that can’t be avoided by reas efforts
· Munn v. Southern Health Plan (refusal of medical treatment after car accident due to religious reasons)
· Doctrine of avoidable consequences applied to limit the amount of damages
· Holding is not inconsistent with the “thin skull P” rule since that rule only applies to preexisting physical conditions that result in unforeseeable injury. [not religious beliefs]
Measuring Compensatory Damages
· Measuring Damages
· “Value” = monetary worth of the loss   – how much $$?
·  Law seeks precision; *Focused on ECONOMIC dmgs; Measured gen at TIME OF LOSS
· EQUILIBRIUM as the GOAL
· P: Returns P to rightful position; D: Pays for harm, but nothing else; Avoid “windfalls” to P
· Measuring Economic Loss    [Mnemonic: Mister Prude (MRPRUD)]
· Market value
· Replacement costs
· Personal (sentimental) value [usually not the way courts will measure value]
· Repair Costs
· Use Value
· Diminution in value
Market Value
· Price willing buyer would pay willing seller
· Eg. Market Value of Car   [Actual cost: purchase price – what willing buyer paid]
· List price – evidence of willing seller price    [Comparable costs (BlueBook Price)]
· Depreciated Value – (“cost-less-depreciation”) reduction in value caused by market b/c time + use
Replacement Costs
· Price to replace loss on market
· Eg. Replacement Cost of Car    [Cost to buy new car of similar type & quality.]
Personal Value
· Price individual personally places on loss due to sentimental or emotional reasons
· Personal = sentimental = emotional  → Generally not allowed
· Want consistent verdicts; Avoid fraudulent claim leading to overcompensation
· Exceptions – trophies/wedding rings
· D’s actions willful/intentional? - here, possible crts will allow sentimental value
Repair Costs
· Amount to repair the damage or “restore” the loss to pre-harm condition
· Eg. Repair car: Fix yourself, cost of supplies; Mechanic’s estimate; Actual charge by repair shop
Use Value
· DIFFERENT LOSS: Loss of the use of property
· Need to uber to and from work…    -Reasonable period: Fair rental value
· Different focus: not the loss itself (car) but what you used the car for (pizza deliveries/income earning)
Diminution of Value
· Change in value caused by legal wrong
· Eg. Diminution in Value of car [MV prior to harm – current value;  MV as promised – MV as is]
· Still have property of some value, though diminished
A Measure for Every Loss
· Only ONE measure for each loss
· But multiple losses associated with wrong
· Ex: For damage to chattels (car accident)
· DMV: value car before – value car after -OR- REPAIR: reasonable costs repair (+ any DMV)
· And Loss of USE ($ for uber/car rental)
Choosing Measures
· Lowest Value (“lesser of” rule)
· *Fair Market value (preferred by most courts as measurement!) (“FMV”)
· Practical: what evidence supports
Compensatory Damages: TORT Damages
· Injury to Person
· General damages - pain & suffering (Rst. 904)
· Typical case:
· Pain & suffering (past & future) (GENERAL)
· Lost earnings (Walker – university? Race/gender?)
· Reasonable medical expenses (past & future) (Dillion/Ayers)
· Injury to Property
· Property = personal (“chattel”) or real (land)
· Typical case:
· Property’s lost value: Diminution in MV or Repair
· Loss of use
· + Owner’s discomfort & annoyance (real property only) – nuisance (“use & enjoyment”)?
· Pecuniary Damages
· The loss itself is economic (can be “quantified”)
· Lost earnings (past & future)
· Earning capacity (homemaker, law student)
· Medical expenses (past & future)
· Other Expenditures (out of pocket)
· Property loss (FMV or replacement)
· Non-Pecuniary Damages
· Intangible Losses
· -Pain and suffering;  -Loss of services;  -Loss of society & consortium
· -Hedonic (Loss of quality of life)
1. Pain & Suffering   [always argue for both]
· -Pain: physical sensation     -Suffering: Emotional or mental distress
· Trial crt – may reject jury award if against the “great weight of evidence” or “shocks conscious”
· Consistency with prior awards?
· Generally limited to “conscious” P’s who can feel P/S.
2. Loss of Services (LOS)
· Compensating for LOS provided by deceased   [Allowed in most states]
· Eg: household chores, homemaker, cooking, raising kids (nurture, training, education)
· Pecuniary: replacement of services is $ (hire 3rd P)
· Tangible contributions of the deceased. kids/retiree’s provide fewer “services” [nominal dmgs]
· Non-pecuniary: loss itself was not $ but affection/love
· There may be a cap associated with this, or a restriction on this [state laws]
3. Loss of Society    [can’t double dip for losses/get compensated twice for same loss]
· Loss of Ability to interact w/ person, care, affection, protection, social connection
· Loss of companionship w family/friend/child
·  Intangible contributions of the deceased that left the survivors “worse off”
· Allows for recovery for the death of kid/retiree bc survivor in a “worse off” place
· Loss of Consortium is specific type of society usually between husband and wife
· Technically separate COA providing for loss or services, society & sexual relations (spouses)
4. Hedonic     [alt usually when a jdx doesn’t allow recovery for pain/suffering]
· Loss of enjoyment of life (“quality of life”)   → Eg. inability to ski
· Awarded in cases where pain/suffering is NOT available (so no double recovery)
· Dif than P/S since may not be in pain (spinal injury but impaired ability to enjoy life)
· If P/S is available, juries can consider “loss of joy” when awarding P/S.
· Crts generally reject hedonic or “value of life” claims for wrongful death cases – trying to put $ on life
· Some states will allow it to be a factor in wrongful death suits.
Wrongful Death & Survival Actions   [prev 4 are subctgrs if there’s a wrongful death statute avail in state]
· Survival Action (decedent’s estate): losses until time of death
· Apply to torts that don’t cause death – ex. defamation
· Wrongful Death Action (spouse, children, parent, next of kin)
· Most statues only allow for “pecuniary” losses.
· Funeral and burial expenses
· Loss of support from expected earning capacity    [Reduced by “personal” consumption]
· Loss of services of the decedent (household chores, raising kids etc) [usually mst b pecuniary] 
· Loss of the society of the decedent, including loss of companionship, etc. [usually pecuniary]
· Loss of prospective inheritance to the decedent's heirs [need to quantify]
· The mental anguish incurred   [need to quantify]
Measuring Economic Loss in Tort
· Same Basic Rules of Valuation
· FUTURE losses (medical, earnings)
· COLLATERAL SOURCE RULE: payments or benefits to P from other sources (Ps own insurance, friends, family) NOT credited against D’s liability, even if benefits cover all or part of loss [D shouldn't benefit from the fact that the P had insurance, etc.]
· Some Tort Reform alter CS Rule [to lmt double recovery]
Measuring Non-Economic Loss in Tort
· Initial Award:  Concerned about subjectivity and arbitrariness
· Excessiveness Check
Common Law Limitations of Excess: Concerned about subjectivity and arbitrariness
· Common Law “EXCESSIVENESS” Standard [ “shock the conscience”? result of passion+prejudice ?]
· Analysis: 1. Quality of Evidence
·  2. Compare with similar awards   [Was similar award accurate? Adjust for Aggravating Circs]
· IF excessive, remittitur (P’s option new trial, or accept less)
Tort Reform Limitations
· Cap total damages – mostly unconst
· Cap non-economic damages (pain/suffering, society, services etc)
· Often done for depending on defendant or claim [Caps medical malp cases or public entity Ds]
· WHY?  -Undue hardship to business vs. P’s Rightful Position
· -Insurance crisis & excessive lit (hot coffee)  -Jury verdicts too large speculative
· Abolished Collateral Source rule?    [Double comp? Should D benefit bc P’s insurance? Deterrent?]
· CA – Medical Injury Compensation Reform Act (1975)  $250k hard cop on non-economic dmgs
Cases: Non-pecuniary (or not) but if so, hard to calculate! These cases help explain what is done
Ayers vs. Jackson Township (toxic well water – enhanced risk of future harm)
· Emotional D – barred by Torts Claims Act – P/S Not allowed 
· Quality of life – upheld – these are objective (Rt to running water) – nuisance allows
· Future Harm:  Enhanced Risk – Denied (not “reasonably Probable”; not enough data to uphold)
· Future medical Surveillance – allowed bc “quantifiable” by expert test [should create fund]
Thorn & Mercy Memorial Hospital (wrongful death - loss of services)
· Held – Loss of service is Pecuniary (Economic)!
· Not subject to caps; Separate from loss of society/consortium
Tullis v. Towley Engineering & Manf. (Wrongful termination) 
· Key: nonpecuniary is hard to claim, but P offered ev of inconvenience + mental anguish: child support 
· Test: [1] Monstrously excessive? [2] Rational connection bw award & ev? [3] Similar to similar cases?
· Held: Verdict supported by ev and jury could’ve found disruption to P’s family life (borrowing $, new job further away etc.) was NOT a result of passion/ prej. [also comparable]
Walker v. Richie (Canadian case challenging Pecuniary damages)
· Future Earnings – gender neutral?  Held – need to use “individual” approach.
· Note: Using race/gender to calculate life expectancy or future earnings violates EP
Compensatory Damages: Contract Damages
· Contract Damages - Overview & Distinguishing Features
· EXPECTATION INTEREST – “Benefit of Bargain”    (most often used)
· RELIANCE INTEREST – “out of pocket”          (if not expectation, then this used)
· Limits on Conseq dmgs (legally– not foreseeable, certain, avoidable - OR - contractually lmtd)
· Unavailability of Non-Pec damages (reputation of biz or emotional distress)
· Application of UCC – Statutory Rules applying to K Sale of Goods
· “INCIDENTAL” DAMAGES     ex: storage, looking for more work, etc.
· PRE-JUDGMENT INTEREST ADDED – time of injury until time of the damages award
· LIQUIDATED DAMAGES: Agreed in K if reas estimate of actual dmgs[upheld if not uncons]
· EFFICIENT BREACH – economic policy of incentivizing breach in profit maximizing situations (profit from breach > than performance) not penalizing bc breaching can be efficient 
· General Rules of Contract Damages
· GENERAL: loss of value of contract
· CONSEQUENTIALS:
· If valid Liquidated Damages provision, then often excluded
· “INCIDENTALS” – special UCC subset
· EMOTIONAL LOSS: no, unless bodily injury
· Protected Interests
· VALUE: Loss of value (content, subject) of contract
· EXPECTANCY: Expected benefit of the bargain
· RELIANCE: Reimbursement for out of pocket losses caused by reliance on K
· Goals of K Damages
· Expectation Damages (Four P’s) - Put the Plaintiff in the Performance Position
· Reliance Damages (Three B’s) - Bring the Plaintiff Back to the Beginning
· Breach of K: Buyers Basics in Common Law
· Benefit of the Bargain - “B of B” (FMV – K price)
· + Extras (incidentals, consequential)
· Exception: Real Property Minority Rule Jdx (English Rule) incl. CA
· Non-Breacher needs to show Bad Faith of breacher to get B of B
· Buyer recovers only $ paid to seller, $ investigate/clear title, cost of improvements 
· Bad Deal (B of B is Negative; FMV is lower than K price & seller breaches)
· Improvements/Extras may not cover loss
· Solutions: Restitution? Tort Damages? Specific Performance?
Buyer Remedies if Seller Breaches: UCC 2-711
· Cancel, Get Money Back (if paid deposit etc), and:
· Cover (2-712) OR
· Ex. K to buy a car and B makes a $1k deposit. Later, seller breaches. K price for car was $20k. Buyer makes a reasonable cover and buys another car for $22k.
· Damages? $3k ($1k deposit refund + $2k for Cover – k price)
· Market damages (2-713)
· Ex. K to buy a car and B makes a $1k deposit. Later, seller breaches. K price for car was $20k and FMV of car was $24k.
· Dmgs? $5k ($1k deposit refund + $4k for FMV of car ($24k) – k price for car ($20k))
· Or in proper case -- Specific Performance (2-716)
Seller Remedies if  Buyer Breaches
· CL: Real Property → B of B (loss on resale) + incidentals (caused by the breach) – savings (if any)
· UCC Options
· Resale 2-706: B of B/Loss on Resale (K price-resale) + incidentals – savings (if any)
· Market Price 2-708: B of B (K price – FMV) + incidentals – savings
· Lost Volume Seller: + lost profit
· Action on Price 2-709 (destroyed good or no FMV goods (custom good))
· K price + incidentals – savings [Hold goods for Buyer; Give if want it, can’t destroy]
Definitions:
· Consequential Damages: “Any loss resulting from general or particular requirements or needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise.”
· Including personal injury or property damages resulting from breach of warranty
· Incidentals (Buyer): Expenses reas incurred in the inspection, receipt, transportation and care/custody of goods rightfully rejected, and commercially reas charges, expenses or commissions in connection with effecting cover or any other reasonable expenses incident to the delay or other breach.”
· Seller’s Incidentals: Secondary losses measured by RELIANCE. “Any commercially reasonable charges, expenses, commissions” [stopping delivery, transportation, care/custody; return or resale]
UCC General Damages
· Buyer: “Value of lost K” Measured by:
· K cover [replacement], OR K-market [MV], OR Diminution in MV [warranty]
· Seller: “Value of lost K” Measured by:
· K-resale [replacement], OR K-market [MV], OR Lost profits [volume seller]
UCC Consequential Damages
· Buyer: Resulting from K [proximate cause]; S reason to know [foreseeable]; Not reas prevented [avoidability] + personal injury
· Seller: NONE
UCC Incidental Damages
· Buyer: Reasonable expenses incurred incident to breach [e.g. out of pocket charges: travel, etc]
· Reasonably resulting from S’s breach
· Seller: any commercial reas charges, expenses, commissions [e.g. stop delivery] resultng from breach
Pre Judgment Interest Rst 354
· Recover pre-J interest as damages K claims
· Time: compute from date $ due/owed till judgement
NOTE: Economic forecasting to project profits for new biz?
· If you can show stats/data that even tho it was a new biz I would have been able to bring in X dollars a year, courts are more likely to allow recovery for this
****ALWAYS USE NUMBERS WHENEVER THEY ARE PROVIDED!!
Liquidated Damages
· Liquidated Damages: Agreed upon amount or type or measure of damages in contract
· UCC Consequentials – commonly limited when there is a liquidated damages provision, unless unconscionable (consumer goods)
· Qualifying for Liquidated Damages
· Valid if REASONABLE in relation to:  [court looks at these to consider if reasonable]
· Anticipated or actual loss;  OR  Difficulties of proof of loss
· CONCLUSION
· If reasonable, liquidated is only measure of damages
· If unreasonable, clause is unenforceable (usually if looks purely like a PENALTY)
*Contract Damages Summary
· Liquidated – contract as starting point
· Additional interests: expectancy & reliance
· Default Measure - replacement cost [cover for buyer / resale for seller]
· UCC: INCIDENTALS [allowable under UCC]
· No Consequential for Sellers
· Pre-judgment Interest - can be recovered (helps P get into his rightful place)
PUNITIVE Damages
Common Law
· PUNITIVE: $ awarded punish or deter wrongdoer for outrageous conduct    [D focused]
· Legal ($) remedy = entitled jury trial
· Discretionary = no right to punitive
· TREBLE Damages: 3 (or 2) times compensatory are awarded upon proving violation of law
· Usually automatic by statute [Might require a showing of scienter (malice/gross neg)]
· Q: Are trebles compensatory or punitive?   [Compens & deter = BOTH]
· Generally awarded in Torts & NOT in Contracts
*QUALIFYING for Punitive Damages
· 1. Parasitic: Compensatory Damages [Must get compensatory [or nominal] damages]
· 2. Claim: Tort; Not K [unless also indep tort ex: fraud, breach duty, tortious interference w k]
· 3. Mens Rea: D Malice [intentional] or Conscious Disregard [reckless] Not mere negligence
· 4. Liable/Vicarious Liability
· Q4: VICARIOUS LIABILITY
· Q of when principal (employer, parent) is responsible for paying punitives
· 2 Tests of Vicarious Liability for Punitive Damages
· 1. Scope of Employment; OR
· Harm committed within scope of agent’s employment 
· 2. Complicity Rule (Rst Torts)
· - Principal authorized act                        - Recklessly employed unfit employee
· - Manager acts in scope of employment   - Ratified or approved act
EXCEPTIONS -  Punitives NOT Available
· - Ds are municipalities or union                    -Tort reform (29 states)
· - Statutory Exclusions (ex: not allowed under ADA)
MEASURING Punitives
· Jury determines initial amount
· Judicial Review for EXCESSIVENESS [shock the conscious? Rational or based on “passion or prej”?]
· State law factors to decide
· If excessive, remittitur [knock award down, tell P they can accept less or judge will order a new trial]
*EXCESSIVE Review Factors:
· -Reprehensibility of D’s conduct
· -Ratio: compensatory to punitive  → Usually it is a 1:3 ratio   [jury avg has been a .6 ratio]
· Does compensatory award already have a punitive factor? Like loss of consortium, etc.
· -Wealth of D? courts usually don’t look at this 
· Instead: courts mostly determine that as long as the punitive amount is greater than the  amount the D would have spent to avoid that action, that is enough to have a punitive effect
· -Other criminal or civil sanctions;    -D’s Profits from illegality
· -Other Plaintiffs, more punitives likely on the way 
TORT REFORM LIMITS    [goal is to prevent the D from being destroyed]
· Statutory limits @ 3x compensatory
Punitive Damages: Federal Constitutional Limits
· Dual Level of Analysis for Punitive Damages
· State Law – Common law of state   [Q: Is award excessive?]
· Federal Law – US Constitution    [Q: Is award so grossly excessive it violates DP clause?]
· Due Process Problem → 14th A: state cannot arbitrarily deprive of property or liberty interest
· Arbitrary Procedure: Procedural Due Process
· Fair notice of potential penalty to D   +  Standards to guide discretion (factors)
· Arbitrary Result: Substantive Due Process
· Severity, quantity of award is too big = arbitrary
The 3 GUIDEPOSTS (BMW v. Gore)
· Rule: Punitive Damages must be reasonably necessary to vindicate the states legit interest in punishment/deterrence, otherwise  the award would violate due process.
· 3 Guideposts to determine if violated DP:
· Reprehensibility - Here, D’s actions don’t meet standard (no bad faith or reckless disregard)
· Ratio - Here, award was suspiciously high
· Other sanctions - Here, sanctions for similar actions $2k
The Bottom Line on Measurement
· Initial Award
· 3x Compensatory (Tort Reform)
· 1x Compensatory (Exxon) [oil spill drunk captain; compens award already SO large]
· Esp accident, profitless, and substantial compliance
· Common law factors (willful/intentional/reckless)
· D’s state of mind can affect award
· Outliers: Constitutional challenge
· 9x or 4x Campbell – court suggests that 4x should be limit of constitutional impropriety
· Lower ratio: large compensatory awards (Campbell v. State Farm / Grimshaw v. Ford Motor)
· Higher ratio: small compens, (Mathias) [bed bugs; lrg punies upheld- better than shut down]
· V. Restitution
· Cause of Action/ Liability Theory: Unjust Enrichment → Remedy = Restitution
· RESTITUTION the REMEDY
· “Person unjustly enriched at the expense of another must make restitution” (Rst of Restitution)
· Goal: return DEFENDANT to “rightful position”
· - Defendant focused (not P)  &  - Benefit focused (not loss)
ANALYSIS for Restitution:
· QUALIFY
· UNJUST ENRICHMENT: D’s culpability & gain
· PROCEDURAL DEVICE: Quasi-K, Quantum Meruit, Rescission
· ADD: Constructive Trust, Equitable Lien, Accounting of Profits
· MEASURE
· What: D’s gain, advantage, benefit
· How: profits, cost savings, Monetary Value
· ADD: Specific restoration and tracing
RESTITUTION: Measurement
· “Disgorgement” (D return all)
· Def’s Benefit or Gain  [sometimes D benefit = P loss]
· $ Gains or
· How to measure Gains
· Increase; “Profits” (or component of profits)
· Apportionment of profits (part of profits attributed to D’s skill/labor/expertise)
· Value (FMV, use/rental value)
· Specific Restitution/Restoration
· Restore misappropriated item (replevin)
· Reverse transaction (rescission)
· Specific $ returned (bankruptcy, credit)
Criminal Restitution
· General monetary fine paid to victim //  $$ ordered in criminal case
· To punish D   -   or   -  $ pay for victim’s loss (damages)
Restitution: Liability
· 3rd branch civil liability:  Torts, K, Restitution
· COA for “UNJUST ENRICHMENT”
· Independent basis for liability
· In the absence of other (K, tort) claim
· Alternative to K or tort   [From 1st year courses (Quasi-K – court created contract)]
COA: Unjust Enrichment
· ENRICHMENT: D Acquires Benefit
· Unsolicited – P gives (mistake, subrogation)
· Solicited - at D’s Request – (e.g. contract)
· Wrongfully Acquired – D commits tort
· UNJUST = wrongful acquisition
· NOT Voluntary / NOT gift
· Culpability: D’s wrongful behavior [Unlawful act (tort); Keeps benefit wrongfully gained]
WHY Choose Restitution?
· CLAIM of Unjust Enrichment
· Restitution is only source of liability
· ELECTION to recover D’s gains
· Alternative claim UE (Waive tort, sue assumpsit)
· D’s Gains more than losses, -OR- easier to prove
· SPECIFIC Restoration
· Want specific thing/$ back;  Tracing (creditors, bankruptcy, appreciation)
· [image: image2.png]INJUNCTION

DAMAGES

RESTITUTION

Only REMEDY

Specific Perform

Injunction

Compensatory
Liquidated

Elect Def’s Gains
Specific relief
(rescission;/refor
mation)





Restitutionary Procedural Devices
· Restitution has specific writs, devices, forms of action historically in courts
· “Quasi-Contract” [mainly in CL crts] & “Constructive Trust”  [mainly in Equity crts]
· Court created “fiction”
· Quasi K allow recovery from general $;  [just market value]
· CT puts interest above other creditors; claimant has superior interest to legal title
· [can get more than market value]
· “Devices” – specific forms/frameworks need to conform pleading+ev to in pursuing restitution claim
· Differences in Devices
· Historical origin in law or equity [matters today for jury trial, equitable defenses, statutes, irreparable injury]
· Default type of measurement (i.e. profits, market value) corresponds to device
· Some have Specific relief (tracing)
· How to choose?
· Modern: use any, just means to end
· Formal: pick device fits facts and measure
· Legal [asking for 45$] → Quasi-k: Quantum meruit “reasonable value” when no price discussed
· Equitable [4 specific property]→ Constructive Trust: Accounting for profits; Rescission, Reformation 
*Quasi-Contract
· Define: legal fiction of “implied at law” K
· *Main form of legal restitution ($)
· Distinguish from Implied in Fact K!!!
· Implied in Fact – facts, behavior establish K [there is a k bc of behavior]
· Implied in Law (Quasi-K) – FACT PATTERNS FOR QUASI-K: no actual K but court creates “fictional” K & recovery based on D’s gains or value of services rendered [or a failed k]
· OR there is a valid contract, and the breaching party is trying to recover based upon the benefit they conferred to the non-breaching party
· *Quantum Meruit
· “as much as he has deserved” → Special subset of quasi-K where “price” was never discussed
· Define: Implied K to recover value of services performed/rendered
· “Value” of services → Market Value; Replacement Costs
ARTIST HYPO -  Apportion Profit
· If artist steals paint,brushes,canvas, creates masterpiece, can victim recover the entire MV of painting?
· → this is a fact call, no strict answer here. Will depend on what crt trying to do, ex: deterrent?
· Also consider: Is that value dependent on the P’s property? Or more on the D’s skill?
· Find a happy medium of the two. 
ISSUE SPOT → how to look for UE!  [FACT PATTERNS]
· Alternative claim to breach of contract [bad deal or losing k] OR tort
· Failed attempt to contract but one party has conferred a benefit on the other assuming a k existed
· Unenforceable contract because of mistake, undue influence, duress, fraud, etc.
· Over-performance of a contract
· Breaching party has conferred a benefit to a non-breaching party
· Good samaritan (professional exception only → MD) reasonable amount for services due
· Acceptance of a benefit from other party knowing other party expected to reap the benefit of his efforts
· Strange Gifts
Lewis v. Lewis    [ex-in-laws house case]
· Keys: 1. Liability theory = restitistion; 2. Family law has dif considerations
· Rule: A party claiming UEmust prove that 1) D received a benefit, 2) at P’s expense, 3) under circs that make it unjust for D to retain benefit w/o compensation. 
· When a confidential relationship exists [like family] there is a need for a particularized 3rd prong analysis for such circumstances, as the relationship may impel or induce one party to relax the care/vigilance one would/should ordinarily exercise in dealing with a stranger. 
Olwell v. Nye & Nissen   [D used P’s Egg washing machine for 3 yrs]
· P can sue in Tort [no issue with conversion here, very clear] (conversion - FMV) 
· OR P can elect *restitution remedy based on D’s gains (rather than p’s losses) under Quasi-k.
· How do you measure D’s gains?
· -FMV of Egg Washer ($600? $50?)   -Reasonable Rental Value of Egg Washer?
· -D’s Labor Savings ($1500?) – upheld!
· Key: bc of the state of mind of D [knew not theirs + used for 3 yrs], court took route to a higher award
Summary
· Restitution = disgorgement of D’s gain [main], but also QM, & value of services, depending on facts
· CHOICE – liability or alternative measure
· QUALIFY for Restitution
· Unjust – wrongful benefit, not volunteered
· Enrichment – gain at P’s expense
· Procedural Device – legal ($) [can go after D’s general assets] or equitable (specific) [go after specific assets, tracing, give you right ahead of other creditors] ((this sometimes matters))
· MEASURE → D’s gain  (usually) OR MV, profits, savings, use/rental value.. (other times)
Restitution: Restitution in Contract
· Alternative liability to contract theory      [No K to breach (ex. Lewis)]
· Elect Restitution rather than proceed under breach of contract:
· Greater gains by D;  or  Losing K for P (controversial)
· Change contract
· Rescind K
· Restitution for resulting benefit
· “Regular” Restitution
· 1L K course – restitution as gap filler when no other basis for liability
· Equitable restitution (Constructive Trust - Snepp)
· Additional Contract Specific (equitable)
· Rescission – go “backwards”
· Reformation – go “forward” [there was an error in the k, modify k to reflect the actual agreement bw the two parties]
RESCISSION
· Rescission =  reverse (cancel, undo) K
· At law – P cancels the contract
· Equitable – when contract is rescinded by a court order
· [return parties to original position (status quo ante) through restitution]
· Legal v. Equitable Rescission
· Legal result = $ judgment 
· Equitable result = specific order
· Measurement: equitable has more flexibility [can undue land sale k even after deed delivered]
Qualifying for Rescission of K
· Fraud
· Substantial Breach of K (Earthinfo)
· Mistake   [Mutual mistake of material fact OR Unilateral mistake known to other side]
· Duress [felt like had no other option but to enter the k, pressured, other party acted in bad faith]
· Defenses: Laches – P waited too long; Unclean Hands – P has also committed a wrongful act
Measurement of Rescission
· Cancel, unwind K    [return parties to original position]
· + Restitution
· Return benefit obtained
· Reimburse P for loss (e.g. costs under K)
· Sue in restitution for benefit gained by breaching party (D) in quasi-K or quantum meruit
Hutchison v. Pyburn - fraud in sale of house
· Bc the contract was rescinded, it was deemed a nullity, so even though you can’t make claims for punitive damages in contract cases, this is no longer a contract case bc the deed is null. Punies allowed 
· Compensatory & restitution inconsistent, but restitution & punitive allowed.
· If goal of punitives is to deter, punitive should also be allowed in equitable restitution cases
· Courts are split: Majority of courts don’t allow unless actual damages ($); but the modern trend is to allow punitive even if no actual damages in cases of fraud, oppression or malice.
EarthInfo Inc. v. Hydrosphere Resource Consultants
· Facts: Software devel. K, EarthInfo’s refused to make royalty payments. TC found earthinfo breached
· Efficient vs. opportunistic/conscious breach [crts ok w efficient, but opportunistic not ok]
· 3 factors allow for rescission/restitution of profits:
· 1. Substantial breach?
· 2. Damages difficult to asses?
· 3. Mutually agree to rescission?
· Held – allowed for disgorgement of profits bc. opportunistic breach
EX of Losing Contract (Boomer v. Muir) restitution vs. damages
· Subcontractor building dam; general contractor breaches when dam 95% done
· K price for sub = $333,000;    BUT Cost of performance = $571,000
· P due $20k [of 330k] based on K but had spent $250k.
· Can Sub sue in restitution? Crt said yes
· Arguments against this:
· Incentivizing P to try to get D to breach? Re-writing K and saving P from a bad deal?
· Should restitutionary damages be limited to expectation?
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REFORMATION   
· Define: rewrite K to conform to original understanding (meeting of the mind) 
· return unjust benefit from mistaken K
· Qualify:  Valid original K;  Mistake in writing, “scrivener’s error”
· Measurement: restore (reform) original K
· Defenses: Laches; Unclean Hands
VI. Equitable Restitution
· Why Use an Equitable Device?
· Specific Restoration
· Tracing – follow P’s money through conversions or subsequent transactions
· Advantage in bankruptcy, insolvency, creditors; may allow for appreciation (Const. Trust); may allow for P to reach property that is “exempt”
· Want “equitable” remedy
· Statutory (ex. ERISA & many other fed statues ONLY allow for equitable remedy)
· Bench trial (no $; specific remedy so no rt. to jury trial)
· Constructive Trust v. Equitable Lien
· Constructive Trust: where a trust is created which compels that title to specific property be re-conveyed back to P.
· Equitable Lien: grants the P a lien, or security interest in specific property held by D.
· Both are subject to equitable defenses.
Constructive Trust: Fictional trust implied by law to prevent unjust enrichment (similar to Quasi k)
· PRIMARY equitable restitution remedy
· Constructive Trust Elements
· A Constructive Trust is where a trust is created which compels that title to specific property be reconveyed back to the plaintiff.
· 1. Wrongful act (fraud, embez, conversion leading to D’s UE)
· 2. D must have legal title to convey
· 3. Inadequate legal remedy
· 4. Specific property has been acquired by wrongdoer that property can be traced to the wrongful behavior  [P owned property previously (has superior claim to property)]
· Must be solely traceable to the new property
· Lowest intermediate balance rule applies to commingled funds:
· Once traced proceeds are withdrawn, they are gone unless can show D’s intent to ‘replenish”
· Plaintiff gets the benefit of an increase in value
Default Measure of Constructive Trust:
· Return of specific property
· Tracing (creditors, bankruptcy)
· PLUS Appreciation
· All profits
· Gets enhanced value for P
Equitable Lien Elements
· An Equitable Lien grants the P a lien, or security interest in specific property held by the D [the property acts as collateral for $ owed]
· 1. Wrongful act
· 2. D has obtained legal title to the property
· 3. Inadequate legal remedy
· 4. Specific property has been acquired by wrongdoer that property can be traced to the wrongful behavior
· OK if not solely traceable
· Lowest intermediate balance rule applies to commingled funds:
· Once traced proceeds are withdrawn, they are gone
Priority over 3Ps in Constructive Trust and Equitable Lien
· BFPs with legal title will prevail over P
· Bona fide purchaser (BFP) is one who
· took for value ($)
· without notice of the facts giving rise to the CT
· Note: Mortgage holder can be a BFP
· BUT Plaintiff will prevail over unsecured Creditors
Default Measure of Equitable Lien:
· Accounting for Profits: Def accounts for (disclose) & disgorge profits
· Default measure = apportionment of profits
Election of Remedy: A P may only recover one remedy of her choosing in satisfaction of one loss.
· Exam Tip: Constructive Trusts and Equitable Liens
· Analyze both
· Explain which remedy is better and why
· Constructive trust is best when:
· Property value has gone UP
· Equitable lien is best when:
· Property value has gone DOWN
· Property was used to improve other property
· Tracing: CT reqs property be traced solely to wrongful behavior; EL solely not reqd
SUMMARY
· WHY Choose Equitable Restitution?
· Specific Restitution/Tracing Jolley
· Larger default measure Snepp
· Need Equity (statute, bench trial)
· QUALIFY:  UE;   Constructive Trust: Fraud/trust + P ownership;   or Accounting for Profits
· MEASURE
· All profits – appreciation, enhanced value Snepp
· Apportionment of profits          + Tracing Jolley
Snepp v. US - Retired CIA agent, wrote book w/o approval. US filed breach of K suit for inj prohibiting him from publishing any future writings w.o approval & seeking a CT upon any earnings from book. 
· Hold: CoA concluded Snepp had 1A right to publish unclassified info, but right to free speech does not bear on the Q of whether the publication violated Snepp’s K obligations. CoA decision deprives govt of only practical remedy for damage inflicted/undermines any deterrence against similar future acts. 
· A constructive trust offers a fair remedy. 
Torres v. Eastlick [North American Coin]
· Hold: Court denies CT due to the lack of fraud (required by AZ & bankruptcy crt)
· Failure to disclose insolvency NOT fraud if in good faith believes can carry out transactions.
· Rationale – if no fraud, then why should P get priority over other creditors?
LDS v. Jolley [Accountant embezzled $/put into account. Wrote check [account] buy 2 cars given to Jolley] 
· Hold: there was a  reasonable basis for TC to believe cards were paid for entirely by $ embezzled by P.
VII. Remedial Defenses
· Equitable Defenses, these are not substantive, such as contributory neg.
· P’s Conduct as a Defense to the Remedy
· Bad Conduct: UNCLEAN HANDS
· Changing Positions: ESTOPPEL & WAIVER
· Delay: SOL and LACHES
UNCLEAN HANDS
· DEFINE: inequitable conduct; “He who comes in equity must come with clean hands”
· D doesn’t need to show injury; designed to punish
· Purpose: Deter wrongdoing – dis-incentivizing future misconduct; protect integrity of the court 
· Now may be available in both law and equity
· Criticism?
· How to define “wrongful” conduct? Who decides?
· Why only bar equitable remdy? If P’s acted “wrongfully,” why not also bar legal rem?
· No balancing… what if D’s actions much worse than P’s wrongful action?
McKennon v. Nashville Banner Pub. - P sues based on age discrimination; In pre-trial depo, revealed that P had copied and removed confidential records – “wrongful act.” DC granted SMJ to D
· USSC – “after-acquired” evidence of wrongful action by P cannot be used to bar ALL recovery. 
LACHES: unreasonable delay causing prejudice, and D relies on P’s delay
· Purpose: “Equity aids the vigilant and not those who slumber on their rights”
· Equity’s statute of limitations [Minority in MGM suggest allowed for legal too]
· Standards: Unreasonable delay [substantial length time]  +   Prejudice to other side
Pro-Football v. Harjo
· Rule: The equitable doctrine of laches will bar a party’s claim if that party has unreasonably delayed bringing the claim and the delay has caused the other party prejudice.
· The amount of prejudice required to support a defense of laches varies with the length of the delay. As the delay increases, the level of prejudice required is reduced. 
ESTOPPEL: inconsistent acts resulting in detrimental reliance
· Purpose: stop party changing positions
· Standards: Inconsistent act by P  +  Detrimental reliance by D (leads to “prejudice”)
WAIVER: voluntary and intentional relinquishment of known right
· Standards:  Intentional [aware/knowledge of right] Relinquishment (failure to assert)
· *No need for reliance on behalf of the D
Difference bw Waiver & Estoppel
· Conduct: Estoppel = 2 different inconsistent acts
·   Waiver = 1 unilateral act (express waiver; or implied waiver which reqs C&C ev)
· Intent:   Estoppel = negligent sufficient
· Waiver = intentional
· Reliance (by D): Required for estoppel. Not required for waiver
· If you raise one, be sure to raise the other!! Just ANALYZE ALL remedial defenses no matter what!
Statute of Limitations
· DEFINE: fixed delay in filing complaint
· Purpose: Preserve evidence, no fraudulent claims
· As times passes, memories fade, Ws die, integrity of proceedings crumble
· Standards: Statute sets time period [for civil claims: generally, 1-3 years]
· Exceptions: equitable tolling, discovery rule, continuing violations
DEFENSES SUMMARY
· UNCLEAN HANDS: P’s misconduct
· ESTOPPEL: inconsistent acts  detrimental reliance
· WAIVER: intentional relinquishment known right
· SOL: delay in filing complaint
· LACHES: P’s unreasonable delay prejudices D
PROBLEM: Battered Women’s Shelter
ON TEST:    ANALYSIS MOST IMPORTANT!!
· Final:   Two 1 hour essays
· One on injunction module
· One on damages module
· 1 Short essay:
· Contempt, restitution, defenses 
· He will make some past CBX essays and answers available to us
· Questions on final will be similar to Problems throughout class
· Office hour are available by appointment
· POINTS ON? → a little on black letter law, the bulk of the points are on the ANALYSIS and APPLICATION OF FACTS TO LAW. INTERWEAVING!!!
· WHAT IS THE LIABILITY THEORY? [but not many pts on this, so long analysis not reqd]
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