Introduction to the Law of Remedies:
A. Ways of Classifying Remedies

i. Damages (Law): Compensate for losses, money serves as a substitute to make plaintiff whole.
ii. Coercive (Equity): Force the defendant to do or not to do something.
i. Tort Case: an injunction preventive or restorative (prohibitory or mandatory).
ii. Contract Case: specific performance to force breaching party to perform. Also, called specific relief.
iii. Restitution: Goal is to disgorge any ill-gotten gains.
i. First Step: Decide if there is unjust enrichment (the substantive problem).
ii. Second Step: If yes, then decide how to disgorge it.
iv. Declaratory Remedies: Determines what each parties rights without the court actually awarding damages or ordering anything.
B. The “Rightful Position”

i. Plaintiff Rightful Position: The rightful position is the position that the plaintiff would have been in had the defendant never violated the law.
ii. Defendant’s Rightful Position: The rightful position is the position that the defendant would have been in absent the violation. 
C. Public v. Civil Law Remedies

i. Private Law: Generally, litigation is a contest between two diametrically opposed parties on a winner-take-all basis, the litigation is retrospective about what has occurred. Right and remedy are interdependent. The lawsuit is self-contained having no real impact on those outside of the lawsuit. The process is party-initiated and party-controlled.
ii. Public Law: Generally, contains mediation and negotiations at every point. The relief has a widespread effect on persons not involved in the litigation (i.e., school segregation).
i. Wyatt v. Stickney - standards of class action on behalf of mental patients/employees “echoed” in the ADA (1990) and the “bill of right for patients.”
D. Where there is a Right there is a Remedy
i. Maxim: Where there’s a right, there’s a remedy. Meaning that a right is not really a right if there is no remedy to enforce it. However, in practice this is not always true.
i. Bivens (Congressional Intent is More Important See Below): If a legal right has been violated and there is a right to sue, the curt may use its authority by applying nay available remedy to rectify the harm. See Bivens v. Six Unkown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971).
ii. Congressional Intent (Implied Remedy for Statutory Violations): Court’s look exclusively to Congressional intent to decide whether a private cause of action and remedy exists for a statutory violation. See Alexander v. Sandoval, 532 U.S. 275 (2001).
Injunctions:

A. Injunctions Basics (4 Types): There are four types of injunctions: (1) preventative—which are used to stop an ongoing harm; (2) reparative—which undo the ongoing consequences by repairing the past harm; (3) prophylactic—which imposes additional protective measures to address facilitators of continuing harm; and (4) structural—which alters the structure of a public or private institution.
B. Injunctive Relief (Rightful Position): Before an injunctive can be sought, a court must determine the plaintiff’s rightful position because this will affect the availability of the plaintiff’s remedies. See Mt. Healthy City School District Board of Education v. Doyle, 429 U.S. 274 (1977).
a. Reparative Injunction (Better Position Limitation): A reparative injunction should only be used to repair the harm suffered by an individual, not place him or her in a better position. See Mt. Healthy City School District Board of Education v. Doyle, 429 U.S. 274 (1977).
i. Mt. Healthy v. Doyle: The U.S. Supreme Court found the reparative injunction of reinstating the plaintiff plus backpay was inappropriate because the school could have exercised its own discretion not to rehire Doyle. See id. In essence, the reparative injunction placed him in a better position by forcing the school to hire him when it had no previous obligation to rehire. See id.
ii. McKennon v. Nashville Banner: The U.S. Supreme Court found that the discovery of the plaintiff stealing confidential documents in discovery, does not invalidate the age discrimination. See McKennon v. Nashville Banner Publishing Co., 513 U.S. 352 (1995).  Accordingly, backpay until the date of the discovery of plaintiff’s wrongdoing will place her into the rightful position. See id.
iii. Internal Affairs Rule: When a plaintiff seeks to enjoin the activity of a government agency through a structural injunction, his case must contend with the well-established rule that the Government has traditionally been granted the widest latitude in the dispatch of its own “internal affairs.” See Rizzo v. Goode, 423 U.S. 362 (1976) (denying a structural injunction against the police department because it went beyond the plaintiff’s rightful position since there was threat of reoccurrence of the harm was not from the police department).
C. Qualifying for a Permanent Injunction: To qualify for an permanent injunction, a plaintiff must make a showing of: (1) imminent threat of real harm; (2) irreparable injury; (3) balance of the hardships; and (4) public interest.
a. 1) Imminent Threat of Real Harm: An imminent threat of real harm requires a plaintiff to prove that he or she has “sustained or is immediately in danger of sustaining some direct injury.” City of Los Angeles v. Lyons, 461 U.S. 95 (1983). Additionally, the “injury or threat of injury must be both real and immediate, not conjectural or hypothetical.” Id. An injunction is not appropriate where there are no facts to demonstrate the harm may occur again.  See id.
i. Los Angeles v. Lyons: Court found no “immediate” threat of harm because there was no evidence to suggest the police officer would harm the plaintiff again.  See id. While the plaintiff argued that the threat was the continuation of chokeholds as happened in other cases. See id. Court responds that the threat must be personal to the plaintiff, not just the public at large. See id.
b. 2) Irreparable Harm: A plaintiff faces an irreparable injury if it cannot be repaired by a legal remedy, such as money damages. See eBay v. MercExchange, LLC, 547 U.S. 388 (2006). A legal remedy will not repair a plaintiff if it is inadequate to place the plaintiff in the rightful position. See id.
c. 3) Balance of the Hardships: In balancing the equities, the court must also factor in the harm a defendant would face in the event an injunction was granted. See Smith v. Staso Milling Co., 18 F.2d 736 (1927). An injunction may not be appropriate where the defendant may lose its operations or functionality of its property as a result of the injunction. See id.
i. Smith v. Staso Milling Co: The court upheld a permanent injunction even though it may be too harsh on the defendant’s operations unless the defendant can demonstrate that its practices of reducing pollution is at maximum efficiency, meaning it is impossible to reduce the dust further. See Smith v. Staso Milling Co., 18 F.2d 736 (1927).
d. 4) Public Interest: In issuing an injunction, the court must take into account the public interest, which are the social consequences imposed by the injunction or averted by the injunction. Generally, public interest includes public health and safety, public economic issues, or third parties.
i. Boomer v. Atlantic Cement Co: The potential of job losses was a key factor in the Boomer Court’s decision to deny an injunction that shut down a factory that caused a pollution nuisance.  See Boomer v. Atlantic Cement Co.
D. More than the Rightful Position (Prophylactic Injunction): To obtain a prophylactic injunction, an injunction that grants more than the rightful position, the plaintiff must justify the result by showing the threat to its rightful position from a narrower injunction outweighs the harm to the defendant from an injunction going beyond the plaintiff’s rightful position.
a. Compliance: A court may order a prophylactic injunction to ensure that the defendant is compliant with its previous injunction. (Ex: Courts after finding a securities violation, have not only enjoined future violations but will also enjoin the violator from participating as an officer or a board member to ensure its preventive nature). 
b. Legislative Prophylaxis: The U.S. Supreme Court is more likely to uphold prophylaxis injunctions passed by legislature because of the deference. In Hill, the U.S. Supreme Court upheld an injunction “knowingly approaching” within 8 feet of a health facility since it was not a judicially created remedy. See Hill v. Colorado, 530 U.S. 703 (2000).
c. Swann v. Charlotte: The U.S. Supreme Court upheld the district court’s adoption of the “Finger Plan,” which required African American students to be transported to nearly all-white high school. See Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S. 1 (1971). The court found that the magnitude of the constitutional violation warranted an interim corrective measure that imposed no risk to the children’s education process. See id.
E. Specific Performance: Specific performance is an order to the defendant to perform as specifically promise under the contract. The remedy is personal, coercive, and enforced through the court’s contempt power. To receive a remedy of specific performance, the plaintiff must show: (1) threat of harm; (2) irreparable injury; (3) balance of the hardships; and (4) public policy interests. Additionally, a contract must contain terms sufficiently certain to warrant such remedy.
a. 1) Threat of Harm from Breach of Contract: The harm from breach of contract must be certain, meaning the terms of the contract are sufficiently clear to warrant specific performance.
b. 2) Irreparable Harm: A plaintiff faces an irreparable injury if it cannot be repaired by a legal remedy, such as money damages. See eBay v. MercExchange, LLC, 547 U.S. 388 (2006). A legal remedy will not repair a plaintiff if it is inadequate to place the plaintiff in the rightful position. See id.
i. Buyer’s right to Specific Performance (Goods): Under UCC §2-716, a buyer enjoys a right to specific performance if (1) the goods are unique or in other proper circumstances. (2) Specific performance may include terms and conditions as to payment of the price, damages, or other relief as the court may deem just. (3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security in them has been made or tendered. (Note* Professor says there is nothing to foreclose a Seller from Specific Performance).
1. Lan Systems, Inc. v. Netscout: The court denied a UCC §2-715 specific performance remedy where the court found the software was not unique, which was required by the statute.
ii. Land Contracts (Monetary Damages Inadequate): Generally, the preferred remedy in land contracts is specific performance or injunction. Land is always unique, and damages are difficult to calculate because of the personal, subjective value. See Walgreen Co. v. Sara Creek Property Co., 966 F.2d 273 (7th Cir. 1992) (finding a permanent injunction to ensure the parties performed in accordance with the contract was appropriate because damages were difficult to calculate due to the location and the time left on the lease).
c. 3) Balance of Hardships: Before court can order specific performance, it must balance the benefits and costs of issuing such remedy. See Walgreen Co. v. Sara Creek Property Co., 966 F.2d 273 (7th Cir. 1992).
i. No Personal Service Contracts: Court will not direct specific performance in personal service contracts due to the difficulty of supervision and implications of involuntary servitude. However, courts sometimes avoid such issues by forbidding subsequent conduct of the violator to engage in similar services rather than compel specific performance.
d. 4) Public Interest: In issuing specific performance, the court must take into account the public interest, which are the social consequences imposed by specific performance or averted by such remedy. Generally, public interest includes public health and safety, public economic issues, or third parties.
Administering and Enforcing the Injunction:

A. Temporary Injunction (“TRO”): A temporary injunction or temporary restraining order (“TRO”) is an emergency order only granted if there is an immediate and irreparable harm before a hearing can be held. The TRO operates short in length, ordinarily seven (7) to fourteen (14) days, unless extended. To receive a TRO, a plaintiff must demonstrate: (1) a likelihood of success on the merits; (2) likely irreparable injury if relief is delayed; and (3) balance of hardships; and (4) injunction is not adverse to public interest. Additionally, a plaintiff must comply with the TRO procedures articulated in FRCP 65(b).
a. 1) Likelihood of Success on the Merits: A plaintiff must plead facts sufficient to demonstrate the likelihood of success on the merits. Further, a plaintiff does not have to prove that it will succeed in its claim; however, it must demonstrate that success is likely. Alternatively, a plaintiff could show a serious question on the merits, in conjunction, with the balance of hardships in its favor to satisfy this element.
i. Occupy Tuscon: The court denied the plaintiff’s TRO request because it could not demonstrate that the Tucson ordinance was invalid. Occupy Tucson v. City of Tucson, 2011 WL 6747860 (D. Ariz. 2011).  Therefore, the plaintiff was not “likely to succeed on the merits.” See id.
b. 2) Irreparable Injury From Delay: A TRO has a heightened standard that requires a plaintiff to be in “[immediate] danger of sustaining some direct injury.” See City of Los Angeles v. Lyons, 461 U.S. 95 (1983). Additionally, the “injury or threat of injury must be both real and immediate, not conjectural or hypothetical.” Id.
c. 3) Balance of the Hardships: The court must find that the benefit of the TRO is in favor of the plaintiff. Generally, this requirement is mitigated by the security requirement. See FRCP 65(b).
d. 4) Public Interest: The court must find that the injunction is not adverse to public interests.
e. 5) Compliance w/ TRO Procedures, FRCP 65(b): To receive a TRO, an affidavit or complaint must clearly show that there is an immediate and irreparable harm before the adverse party can be heard and must be certified by the moving party’s attorney along with any efforts to give notice and the reasons why notice should not be required. (Other requirements below may or may not be required (i)-(iv) below).
i. Security Requirement: A court may issue a TRO only if the movant gives security in the amount that the court considers proper to pay the costs and damages sustained by any party found to be wrongfully enjoined or restrained. (Note* some courts do not impose this requirement)
ii. No Effect Until Notice (Bound): While a TRO can be granted without giving the adverse party notice, a defendant will not be bound by the TRO until it receives actual notice.
iii. Domestic Violence Exception: The legislature passed various statutes to protect domestic violence victims. Known as the Domestic Violence Exception, attempted or actual notice is not required to receive a TRO in domestic violence cases. However, notice will be required for a follow-up Preliminary Injunction hearing.
iv. Appealability: Generally, TRO’s are not appealable because of their short operation time. See 28 USC §1291.
B. Preliminary Injunction: A preliminary Injunction (“PI”) may only be ordered under “extraordinary” circumstances. A PI occurs at the initial phase of litigation, and unlike the temporariness of TROs, a PI will last until the final judgment in the case. The rationale of a PI is to maintain the status quo until the matter has been resolved. To receive a preliminary injunction, a plaintiff must demonstrate: (1) a likelihood of success on the merits; (2) likely irreparable injury if relief is delayed; and (3) balance of hardships; and (4) injunction is not adverse to public interest. See Winter v. Natural Resources Defense Council, 555 U.S. 7 (2008). Additionally, a plaintiff must comply with the PI procedures articulated in FRCP 65(a).
a. 1) Likelihood of Success on the Merits: A plaintiff must plead facts sufficient to demonstrate the likelihood of success on the merits. Further, a plaintiff does not have to prove that it will succeed in its claim; however, it must demonstrate that success is likely. Alternatively, a plaintiff could show a serious question on the merits, in conjunction, with the balance of hardships in its favor to satisfy this element.
b. 2) Irreparable Injury From Delay: A PI has a heightened standard that requires a plaintiff to be in “[immediate] danger of sustaining some direct injury.” See City of Los Angeles v. Lyons, 461 U.S. 95 (1983). Additionally, the “injury or threat of injury must be both real and immediate, not conjectural or hypothetical.” Id.
c. 3) Balance of the Hardships: The court must find that the benefit of the PI is in favor of the plaintiff. However, the defendant’s hardship may be mitigated by the security requirement.
d. 4) Public Interest: The court must find that the injunction is not adverse to public interests.
i. Winter v. Natural Resources: In Winter, the U.S. Supreme Court denied a PI because the public interest of having a well-trained navy outweighed the benefits of the PI.
e. 5) Preliminary Injunction Procedures, FRCP 65(a): To receive a PI, a plaintiff must comply with the procedural requirements articulated in FRCP 65(a), which requires providing a defendant with notice and opportunity to be heard. (Other requirements below may or may not be required (i) see below).
i. Security Requirement: A court may issue a PI only if the movant gives security in the amount that the court considers proper to pay the costs and damages sustained by any party found to be wrongfully enjoined or restrained. (Note* some courts do not impose this requirement).
Modifying and Terminating the Injunction:
A. Modification of an Injunction (Change in Circumstances Standard): Under Swift, the old standard, a court order remains in effect until the party adversely affected by the order can show a “grievous wrong evoke by new and unforeseen conditions.” However, in 1992, the U.S. Supreme Court created a new standard because the Swift standard was too strict. See Rufo. Accordingly, the U.S. Supreme Court found that the standard for modification should take into account a “change in circumstances.” See id. (“[A] change in circumstances [] would support modification if the parties had based their agreement on a misunderstanding of the governing law.”). The modification must be suitably tailored to the changed circumstances.
a. Change in Circumstances (Change in Law v. Fact): A “change in circumstances” for modification of an injunction can be premised in fact or law. In “fact” is when something occurs that makes the injunction no longer necessary or the injunction is significantly more burdensome than originally intended. Generally, a change in fact occurs when the defendant takes steps to mitigate the risk the injunction sought to prevent. Conversely, a change in law occurs when a legislature or administrative authority modifies the current law or passes new laws that warrant modifying the injunction.
B. Termination of an Injunction: There are multiple methods that a enable a court to terminate an injunction. 
a. 1) FRCP 60(b)(5), Relief from Judgment: Pursuant to FRCP 60(b)(5), a court will provide relief from an injunction where “the judgment has been satisfied, released, or discharged; it is based on an earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable.” 
b. 2) Substantial Compliance: Alternatively, courts have allowed relief where a defendant has substantially complied with the judgment. “Substantial compliance” is where the defendant has (1) complied in good faith, and (2) eliminated the original harm and its effects to the greatest extent possible. See Board of Ed. of Oklahoma City v. Dowel (1991) (terminating an injunction where the school board made its best effort to rid de jure segregation form the schools to the greatest extent possible).
c. 3) Changed Circumstances: In Horne, the court found that a termination of an injunction can be had where there is a change in circumstances. See Horne v. Flores (2009). While the Horne court remanded the case for factual injury, it considered that the enjoined party, which made no good faith effort to comply, may still receive relief from an injunction for changed circumstances if the objective of the court’s decree was achieved. See id.
Enforcing Judgments:
A. Enforcing an Injunction: In the event a defendant does not comply with a court ordered injunction, the court may seek the additional remedy of contempt. The court is empowered with the contempt power by virtue of statute. See 18 USC 401. Depending on the violation, the court has the “power to punish by fine or imprisonment, or both, at its discretion.” See id.
a. 1) Civil Contempt: To invoke the court’s civil contempt power, a plaintiff must make a prima facia showing that (1) there is a court order; (2) the defendant had notice; and (3) the defendant did not comply. (Note* the remedy can include civil compensatory and/or civil coercive).
i. A) Compensatory Civil Contempt: If successful, the plaintiff may be entitled to compensation, such as a civil penalties and attorney fees, as a remedial measure to place it back in the position had the defendant not violated the injunction.
ii. B) Coercive Civil Contempt: Under the court’s coercive civil contempt power, the court seeks to force the defendant in compliance by escalating fines or imposing jail time. However, a defendant can purge the contempt and obtain his release by committing an affirmative act, such as obeying the order. See United Mine Workers v. Bagwell, 512 U.S. 821 (1994). In essence the defendant “carries the keys of his prison in his own pocket.”  See id. (quoting Gompers).
iii. Safeguards/Procedures: In a civil contempt proceeding, a defendant is provided due process, meaning notice and a right to be heard.
iv. United Mine Workers v. Bagwell: A flat, unconditional fine even as little as fifty dollars ($50) may seem civil but is criminal contempt if there is no subsequent opportunity to reduce or avoid the fine through compliance. United Mine Workers v. Bagwell, 512 U.S. 821 (1994).
b. 2) Criminal Contempt: In contrast to civil contempt, it is judge’s decision, not the plaintiffs to decide whether to initiate a prosecution for criminal contempt. However, the elements are similar but with the addition of intent. The court must find: (1) there is a court order; (2) the defendant had notice; (3) the defendant did not comply; and (4) the defendant willfully intended the violation. If the court orders criminal contempt, it may impose monetary fines or imprisonment.
i. Criminal Contempt: Under the court’s criminal contempt power, fixed imprisonment is punitive and criminal if it is imposed retrospectively for a “completed act of disobedience,” such that the contemnor cannot avoid or abbreviate the confinement thorough later compliance. See United Mine Workers v. Bagwell, 512 U.S. 821 (1994) (quoting Gompers). (Note* Key difference between criminal and civil contempt is that the contemnor can reduce or eliminate the contempt penalty for civil contempt while no such possibility is available under criminal contempt).
ii. Safeguards/Procedures: In a criminal contempt proceeding, a defendant is provided with full criminal protections, such as the right to counsel, proof beyond a reasonable doubt, right against self-incrimination, and jury (5th & 6th amendment rights).
1. United Mine Workers v. Bagwell: The court found the fine imposed during the contempt proceeding was unenforceable because it was criminal contempt remedy and the defendant was not afforded criminal procedural protections. See United Mine Workers v. Bagwell, 512 U.S. 821 (1994).
B. Defendant’s Strategies for Challenging Contempt: The Collateral Bar Rule prevents a defendant from challenging the validity of the underlying injunction or order during a contempt proceeding. However, there are a few exceptions to the rule, such as (1) the injunction is not specific; (2) lack of notice; (3) impossible to comply; (4) transparently invalid; and (5) no personal or subject matter jurisdiction.
a. Inability to Comply or Modification: The Collateral Bar Rule cannot justify subjecting a defendant to liability where it is faced with an injunction it is unable to obey or comply. Additionally, a defendant cannot be subject to liability during the period the court was considering a motion for modification on the inability to comply

i. Burden Shift for Inability to Comply: In a contempt action where a defendant proves that in cannot comply with the child support order because of its “inability to pay,” the burden shifts to the plaintiff to prove the defendant can pay. See Hicks on Behalf of Feiock v. Feiock, 485 U.S. 624 (1988).
b. Subject or Personal Jurisdiction: An “order entered by a court clearly without jurisdiction over the contemnors or the subject matter is not protected by the collateral bar rule.” In re Providence Journal Co., 820 F.2d 1342 (1987).
c. Transparent Invalidity: The “transparently invalid” exception to the Collateral Bar Rule allows a defendant to challenge the injunction in a contempt action by showing the court lacked the authority to enter the order because it imposed on the defendant’s First Amendment rights. See In re Providence Journal Co., 820 F.2d 1342 (1987).
Declaratory Judgment

A. Declaratory Judgment: A declaratory judgment is an authoritative and definitive statement by the tribunal regarding the rights, status, and the legal relations of the parties.
a. Authority to Issue a Declaratory Judgment: Under state law, the Uniform Declaratory Judgment Act states, “[c]ourts shall have power to declare right, status, and other legal relations whether or not further relief is or could be claimed.” Under federal law, the Federal Judgment Act states, “[i]n case of actual controversy, a court may declare the rights and other legal relations of any interested party whether or not further relief is or could be sought.”
b. Qualifying for a Declaratory Judgment: To qualify for a declaratory judgment, there must be a showing of: (1) an actual controversy; (2) that is definite and concrete; (3) between parties with adverse interests; and (4) of sufficient immediacy or ripeness.
i. Actual Controversy: A court cannot issue a declaratory judgment where there is no actual controversy. Prasco v.  Medics (holding the plaintiff’s subject intent of possibly being litigated against was insufficient because there was no actual controversy).
Damages:

A. Types of Damages:

a. Compensatory Damages: Compensatory damages are designed to provide “compensation for the injury caused to plaintiff by defendant’s breach of duty.” See Memphis Community School District v. Stachura, 477U.S. 299 (1986). Compensatory damages may include not only out-of-pocket loss and other monetary harms, but also “impairment of reputation . . . personal humiliation, and mental anguish and suffering.” See id.
b. Presumed Damages: Presumed damages “are a substitute for ordinary compensatory damages, not a supplement for an award that fully compensates the alleged injury.” See Memphis Community School District v. Stachura, 477U.S. 299 (1986). Generally, presumed damages apply when a plaintiff seeks compensation for an injury that is likely to have occurred but difficult to establish. (Note* often used in right to vote or defamation cases).
c. Nominal Damages: Nominal damages is trivial sum of money (frequently one dollar) awarded to plaintiffs who have established a cause of action but have not shown an injury for which compensatory damages can be awarded.
d. Punitive Damages: Punitive damages are those that are designed to punish the defendant for its wrongdoing. Generally, to invoke punitive damages, there must be some actual loss, meaning even nominal damages may be sufficient. Usually, requires intentional conduct in tort case and are ordinary barred in contract cases unless the breach resulted in a tort.
B. Election of Remedies Doctrine (two prongs): The Election of Remedies Doctrines requires (1) a plaintiff with two (or more) remedies concurrently available to choose between such remedies if they are inconsistent; and (2) once a plaintiff has clearly elected a remedy, the plaintiff is bound by such choice.
a. Modernly: Courts have allowed both remedies unless implementing both would put the plaintiff in a better than the rightful position. Additionally, the timing of the plaintiff’s choice is relevant only to the extend the choice or failure to choose may prejudice or harm the defendant.
C. Collecting Money Judgments: Civil money judgments are not self-executing. The court does not order the defendant to pay; it merely issues an authoritative declaration that the defendant owes the plaintiff a debt in the amount of the judgment. There are several tribunal methods a plaintiff can invoke to collect.
a. 1) Execution: The remedy of execution allows a judgment to be attached to the defendant’s property, and if left unpaid, then sold by the sheriff at auction to satisfy the judgment.
i. Judgment Lien Procedural Requirement: Must register the judgment in the court where the defendant owns property in order to record a judgment lien and then seek writ of execution. (Note* Some jurisdictions allow personal property as well).
ii. Exceptions: Peron’s home, pension savings, one car, and more than twenty-five percent (25%) of wages.
b. 2) Turnover Statutes: The turnover statutes are in person injunction that require a defendant to turn over non-exempt property that is not otherwise easily reachable through execution.
c. 3) Garnishment: Garnishment is an action filed against a third-party who owes money to the defendant. Typically, third parties include banks or employers. The action directs the third-party to pay directly to plaintiff in satisfaction of the judgment, usually a percentage of wages twenty-five percent (25%) or less unless support for child or spouse.
d. 4) Attachment: Attachment freezes a defendant’s assets prior to and during the pendency of the litigation to prevent dissipation of assets needed to satisfy a potential adverse judgment. However, a court must have in rem jurisdiction over the property.
D. Compensatory Damages:

a. 1) General Damages: General damages are those that directly flow from the defendant’s violation or breach. However, General damages may not be sufficient to fully compensate the plaintiff for the harm.
i. Ex: D held liable for destroying P’s car. General/direct damages are the value of the car/value lost.
b. 2) Consequential Damages: Consequential or special damages are those that are secondary to a typical loss and are more specific to the particular plaintiff’s circumstances. Generally, these damages occur indirectly from the violation or breach, and include loss of profit, harm to business reputation, loss of time, and loss of operating revenue due to delay.
i. Ex: D held liable for destroying P’s car, special/consequential are damages for loss job because he was late without a car.
E. Limitations on Loss (Compensatory Damages): For a plaintiff to receive compensatory damages, the plaintiff must prove the damages are: (1) foreseeable; (2) certain; and (3) unavoidable.
a. 1) Foreseeable: Compensatory damages are foreseeable if they are reasonably expected to be within the knowledge of the defendant. In essence, the defendant must have knowledge or reason to know that its conduct would result in the harm. If the harm is not foreseeable by virtue of being too remote, compensatory damages will be denied. See Hadley v. Baxendale.
i. General vs Consequential Damages (Foreseeability): General damages are foreseeable by definition due their direct nature to the harm. In contrast, consequential damages require the plaintiff to prove foreseeability.
1. Evra Corp. v. Swiss Bank Corp: Although the bank should have known that the company was hiring a vessel, it did not know that the owner would cancel the agreement. See Evra Corp. v. Swiss Bank Corp., 673 F.2d 951 (1982).  Accordingly, the bank was not liable for the consequential damages because it could not foresee the liability. See id.
ii. Restatement (Second) of Contracts §351: Pursuant to Restatement (2d) of Contracts §351, loss may be foreseeable as a probable result of a breach because it follows from the breach (a) in the ordinary course of events and/or (b) as a result of special circumstances, beyond ordinary events, that the party in breach had reason to know.
iii. Tort (Foreseeability): In tort, proximate cause is the test for determining whether the damages were foreseeable.
1. Thin-Skulled Exception: While foreseeability may limit recovery, a thin-skulled plaintiff is a legal doctrine that provides an exception to the rule. A thin-skulled plaintiff has a particular weakness or susceptibility that can increase the damages as a result of the defendant’s actions. Under this doctrine, the weakness causing the increased damages are foreseeable irrespective of the defendant’s knowledge.
b. 2) Certainty: A plaintiff must prove the amount of his or her losses with reasonable certainty. Reasonable certainty requires the plaintiff: (1) prove that it is reasonably certain or probable that it suffered a loss but for the defendant’s conduct, meaning not speculative; and (2) provide the jury with evidence that the amount of its loss can be established with reasonable certainty.
i. Majority Rule for Certainty of Future Harm (x > 50%): To justify a recovery for future damages the law requires proof of a reasonable certainty that they will endure in the future. This proof shall be greater than fifty percent (50%) or recovery is barred. See Dillion v. Evanston Hospital, 771 N.E.2d 357 (Ill. 2002). (Note* this standard is also known as the all-or-nothing rule).
ii. Minority Rule for Certainty of Future Harm (Proportionality): If a plaintiff can present evidence that a defendant’s malpractice, to a reasonable degree of medical certainty, proximately caused the increased risk of harm or loss chance of recovery, compensation should reflect the low probability of occurrence. See Dillion v. Evanston Hospital, 771 N.E.2d 357 (Ill. 2002).                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                              
c. 3) Unavoidable (Duty to Mitigate): The plaintiff may not recover damages for any losses that could reasonably have been avoided after the harm resulted. Unavoidability requires the plaintiff to mitigate their damages by taking reasonable steps to limit the harm it suffered.
i. Doctrine of Avoidable Consequences (Mitigation): The doctrine of avoidable consequences functions as a negative rule, denying an injured person recovery of damages for any reasonably avoidable consequences of the injury. See Munn v. Southern Health Plan, Inc., 719 F. Supp. 525 (N.D. Miss. 1989).
ii. Munn v. Southern Health Plan: If the jury found the plaintiff’s rejection of blood transfusion due to religious beliefs to be unreasonable and she would have survived, the doctrine of avoidable consequences would bar the recovery of hypothetical injuries resulting from the death or harm actually suffered from the death to some extent even if she taken the transfusion and lived. See Munn v. Southern Health Plan, Inc., 719 F. Supp. 525 (N.D. Miss. 1989).
F. Measuring Economic Loss: Once damages have been established, there are several methods for measuring the value of economic loss. Generally, this includes market value, replacement costs, personal or sentimental value, repair costs, use value, and diminution in value.
a. 1) Market Value: Market value is the price a willing buyer would pay a willing seller.
i. Ex: Market value of car is the purchase price. Market value can include the depreciated value, which is a reduction in value caused by time and use.
ii. Damages for Animal Negligent Killed: Damages for an animal negligently killed include both the (1) animal’s fair market value at the time of the loss plus interest, and, in addition, (2) any medical and other expenses reasonably incurred in treating the animal. See Barking Hound Village, LLC. V. Monyak, 787 S.E.2d 191 (2016). 
b. 2) Replacement Costs: The replacement costs is the price to replace loss on the market.
i. Ex: Replacement cost for a car is the cost to buy a car of similar type and quality.
c. 3) Personal Value: Personal value is the price an individual personally places on the loss due to sentimental or emotional reasons. (Note* generally, this type of loss is not allowed).
i. Barking Hound Village: Rejected sentimental value because it is beyond legal measurement. See Barking Hound Village, LLC. V. Monyak, 787 S.E.2d 191 (2016).
d. 4) Repair Costs: The repair costs is the amount required to repair the damages or to restore the loss to pre-harm condition.
e. 5) Use Value: Use value is the loss in use of the property. (Note* the focus is not the loss itself but what you would have used the property for, i.e., car you use to work but now have to pay to get to work. The loss in value can include the uber costs and income earnings from the loss).
f. 7) Diminution in Value: The diminution in value is the change in value caused by the legal wrong.
i. Ex: Difference in a car’s value from market value and the current value from the harm.
g. Lesser of Rule: Depending on the jurisdiction, the Lesser-of Rule operates by limiting a plaintiff’s recovery to the lesser-of the applicable methods for calculating value.
i. Ohio v. Department of the Interior: The court rejects the “Lesser of” Rule because it was contrary to congress’ intent of fully restoring the environment. See Ohio v. Department of the Interior, 880 F.2d 432 (D.C. Cir. 1989). An election between the lesser of restoration or replacement would be insufficient to restore the habit after the oil spill. See id.
Tort Damages:
A. Tort Compensatory Damages (Two Kinds):

a. 1) Pecuniary (Economic): Pecuniary damages, also referred to as special damages, are damages that have a discernible, quantifiable monetary amount attached to them. Generally, this includes medical bills, lost earnings, out-of-pocket expenses, and property loss.
b. 2) Non-Pecuniary (Presumed): Non-pecuniary damages are damages that are not as discernible and quantifiable. These are typically things like pain and suffering, loss of quality of life, loss of services, loss of consortium, future wages and emotional distress.
B. Types of Harm Depending on the Type:

a. Personal Harm (Compensatory Damages): For injuries to person, compensatory damages include: (1) past and future bodily harm and emotional distress; (2) lost earnings and loss of earning capacity; (3) reasonable past and future medical and other expenses; and (4) harm to property or business.
i. Earning Capacity: Loss in earning capacity is different than loss income. Loss in earning capacity is the loss in the ability to earn future earnings, not current lost wages. Loss in earning capacity is difficult for courts to calculate. See Walker v. Ritchie (presenting the same earning capacity issue that United States courts must resolve).
1. Walker v. Ritchie: In Walker, a Canadian case, the court first determined a base annual earnings loss for the decedent, and then modified this base amount by potential negative and positive contingencies. See Walker v. Ritchie. Negative contingencies were factors that would impede the decedent’s income production, such as a different career path, retirement, or disability. See id. Positive contingencies are factors that improve the decedent’s income production, such as promotion, labor productivity, and employment after retirement age. See id.
ii. Pain and Suffering: Pain and suffering includes emotional or mental distress. A trial court may reject jury award if it is against the “great weight of evidence” or “shocks conscious.” Additionally, the award must be consistent with prior awards.
iii. Loss of Services: Compensating for the loss of services provided by the deceased. Depending on the services, this can be pecuniary or nonpecuniary. See Thorn v. Mercy Memorial Hospital Corp., 281 Mich. App. 644 (2008) (holding the replacement costs of the decedent’s at-home services are pecuniary and not subject to nonpecuniary caps). 
iv. Loss of Society: Loss of society is the loss of the ability to interact with person, care, affection, protection, and social connection. This can include loss of consortium, which is between a husband and wife and loss of services and sexual relations.
v. Hedonic (Loss of Enjoyment of Life): Loss of enjoyment of life is awarded in cases where pain and suffering is not available but is different than pain suffering because it takes into account impaired ability to enjoy life. (Note* most courts reject “value of life” claims for wrongful death cases because it places a price tag on life, but some allow it).
b. Property (Compensatory Damages): For injuries to property, compensatory damages include: (1) difference between property’s pre- and pos-tort market value, or the cost of repairing the harm; (2) loss of use of the land; and (3) where real property is harmed, the occupant’s discomfort and annoyance. (Note* real property discomfort is nuisance).
c. Survival Action vs. Wrongful Death Action: 

i. Survival Action: A survival action is brought by the decedent’s estate and seek to receive losses until the time of death and premised on torts that do not cause death.
ii. Wrongful Death Action: Whereas a wrongful death action is brought by a close relative of the decedent. Most statutes only allow for pecuniary losses, such as funeral and burial expenses, loss of support, loss of services, and loss of society.
C. Measuring Economic Tort Loss and Tort Award:
a. (1) Itemizing the Damages: Plaintiff’s rightful position provides the starting point in determining what elements of damages are recoverable. The court in effect creates a balance sheet of the assets and liabilities incurred from the tort, (a) before the tort and (b) at time of trial. Same theory remains for nonpecuniary harms unsusceptible to precise measurement.
b. (2) Collateral Source Rule: Provides that “payments made to or benefits conferred on the injured party from other sources are not credited against the tortfeasor’s liability, although they cover all or part of the harm for which the tortfeasor is liable.
c. (3) Managing the Damage Awards: Torts damages have traditionally been awarded in a lump sum for past, present and future losses. However, some courts have rejected the lump sum award for medical surveillance. See Ayers v. Jackson Township, 525 A.2d 287 (1987) (finding the use of a fund to administer medical-surveillance damages should be the general rule, absent factors that render it impractical or inappropriate).
i. Excessiveness of Compensatory Damage Award (Three-Part Test): In reviewing the excessiveness of a compensatory damage award, the courts apply a three-part test: (1) whether the award is monstrously excessive; (2) whether there is no rational connection between the award and the evidence; and (3) whether the award is roughly comparable to awards made in similar cases. See Tullis v. Townley Engineering & Manufacturing Co., 243 F.3d 1058 (2001).
ii. Judge’s Discretion Against an Excessive or Inadequate Award:
1. Remitter (Excessive) – if a compensatory award is excessive, the court uses a remittitur to award a new trial unless plaintiff accepts the reduced amount.
2. Additur (inadequate) - if a compensatory award is inadequate, the court uses an additur to award a new trial unless the defendant provides a larger amount.
iii. Federal Tort Claims Act (Federal Legislation): The Federal Tort Claims Act was passed by Congress to limit a government entity’s exposure to monetary damages. Generally, nonpecuniary damages are not recoverable. See Ayers v. Jackson Township, 525 A.2d 287 (1987).
iv. Tort Reform Limitations: The Tort Reform is substantial changes in the law that limit damages by placing a cap on overall damages and non-economic damages. However, caps on overall damages has be held mostly unconstitutional.
1. Medical Injury compensation Reform Act (1975): In 1975, the California Legislature passed the Medical Injury Compensation Reform Act, which in medical malpractice cases restricts contingency fees and imposes a two-hundred thousand ($250,000) cap on non-economic damages.
Contract Damages:
A. Contract Compensatory Damages (Two Kinds):
a. 1) General Damages: General damages in contract cases is ordinarily the loss of the value of the defendant’s performance. See Restatement (2nd) Contracts §347. Under contract law, nonpecuniary damages are normally not recoverable unless the contract breach results in a tort.
i. Ex: D held liable for destroying P’s car. General/direct damages are the value of the car/value lost.
b. 2) Consequential Damages: Consequential or special damages are those that are secondary to a typical loss and are more specific to the particular plaintiff’s circumstances. See Restatement (2nd) Contracts §347(b). Generally, these damages occur indirectly from the violation or breach, and include loss of profit, harm to business reputation, loss of time, and loss of operating revenue due to delay.
i. Ex: D held liable for destroying P’s car, special/consequential are damages for loss job because he was late without a car.
ii. Limitations on Consequential Damages: For a plaintiff to receive consequential damages, the plaintiff must prove the damages are: (1) foreseeable; (2) certain; and (3) unavoidable. See Hadley v. Baxendale. (Note* see above for limitation elements)
1. Great American Music Machine, Inc. v. Mid-South: The court denied the consequential damages of $500k for the underwriting commitment because it was not foreseeable the defendant that such damages would result from the breach. See Great American Music Machine, Inc. v. Mid-South Record Press Co., 393 F. Supp 877 (M.D. Tenn. 1975). 
iii. Limitation on Consequential Damages (UCC): Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. See UCC § 2-719(3).
c. Liquidated Damages (Total Damages Limitation): Under contract, the parties can agree to a liquidated damages provision where in the event of a breach, a predetermined amount of damages or method for calculating damages will be imposed to reflect the anticipated harm. See Restatement (2nd) Contracts §356; see also UCC §2-718. However, a liquidated damages provision may not be enforceable if the amount is unreasonable in light of the anticipated loss and difficulties of proving loss. See id; see also Garden Ridge v. Advance International, 403 S.W.3d 432 (Tex. App. 2013).
i. Garden Ridge v. Advance International: The court finds that actual damages are essential to determining whether liquidated damages are unreasonable. See Garden Ridge v. Advance International, 403 S.W.3d 432 (Tex. App. 2013). Here, the fact the defendant did not suffer any actual damages and the liquidated damages were so high demonstrates the liquidated damages provision is unreasonable. See id. Additionally, the court noted that the defendant did not employ a method for determining the amount liquidated damages to reflect the anticipated harm. See id.
1. Unreasonably High Liquidated Damages Penalty: A liquidated damages provision that is unreasonably large will be void as a penalty for being against public policy. See Restatement (2nd) Contracts §356; see also Garden Ridge v. Advance International, 403 S.W.3d 432 (Tex. App. 2013).
B. The Rightful Position:

a. 1) Expectation Interest: The plaintiff’s expectation interest operates by giving the plaintiff the benefit of the bargain by being putting it in the position as if the contract had been performed.
b. 2) Reliance Interest: The plaintiff’s reliance interest is reimbursement for the loss caused by reliance on the contract and operates by putting the plaintiff in the position as if the contract was never made. (Note* better suited for when damages would be hard to quantify).
C. Breach of Contract:

a. Common Law:

i. Measuring Expectation Damages, Res. (2nd): Expectation interest is measured by: (a) loss in value due to the other party’s performance caused by its failure or deficiency; plus (b) any other loss, including incidental or consequential loss, caused by the breach, less (c) any cost or other loss that he has avoided by not having to perform. See Restatement (2nd) Contracts §347.
ii. Real Property:

1. Buyer of Real Property Minority Rule (California): In California and other minority rule jurisdictions, the non-breaching party in a real estate contract does not received the benefit of the bargain unless it can show the breaching party breached in bad faith. Under this rule, the non-breaching party can recover the amount paid to another property, investigative costs, and cost of reasonable improvements (if applicable).
2. Seller of Real Property: In the event of a breach by the buyer, the seller is entitled to the benefit of the bargain, which is calculated as (1) the loss on the resale, plus (2) incidental losses due to the breach, minus (3) savings (if any).
b. Uniform Commercial Code (UCC): The Uniform Commercial Code governs contracts for the sale of goods and distinguishes between buyer and seller remedies.
i. Buyer Remedies, UCC §2-711: Pursuant to UCC §2-711, “[w]here the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved . . . the buyer may cancel” and recover the amount it paid. Additionally, the buyer may receive: (1) the cost to “cover,” which is the difference between the reasonable cost to cover the good and the contract price (UCC §2-711); or (2) market damages, which is the difference between the fair market value of the good and the contract price (UCC §2-713).
1. Specific Performance, UCC §2-716: In the alternative, per UCC §2-716, the buyer’s remedy of specific performance may “be decreed where the goods are unique or in other proper circumstances.” (Note* per statute unique good is the trigger for specific performance).
ii. Seller Remedies, UCC §2-703: Pursuant to UCC §2-711, “[w]here the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates,” the seller may:
1. Resale, UCC §2-706: if the seller made a resale of the good in “good faith and in a commercially reasonable manner,” the seller may recover: (1) the resale price minus the contact price, plus (2) any incidental damages, minus (3) savings (if any). See UCC §2-706. 
2. Market Price, UCC §2-708: recover the market price, which is (1) the contract price minus the fair market value of the good, plus (2) any incidental damages, minus (3) savings (if any). See UCC §2-708.
3. Action on the Price, UCC §2-709: recover, together with any incidental damages, the price (1) of good accepted or conforming goods that were lost or damaged by the buyer; and (2) goods identified under the contract if the seller is unable to resell after making a reasonable effort at a reasonable price and the circumstances reasonably indicate that such effort will be unavailing. See UCC §2-709. (Note* recovery after the seller made an effort to resale but failed).
a. Holding the Goods, UCC §2-709(2): To recover under this section, the seller must hold for the buyer any goods identified in the contract that have not been accepted by the buyer.
iii. UCC Definitions:

1. General Damages: General damages is the value of the lost contact measured by either: (1) replacement cost; (2) market value; or (3) diminution in market value (warranty). (Note* General damages are recoverable by both the buyer and seller)
2. Consequential: Consequential damages are is “[a]ny loss resulting from general or particular requirements or needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise.” See UCC §2-715 (emphasis added). (Note* only recoverable by the buyer and subject to proximate cause, foreseeability, and avoidability. Additionally, includes personal injury or property damages from breach of warranty)
3. Incidentals:
a. Buyer Incidentals: For a buyer, incidentals include “[e]xpenses reasonably incurred in the inspection, receipt, transportation and care and custody of goods rightfully rejected, and commercially reasonable charges, expenses or commissions in connection with effecting cover or any other reasonable expenses incident to the delay or other breach.” See UCC §2-715. (Note* these out-of-pocket costs for covering the breach)
i. Great American Music v. Mid-South: The court found that only incidentals of attempting to rehab the records were recoverable because all of the other reliance damages were not reasonably certain due to their remoteness. See Great American Music Machine, Inc. v. Mid-South Record Press Co., 393 F. Supp 877 (M.D. Tenn. 1975).
b. Seller Incidentals: For a seller, incidentals include “any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer's breach, in connection with return or resale of the goods or otherwise resulting from the breach.” See UCC §2-710.
c. Prejudgment Interest Rate: A prevailing party shall also be entitled to pre-judgment interest. If the prejudgment interest rate is not stated in the contract, then such rate shall be ten percent (10%). See Restatement (2nd) Contracts §354.
Punitive Damages:

A. Tremble Damages: Tremble damages are based in statute and permit or require a court to triple (3x) or double (2x) the compensatory damages awarded. (Note* awarded in antitrust, false claims act, RICO)
B. Punitive Damages: Punitive damages, also known as “exemplary” damages, are designed to deter the defendant and others from similar harmful conduct through punishment. See Restatement (2nd) Tort § 908. Additionally, punitive damages are not fines, meaning they are evaluated for excessiveness and disproportionality under due process. Punitive damages have the following requirements:
a. 1) State of Mind Requirement: To receive punitive damages, a plaintiff must show the defendant acted with malicious intent or conscious disregard of the probability of harm to others. Mere negligence is insufficient to warrant punitive damages.
i. Vicarious Liability: A principal can be liable for punitive damages through vicarious liability; however, the principal must have intentionally authorized the conduct. Courts apply two tests for determining vicarious liability.
1. 1) Scope of Employment: The Scope of Employment Test for vicarious liability depends on whether the harm occurred in the scope of the agent’s employment. See Grimshaw v. Ford Motor Co., 119 Cal. App. 3d 757 (1981) (finding Ford’s argument against vicarious liability fails because California allows punitive damages against a principal when an agent’s actions are in the scope of his employment or the principal approved the act).
2. 2) Complicity Rule: The Complicity Rule imposes vicarious liability against a principle who either (1) authorized the act; (2) recklessly employ unfit employees; (3) appointed the manager who acted within scope of authority; or (4) ratified or approved the act. Under this rule, it does not matter whether the principal profited off the conduct.
b. 2) Parasitic Requirement: Punitive damages are parasitic because it can only be awarded in cases where the plaintiff has suffered some form of compensatory damages, meaning nominal damages may be sufficient.
c. 3) Not Allowed in Contract Claims: Punitive damages are not available in contract cases unless the breach results in an independent tort. (Note* fraud, breach of duty of good faith, tortious interference w/ contract).
C. Measuring Punitive Damages (Excessiveness):

a. Excessiveness of Punitive Damages (State Law): In receiving punitive damages, the jury sets the initial punitive damages award while the judge reviews for excessiveness. See Grimshaw v. Ford Motor Co., 119 Cal. App. 3d 757 (1981). During judicial review, the judge assesses the punitive damages award by determining whether such award “shocks the conscious” or is based on “passion or prejudice.” In particular, the test determines whether there is no rational reason for the jury’s punitive damage award.
i. State Law Factors for Excessiveness: Under state law, the courts apply a series of factors to determine excessiveness. See Grimshaw v. Ford Motor Co., 119 Cal. App. 3d 757 (1981). These factors include: (1) the reprehensibility of defendant’s conduct; (2) the ratio of punitive damages to compensatory damages; (3) profits of illegality; (4) criminal or civil sanctions; (5) awards in similar cases; and (6) litigation costs. Additionally, courts have moved away from assessing the defendant’s wealth in favor of looking at whether the defendant profits of its wrongful conduct. Lastly, a ratio of punitive damages greater than three (3) to one (1), although not dispositive, is presumed excessive. See id.
1. Remittitur (Excessiveness): if a compensatory award is excessive, the court uses a remittitur to award a new trial unless plaintiff accepts the reduced amount. See Grimshaw v. Ford Motor Co., 119 Cal. App. 3d 757 (1981) (using remittitur to reduce the punitive damages to $4.5 million). 
b. Excessiveness of Punitive Damages (Federal Law): In receiving punitive damages, the jury sets the initial punitive damages award.  See Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008). When a party challenges the punitive damages award, the judiciary makes inquiry to assess if such punitive damages are so grossly excessive as to violate the Constitution’s Due Process Clause of the 14th Amendment’s protection against an arbitrary state action.
i. Federal Law Excessiveness Test: In State Farm v. Campbell, the United States Supreme Court relied on the Gore Test to determine the excessiveness of the punitive damages award. See State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 408 (2003). The Gore Test uses the following factors: (1) the degree of reprehensibility of defendant’s misconduct; (2) the disparity between the compensatory damages and the punitive damages, generally, as a ratio; and (3) the comparison to plaintiff’s award for punitive damages in comparable cases. See id.
1. Mathias v. Accor Economy: In this case, the defendant’s conduct was willful and for economic profit. See Mathias v. Accor Economy Lodging, 347 F.3d 672 (7th Cir. 2003). In addition, the defendants conduct bordered on being criminal because the egregious nature of the harm paralleled criminal battery. See id. The degree of reprehensibility supported a finding of punitive damages at thirty-seven times (37x) compensatory damages. See id.
2. State Farm v. Campbell: The court found that the punitive damages award of twenty-five million ($25,000,000) was too high because the compensatory damages were largely based on nonpecuniary damages of one million ($1,000,000), making the ratio twenty-five (25) to one (1). See State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 408 (2003). The court found a one (1) to one (1) ratio more appropriate but remanded for assessment. See id.
D. Exceptions to Punitive Damages:

a. Municipalities and Unions: Punitive damages are not available against defendants that are municipalities or unions due to the rationale that the innocent parties, such as taxpayers and union members, will become liable.
b. Statutory Exclusions: Many statutes exclude or limit the recovery of punitive damages. For example, the Americans with Disabilities Act does not allow for unlimited punitive damages.
c. Tort Reform: Some states have abolished or placed caps on punitive damages. Some jurisdictions require the punitive damages to be paid to the state, not the plaintiff. The rationale is that punitive damages are meant to punish the wrongdoer does not provide additional compensation beyond the rightful position. 
i. Tort Reform (Presumption):  Punitive damages that are three times (3x) compensatory damages are generally upheld. If the award is greater than 3X, then there is a presumption that the punitive damage award is excessive.
1. Facts Matter: In Exxon, the court upheld a one (1) to one (1) ratio for a maritime case because the compensatory damages were so high. See Exxon Shipping v. Baker, 554 U.S. 471 (2008). Whereas in Mathias, the court upheld a ratio of more than thirty-seven times (37x) because the compensatory damages were very small. See Mathias v. Accor Economy Lodging, Inc., 347 F.3d 672 (7th Cir. 2003). (Note* size of the award can allow the flexibility in the ratio)
ii. California Limitation: In California, punitive damages are not allowed in wrongful death actions. See Grimshaw v. Ford Motor Co., 119 Cal. App. 757 (1981). However, punitive damages are allowed in survival actions. See id.
d. Independent Conduct Exclusion: Per Campbell, the defendant’s conduct that is similar but is “independent from the acts upon which liability was premised, may not serve as the basis for punitive damages.” See State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 408 (2003) (holding that the defendant’s blameworthiness for punitive damages computation cannot be based on its practices in other states unless there is a relation to the harm in the present case).
Restitution:

A. Restitution: Restitution is based on the defendant’s profit or unjust enrichment and seeks to return the defendant to its rightful position by requiring the disgorgement of all of the unjust gains. By electing the remedy of restitution, the plaintiff believes the wrong is better measured by the defendant’s gain than the plaintiff’s loss.
a. Requirement of Unjust Enrichment (Scenarios): To seek restitution, the plaintiff must prove the defendant received an unjust enrichment. Generally, the plaintiff will have to prove one of the three following scenarios: (1) the plaintiff conferred a benefit on the defendant that the defendant did not request; (2) the plaintiff conferred a benefit on the defendant it did request (i.e., contract) and the plaintiff prefers return of performance rather than enforcement of contact; and (3) the defendant acquired a benefit tortiously or by other wrongdoing from the plaintiff.
b. Requirement of Unjust Enrichment (Elements): A party claiming unjust enrichment must prove that: (1) the defendant received a benefit; (2) at the plaintiff’s expense; and (3) under circumstances that would make it unjust for the defendant to retain the benefit without commensurate compensation. See Lewis v. Lewis, 189 P.3d 1134 (2008).
i. Mutual Purpose for Family Members or Failed: In situations involving failed gifts or failed contracts between family members, the parties’ mutual purpose should govern whether such gift or contract is unjust. See Lewis v. Lewis, 189 P.3d 1134 (2008).
ii. Lewis v. Lewis: The Court finds based on the facts, the parent’s mutual purpose of acquiring the home was to provide the benefit of home ownership to the couple and they did not intend to reap any benefit. See Lewis v. Lewis, 189 P.3d 1134 (2008). Also, the couple made all the payments on the loan, taxes, and insurance. See id. Accordingly, the ex-wife is entitled to restitution for the value the parent’s resold the property. See id.
B. Measuring Restitution:
a. Disgorgement: When restitution seeks disgorgement, the remedy might be for some of the profit or for all of the profit. Ordinarily, the degree of disgorgement is tied to the degree of the harm.
i. Olwell v. Nye & Nissen: The Owell Court held that a defendant should disgorge not only its value of use of the misappropriated property but also any profits derived from such use because its conduct was “consciously tortious in acquiring the benefit.” See Olwell v. Nye & Nissen, 173. P.2d 652 (1946). 
b. Specific Restitution: Specific restitution is when the plaintiff is seeking restitution for a specific purpose.
i. Replevin: Replevin is a specific restitution remedy whereby the defendant is to return the items or personal property it misappropriated.
c. Criminal Restitution: Criminal restitution allows the victims of crime to receive the wrongfully appropriated funds that the defendant acquired by illegal means, such as embezzlement or theft.
C. Electing Restitution: Where a defendant has benefitted from his wrong, the plaintiff may waive its other causes of action and bring an action for restitution. See Olwell v. Nye & Nissen, 173 P.2d 652 (Wash. 1946).
a. Differences Remedies:
i. Restitution: The only remedy in an action for restitution is restitution.
ii. Contract: In a cause of action based on contract, the remedies include (1) injunction/specific performance; (2) damages—compensatory/liquidated; (3) Restitution and specific relief—rescission/reformation.
iii. Tort: In a tort cause of action, the remedies include (1) injunction; (2) damages—compensatory/punitive; and (3) restitution—specific relief.
b. Contract Restitution:

i. Quasi-Contract: A quasi-contract is a restitution device where the judiciary implies a contract when there was no actual contract between the parties.
1. Implied in Fact: An implied-in-fact quasi-contract is premised on the behavior of the parties. Under this circumstance, there is no real contract between the parties, but their behavior suggests there should be a contract.
2. Implied in Law: An implied-in-law quasi-contract is applied by the judiciary in circumstances where there is no contract between the parties, but one party had a duty to perform. 
a. Quantum Meruit: Quantum meruit is an implied-in-law quasi-contract where the court allows the plaintiff to cover for the value of services performed or rendered. Generally, this is the market value or replacement costs of the services rendered or performed.
ii. Contract: The remedies change when there is a contract present between the parties.
1. Recission: Recission is a restitution remedy that places the parties back in their original position before the contract had been made. To qualify for recission, the plaintiff must prove fraud, substantial breach, mistake, duress, or prove a defense. If a plaintiff is successful, rescission will require parties to return the benefit obtain and reimburse the plaintiff for the loss. See Earthinfo, Inc. v. Hydrosphere Resource Consultants, Inc., 900 P.2d 113 (1995) (holding a substantial breach will warrant recission, which removes the contract while disgorging the profits the defendant received as a result of the breach).
a. Hutchison v. Pyburn: Generally, you cannot undue a land sale contract because any damages are based on the deed; however, in an action for equitable rescission allows for the ability to undue the land sale contract plus give the plaintiff its losses. See Hutchison v. Pyburn, 567 S.W.2d 762 (Tenn. 1977).
i. Punitive Damages: Courts are split on whether punitive damages may be awarded from restitution cause of action for rescission. See Hutchison v. Pyburn, 567 S.W.2d 762 (Tenn. 1977) (holding the plaintiff’s proof of its entitlement to rescission, refund of the purchase price, and incidental damages of moving expenses was sufficient loss to satisfy the actual damages requirement for punitive damages).
2. Reformation: Reformation operates similar to a declaratory judgment; it declares what a contract actually says. The remedy is available when a written document, typically a contract or conveyance, does not accurately reflect the parties’ actual agreement. To qualify for reformation, a plaintiff must prove that there is a mistake in the writing or prove a defense. (Note* Court does not create a new agreement but simply changes the form of the contract).
Equitable Restitution:

A. Equitable Restitution: Equitable restitution is where the defendant holds something specific belonging to the plaintiff that must be returned. There are several equitable restitution remedies:
a. 1) Constructive Trust: A constructive trust is an where the judiciary creates a theoretical trust that compels the title to specific property that the defendant acquired to be re-conveyed back to the plaintiff. To receive a constructive trust, the plaintiff must show: (1) a wrongful act by the defendant; (2) defendant has received legal title to convey; (3) inadequate legal remedy; and (4) the specific property can be traced to the wrongful behavior. See Torres v. Eastlick, 767 F.2d 1573 (1985) (finding a constructive trust is not the appropriate remedy when there is no evidence that the defendant committed a wrongful act). (Note* constructive trust is often used as a remedy for wrongdoing, such as fraud, breach of fiduciary duty, but it is not limited to those situations).
i. Remedy Measurement for Constructive Trust: If a defendant is successful in proving a constructive trust, the plaintiff shall receive a return of the specific property traced backed to the harm plus any appreciation and profits. See Snepp v. United States, 444 U.S. 507 (1980) (holding the CIA was entitled to the profits from the defendant’s breach of trust since such profits were attributable to the breach). (Note* CT is better when property appreciates because the plaintiff retains the appreciation).
1. Tracing Requirement: The tracing of funds can be found not only in “direct evidence, but also [evidence] which may be established from the reasonable inferences that may be deduced therefrom.” See Jolley, 467 P2d 984 (1970).
ii. Priority Benefit for Constructive Trust: An added benefit from a constructive trust is that the plaintiff will have prevail over unsecured creditors in a bankruptcy proceeding. See Torres v. Eastlick, 767 F.2d 1573 (1985).
1. Bona Fide Purchaser: However, a bona fide purchaser, one who took for value without notice of facts that gave rise to the constructive trust, shall prevail over the plaintiff. See The Corporation of the Present of the Church of Jesus Christ of Latter-Day Saints v. Jolley, 467 P2d 984 (1970) (“A constructive trust may be enforceable against any subsequent trustee, unless transferred to a bona fide purchaser under circumstances where equity would require a different result.”).
iii. Snepp v. United States: The United States Supreme Court held that constructive trust was the appropriate remedy where an ex-CIA agent published information on his time with the CIA without prior approval by the agency as required in contract. See Snepp v. United States, 444 U.S. 507 (1980). The Court stated that constructive trust is the appropriate remedy where the defendant is in breach of trust. See id. Moreover, the constructive trust remedy “is tailored to deter those who would place sensitive information at risk. And . . . reaches only funds attributable to the breach.” See id.
iv. Jesus Christ of Latter-Day Saints v. Jolley: On appeal, the defendant contends that constructive trust cannot be imposed on a third party who owed no fiduciary obligations. See Jolley, 467 P2d 984 (1970). However, the court answers, “[w]here one has stolen or embezzled the money or property of another, he obtains no title whatsoever. A constructive trust may be enforceable against any subsequent trustee, unless transferred to a bona fide purchaser under circumstances where equity would require a different result.” See id. Here, the subsequent transferee was not a bona fide purchaser, meaning a constructive trust applies. See id.
b. 2) Equitable Lien: An equitable lien grants the plaintiff a lien, or a security interest in specific property held by the defendant. The property acts as collateral for the amount owed to the plaintiff. To receive an equitable lien, a plaintiff must show (1) a wrongful act by the defendant; (2) defendant has received legal title to the property; (3) inadequate legal remedy; and (4) specific property can be traced back to the wrongful behavior.
i. Tracing Requirement: For an equitable lien, the tracing requirement is more flexible than a constructive trust, meaning it does not solely depend on tracing.
ii. Priority Benefit for Equitable Lien: An added benefit from an equitable lien is that the plaintiff will have prevail over unsecured creditors in a bankruptcy proceeding.
1. Bona Fide Purchaser: However, a bona fide purchaser, one who took for value without notice of facts that gave rise to the equitable lien, shall prevail over the plaintiff
iii. Deficiency Judgment: Unlike a constructive trust, an equitable lien allows the lienholder to receive a deficiency judgment for the balance of any shortfall. (Note* an equitable lien is better than a CT for depreciated property due to the deficiency judgment protection).
c. 3) Accounting for Profits: An account of profits is an appropriate remedy whenever a fiduciary profited wrongfully from his or her position, or whenever profit-generating property was acquired wrongfully, and the legal remedy is inappropriate. The remedy holds the fiduciary responsible for the profits.
i. Remedy Measurement for Account of Profits: The remedy of account of profits first requires the defendant disclose the profits it received and then disgorge those profits through apportionment.
Remedial Defenses:

A. Main Remedial Defenses: The main remedial defenses are unclean hands, in pari delicto, estoppel, waiver, and laches. (Unclean hands, estoppel, and laches are derived from equity)
a. 1) Unclean Hands: Today, unclean hands really just means that in equity as in law the plaintiff’s fault, like the defendant’s, is relevant to the question of what if any remedy the plaintiff is entitled. See Scheiber v. Dolby Laboratories, Inc., 293 F.3d 1014, 1021 (7th Cir. 2002).
i. Measuring Relief: Unclean hands modernly acts as a factor in the liability of the defendant by assessing the plaintiff’s wrongdoing as well. See McKennon v. Nashville Banner Publishing Co., 513 U.S. 352 (1995).
ii. Public Purpose Exception: The United States Supreme Court has rejected the unclean hands defense “where a private suit serves an important public purpose.” See McKennon v. Nashville Banner Publishing Co., 513 U.S. 352 1995).
iii. McKennon v. Nashville Banner: Case where a woman was fired for because of her age and budgetary restraints due to financial condition of the company. See McKennon v. Nashville Banner Publishing Co., 513 U.S. 352 (1995). However, it was later found in discovery that the woman’s conduct before she was fired would have gotten her fired. See id. The U.S. Supreme Court allowed the woman to recover for the violation of the ADEA, but limited recovery until the time of the discovery of wrongful conduct. See id. The U.S. Supreme Court stated, “we cannot require the employer to ignore the information, even if it is acquired during the course of discovery in a suit . . . [where it] might have gone undiscovered absent the suit.” See id. 
b. 2) In Pari Delicto: In Pari Delicto applies in a case of equal, mutual, or greater fault by the plaintiff and asserts that the position of the defending party is the better one.
i. Measuring Relief: If a defendant is successful in proving mutual fault, the plaintiff will not receive relief. However, this standard is slightly different than “unclean hands” because the fault is mutual.
ii. Bateman Eichler, Hill Richards, Inc. v. Berner: “[In pari delicto] is grounded on two premises: first, that the courts should not lend their good offices to mediating disputes among wrongdoers; and second, that denying judicial relief to an admitted wrongdoer is an effective means of deterring illegality.” Bateman Eichler, Hill Richards, Inc. v. Berner, 471 U.S. 299 (1985).
c. 3) Estoppel: Estoppel stops a plaintiff from taking inconsistent positions when the defendant has relied upon a prior position to its detriment.

i. Defendant’s Showing: To invoke estoppel, a defendant must show (1) the plaintiff’s inconsistent actions; and (2) it detrimentally relied upon that inconsistency.

d. 4) Waiver: Waiver (common law) and estoppel (equity) are often pled together, but Waiver is a voluntary and intentional abandonment of a known right by the plaintiff.
i. Defendant’s Showing: A party asserting waiver must show (1) the other party was aware of their right; and (2) it relinquished or failed to assert such right. (Note* Waiver is intentional by express/implied while estoppel can be due to negligence of plaintiff).
e. 5) Laches: Laches is a delay that occurs at any time, not just in the initial filling of the lawsuit, which holds that such delay by plaintiff in asserting rights is not excusable or reasonable, thereby working to the prejudice or injury of the defendant.
i. Defendant’s Showing: A party asserting the latches defense must show there is (1) lack of diligence by the party against who the defense is asserted, and (2) prejudice to the party asserting the defense. See Pro-Football, Inc. v. Harjo, 565 F.3d 880 (D.C. Cir. 2009).

1. Gauging Prejudice Factors: Balancing prejudice with delay: (1) The amount of prejudice required in a given case varies with the length of delay (longer delay = less prejudice, shorter delay = higher prejudice requirement) and (2) Court have broad discretion to take into account particular facts of particular cases.
ii. Timing of Delay for Young Plaintiff’s: “[T]he period of unjustifiable delay cannot start before a party reaches the age of majority.” See Pro-Football, Inc. v. Harjo, 565 F.3d 880 (D.C. Cir. 2009).

iii. Pro-Football, Inc. v. Harjo: In this case, the latches defense is applicable because the delay from the youngest defendant was over eight (8) years, which prejudiced the Redskins by economic means in their investment in the trademark and the loss of relevant testimony of the team’s president. See Pro-Football, Inc. v. Harjo, 565 F.3d 880 (D.C. Cir. 2009).
f. 6) Statute of Limitations: The defense of statute of limitations serves to bar an action because of the delay in filing the complaint. The purpose is to preserve evidence and fraudulent claims.

i. Defendant’s Showing: A defendant relying on the statute of limitations must show that the statute of limitations has run and that there are no countervailing exceptions.
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