Property Outline 


Possession

1. Pierson v. Post
a. Rule: Property of wild animals is acquired by an intended capture, killing, or mortal wounding with pursuit that deprives animal of natural liberty and brought under certain control

Theories of Property

1. John Locke- natural rights, labor theory of property

a. God given, mixing your labor with nature (common to everyone) makes it your property
b. Every man has property in himself

2. Blackstone- natural rights, being first justifies ownership 

a. Property rights are absolute

b. In beginning, no need for property rights because of small population and plentiful resources. Then, larger population led to scarcity and valuable resources, introducing rivalry ( transient ownership (only use when you need)

c. Lastly, even larger population and scarcer resources ( more permanent ownership (first to grab)
d. Scarcity→ agriculture→ property rights→ civil society→ laws
3. Jeremy Bentham- utilitarianism, no natural rights

a. Property and law are born together

b. Property rights need to do the greatest good for most people

4. Harold Demsetz- economic utilitarian

a. When it becomes economic to internalize externalities, property rights will come into existence 

b. High transactional costs of property rights in common model
i. Holdouts, free riders

ii. Information costs

iii. Policing

iv. Future generations pay premium

c. individual property rights lowers transaction costs→ only have to deal with people whose property touches yours, instead of the whole community
5. Charles Darwin-Natural selection

a. Favorable traits that increase reproductive fitness are likely to be passed onto future generations
6. Heller & Eisenberg: The tragedy of the anticommons/too much property

a. Too many property rights leads to inefficiencies which make it difficult to put to use

b. more owners lead to higher bargaining costs for person to use resource
c. economically wasteful
d. Scarce resources are prone to underuse when multiple owners have the right to exclude, a problem known as the tragedy of the anticommons.

7. Krier: evolutionary theory of property

a. Property rights emerged “unintentionally” (invisible hand) when humans were not that smart and resources were crude and abundant. Then “intelligent design” was needed to refine and expand properties rights as resources became less crude and scarce and population increased

b. Suggests a harmonious explanation of property rights by (1) unintended consequences and (2) intentional design

8. Smith- Wills and Evolutionary Theory

a. If people behave the way that natural selection says we should, people should pass money/resources to those that have the best chance of reproduction/fitness

Non Copyrightable/Intangible Property

1. INS v AP: 
a. Rule: if both parties seek to make profit at the same time, in same field, then it is unfair competition to distribute news and between them, its quasi property.
1. Cheney Bros v. Doris Silk: 

i. Rule: when there is no legally defined property right, a person’s property is limited to their chattels, or physical aspects, that embody invention. Others may copy at their pleasure

ii. Not quasi property like news because no societal benefit

Copyright

1. What is copyright? 

a. Exclusive right to make copies of a work

2. What is copyrightable subject matter? 

a. 12 USC 102(a)

i. literary works

ii. musical works
iii. dramatic works
iv. choreographic works
v. pictorial, graphic, and sculptural works
vi. motion pictures and other audiovisual works
vii. sound recordings
viii. architectural works.
b. Original works of authorship fixed in a tangible medium of expression

i. Original= independent creation + minimal degree of creativity

3. What is not copyrightable subject matter?

a. Facts/
b. procedures
c. processes
d. systems
e. methods of operation/
f. concepts/principles/
g. discoveries
Copyrightable Subject Matter

1. Fact/Expression Dichotomy Rule

a. Copyright protects expression, not facts

b. Feist v Rural : π sued ( for copyright infringement over taking of facts from phone directory. 

i. Rule: Copyright protects only those constituent elements of original work that possess more than a modicum of creativity

2. Idea/expression dichotomy

a. Copyright protects expression, not idea. The art, method, processes of work are outside scope of copyright. Those ideas are not protected but the particular expression of them is protectable.
b. Baker v. Selden: π wrote book about system with illustrative examples and ( also wrote book and reproducing examples of system. 

i. Rule: Copyright does not protect an idea, only the expression of an idea. 
3. Merger Doctrine or Idea/Expression Inseparability Rule

a. Idea and expression are so inexplicably intertwined that they cant be separated 

b. Morrissey v Procter and Gamble Co.: can’t copyright sweepstakes contest rules bc few ways to express that.
i. Rule: If there are only a few ways to express a narrow idea so that idea merges with its expression, it is not copyrightable.
4. Conceptual Separability 

a. Work cannot be copyrightable when the creative expression is not conceptually separable from the utilitarian (functional) aspects
b. The more useful something becomes, the harder it is to copyright because you cannot copyright the use

c. Brandir Int’l v Cascade: Bike rack converted from art sculpture. 
i. Denicola test

1. If design elements reflect a merger of aesthetic and functional considerations, the artistic aspects of a work cannot be said to be conceptually separable from the utilitarian elements

2. Where design elements can be identified as reflecting designer’s artistic judgment exercised independently of function influences, conceptual separability exists 
3. Merger of aesthetics and utility 

Rights of Owner/Copyright Infringement

1. Owner of copyrighted work has exclusive rights to reproduce work in copies

2. Copyright infringement
a. Copying (either)
i. Identical reproduction
ii. Access to original work and substantially similarity 
b. Improper appropriation
i. are the two works “substantially similar” with respect to the copied expression, to the eyes or ears of an ordinary or reasonable observer
1. substantially similar must be in respect to ordinary person (not experts) because reflects economic impact
3. Arnstein v. Porter = π sued for copyright infringement of songs. Court held that the songs were similar enough that jury of fact finders could determine whether copying and improper appropriation occurred.
a. Rule = Infringement requires (1) copying and (2) improper appropriation, test for improper appropriation = ordinary observer test.
4. Nichols v. Universal Pictures (1930) = π sued for CR infringement of a play, court held that storyline too general. Copyright does not cover everything that might be taken from a work.
a. Rule = Generalized abstractions in a work are not copyrightable.
i. Prototypes and themes are closer to ideas
ii. The more abstract, less likely to be copyrightable
Fair Use

1. Fair use gives rights to the public to use copyrighted protected materials
2. Examples of common fair use: criticism, comment, new, teaching, scholarship, or research
3. Factors to determine fair use:
a. purpose and character of use
b. nature of copyrighted work
c. amount/substantiality used
d. the effect on the market
4. Harper Row v. Nation (1985) = Excerpt of Ford’s memoir stolen & printed by the Nation, Time cancels deal w/ Harper Row, and HR loses lots of money. Court ruled not fair use and is copyright infringement. 
a. Purpose & character = news reporting, but went beyond to exploit headline value
b. Nature of CR work = it was unpublished, so fair use is even narrower. Rights to first publication
c. Portion Used = 13% of work small, but the “heart” of memoir was that portion
d. Effect on Market = Time did not pay out rest of contract bc they no longer had exclusive prepublication rights. Lots a lot of money
	
	FAIR USE
	NOT FAIR USE

	Purpose/Character of Use
	Nonprofit, educational
	Commercialization 

	
	News reporting, information
	Exploitation

	Nature of Work
	Widely available
	First publication (confidentiality)

	
	Factual works
	Fictional works

	Amount/Substantiality Used
	Minimal information taken
	Taking “heart of the work”

	
	Can look at quantity or quality of portion taken

	Effect on the Market
	No direct competition
	Adverse effect on market of work


Patent

1. What is a patent?

a. Grant the patentee right to exclude
b. Invention or discovery that is novel/new, original, useful
2. What is patentable subject matter?

a. any new and useful 
i. process:
ii. machine, 
iii. manufacture
iv. composition of matter
v. or any new and useful improvement 
b. Diamond v. Chakrabarty– Living Things 

i. Living things are patentable if they are man made and not naturally occurring 

c. Parke-Davis v. H.K. Mulford Co.– Purified Substance

i. Purified substance is patentable if you take it out of natural context and for every practicable purpose it becomes a new thing for human use

d. Diamond v. Diehr– Process/law of nature 

i. An equation is not patentable in isolation, but when a process is devised which incorporates it, the process is patentable.
ii. A law of nature, as applied and used in new patentable subject matter, does not preclude the new subject matter from patentability 
3. What is not patentable subject matter?

i. Laws of nature

ii. Physical phenomena

iii. Abstract ideas

4. Patent document

a. Open letter

b. Discloses invention

c. Bargain between public and patentees by giving them private rights in exchance for information 

5. Patent life

a. Idea(application(issue(expired

i. Prosecutable before issue

ii. Enforcement after issue

iii. 20 years from filling 

6. Why Patent

a. Incentive to commercialize and innovate

b. Incentive to disclose technology advances

c. Incentive to invent

d. Encouraged investment in research and development 

Patent Infringement

1. Indirect infringement

a. Inducing or contributing

2. Direct infringement

a. Define the invention by interpreting the words in patent claim

b. Compare the construed claims to the accused device or process, if each and every element is present, infringement

i. Literal infringement 
1. All elements in claim are same

ii. Doctrine of equivalence
1. Elements are substantially similar 

a. Do elements serve same purpose/functionality?
b. Same function in same way for same result?

iii. Experimental use defense: solely for amusement, to satisfy idle curiosity, or for strictly philosophical inquiry, and not applicable when the act is intended to further the infringer’s legitimate business interests
1. Madey v. Duke University
a. π sued for patent infringement because Duke continued to use his patented laser equipment. Duke claimed the experimental use defense. The court held that even though duke was a non-profit, the defense wasn’t valid 

Trade Secrets
1. What makes a trade secret

a. information 
b. economically valuable because it is a secret from others who could exploit it 
c. subject to efforts reasonable under the circumstances to maintain its secrecy
2. Determine independent economic value 

a. Measures taken to protect secret 

b. Costs for research and development of secret 

c. Competitors willing to buy or steal your secret 

3. Determine secrecy 

a. Non-disclosure agreements 

b. Security at facilities 

c. Restricted access/need-to-know basis 

d. Patent application? Destroys if published 

4. Why does the law protect trade secrets?

a. Protect innovation
b. Encourage to take risk 
c. Protect morality in business

5. Why trade secrets over patent?

a. Patents expire

b. Trade secret covers more 

c. Patents disclose valuable information

d. Getting a patent takes a lot of time and costs a lot of money
6. Common trade secret claims 

a. Businesses v. former employees 

b. Businesses v. ex-partners 

c. Businesses v. competitors

d. Businesses v. potential business partners
7. Misappropriation of trade secret
a. Have to have trade secret
b. Misappropriation
i. Disclosure and use 
1. Person or third party, without consent, acquiring, disclosing, deriving, using, or mistakenly finding trade secret and had reason to believe it was acquired through improper means 
a. Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage through electronic or other means
ii. Metallurgical v Fourtek
iii. π originally contracts with ∆, learns of special furnace trade secret, then copies those modifications.  π sues for trade secret misappropriation. The court held limited disclosure is permitted so long as it is done to further economic interests.
1. Rule: Limited disclosure- a business can make a limited disclosure of a trade secret to a partner businesses in order to work together without making the trade secret available to the public.
c. Dupont v. Christopher
i. Photographers fly over and take pictures of plant that Dupont is building. Photographers claim they did not do anything illegal and therefore did not misappropriate trade secret.
1. Rule: Improper means, which may be otherwise lawful, may be defined as overcoming reasonable efforts to protect a trade secret.
d. Smith v Dravo

i. Smith sent info to Dravo regarding shipping containers because Dravo was interested in purchasing the business. The deal fell through, the Dravo started his own business using the info he had gathered from Smith and undercut Smith’s business. 
ii. Rule: Implied duty to maintain secrecy does not have to be explicitly written. Trade secrets communicated under a confidential relationship cannot be appropriated by the hearer without consent of teller. 
8. Proper means
a. Discovery by independent invention
b. Discovery by “reverse engineering” 
c. Observation of the item in public use or on public display
d. Obtaining the trade secret from published literature
i. Kadent v. Seeley Machine
1. ( was an employee that left and started working at a competing company. π argued that the competing company could not have reversed engineered the secret in the short amount of time. Court held did not show any evidence that it was not reverse engineered and therefore not misappropriation
2. Rule: reverse engineering is permitted in properly obtaining trade secret 
Real Property (land)

1. Right to exclude

a. Trespass

i. Intrusion that deprives right of possession 

1. Intentional 

2. Unauthorized 

3. On the land of another
ii. RULE: trespass to land occurs when there is an unauthorized direct or immediate intrusion of a physical, tangible object onto land over which the plaintiff has a right of exclusion possession. (Adams v Cleveland Cliffs)
iii. Fixture (Strain v Green)
1. Actual annexation to realty

2. Application to the use or purpose to which part of the realty with which it is connected is appropriate

3. Intention of the party making the annexation to make a permanent accession to freehold

iv. Hinman v Pacific Air Transport 
v. ∆ routinely flew above π’s house. π invoked “ad coelum” doctrine which states that a person’s land is infinite in a vertical direction. 
1. Rule: Landowner can only claim ownership to areas which they can physically possess and use for their enjoyment
b. Producers Lumber & Supply v. Olney Building
i. ∆ built house on π’s land under the belief that he owned the land. After discovering he did not own the land, ∆ tore it down. The court found that, upon construction of the house, it became a fixture of the property. The removal of the building was unlawful.
1. Rule: Making a permanent improvement on another’s land makes that thing a fixture on the property, giving exclusive rights to the landowner. However, the improver is entitled to equitable remedy if the mistake was under good faith.
2. Unclean hands: If you want equity, need to be virtuous
c. Nebraska v. Iowa 
i. Rule: If a body of water undergoes gradual changes on one side and rapid changes on the other, the boundary line may vary under the law of accretion. The law of avulsion would apply if the changes were significant and swift on both sides.
1. Accretion: gradual change to land (boundary changes as the land changes)

2. Avulsion: dramatic, abrupt changes to land (property line remains the same)

ii. Jacque v. Steenberg Homes 
iii. ∆ moved mobile home across π’s land despite express lack of permission. 
1. Rule: Punitive damages can be awarded for an intentional trespass in order to (1) deter that conduct and (2) protect the legal right to exclude.
d. Baker v. Howard County Hunt
1. ∆’s dogs entered π’s land several times while chasing foxes. Court held that π proved no adequate remedy by showing the experiment research was invaluable, apprehension of trespass was immeasurable, and the frequent lawsuits in the future was not an adequate remedy
2. Rule: The equitable remedy of injunction is appropriate where the trespass is likely to be repeated without it.
2. Right of the Public

a. Public has right to property owned by another

b. Doctrine of necessity (Ploof v. Putnam)

i. Rule: Necessity, which includes uncontrollable occurrences threatening people or property or the inability to control movements of lawfully owned property, justifies entry upon land and interferences with personal property that would otherwise have been considered trespasses.
c. McConico v. Singleton (Hunting)
i. Rule: The law of trespass does not prevent a hunter from engaging in the custom of hunting on unenclosed, uncultivated land of another
d. State v Shack (public policy)
1. Rule: There can be no trespass where a person enters land to aid a marginalized group who cannot obtain that aid otherwise, assuming said person causes no harm to the landowner.
2. ∆s entered land to render legal and medical aid to migrant workers. The court found no trespass because ∆s were there to help a historically disadvantaged group that would not have been able to acquire necessary aid/rights without them. Rights and well-being take precedence over property rights.
e. Uston v Resorts (public policy)
i. Rule: When a property owner owns a publicly used good, they have a duty not to arbitrarily exclude people absent a clear rule unless the actions of the individual are unreasonable or potentially harmful.

ii. Rule: However, have limited rights to exclude. Valid reason to exclude are:

1. Disruptions of the operation of the premises
2. Disorderly or intoxicated persons
iii. Security of the premises/patrons
iv. ∆ refused π access to the casino because π was counting cards 
3. Adverse Possession
a. Where the owner of the legal title can be deprived of his land by adverse possession
b. Adverse possessor must have ALL elements to be succesfrul:
i. Possession (actual and exclusive)
1. Rule: Sufficient possession requires that the AP has acted toward the land in question as an average owner, taking into account the nature of the land (Jarvis v Gillespie)
ii. Open and notorious
1. Rule: The possession must be so open and notorious that an ordinary owner of similarly situational last must or should have known that the land was being possessed (Marengo Cave v Ross)
2. Rule: A minor encroachment along a common boundary does not give requisite knowledge to owner to constitute open and notorious possession (Mannilo v Gorski)
iii. Hostile 
1. Rule: Hostility when used in the context of adverse possession does not require ill will or destructiveness. Just needs to intent to claim the land and treat it as his own. (Jarvis v Gillespie)
2. Rule: Hostility does not matter what your state of mind is, but you cannot be there with permission. It doesn’t matter that the possessor was mistaken, and had he been better informed, would not have entered. (Mannilo v Gorwski)
iv. Continuous for statutory period 

1. Rule: There can be lapses of time between acts of possession and still be continuous possession. Using property only at certain times of the year and not using it the rest of the year is continuous. (Jarvis v Gillespie)
2. Rule: Occupancy during summer months may constitute uninterrupted possession. (Howard v Kunto)
3. Rule: A purchaser may tack the adverse use of its predecessor to that of his own. Tacking is permitted when the two parties are in privity. Privity requires sufficient reasonable connection between successive occupants that defines when the connection is reasonable or unreasonable (Howard v Kunto)
4. Rule: Statute of limitation will not run if, at the time the adverse possessor enters the land, the true owner has a disability. SOL doesn’t begin to run until 5 years after the disability is gone.

a. Death ends all disabilities

b. Types of disabilities

i. Minor age

ii. Insanity

iii. Imprisonment

c. Cannot tack disabilities
c. Jarvis v Gillespie- π owner land around contested parcel that was originally owned by the city. π had fenced off his plot of land from the adjacent road, also used land to harvest Christmas trees and tap maple trees. He also placed “No Trespassing” signs throughout the plot. 
i. RULE: Exception to AP Land that is owned my municipality is presumed to be given to a public use. However, presumption can be rebutted by demonstrating town had abandoned any plans for land.

1. Not for state or federal govt

d. Mannillo v Gorski- neighbor builds stairs that go 15 inches onto neighbors land.

i. Rule: Equitable relief is possible if innocent trespasser of a small portion of land on boundary

1. Tear down (remove) encroachment

2. True owner gives land to trespasser for money

3. Force sale of encroachment from owner to AP

4. Give possession of encroachment to true owner
e. Howard v Kunto- nothing is where anyone says it is. π discovered that he and his neighbors’ deeds described the incorrect plots of land.
Easement 
1. Servitude: Nonpossessory property interest in land 

2. Types of servitude
a. American real covenants and Equitable servitudes
i. Focused on things people who own land can or can’t do
1. Negative restrictions

2. Positive obligations

ii. Established by law or equity
iii. EX: HOA, keeping up fence, single family homes only, must pay fees
b. Easements

i. Right to use land of another
1. Benefits dominant tenement (owns easement) and burdens servient (owns property)
2. EX: Go across parcel, Profit off of land (fish or harvest), Utilities 

ii. Come into existence 

1. Agreement between parties

2. Implied by law or necessity

3. Prescription (adverse possession)

3. Schwab v Timmons-π wanted to use private road because claimed they were landlocked. Had sold off property with access to public highway. 
a. Rule: Implied easement

i. Prior common ownership of the parcels

ii. Use existing before severance that was beneficial to one portion of the land

iii. Within the common ownership there was a quasi-easement 
iv. and its necessary to recognize quasi easement in order to enjoy parcel

b. Rule: Easement by necessity

i. Prior common ownership of the parcels prior to severance

ii. Owner of landlocked parcel cannot access a public roadway from his or her property 
4. Easement by estoppel
a. Rule: One may acquire license to use an easement, where with knowledge of licensor, he then spends money improving or using the easement relying on the license, it then becomes irrevocable for as long as the easement is in use Holbrook v Taylor (private road to get construction stuff)
i. Tacit approval or license
1. Usually, license is revocable at any time, but becomes irrevocable under theory of estoppel 
ii. Reliance on approval or license
iii. Estoppel ends when easement stops being used
5. Easement by prescription
a. Easement by adverse possession, claimant must show that
i. The use was continuous and uninterrupted by the same statutory period that applies to adverse possession

ii. The claimant acted as an owner and not merely as a person have the permission of owner

iii. The use was reasonably visibly to record owner

b. Private prescriptive easement: gives only that person the right to continued use
i. Fischer v Grinsberg- A driveway runs parallel to the boundary line between the two lots, and is situated on both sides of the boundary. 
1. Rule: Easement by prescription must be adverse, open and notorious, continuous and interrupted for full prescriptive period, use is presumed to be as a claim of right unless the servient estate proves the use was permissive
c. Public prescriptive easement: gives the right of use to the public at large 
i. Interior Trails Preservation Coalition v. Swope
a. Rule: To establish a public prescriptive easement, a corporation need only show continuous use for the statutory period by the public, not by the corporation/individual itself.
b. ∆s owned land commonly used by the public. π, a relatively new organization, filed suit to establish a public prescriptive easement. 
Nuisance
1. RULE: Recovery for nuisance is possible when there is significant harm resulting form the substantial and unreasonable interference with the use and enjoyment of the property Adams v. Cleveland-Cliffs Iron Company
2. Private nuisance: nontrespassory interference with a person’s quite use and enjoyment of land that is substantial and unreasonable

3. Public nuisance: that which affects the general public as well

4. Elements Adams v. Cleveland-Cliffs Iron Company
a. Non trespassory, intangible interference 
i. Rule: Dust and other airborne particulate, while it cannot suffice for physical intrusion under trespass, may give rise to a cause of action for nuisance. Adams v. Cleveland-Cliffs Iron Company
b. Intentional interference with use and enjoyment
c. Sufficient/substantial harm to owner (interferences must be the kind that an ordinary, reasonable person would consider an interference)

i. Rule: Equity will enjoin conduct that culminates in a private nuisance where injury to nearby property and residents is certain, substantial, and beyond speculation and conjecture Arkansas Release Guidance Foundation v. Needler
1. Examples: Affect on property values, time and frequency, burden on plaintiff to move
ii. Rule: Unreasonableness of an intentionally interference must be determined by a balancing of the landowners’ competing interest. Interference is unreasonable when the gravity of the harm outweighs the social value of the activity alleged to cause the harm. Hendricks v Stalnaker
iii. (gravity of harm v utility of conduct) Hendricks v Stalnaker
1. Gravity of harm

a. The extent of the harm involved

b. The character of the harm involved

i. Annoyance or physical intrusion? (closer to physical damage)

c. The social value that the law attached to the type of use or enjoyment invaded

d. The suitability of the particular use or enjoyment invaded to the character of the locality 

e. The burden on the person harmed or avoiding the harm

2. Utility of conduct

a. Social value the law attached to the primary purpose of the conduct

i. Putting land to economic and productive use

b. Suitability of the conduct to the character of the locality

c. The implacability of preventing or avoiding invasion

5. Adams v. Cleveland-Cliffs Iron Company- ∆’s mine emitted vibrations, odors, and dust, resulting in π’s shock, nervousness, and sleeplessness. The Court held that π could not bring a suit for trespass. The Court said that the unreasonableness of the nuisance was based on a public-policy assessment.

6. Hendricks v Stalnaker- π was unable to construct a septic tank because of ∆’s water well. The Court found the landowners’ competing interests to be approximately equal, the balancing of interests did not favor a private nuisance.

7. Arkansas Release Guidance Foundation v. Needler

a. The Court held that a halfway house, or a home for parolees and prisoners, was a private nuisance because evidence established diminution in nearby property values in addition to fear and apprehension on the part of local residents.
Remedies for Nuisance
1. Judicial remedy
a. enjoin A’s use of land (give B the “property right”)
b. refuse injunction, but give B damages (allow A to “take” the property right from B, but A compensates B)
c. enjoin A’s use of land, but make B pay A damages (allow B to have the property right, but B has to pay for it).
d. refuse B any remedy (give the property right to A)
2. Injunction (Estancias Dallas Corp v Schultz)
i. RULE: In determining whether an injunction is appropriate, a court will “balance the equities”, or weigh the injury to the defendant/public if the injunction were granted against the injury to the plaintiff if the injunction were denied.
ii. ∆ erected an apartment building next to π’s home. ∆’s air conditioning unit created very loud noises
8. Damages (Boomer v. Atlantic Cement Co.)
a. Rule: Where the economic and social benefit of the nuisance outweighs the harm to the complainant, damages may be given instead of an injunction.
i. Pollution from ∆’s cement plant caused damage to π’s property. The Court held that a temporary injunction was appropriate and would be lifted once permanent damages were paid. The economic benefit of keeping the factory open is greater than the harm suffered by π, so a permanent injunction is not appropriate.
Additional Rights: limitation on your property/land and rights of public to others land
1. Pocono Springs Civic Association v. MacKenzie
a. Rule: Title to real property cannot be abandoned.
i. ∆ were rich bitches who made bade life choices 
2. Eyerman v. Mercantile Trust Co.
a. Rule: A previous landowner cannot compel a successor to do that which is against public policy.

i. ∆’s estate aimed to destroy the decedent’s house based on her will. π filed for an injunction because the destruction would diminish property values and would be against public policy. 
Moveable

1. Finders

a. Armory v. Delamirie
i. Rule: The finder first in time prevails against all subsequent finders.
1. True Owner > Finder > Subsequent Possessor 
b. Favorite v. Miller
i. Rule: One cannot be a finder by knowingly trespassing on another’s property.
ii. Rule: Chattel embedded in land belongs to property owner, regardless of finder
c. Benjamin v. Lindner Aviation, Inc.
i. Mislaid: Voluntarily put in a certain place, then the owner overlooks/forgets where it is
1. Finder has NO RIGHTS
2. Belongs to owner of premises except to former owner
ii. Abandoned: Owner no longer wants to possess it. Shown by proof that the owner intends to abandon the property and has voluntarily relinquished all right
1. Belongs to finder against everyone, including former owner
iii. Lost: Owner unintentionally and involuntarily parts with possession and does not know where it is
1. Belongs to finder once statutory procedures are followed and owner makes no claim
iv. Treasure Trove: Coins/currency, concealed, antiquated, owner dead/undiscoverable
1. Belongs to the finder as against all but the true owner
2. Power to transfer voidable title
a. UCC §2-403 (protect innocent purchaser, who goes after middleman. Puts on party that is most blameworthy)
i.  A person with voidable title has power to transfer a good title to a good faith purchaser for value. When goods have been delivered under a transaction of purchase the purchaser has such power even though

1. The transferor was deceived as to the identity of the purchaser

2. Delivery was in exchange for a check that was later dishonored

3. It was agreed that the transaction was to be a cash sale

4. The delivery was procured through fraud

ii. Voidable title: title that grantee may choose to annul or void due to fraud or other irregularities but is valid until chooses to void 

b. Kotis v. Nowlin Jewelry
i. ( bought a Rolex for a fraction of cost from a third party who had bought using a bad check. Court held ( was not a good faith purchaser because there was too many suspicious facts that would lead a reasonable person to know the transaction was unlawful. 
1. Rule: the test for good faith purchaser is the actual belief of the party and not the reasonableness of that belief unless the trier of fact can show that there is substantial evidence to support it was not in good faith

c. Porter v. Wertz
i. Musical chairs of paintings. Ended up in Venezuela. 
1. Rule: Possession without more is insufficient to create an equitable estoppel. A purchaser may only assert title if the previous possessor has given an indication of transfer of possession and the purchaser has done so in good faith.
a. Equitable estoppel: more general elements
i. Is the principle by which a party is precluded from denying any material fact which, by his words or conduct, has induced another to believe and act upon them 

b. Statutory estoppel: UCC §2-403(2)
i. Any entrusting of possession of goods to a merchant who deals in goods of that kind give him power to transfer all rights of the entruster to a buyer in the ordinary course of business

3. Bailment
a. Created by the delivery of personal property by one person to another in trust for a specific purpose, pursuant to an express or implied contract to fulfill that trust. Inherent in the bailment relationship is the requirement that the property be returned to the bailor, or duly accounted for by the bailee, when the purpose of the bailment is accomplished, or that it be kept unit it is reclaimed by the bailor

i. 3 levels of obligation
1. Bailment for benefit of bailee (extraordinary care)
2. Bailment for mutual benefit (if negligent, have to pay)
3. Bailment for benefit of bailor (Level of care just needs to not be grossly negligent)
ii. Level of bailee obligation for a finder

1. Finders are required to not be grossly negligent 

iii. If something happens to the bailment, the bailee is responsible for showing their level of care

b. Allen v Hyatt Regency 
i. Π parked car in parking garage that had attendant and automated ticket. Car was stolen. 
1. Rule: When a bailment for hire has been created and upon proof of non-delivery, bailor is entitled to the statutory presumption of negligence provided. 

4. Adverse possession of chattel

a. O’Keeffe v. Snyder
i. π, a famous painter, sought replevin for paintings that were missing for almost 30 years. ∆ argued that the statute of limitations precluded her recovery. The Court held that, in the case of personal property, the discovery rule is better than that of adverse possession because open and notorious possession of personal property is difficult to establish. 
1. Rule: In the case of personal property, the statute of limitations is subject to the discovery rule rather than the doctrine of adverse possession. The focus will now be whether the owner has acted with due diligence in pursuing her personal property

a. The discovery rule

i. Under the discovery rule, the statute of limitations on an action for replevin begins to run when the owner knows or reasonable should know of his cause of action and the identity of the possessor of the chattel.

1. Possession accumulates between consecutive periods of possession 
ii. Ways of addressing similar situations to O’Keeffe?
1. Discovery Rule
2. Strict Application of SOL
3. Apply elements of Adverse possession
4. NY Rule – SOL does not run until demand for return + subsequent refusal
Accession and Body Parts
a. Wetherbee v Green
b. ∆ harvested timber from π’s property under the belief that he had the authority to do so. ∆ made hoops from timber, which was much more valuable than the timber originally was. The Court held that once the substantial identity has been stripped, the prior possessor cannot assert title. 
i. Rule: The owner of the original material is precluded from reclaiming the property when it has been transformed in a way that substantially increases the value and that transformation was in good faith.
c. Moore v. Regents of the Univ. of California
d. π underwent treatment where ∆ removed cells, blood, and tissue from π’s body. ∆ used those cells in researching and creating a patented cell line. π sued for conversion. The Court held the π had no property interest in excised cells and therefore the current law of conversion didn’t apply. 
i. Rule: A patient retains no property interest in any cells or tissues that are taken from their body after undergoing medical procedure
ii. Rule: To establish conversion, π must establish an actual interference with his ownership or right of possession. π must have title to the property or possession to maintain act of conversion
Entitlement Property
1. A conditional benefit generated by statute creating property interest in said benefit
a. Statutorily created benefit 

b. Conditional benefit 
i. if person meets requirement A, then person gets benefit X
ii. person giving the entitlement has no discretion
2. Goldberg v. Kelly
a. π was receiving benefits from NY, which aimed to terminate those benefits. The Court reasoned that the individual’s property interests in the welfare program were high because immediate termination may deprive an eligible recipient of subsistence while he waits. When a state aims to terminate welfare benefits, procedural due process demands a pre-termination evidentiary hearing to protect against erroneous termination.
i. Rule: The procedural due process afforded to the recipient is influenced by the extent to which he may suffer grievous loss compared to the state’s interest in immediately ceasing the benefits. 
3. Board of Regents v. Roth
a. Π was a whiny professor who was angry he was fired even though the ( did nothing wrong. Expectations or desires are not enough to establish benefit
i. Rule: A person is only entitled to procedural due process for termination of a benefit if there is a property interests in said benefit.
4. Mathews v. Eldridge
a. π received disability benefits from the State and challenged the process by which the agency terminated those benefits. The Court held that an administrative procedure is evaluated as comporting with due process under the 3 factors mentioned above. Here, π’s property interest was the uninterrupted receipt of benefits, the procedure seemed to have few errors, and additional administrative requirements would be burdensome for the government. An evidentiary hearing was not required, unlike in Goldberg. Court may have thought it made a mistake in Goldberg as the burden on government was too high.
i. Rule: In considering the adequacy of procedural due process, a court must consider (1) the private interest at stake; (2) risk of erroneous deprivation of the interest and a look at procedural safeguards; (3) the government’s interest/public interest (fiscally and administratively).
5. Cleveland Board of Education v. Loudermill
a. The Court weighed the same 3 factors as discussed in Mathews. The Court held that he was deprived of due process because he was not given an opportunity to be heard. The same statute that creates property right cannot provide how to take it away unless it is in accordance with due process of constitution.
i. Rule: Once you create entitlement, it is a standalone thing. Constitution determines what process is due. 
1. Must first look at whether entitlement/property interest exist then
2. Look at what process is due according to constitution
Takings
1. 5th Amendment (Takings Clause): “Nor shall private property be taken for public use, without just compensation.”
a. The due process clause of the 5th amendments state that the government may not take property for a public use without just compensation. To determine whether the proposed action is constitutional a court would need to determine:

i. Whether there is a taking

ii. Whether it is for public use

iii. Whether there is/ will be just compensation

1. What is just compensation? 

a. Just compensation is the fair market value of the property at the time of the taking. 

b. Usually inadequate, undervalued, subjective

2. Public Use

a. Any legitimate public purpose

i. Public purpose of government: police powers

1. Health, safety, general welfare, morals 

b. Could a rational legislature have believed that the taking furthered a legitimate public purpose?

i. If yes, court will defer to this.

3. Kelo v. City of New London
a. ∆ approved development project involving its use of eminent domain to seize private property. 
i. Rule: The government may exercise eminent domain to condemn property if, under a rational basis review, the use constitutes a “public purpose.”
1. Concurrence (Kennedy) public use = any legit public purpose under rational basis review but sometimes should be scrutinized more than rational basis review normally permits 
2. Dissent (O’connor)  3 categories of public use = [1] government owns; [2] common carrier; [3] special social problems, ie Berman, Hawaii 
3. Dissent (Thomas) 2 categories of public use = [1] government owns; [2] common carrier; rest is unconstitutional, no exceptions
4. Hawaii Housing Authority v. Midkiff

a. Legislature discovered that most property was owned by a small group of landowners. To rectify this, the legislature used its eminent domain power to seize land and redistribute it more evenly. πs argued this was unconstitutional because it violated due process. The Court held that the standard was a rational basis review, so the success/efficacy of the project was irrelevant to the judiciary. This was an appropriate exercise of police power (provided there was just compensation). 
5. Berman v. Parker
a. π owned a department store in a neighborhood that was blighted, and positively harmful to be in. The Court held that, so long as there was just compensation, due process was satisfied. The Court remained highly deferential to the legislator’s public purpose and process by which that purpose would be satisfied.
i. Rule: Takings to eliminate positive public harm meet public use requirement 
Regulatory Takings
1. Hadacheck v. Sebastian
a. ∆ was a poor brickmaker that was told he needed to get his bricks outta dodge. The Court held that this was a lawful exercise of police powers because it was not done arbitrarily (i.e. did not single him out). 
i. Rule: There is no taking where the government lawfully exercises police powers to eliminate a noxious use of land, so long as it does not do so arbitrarily or discriminatorily.
2. Loretto v. Telemprompter Manhattan CATV Corp.
a. ∆ installed cables on π’s roof, and π could not interfere with them because of state law. The Court held that the character of the government action, or the physical occupation, is determinative. Allowing permanent physical occupation would conflict with all traditional notions and principles of property law.
i. Rule: A permanent physical occupation by government or authorized third party is always a taking (which requires just compensation), regardless of public purpose or impact on the landowner.
1. Permanent physical occupation is the extreme example showing a character of government action that is a taking
Balancing Facts & Circumstances in Regulatory Takings

1. The act of balancing the public interest with the individual impact
2. Pennsylvania Coal Co. v. Mahon
a. Court held that the statute was a taking because it burdened the coal company so much that it caused a significant diminution in value of their property without protecting any public interest.
i. Rule: If a regulation destroys almost all the value of the property in a manner unjustified by sufficient public interest, it is a taking and requires just compensation.
3. Penn Central v New York City
b. ( enacted law to designate buildings as a landmarks, thus limiting the owner’s ability to develop it. First, court said that they were not a significant diminution in property value. Second, investment backed expectation were not impaired because such expectation did not exist when it was created. Third, the government intrusion was not physical, merely a prohibition from development. And public interest favored regulation. Thus, no taking
i. Rule: Courts analyze whether a state regulation constitutes a taking under 3 principal factors:
1. Economic impact on the individual
2. Extent of interference with reasonable, investment-backed expectations
3. Character of the government action
2. Ruckelhaus v. Monsanto: Pesticides
a. Rule: Trade secrets are a form of property interest, and thus, protected by the Taking Clause.
b. Rule: Investment-backed expectations must be reasonable under the circumstances.
3. Lucas v South Carolina Coastal Council
a. π buys vacant beachfront plots of land, but shortly thereafter, SC passes a law that said that the property could not be developed with habitable structures. Court held that this was a taking because the regulation eliminated all economic value from the property 
i. Rule: There is a taking if a regulation is found to have eliminated all economic value from some property, unless the regulation is justified under a background principle of property law or nuisance 
4. Palazzolo v. Rhode Island 
i. Rule: Property owner may challenge a regulation as a taking (under Lucas or Penn Central) if he obtained property after enactment, as long as not background law 
5. Tahoe Sierra v. Tahoe Regional Planning Agency  
a. The Court held that the temporary moratorium alone was not sufficient to be a taking. The issue of whether the amount of time is so substantial as to constitute a taking is best analyzed under Penn Central.
i. Rule: Temporary regulations not typically sufficient for a taking
Exactions
1. Local government measures that require developers to provide goods and services or pay money (impact fees) as a condition to getting project approval. 

a. A condition that would be a taking, if imposed in isolation, is not a taking, when attached as a condition of issuance of land use permit under an otherwise valid regulation if the government can prove the condition is substantially related to the government’s valid regulatory objective

2. Nollan v. California Coastal Commission
a. There was no essential nexus between permit condition (easement) and legit state interest (being able to see the beach)

i. Rule: There must be an essential nexus (logical connection) between permit condition and the legitimate state interest. Courts have stricter scrutiny for legislative exactions than for takings.
3. Dolan v. City of Tigard  
a. Rule: There must be a rough proportionality between the public benefit of the permit condition and the public harm caused by the development. The city needs to show an individualized evidence that the condition and the alleviated harm are connected.
i. Even if it satisfies the “essential nexus” text, it is a taking unless the government proves that the nature and scope of the condition are roughly proportional to the impact of the proposed development on matters that the underlying regulation addresses
