
Property is a set of rights relating to the thing, not the thing itself. Someone can’t take it – you can give it. Different forms of ownership.
The idea of a bundle of sticks
1. When you own something, you have some rights
2. A bundle of rights
3. But there could be some limitations on that bundle
4. Maybe the owner pulls out some of the rights from the bundle and gives it to someone else
1. First in Time: Property Acquisition by Discovery/Conquest, Capture, and Creation
a. Discovery/Conquest: Property and Power
i. Discovery: the finding/sighting of previously unknown or uncharted territory
1. Usually accompanied by landing or symbolic taking of possession (i.e. putting the flag up)
2. Any act giving rise to undeveloped title must be solidified by settling in and making effective occupation within reasonable time
3.  I.e. Johnson v. M’Intosh, Queen of England had granted commission to discover countries unknown to Christians to take possession of the land in the name of the King.  Indians sold land and the United States granted it to someone else. In cause of action for ejectment of the person the Natives sold it to, the US held the natives had right of occupation but not ultimate authority – would rely entirely on the law of the nation in which the lands lie.
4. Johnson v. M’Intosh, Supreme Court of the United States, 1823, 21 U.S. (8 Wheat.) 543
a. Many of the general legal principles pertaining to real property also apply to personal property
b. Most landowners in the United States trace their ownership - their title - back to grants (or patents, as they are now called in the case of conveyances of public land out of the government) from the US
c. Discovery and conquest are terms of art referring to methods of acquiring territory in international law
d. Discovery gave an exclusive right to extinguish the Indian title of occupancy, either by purchase or by conquest
e. During the classical era of discovery, prior possession by aboriginal populations was commonly thought not to matter
f. The notion that being there first somehow justifies ownership rights is a venerable and persistent one
i. The theory of first occupancy or first possession
g. Occupancy fares rather well as a positive theory of the origins of property
h. Despite its persistence, the normative case for first possession is commonly thought to be rather weak
i. John Locke questions first occupancy theory
i. So what if someone possesses something first; why should anyone else be obliged to respect the claim of the first possessor?
ii. Locke says the obligation was imposed by the law of nature, and bound all men fast long before mere human conventions had been thought of
iii. Locke believes in mixing one’s labor with something, you create a new thing that becomes your property
j. The court did recognize an Indian title of occupancy, which only the government could purchase
i. Some theorize that the settlers objective was efficient expropriation; they wanted to get land at the least cost to themselves, with cost defined broadly to include lives lost in battle, diversion of capital to military production, and so on
ii. In this light, purchase was often the cheapest course vs. conquest
k. Despite the ongoing force of Johnson v. m’Intosh, scholars continue to contest its rationale and contemporary relevance
i. The nature of Indian title is unique, with no analogies in American law
l. Progressive property theory
i. They have emphasized the social character of property
ii. They reject the notion that the right to exclude is essential to ownership, and consider property’s social nature as key to understanding property relations
m. Johnson bought from the natives, and M’Intosh bought from the US government
n. The issue is whether the natvie tribe had the power to transfer the title to someone else
o. Court sides with M’Intosh over Johnson
p. The court says that the natives don’t have the ownership over the land to be able to sell it
q. The European’s making first discovery gave them the right to figure out how to deal with the property that the Natives lived on
r. Usually conquerors assimilate the people being conquered
i. But not in this situation, because they consider the natives savages
s. A few themes
i. Someone is first
1. Cultivating land
2. Not upsetting precedent 
5. Black Hills Institute v US: researcher discovers T-Rex fossil, could not retain possession/ownership because the land did not “belong” to the native American resident living there (only right of possession, land held in trust through the US, must ask permission before selling “land”)
6. Black Hills Institute v. US (classification of property when discovered is what matters.): Fossil was discovered by P who bought it from Williams, an indian who had the land owned by US through trust relationship. Court held it was real property (because it bonded with ground) that belonged to Gov when discovered, so the sale was void.
7. Black Hills Institute of Geological Research v. United States, U.S.C.A, Eighth Circuit, 1993
a. BH believes they bought the rights to excavate the T Rex bones from Williams
b. Then federal officers seize the T Rex from BH
c. The federal government owns the land in a trust for Williams
d. Because Williams was not the full owner, it voids the transaction between him and BH
e. The statute of the time says Williams needed to consult the government before selling land
f. The fact that it specifies land is important
i. Was the T Rex bone land or something separate found in the land?
g. Williams can’t sell land without permission, but can sell personal property without permission
h. The federal law doesn’t specify what is land though, so the court looks to SD law
i. A lot of property law is based off of state law
i. Black Hills was excavating fossils in South Dakota, when a researcher, Sue Hendrickson, discovered the T Rex skeleton “Sue” on Williams’ ranch
j. Since 1969 the US has held the ranch land in trust for Williams, an Indian
k. Black Hills began to excavate Sue, and purchased from Williams the right to to excavate Sue
l. After excavating Sue, BH moved the bones
m. In May 1992, the government seized Sue on the ground that BH’s removal of Sue violated federal criminal statutes
n. BH then sued in DC
o. Procedural Posture: P brought suit again D in DC, where they found that D retained title to Sue for Williams. P appealed
p. Issue: Did the transaction between Williams and Black Hills transfer the title of Sue to BH
q. Arguments made by each side: 
i. P stated that it paid Williams in exchange for Sue, thus giving P full ownership of Sue
r. Holding: The court held that Williams’ attempted sale to Black Hills is void. They affirm the judgement of the DC.
s. Rule(s): 
i. The IRA gave the right to the US government to hold land for Indians as a trust
ii. The only way owners, such as Williams, may alienate an interest in their trust land is by securing the prior approval of the Secretary
iii. An attempted sale of an interest in Indian trust land in violation of this requirement is void and does not transfer, according to Mottaz v. US
t. Reasoning:
i. Based on the IRA, Williams lacked absolute right to dispose of the land as he pleased; he was only a beneficial owner of the land until the trust expired in 1994
ii. Williams did not apply to the Secretary for prior approval of this transaction, nor did the Secretary approve it
iii. The fossil had for millions of years been an “ingredient” of the earth that the US holds in trust for Williams
u. Remedy: The US holds Sue in trust for Williams as part of the trust patent. 
ii. Land Ownership determines ownership of
1. Animals
2. Water and minerals
3. Peace and quiet
4. Clean air
5. Open Space
iii. Conquest: taking of possession of enemy territory through force, followed by formal annexation of the defeated territory by the conqueror
1. Acquired and maintained by force (i.e. Johnson v M’Intosh)
iv. Justifications/Policies:
1. First in time:
a. The “own” which property law protects is whatever an individual has managed to get ahold of
b. Every man has an equal right to grab, formal right of ownership to the first “grabber”
c. Common law/civil law both adopted proposition that “taking possession of owned things is the only possible way to acquire them”
v. Locke’s Labor Theory
1. Labor of a man’s body is his property (putting land to productive use encourages economic growth)
2. What a man removes from a natural state and combines with his labor to create something new belongs to him
3. Reasoning why Native Americans couldn’t own the land, didn’t labor the land enough to retain ownership
4. Every man has property in his own person, the labor of his body and the work of his hands are properly his
b. Capture, Possession, and Interference: Ancient Rules with Current Relevance
i. Rule of capture: mere pursuit is insufficient
1. During pursuit, someone else can obtain ownership
2. Requirements for pursuit to constitute ownership
a. Mortal wounding of the animal with continued pursuit
b. Deprive the thing of its natural liberty, make escape impossible
c. First to occupy and attain ownership takes more than pursuit
ii. Pierson v Post: uninhabited land (no ratione soli). Post has dogs and hounds under command, pursuing a fox in the hunt. Pierson, with full knowledge, swoops in and kills the fox, taking it. Court holds that mere pursuit is insufficient to establish occupancy over a wild animal. Pursuit, with mortal wounding and continued pursuit is sufficient. Refer to the ancients (for consistency, preservation of peace) but dissent is concerned with disincentivizing hunting if a “saucy interloper” is able to reap the rewards of anothers’ labor. 
iii. Pierson v. Post: Acquisition by Capture (18-23, 24 n.2-4)
1. Who had the right to the property of the fox?
2. Post set his dogs and hounds to kill the fox
3. Pierson also tried to kill the fox
4. A fox is an animal ferae naturae, and that property in such animals is acquired by occupancy only
5. What acts amount to occupancy?
a. One definition is that pursuit alone vests no property or right in the huntsman. Need to actually take the animal
b. Puffendorf and Bynkershoek: Another definition is that the actual corporal possession of them
i. A wild beast mortally wounded, or greatly maimed, cannot be fairly intercepted by another, whilst the pursuit of the person inflicting the wound continues
6. There are some other methods of occupancy other than mortally wounding, ways in which a person deprives the animal of their natural liberty
a. Securing animal with nets and toils
7. But this case is pretty cut and dry: While morally it may have been wrong for pierson to intercept the fox while Post was going after it, Post did not have a legal claim to the Fox and therefore the fox is Pierson’s property
8. The lower court sided with Post, but the higher court overturned and reversed the decision in favor of Pierson
9. It was an uninhabited land
10. Post was hunting a fox with his dogs
11. Pierson sees him doing this, and kills the fox himself and takes it
12. Constructive rights - you don’t actually own the property, but it is as though you do own the property
13. The facts are not in dispute
14. The issue is what should the legal rule of possession be
15. Black letter rule
a. The mere pursuit of a wild animal is not enough to establish occupancy over it
16. The dissent thinks that you should ask the sportsman what they think should happen
17. The majority thinks that you should look to the great thinkers about what to do
a. This is the black letter rule
b. Because Post was just pursuing the fox, he did not have possession
c. Pierson was in the right
d. Some caveats
i. Trapping the animal
ii. Mortally wounding an animal and continuing to pursue it
iv. Ghen v. Rich: Local customs – only way to hunt a finback whale requires being separated from it for a time. When an entire business embraces a principle, an exception may be due lest there be adverse consequences. Instrumentalist: protect this industry. 
v. Ghen v. Rich: Acquisition by capture (26-30, n. 1-3)
1. This case dealt with a situation where the P, Ghen, had killed a whale.
2. The type of whale that was killed typically falls to the bottom of the sea, and then floats ashore somewhere else
3. The typical custom of the area is that whoever finds the whale ashore sends word to the city, at which point the person who killed the whale comes to claim it. The person who finds it typically got a small reward for finding it. 
4. In this situation, the person who found the whale did not inform the city, and instead sold the contents of the whale to the D, Rich. 
5. The court goes through various different rules of whaling custom that discuss when a person can claim ownership of the whale
6. The court comes to the conclusion that based off of earlier cases it seems like the rule should be that if a person takes practical steps to secure a whale, in accordance with local custom, then that person establishes property rights over that whale
7. The court sided with Ghen, the plaintiff, and awarded him remedy
8. About the whale ownership
9. Ghen had left unequivocal marks of him killing the whale
10. The custom was that the person who found the whale on the beach would let the person who killed the whale know that the whale was there
11. These types of whales sink to the bottom of the ocean and then float ashore, vs. just floating above the water
a. Ghen couldn’t have done anything more to secure the whale
12. The person who found the whale claimed to not have known who killed it, but they could have figured it out if they wanted to
13. What she wants us to notice
a. There are some precedents for the court to look at
i. Sometimes those cases found a specific rule
ii. Sometimes they looked to custom
b. The whale in this particular case, finback whale, doesn’t work like other whales
c. The court looks to custom in this situation and adopts it
d. The court believes that if they let the finder have the whale, that the whole whaling industry will collapse
vi. Keeble v. Hickeringill: trade was maliciously interfered with by intrusive neighbor ruining the duck decoy pond. Fair competition is encouraged, but malicious interference will not be tolerated. Property interest (lawful use of land for pleasure) vs. commercial interest (lawful use of land for profit).
vii. Keeble v. Hickeringill
1. The defendant shot off his gun, ruining the duck decoy pond, and hindering the P from capturing the ducks
2. The P is claiming malicious interference with his trade
3. This case isn’t looking to win damages for the property
4. It’s looking at his ability to get the property in the first place
5. If D had acquired the ducks from just using his own decoy pond, it would have been fine
6. But it was the malicious intent
7. Doing better than your competitor is fine
8. Hindering a person from being able to accomplish his trade hurts society overall
9. If you just are out to interfere, that is not ok
10. If you are just competing, that is a problem
11. Sometimes you don’t have to answer the question of ownership
12. Sometimes answering the question of interference of ownership if more important
viii. OIl and gas
1. Oil is analogized to wild animals, as “fugitive resources” the rule of capture applies to things like underground oil and water where it may move from one property to another, or someone might be able to suck it up from a shared well before someone else does. Incentivize efficiency and commercially viable production. (exceptions for wasteful use harming neighbors. Governed today by legislative and administrative programs)
2. The resources have a fugitive character in that they wander from place to place
3. In situations where oil may have gone from person A’s pool to person B’s pool, courts were induced by the fugitive nature of the resources in question to liken them to wild animals
4. Courts ruled that oil should be settled by the rule of capture
5. As long as the oil is in your land, it is yours

a. But if it spills into someone else’s land, then it becomes theirs
6. When the oil escapes someone's land, they are restored to their natural wild and free state
a. The Hammonds case, where someone reinjected gas that moves under someone else’s land
i. The court ruled that the first person is not liable, since the gas became wild after it left the initial land
1. Most people disagree with this interpretation, and the case was actually overturned
ix. Water
1. Rule of first in time (whoever gets it first and puts it to reasonable/beneficial use) or riparian rights (owner of land along water source has the right to use it, subject to the rights of other riparians).
2. The rule of capture has played a role with water
3. The old english rule with groundwater was that of absolute ownership
a. Really a rule of capture
b. A landowner’s pump could induce water under the land of his neighbor to flow to his well
c. This used to be the rule in America, but now only three states apply it
4. American rule of reasonable use
a. Still a rule of capture, with the addition that wasteful uses of water, if they actually harmed neighbors, were considered unreasonable and hence unlawful
5. Prior appropriation: the person who first appropriates water and puts it to reasonable and beneficial use has a right superior to later appropriators
x. Possession requires
1. Physical control over the item
2. Intent to control it or exclude others from it
xi. Trespass to Chattel: damage or interference with the property of another
xii. Conversion: wrongful exercise of dominion over the personal property of another
xiii. Popov v Hayashi: Barry Bonds record HR ball worth tons of money – Popov catches foul ball but it gets knocked loose when mob jumps on him. Hayashi comes up with it, and Popov sues for Trespass to Chattel and Conversion – conversion goes forward with court. Plaintiff must prove he had a property right in the ball. Did Popov actually have possession?
1. Intent to control and keep from others
2. Physical control – Legal and factual question – what is required, and what did Popov achieve?
3. Custom of baseball calls for Gray’s Rule – full control after momentum and incidental contact have ceased
a. However, the attack by the mob is not incidental contact, but willful and illegal contact. Therefore, court recognizes a legal, pre-possessory interest in the ball in favor of Popov.
b.  However, Hayashi also committed no wrongful act, and actually came into control of the ball. Therefore:
i. Equal and undivided interest. Ownership/possession is contextual, practical, and fair. Property is relational, not the thing itself but the rights.
ii. Ball to be sold at auction, profits split equally.
xiv. Popov v. Hayashi
1. Was there conversion?
a. The P needs to show that they have a property interest in the item
2. Rule: Conversion - Wrongful exercise of dominion over the personal property of another
a. If you are establishing conversion, the defendant has to have the state of mind of intending to do the act
3. Popov needs to establish rightful ownership of the ball 
4. Rule: Requirements for possession
a. Show physical control of the ball and the intent to exclude others
5. Hayashi was not trying to argue against the intent of Popov trying to exclude others
6. Hayashi argued that Popov did not have the physical control
7. What counts on possession in the baseball league? This is disputed
8. What are the actual facts in the case? This is disputed
9. They bring law professors into debate how to determine possession
a. If you physically stop the ball’s momentum while touching it
i. Site pierson v. post and ghen v. rich
b. The first person to just pick it up
10. The court doesn’t agree with popov’s theory for possession
11. The court says that there is a different standard in this case vs. pierson and ghen
12. The court ways factors like what is possible and what is the standard in baseball
13. The court goes with Gray’s rule, the rule that Hayashi’s attorney go with
a. You have to maintain complete control after incidental contact
b. The momentum of the ball and the fan need to be stopped
14. The court thinks of the baseball like a fox or a whale, it is unowned and abandoned
15. The judge rules that it was not incidental contact, that Popov was attacked by a mob
16. Because it wasn’t incidental contact, the court can’t determine how much control he would have had
17. The evidence was not enough to show that Popov had full control and possession of the ball
18. The important thing about this case is what it teaches us about conversion, possession, and the relationship of party between people
a. But still only a persuasive case and not precedential
19. Equitable distribution was the only remedy the judge could come up with because he found that both parties had an equal claim to the ball
c. Acquisition by Creation: Intellectual Property
i. Intellectual Property:
1. Property of ideas, broad concept of something created out of nothing, out of an idea. Using raw materials to create something else.
2. Tension between fruits of labor and utilitarian (societal benefits) theories. Common law and statutory claims.
3. Relational. Instrumental arguments, labor theory v utilitarian goals (INS highlights unfair competition w/ instrumentalist aims – may render publication profitless, much like hunting whales, ducks…)
ii. Copyright: FOR THE ADVANCEMENT OF ARTS AND SCIENCES. protect the expression of ideas in books, articles, music, artistic works, etc. (does not protect facts, but compilations can be protected). Works of “authorship”.
1. Originality
a. Means that the work must be an independent creation of the author and must demonstrate at least some minimal degree of creativity
2. Work of authorship
a. There is a lot covered in this
b. What is important is what is not covered
i. Any idea, procedure, process, principle, system, method of operation, concept, or discovery
1. Copyright law protects expressions, not ideas
2. It protects the form or mode by which ideas are expressed rather than the ideas themselves
ii. Strictly functional works, such as systems or procedures, which are protected by patent law, not copyright
3. Fixation
a. Means that the work be fixed in some kind of tangible medium, such as on a printed page, a CD, a canvas, or a computer hard drive
4. Ideas themselves cannot be copyrighted, protection begins when work is set in tangible medium.
a. Ideas can’t be copyrighted
b. Facts can’t be copyrighted
i. But if you compile the facts in a creative way, that set of facts could be copyrighted
ii. Doesn’t mean you own the facts, just the way you compiled it
5. Lasts 70 years after death of author/creator
6. Originality, work of authorship, fixation
a. Creativity/originality
b. Work of authorship: literary, music, drama, pictorial, MP/AV, etc.
c. Fixation: on a medium (page, CD, canvas, DVD, etc.)
7. Infringement:
a. Has copyright, was copied, and improper appropriation (sufficient similarity)
iii. Fair Use: Evaluate:
1. Purpose and character of the use
2. Nature of the copyrighted work
3. Amount and substantiality of the portion used
4. The effect on the potential market for the value of the copyrighted work
5. Fair use is an exception
a. Allows someone from an infringement lawsuit
b. Four factors when looking at fair use
i. Purpose of the fair use
1. Is it commercial
2. Is it educational
3. Is it news
4. Is it benefiting the public
ii. The nature of the copyrighted work
1. Fiction vs. nonfiction
2. We want the public to be informed
3. Is the information out there in the public domain
iii. How much of the original work was taken
1. Is it a substitute for the work
2. Is it just a little snippet
iv. How much have you affected the market
6. Defense of fair use
a. One of the keys to fair use is the nature and purpose of use
i. Was it transformative
1. What are the transformative acts for fair use
a. Creating something that wasn’t part of the original use
b. There are the four factors that courts look at with fair use
i. Courts use those factors to evaluate the situation
iv. INS v AP: Case shows copyright, relational property – rights in ideas/print? Rule applies as between the two businesses (competitors), not as between business and the public. “dual character” – news itself is not the creation, the form of expression is. We protect the form of expression. AP seeks protection of something without copyright due to unfair business practices. Locke’s labor theory – AP used their labor, time, money to get the news to customers and INS stole it before it was published in their region. NARROW precedent: value in news is selling “while it’s hot” – only applies to “hot news”
1. Cheney Bros v. Doris Silk Corp. shows that the INS rule does not apply when defendant copying silk scarves and selling for lower price was brought to court. Might allow for monopolies. Same with Smith v. Chanel, where perfume copied and sold for lower price – competition depends upon imitation. Utilitarian view of the “greatest good for the greatest number”.
v. International News Service v. Associated Press, Supreme Court of the United States, 1918
1. The court is looking at the relationship between INS and AP, rather than their relationship with the public
2. What is the legality of INS taking the AP’s papers from the east coast, giving it to paper’s on the west coast, and publishing it at the same time?
3. AP put their labor, got it first, and INS is trying to infringe on how they do their business
4. The news itself, the facts are not protected property
5. This is a protection of being able to disseminate the news while it is hot
6. Helps establish the notion of relation between two parties
7. Helps illustrate the dual property of the news, and the difference between facts and the expression of facts
8. SC considering three parts here
a. Whether there is any property in news
b. Whether, if there be property in news collected for the purpose of being published, it survives the instant of it publication in the first newspaper to which is communicated by the news-gather
c. Whether defendant’s admitted course of conduct in appropriating for commercial use matter taken from bulletins or early editions of AP publications constituted unfair competition in trade
9. The AP did not disagree that their material is not copyrighted
10. They insisted that assuming the AP has a right of property in its news, it can be maintained only by being kept secret and confidential, and that upon the publication with AP’s consent of uncopyrighted news by an of AP’s members in a newspaper or upon a bulletin board, the right of property is lost, and the subsequent use of the news by the public or by INS for any purpose whatever becomes lawful
11. The court explains how the framers did not intend to confer upon one who might happen to be the first to report a historic event the exclusive right for any period to spread the knowledge of it
12. To the court, the question of news as exclusive property is not the issue
13. Their big issue is about unfair competition in business
14. Since the parties are competitors in the field and conflict with each other, each party is under a duty so to conduct its own business as not unnecessarily or unfairly to injure that of the other
15. Regarding the news, therefore, as but the material out of which both parties are seeking to make profits at the same time and in the same field, we hardly can fail to recognize that for this purpose, and as between them it must be regarded as quasi iproperty, irrespective of the rights of either as against the public
16. It is a simple matter for INS to take complainant’s news from bulletins or early editions of complainant’s members in the eastern cities and at the mere cost of telegraphic transmission cause it to be published in western papers
17. The result is permitting pirated news to be placed in the hands of defendant’s readers sometimes simultaneously with the service of competing AP papers, occasionally even early
18. INS argues that once the AP’s news is issued and distributed to the public, AP no longer has the right to control the use to be made of it
a. It becomes common property
19. The court distinguishes how the right of the purchaser of a single newspaper to spread knowledge of its contents gratuitously, for any legitimate purpose not unreasonably interfering with complainant’s right to make merchandise of it, is fine
20. But to transmit for commercial use, in competition with the AP, is very different
21. By doing this, INS is taking the work that the AP puts time and money into, and using it for themselves without that same effort
22. The process amounts to an unauthorized interference with the normal operation of AP’s legitimate business precisely at the point where the profit is to be reaped
23. The contention that the news is abandoned to the public for all purposes when published in the first newspaper is untenable
24. The court worries that permitting indiscriminate publication by anybody and everybody for purposes of profit in competition with the news-gather, would render publication profitless
25. Regarding news matter as the mere material from which these two competing parties are endeavoring to make money, and treating it, therefore, as quasi property for the purposes of their business because they are both selling it as such, defendant’s conduct differs from the ordinary case of unfair competition in trade principally in this that, instead of selling its own goods as those of complainant, it substitutes misappropriating in the place of misrepresentation, and sells complainant’s goods as its own
26. Holding is the appeals court ruling is affirmed
vi. Cheney bros. v. silk company
1. They use INS v. AP to try to argue their case
2. The judge in this case clarifies the decision in the AP case
3. Says it has to do specifically with the news, not a broad rule
4. If you can’t establish a right under the Copyright Act, the court is not going to give you some general protection
5. You still have rights to the chattels that embody your invention
6. INS case only applies in the hot news context
7. INS was not ruled under the copyright laws
8. INS was not creating a broad right, just hot news
vii. The “hot news” doctrine
1. Largely based off of INS
2. Under the Second Circuit’s hot news doctrine, a news gatherer may recover from a defendant when
a. The news gathering or collection process involves significant expenditures
b. The collected news or information is time-sensitive
c. The defendant free rides on the collected material
d. The freeriding directly competes with the newsgather’s market
e. The freeriding is likely to diminish incentives to collect news in a timely fashion
viii. Intellectual property and labor theory
1. IP is often defended on the basis of John Locke’s labor theory of property
ix. Intellectual property law
1. Our IP law is designed to grant limited monopolies over protected material
2. The point of the monopolies is to promote creative activity; the point of the limits is to advance competition
x. Feist v Rural: Phone book copied by competitor – SOME level of creativity is required for copyright (can’t simply copyright facts). “sweat of your brow” is against the nature of copyright, not just a reward for work. Compilations of facts CAN be copyrightable, but not the facts themselves. 
xi. Feist Publications case - fair use case
1. What do you need for a copyright?
a. You need a work of authorship
b. You need fixation
i. Works that can fixed in a tangible medium
c. You need originality 
i. Independent creation of the author
2. Rural has a compilation of phone numbers that they distribute to their customers
3. Feist takes some of the numbers from Rural without their permission
4. Rural sued Feist for copyright infringement
5. Did they have fixation?
a. Yes, published in a book
b. But the numbers in the books are facts
c. So Rural argues that the way they compiled the numbers was fixated
d. You can copyright a compilation of facts
6. You can have a work where part of that work is protected by copyright, and part of it is not protected
7. There is no creativity when the numbers are just listed alphabetically, and therefore that part is not copyrightable
8. Rural argued that they put in the hard work to find the facts and put it together, and Feist is just free riding on Rural’s work
9. Originality, not sweat of the brow, is the important part for copyright
10. Sweat of the brow doctrine became a thing
a. If you are just looking at this doctrine, you may expand the copyright too far
11. What is the purpose of copyright law?
a. The purpose is to promote a social good
12. The alphabetical listing is not creative because it is typical, it is what everyone else was doing
13. Rural had been granted a monopoly by the state for their work
14. Court might have felt a little bad also granting them a ruling in the phone book case as well
15. Another defense for Feist could be Fair Use
a. Fair use is a doctrine that allows certain circumstances for someone to use copyrighted material
xii. Four factors that people look to determine if fair use is in play
1. Factors are weighed, they are not like a checklist (elements of copyright are more of a checklist)
2. There could be some factors that favor the defendant, and some that favor the plaintiff
3. Factors are
a. The purpose and nature of the use
b. The nature of the copyrighted work
c. The substantiality of the portion used in revelation to the copyrighted work as a whole
d. The effect on the potential market for or value of the copyrighted work
xiii. Harper v Nation: Right of first publication. Nation argues special public value should extend “fair use” for public figures, as it is newsworthy. “He would publish it anyway” and they didn’t copy “that much of it” – however, qualitative vs. quantitative approach and Ford’s manuscript was his to sell. Nation’s purpose was to scoop the story, supplant copyright holder’s commercially valuable right. Nation directly caused $12,500 agreement with Time to be pulled, direct evidence of the damage.
xiv. Harper & Row Publishers, Inc. v. Nation Enterprises, Supreme Court of the US, 1985
1. This case required the consideration as to what extent the “fair use” provision of the Copyright Revision Act of 1976 sanctions the unauthorized use of quotations from a public figure’s unpublished manuscript
2. President Ford had a contract to publish unwritten memoirs, that would contain material on Watergate
3. Gave Harper & Row exclusive rights
4. Time was given the rights to publish a pre book article
5. But several weeks before the Time article, the Nation got an unauthorized manuscript and released an article
6. Harper brought suit for copyright infringement and won at trial, but Appeals reversed, and now the SC heard the case
7. The Nation admitted to lifting verbatim quotes, effectively arrogating to itself the right of first publication
8. Even without those verbatim quotes, the SC held that it was not a fair use within the meaning of the Copyright Act
9. Fair use was traditionally defined as a privilege in others than the owner of the copyright to use copyrighted material in a reasonable manner without his consent
10. The Copyright Act recognized for the first time a distinct statutory right of first publication
a. The copyright owner would have the right to control the first public distribution of an authorized copy of his work
11. The purpose of the common law version was recognized as the overbalancing reasons to preserve the common law protection of undisseminated works until the author or his successor chooses to disclose them
12. The SC concluded that the unpublished nature of a work is a key, though not necessarily determinative, factor tending to negate a defense of fair use
13. The SC does not find persuasive the respondents’ argument that fair use may be made of a soon-to-be-published manuscript on the grounds that the author has demonstrated he has no interest in nonpublication
14. The author’s control of first public distribution implicates not only his personal interest in creative control but his property interest in exploitation of prepublication rights, which are valuable in themselves and serve as valuable
15. Respondents’ theory would expand fair use to effectively destroy any expectation of copyright protection in the work of a public figure
a. There would be little incentive to create memoirs
16. The four factors identified by Congress as especially relevant in determining whether the use was fair are
a. The purpose and character of the use
b. The nature of the copyrighted work
c. The substantiality of the portion used in revelation to the copyrighted work as a whole
d. The effect on the potential market for or value of the copyrighted work
17. Purpose of the use
a. The fact that an article arguably is news and therefore a productive use is simply one factor in a fair use analysis
b. The Nation’s intended purpose of it was to supplant the copyright holder’s commercially valuable right of first publication
c. Fair use distinguishes between a true scholar and a chiseler who infringes a work for personal profit
18. Nature of the copyrighted work
a. The Nation’s use, focusing on the most expressive elements of the work, exceeded that necessary to disseminate the facts (which would have been more justified)
19. Amount and substantiality of the portion used
a. The Nation may not have taken a huge portion of the book, but it took what was essentially the heart of the book
b. These passages were precisely taken because they qualitatively embodied Ford’s distinctive expression
c. The SC disagreed with the Second Circuit that the magazine took a meager, indeed an infinitesimal amount of Ford’s original language
20. Effect on the market
a. This last factor is undoubtedly the single most important element of fair use
b. This was a clear cut case where there was such clear evidence of actual damage
c. Time canceled the project and there was huge monetary damages
21. A fair use doctrine that permits extensive pre publication quotations from an unreleased manuscript without the copyright owner’s consent poses substantial potential for damage to the marketability of first serialization rights in general
22. The Nation conceded that their copying would constitute an infringement unless excused as a fair use
23. The SC found that the Nation’s use was not a fair use
24. Reversed the judgement of the Court of Appeals, and the case was remanded for further proceedings consistent with the opinion
25. The court noted in the last case that the fair use defense is an equitable doctrine
d. Acquisition by Creation: Intellectual Property Part 2
i. Authors Guild v. Google, Inc., United States Court of Appeals, 2d Circuit, 2015  - Copyright/fair use
1. Authors Guild v Google: Google appropriating and copying entire books for its Library initiative, allows researchers and others to find snippets of books to determine whether the book is relevant to what they need before they might purchase. Fair use allows this as the mere snippets were not a market substitute for the books, and it was TRANSFORMATIVE in nature. Different and useful way of using the books.
a. Snippets, “blacklist”, right to request removal, storage with other confidential information, no dictionary/cookbook snippets, etc. meant it would not be a violation.
2. Another fair use case
3. Google was copying entire books to put into this searchable database
4. The Plaintiffs argue that this is infringement
a. Infringement you have to actually have copying, the copyright, and a substantial amount of similarity
5. There was no dispute over whether there was copying
6. There was no dispute over whether the authors had a copyright
7. Court says that Google’s use is fair use
8. Google put some limitations on how much people can actually see of the book
9. Google’s use was transformative
a. They added something useful and more to the original work
10. It is not meant as a substitute for the book
11. Google’s motive may have been for profit, but the court doesn’t think that the possibility for profit should outway the transformative nature of the work
12. This database helps advance how much research can be done
13. Factors for fair use
a. The purpose and character of the use
b. The nature of the copyrighted work
c. The amount of the portion used
d. The effect of the use upon the potential market
14. Factor 1
a. First rule asks whether and to what extent the new work is transformative
b. Transformative uses tend to favor a fair use finding because a transformative use is one that communicates something new and different from the original or expands its utility, thus serving copyright’s overall objective of contributing to public knowledge
c. Transformative is a suggestive symbol for a complex thought
d. The would-be fair user of another’s work must have justification for the taking
e. The court concludes that Google’s use of the material involves a highly transformative purpose, in the sense intended by Campbell
f. Google’s purpose was to make available significant information about the books, permitting a searcher to identify those that contain a word or term of interest
g. The sort of transformative purpose described in Campbell as strongly favoring satisfaction of the first factor
h. P’s rebut how much different this case is than the one the court compares it to
i. But the court does not find the snippet part of this case an issue
j. The snippets are designed to show the searcher just enough context surrounding the searched term to help her evaluated whether the book falls within the scope of her interest
k. The court rejects the contention that commercial motivation should outweigh a convincing transformative purpose
15. Factor 2
a. The transformative purpose is inevitably involved in the second factor as well
b. One cannot assess whether the copying work has an objective that differs from the original without considering both works, and their respective objectives
c. Second factor has rarely played a significant role in the determination of a fair use dispute
d. While each of the three P’s books in this case is factual, the court does not consider that as a boost to Google’s claim of fair use
16. Factor 3
a. A finding of fair use is more likely when small amounts, or less important passages, are copied than when the copying is extensive
b. The larger the amount, the greater the likelihood that the secondary work might serve as an effectively competing substitute for the original
c. Courts have however rejected any categorical rule that a copying of the entirety cannot be a fair use (like Google did)
d. Complete copying is fine if it is used to achieve the copier’s transformative purpose and was done in such a manner that it did not offer a competing substitute for the original
e. It was necessary for Google to completely copy
f. Anything less would have ruined their search engine
g. More importantly, the entire book is private; only the search function is public, and that passes the third factor test
h. The material shown by the snippets doesn’t offer a substitute for the copyrighted work
17. Factor 4
a. Focuses on whether the copy brings to the marketplace a competing substitute for the original
b. Close link between 1st and 4th factors
i. The more the copying is done to achieve a purpose that differs from the purpose of the original, the less likely it is that the copy will serve as a satisfactory substitute for the original
c. Court concludes that the snippet view does not offer a competing substitute
d. There may be some loss of sales, but the possibility of some loss does not suffice to make the copy an effectively competing substitute
ii. Trademark: focused on purchaser – prevent confusion over what product/source they are buying. Words or symbols identifying brand/source of product or service. Lasts until abandoned or rendered generic (i.e. Kleenex). Protect against use of similar marks or when potential for confusion.
1. Elements: Distinctive, non functionality, and first use in trade
2. Trademark
a. Company’s logos can be trademarked
b. Trademarks protect the public from confusion of the source of goods
c. Trademarks last until they become abandoned or until it becomes generic
i. Kleenex has become known as tissues
d. Trademarks need to be distinctive, first in trade,....
iii. Patents: granted for processes/products, requires usefulness, new forms, qualities, properties, novelty/ingenuity
1. Patentability, novelty, utility, non-obviousness, enablement.
2. Not granted for laws of nature, physical phenomena, abstract ideas (need to create something useful with it)
3. 20 year expiration, not renewable. Once expired can be exploited by anyone.
4. Patents
a. Protects something new, useful, a process (machine, manufacture, or composition of matter), or new and useful improvement thereof
5. 5 requirements for patents
a. Patentability
i. Means that the invention fits in one of the general categories of patentable subject matter
1. Process, machine, manufacture, or any composition of matter
b. Novelty
i. Means that the invention has not been preceded in identical form in public prior art
c. Utility
i. A minimal requirement that is easily met so long as the invention offers some actual benefit to humans
d. Non-obviousness
i. The most important requirement
ii. Asks whether the invention is a sufficiently big technical advance over the prior art
e. Enablement
i. Requires that the patent application describe the invention in sufficient detail that one of ordinary skill in the art would be able to use the invention
iv. Diamond v. Chakrabarty, SC of US, 1980 - Patent
1. Diamond v Chakrabarty: 35 USC §101 – anyone who invents/discovers any new and useful process, machine, manufacture, or composition of matter; or new and useful improvement thereof, may obtain a patent. Judge argues “any” meant to keep broad. The bacteria under review was non-naturally occurring, manufactured. (Arguments against: plant patent act protected specific living things not including bacteria – court rejects. Policy – what happens when organisms can be patented – incentivizing genetic modification is a slippery slope endangering humanity). Court says that if it is dangerous, it is up to congress to decide by passing statutes against such a thing, and the bacteria in this case is patentable
2. Whether bacteria are patentable
3. But this is a genetically engineered bacteria - human created
a. It is therefore new
4. You cannot patent discovery of things that occur in nature
5. So can the human created bacteria be patented?
6. The question in this case is a narrow interpretation of statute interpretation
a. Therefore need to start by looking at the statue, and deciding what applies in this case
7. Because it is alive, is it really patentable?
8. Argument against this is that Congress has passed other laws that actually apply to this case
9. Another argument against is that genetically engineered things are dangerous, so we don’t want to encourage people to innovate dangerous things
10. Another argument against was institutional competence
a. The court is not one to change the rule
b. Leave it to Congress
11. We find out that this is patentable
12. The key distinction for the court is that this is a product of human ingenuity
13. There was a strong dissent in this case - a contentious issue
a. They want to limit the patenting to animate inventions
b. Conflicting goals in patent law
c. If you expand the scope of the protections, you are taking away rights from someone else
i. It is a tradeoff
14. You can’t patent naturally occurring things
a. But a human creation, if it is similar, is different
15. 5 requirements for patents
a. Patentability
i. Means that the invention fits in one of the general categories of patentable subject matter
1. Process, machine, manufacture, or any composition of matter
b. Novelty
i. Means that the invention has not been preceded in identical form in public prior art
c. Utility
i. A minimal requirement that is easily met so long as the invention offers some actual benefit to humans
d. Non-obviousness
i. The most important requirement
ii. Asks whether the invention is a sufficiently big technical advance over the prior art
e. Enablement
i. Requires that the patent application describe the invention in sufficient detail that one of ordinary skill in the art would be able to use the invention
v. Impression Products Inc., v. Lexmark - Patent
1. Lexmark: illustrative how rule against restrictions on alienation applies to patent law. Lexmark program w/ contracts for reduced prices upon agreeing not to recycle their cartridges/send back to Lexmark instead. Recycling companies are getting them anyway. Does Lexmark’s patent give them the right to sue for infringement for the unauthorized use once it is in commerce?
a. Once a patented item is sold, patent monopoly extinguishes and consumer is free to use (licensing is different, allows an “in” to the patent; allowing to practice the patent is different than selling the item).
2. How far does the patent right extend?
3. If someone sells that product, can they then control how the user uses the item?
4. Lexmark sells their toner cartridges in two ways
a. Either at full price
b. Or sign a contract not to resell, other than back to them, and buy at 20% discount
5. Lexmark sues Impression for patent infringement
6. Lexmark wins in the court of appeals, but goes to SC
7. SC says that Lexmark might have a contract right of action, but not a patent cause of action
8. If someone can control the use of the patent after they sell it, it ruins the channels of commerce
9. The item in commerce can’t be controlled
10. They still control the process of creating that item, just not how that item is used in commerce
11. Question about licenses
a. People can license their patents
b. I am going to give you some of my bundle of sticks, allow you into the bundle
c. So why can you put restrictions on licenses but not selling?
d. The court says that the patentee is exchanging rights with licensee 
e. We are giving you a limited right to use our patent
12. General rule
a. When someone has transferred the product that embodies the invention, it is out in the world
b. But when you license the right to use the product, you can limit that
e. Property In One’s Person and Persona
i. Persona, Right of Publicity:
1. Alienable, inheritable. Forbids unauthorized commercial use of name or likeness (generally)
2. Common Law right: arises from “Eastwood” case which was from a treatise by Prosser
a. Def uses Pls identity
b. Appropriation of P’s name or likeness, to D’s advantage
c. Lack of consent
d. Injury
3. CA Civ. Code §3344 (statutory right of publicity): Prohibits use of name, voice, signature, photograph, or likeness in advertising or selling without consent is liable for damages sustained by that person.
4. Only two decades ago a celebrity had no cause of action against an advertiser who imitated her voice
5. Things are different now
a. About half the states now recognize a right of publicity as a kind of property interest, assignable during life, descendible at death
b. The right of publicity forbids unauthorized commercial use of one’s name, lieness, and other aspects of one’s identity
6. The right of publicity seems to be rooted in the right of privacy
7. An ongoing concern with IP rights - whether patents, copyrights, trademarks, or rights of publicity - is the risk of going too far, protecting too much, at unnecessary cost to the public
ii. Property in One’s Person: Idea that people have a right to what is physically in/on their body
iii. White v. Samsung Electronics America, Inc., US Court of Appeals, 9th Circuit, 1992
1. White v Samsung: Samsung commercial (Vanna White Ad) shows robot in wig and jewelry standing next to game board like Wheel of Fortune. White sues for both statutory and common law – court rejects §3344 reading “name or likeness” more strictly, but allows common law ruling saying that the CL rule is more broad, not an exclusive list. Right of publicity protects the commercial value in celebrity’s rights to exclude others from use of their identity. The robot dressed like Vanna White standing next to the game board is clearly evoking the image of her, without her consent. The more famous you are, or the more that “persona” has been created by you specifically, the more it can be protected. Dissent argues there is a delicate balance and they are going into dangerous territory… should everyone who dresses like Vanna White be sued?
2. Samasung created an ad that included a lot of similar properties of White
3. White thought that they were appropriating her identity 
4. She sues Samsung for more than one cause of action
a. California law section 3344
b. Common law right of publicity under California law
c. Federal claim under Lehman act
5. She is allowed to move forward on publicity and Lehman act claims
6. Court says that her case did not fall under 3344 based off of the language of the statute
a. They were not using her likeness based on the language of the law
7. Right of publicity
a. Developed in the late 20th century. About ½ of states use it
i. Alienable
ii. Inheritable
b. Generally - forbids unauthorized commercial use of one’s name or likeness
c. Grounded in privacy rights
8. Elements?
a. Common law elements from Eastwood
i. Def use of plaintiff's identity
ii. The appropriation of plaintiff’s name or likeness to defendant's advantage, commercial or otherwise
iii. Lack of consent
iv. Injury
b. White v. Samsung
i. Dismisses claim under section 3344
ii. What does court add to Eastwood definitions?
iii. Why does Kozinski care?
9. Court uses the elements very broadly
a. You can evoke someone’s identify in many ways
b. For the second element, they kind of say that they are just some examples of identifying the plaintiff’s identity in element one
c. There is lack of consent
d. There is injury
10. Dissent
a. Kozinski goes nuts
b. Says this ruling is too broad, and starts infringing on the First Amendment
c. Too heavily weighted in protection of celebrity side
d. The purpose of patents are to promote creativity, and this decision might start limiting this creativity
e. IP rights are not free; when you give that right, you are pulling it out of the public domain
f. Right to private property are only valuable because there is also public property around it
iv. Moore v. Regents of the University of California, SC of California, 1991 - Property in One’s Person
1. Moore v Regents: Conversion cause of action is being considered (wrongful exercise of dominion over property of another) – first requires showing a property right. Moore wants share in profit from a cell line created from his tissue as remedy for conversion. Has a cause for breach of fiduciary duty due to lack of informed consent, however the court distinguishes this by saying lymphokines, unlike a name or face, have same molecular structure in every human. SHOULD Moore have ownership of his cells? Create a market for bodily tissues/organs? Relevant statute dictates that bodily tissue, once excised, be properly disposed of. Moore had no reason to believe he retained a property interest in his cells once excised from his body. Policy also dictates that there is great social value in the medical research conducted and need to encourage such important research trumps Moore’s right to sue for conversion. Excessive liability for a line of researchers, everyone that may have touched the cells. 
2. A california supreme court case
3. Looking at one specific cause of action that is very specific to us: conversion
4. Conversion is when one person has property or likeness, and the defendant exercises dominion over that property or likeness
a. Doesn’t include land - that would be trespass
5. Moore was a patient at UCLA
6. Operated on him to remove his spleen
7. UCLA lab used cells from his spleen and profited off of it
8. UCLA patented a cell line based off of Moore’s tissue
9. There were 7 years of follow up for Moore after the surgery
10. His cells replicated differently than other people’s, so make them special
11. Moore loses on the conversion claim in TC
12. Moore wants a share of the profits
13. Moore wins on claim of conversion in Court of Appeals
14. In SC, they look at if Moore has a claim for conversion under existing law
a. California law limits his control over the cells
b. Moore does not have a right that extends into the patent of the cell line
i. By virtue of the fact that there is a patent, there was a decision that what was patented was pre existing in nature
c. No judicial decisions support Moore’s claim
i. Kind of a weird argument since they are the SC of california and can create new decisions
15. Moore tries to argue using the publicity cases
a. If celebrities have a right to their image, surely Moore should have a right to his body
i. SC disagrees with this - the cells they took are not unique to him, but are similar in everybody
16. Different cause of action for the moral argument
a. The fiduciary/breach of contract argument
17. First half of the opinion says that based on existing law, he does not have an argument for conversion
18. Second half of the opinion argues whether they should extend the law of conversion for him
a. Would impede researchers if they extended the law, crippling liability
i. They say it is a strict liability
ii. Need an intent to do the act, but not necessarily believe that the act is wrong
1. So don’t need an intent to convert someone’s property, just an intent to do the act
a. But they could have limited in this situation
b. A limited cause of conversion, not extended it across the board
c. Just chopped it up for certain people
b. They think it would be something better for the legislature to decide
i. Say the court is not competent to decide this, so let legislature
ii. Legislature can do research, can have hearings; they are a fact finding place 
iii. Court is only looking at the current facts, not the broader issue
iv. It’s the job of the legislature to make law
1. The dissent disagrees with this point
a. The legislature might not recognize the rights of the people
b. They may take a while to do the duty
c. Just because the legislature may be able to fix this, doesn’t mean the judiciary can’t fix it right now
f. Property Theories: Rights to Exclude, Abandon
i. Theories of Property:
1.  Concept and role:
a. Instrument of society, help a man form expectations when dealing with others
b. Helps specify how people may benefit and harm
2. Utilitarian:
a. What is best for everyone as a whole? Primary function is to promote efficient use of resources.
b. Demsetz’s theory: Look at aggregate benefit, could be unequal between two parties
i. Tragedy of the commons: with access to the “commons” people act in their own interest, overuse and deplete resources, eventually harming each other. If one voluntarily steps back for the greater good, another will take their place and continue using the resources. (sheep grazing, cannot control other sheep herders and deplete the resources. Every one that steps away for greater good gets replaced).
ii. Externalities;
1. Costs and benefits the user themselves does not experience.
2. Negative/Costly effects of actions:
a. Not considered in decision making of person not affected. Examples:
i. Pollution from factory near residential neighborhood. Planting a tree that blocks a neighbor’s view. Using up too much well water.
3. Positive/Benefits: change one’s actions to not impose costs on others
a. Benefit that falls on others, not necessarily intended
i. I.e. when driving by Disneyland you see the fireworks without paying. Honeybees that pollenate.
4. Some aspects of law are designed to internalize externalities – actor bears burden of his impact on others.
5. Private property helps to internalize, places greater benefit AND cost/incentive on private owner, allows. For dealing 1-1 or 1-family vs always 1-whole community
a. Responsibility for the future
b. Transaction cost: complicated to come to agreement among entire community, where private ownership alters time, energy, effort of negotiating and enforcing
c. While it doesn’t eliminate negative consequences it provides incentive. Less people to deal with, lower cost to society, benefits to individuals.
6. Internalization methods: impose fines, regulations, pay the cost of preventing harm (i.e. airports pay homeowners to insulate homes from noise)
7. Privatization allows exclusion of others, control over harm to the land (exclusion from land = trespass laws)
3. Demsetz reading
a. Problems that arise from common ownership
b. What happens when no one can exclude anyone else
i. Tragedy of the commons
1. When everyone has access to the resource, there's a tendency for it to get overused
c. Important terms
i. Externality
1. A cost or benefit that isn’t affecting the actor
ii. Transaction costs
iii. Holdouts
iv. Free riders
d. Demsetz piece
i. Economic theories to understand property law
ii. The idea of externalities
1. A cost or benefit that's affecting a party that isn’t involved in creating it
iii. Tragedy of the commons
1. Transaction costs
2. Free riders
3. Holdouts
iv. Applying Demsetz stuff
1. Rule of capture
a. Been applied to other resources
b. Really values first in time
c. Rule of capture can lead to the tragedy of the commons
i. Everyone runs to resources to capture it first for themselves
v. Demsetz says we should try and internalize externalities
1. Can privatize resources
2. You can regulate the resources
4. Several forms of ownership must be distinguished at the outset
a. Communal ownership
i. Means a right which can be exercised by all members of the community
b. Private ownership
i. Implies that the community recognizes the right of the owner to exclude others from exercising the owner’s private rights
c. State ownership
i. Implies that the state may exclude anyone from the use of a right as long as the state follows accepted political procedure for determining who may not use state-owned property


ii. Trespass:
1. §158. Liability for Intentional Intrusions on Land (Trespass)
a. Liable regardless of intent to cause harm, if intentionally:
i. Enter land possessed by another, or cause thing/3rd person to enter
ii. Remain on the land
iii. Fail to remove from land a thing which there is duty to remove (ex. When selling a house, required to remove belongings)
b. Intrusion: possessor’s interest of exclusive possession has been invaded without consent
i. Consent from possessor not considered trespass
c. Momentary invasion: walk across another’s field, fly airplane over another’s house close to the roof, etc.
d. Causing entry of a thing
i. Doesn’t need to be immediate
ii. If there is substantial certainty it will result in moving onto neighbor’s land (sand hill/mountain)
2. §159. Intrusions Upon, Beneath, and Above Surface of Earth
a. (1) May be committed on, beneath or above surface
b. (2) Flight of aircraft trespass only if:
i. Enters into immediate reaches of airspace next to land
ii. Interferes substantially with other’s use and enjoyment of his land
3. §163. Intended Intrusions Causing No Harm
a. Intentionally entering land of another makes you subject to liability, even if entry or presence causes no harm
b. Doesn’t matter if intruder doesn’t know he is entering the land of another
4. §164. Intrusions Under Mistake
a. Still liable if you intentionally enter, even if you are acting under mistaken belief that you are
i. In possession of land or entitled to it
ii. Have consent
iii. Have some other privilege to enter land
iii. Trespass
1. One is subject to liability to another for trespass irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally
a. Enters land in the possession of the other, or cause a thing or a third person to do so, or
b. Remains on the land, or
c. Fails to remove from the land a thing which he is under a duty to removal
2. One of the quintessential property rights
3. Right to exclude
4. Trespass is a very strong cause of action
5. More worried about protecting the right of action vs. the harm done to the property
a. Think the Jacques trespass case
b. The court worried that if people can’t rely on the legal system to protect them, they may take action into their own hands
iv. Abandonment Notes
1. The common law elements of abandonment are
a. The owner must intend to relinquish all interests in the property, with no intention that it be acquired by any particular person
b. There must be a voluntary act by the owner effectuating that intent
2. Abandoned property belongs to the first person who subsequently takes control of it
3. You also can’t always abandon something requires 1) intent to abandon 2) acts made to abandon
v. Jacque v. Steenberg Homes - Right to exclude
1. Jacque v Steenberg Homes: Attempt to exclude company from crossing land with mobile home – actual damages of only $1, however court allows for punitive damages in order to protect the EXTREMELY important right to exclude others from property. People must respect law, have confidence in law, and court must incentivize respect of law and private property. However, exclusory right is NOT unlimited…
2. They are fighting over protection from trespassing
3. Removing a mobile home from jacque’s property
4. Punitive damages available even when no physical damage
5. Rational: harm is not to the land but to the right to exclude
6. People won’t follow trespass rules if they aren’t being enforced
7. The injury is to the right to exclude, not to the land
8. The court first turned to the individual landowner’s interest in protecting his or her land from trespass
a. The SC has recognized that the private landowner’s right to exclude others from his or her land is one of the most essential sticks in the bundle of rights that are commonly characterized as property
b. Every person has a right to the exclusive enjoyment of his own property for any purpose which does not invade the rights of another person
c. Yet a right is hollow if the legal system provides insufficient means to protect it
d. The right has no practical meaning unless protected by the state, and a nominal dollar does not constitute state protection
e. Society has an interest in punishing and deterring intentional trespassers beyond that of protecting the interests of the individual landowner
f. Private landowners should feel confident that wrongdoers who trespass upon their land will be appropriately punished
vi. State v. Shack - right to exclude/trespass
1. State v Shack: Government workers “trespass” to aid migrant workers living on farm. Property rights are human values – cannot use them to exclude/interfere with the human rights of others. Vulnerability of migrant workers who have no access to this sort of help otherwise, they are essentially tenants living on the land and have the right to visitors.
2. Defendants entered upon private property to aid migrant farmworkers employed and housed there
3. Defendant Tejras is a file worker of the non profit SCOPE
a. SCOPE includes provides health services of the migrant farm worker
4. Defendant Shack is a staff attorney for the nonprofit CRLS
a. CRLS gives legal advice and representation for the workers
5. You have some rights, but they don’t go so far
6. Your property rights don’t go this far
7. How broad or narrow are you property right
a. Doesn’t include the right to interfere with these essential services
b. You can’t block these people from having these essential services
8. You can block people from doing some things on your property, like doing drugs or inviting other guests onto your property
9. In this case, the court finds it unthinkable that the farmer-employer can assert a right to isolate the migrant worker in any respect significant for the worker’s well-being
10. The migrant worker must be allowed to receive visitors there of his own choice, so long as there is no behavior hurtful to others, and members of the press may not be denied reasonable access to workers who do not object to seeing them
11. Ds here invaded no possessory right of the farmer employer
12. Their conduct was therefore beyond the reach of the trespass statute
vii. Putting the cases together
1. Right to exclude is central to property rights but not unlimited. But, in some cases, the owner will not be allowed to exclude people from property if it will interfere with the rights of others invited onto the land
viii. Pocono Springs Civic Assoc. v. MacKenzie - Abandonment 
1. Pocono Springs v Mackenzie: With perfect title, state law forbids abandoning property. Issues with tracing ownership, collecting taxes, monitoring activity… Cannot abandon with title.
2. People trying to argue that they abandoned the property
3. When someone has perfect title, they can’t just abandon the property
4. The record shows that they have retained perfect title to their lot
a. Neither title nor deed has been sold or transferred
b. Perfect title, under Penn law, cannot be abandoned
5. Abandoning a property can cause an externality
a. People can use it unlawfully
b. Free for all rush to try and acquire the property
2. Subsequent Possession: Adverse Possession and Gift
a. Find, Adverse Possession
i. Bailments:
1. Rightful possession of goods (bailee) who is not the owner.
2. Voluntary: when bailor hands over the goods
3. Involuntary: lost or misplaced items (involuntary for owner, voluntary for possessor)
a. Modern standard of care for bailees: “reasonable under the circumstances”
4. Prior possessor has right over subsequent possessor – encourages peaceful transactions between individuals
a. Impractical to force everyone to carry proof of ownership. Presumption of ownership by prior possessor.
5. Bailment
a. Transferring ownership to someone for a short period of time
b. But not giving permanent ownership
i. Think of valet, coat check, dry cleaning
ii. Trover is a common law action for money damages resulting from the D’s conversion to his own use of a chattel owned or possessed by the P
1. The P waives his right to obtain the return of the chattel and insists that the D be subjected to a forced purchase of the chattel from him
iii. Adverse Possession:
1. Trespasser becomes owner after statute of limitations
2. Elements
a. Actual entry giving exclusive possession (starts the clock on statute of limitations, can be passed w/ privity)
i. An adverse possessor’s entry must be exclusive
1. If the owner or member of the public generally are using the land along with the adverse possessor, that tends to indicate that the possession is not adverse at all, because the adverse possessor is taking no steps to exclude others
b. Open and notorious (constructive notice sufficient – reasonable landowner would know)
i. Entry must be by acts sufficiently open and notorious that they would put reasonably attentive property owners on notice that someone is on their property
ii. This requirement reflects the sleeping principle underlying adverse possession
iii. If the adverse possessor’s entry were not reasonably observable, we couldn’t rightly blame an owner for being dormant
c. Continuous for statutory period (continuous use in the manner the average true owner would use the land)
i. Entry must be continuous for the statutory period, but not literally constant
ii. An adverse possessor is permitted to come and go in the ordinary course, given the nature of the property in question
iii. Adverse possession may exist even if the occupant does not reside on the property and for long periods does not use it at all
iv. Generalization: the sort of entry and possession that will ripen into title by adverse possession or use of the property in the manner that an average true owner would use it under the circumstances, such that neighbors and other observers would regard the occupant as a person exercising exclusive dominion
1. But this generalization doesn’t always hold
d. Adverse and under claim of right (acting like the true owner, hostile to true owner)
i. Objective standard (majority): state of mind is irrelevant. If possessor knew or did not know they did not own it, and they fulfilled the requirements, they are entitled to the land.
ii. Good-Faith standard: requires state of mind that they actually thought it was their land, good faith belief it was his own.
iii. Aggressive trespass: requires intent to acquire the land of another through adverse possession.
3. Quiet title action: judicial determination/declaration of ownership
4. Objective standard for adverse possession (reasonable landowner)
5. Hostile = incompatible with rights of true owner
6. General elements of adverse possession
a. An actual entry giving exclusive possession
i. Starts the clock for the statute of limitations running
b. Open and notorious 
i. We don’t care what landowner actually knew
ii. Would a reasonable person have been put on notice that a person was adverse possession their land?
iii. Given these facts, would a reasonable landowner have known?
c. Continuous for the statutory period
d. Adverse and under claim of right (aka claim of title; hostile -> different than color of title)
7. The only thing you can get through AP is what the person actually owns
a. If a person leases a land for 20 years, and you AP it, you own that land for the remainder of their 20 year lease
b. If someone has a life tenant over something, and you AP it, you own it for the remainder of that person’s life
iv. Color of Title: Different than claim of title – simply one way of expressing hostility or claim of right. Document (deed, will) – Written Instrument
1. If you use part of the area in a faulty document, once the statute of limitations has run you get the ENTIRE area described in the faulty document.
2. However, if it covers two separate lots, only get to keep the portion described of the lot they actually entered (issues with fairness to owner of Lot 2 because they would have no notice of any “entry” onto their land so are unable to take action to protect their right)
3. Based on having some type of document that you supposedly have title to something
4. If you enter part of the land, once you have established adverse possession on that part of the land you will get the whole land established in the title - even if you haven’t used the whole land
5. Two exceptions to color of title
a. Two separately owned lots, where the adverse possessor only enters one lot
i. Even if they have a deed describing the whole thing, they won’t be considered to have constructively owned both lots
b. One big lot, where owner is possession/living on one small part
i. The adverse possessor won’t be treated as constructive possession of the whole
ii. Imagined possession won’t be the same as actual possession by the true owner
v. Minor Encroachment: with innocent “improver” of land, where burden is immense to destroy the encroachment and does not injure rightful landowner, the modern trend is a “forced sale” of that portion of land.
1. Rule on Notice
a. We hereby hold that no presumption of knowledge arises from a minor encroachment along a common boundary
b. In such a case, only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious
c. Encroachment on someone else’s property is so small on a common boundary, we need to see actual notice
i. Not going to presume notice by just being open and notorious
vi. Tacking:
1. If deed conveys land intending to include an adversely possessed portion, that is tacking and may be legally conveyed.
2. If a series of adverse possessors establish possession against the true owner, none of them lasting long enough for the statutory period to run out, they must be in privity with each other (see Howard v Kunto)
3. Tacking might allow an adverse possessor who hasn’t hit the statute of limitations to hit that limit
a. Need to show that they are in privity with the previous owner
b. There are cases where you have privity and won’t have the formal deed
i. Privity is the formal transfer to put the new possessor in the shoes of the previous possessor
c. This could help with rule 3, continuous for the statutory period
vii. Privity 
1. The formal transfer to put the new possessor in the shoes of the previous possessor
viii. Disability Rule:
1. Extends statute of limitations for minors, imprisoned, and “unsound mind” for 5 years after disability is removed.
2. Disability must be at the time the statute of limitations accrues (when they enter) so subsequent disabilities don’t affect this. Adds protection for adverse possessor because can’t “tack” disabilities.
3. Can extend the statute of limitations
4. States will have statutes on this
5. Typical disabilities are
a. Unsound mind
b. Being a minor
c. Being in jail
6. There’s a certain amount of time after the disability ends, that we will give the person time to kick the adverse possessor out
7. Only looking at a disability that was there at the time of entry, by a person who can bring a cause of action to eject and adverse possessor
ix. Armory v. Delarmirie/Finders case - Finder's rights
1. Armory v Delarmirie: Chimney sweep takes found jewelry brings it to goldsmith, who takes the jewel out offering to pay for it. Boy wants it back, and they give it back without jewel. Court rules the finder is entitled to full value of the “finest” jewel for the socket if they cannot reproduce the actual jewel. FINDER has rights even if a thief – anyone could be a thief, the law can sort that out. Original owner will still always have rights over the thief or subsequent possessor. 
2. Chimney sweep find a jewel, brings it to the goldsmith and his apprentice
3. They offer some money to the sweep, he says no i’d rather keep the jewel, and the apprentice keeps the jewel instead
4. Court rules that the goldsmith must give payment equaling the finest water of jewel possible
5. Bailment
a. Transferring ownership to someone for a short period of time
b. But not giving permanent ownership
i. Think of valet, coat check, dry cleaning
6. True owner wins vs. person who finds the property 
7. Possessor wins against the rest of the world, except for possibly the previous possessor
a. Previous possessor does have better rights
b. But they have to prove the possession - they need evidence
8. Possession is really important in this case
9. If someone is in possession of something, we’re going to assume they are the owner
x. The best rights will always be in the true owner, the person who owns the title
xi. The first person to establish possession has the best rights
b. Van Valkenburgh v. Lutz, Court of Appeals of New York, 1952 - Adverse Possession
i. Van Valkenburgh v Lutz: After conceding Van Valkenburghs owned the land, Lutz claimed legal right by prescription to use the traveled way he had used for years. Ultimately it seemed that he had used the entire lots as his own, farmed on them, built a small home on them, but was ordered to remove all of them though he knew he did not own them. May a person claim legal right when he knows he does not own it? According to this court, no. It cannot be “hostile” with full knowledge that he doesn’t own it (in the legal sense). 
ii. Lutzs built on land that wasn’t theirs, but was next to their property
iii. Van Valkenburghs are upset because the encroachment ends up being on the lot they buy
iv. Lutzs win at the TC level based on adverse possession - this was his counterclaim
v. In a previous case that was litigated, it was about a specific pathway that Lutz wanted to keep using
vi. Lutz was given a right to continued use to use the pathway
vii. In that suit, Lutz didn’t claim to own the whole thing - just said he had a prescriptive right
viii. VV appeals from trial court level to court of appeals of NY
ix. Court of Appeals rules that Lutz did not establish adverse possession over the land
x. Color of title - means that someone’s claim has a piece of paper saying they own the land
1. If you have color of title, you can establish the entire space over the title
xi. If you don’t have color of title, you can just get the part that you have been using
xii. Lutz does not have color of title
xiii. The NY statute lays out certain uses that would establish if Lutz used the land
xiv. The court finds that Lutz failed to satisfy this
xv. Lutz did not use all of the land claimed
xvi. When Lutz won the prescriptive easement, he did not claim ownership over the whole property
1. Court says this is evidence that his actions were not hostile 
2. Dissent says this is unfair
xvii. The court says that good faith belief that you owned it doesn’t help the claim
xviii. Trisolini thinks this is a bad decision
1. It is a confused decision
2. Doesn’t make it clear to other people what the NY statute needs for adverse possession
xix. Objective standard
1. Just look at what the actions of the adverse possessor is
xx. What the court says is needed for AP
1. Entry and exclusive possession - not disputed
2. Open and notorious - not disputed
3. Hostile/ adverse/ under claim of right - this is what is being disputed
i. Objective
ii. A.T.
iii. G.F.
xxi. Blaskowski v. Schmitt, CA Wisconsin, 1999 - more of a straightforward, typical Adverse Possession case
1. Blasckowski: use of land was appropriate for that type of land (farming) – predecessor in title too (privity – voluntary transfer of ownership, agreement. Relationship that connects ownership). Enclosure, cultivation, or improvement of land. Blasckowski gets full parcel of disputed land.
2. B brings a suit to establish title by adverse possession
3. It is a boundary dispute
4. Statute lays out the rules for adverse possession needed
a. They use the objective standard of hostility
5. The subjective intent of the parties is irrelevant to the determination of an adverse possession claim
a. The requirement of continuity is satisfied by activities that are appropriate to seasonal uses, needs and limitations, considering the land’s location and adaptability to such use
xxii. Mannillo v. Gorski - Adverse Possession 
1. Manilo v Gorski: Issue of “hostility” and “open & notorious” – trial court says it is exclusive, notorious, continuous but does not have the “aggressive trespass” required for hostility (adopting the Maine Doctrine). Appellate court holds the law should not reward the wrongdoer, and the question of intent is far more confusing than simply evaluating actions. Follows objective standard. However – MINOR ENCROACHMENT, open & notorious is not reasonable because would require landowners to constantly survey land for minor encroachments that are not obvious, no ACTUAL NOTICE.
2. Gorski build a staircase over the border of their land
3. Claims AP
4. Elements in dispute
a. State of mind
i. Did they have the right hostility
b. Was it open and notorious
5. Claim of right - why is this at issue?
a. When doing everything, he thought it was on his land
b. Up until this point though, NJ had an aggressive trespasser statute for AP
c. They quote the Main doctrine of claim of right
i. This doctrine incentives the hostile adverse possessor
ii. Disfavors an honest, mistaken entrant
d. Court decides to go with the Connecticut doctrine instead
i. This doctrine is just looking at your actions, rather than your state of mind
ii. Doesn’t want to give extra incentive to hostile possessors
iii. A more objective standard
6. Issue of notice
a. The encroachment was really small, hard to notice
b. We shouldn’t expect them to notice - people aren’t running around getting surveys done all of the time
c. Rule on Notice
i. We hereby hold that no presumption of knowledge arises from a minor encroachment along a common boundary
ii. In such a case, only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious
d. Special rule for undue hardship
i. If you can't satisfy the AP rule, can force the true owner to convey the land to the person
xxiii. Howard v. Kunto - Adverse Possession: Continuity & Tacking
1. Howard v Kunto: Everyone is one lot over from where they are supposed to be. Howard gives title to Miller in exchange for title to land possessed by Kunto. Did Kunto have continuous use? Summer home – using the place as this type is typically used. Also connect ownership period to previous owners through TACKING as long as they are in privity – legally recognized relationship through voluntary conveyance.
2. Issues
a. Continuity
i. What does this case illustrate about continuity?
b. Tacking - allows the adverse possessor to attach their possession with the earlier ones
i. How does tacking affect outcomes in AP cases?
3. When the Howard’s do this survey, they find all the problems
4. TC said no they couldn't tack - Howard wins
5. What you need for tacking, is privity
a. It is a relationship between the parties
b. The transfer of the deed creates a voluntary relationship between the parties
c. A second trespasser can’t use the privity of the first one
6. The court says the Kuntos can combine
a. The people before them were acting like true owners
7. Is seasonable use enough to show continuity?
a. Yes, the use as a summer beach house is enough
b. They used the land in an appropriate manner that is typical for that type of land
xxiv. Note: Adverse Possession Against the Government
1. Under the common law rules, adverse possession does not run against the government - local, state, or federal
2. In England the maxim nullum tempus occurrit regi (not time runs against the king) barred the running of the statute of limitations against the sovereign
3. In barring adverse possession against the government, American courts have relied on this rule as well as state constitutional provisions restricting the alienation of state lands
4. Courts often say, in justification, that the state owns its land in trust for all the people, who should not lose the land because of the negligence of a few state officers or employees
5. A number of states, however, have changed the common law rules
a. A few permit adverse possession against government land on the same terms as against private land
b. Others permit it only if possession continues for a period much longer than that applied in the case of private lands
c. Still others permit it only against government lands held in a proprietary (as opposed to a public or governmental) capacity
c. Gift
i. Gift:
1. Intent to convey interest (present transfer)
a. Intent to make the gift
i. They need to be making a present transfer, at the time of the gift, of the property
ii. Need to be making an irrevocable transfer
2. Delivery of possession (actual, constructive, or symbolic)
a. Manual – handed over; IF can’t be handed over;
i. Preferred form is manual delivery
1. Physically handing over the object
a. There’s no ambiguity
b. Helps support your intention more
b. Constructive – hand a key that opens something
i. Gives the donee access to the gift
1. Such as a key
c. Symbolic – some symbol representing the property
i. Something that symbolizes the gift
ii. The usual case of symbolic delivery involves handing over a written instrument declaring a gift of the subject matter
d. If the object is too large for manual delivery, can make an exception
3. Acceptance (presumption when it is of value to the one receiving)
a. Generally presumed
b. Not much you have to show
Gifts:
4. Inter Vivos: during life, irrevocable
a. Elements needed to establish that a gift has been made inter vivos
i. The intent to transfer the gift
ii. Actual delivery
iii. Acceptance
5. Causa Mortis: in contemplation of impending death, revocable upon recovery/no death
a. Great concern with fraud. Certain things belong in a will – must be very clear on intent and delivery.
b. Elements needed to establish
i. The intent to transfer the gift
ii. Actual delivery
iii. Acceptance

c. A gift causa mortis, that is, a gift made in contemplation of and in expectation of immediate approaching death, is a substitute for a will
d. Because the courts see upholding gifts causa mortis as undercutting the safeguards of the Statute of Wills, traditionally they have more strictly applied the requirements for a valid gift causa mortis than for a gift inter vivos
e. The modern trend is to enforce the decedent's intent even if there is evidence of some failure to comply with the wills act formalities, so long as there is clear and convincing evidence of donative intent
6. Causa mortis vs. inter vivos
a. Causa mortis gift can be revoked if the owner lives
b. Inter vivos gift is not revocable
7. Intention to make a gift may be shown by oral evidence; deliver requires objective acts
ii. Newman v. Bost - Gift
1. Newman v Bost: Gifts causa mortis to housekeeper of 10 years – set of keys, “everything in the house is yours” including bureau with life insurance policies. Estate administrator takes it all and sells it, including piano and furniture from her own room. In gifts causa mortis, very concerned with potential fraud. Insurance policy is easily capable of manual delivery, and therefore she was not entitled to it (unless it is in a place meant to keep things like this, like a bank vault, but this was a common bureau right next to where he lay). Furniture was not effectively delivered, besides for the furniture in her own room which was obviously meant for her. Trial court will allow her to present evidence that the piano was rightfully hers, though hard to make a case when the gift-giver retains control during life…
2. Newman was a housekeeper for the deceased Van Pelt
3. Housekeeper is suing the executor
4. Claims she was gifted a bunch of stuff from VP on his deathbed
5. VP gave a set of keys to Newman, said everything inside of here is yours
6. Gift causa mortis for the house
7. There was an insurance policy in a buero in the house
8. Gift inter vivos
a. Claiming that VP gave some furniture to her during his life
b. And the piano during his life
9. For the gift causa mortis
a. She didn’t get the insurance policy, because he didn’t manually give it to her
i. Didn’t satisfy the requirements for a gift
ii. Wasn’t the usual place an insurance policy was kept
1. Goes to the intent requirement
10. She was given constructive delivery of the buero, from the key
a. That was her basis for arguing she should get the insurance policy
11. The only things she got from the inter vivos gift were the things that the keys unlocked
12. The court says they will recognize constructive delivery
a. They don’t want to, but they will
b. They say no symbolic delivery
i. If they allow symbolic delivery, it will lessen the importance of the statute of wills
13. Court says they will treat the delivery requirement more strictly for a causa mortis gift
14. With the piano, there was a lot of evidence (called her name)
a. Delivery is hard for the piano
b. If the donor still has control of the gift though
15. Lessons/takeaways
a. Elements of acceptance
b. Elements of causa mortis treated more strictly
c. In some states they don’t even allow symbolic delivery
d. Constructive delivery available when manual delivery impracticable
iii. Gruen v. Gruen - Gift
1. Gruen v Gruen: Son v Stepmother, dad dies and stepmother refuses to give painting previously “gifted” to son, arguing it was not delivered. However, dad had written letter transferring PRESENT ownership of the painting, though conditioned on retaining a “life estate” in the painting. The gift was IRREVOCABLE – gave present interest to son and solely retained possessory interest himself for life. Different than a will, which is revocable. This is irrevocable and son is now an owner, dad could not sell without son’s permission, etc. Son can enforce this right in court! Manual delivery is unreasonable when retaining a life estate (would have to hand it over then have it handed right back).
2. “correct test is whether intended to have no effect until death, or intended at that time to transfer some present interest” – the letters are great evidence of no fraud, and acceptance is PRESUMED when something is of great value to the one receiving the gift.
3. Stepmom and son fighting over a painting
4. Son claims the painting was gifted to him, but that the father retained lifelong possession over it
5. The stepmom claims that what the son is claiming the father did needed to be done in a will
a. Can’t transfer by gift in that way
6. The court argues that the dad did give the right of title to the son, but not the right of possession yet
a. The dad gets to keep possession of the painting until death, but the son has right of title
b. The son gets some immediate rights
c. The dad gives away some of the bundle of sticks
d. Only thing dad retains is the right of possession, nothing else
7. What is the evidence that the son had the father intended to give a future interest?
a. He has these letters
b. Has statements he made about the letters
8. The stepmom’s evidence is that they failed to file a tax file, etc…
9. Court says ok maybe there was some filing errors
10. But everything else was consistent with the intent of gifting it
11. What does the stepmom argue is wrong with delivery?
a. She says manual delivery should be made when possible
12. Court says it’s ok that there wasn’t manual delivery
a. Court says it would be impractical to manually delivery the painting since he is going to keep it anyways
b. To make the formal delivery, just to take it back, makes no sense
13. If the intent it to try and stop fraud, the letters are better evidence than the handing over the art
14. Delivery was satisfactory
15. The future interest is also what is being gifted, not the actual painting
16. Royalties are a future interest, that is an example where we see a similar delivery policy
17. What about the acceptance element?
3. Leaseholds: The Law of Landlord-Tenant (Non-freeholds estates re-tenants)
Themes running through LL/Tenant Law:
o   Evolution of common law
o   Property vs contract doctrine
Ways of describing certain trends
1. One way of looking at lease is that we are transferring over a thing to the tenant -> property
2. Another way is an ongoing relationship throughout the period -> contract
a. Fair dealing
b. Good faith
o   Specific lease provisions (default presumptions – can contract, and limits to contract)
o   Modern statutes and new judicial decisions (i.e. English vs American Rule for Delivery to Tenant)
a. Delivery, Sublease/Assignment
i. Leases/Leasehold Estates/Tenancy:
1. Term of Years: specific start and end date – ends automatically at end of term
a. Can be any amount of time
2. Periodic Tenancy: month-to-month, year-to-year, etc. – allows kicking out or voluntary leaving (with notice). Also automatically renews at start of new period without notice.
a. No new document needed
3. Tenancy at Will: no fixed period, goes as long as both landlord & tenant desire (either can terminate)
a. Now disfavored
4. Tenancy at Sufferance: Holdovers – if tenant doesn’t leave and landlord accepts it (express or implied consent – i.e. accepting rent), various state laws address terms of this.
a. Holdovers
b. Landlord has two options
i. Eviction
ii. Creation of new tenancy
1. That new tenancy is subject to the same conditions as the previous one
ii. Assignment: conveys the whole term
1. T transfers her entire interest
2. If the transfer is an assignment of the lease, privity of estate does exist between complainants and D
a. And D would be liable directly and primarily for the amount of the judgement
iii. Sublease: retain reversionary interest or grant lesser interest than one’s own.
1. T transfers anything less than her entire interest, and retains a reversion in the event of default (i.e. becomes a LL)
2. Traditionally, LL could not sue sublessee in event of default on privity of estate theory
3. If the transfer is a sublease, no privity of estate exists between complainants and defendant
a. And, therefore, D could not be liable to complainants on the covenant to pay rent and the expense of the removal of the improvements
iv. The Ernst case indicates the two ways in which courts have gone about distinguishing between a sublease and an assignment
1. The first (and most commonly used) approach is formalistic
a. An assignment arises when the lessee transfers his entire interest under the lease - when, that is, he transfers the right to possession for the duration of the term
b. If the lessee transfers anything less than his entire interest, a sublease results
c. In the latter case, the lessee is said to have retained a reversion
i. The right to possession goes back (reverts) to him at the end of the period designated in the transfer
2. The second (and less common) approach to the sublease-assignment problem considers the intention of the parties
a. The actual words used - sublease or assignment - are not conclusive, though they may be persuasive
b. Indeed, one occasionally gets the impression that courts claiming to honor the intention of the parties are in fact doing nothing more than inferring that intention from use of the words sublease or assignment, without the slightest basis for assuming that the parties knew the consequences of what they were saying
v. Creation of Leases:
1. Landlord is almost always owner in Fee Simple Absolute (indefinite duration of ownership interest)
2. LL grants tenant a present right of exclusive possession for certain period
3. If for 1 year or more, statute of frauds applies (though usually in writing anyway)
4. Conveyance versus contract
a. Is a lease a conveyance or a contract?
b. A lease is both
c. A lease transfers a possessory interest in land, so it is a conveyance that creates property rights
d. But it is also the case that leases usually contain a number of promises - such as a promise by the tenant to pay rent or a promise by the landlord to provide utilities - so the lease is a contract, too, thus creating contract rights
vi. Privity:
1. Contract: relationship between contracting parties
2. Estate:
a. Property law concept for relationship of parties to a conveyance of an estate in land
b. Basic idea is that when someone steps into prior possessor’s estate, new possessor has assumed any covenants that “run with the land”
c. Similar to tacking, where voluntary transfer of possession is required
3. Privity: the main form of privity we are concerned with in property is privity of estate
a. Courts are recognizing someone as stepping into the shoes of another person as to their relationship with the land
b. Voluntary transfer of an interest in land
i. Voluntary transfer of rights
c. One context we see privity of estate is in adverse possession
i. Comes up with the tacking issue
d. Privity of estate also comes up with just conveyance of the estate ->assignment
vii. Power between tenant and landlord
1. Whether it is a residential or commercial lease could impact the power balance
a. Losing your residence has an immediate impact on a person
2. In many cases landlords are financially better off than tenants
3. Availability of alternatives
4. A commercial tenant might be represented by an agent, and leases tend to be longer for commercial leases
viii. Hannan case - Legal Possession vs. Actual Possession
1. Hannan v Dusch: holdover tenant prevents move-in for new lease. Absent express covenant, is there an implied covenant imparting duty on landlord to deliver property on time? Court holds the American Rule in this case.
a. English Rule: landlord has duty to deliver – has more information, should be able to foresee and take steps. (Still makes any trespass AFTER tenant takes possession the tenant’s problem).
b. American Rule: landlord only has a duty to deliver the legal right of possession – tenant can use this legal right to deal with holdovers themselves (would be a burden on landlords to evict holdovers).
i. Each are default rules that can be changed via contracted express covenants.
2. This is only about cases where there is nothing in the lease about requiring the landlord to have the possession empty
a. Can contract this in
3. Guy shows up to property is leasing and it is not empty
4. Court says the landlords duty is only to hand over legal possession, not actual possession
5. The wrongdoer is the holdover, not the landlord
6. They say that the lessor is in a better situation to deal with it than the landlord
a. Landlord might be elsewhere, tenant is right there in person
7. You could put a clause putting liability on the landlord to protect this, but they don’t
8. American rule
a. We don’t require landlord to handover actual possession, just legal possession
b. Benefits
i. Landlord didn’t really do anything wrong, so would be wrong to punish them
ii. Landlord wouldn't be able to lease while there is a current tenant because they would be worried of a holdover if you went with English rule
9. English rule
a. Need to do both
b. Benefits
i. Protects tenants a lot more
ii. Part of landlords duty, whether written into the contract or not, to hand over actual possession
iii. Seems more consistent with the contractual idea that this is what the tenant was accepting, to have actual possession instead of having to kick someone else out
iv. Landlord has better knowledge of what is going on inside premises and had existing relationship with previous tenant, vs. the new tenant who has no idea
v. Makes the landlords a little more active in maintaining the property
vi. If it is a residential lease, where will the tenant stay if they can’t get inside?
10. Jurisdictions are split on these rules
11. If you are in an English rule jurisdiction
a. You are tenant, and you get the possession with no problems
b. But on day 2 someone comes and occupies the land
c. It is on the tenant to deal with the situation, not the landlord at this point
12. American rule is more of a conveyance of land
a. You bought something, you bought the legal right to occupy the land, but did not buy an ongoing relationship with the landlord
b. The landlord is conveying the rights to the land
ix. Ernst v. Conditt - assignment vs. sublease
1. Ernst v Conditt: Lessee (Rogers) wants to transfer business and “sublease” to Conditt; Ernst provides new contract that adds year to lease and agrees to the sublease. Conditt stops paying rent and points out that the new contract holds Rogers liable so he doesn’t owe anything, and it is only a “sublease” according to the contract wording. Ernst argues it is an ASSIGNMENT of the lease regardless of the language, and Rogers conveyed all his interest to Conditt, retaining no reversionary interest.
a. Assignment directly transfers responsibilities of old lease to new lessee – PRIVITY OF ESTATE
b. Sublease would still retain privity between Ernst & Rogers, no privity of estate between Ernst & Conditt with sublease
i. Landlord and Tenant have Contract, and privity of estate
c. Language in contract does not always control what the relationship actually is!
d. Here Rogers sold his whole business, retained no interest/right. It was an assignment. Still does have privity of contract, so could be held liable if Ernst can’t recover from Conditt.
2. There has been some transfer
3. Ernst leases to Roger for the Go-Cart track
a. This creates two types of voluntary relationships
i. Privity of contract
ii. Privity of estate
4. Rogers makes some sort of agreement with Conditt
a. The two of them call this a sublease
5. The big question for the court was this agreement between Rogers and Conditt a sublease or an assignment
6. Conditt says he has a relationship with Rogers
a. Says they have a contract
7. But Conditt says he doesn’t have a relationship with Ernst
8. Included in the new agreement
a. Conditt must pay rent
b. He has to return the land to the condition that he received it in
9. Formal common-law rule for sublease vs. assignment
a. If it is for the whole remainder time, then it is an assignment
b. If it is even for one day shorter of the remainder, it is a sublease
10. If it is an assignment
a. Privity of estate is transferred to the new person
b. So in this situation, if it was an assignment, privity of estate would have gone from between Ernst and Rogers, to Ernst and Conditt
c. No reversion back to the lessee in an assignment
i. At the end of lease, reverts back to the landlord
11. New rule for sublease vs. assignment
a. Look at the intent of the parties
i. In this case, the court says this still looks like an assignment
1. Rogers give up his right to return to the land
2. Rogers has no intent to retain any interest in the property
12. This decision doesn’t totally let Rogers off the hook
a. Rogers still has privity of contract between Ernst and Rogers
b. He is contractually obligated to the extent of the original lease, not the new one
b. Landlord’s Rights and Remedies
i. Surrender:
1. Tenant offers to end lease
2. If accepted by LL, terminates lease
a. Explicit (Sommer)
b. Implicit – Tenant abandons or never takes possession (also Sommer)
ii. Common Law Rule of Self-Help
1. LL can use self-help to retake leased premises from a tenant in possession without incurring liability for wrongful eviction if two conditions are met:
a. LL is legally entitled to possession
i. Where tenant holds over after the lease term or where tenant breaches a lease containing a reentry clause
b. LL’s means of renetry are peaceable
iii. Modern Law on Reclaiming Possession for LL: Summary Proceeding
1. Must use the judicial process
2. The judicial process is called summary proceeding
a. Supposed to be a quick process to get through it all
b. Summary proceedings are intended to be just what the name implies - a quick and efficient means by which to recover possession (and in some jurisdictions, rent) after termination of a tenancy
c. But there are some downsides
i. Important things might get left out of proceeding
ii. Names will be public in court record which could affect tenant’s future of getting other apartments
iii. Not as efficient as they think
iv. Tenants aren’t represented as well as the landlords
iv. Duty to mitigate
1. Court says that the landlord has the burden of proof to show that they mitigated the damages to the best of their ability
a. Usually the breaching party has to do this
b. But in this situation, the landlord is in the best position to be able to show this
c. LL could show
i. Advertising
ii. Calendar appointments
iii. Showings
v. Where self-help is allowed, of course, there still arises the difficult issue of just what constitutes reasonable or permissible force
1. The Berg court tended to be rather strict, so that self-help may be a theoretical but not a practical alternative
2. Berg involved a commercial lease, but the court’s reasoning would appear to apply to all leases, residential and commercial alike
3. In some jurisdictions, the prohibition on self-help applies only to residential leases
vi. Berg v. Wiley - Self-help vs. Judicial Process
1. Berg v Wiley: Self-help eviction issue. Restaurant lessee allegedly violates the lease provisions, and LL invokes provision giving right to retake possession if lease is violated. He goes in and changes the locks while she is gone; Jury finds in her favor because she did NOT abandon or surrender the property, and lockout was unlawful forcible re-entry.
a. Common Law Self-Help Eviction:
i. Landlord is legally entitled to possession
ii. Means of re-entry are peaceable
b. This was not “peaceable” because the only reason there was no hostility/violence was because she was not there.
c. S. Ct. Minn expands & holds that the ONLY lawful means to reclaim possession for LL is through judicial process (NO MORE SELF HELP); preserve the peace, speedy means is available judicially, legal trend in favor of this.
2. Landlord’s reliance on self-help eviction
3. Berg took over a lease from a tenant that had a lease with Wiley
4. Berg began making renovations, contrary to lease because didn’t get approval from Wiley
5. Court used to say that landlords had a right to self-help, as long as it wasn’t violent
6. But court notes that modern trend is to go away from self-help
7. So court says that landlords have to go through judicial process now
8. Common Law Rule
a. LL can use self-help to retake premises from a tenant in possession without liability for wrongful eviction if:
i. LL is legally entitled to possession (e.g., tenant holds over after the lease term or tenant breaches a lease containing a reentry clause); and
ii. LL means of reentry are peaceable
9. Wiley changes the locks on Berg, brings a police officer and locksmith to do it
10. Berg not there when Wiley does this
11. Berg initiates litigation
12. Lower court applies common-law rule, and give favor to Wiley
13. But the higher court says that we have a judicial process for this, so no self-help
14. Court says that even under the common-law rule, Wiley would have lost
a. It wasn’t peaceful entry
b. Only reason there wasn’t violence is because Wiley was sneaky and showed up when Berg wasn’t there
15. The judicial process the court describes is called summary proceeding
a. Supposed to be a quick process to get through it all
b. But there are some downsides
i. Important things might get left out of proceeding
ii. Names will be public in court record which could affect tenant’s future of getting other apartments
iii. Not as efficient as they think
iv. Tenants aren’t represented as well as the landlords
vii. Sommer v. Kridel - Surrender/Abandon/Duty to mitigate
1. Sommer v Kridel: First case, Kridel signs a 2 year lease, pays 2 months rent, then sends letter forfeiting his 2 months rent and surrendering apartment, never takes possession. Second case (Perosio), tenant in possession and then abandons. Issue in both is whether the LL has a duty to mitigate damages by taking reasonable steps to re-let the unit (standard, reasonable).
a. Property v Contract: conveyance of land v duty to mitigate
i. Contract approach is more in line with good faith and fairness
b. LL must treat it like other vacant stock – advertise, show to interested properties, etc.
c. In Kridel, the LL actually turned someone away who wanted to look at the specific apartment that was forfeited!
d. Court places burden of proof of mitigation attempts on landlord – much more likely to have the relevant information.
e. However, is there a risk (where unclear) that tenant tries to come back and didn’t actually abandon the place?
f. Under C/L rule, LL options:
i. Terminate Lease (Accept surrender)
ii. Relet (on behalf of tenant) to mitigate damages
iii. Let the apartment sit…
2. Kridel signs a lease with Sommer
3. But Kridel wants to get out of lease
a. Engagement broken off and doesn’t have any money to pay for the lease
4. Kridel says sorry for breaking lease, but in return for breaking you can keep the two months rent I have paid in advance
5. Kridel never got keys
6. Kridel asks for an answer, but Sommer never answers him
7. Kridel does not accept the surrender even though he never answers him
8. Sommer waits a while, and then sues Kridel
9. Kridel thinks Sommer should have rented the apartment to someone else instead of just let the apartment sit there
a. This would have mitigated the damages
b. If it cost the LL some money to rent out the new apartment, could recover those damages though
10. This case looks especially bad because there was a prospective tenant that wanted to lease Kridel’s apartment and the landlord said no sorry it is not available
11. Riverview Realty case
a. Person possesses the apartment, and then vacates it
b. Court says the LL had the responsibility to mitigate the damages to the apartment
12. SC of New Jersey in Kridel case says the landlord has an obligation to mitigate damages
a. They also say that in order to mitigate they need to treat the apartment in question as regular stock to be leased
13. Court says that looking at the lease as a contract, there is a duty to mitigate
14. Question Presented:
a. Does the landlord have a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by tenant?
15. Court says that the landlord has the burden of proof to show that they mitigated the damages to the best of their ability
a. Usually the breaching party has to do this
b. But in this situation, the landlord is in the best position to be able to show this
c. LL could show
i. Advertising
ii. Calendar appointments
iii. Showings
c. Tenants’ Rights and Remedies
i. Landlord’s Duties/Tenant’s Rights re: Premises Conditions:
1. Constructive Eviction: doctrine of quiet enjoyment
2. Illegal Lease: Brown v Southall Realty (violation of statute requiring safe and sanitary conditions meant Tenant allowed to avoid contract obligations)
3. Implied Warranty of Habitability (Hilder)
4. In feudal times, homes were simple, people were capable of maintaining themselves, and they derived value of the lease from the land itself. Doctrine of “Caveat Lessee”.
5. Covenants in a lease agreement were INDEPENDENT covenants – tenant still had to pay rent even if LL failed to keep these promises
a. Independent covenants
i. Landlord -> covenant to repair
ii. Tenant -> payment of rent
1. One of these covenants being broken doesn’t affect the other
6. New Notions of a tenant:
a. Urban, poor, seeking shelter, in need of protection
ii. Constructive Eviction:
1. LL must be given notice and a reasonable amount of time to remedy an issue
2. Must rise to level that benefit and enjoyment are deprived
3. Must leave in reasonable amount of time
a. Potential issues: if you leave and a jury finds you weren’t constructively evicted, you’re on the hook…
iii. Illegal Lease:
1. Unsafe and unsanitary conditions as defense to suit to evict for non-payment
a. Only applies if condition existed before lease agreement
b. Minor infractions don’t count
2. Illegal Lease
a. Has to exist at the time of entering into the lease
b. Gives a benefit over constructive eviction because the tenant doesn’t have to leave the premises
iv. Implied Warranty of Habitability: Safe, Clean, and fit for human habitation
v. Village Commons v. MCPO - Actual eviction & constructive eviction (quiet enjoyment)
1. Village Commons v MCPO: Quiet enjoyment and constructive eviction – lease in basement for term of years. Lease terms required LL maintain common areas and maintain premises in good order/repair. Also limits the tenant remedies; in case of breach by LL, can sue for injunction and damages but cannot terminate lease or withhold/abate rent payments. LL sues after they abandon the premises and cease paying rent.
a. Tenant’s defense is both Actual and Constructive eviction
i. Actual when told not to use evidence room due to water damage
ii. Constructive because deprived of the useful benefit and enjoyment of the property
1. Landlord’s breach of lease provisions were of a nature that it was a constructive eviction. Flooding, inadequate remedy, never fixed and LL knew it would continue.
2. Refuses to take recommended actions due to cost (mold, lies about the danger, sewage in prosecutor’s office, bathroom rendered useless for a time)
b. The lease provision barring cease/abatement of rent payments or termination only bars TENANT from ending lease, not LL; LL actual and constructive eviction effectively ended it. It is a recurring issue, not temporary, and Tenants had right to leave.
2. Quiet enjoyment and constructive eviction
3. Actual eviction? Constructive eviction? Remedies under lease?
4. Landlord promised to maintain all the common spaces
a. Also equipment (plumbing, heating, etc..)
5. If Landlord breaches, tenant is not entitled to withhold rent
a. Explicit term
b. They can sue, but not withhold rent
6. The tenant leaves before the lease is over and doesn’t pay the final amount of rent
7. Landlord sues tenant for the full amount of rent
8. Tenant says they were actually and constructively evicted as a defense
9. Actual eviction
a. Forcefully removing someone
b. Landlord says not to use a part of premises
10. Constructive eviction
a. Can’t be transitory or fleeting
11. The evidence for actual eviction is pretty explicit
a. Landlord told tenant not to use room for evidence if they wanted to save the evidence from getting wet
12. Evidence of constructive eviction
a. Extreme amounts of water damage without the landlord remedying it
b. The landlord had notice of what was happening
c. But the things continue
d. Landlord tried to claim these things were fleeting
e. Court doesn’t buy this, says the evidence pretty clearly shows the water damage was recurring
13. Court finds both constructive and actual eviction
14. But what about the lease provision about not withholding rent
a. It was the landlord, not the tenant, who made the lease end
b. So this didn’t break the lease provision
15. Tenant has to leave to claim constructive eviction
16. Landlord has to have notice and opportunity to fix problem
17. Tenant has to leave within a reasonable time of the constructive eviction
a. There’s no chart that shows what a reasonable time is
b. It is fact specific to each case
vi. Hilder v. St. Peter - Implied Warranty of Habituality
1. Hilder: no key, no electricity in bathroom, toilet didn’t work, sewage in basement, ceiling collapsing, broken window. LL promises to fix everything and continually fails to follow through. She takes some steps herself but then sues for rent paid under the implied warranty of habitability (urging state to adopt the standard).
a. Where do you start in determining habitability? Code violations are a good starting point but don’t cover everything. Need to evaluate the impact of conditions on safety and health.
b. You DO NOT have to leave in the case of violation of implied warranty of habitability.
i. Calculate “owed” rent as: difference between value as warranted and value as exists.
ii. If tenants themselves damage the place to make it uninhabitable LL is not responsible.
iii. Requires notice & reasonable opportunity to fix
iv. CANNOT waive in contract.
2. Remedies:
a. Rental reimbursement
b. Damages (incl. punitive for willful/wanton disregard)
c. Withholding future rent
d. Deduct expenses of repairs from future rent if LL fails to fix in reasonable time
3. A lot of damage to the tenant’s premises that was pre existing before move in
4. The premises definitely wasn’t fit for being habitable
5. Part of the ceiling fell on the baby’s crib
6. Habitable means being able to live safely
7. The Landlord had notice about the problems and had the opportunity to fix them
8. Landlord was supposed to provide heat, which wasn’t working
9. In order to use the bathroom which didn’t have a functioning light or outlet, she had to run an extension cord from another room
10. Defendant claims the tenant can’t claim they were constructively evicted if they stay on the premises
11. Court says they are going to adopt the implied warranty of habitability
12. The evolving nature of who tenants are the relationship with landlords, plus the change in society, convinced the court of the position they should take
vii. Safe, clean and fit for human habitation
viii. Covers latent and patent defects in essential facilities
ix. Evidence of breach?
x. How do we determine habitability?
1. Relevant housing codes; but just a starting point, because some places haven’t developed codes
2. Look for a material effect on the health and safety of residents
xi. What kind of remedies are there for a breach of this warranty?
1. Rental reimbursement
2. Damages
3. Withholding future rent
4. Deduct expenses of repair if LL fails to do in reasonable time
POST MIDTERM
d. Selection of Tenants - Unlawful Discirmination
i. Fair Housing Act 42 USCA §§ 3601-3619, 3621:
1. §3603 begins with exception:
a. (a) Certain dwellings: subject to (b) & § 3607 (exempts religious organizations and private clubs under certain circumstances; provisions regarding familial status do not apply to housing for older persons), prohibitions set forth shall apply…
b. (b) exemptions: nothing in §3604 applies to:
i. (1) Single family house sold/rented by owner provided private owner does not own more than three such homes; only if sold or rented
1. (A) without the use in any manner of facilities or services of broker; agent, or salesmen, or...person in the business of selling/renting...or any employee of such
2. (B) without the publication, posting or mailing, after notice, of any advertisement or written notice in violation of §3604(c); but nothing prohibits the use of attorneys, escrow agents, etc. professional assistance necessary to perfect or transfer title, or
ii. (2) rooms or units in dwellings containing living quarters occupied or intended to be occupied by no more than four families living indepently of each other, if the owner actually maintains and occupies one such living quarters as residence
2. §3604: shall be unlawful to
a. (a) refuse to sell or rent, or refuse to negotiate...or otherwise make unavailalbe or deny….because of race, color, religion, sex, faimilal status, or national origin
b. (b) discriminate...in terms, conditions, or privileges of sale or rental...or provision of services or facilities in connection therewith…(same bases)
c. (c) (see §3603(b)(1)(B)) to make, print, publish, or causes to be made...notice, statement, or advertsiment...indicates any preference, limitation, or disicrimaintion based on race, color, religiion, sex, handciap, familila status, or national origin, or an intention to make any such preference…
d. (f) handicap provisions - (C) design/construction after 1988 must have “reasonable accommodations” for handciapped persons
3. Don't need to memorize the FHA
4. Just need to know it’s out there and what types of things it covers
5. FHA Inclusive communities case
a. Tells us something about the FHA and how to understand it
b. Recent case - 2015
6. When interpreting a statute, have to interpret what Congress’ intent of the law was
7. Affects landlords, sales of houses, real estate transactions, etc…
8. § 3603 - exemptions to what is prohibited
a. Single family house sold or bought by the owner
b. We have exemption for private family owner who owns more than 3 single family houses at one time
c. Someone lives in the coorders, and is renting out units in the same building 
9. § 3604 - what is prohibited
a. Section c of this section is never exempted (section 3603) - important question is why is this section made not applicable to the exemptions of 3603
i. To make, print, or publish, or cause to be made, printed, or published any notice, statement, or advertisment, with respect to the sale or rental of a dwelling that indiates any preference, limitation, or discrimination based on race, color, religion, sex, handicap, familial status, or national origin, or an intention to make any such preference, limitaiton, or discirmination….
ii. Big word from there is “indicates”
1. Indicates does not mean proves
2. Something just has to indicate a belief -> have to be very careful
10. Portions of the Fair Housing Act not set out above prohibit discrimination in the financing of housing and in the provision of brokerage services
a. Anyone injured by a discriminatory practice may commence a civil suit for injunctive relief and damages
b. Other enforcement measures include conference and reconciliation proceedings, suits by the US Attorney General, and criminal penalties
11. Attempts by the federal government to combat discrimination, racial discrimination in particular, date back to adoption of the 14th Amendment and its guarantee of equal protection
a. The 14th Amendment prohibits only state (not private) action, but the SC’s decision in Shelley v. Kraemer effectively eliminated at least some private disciremiation as well
b. Much earlier, a section of the Civil Rights Act of 1866 had promised to do more, at least with respect to property transactions
i. This measure had essentially no impact on private housing discrimaitnion during the first century of its life, but the situation changed with Jones v. Alfred, decided the same year the original Fair Housing Act became law
1. In Jones, the Court held that the 1866 provision bars all racial discirmiation, private and public, in the sale or rental of property
ii. The 1866 law is narrower than the Fair Housing Act in that it reaches only racial discrimination, does not deal with discrimination in the provision of services and facilities, and does not prohibit discrimiantory advertising
1. It is broader, however, in that it is not limited to dwellings and contains none of the exemptions found in the Fair Housing Act
c. Someone claiming discrinination has two avenues for proving a violation of the Fair Housing Act
i. The first is to show disparate treatment, which can be done with testimony or written records showing that the landlord, seller, real estate agent, or government agency intended to discriminate against her
ii. In many instances, however, there is no direct evidence to demonstrate an intent to discriminate
1. A P can still show disparate treatemnt by setting forth a prima facie case of discrimination by circumstantial evidence
2. The P must show that she is a member of a protected class, that she qualified for the housing at issue, that she was rejected, and that the housing remained available after the rejection or was given to someone who was not a member of the protected class
3. At this point, the D must vie a legitimate, non-discriminatory reason for the denial
4. If the D is able to offer this reasons, then the P can still win by showing that the reason was pretextual and not the real reasons for the denial
ii. Civil Rights Act 1866:
1. Same basic rights to inherit, purchase, lease, sell, hold, and convey real & personal property for all races
2. Broader than FHA in no exemptions, no limitations to dwellings
3. Narrower in that it is only based on race, does NOT cover ads (see roomate.com)
4. Why is it different than Fair Housing Act?
a. Civil Rights act just focuses on race
b. Civil Rights act broader in the type of property transactions it covers
i. Fair Housing Act has to be related to a dwelling
iii. Fair Housing Council v. Roomate.com
1. Roomate.com: What is a “dwelling” under FHA? Intent to stop discriminatory landlords. Shared spaces are not dwellings, they stop at the front door. Intimate private rights of people to choose who they live with, vulnerability, exposure to others’ proclivities, and excessive government intrusion are concerns that must beget protection (FEHA in CA is the same per court)
2. As people sign up on roommate.com, the cite asks people what type of roommate they would want to live with
3. Has people check certain buttons, limiting who can look at your place
4. Matching people based on the limitations
5. Ask for sexual orientation, familial status, etc…
6. Initial case about Communication Decency Act
a. Court says that roommate isn’t liable under this act
7. The court must look at what Congress’ intent of the fair housing act was
8. Court says that the act does not apply
9. FHA prohibits dsicrimination of a DWELLING on the basis of race, color, religion, sex, etc…
10. But the court thinks that the FHA stops at the door, and does not apply to inside the house
a. The landlord/tenant relationship is very different between two people sharing the same living space
b. Inside your house is one of the most private, intimate spaces in your life and the government shouldn’t be able to restrict the choice of who has access to that
c. You become liable for someone who shares that place with you (illegal activities)
11. Court then looks at California housing law (FEHA) and says that the California law agrees with the courts’ interpretation of FHA
12. The FHA prohibits discrimination on the basis of race, color, religion, sex, familial status, or national origin in the sale or rental of a dwelling
13. The FHA also makes it illegal to make, print, or publish, or cause to be made, printed, or published any notice, statement, or advertisement, with respect to the sale or rental of a dwelling that indiciates any preference, limitation, or discrimination based on race, color, religion, sex, handicap, familial status, or national origin, or an intention to make any such preference, limitiation, or discrimination
14. The reach of the statute turns on the meaning of dwelling
15. The FHA defines dwelling as any building, structure, or portion thereof which is occupied as, or designed or intended for occupancy as a residence by one or more families
16. A dwelling is thus a living unit designed or intended for occupancy by a family, meaning that it ordinarily has the elements generally associated with a family residence
17. Applying the FHA to the selection of roommates almost certainly leads to results that defy mores prevailment when the statute was passed
18. Nonetheless, this interpretation is not wholly implausible and we would normally consider adopting it, given that the FHA is a remedial statute that we construe broadly
19. The SC has recognized that the freedom to enter into and carry on certain intimate or private relationships is a fundamental element of liberty protected by the Bill of Rights
20. The roommate relationship easily qualifies: 
a. People generally have very few roommates
b. They are selective in choosing roommates
c. Non-roommates are excluded from the critical aspects of the relationship, such as using the living spaces
21. Holding that the FHA applies inside a home or apartment would allow the government to restrict our ability to choose roommates compatible with our lifestyles
a. This would be a serious invasion of privacy, autonomy and security
22. Because the FHA can reasonably be read either to include or exclude shared living arrangements, we can and must choose the construction that avoids raising constitutional concerns
23. Reading dwelling to mean an independent housing unit is a fair interpretation of the text and consistent with congressional intent
24. Because the construction of dwelling to include shared living units raises substantial constitutional concerns, we adopt the narrower construction that excludes roommate selections from the reach of the FHA
25. Because we find that the FHA doesn’t apply to the sharing of living units, it follows that it’s not unlawful to discriminate in selecting a roommate
26. As the underlying conduct is not unlawful, Roommate’s facilitation of discriminatory roommate searches does not violate the FHA
iv. Texas Dept. of Housing v. Inclusive Comm.
1. Texas Dept. Housing & Community Affairs: Make out a prima facie case, linking statistics and evidence to policy - burden shift to defendant to show justification. Tax credits for developers who create low-income housing & development of housing in low-income areas. Disparate impact claims are covered by FHA, but the plaintiff must prove the policy is the cause of the disparity. Linked to a policy, is it justified? Cannot simply point to statistics, must link to the policy as a cause. However, recognizing FHA as covering disparate impact is important for preventing unconscious prejudice.
2. The underlying dispute in this case concerns where housing for low-income persons should be constructed in Dallas, Texas - that is, whether the housing should be built in the inner city or in the suburbs
3. This dispute comes to the Court on a disparate-impact theory of liability
4. In contract to a disparate-treatment case, where a P must establish that the D had a discriminatory intent or motive, a P bringing a disparate-impact claim challenges practices that have a disproportionately adverse effect on minorities and are otherwise unjustified by a legitimate rationale
5. The question presented for the Court’s determination is whether disparate-impact claims are cognizable under the Fair Housing Act
4. Current Possessory Estates (Freehold) and Introduction to Future Interests
a. Fee Simple, Life Estate
i. Estates in Land:
1. Anything less than an indefinite estate in land must have something that follows (balanced by rule against perpetuities which limits control too far into the future)
2. Interest in land which is or may become possessory is measured by some period of time (even if indefinite)
3. By Will: testator/testatrix devise real property or bequeath personal property
4. No will = intestate; heirs determined by state intestacy law
5. No heirs = escheat to state
a. Escheat
i. If you have no where for a property to go, it goes back to the State
6. Note: no heirs to the living, only determined at death
a. Although used colloquially in will, state defines heirs through intestacy laws
7. Out of feudalism developed a system of estates in land
8. A tenant had a status as a tenant of the fee or a tenant for life
9. In the course of time status became estate
10. Each estate is defined by the length of time it may endure
11. A fee simple may endure forever; a life estate, for the life of a person; a term of years, for some period of time measured by the calendar
12. The modern relevance of estates
a. The estate system is an essential part of the processes by which property interests are transferred from one party to another during life (inter vivos) or at death
b. Lawyers explicitly refer to the type of estate that is being transferred when they draft deeds, wills, and other legal instruments involved in property transactions
c. The estate system is designed to make clear who is transferring what to whom
i. Not just what physical parcel of land or item of personal property, but also what sort of ownership, measured in terms of the duration of the transferee’s interest
d. The estates system developed gradually over the course of several centuries, and the process has rendered it unduly complex
e. Happily, various simplifying measures have been adopted, and still others proposed
13. Creations of a Fee Simple
a. At early common law a fee simple was created by the grantor conveying land to A and his heirs
b. As noted above, the words and his heirs inserted in a conveyance indicated that A’s interest in the land was inheritable by his heirs, but such words did not vie A’s prospective heirs any interest in the land
c. A’s son would inherit the land from A if A still owned the land at his death, but A’s son had no interest during A’s lifetime
d. The judges reached this result by construing the words “and his heirs” as words of limitation, which define the estate granted to A, to wit, a fee simple
e. In a conveyance “to A and his heirs,” then, the words “to A” are words of purchase, identifying A as the grantee, and the words 
“ and his heirs” are words of limitation indicating that A takes a fee simple
f. However, it is no longer necessary to put words of inheritance in a deed in any state
g. Statutes and judicial decision now provide that a grantor is presumed, in the absence of words indicating otherwise, to transfer the grantor’s entire state
h. A grant by O to A without more conveys a fee simple to A
14. Heirs
a. If a person dies intestate (that is, without a will), the decedent’s real property descends to his or her heirs
b. Heirs are persons who survive the decedent and are designated as intestate successors under the state’s statute of descent
c. No one is heir of the living
i. A living person has no heirs (yet)
d. Today in all states the surviving spouse is designated as an intestate successor of some share in the decedent’s land
i. The size of the share often depends on who else survives
e. Under modern statutes of descent, classes of kindred are usually preferred as heirs in the following manner:
i. First issue
ii. And if no issue, then parents
iii. And if none, then collaterals
15. Issue
a. If the decedent leaves issue, they take to the exclusion of all other kindred
b. The word issue is synonymous with descendants
c. Despite its physiological specificity, issue does not refer to children only but includes further descendants
d. The distribution is made among the decedent’s issue per stirpes, which generally means that if any child of the decedent dies before the decedent leaving children who survive the decedent, such child’s share goes to his or her children by right of representation
e. Children now share equally
f. A child born out of wedlock was filius nullius, the child of no one, and could inherit from neither mother nor father at common law
i. Today a child born out of wedlock inherits from the mother and, if paternity is acknowledged or proved, from the father
g. Today, in American states, adopted children inherit from their adoptive parents and sometimes from their natural parents as well
16. Ancestors
a. By statute parents usually take as heirs if the decedent leaves no issue
17. Collaterals
a. All persons related by blood to the decedent who are neither descendants nor ancestors are collateral kin
b. This includes brothers, sisters, nephews, nieces, uncles, aunts, and cousins
c. If a decedent leaves no spouse, no issue, and no parents, the decedent’s brothers and sisters (and their descendants by representation) take in all jurisdictions
d. The rules for determining which of the more remote collateral kindred take were rather complicated at common law and remain so today
ii. Fee Simple Absolute, Fee Simple Determinable, Fee Simple on Condition Subsequent, (Fee Tail), Life Estate
1. One dimension we are looking at is duration, the other dimension is how many people
2. Fee simple: indefinite
a. Fee = interest in land
b. Simple = unlimited duration
c. Absolute = no further interests
d. Strong bias in law
e. Estates and land can be divided up over time
f. Basic form of ownership in modern times is fee simple (absolute)
i. Ownership that does not have an end date
ii. So when the person sells it, they are selling the property for an indefinite right of time
iii. Unlimited duration of right
g. Can have a fee simple absolute that is limited in certain ways
i. Can have co-owners
h. What are the different ways that it is ok to divide up property?
i. There are only certain ways that you can limit these instruments
i. Fee simple absolute
i. Longest duration
ii. No future interest in a grantor in the third party
iii. Goes out indefinitely
iv. If the person sells or transfers the property, they can transfer the future continual stream of the estate
3. Life estate: “to A for life” (pur autre vie, for another’s lifetime)
a. Reversion back to original grantor if not specified otherwise
b. Remainder to third person
c. Adverse possession only may take the life estate, not the fee simple of grantor
i. What you can transfer is ONLY what you actually have
d. Ownership that lasts for the life of the person
e. But the property has to go to someone after they die
f. Owner gives property to A for life
i. If that’s all it says, it goes back to the owner when A dies
g. Owner could give property to A for life, then to B
i. The “then to B” part is called Reminder
ii. Reversion is what happens when there is nowhere for the property to go to after A
1. Would revert back to the owner
iii. What if A gives to C for life
1. C would have pur autre vie
h. When you add “and their heirs” you are giving that person a fee simple absolute
i. The term is unnecessary at this point
ii. Doesn’t give anything more than fee simple absolute at this point
i. Heirs
i. People considered in intestacy statute of state
ii. What happens when a person dies intestate
j. Judicial recognition of a life estate had two important consequences
i. First, it meant that the grantor of a life estate could control who take the property at the life tenant’s death
1. The life estate ultimately supplanted the fee tail as a device to control inheritance
ii. Second, as land and stocks and bonds came to be viewed as income producing capital, trust management for the life tenant developed
k. Under modern trust management, one person manages property for the benefit of the life tenant, paying the life tenant the income therfrom
l. Today most life estates are created in trust
m. A conveyance “to A for life” gives A a life estate that lasts for the duration of A’s life
i. A can transfer his life estate to B, in which case B has a life estate pur autre vie - that is, an estate that is measured by A’s life-span, not B’s
ii. If B dies during A’s lifetime, the life estate passes to B’s heirs or devisees until A dies
n. Every life estate is followed by a future interest - either a reversion in the transferor or a remainder in a transferee, or both
o. Life estate
i. Created by saying “for life” to the person
ii. Lasts for the person’s life that you are transferring to
iii. Life estate for another’s life
iv. If you say just to A for live, then there is a reversion back to the grantor
v. We know that reversion will happen at the end of A’s life
vi. Remainder means going to someone else at the end of A’s life
4. Defeasible estates: 
a. Determinable
b. Condition subsequent
i. Duration can be cut short by some event (distinction of whether automatic or action required)
c. Defeasible estates
i. These are if you have a fee simple defeasible, can last possibly indefinitely. But if a certain event occurs (often a condition on the use of property), then it terminates automatically or allows the grantor to come in and exercise a right of entry
ii. Fee simple determinable uses the determinable language
iii. Fee simple subject to a condition subsequent says something like to A but if A uses for something other than X, then O retains a right to re enter and take
5. Per Stirpes
a. Branches coming out of an estate
b. Divided between the heirs equally (but if one heir dies, their portion is split by the people that are their heirs)
6. Fee simple subject to an executory limitation
a. To A (fee simple transfer) so long as no liquor is served, otherwise to B
b. Just comes in and cuts off the ownership abruptly
c. Not a natural end like the life estate
iii. Life estates limit the right to sell, mortgage, remove resources (unless already used that way), make minor changes, etc.
1. Waste policy; Affirmative waste - changing property in a way that raises value, but substantially changes it; rule classically held future interest-holders could stop this use, though the new trend is heading in the opposite direction.
iv. Estates and lands
1. Telling us something about duration
2. Could also limit use
3. O gives to A for life, then to B
a. The “then to B” part is the remainder
b. If A dies, then it goes to B and B has a fee simple absolute
c. If it goes back to O, then that is a reversion
v. White v. Brown
1. White v. Brown: “to live in and NOT to be SOLD” - unclear whether life estate or fee simple. Bias in favor of absolute estate when language is unclear - law does not like restraints on alienation, so strike that language (would revert to heirs if only life estate). Avoid “partial intestacy” where possible (will that leaves indefinite final owner, passing life estate then relying on intestacy laws upon death).
2. Lide leaves a will
3. Gives White her home to live in but not to be sold
4. Unclear what the duration of the house is for White, and what the restrictions mean on the estate
5. Lide’s two sisters give up their interest
6. But Lide’s nieces and nephews put up a fight
7. The Court uses other cases where there was an ambiguity to help with this case
8. The Court prefers a ruling that transfers the whole estate instead of just part of it
9. They don’t like partial intestacy
a. We don’t like where there is a will and part of it we can’t figure out
b. If they read the will as is, there would have to be a reversion because it doesn’t specify where the house goes when White dies
10. The court doesn’t like restraints on alienation
a. Doesn’t like when a person gives something to someone, but says you can’t sell it
b. Concerns about concentrating wealth
11. Court takes out the part of the will where it says White can’t sell the house
12. Evelyn White was to have my home to live in and not to be sold...My house is not to be sold
13. Want to follow the intent of the testator. But how to construe when the testator doesn’t know the words to make intent clear?
14. Use presumptions to construe - in statutes, these are called canons of construction
15. When in doubt, presume full interest conveyed
16. Court strikes language about not selling as a disfavored Restraint on alienation
17. Our caes have repeatedly acknowledged that the intention of the testator is to be ascertained from the language of the entire instrument when read in the light of surrounding circumstances
18. But, the practical difficulty in this case is that the words chosen by the testatrix are not specific enough to clearly state her intent
19. Thus, it is not clear whether Mrs. Lide intended to convey a life estate in the home to Mrs. White, leaving the remainder interest to descend by operation of law, or a fee interest with a restraint on alienation
20. Moreover, the will might even be read as conveying a fee interest subject to a condition subsequent (Mrs. White’s failure to live in the home)
21. In such ambiguous cases it is obvious that rules of construction must be employed as auxiliary aids in the courts’ endeavor to ascertain the testator’s intent
22. Thus, under our law, unless the “words and context” of Mrs. Lide’s will clearly evidence her intention to convey only a life estate to Mrs. White, the will should be construed as passing the home to Mrs. White in fee
a. If the expression in the will is doubtful, the doubt is resolved against the limitation and in favor of the absolute estate
23. If, therefore, a will is susceptible of two constructions, by one of which the testator disposes of the whole of his estate and by the other of which he disposes of only a part of his estate, dying intestate as to the remainder, this Court has always preferred that construction which disposes of the whole of the testator’s estate if that construction is reasonable and consistent with the general scope and provisions of the will
24. A construction which results in partial intestacy will not be adopted unless such intention clearly appears
25. The intent to creata fee simple or other absolute interest and, at the same time to impose a restrain upon its alienation can be clearly expressed
26. In our opinion, testarix’s apparent testamentary restrain on the alienation of the home devised to Mrs. White does not evidence such a clear intent to pass only a life estate as is sufficient to overcome the law’s strong presumption that a fee simple interest was conveyed
27. Accordingly, we conclude that Mrs. Lide’s will passed a fee simple absolute in the home to Mrs. White
28. Her attempted restraint on alienation must be declared void as inconsistent with the incidents and nature of the state devised and contrary to public policy
vi. Restraints on alienation: types and validity
1. The rule against direct restraints on alienation is an old one, going back at least to the 15th century
2. The objections to restraints on alienation are mainly four
a. First, such restraints make property unmarketable
b. Second, restraints tend to perpetuate the concentration of wealth by making it impossible for the owner to sell property and consume the proceeds of the sale
c. Third, retrains discourage improvements on land
d. Fourth, restrains prevent the owner’s creditors from reaching the property, working hardship on creditors who rely on the owner’s enjoyment of the property in extending credit
3. Following overwhelming authority, the Restatement provides that an absolute retrain on a fee simple is void
4. But with respect to partial restraints on a fee simple, the Restatement takes a more tolerant position than do most courts
5. The Restatement provides that a partial restrain is valid if, under all the circumstances of the case, the restain is bound to be reasonable in purpose, effect, and duration
6. With respect to restrains on a life estate, the Restatement Second provides that an absolute disabling restrain is void, but a forfeiture restraint is valid
a. This different treatment of disabling and forfeiture restraints follows the majority of cases
vii. Baker v. Weedon
1. Baker v. Weedon: life estate to young wife, to pass to her children, and to his grandchildren if the wife dies without issue (issue=children). Man skips his own daughters (brutal). This is a contingent remainder, not reversion. The wife wants to sell due to money issues, but grandchildren want to wait to sell as the property is projected to skyrocket in value (gov’t is building a highway). Can a court order sale where people hold a future interest? Yes, but must consider the best interest of all parties - waste? Necessity?
2. Baker gives all his property to his wife
a. Gives a life estate to her
b. And says it goes to her children when the wife dies
c. If there are no children, then it goes to his grandchildren
3. Leaves nothing for his daughters
4. Wants to control where the property can go in the future
5. That is why he structured the interest in that way
6. He encouraged his wife to remarry
7. But don’t want it to transfer to her future husband, just want her to be happy
8. So that’s why it then goes to grandchildren
9. This is an appeal from a decree for the Chancery Court of Alcorn County
10. It directs a sale of land affected by a life estate and future interests with provision for the investment of the proceeds
11. The interests therefrom is to be paid to the life tenant for her maintenance
12. We reverse and remand
13. The weight of authority reflects a tendency to afford a court of equity the power to order the sale of land in which there are future interests
14. We are of the opinion that deterioration and waste of the property is not the exclusive and ultimate test to be used in determining whether a sale of land affected by a future interest in property, but also that consideration should be given to the question of whether a sale is necessary for the best interest of all the parties, that is, the life tenant and the contingent remainderman
15. This necessary for the best interest of all parties rule appears to have the necessary flexibility to meet the requirements of unusual and unique situations which demand in justice an equitable solution
16. Our decision to reverse the chancellor and remand the case for his further consideration is couched in our belief that the best interest of all the parties would not be served by a judicial sale of the entirety of the property at this time
17. While true that such a sale would provide immediate relief to the life tenant who is worthy of this aid in equity, admitted by the remaindermen, it would nevertheless under the circumstances before us cause great financial loss to the remaindermen
viii. Wisdom of creating a legal life estate
1. Is it wise to create a legal life estate, as John Weedon did?
2. Sale
a. Circumstances might change so that a sale of the property is advantageous
b. The life tenant cannot sell a fee simple unless all other persons having an interest in the property consent or unless a court of equity orders sale and reinvestment of the proceeds
3. Lease
a. It might be advantageous for the life tenant to lease the property for a period extending beyond the life tenant’s death
4. Mortgage
a. If the life tenant has no capital of her own, she may be unable to improve the property without borrowing from a bank and giving the bank a mortgage on the property
b. A bank ordinearly does not lend money if the security is a life estate rather than a fee simple
5. Waste
a. The life tenant may want to take minerals out of the land or cut timber or take down a still usable building
b. The actions may constitute waste, entitleing th remaindermen to an injunction or damages
6. Insurance
a. The life tenant is under no duty to insure buildings on the land
b. If the life tenant does insure buildings and the buildings are destroyed by fire, the life tenant has been held entitled to the whole proceeds and the remaindermen nothing
7. The person creating a legal life estate can draft the instrument so as to give the life tenant a power to sell or mortgage a fee simple or to lease beyond the duration of the life estate
8. However, if the life tenant is given the power to sell a fee simple, the drafter should consider what is to be done with the proceeds of sale and draft appropriate provisions
ix. Legal life estates in personalty
1. Life estates in personal property create special problems
2. Some states have statutory solutions to this problem
3. In the absence of statutes, courts generally have considerable discretion to determine whether the circumstances warrant ordering the life tenant to provide some form of security, especially where the life tenant expressly or implicitly has been given the power to sell the asset
x. Protecting the life tenant by creating a trust
1. A trust should always be considered by a lawyer when a client proposes to create a life estate
2. A trust is a more flexible and usually more desirable property arrangement than a legal life estate
3. A trustee holds the legal fee simple and as the manager of the property may be directed to pay all the income to the life tenant or to let the life tenant into possession
4. As manager, the trustee will have powers spelled out in the instrument creating the trust, or supplied by law, to administer the trust for the benefit of the life tenant and remainderman
5. The life tenant can be made trustee
xi. Waste
1. The law of waste can become relevant whenever two or more persons have rights to possess property at the same time or consecutively
2. The central idea of the waste concept is that A should not be able to use the property in a manner that unreasonably interferes with the expectations of B
3. In this regard, the law of waste is aptly named, because it is designed to avoid just that - uses of property that fail to maximize the property’s value
4. The common law doctrine of waste mediates between the competing interests of life tenants and remaindermen
5. The precise application of waste doctrine turns on a number of variables - the nature of the property interest of the competing parties, the conduct in question, the remedy sought - and easy generalizations are likely to prove inaccurate
6. Here we simply underscore some central points and interesting quirks and problems
7. What sort of conduct amounts to waste turns in part on the nature of the interests involved
8. It also turns on the conduct in question
9. The courts have created three general categories of waste:
a. Affirmative waste, arising from voluntary acts
b. Permissive waste, arising from a failure to act
c. Ameliorative waste, resulting from changes to the property, specifically changes that increate is value
10. Affirmative waste
a. Liability results from injurious acts that have more than trivial effects
b. Generally, injurious has meant acts that substantially reduce the value of the property in question - but with some exceptions
11. Permissive waste
a. Essentially a question of negligence - failure to take reasonable care of the property
12. Ameliorative waste
a. Consists of uses by the tenant that increase rather than decrease the market value of the land
b. The traditional view was that such actions by the tenant gave rise to liability on the theory that the fee holder was entitled to take possession of the land in substantially the same condition as it was when first transferred to the tenant
c. Any material alterations were sate
d. Today a significant number of courts reject this view
13. Waste - D.O. Nature of Interests (extent of possessor’s interest, certainty of future interest)
14. Affirmative (injurious acts - except open mines)
15. Permissive
b. Defeasible Estates, Future Interests
i. How land is controlled:
1. Promises (covenants, servitudes); damages or injunction for remedy
2. Defeasible estates; limitations on use that, if broken, change ownership
a. Person with present possessory interest and someone else holds future interest - they both have legal rights (unlike will where rights only trigger upon death)
3. Someone can own a property and someone can have a future interest in it
a. Remainder
b. Can have an executory interest
c. Defeasible states
i. Fee simple subject to a condition subsequent
ii. Fee simple determinable
4. What is an estate
a. An interest in land which is or may become possessory and is measured by some period of time (even if indefinitely)
b. The estate system is designed to make clear who is transferring what to whom - not just what physical parcel...But also what sort of ownership, measured in terms of the duration of the transferee’s interest
5. The numerus clausus principle
a. There are a limited number of estates
6. Splitting property across time, as one can through space
7. Some basic terminology
a. By will: done by testator or testatrix
i. These people devise real property or bequeath personal property
b. No will: someone dies intestate
i. Questions in whether their issue (descendents) will receive the property
c. Heirs: those entitled to receive under states intestatcy state; without heirs
ii. Defeasible Estates
1. Duration - may terminate by happening of an event (other than death of owner)
2. Two key distinctions:
a. Whether estate terminates automatically or requires affirmative act
b. Who takes if estate gets cut short
3. A fee simple may be absolute, meaning that it cannot be divested nor will it end upon the occurrence of any future event
4. Or a fee simple may be feasible
5. Any estate may be made to be defeasible, meaning it will terminate, prior to its natural end point, upon the occurrence of some specified future event
6. The most common defeasible freehold estates are the fees simple defeasible
7. The modern functions of defeasible fees
a. Although, like estates generally, the origins of defeasible fees are ancient, their functions remain relevant today
b. The primary purpose of defeasible fees is land use control
i. To a lesser extent they are used to control behavior not related to any particular use of land
c. As instruments of land use control, defeasible fees are rather blunt, because their violation may result in forfeiture of ownership, and they have to a substantial extent been overtaken by restrictive covenants
d. But land owners still use them often enough to justify studying them
e. There are three types of defeasible fee simple
i. The fee simple determinable
ii. The fee simple subject to condition subsequent
iii. The fee simple subject to executory limitation (or, as some say it, subject to executory interest)
iii. Fee Simple Determinable:
1. “So long as” “until” “during”
2. Durational language - could go on forever as long as condition is not broken
3. If condition broken, automatically “determines” and reverts to grantor
4. A fee simple determinable is a fee simple so limited that it will end automatically when a stated event happens
a. A fee simple determinable is sometimes called a fee simple on a special imitation, indicating that the fee simple will expire by this limitation if it occurs
b. A fee simple determinable is created by language connoting that the transferor is conveying a fee simple only until an event happens
c. Any words with a duration aspect would create a determinable fee
d. Words that merely state the motive of the transferor in making a gift do not create a determinable fee
e. Every fee simple determinable is accompanied by a future interest
i. In the ordinary case the future interest is retained by the transferor or his heirs, and called a possibility of reverter
1. The possibility of reverter may be expressly retained or arise by operation of law
iv. Fee Simple Subject to Condition Subsequent:
1. “But if”
2. Right to re-enter - requires legal step to assert ownership if condition is broken
3. Fred to Lucy, but if used for non-residential purposes, fred shall have a right of entry
4. Language: but if, provided however that when the premises...on condition that the premises
5. Fred has to exercise right of entry
6. He has a right of (re)entry/power of termination
7. A fee simple subject to condition subsequent is a fee simple that does not automatically terminate but may be cut short or divested at the transferor’s election when a stated condition happens
a. A fee simple subject to condition subsequent is created by a conveyance of a fee simple, followed by language providing that the fee simple may be divested by the transferor if a specified event happens
b. In the above example, the clause beginning with “but if…” states a condition subsequent
c. Other language creating a condition subsequent, after conveying a fee simple, includes “provided, however, that when the premises…,” or “on condition that if the premises…,” or other words indicating that the estate may be cut short at the transferor’s election
d. The difference between language creating a determinable fee and language creating a fee simple subject to condition subsequent is extremely subtle, but millions of dollars have turned on this difference in language
e. The future interest retained by the transferor to divest a fee simple subject to condition subsequent is called a right of entry (also known as a power of termination)
f. The right of entry may be expressly retained or it may be implied if the words of the instrument are reasonably susceptible to the interpretation that this type of forfeiture estate was contemplated by the parties
v. Fee Simple Subject to Executory Limitation:
1. Same as condition subsequent language-wise but automatic transfer to third party (third party holds interest)
2. Determinable: possibility of reverter
3. Condition subsequent: right to re-enter
4. O to the Hartford School Board, but if it ceases to use the land as a school, to the City Library
5. Automatically transfers to third party if condition is violated
6. A fee simple subject to executory limitation is the estate created when a grantor transfers a fee simple subject to condition subsequent, and in the same instrument creates a future interest in a third party rather than in himself
a. The future interest in the third party is called an executory interest
b. A fee simple subject to condition subsequent and a fee simple subject to executory limitation are created by the same language
c. The distinction between the two is based on the type of future interest following it
d. A fee simple subject to condition subsequent is followed by a right of entry, whereas a fee simple subject to executory limitation is followed by an executory interest
vi. Note well an important difference between the fee simple subject to condition subsequent and the fee simple subject to executory limitation:
1. If the condition is breached the former is forfeited only if the right of entry is exercised, but the latter is forfeited immediately, regardless of any action on the part of the holder of the executory interest to take possession
2. The reason for this difference grows out of the English Statute of Uses
vii. Lawyers, when using the term fee simple, ordinary have in mind a fee simple absolute
1. We follow that practice
2. When we have a fee simple defeasible in mind, we say so
viii. Note
1. If you adversely possess a determinable fee, you get that same fee
2. Also issue when the condition “triggers” adverse possession
a. In, determinable courts may hold it triggers as soon as condition broken, where condition subsequent may trigger only once someone tries to re-enter
3. CA ONLY HAS FEE SIMPLE SUBJECT TO CONDITION SUBSEQUENT
ix. Note: Seisin
1. The fee simple, the fee tail, and the life estate are freehold estates
2. The chief significance of this, at common law, was that a freeholder had seisin
3. Seisin was possession, of a particular kind and with peculiar consequences
4. Tenants seised of the land were responsible for feudal services, and feudal land law decreed that someone must always be seised
5. Dower and curtesy were given only to spouses of persons seised of the land
6. Before 1536, a freehold estate could be created or transferred only be a ceremonial known as feoffment with livery of seisin
7. This usually included both the grantor and the grantee going on the land and the grantor, before witnesses, delving seisin to the grantee by some symbolic act such as handing over a clod of dirt or some stalks or putting the grantee’s hand on the ring of the door and uttering such words as know ye that I have given this land to (the grantee)
8. Even though livery was often accompanied by a written charter of feoffment, the act of turning over possession before witnesses attested a change of ownership in the clearest possible way
9. Seisin was endowed by the medieval mind with a real existence illustrating again the philosophical tendency during that period to reify abstract ideas
x. Leasehold Estates
1. Leasehold estates are non freehold possessory estates
2. Leasehold tenants do not have seisin
3. Leases originally were regarded as personal contracts between lessor and lessee outside the tenurial system
4. Leases were classed as personal property (chattels real)
5. It was natural, then, that the law regarded the freeholder (landlord) as still seised of the land even after he had granted a term of years and given up physical possession of the leasing tenant
6. When a lease is involved, the landlord holds seisin
a. The tenant merely has possession
7. Fortunately, this distinction is of little importance today
8. It is usually not necessary to distinguish seisn from possession
9. In the course of time, leaseholders were held to have an estate in land and were brought into the tenurial system
10. Modern leasehold estates include the term of years, the period tenancy, and the tenancy at will
11. Historically, the term of years was the most important of these
xi. FSD or FSCD, and why does it matter?
1. Several possible situations exist where different legal consequences might result from classifying an estate as a fee simple determinable with a possibility of reverter rather than a fee simple subject to a right of entry
2. The most important situation relates to transferability of the future interest - the problem in the Mahrenholz case
3. At common law a possibility of reverter and a right of entry descended to heirs upon the death of the owner of such interests
4. But, curiously enough, neither interest was transferable during life
5. A possibility of reverter was not transferable during life because it was not thought of as a property interest you could transfer but as a mere possibility of becoming an estate
6. A right of entry was not transferable because it too was not a thing; rather it was thought of as a special right in the granto to forfeit the grantee’s estate
7. In most American states the possibility of reverter and the right of entry, like other property interests, are transferable inter vivos
8. This is the modern trend
9. But some states continue to follow the common law rule; the interest are not transferable inter vivos except to the owner of the possessory fee (called a release)
10. A few states appear to draw a distinction between the two interests and hold that the possibility of reverter is transferable, but the right of entry is not
11. In a couple of states the right of entry has been given even harsher treatment: the mere attempt to transfer a right of entry during life destroys it
12. In another situation where different legal consequences might flow from the fact that a possibility of reverter becomes possessory automatically whereas a right of entry requires a positive act by the grantor to terminate the fee simple, adverse possession is involved
13. As Mahrenholz vividly illustrates, disputes and litigation can easily arise when lawyers are less careful than they should be in selecting precisely correct legal terminology as they draft deeds and other legal instruments used to transfer estates
14. The new Restatement draft abolishes the distinctions among the three types of defeasible fees
15. It replaces them with a single estate, the fee simple defeasible, defined as a present interest that terminates upon the happening of a stated event that might or might not occur
xii. Note: Defeasible Life Estates and Personal Conduct Restraints
1. In former years it was not uncommon to run across a life estate defeasible upon marriage
2. Such a provision is now rarely encountered
3. In determining whether a particular provision violates this policy favoring marriage, courts have said that the fundamental question is whether the provision has the purpose
a. Of coercing abstention from marriage; or
b. Of providing support until marriage, without any desire to hinder marriage
4. If the transferor has the first purpose in mind, the provision is inavliad
5. If the second purpose is his objective, the provision will be upheld
6. A number of courts have taken the position that the purpose of the grantor can be discerned from the form of the limitation
xiii. Mahrenholz v. County Board of School Trustees
1. Mahrenholz: In Illinois (not majority approach) rights of re-entry and possibility of reverter are inalienable and non-divisible; league of conveyance “for school purposes only, otherwise to revert” - court holds that this seems durational in nature and that it is fee simple determinable; Hutton’s interest automatically reverted to him if the property as not only used for school purposes, and his transfer to Marenholz may be valid (purported conveyances of future interest would be invalid so hinges on whether he owns the land or only could own the land).
2. O has a fee simple absolute
3. O transfers part of property to A (school)
4. But puts restriction on the use of the land, has to be used for school purposes only, otherwise reverts back to grantors
5. Fee simple determinable
a. Have to use words like
i. So long as, until
ii. Durational words
b. The effect of fee simple determinable is that once the event happens, it automatically reverts back
c. Called possibility of reverter
6. Subject to a condition subsequent
a. Conditioned on right to re-enter
b. Not automatic, it must be exercised
7. A little later, O transfers the rest to another party
a. Gives them the rest of the land and the reversionary interest in the land given to the school
b. This sale is weird
i. You can’t sell possibility of reverter
1. It’s not even divisible (can’t pass it through a will)
2. You can only inherit it
8. Marenholtz claims that the school isn’t using the land for school purposes, so it should be reverted back to them
9. Court has to determine if the deed was a fee simple determinable or fee simple subject to condition subsequent
a. Would impact whether the land reverted back
10. If it was fee simple subject to condition subsequent, the reverter would have had to enter the premises first in order for the land to revert back to him, and then transfer the land after
11. Basically no one knows what they have
12. The court eventually determines that its a fee simple determinable
a. They say that the deed looks like they are doing a durational approach
13. The basic issue presented by this appeal is whether the TC correctly concluded that the Ps could not have acquired any interest in the school property from the Jacqmains and Harry Hutton
14. Resolution of this issue must turn upon the legal interpretation of the language contained in the deed from the Hutton parents to the Trustees of School District
15. In addition to the legal effect of this language we must consider the alienability of the interest created and the effect of subsequent deeds
16. The parties appear to be in agreement that the 1941 deed from the Huttons conveyed a defeasible fee simple estate to the grantee, and gave rise to a future interest in the grantors, and that it did not convey a fee simple absolute, subject to a covenant
17. The fact that provision was made for forfeiture of the estate conveyed should the land cease to be used for school purposes suggest that this view is correct
18. The future interest remaining in this grantor or his estate can only be a possibility of reverter or a right of re-entry for condition broken
19. As neither interest may be transferred by will or by inter vivos conveyance, and as the land was being used for school purposes in 1959 when the Jacqmains transferred their interest in the school property to the Ps, the trial court correctly ruled that the Ps could not have acquired any interest in that property from the Jacqmains by the deed in 1959
20. Consequently this court must determine whether the Ps could have acquired an interest in the Hutton School grounds from Harry Hutton
21. The resolution of this issue depends on the construction of the language of the 1941 deed of the Huttons to the school district
22. As urged by the Ds and as the trial court found, the deed conveyed a fee simple subject to a condition subsequent followed by a right of reentry for condition broken
23. As argued by the Ps, the deed conveyed a fee simple determinable followed by a possibility of reverter
24. The difference between a fee simple determinable and a fee simple subject to a condition subsequent, is solely a matter of judicial interpretation of the words of a grant
25. We believe that a close analysis of the wording of the original grant shows that the grantors intended to create a fee simple determinable followed by a possibility of reverter
26. Here, the use of the word only immediately following the grant for school purpose demonstrates that the Huttons wanted to give the land to the school district only as long as it was needed and no longer
27. The language this land to be used for school purposes only is an example of a grant which contains a limitation within the granting clause
28. It suggests a limited grant, rather than a full grant subject to a condition, and thus, both theoretically and linguistically, gives rise to a fee simple determinable
29. It cannot be argued that the phrase “otherwise to revert to grantors herein” is inconsistent with a fee simple subject to a condition subsequent
30. Nor does the word revert automatically create a possibility of reverter
31. But, in combination with the preceding phrase, the provisions by which possession is returned to the grantors seem to trigger a mandatory return rather than a permissive return because it is not stated that the grantor may reenter the land
32. Upon a grant of exclusive use followed by an express provision for reverter when that use ceases, courts and commentators have agreed that a fee simple determinable, rather than a fee simple subject to a condition subsequent, is created
xiv. Davis v. Davis
1. Davis: family dispute; mother, a life tenant, renting home for money to live. Future interest held in trust for children who try to enforce clause in life estate that there be “no profits” - court holds the right to alienate property interest is untouchable, and the limitation is unenforceable
2. Ms. Davis has a beach house
3. She wants to rent the house, but kids say that she cant because the language of the deed
4. The parents give a remainder interest to the kids, so the kids want Ms. Davis to not be able to rent out
5. Ms. Davis can’t waste the house, because courts want to protect against waste and the kids have rights
6. But courts don’t support full alienation
7. Court says that the deed creates an unreasonable restraint on the alienation of mrs. davis’ life estate and is therefore void
8. This matter involves a family dispute over a beach property
9. Ps commenced this suit to enjoin Mrs. Davis from renting the Property during her lifetime to vacationers, contending that certain language in the deed conveying Mrs. Davis her life estate interest restricts her from renting out the Property
10. Ps prepared a letter advising their mother that the Deed required that the Property remain available for her personal use and could not be used to provide income to her
11. Notwithstanding this letter, Mrs. Davis entered into an agreement with a real estate agency in 2013 to rent the Property to vacationers, just as she and her husband had done in years past
12. On appeal, Ps argue that the Deed contains a restriction which prevents their mother from renting out the Property during her life tenancy
13. We disagree
14. We hold that the Deed language creates an unreasonable restraint on the alienation of Mrs. Davis’s life estate and is therefore void
15. Accordingly, we affirm Judge McGuire’s summary judgement order
16. Restraints on alienation are generally disfavored in North Carolina due to the necessity of maintaining a society controlled primarily by its living members and the desirability of facilitating the utilization of wealth
17. Nevertheless, it is fundamentally important that a property owner should be able to convey property subject to whatever condition he or she may desire to impose on the conveyance
18. To balance these competing policy interests, our SC has held that any unlimited restraint on alienation is per se invalid
19. However, restrictions which provide only that someone’s estate may be forfeited or be terminated if he alientes, or that provides damages must be paid if he alienates, may be upheld if reasonable
20. That is, our courts will generally uphold any reasonable restraints on alienation except unlimited restraints, which are per se unreasonable
21. Indeed, as noted in the summary judgement order, Ps contend that not only is Mrs. Davis prohibited from selling the life estate, she cannot rent or even permit others to use the Property
22. To justify this position, Ps aver that the case law prohibiting unlimited restrains does not apply as Mrs. Davis is both the granto who created the restrain and the life tenant who is subject the restraint
23. We hold that whether the life estate was created by conveyance by a third party or by reservation by the life tenant herself is irrelevant
24. An unlimited restrain is against public policy
25. It makes no difference if the restraint is self-imposed
26. Ps have failed to cite precedent, either form NC or from other jurisdiction, that would recognize this distinction
xv. Lexmark
1. Lexmark: illustrative how rule against restrictions on alienation applies to patent law. Lexmark program w/contracts for reduced prices upon agreeing not to recycle their cartridges/send back to Lexmark instead. Recycling companies are getting them anyway. Does Lexmark’s patent give them the right to sue for infringement for the unauthorized use once it is in commerce?
a. Once a patented item is sold, patent monopoly extinguishes and consumer is free to sue (licensing is different, allows an “in” to the patent; allowing to practice the patent is different than selling the item).
2. Printer cartridges dispute
3. Lexmark has limited patent to make these printer cartridges
4. Impression products is taking the used cartridges, filling them up with ink, and reselling them for cheaper
5. Lexmark then comes up with strategy selling the cartridges to try and protect their market
a. Two ways to buy
i. At normal price
ii. Or discounted price with the return program
6. Lexmark sues Impression saying this is patent infringement
7. Lexmark loses the case
a. Their patent rights are exhausted once they sell the product
b. Can’t keep controlling the product once they sell it
c. All the patent does is protect someone from creating it before it’s sold
d. Lexmark can license it out and keep their patent restrictions, but can’t sell it
e. Lexmark can sue the individuals who breached their contract (buying cheaper but had to sell back)
5. Concurrent Ownership of Estates
a. Common Law Concurrent Interests
i. Concurrent Interests:
1. Shared ownership with present interest; dividing ownership (but not by time like estates w/fees)
2. Undivided interest in property - both can use the whole thing (i.e. married, owning a home together)
a. Tenancy in common, Joint Tenancy, Tenancy by the Entirety
b. You can agree privately to split up interest but the law recognizes it as undivided
3. Types of ownership:
a. Durational rules & estates (Fee simple, etc.)
b. Concurrent ownership:
i. Tenancy in common
1. Separate but undivided interest, each owner can transfer their interest to others; descendible
2. Rules for accounting, partition to solve disputes
3. Tenants in common have separate but undivided interests in the property
a. The interest of each is descendible and may be conveyed by deed or will
b. There are no survivorship rights between tenants in common
4. Tenancy in common
a. Separate undivided interest
b. Shares need not be of equal size
c. Separate interests can be conveyed at any time
d. No right of survivorship
e. Can be reached by creditors before or after death
ii. Joint Tenancy
1. Equal undivided interest - right of SURVIVORSHIP (if one dies, all interest remains in other party; avoid probate when the other dies)
2. Joint tenancy has special requirements
3. Four unities:
a. Time: acquired at same time
b. Title: acquire title by the same instrument or joint adverse possession
c. Interest: equal undivided shares, identical interest by duration
d. Possession: right to possession of the whole, can give (voluntarily) exclusive possession to other joint tenant
4. Conveyance severs the Joint Tenancy (breaks the unities of time, title)
5. Unlike tenants in common, joint tenants have the right of survivorship, the outstanding characteristic of a joint tenancy
a. The theory underlying this right is rather peculiar but still important in several instances
b. By a common law fiction, joint tenants together are regarded as a single owner
c. Each tenant is seised per my et per tout (by the share or moiety and by the whole)
d. In theory, then, each owns the undivided whole of the property
e. This being so, when one joint tenant dies nothing passes to the surviving joint tenant or tenants
f. Rather, the estate simply continues in survivors freed from the participation of the decedent, whose interest is extinguished
g. Since the original notion was that all joint tenants were seised together as one owner, the common law insisted that their interests be equal in all respects
h. In particular, four unities were essential to a joint tenancy - time, title, interest, and possession
6. If the four unities exist at the time the joint tenancy is created but are later severed the joint tenancy turns into a tenancy in common when the unities cease to exist
7. Hence, joint tenants can change their interests into a tenancy in common by a mutual agreement destroying none of the four unities
8. Indeed, any one joint tenant can convert a joint tenancy into a tenancy in common unilaterally by conveying his interest to a third party
9. This severs the joint tenancy as between the third party and his co tenants because it destroys one or more of the unities
10. If the tenants in common or joint tenants cannot solve their problems by mutual agreement, any one of them can bring an action for judicial partition
11. In a partition action, a court will either physically partition the tract of land into separately owned parts or order the land sold and divide the proceeds among the tenants
12. Joint tenancies are good because it leaves the right of survivorship
a. Rest of the property is absorbed by the other tenant
b. Joint tenancy
i. Time 
ii. Title
iii. Interest
iv. Possession
c. California has gotten rid of rule that you need a strawman to break joint tenancy
13. Qualities of a joint tenancy
a. Right of survivorship
b. Conveyance destroys it 
c. Not reachable by creditors after death
iii. Tenancy by the Entirety:
1. Four unities plus marriage
2. Conveyance ONLY with both parties
3. As a result, neither husband nor wife can defeat the right of survivorship of the other by a conveyance of a moiety to a third party
4. Only a conveyance by husband and wife together can do so
5. Neither husband nor wife, acting alone, has the right to judicial partition of property held as tenants by the entirety
6. Divorce terminates the tenancy by the entirety because it terminates the marriage, which is a requisite for a tenancy by the entirety
7. Absent some agreement to the contrary, the parties usually become tenants in common
8. The tenancy by the entirety exists today in fewer than half the states
9. Four unities plus marriage
10. Recognized by roughly half of U.S. States
11. Right of Survivorship
12. Cannot be severed single handedly by transfer of interest
4. Concurrent interests
a. We’re studying
i. Required elements to create and continue specific forms of concurrent interests
ii. How different concurrent interests defines the relationship between parties (and how affects third parties e.g. tenants, creditors, heirs)
iii. Termination
5. Important concurrent interests
a. Tenancy in common
i. Separate undivided interest
ii. Shares need not be of equal size
iii. Separate interests can be conveyed at any time
iv. No right of survivorship
v. Can be reached by creditors before or after death
b. Joint tenancy
i. Four unities required to create:
1. Time - take at the same time
2. Title - take by same document
3. Interest - equal, undivided shares of the same duration and identical interest
4. Possession - same right to possession of the whole
ii. Qualities of a joint tenancy
1. Right of survivorship
2. Conveyance destroys
3. Not reachable by creditors after death
c. Tenancy by the entirety
i. Four unities plus marriage
ii. Recognized by roughly half of US States
iii. Right of survivorship
iv. Cannot be severed by transfer of interest
6. As we have seen, ownership may be divided among two or more persons in the sense that they have consecutive rights of possession
7. The division results in possessory and future interests, not co-ownership
8. The latter term refers to situations when two or more persons have concurrent rights of present or future possession, and those situations are the central subject of this chapter
9. Actually, we shall not be looking here at all modes of co-ownership, nor shall we be looking only at concurrent interests
10. Avoidance of probate
a. Joint tenancies are popular, particularly between husband and wife, because a joint tenancy is the practical equivalent of a will but at the joint tenant’s death probate of the property is avoided
b. Probate is the judicial supervision of the administration of the decedent’s property passes to others at the decedent’s death
c. The probate court appoints an administrator or executor who collects the decedent’s assets, pays debts and taxes, and distributes or changes title to the property to the beneficiaries
d. Probate is costly; administrators, lawyers, and court costs must be paid
e. And property may be tied up in probate for months, even years
f. A joint tenancy avoids probate because no interest passes on the joint tenant’s death
g. Under the theory of joint tenancy, the decedent’s interest vanishes at death, and the survivor's ownership of the whole continues without the decedent's participation
h. A joint tenant cannot pass her interest in a joint tenancy by will
ii. Riddle v. Harmon - severance of a joint tenancy
1. Riddle v. Harmon: wife conveys her interest as joint tenant to herself as tenant in common; breaks unities of time and title. Previously, the “fiction” of using a strawman to transfer the interest was necessary, here court holds that efficiency should allow this voluntary self-transfer, and there is no need to tell the other joint tenant
a. Note: there are ways to create indestructible right of survivorship:
i. Joint life estate with contingent remainder in fee of survivor
ii. Tenancy in common with executory interest in survivor
iii. Fee simple to take effect possession in future
2. Self conveyance sufficient to sever?
3. Knows she is dying, wants some ability to transfer
4. So she tries to convey it to herself to try and sever the joint tenancy
5. Traditionally, you could not sever this unilaterally
6. You would have to use a straw man - transfer it to a random person, and then have them transfer it back
7. The court says that she can do it this way
a. She was going to be able to do this anyways through all these legal fictions
b. Why make her go through all of these crazy steps
c. The legal fiction process is a historical method that is not relevant anymore
d. What if you own a house, get married, and want to bring your partner into a joint tenancy?
e. Shouldn’t have to go through these crazy legal fictions
f. If you can unilaterally add someone in, then you should be able to sever by yourself
8. Her husband doesn’t know that she did this and can do this behind his back
9. We must decide whether Frances Riddle, now deceased, unilaterally terminated a joint tenancy by conveying her interest from herself as joint tenant to herself as a tenant in common
10. Severance of the joint tenancy extinguishes the principal feature of that estate, the jus accrescendi or right of survivorship
11. This right is a mere expectancy that arises only upon success in the ultimate gamble - survival - and then only if that unity of the estate has not theretofore been destroyed by voluntary conveyance…, by partition proceedings…, by involuntary alienation under an execution…, or by any other action which operates to sever the joint tenancy
12. An indisputable right of each joint tenant is the power to convey his or her separate estate by way of gift or otherwise without the knowledge or consent of the other joint tenant and to thereby terminate the joint tenancy
13. At common law, one could not create a joint tenancy in himself and another by a direct conveyance
14. It was necessary for joint tenants to acquire their interests at the same time (unity of time) and by the same conveyancing instrument (unity of title)
15. So, in order to create a valid joint tenancy where one of the proposed joint tenants already owned an interest in the property, it was first necessary to convey the property to a disinterested third person, a “strawman,” who then conveyed the title to the ultimate grantees as joint tenants
16. This remains the prevailing practice in some jurisdictions
17. Other states, including California, have disregarded this application of the unitities requirement as one of the obsolete subtle and arbitrary distinctions and niceties of the feudal common law, and allow the creation of a valid joint tenancy without the use of a strawman
18. This court is now asked to reexamine whether a strawman is required to terminate a joint tenancy
19. Just as livery of seisin has become obsolete, so should ancient vestiges of that ceremony give way to modern conveyancing realities
20. We are given to justifying our tolerance for anachronistic precedents by rationalizing that they have engendered as much reliance as to preclude their liquidation
21. Sometimes, however, we assume reliance when in fact it has been dissipated by the patent weakness of the precedent
22. Thus, undaunted by the Clark case, resourceful attorneys have worked out an inventory of methods to evade the rule that one cannot be both grantor and grantee simultaneously
23. The most familiar technique for unilateral termination is the use of an intermediary strawman blessed in the case of Burke v. Stevens
24. In view of the rituals that are available to unilaterally terminate a joint tenancy, there is little virtue in steadfastly adhering to cumbersome feudal law requirements
25. Common sense as well as legal efficiency dictate that a joint tenant should be able to accomplish directly what he or she could otherwise achieve indirectly by use of elaborate legal fictions
26. Moreover, this will not be the first time that a court has allowed a joint tenant to unilaterally sever a joint tenancy without the use of an intermediary
27. Our decision does not create new powers for a joint tenant
28. A universal right of each joint tenant is the power to effect a severance an destroy the right of survivorship by conveyance of his or her joint tenancy interest to another person
29. We discard the archaic rule that one cannot enfeoff oneself which, if applied, would defeat the clear intention of the grantor
30. As the court in Riddle notes, the modern trend is away from requiring adherence to the old four unities for purposes of creating joint tenancies and in favor of an intent test
a. The same is also true for purposes of severing joint tenancies
b. Will a void deed be effective to sever a joint tenancy under an intent test?
31. Severed by conveyance to self
32. No need for strawman
iii. Harms v. Sprague
1. Harms v. Sprague: does a mortgage sever the joint tenancy? Depends on competing theories of mortgages: lien theory or transfer of title? Here, treated merely as a lien - mortgagor is owner for every other purpose, against every other person; mortgage was a security for a friend, and the other brother doesn’t even know (joint tenant). If the mortgage had severed, his interest was transferrable entirely (not right of survivorship). Does the mortgage survive the other’s death? No - it doesn’t pass to the survivor in joint tenancy, only between bank and signor. Bank could have gotten both joint tenants to sign otherwise…
2. Does mortgage sever?
a. Lien theory
i. Understand the mortgage as a lien
ii. The bank is giving a loan, but doesn’t own the house
b. Title theory
i. The bank has title to the house, and if you pay it off you get title
ii. Court rejects this theory, which is a transition
3. Does mortgage survive?
4. What the bank gets in this situation as security on the mortgage is Harm’s interest in the joint tenancy
5. The guy dies
6. The court needs to decide if:
a. The mortgage severed the joint tenancy, therefore turning it into a tenancy at common
i. Wanted his interest to go to Sprague, which could only happen in tenancy at common
b. Does the mortgage survive his death
7. Why does the court go with lien theory?
8. Because they go with lien theory, it doesn’t sever the joint tenancy
9. William therefore owns the entire property himself
10. Does the mortgage survive the joint tenancy?
a. The mortgage doesn’t survive
b. Under the lien theory, the joint tenancy is severed
c. Therefore, the interest goes to William and mortgage doesn’t survive
11. P, William Harms, filed a complaint to quiet title and for declaratory judgment in the circuit court
12. P had taken title to certain real estate with his brother John Harms, as a joint tenant, with full right of survivorship
13. The P named as a defendant, Charles Sprague, the executor of the estate of John Harms and the devisee of all the real and personal property of John Harms
14. Defendant Sprague filed a counterclaim against P, challenging P’s claim of ownership of the entire tract of property and asking the court to recognize his (Sprague’s)interest as a tenant in common, subject to a mortgage lien
15. At issue was the effect the granting of a mortgage by John Harms had on the joint tenancy
16. Also at issue was whether the mortgage survived the death of John Harms as a lien against the property
17. The TC held that the mortgage given by John Harms to defendants Carl and Mary Simmons severed the joint tenancy
18. Further, the court found that the mortgage survived the death of John Harms as a lien against the undivided one-half interest in the property which passed to Sprague by and through the will of the deceased
19. The appellate court reversed, finding that the mortgage given by one joint tenant of his interest in the property does not sever the joint tenancy
20. Accordingly, the appellate court held that plaintiff, as the surviving joint tenant, owned the property in its entirety, unencumbered by the mortgage lien
21. Defendant Sprague filed a petition for leave to appeal in this court
22. Subsequently, defendants Carl and Mary Simmons petitioned this court to supplement Sprague’s petition for leave to appeal
23. That motion was granted and the petition for leave to appeal was allowed
24. Two issues are raised on appeal
a. Is a joint tenancy severed when less than all of the joint tenants mortgage their interest in the property?
b. Does such a mortgage survive the death of the mortgagor as a lien on the property
25. Prior to the appellate court decision in the instant case, no court of this State had directly addressed the principal question we are confronted with herein - the effect of a mortgage, executed by less than all of the joint tenants, on the joint tenancy
26. Nevertheless, there are numerous cases which have considered the severance issue in relation to other circumstances surrounding a joint tenancy
27. All have necessarily focused on the four unities which are fundamental to both the creation and perpetuation of the joint tenancy
28. Clearly, this court adheres to the rule that a lien on a joint tenant’s interest in property will not effectuate a severance of the joint tenancy, absent the conveyance by a deed following the expiration of a redemption period
29. If follows, therefore, that if Illinois perceives a mortgage as merely a lien on the mortgagor’s interest in property rather than a conveyance of title from ortgagor to mortgagee, the execution of a mortgage by a joint tenant, on his interest in the property, would not destroy the unity of title and sever the joint tenancy
30. We find, however, that implicit in Kling and our more recent cases which follow the lien theory of mortgages is the conclusion that a joint tenancy is not severed when none joint tenant executes a mortgage on his interest in the property, since the unity of title has been preserved
31. As the appellate court in the instant case correctly observed:
a. If giving a mortgage creates only a lien, then a mortgage should have the same effect on joint tenancy as a lien created in other ways
32. Other jurisdictions following the lien theory of mortgages have reached the same result
33. An inherent feature of the estate of joint tenancy is the right of survivorship, which is the right of the last survivor to take the whole of the estate
34. Because we find that a mortgage given by one joint tenant of his interest in the property does not sever the joint tenancy, we hold that the plaintiff’s right of survivorship became operative upon the death of his brother
35. As such P is now the sole owner of the estate, in its entirety
36. Further, we find that the mortgage executed by John Harms does not survive as a lien on P’s property
37. A surviving joint tenant succeeds to the share of the deceased joint tenant by virtue of the conveyance which created the joint tenancy, not as the successor of the deceased
38. The property right of the ortgaging joint tenant is extinguished at the moment of his death
39. While John Harms was alive, the mortgage existed as a lien on his interest in the joint tenancy
40. Upon his death, his interest ceased to exist and along with the lien of the mortgage
41. The court in Harms takes a very formalistic approach to the question whether a mortgage severs a joint tenancy, with much turning on the difference between the title theory and lien theory of mortgages
42. A more functional approach considers the likely intent of the party giving the mortgage
43. Did John Harms wish to have the right of survivorship disappear?
44. Since a mortgage, as opposed to a conveyance, is an ambiguous sort of conveyance in this respect, it would seem to follow that mortgage, absent any other evidence of intent, should not work a severance
45. But not all courts hold to this view
46. If a mortgage does not sever a joint tenancy, then, as in Harms v. Sprague, the issue is whether the mortgage survives if the mortgagor is the first joint tenant to die
47. Here, a way to think about the correct answer, absent a statute that governs the question, is to ask whether the lender should take the risk of losing its security in making a loan to fewer than all joint tenants
48. If lenders do have to bear the risk, how might they protect themselves?
49. No severance by mortgage (under lien theory)
50. Mortgage does not survive death of mortgagor
b. Relations among Concurrent Owners
i. Property concurrent interests part II today
ii. One plane is the duration of the estate, and one plain is if it is shared
1. Have to check both planes
iii. We’re studying
1. Required elements to create concurrent interests
2. Legal effect of co-tenancy on interest holders (and on third parties e.g. tenants, creditors, hehirs)
3. Termination/severance
iv. By definition, each tenant is entitled to possession of the entire parcel of land yet he cannot exercise that possession without coming into conflict with the reciprocal right of his cotenant
v. The point was put more succinctly in Mastbaum v. Mastbaum, when the court observed that two men cannot plow the same furrow
vi. How should the inherent conflict of reciprocal rights be resolved?
vii. We saw in Chapter 1 that communal ownership - and that is what we are dealing with here - encourages inefficient use of common property resources
viii. Presumably, thoughtfully devised legal rules can help avoid inefficiency, but this can hardly be their sole objective
ix. The rules governing co-ownership should also distribute in a fair manner the benefits and burdens of co-ownership
x. Partition:
1. Either party in joint tenancy or tenancy in common has the right to seek partition
2. Concurrent owners might decide for any number of reasons to terminate a cotenancy
3. If they can agree on a division of the property or the proceeds from its sale, no problem arises
a. The termination can be accomplished through a voluntary agreement
4. But in the not unlikely event that such an arrangement is impossible, recourse to the equitable action of partition is necessary
5. The action is available to any joint tenant or tenant in common
a. It is unavailable to tenants by the entirety
xi. Recovery costs:
1. Taxes, mortgage, etc. - right to contribution (but sole possessor does not get if value of use is greater than carrying costs)
2. Taxes, mortgage payments, carrying charges:
a. Right to contribution/credit in acting or partition action
i. But if sole possession paid carrying costs, no contribution if value of use and enjoyment exceeds costs
3. Taxes, mortgage payments, and other carrying charges
a. A co tenant paying more than his share of taxes, mortgage payments, and other necessary carrying charges generally has a right to contribution from the other co tenants, at least up to the amount of the value of their share in the property
b. The principle behind this result is that the protection of the interest of each co tenant from extinction by a tax or foreclosure sale imposes on each the duty to contribute to the extent of his proportionate share the money required to make such payments
c. However, if the tenant who has paid taxes or interest has been in sole possession of the property, and the value of the use and enjoyment which he who had equal or exceed such payments, no action in any form for contribution will it against the others
d. The qualification just quoted is not uniformly applied
xii. Repairs/Maintenance:
1. Depends on jdx. Improvements usually have no right to contribution, but in partition/sale may account for the improvements
2. Maj: no right to contrib
a. Minority: allow with notice
3. Can recover reasonable credit in accounting or partition action
4. Improvements - no right to contribution
a. Cf. repairs no credit in accounting or partition action
i. But, in partition, portion with improvements for in kind portion or value (not cost) for sale goes to improving co tenants if can be done without harming other
5. Repairs and improvements
a. As to necessary repairs, some jurisdictions provide for contribution if the repairing co tenant gives notice to the other co tenants
i. Most, however, recognize no affirmative right to contribution from the other co tenants in the absence of an agreement
ii. This is considered the rule by weight of authority and of reason
b. Improvements
i. As with repairs, a co tenant has no right to contribution from other co tenants for expenditures for improvements
ii. Beyond this, no credit for the cost of the improvements is given as such in an accounting or partition action
iii. This does not mean, however, that an improving co tenant is always without means to recapture the costs or realize the value of improvements
iv. The general rule is that the interests of the improver are to be protected if this can be accomplished without detriment to the interests of the other co tenants
xiii. Accounting for benefits
1. Rents or other payments (mineral lease, timber sales) from third parties:
a. Cotenant who collects must account to other for actual amounts received net expenses
b. Fair market value due only if ouster
2. Rents and profits
a. In all states, a co tenant who collects from third parties rents and other payments arising from the co-owned land must account to co tenants for the amounts received, net of expenses
b. Thus, if one co tenant leases a farm to a third party, or executes a mineral lease, or cuts and sell timber, hem ust account or net rents, royalties, and other proceeds in excess of his share
c. Absent ouster, however, the accounting is usually based only on actual receipts, not fair market value
xiv. Sharing the Benefits and Burdens of Co-ownership
1. Concurrent owners might enter into an agreement concerning their rights and duties with respect to use, maintenance, and improvement of the property
2. These matters would then be governed by the law of contracts
3. Suppose, however, that there arises some problem not touched upon by the agreement or that the rights of third parties are in question ro that there was never any agreement in the first place
4. Then there is a need for independent (property) rules to determine how the benefits and burdens of ownership are to be shared by the co-owners
xv. Delfino v. Vealencis - partition
1. Delfino: preference for in-kind partition, but forced sale available when:
a. Physical attributes make in-kind impractical or inequitable
i. Entry/exit, shape of space, value of each parcel/risk of making useless, size, number of people involved, value to the people involved
b. Interest of owners would be better served by sale
2. Partition as a means of resolving disputes
3. Issue: In-kind? Or by sale?
4. Whose interest does the court take into account?
5. How does the court understand each parties’ interest?
6. One side wants to develop the property into apartments or sell it
7. The other side wants to just live on the property/operate her trash business
8. There is the right to partition
a. But what kind of partition?
i. Physical partition
ii. Partition by sale
9. Lower court orders partition by sale
10. CT Supreme Court’s rule:
a. Presumption in favor of in-kind, but can partition by sale:
i. When physical attributes make in-kind impracticable or inequitable; and
ii. Interest of the owners would be better promoted by partition by sale
11. So was it impracticable or inequitable to break up this property?
a. Court says no
i. One owner’s property is on the far corner of one side
ii. Only two owners, a lot easier than multiple owners
iii. Access to both sides of property would be easy
iv. Shape of the property makes it easy
12. What about the interests of the owners?
a. How does the court look at the interests of the owners?
i. Ps say there would be an adverse effect on them if the physically partition, because they don’t know if their lots will sell if they are next to a garbage business
ii. And also if you give her the parcel, we can’t build as many buildings
1. Court doesn’t buy these arguments
13. Court says cant force the sale, have to physically partition
a. She could keep portion
b. But had to pay and owlty
i. Can't divide it up exactly, business might affect business, so we’re going to make you pay this money/transfer
14. The central issue in this appeal is whether the Superior Court properly ordered the sale of property owned by the Ps and the D as tenants in common
15. The Ps, the Delfinos, and the D, Vealencis, own, as tenants in common, real property
16. The Ps own an undivided 99/144 interest in the property, and the D owns a 45/144 interest
17. The D occupies the dwelling and a portion of the land, from which she operates a rubbish and garbage removal business
18. Apparently, none of the parties is in actual possession of the remainder of the property
19. The Ps, one of whom is a residential developer, propose to develop the property, upon partition, into forty-five residential building lots
20. In 1978, the Ps brought an action in the TC seeking a aprition of the property by sale with a division of the proceeds according to the parties’ respective interest
21. The D moved for a judgement of in-kind partition and the appointment of a committee to conduct said partition
22. The TC, after a hearing, concluded that a partition in kind could not be had without material injury to the respective rights of the parties, and therefore ordered that the property be sold at auction by a committee and that the proceeds be paid into the court for distribution to the parties
23. On appeal, the D claims essentially that the TC’s conclusion that the parties’ interest would best be served by a partition by sale is not supported by the findings of subordinate facts, and that he court improperly considered certain factors in arriving at the conclusion
24. In addition, the D directs a claim of error to the court's failure to include in its findings of fact a paragraph of her draft findings
25. It has long been the policy of this court, as well as other courts, to favor a partition in kind over a partition by sale
26. Due to the possible impracticality of actual division, this state, like others, expanded the right to partition to allow a partition by sale under certain circumstances
27. A sale of one’s property without his consent is an extreme exercise of power warranted only in clear cases
28. Although under General Statutes a court is no longer required to order a partition in kind even in cases of extreme difficulty or hardship, it is clear that a partition by sale should be ordered only when two conditions are satisfied
a. The physical attributes of the land are such that a partition in kind is impracticable or inequitable
b. The interests of the owners would better be promoted by a partition by sale
29. Since our law has for many years presumed that a partition in kind would be in the best interests of the owners, the burden is on the party requesting a partition by sale to demonstrate that such a sale would better promote the owners’ interests
30. The D claims in effect that the TC’s conclusion that the rights of the parties would best be promoted by a judicial sale is not supported by the findings of subordinate facts
31. We agree
32. Under the test set out above, the court must first consider the practicability of physically partition the property in question
33. Although a partition in kind is physically practicable, it remains to be considered whether a partition in kind would also promote the best interests of the parties
34. In order to resolve this issue, the consequences of a partition in kind must be compared with those of a partition by saleOur resolution of this issue makes it clear that any inference that the D would probably be unable to continue her rubbish hauling activity on the property in the future is unfounded
35. We also conclude that the court erred in concluding that the city’s planning commission would probably not approve a subdivision plan relating to the remainder of the property
36. It is the interests of all of the tenants in common that the court must consider and not merely the economic gain of one tenant, or a group of tenants
37. and not merely the economic gain of one tenant, or a group of tenants
38. The TC failed to give due consideration to the fact that one of the tenants in common has been in actual and exclusive possession of a portion of the property for a substantial period of time, and that the tenant has made her home on the property
39. A partition by sale would force the D to surrender her home and, perhaps, would jeopardize her livelihood
40. It is under just such circumstances that the wisdom of the law’s preference for partition in kind is evident
41. As this court has many time stated, conclusions that violate law, logic, or reason or are inconsistent with the subordinate facts cannot stand
42. Since the property in this case may practicably be physically divided, and since the interests of all owners will better be promoted if a partition in kind is ordered, we conclude that the trial court erred in ordering a partition by sale, and that, under the facts as found, the D is entitled to a partition of the property in kind
43. An alternative approach
a. If a court orders partition, whether by sale or in kind, it might also order compensation (called owelty, as mentioned in Note 1) in order to make appropriate adjustments - say to compensate for the fact that a partition in kind results in one co tenants getting a more valuable part than other co tenants, or that partition by sale yields a higher price than it otherwise would because one of the co tenants made certain value improvements
b. If a court finds:
i. That partition in kind is impractical or wasteful; and
ii. That sale would not protect the interest of all parties
c. Then the court may assign all of the property to one or more of the co tenants, provided they pay the other co tenant(s) compensation in an amount set by the court (and presumably equal for fair market value)
xvi. Spiller v. Mackereth - rent and ouster
1. Spiller: co tenant in possession of property does not owe rent absent ouster. Letter demanding rent or clearing of space insufficient; other co tenant must seek entry and be denied! (note for adverse possession - here there would be a HUGE burden because it was already known to be in possession).
2. When does a co-tenant in exclusive possession owe rent?
3. What acts are sufficient to constitute ouster?
4. One side using the part of property where a tenant had just ended their lease
5. The other side said if you’re going to use this, you have to pay me rent
6. They say no
7. Court said you don’t have to pay rent in that situation
a. They haven’t blocked or ousted the other side from using the property
i. She didn’t try and come in and he blocked her - ouster
ii. Asserting full ownership
1. Adverse possession
a. This is hard though
b. Both parties have an undivided right to the whole, so the other side can just come in
i. Hard to create hostility
b. What about the fact that he changed the locks?
i. Had to do it because tenant had just left, and to protect his possessions
c. What about the letter?
i. Doesn’t count
ii. Need to be blocked from the space
8. Spiller and Mackereth owned a building in downtown Tuscaloosa as tenants in common
9. When a lessee, Auto-Rite, which had been renting the building, vacated, Spiller entered and began using the structure as a warehouse
10. Mackereth then wrote a letter demanding that Spiller either vacate half of the building or pay half of the rental value, and, when Spiller did neither, she brought suit
11. The TC awarded for Mackereth
12. Spiller appealed
13. On the question of Spiller’s liability for rent, we start with the general rule that in absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for the value of his use and occupation of the property
14. Since there was no agreement to pay rent, there must  be evidence which establishes an ouster before Spiller is required to pay rent to Mackereth
15. The difficulty in this determination lies in the definition of the word ouster
16. Ouster is a conclusory word which is used loosely in cotenancy cases to describe two distinct fact situations
17. The two fact situations are
a. The beginning of the running of the statute of limitations for adverse possession; and
b. The liability of an occupying co tenant for rent to other cotenants
18. The Alabama cases involving adverse possession require a finding that the possession cotenant assorted complete ownership of the land to support a conclusion of ouster
19. The finding of assertion of ownership may be established in several ways
20. But whatever factual elements are present, the essence of the finding of an ouster in the adverse possession cases is a climax of absolute ownership and a denial of the cotenancy relationship by the occupying co tenant
21. In the Alabama cases, a claim of absolute ownership has not been an essential element
22. The normal fact situation which will render an occupying co tenant liable to out of possession co tenants is one in which the occupying co tenant refuses a demand of the other co tenants to be allowed into use and enjoyment of the land, regardless of a claim of absolute ownership
23. The instant case involves a cotenant’s liability for rent
24. Indeed, the adverse possession rule is precluded in this case by Spiller’s acknowledgment of the cotenancy relationship as evidenced by filling the bill for partition
25. In jurisdictions which adhere to the majority and Alabama rule of unreliability for mere occupancy, several cases have held that the occupying co tenant is not liable for rent notwithstanding a demand to vacate or pay rent
26. There is a minority view which establishes liability for rents on a continued occupancy after a demand to vacate or pay rent
27. We believe that the majority view on this question is consistent with Alabama’s approach to the law of occupancy by cotenants
28. Thus, before an occupying co tenant can be liable for rent in Alabama, he must have denied his co tenants the right to enter
29. Simply requesting the occupying co tenant to vacate is not sufficient because the occupying co tenant holds title to the whole and may rightfully occupy the whole unless the other co tenant’s assert their possessory rights
30. Besides the letter, Mackereth’s only attempt to prove ouster is a showing that Spiller put locks on the building
31. However, there is no evidence that Spiller was attempting to do anything other than protect the merchandise he had stored in the building
32. There is no evidence that either Mackereth or any of the other co tenants ever requested keys to the locks or were ever prevented from entering the building because of the locks
33. There is no evidence that Spiller intended to exclude his co tenants by use of the locks
34. After reviewing all of the testimony and evidence presented at trial, we are unable to find any evidence which supports a legal conclusion of ouster
35. Co-tenant in exclusive possession does not owe rent absent ouster
36. Letter demanding rent or space clearing insufficient
37. Other co-tenant must seek entry and be denied
xvii. Swartzbaugh v. Sampson - rent and ouster
1. Swartzbaugh: tough to remedy the issue of their undivided right, she gets half rent but her walnut orchard is now a boxing ring...Accounting for benefits (rent or other payments); otherwise, fair market value within ouster.
2. Effect of lease by only one co-tenant?
3. Remedies for other joint tenant/concurrent owner?
4. Husband and wife own walnut farm
5. Guy comes in and wants to buy part of farm to build a boxing ring
6. Husband leases his share to the guy, but the wife doesn’t approve
7. Can he do this?
a. Can she void this lease?
b. Court says the lease is still valid
c. You can transfer what you have
i. The husband has an undivided use of that land
ii. He can transfer his interest in using that land
iii. Just can’t restrict her right to use that land
iv. So she still has an undivided right to use that land
8. She is entitled to rent from the lease - half of it
9. In Swartzbaugh v. Sampson, you will find the court making these announcements:
a. Each tenant owns an equal interest in all of the fee and each has an equal right to possession of the whole
b. Neither a joint tenant nor a tenant in common can do any act to prejudice of his cotenants in their estate
10. This is an action to cancel two leases executed by John Josiah Swartzbaugh, as lessor, to Sam Sampson, as lessee, of two adjoining parcels of land
11. A motion for nonsuit was granted at the close of plaintiff’s case and this appeal followed
12. There is but one question to be decided in this case which may be stated as follows:
a. Can one joint tenant who has not joined in the leases executed by her cotenant and another maintain an action to cancel the leases where the lessee is in exclusive possession of the leased property?
13. One of the essential unities of a joint tenancy is that of possession
14. Each tenant owns an equal interest in all of the fee and each has an equal right to possession of the whole
15. Possession by one is possession by all
16. Ordinarily one joint tenant cannot maintain an action against his cotenant for rent for occupancy of the property or for profits derived from his own labor
17. He may, however, compel the tenant in possession to account for rents collected from third parties
18. It is a general rule that the act of one joint tenant without express or implied authority from or the consent of his cotenant cannot bind or prejudicially affect the rights of the latter
19. In the application of the foregoing rule the courts have imposed a limitation upon it which, in effect, is a qualification of its broad language
20. This limitation arises in cases where one joint tenant in possession leases all of the joint property without the consent of his cotenant and places the lessee in possession
21. It has been held that each joint tenant, during the existence of the joint estate, has the right to convey, mortgage or subject to a mechanic’s lien an equal share of the joint property
22. It has also been held that one joint tenant in possession of personal property may pledge his interest in the property to another; that he pledges rights are valid to the extent of the pledgor’s interest; that each joint tenant has an equal right of possession and so the pledgee has the same right of possession that the pledgor had; that the joint tenant out of possession can maintain no action against the pledgee that he could not maintain against the pledgor
23. As far as the evidence before us in this case is concerned, the foregoing authorities force the conclusion that the leases from Swartzbaugh to Sampson are not null and void but valid and existing contracts giving to Sampson the same right to the possession of the leased property that Swartzbaugh had
24. It follows they cannot be cancelled by P in this action
25. As a general rule an adverse possessor must claim the property in fee and a lessee holding under a lease cannot avail himself of the claim of adverse possession
26. There are certain exceptions to this rule which do not seem to be applicable to this case
27. There is no showing that P ever demanded that Sampson let her into possession of her moiety of the estate nor is there anything to indicated that he is holding adversely to her
c. Marital Interests, Tenancy by the Entirety, Divorce
i. Marital Property:
1. Default - common law or community property (CA, AZ, ID, LA, NV, NM, TX, WA, WI)
2. Classic common law was “femme covert” - husband takes all rights and repsonsibilties
a. Married woman’s property acts changed this to put wife on a more equal footing with the husband
i. Passed in all common law property states in US in 19th century
ii. Protected wife’s property from husband’s creditors
iii. Granted her autonomy (although not full equality)
iv. Woman’s property became her separate property
3. Community Property
a. Marriage as a partnership
b. Separate property is acquired by gift or before marriage
c. Earnings of each spouse owned equally as undivided shares during marriage (incl. Rents, profits, fruits of earnings)
d. If house is bought with earnings, owned by the community
e. Az, ca, id, la, nv, nm, tx, wa
f. Wi joined in 1984
g. Ak elective AP state
h. Marriage as a partnership, hence:
i. Earnings of each spouse owned equally as undivided shares during marriage
ii. Earnings include rents, profits, fruits of earnings
iii. Separate property: acquired before marriage or during marriage by gift, devise, or descent
i. The community property idea of treating husband and wife as an economic unit has more or less triumphed when spousal property is divided upon divorce, but it has less effect on division of property at the death of a spouse
4. Common Law:
a. Earnings are your own, homes can also be
b. Historically, wife + husband = one husband
c. Early common law - wife under husband’s cover (protection) during marriage
i. Historically, at moment of marriage woman ceased to be a legal person for the duration of the marriage
ii. The husband and wife were regarded as one, and that one was the husband (included tort liability)
iii. Wifes’ personal property became husbands
iv. Husband had right to possess her real property and to alienat right to possess
d. In the late 20th century, the common law marital property system came under pressure to reform itself so that the results resemble those reached under a community property system
e. Divorce in Common Law Jurisdictions (Equitable division)
i. Great variation
1. Fault: expressly included, excluded or ignored
2. Some divide all property regardless of time and manner of acquisition
3. Some only divide marital property (variously defined)
ii. Movement towards equal division of marital property (however defined)
f. During Marriage (The Fiction That Husband and Wife Are One)
i. The English marital property system, feudal in origin, mirrored the need of the patriarchal landed class to keep their estates intact and under the control of a single male
ii. A married woman was to be supported and maintained for her entire life, but she was not entitled, by and large, to exercise powers of ownership
iii. Her property relationship to her husband was one of dependency
iv. At the instant of marriage, a woman moved under her husband’s protection or cover (becoming a feme covert)
v. She ceased to be a legal person for the duration of the marriage
vi. Husband and wife were regarded as one, and that one was the husband
vii. Although the notion that husband and wife were one flesh was not pushed to the logical extreme of depriving the wife of title to her real property, the husband had the right of possession to all the wife’s lands during marriage, including land acquired after marriage
viii. That right, known as jure uxoris, was alienable by the husband and reachable by his creditors
ix. In addition, the wife had the duty of rendering services within the home
x. In exchange for all this, and a marriage vox to obey her husband, the wife received the benefit of the husband’s support and protection
xi. Beginning with Mississippi in 1839, all common law property states had, by the end of the 19th century, enacted Married Women’s Property Acts
1. These statutes removed the disabilities of coverture and gave a married woman, like a single woman, control over all her property
2. Such property was her separate property, immune from her husband’s debts
3. The wife also gained control of all her earnings outside the home
xii. The Married Women’s Property Acts, prompted by a desire to protect a wife’s property from her husband’s creditors, as well as to grant her legal autonomy, did not give the wife full equality
xiii. Husband and wife were expected to play complementary roles
xiv. The husband, employed outside the home, remained head of the family and owed his wife a duty of support
1. His wife, mistress of the household and in charge of rearing the children, owed him domestic services
xv. Although the wife was given control over her property, it was unlikely that - as an unpaid homemaker - she would have much of that commodity
5. Community property states do not have tenancy by the entirety, common law does (ends by divorce, death, transfer)
6. Background (default) rules for property owned by married couples
7. Two broad approaches
a. Common law
b. Community property (CA)
8. Lots of variations within these, but we’re focusing on the primary qualities
9. What about degrees or professional achievements? (call common law states)
a. Graham: not property
b. Mahoney (goldilocks): reimbursement alimony
c. O’Brien, Elkus: marital property
10. Three approaches to professional advancement
a. Graham (colorado) - not property
b. Mahoney - reimbursement alimony
c. O’Brien: Elus (New York) - marital property
ii. Termination of Marriage by Divorce
1. At common law, upon divorce property of the spouses remained the property of the spouse holding title
2. Property held by the spouses as tenants in common or as joint tenants remained in such co-ownership
3. Because the unity of marriage was severed by divorce, property held in tenancy by the entirety was converted into a tenancy in common
4. Inasmuch as the husband owed the wife a duty of support, a duty undertaken upon marriage, the wife was usually entitled to a continuation of support (called alimony), though it might be denied her if she was at fault
5. The common law, then, placed great emphasis on the way title was held
6. Where the wage earner was the husband, probably most property other than the family home was held in the husband’s name
7. The husband’s wages (and what he bought with them) belonged to the husband unless he voluntarily made a gift to the wife
8. The common law largely ignored the wife’s contribution of services in the home, although to some extent the wife was compensated by giving her continuing support in the form of alimony
9. Even considering rights to alimony and dower, the common law did not treat wives as (or even close to) equal partners with their husbands in the acquisition of assets during marriage
10. In the last 30 years, dramatic changes have taken place in divorce law
11. Before 1970, divorce could be granted only if one party was found to have committed some marital fault, such as extreme cruelty or adultery
12. In 1970, California introduced no-fault divorce and in the years since, no-fault divorce has swept through the legislatures of almost every state
13. No-fault divorce brought with it changes in property division upon divorce
14. The common law division of property (according to who title is held) has been abrogated in every common law property state
15. Legislatures have replaced it with a rule of equitable distribution
16. Under the rule of equitable distribution, property is divided by the court, in its discretion, on equitable principles
17. The concept of fault is sometimes expressly included, or ignored, or expressly excluded as a factor to guide equitable division
18. Many equitable division statutes authorize a court to divide all property owned by the spouses, regardless of the time and manner of acquisition
19. Other statutes authorize a court to divide only marital property
20. Alimony is largely viewed today as support for a limited period of time until the spouse can enter the job market and become self-sufficient (called rehabilitative alimony)
21. In equitably dividing property, there is a movement toward equal distribution of marital property upon divorce
22. In some states equal division is required
a. In others it is only a presumptive rule
iii. Sawada v. Endo
1. Sawada v. Endo: how does MWPA change rules of tenancy by the entirety? Is the interest of one spouse subject to levy & execution by creditors? Here, a car accident; creditors want to go after land, but Endos transfer to their son (and continue to live on the property). Sawadas want the court to set aside the transfer, saying it’s fraudulent because they wanted to keep it from creditors. They had owned as tenants by the entirety, implicats how it can be transferred. Can creditors reach it when against only one? Not divisible. No separate interest, can only transfer with both of those (Because creditors couldn't breach this, transfer was not fraudulent.
2. How to conceptualize legal rights for Tenancy by the Entirety in light of Married Women’s Property Acts?
3. Issue: whether the interest of one spouse in real property, held in tenancy by the entireties, is subject to levy and execution by his or her individual creditors
4. Sawadas hurt in a car accident by Endo
5. They sue Endo
6. But Endos transfer their property to their sons after the accident
7. So Sawadas are unable to collect the house
8. Why is this transfer sketchy?
a. No consideration for it
b. The Endos continue to live there
c. After the accident
9. So was this a fraud?
10. Need to decide if the Sawadas could have taken the property before the transfer
11. As of 1950s, four approaches
a. Group 1: (ma, mi, nc) - same as historical version of the estate
i. Possession and profits subject to husbands exclusive dominion and control
ii. Husband can convey, subject only to wife’s right of survivorship
iii. Differences re-creditors. In MA only, creditors can reach husbands' share
b. Group ii
c. Group III 
i. Attempted conveyance by either spouse is void and the estate may not be subjected to the sparte debts of one spouse
ii. Group IV
1. Contingent right of survivorship is alienable and attachable by creditors. Use and profits cannot be alienated during marriage’
12. Hawaii goes with the majority approach, can’t attach the property to the creditors
a. We want to favor the family home over the interest of creditors
b. Neither spouse can individually transfer the state
c. And not subject to the separate debts of the other spouse
13. If you can attach credit to the house, then when the other person wants to sell their stake it becomes less valuable because their is this credit attached to it
14. Take away:
a. Majority rule: not reachable by creditors of one spouse
b. Various ways of dividing up the estate bundle of sticks
i. Individual rights to current possession and/or survivorship
ii. One undivided interest in property
c. Historical influence on framing of marital property
d. Evolution in power relationships between social groups shapes property law and vice versa
e. Affects legal relationships between those within the marriage and outsiders (e.g. creditors)
15. This is a civil action brought by the Ps, Sawadas, in aid of execution of money judgments in their favor, seeking to set aside a conveyance of real property from judgment debtor Endos, Ds herein, on the ground that the conveyance as to the Sawadas was fraudulent
16. The Sawadas were injured when struck by a motor vehicle operated by K Endo
17. H Sawada filed her complaint for damages against K Endo, and then M Sawada filed her suit against him later
18. The complaint and summons in each case was served on Endo on the same day
19. On the date of the accident, K Endo was the owner, as a tenant by the entirety with his wife, U Endo, of a parcel of real property situate in Hawaii
20. K Endo and his wife conveyed the property to their sons, S Endo and T Endo, after the accident
21. No consideration was paid by the grantees for the conveyance
22. Both were aware at the time of the conveyance that their father had been involved in an accident, and that he carried no liability insurance
23. K Endo and U Endo, while reserving no life interests therein, continued to reside on the premises
24. After a consolidated trail on the merits, judgement was entered in favor of H Sawada against K Endo
25. At the same time, M Sawada was awarded judgement on her complaint
26. U Endo, wife of K Endo, then died
27. She was survived by her husband, K Endo
28. Subsequently, after being frustrated in their attempts to obtain satisfaction of judgement from the personal property of K Endo, the Sawadas brought suit to set aside the conveyance which is the subject matter of this controversy
29. The TC refused to set aside the conveyance, and the Sawadas appeal
30. A brief review of the present state of the tenancy by the entirety might be helpful
31. Only 19 states and DC continue to recognize it as a valid and substitin institution in the field of property law
a. These are divided into four groups
b. No mention of Alaska and Hawaii is made because they were only territories at the point this discussion of groups happened
32. In the Group 1 (Massachusetts, Michigan, and North Carolina) the estate is essentially the common law tenancy by the entireties, unaffected by the Married Women’s Property Acts
33. In the Group II states (Alaska, Arkansas, New Jersey, New York, and Oregon) the interest of the debtor spouse in the sense may be sold or levied upon for his or her separate debts, subject to the other spouse’s contingent right of survivorship
34. In the Group III jurisdictions (Delaware, DC, Florida, Indiana, Maryland, Missouri, Pennsylvania, Rhode Island, Vermont, Virginia, and Wyoming) an attempted conveyance by either spouse is wholly void, and the estate may not be subjected to the separate debts of one spouse only
35. In Group IV, the two states of Kentucky and Tennessee hold that the contingent right of survivorship appertaining to either psoue is separately alienable by him and attachable by his creditors during the marriage
36. It appears, therefore, that Hawaii is the only jurisdiction still to be heard from on the question
37. Today we join that group of states and DC which hold that under the Married Women’s Property Acts the interest of a husband or a wife in an estate by the entireties is not subject to the claims of his or her individual creditors during the joint lives of the spouses
38. The effect of the Married women’s Property Acts was to abrogate the husband’s common law dominance over the marital estate and to place the wife on a level of equality with him as regards the exercise of ownership over the whole estate
39. The tenancy was and still is predicated upon the legal unity of husband and wife, but the Acts converted it into a unity of equals and not of unequals as at common law
40. No longer could the husband convey, lease, mortgage or otherwise encumber the property without her consent
41. The Acts confirmed her right to the use and enjoyment of the whole estate, and all the privileges that ownership of property confers, including the right to convey and the property in its entirety, jointly with her husband, during the marriage relation
42. They also had the effect of insulating the wife’s interest in the estate from the separate debts of her husband
43. We are not persuaded by the argument that it would be unfair to the creditors of either spouse to hold that the estate by the entirety may not, without the consent of both spouses, be levied upon for the separate debts of either spouse
44. The shortage of single-family residential fee simple property is critical nad government has seen fit to attempt to alleviate the problem through legislation
45. When a family can afford to own real property, it becomes their single most important asset
46. If we were to select between public policy favoring the creditors of one of the spouses and one favoring the interests of the family unit, we would not hesitate to choose the latter
iv. In re-Marriage of Graham - not property
1. Graham: MBA while wife pays and supports - they get divorce. She wants MBA to be marital property for prospective future earnings; the court says NOT property (though she can sue for alimony if she wants).
2. Graham (Colorado) - not property
a. Wife shouldn’t get access to something that no one else (like children) could get access to after
b. Not transferable during life - can’t sell your degree
c. She helped pay for the degree - financial support
d. Dissent
i. If you are in a car accident and sue someone for tort damages, can sue for lost earnings of the breadwinner in the family
1. Why can't we do it here?
3. This case presents the novel question of whether in a marriage dissolution proceeding a master’s degree in business administration (MBA) constitutes marital property which is subject to division by the court
4. In its opinion in Graham v. Graham, the Colorado Court of Appeals held that it was not
5. We affirm the judgement
6. The Uniform Dissolution of Marriage Act requires that a court shall divide marital property, without regard to marital misconduct, in such proportions as the court deems just after considering all relevant factors
7. The Act defines marital property as follows:
a. For purposes of this article only, “marital property” means all property acquired by either spouse subsequent to the marriage except:
i. Property acquired by gift, bequest, devise, or descent;
ii. Property acquired in exchange for property acquired prior to the marriage or in exchange for property acquired by gift, bequest, devise, or descent;
iii. Property acquired by a spouse after a decree of legal separation; and
iv. Property excluded by valid agreement of the parties
8. The TC found, as a matter of law, that an education obtained by one spouse during a marriage is jointly-owned property to which the other spouse has a property right
9. The future earnings value of the MBA was evaluated and petitioner was award some of that amount
10. The court of appeals reversed, holding that an education is not itself property subject to division under the Act, although it was one factor to be considered in detmering maintenance or in arriving at an equitable property division
11. The purpose of the division of marital property is to allocate to each spouse what equitably belongs to him or her
12. The legislature intended the term property to be broadly inclusive, as indicated by its use of the qualifying adjective “all”
13. Previous Colorado cases have given property a comprehensive meaning, as typified by the following definition:
a. In short it embraces anything and everything which may belong to a man and in the ownership of which he has a right o be protected by law
14. One helpful definition is everything that has an exchangeable value or which goes to makeup wealth or estate
15. The court of appeals has considered other factors as well in deciding whether something falls within the concept, particularly whether it can be assigned, sold, transferred, conveyed, or pledged, or whether it terminates on the death of the owner
16. An educational degree, such as an MBA, is simply not encompassed even by broad views of the concept of property
17. It does not have an exchange value or any objective transferable value on an open market
18. It is personal to the holder
19. It terminates on death of the holder and is not inheritable
20. It cannot be assigned, sold, transferred, conveyed, or pledged
21. An advanced degree is a cumulative product of many years of previous education, combined with diligence and hard work
22. It may not be acquired by the mere expenditure of money
23. It is simply an intellectual achievement that may potentially assist in the future acquisition of property
24. In our view, it has none of the attributes of property in the usual sense of that term
25. A spouse who provides financial support while the other spouse acquires an education is not without a remedy
26. Where there is marital property to be divided, such contribution to the education of the other spouse may be taken into consideration by the court
27. Here, we again note that no marital property had been accumulated by the parties
28. Further, if maintenance is sought and a need is demonstrated, the TC may make an award based on all relevant factors
29. Certainly, among the relevant factors to be considered is the contribution of the spouse seeking maintenance to the education of the other spouse form whom the maintenance is sought
30. Again, we note that in this case petitioner sought no maintenance from respondent
v. Mahoney - reimbursement alimony
1. Mahoney - reimbursement alimony
a. Unjust enrichment is a valid argument
b. Might have developed marital property if hadn’t supported husband
2. In Mahoney v. Mahoney, the NJ court declined to recognize a professional degree as marital property
3. It found such an item too speculative to value
4. In addition, the court thought the idea of a spousal investment in human capital demand the concept of marriage
5. Instead, the court ordered that the working spouse be given reimbursement alimony:
a. To provide a fair and effect means of compensating a supporting spouse, the Court now introduces the concept of reimbursement alimony into divorce proceedings
b. There will be circumstances where a supporting spouse should be reimbursed for the financial contributions he or she made to the spouse’s successful professional training
c. Such reimbursement alimony should cover all financial contribution towards the former spouse's education, including household expenses, education costs, school travel expenses and any other contributions used by the supported spouse in obtaining his or her degree or license

vi. Elus v. Elkus
1. Eluks: Opera singer - husband gives up his own career and helps train her, contributes, and is a big part of her career. Court recognizes it as marital property; her fame and fortune/celebrity was due in large part to his contributions and it was a joint effort to attain her fame.
2. O’Brien: Elkus (New York) - marital property
a. Broad idea of property, not going to use this narrow idea of property
b. Also going to think about the contribution one spouse making to another
c. He put his life on hold - trained her, coached her
d. Worked with her to advance her career
3. The New York approach
a. Almost all courts that have ruled on the issue agree with either Graham or Mahoney
b. New York is one of the exceptions
c. In O’Brien v. O’Brien, the court held that a husband’s medical license constituted marital property within the meaning of the state’s equitable distribution law
4. In this matrimonial action, the P, Frederica von Stade Elkus, moved for an order determining, prior to trial, whether her career and/or celebrity status constitutes marital property subject to equitable distribution
5. The parties have already stipulated to mutual judgements of divorce terminating their seventeen year marriage and to joint custody of their two minor children
6. The trial on the remaining economic issues has been stayed pending the outcome of this appeal from the order of the SC, which ad determined that the enhanced value of the P’s career and/or celebrity status was not marital property subject to equitable distribution
7. Contrary to the conclusion reached by the SC, we find that to the extend the D’s contributions and efforts led to an increase in the value of the P’s career, this appreciation was a product of the marital partnership, and, therefore, marital property subject to equitable distribution
8. The P maintains that since her career and celebrity status are not license, are not entities which are owned like a business, nor are protected interest which are subject to due process of law, the yare not marital property
9. In our view, neither the Domestic Relations Law, nor relevant case law, allows for such a limited interpretation of the term marital property
10. Domestic Relations Law broadly defines marital property as property acquired during the marriage regardless of the form in which title is held
11. In enacting the Equitable Distribution Law, the Legislature created a radical change in the traditional method of distributing property upon the dissolution of a marriage
12. By broadly defining the term marital property it intended to give effect to the economic partnership concept of the marriage relationship
13. It then left it to the courts to determine what interest constitutes marital property
14. Things of value acquired during marriage are marital property even though they may fall outside the scope of traditional property concepts
15. The statutory definition of marital property does not mandate that it be an asset with an exchange value or be salable, assignable or transferable
16. Nothing in the statue or the O’Brien decision supports the plaintiff’s contention that her career and/or celebrity status are not marital property
17. The purpose behind the enactment of the legislation was to prevent inequities which previously occurred upon the dissolution of a marriage
18. Any attempt to limit marital property to professions which are licensed would only serve to disciriante against the spouse of those engaged in other areas of employment
19. Such a distinction would fail to carry out the premise upon which equitable distribution is based, i.e., that a marriage is an economic partnership to which both parties contribute, as spouse, aprent, wage earner or homemaker
20. We agree with the courts that have considered the issue that it enhanced skills of an artist such as the P may be valued as marital property subject to equitable distribution
21. In this case, it cannot be overlooked that the D’s contributions to P’s career were direct and concrete, going far beyond child care and the like, which he also provided
22. While it is true that the P was born with talent, and while she had already been hired by the Operat at the time of her marriage to the D, her career, at this time, was only in the initial stages of development
23. During the course of the marriage, the D’s active involvement in the P’s career, in teaching, coaching, and critiquing her, as well as in caring for their children, clearly contributed to the increase in its value
24. Accordingly, to the extent the appreciation in the P’s career was due to the D’s efforts and contributions, this appreciation constitutes marital property
25. In sum, we find that it is the nature and extent of the contribution by the spouse seeking equitable distribution, rather than the nature of the career, whether licensed or otherwise, that should determine the status of the enterprise as marital property
d. Scope of Marital Rights; Property Division upon Death
i. Death
1. In community property you get 50% no matter what
2. In common law, if the surviving spouse is dissatisfied with their will they may elect for a share (⅓ or ½) of all assets
3. In common law:
a. Life estate in real property, ⅓, held during marriage; freehold land -- Owned during marriage and inheritable by issue
b. The surviving spouse’s rights at English common law reflected the desires of the landed class
c. Land should stay in the patriarchal family, but surviving spouses should be supported for their lives
d. The law accommodated these desires by the institutions of dower and curtesy
e. With respect to personal property, the common law gave a surviving widow one-third if there were surviving issue and one-half otherwise
f. A surviving widower took all his wife’s personal property absolutely
g. Death of a Spouse: Common law jurisdictions
i. Dower and curtesy (now abolished)
1. Dower survives in a few states
2. Life estate in ⅓ of real property held during marriage
ii. Includes Freehold land:
1. Owned during marriage and
2. Inheritable by issue (fee simple or TIC, NOT JT)
iii. P. 409 Dower questions (skip 2)
4. Elective share:
a. Attaches at moment of marriage
i. May renounce will, choose statutory share
ii. Applies to all of decedent's property at death (doesn’t include life insurance or joint tenancies)
b. Elective share
i. Property that is owned at the time of death
ii. This is the approach that the majority of states do now
iii. It is elective
1. So you are the surviving spouse
2. The dying spouse says in will that she is giving all her property to someone else
3. But I do leave him my car
4. The guy can reject what is given to him under the will, and take the elective share instead
c. After the civil war, it appeared that dower and curtesy were no longer effective to protect the surviving spouse
d. Legislatures began to enact so-called forced share legislation, giving the surviving spouse an elective share in all property - real and personal - that the decedent spouse owned at death
e. The surviving spouse is not entitled only to support, as dower and curtesy provided, but to an ownership share in the decedent spouse’s property
f. This is a form of deferred community property
g. One spouse does not receive a property interest the other spouse’s property during marriage, but only at the other spouse’s death
h. All common law property states except Georgia have elective-share statutes
i. Under the conventional type of elective-share statute, the surviving spouse can renounce the will, if any, and elect to take a statutory share, which is usually one-half or one-third or some other fractional share
j. States retaining dower give the surviving spouse the right to elect dower or a statutory forced share
k. The statutory share is usually larger
l. The elective share ordinarily applies only to property that the decedent spouse owns at death
m. The elective share usually does not apply to property held by the decedent and another in joint tenancy nor to life insurance proceeds
n. The elective share can be defeated by lifetime gifts of property, but a word of caution is appropriate here
o. Courts and statues in many states permit the surviving spouse to set aside gifts made with the intent to defeat the elective share, or transfers when the donor spouse retained control
p. The law on this is subject to considerable variation from state to state
q. Modern elective share
i. Ownership (rather than support - i.e., life estate of dower)
1. All CL jurisdictions except GA have
2. Attaches at moment of marriage
3. Surviving spouse can renounce will, choose statutory share (usually ⅓-½)
4. Usually applies to all of decedent’s property at death
5. Does no include life sunrace and JT
5. Community property
a. When was it earned? How was it acquired?
i. Couples can transmute property into community or separate property (requires both spouses to transmute into separate, but separate owner can transmute into community property themselves as “gift” to community”
ii. Issues when “manager” of CP acts as fiduciary - they might make foolish choices in good faith (But acting against the marriage is not okay)
iii. Issues with migrating couples - might lose protection of elective share by moving to community property state, retiring, and earning nothing - no 50% share! (recognition of the separate property)
1. Rights of divisions are decided by the state in which you live, but right in property decided by where you were when earned
2. Can get a windfall if moving from common law to CP state! (elective share + 50% of their piece)
iv. What happens when you buy a house on installments, get married, and finish paying off the house with earnings of community?
1. Inception of right: only pay back $ investment and interest
2. Time of vesting: pay back what you invested prior plus interest
3. Pro rata share (CA)
b. Community property state
i. The spouse is entitled to half of the estate of the person who dies
ii. So in the will, they can only give out half their property in their will
c. Three property regimes are usually available
d. They may choose:
i. To hold all their property in separate ownership (as under the American common law system)
ii. To hold property acquired from earnings as community property, and inherited property as separate property (the American community property system)
iii. To hold all their property from whatever source as community property (universal community property)
e. Although there are substantial differences in details mong the community property states, the fundamental idea of community property is that earnings of each spouse during marriage should be owned equally in undivided shares by both spouses
f. The basic assumption is that both husband and wife contribute equally to the material success of the marriage, and thus each should own an equal share of property acquired during the marriage by their joint efforts
g. Community property includes earnings during marriage and the rents, profits, and fruits of earnings
h. Whatever is bought with earnings is community property
i. All property that is not community is separate
j. Separate property is property acquired before marriage and property acquired during marriage by gift, devise, or descent
k. Property acquired or possessed during marriage by either husband or wife is presumed to be community property
l. This is a strong presumption and can be overcome only by a preponderance of the evidence
m. Where there has been a commingling of separate and community property, the party contending for separate property may have a very difficult tracing burden
n. In most states the husband and wife can freely change (transmute) the character of their property by written agreement and, in some states, by oral agreement
o. They can convert community property into separate property, or vice versa
p. If marriage is terminated by divorce, some states require an equal division of community property
q. Other community property states authorize a divorce court to make equitable division of community property
r. None of the community property states recognizes dower or curtesy
s. None recognizes the tenancy by the entirety
t. However, a tenancy in common or a joint tenancy can be created between husband and wife in community property states
u. Community property, compared with tenancies in common and joint tenancies, has these significant differences:
i. Husband and wife
1. Community property can exist only between husband and wife, whereas a tenancy in common or a joint tenancy can exist between any two or more persons
ii. Conveyance of share
1. Unlike tenants in common or joint tenants, neither spouse acting alone can convey his or her undivided one-half share of community property, except to the other spouse
iii. At death
1. With respect to traditional community property, each spouse has the power to dispose by will of one-half the community property at death
2. There is no survivorship feature, as with joint tenancy
iv. Sale after death
1. At the death of one spouse, the entire community property receives a stepped-up tax basis for federal income tax purposes (the difference between basis, which is usually what the item cost, and selling price is income to the taxpayer)
v. In a tenancy in common or a joint tenancy each tenant separately can convey his or her undivided interest, but this cannot be done with community property
w. Because it can exist only between husband and wife and cannot be converted into separate property without the consent of  both spouse, community property can be conveyed to a third person only as an undivided whole
x. As a result, special management problems arise
y. When community property is mixed with separate property, the community property states are not all in agreement as to the consequences
z. This situation sometimes arises when property is acquired before marriage but part of the purchase price is paid after marriage with community funds
aa. Whether property is characterized in accord with the community property system or in accord with the common law property system depends upon the domicile of the spouses when the property is acquired
ab. Once the property has been initially characterized, the ownership does not change when the parties change their domicile unless both parties consent to the change in ownership
ac. Common law property states generally recognize community property when it is brought into the state from a community property state
ad. Under traditional conflict-of-law rules, when a person dies, the law of the decedent’s domicile at death governs the disposition of personal property, and the law where land is located governs the disposition of land
ae. However, a number of common law property states have enacted the Uniform Disposition of Community Property Rights at Death Act
af. The act provides that real property located in the enacting state, purchased with or traceable to proceeds or income from community property, will be treated as community property on death
ag. Hence, only half will be distributed through the decedent’s estate
ah. Aside from this statute, a move from a common law property state to a community property state may leave a nonworking spouse of a retired worker at a disadvantage
ai. The nonworking spouse loses the protection of the elective share given by the common law property state and gains the protection of the law of the community property state
aj. The community property laws in most states do not give the surviving spouse an elective share in the decedent spouse's property owned at death
ak. Community Property
i. AZ, CA, ID, LA, NV, NV, TX, WA (WI, AK)
ii. Marriage as a partnership, hence the following (general) rules:
1. Earnings of spouse owned equally as undivided shares during marriage
2. Earnings include rents, profits, fruits of earnings
3. Separate property - acquired before marriage or during marriage by gift, devise, or descent
6. What is property is a conclusion that the court comes to
7. You don’t necessarily know ahead of time what is property
8. There are forms of property that are only available to married couples
9. What happens to property when one spouse dies
a. Still this idea that property is owned by the person whose name is on the property
b. In divorce, it is split up though - kind of looks like community property
10. During the marriage, people can have separate property - but are also part of this community
11. Even though in a community property state, any earnings will be community property, they will recognize separate property brought in from another state
12. How do you know if it is CP or SP?
a. When was property acquired? If before marriage or after divorce/separation (CA), it is separate property
b. How was it acquired? Gfit, inheritance, devise = separate property even if during marriage
c. Earnings during marriage are CP
d. Most common source of CP: earnings during marriage
e. BUT, couples can also choose
i. They can transmute community into separate property and vice versa
13. Transmuting property
a. Unlike a JT, it takes both spouses to take something out of the CP form (most states require writing, although signature on a deed often presumed to be valid)
b. However, one spouse (acting alone) can transmute their own separate property into community property by making a gift to the community
c. This does not require writing because the presumptions favor CP
d. Burden is on the spouse asserting that something is separate property
14. End of marriage in CP state
a. Divorce - CP divided (usually 50-50)
b. Death - Decedent can dispose of ½ CP (and all separate property) by wil
c. If no will, spouse (usually) takes decedent’s share of CP, depending on details of state’s intestacy statute
15. Dower
a. Old fashioned
b. There will be a max of one MC question on downer on test
c. Dower gives a life estate interest in ⅓ of any property owned during the marriage
d. The idea is to give some income to the wife, make sure she has some income for the remainder of her life
e. What is not inheritable though?
i. If you only have a life estate
ii. If you own something in joint tenancy
f. Attaches at the moment of marriage
g. Anything owned by the husband during marriage, even if it is transferred during his lifetime
h. So if he transfers is, the wife has to sign off on it
i. Dower originally was a gift made by the bridegroom to the bride at the wedding
j. Hence the importance of including in the marriage ceremony the words “with all my worldly goods I thee endow”
k. As time would have it, dower became fixed by law and was granted regardless of what was said at the wedding
l. The law gave dower to a surviving wife in all freehold land of which her husband was seised during marriage and that was inheritable by the issue of husband and wife
m. Thus any land owned in fee simple by the husband alone or as a tenant in common during marriage was subject to dower
n. Dower was a life estate in one-third of each parcel of qualifying land
16. Curtesy
a. At his wife’s prior death, a widower was, at common law, entitled to a life estate in each piece of the wife’s real property if certain conditions were fulfilled
b. This was known as curtesy or, more fully an estate by the Curtesy of England
c. Curtesy, like dower ,attached to all freehold land of which the wife was seised during marriage and that was inheritable by the issue of husband and wife
d. Unlike dower, however, curtesy did not attach to land unless issue of the marriage capable of inheriting the estate were born alive
17. Dower and curtesy have been abolished in all but four American jurisdictions
18. In three of these, curtesy has been abolished and dower has been extended to husbands
19. In Michigan, curtesy has been abolished, but dower is still given to wives
20. The important consequence of dower in modern times is that both husband and wife must sign deeds to land to release dower, even though title is in only one of them
21. Issue
a. Wife, kids, grandkids - everyone in that line of protection
b. If there is issue dower can be bigger than 1/3
22. Moving between jurisdictions is a problem for protecting these protections
23. Issues:
a. Manager acts as fiduciary
b. Migrating couples - domicile at time of acquisition determines character (absent agreement) BUT residence at death determines distribution rules
c. Mixing community property with separate property
i. Effect when property purchased before marriage?
d. Three approaches:
i. Inception of right
ii. Time of vesting
iii. Pro rata share (CA)
ii. Rights of Domestic Partners
1. Common law marriage is now clearly recognized in only 10 states (Alabama, Colorado, Iowa, Kansas, Montana, Oklahoma, Rhode Island, South Carolina, Texas, and Utah) and DC
2. To have a common law marriage, the cohabiting parties must manifest their intent to be husband and wife and hold himself out to the public as husband and wife
3. If the jurisdiction recognizes common law marriage, the couple married by common law have the same rights as a couple married with license and ceremony
4. Common law marriage was abolished in most states because it was thought to generate litigation and encourage perjured testimony about an agreement to marry by a cohabitant seeking the benefits of lawful marriage at the termination (either by death of the other cohabitant or by the couple's parting) of the relationship
5. Even common law marriage, where recognized, would not give property rights to persons not claiming to be married
6. In California the supreme court broke new ground by holding that a contract for property division or support can be implied from the conduct of the parties
7. An express contract is not necessary
8. The California court was moved by the principles of unjust enrichment
a. The better approach is to presume that the parties intended to deal fairly with each other
b. The parties' intention can only be ascertained by a searching inquiry into the nature of the relationship
9. The Marvin doctrine has been received cautiously
a. Courts in other jurisdictions are far from stampeding to follow its lead
10. Marvin has been applied to same-sex copules
11. The American Law Institute’s principles of the Law of Family Dissolution, approved in 2002, adopts a different approach to domestic partners
12. It is premised on the:
a. Principle that legal rights and obligations may arise from the conduct of he parties with respect to one another, even though they have created no formal document or agreement setting forth such an understanding
13. The same principle underlays common law marriage
14. Basiclaly, the principles require that domestic partners of the same or opposite sex share for a signficant period of tiem a primary residence and a life together as a couple
15. Whether the persons shared life together as a couple is determined by reference to a detailed list of circumstances that indicate they shared life together
16. If the partnership terminates while both partners are living, the couple's property is divided according to the principles set forth for the division of marital property
17. If the partnership terminates at the death of one partner, the surviving partner’s rights depend upon the state’s law of intestate succession
iii. Obergefell v. Hodges
1. Obergefell: states start legalizing gay marriage; DOMA defines marriage as between man and woman
2. Issues:
a. Should states recognize marriages that happened legally in other states?
b. Can states deny marriage licenses to same-sex couples?
c. Court: marriage is a fundamental right that changes historically and is constantly evolving (mixed race marriages, women becoming their own person, etc…)
d. The constitution was written in general terms to recognize the framers did not fully realize the scope of freedom
i. The Dissent frames it as “right to same sex marriage” vs. “right to marry”
3. A bunch of different plaintiffs who would like the right to same sex marriage
4. The different Ps have very interesting stories
a. On plane on tarmac
b. The soldier
5. Justice Kennedy rules that same-sex marriage should be legal
6. Kennedy traces through the history of their old cases, where they have expanded the scope of marriage
7. Loving case
a. At the time it might have seemed like this was the right way to do things, but now it is not
b. Marriage is a fundamental right
c. The state recognizes certain rights that are given through marriage
d. There are a ton of rights that are attached to marriage
e. Once the state is involved, you can’t deny these people these rights that come from marriage
8. The right of intimate association that marriage gives
9. If the state is making all of these rights dependent on marriage, the state can’t restrict it
10. Want to protect the rights of children
a. These children need to have stability
b. Want them to understand the stability of marriage
11. The petitioners are 14 same-sex couples and two men whose same-sex partners are deceased
12. The respondents are state officials responsible for enforcing the laws in question
13. The petitioners claim the respondents violate the 14th amendment by denying them the right to marry or to have their marriages, lawfully performed in another State, given full recognition
14. Petitioners filed these suits in USDC in their home states
15. Each DC ruled in their favor
16. The respondents appealed the decisions against them and the 6th circuit consolidated the cases and reversed the judgements of the DC
17. The Court of Appeals held that a state has no constituioanl obligation to licnese same-sex marraiges or to recongzie same-sex marraiges performed out of state
18. The petitioners sought certiorari
19. This court granted review, limited to two questions
a. The first, prsented by the cases form Michgian and Kentucky, is whether the 14th Amendment reuqires a state to licnese a marriage between two people of the same sex
b. The second, prsented by the cases from Ohio, Tennessee, and, again, Kentuckky, is whether the 14th amendment reuqires a state to recongzie a same-sex marraige licnesed and pefomred in a State which does grant that right
20. The history of marriage is one of both continuity and change
21. For example, marriage was once viewed as an arrangement by the couple’s parents
22. But by the time of the Nation’s founding it was understood to be a voluntary contract between a man and a woman
23. As the role and status of women changed, the institution further evolved
24. These and other developments in the institution of marriage over the past centuries were not mere superficial changes
25. Rather, they worked deep transformations in its structure, affecting aspects of marriage long viewed by many as essential
26. These new insights have strengthened, not weakened, the institution of marriage
27. This dynamic can be seen in the Nation’s experiences with the rights of gays and lesbians
28. In the late 20th century, following substantial cultural and political devleopments, same-sex couples began to lead more open and public lives and to estblaish familes
29. In 1993, the Hawaii SC held Hawaii’s law restricint marriage to opposite-sex couples consittuted a classification on the basis of sex and waws therefore subject to strict scrutiniy under the Hawaii Constituion
30. In 1996, Congress passed DOMA, defining marriage for all federal-law purposes as only a legal union between one man and one woman as husband and wife
31. The new and widespread discussion of the subject eld other states to a different conclusion
32. In 2003, the Supreme Judicial Court of Massachusetts held the State’s Consittuion guaranteed same-sex couples the right to marry
33. Two terms ago in US v. Windsor, this Court invalidated DOMA to the extent it barred the Federal Govenrment from treating same-sex marraiges as vlaid even when the ywree lawful in the sTate where they were licensed
34. Numerous cases about same-sex marraige have reached the US Court of Appeals in recent years
35. The Courts of Appelas have typically held that exlcuding same-sex couples from marraige violates the Consittuion
36. There also have bene many thoughtful DC deiciosn addressing same-sex marraige, and most of them, too, ahve ocncluded same-sex coupels must be allwoed ot marry
37. The States are now divided on the issue of same sex marraige
38. Under the due process clause of the 14th amendment, no state shall deprive any person of life, liberty, or property, without due process of law
39. The fundamental liberties protected by this clause include most of the rights enumerated in the Bill of Rights
40. The nature of injustice is that we may not always see it in our own times
41. When new insight reveals discord between the constitution's central protections and a received legal structure, a claim to liberty must be addressed
42. Applying these established tenets, the Court has long held the right to marry is protected by the Constitution
43. In Loving v. Virignia, which invlaidated bans on interracial unions, a unanimous Court held marraige is one of the vital personal rights essential to the orderly prusuit of happiness by free men
44. Over time and in other contexts, the Court has reiterated that the right to marry is fundamental under the due process clause
45. It cannot be denied that this Court’s cases describing the right to marry presumed a relationship invovling oppsoite-sex partners
46. The court, like many institutions, has made assumptions defined by the world and time of which it is a part
47. Still, there are other, more instructive precedents
48. This analysis compels the conclusion that same-sex couples may exercise the right ot marry
49. The four prinicples and traditions to be discussed demosntrate that the reasons marraige is fundamental under hte Constituion apply with equla force to same-sex couples
50. A first premise of the Court’s relevant precedents is that the right to personal choice regarding marriage is inherent in the concept of individual autonomy
51. A second principle in this Court’s jurisprudence is that the right to marry is fundamental because it supports a two-person union unlike any other in it importance to other committed individuals
52. A third basis for protecting the right to marry is that it safeguards children and families and thus draws meaning from related rights of child rearing, procreation, and education
53. Fourth and finally, this Court’s cases and the Nation’s traditions make clear that marriage is a keystone of our social order
54. Throughout our history States have made marriage the basis for an expanding list of governmental rights, benefits, and responsibilities
55. Valid marriage under state law is also a significant status for over a thousand provisions of federal law
56. The states have contributed to the fundamental character of the marriage right by placing that institution at the center of so many facets of the legal and social order
57. There is no differnece between same and opposite sex coupels with respect to this principleThere is no differnece between same and opposite sex coupels with respect to this principle
58. Yet by virtue of their exclusion from that instution, same sex coupels are denied the constellation of benefits that the States have linked to marraige
59. Under the constiution, same sex couples seek in marraige the same legal treatment as opposite sex couples, and it would disparage their choices and diminish their personhood to deny them this right
60. The right of same sex couples to marry that is part of the liberty promsied by the 14th amendment is derived, too, from that amendment’s guarantee of the equla protection of the laws
61. The due process clause and the equal protection clause are connected in a profound way, though they set forth independent principles
62. This interrelation of the two principles furthers our understanding of what freedom is and must become
63. Like Lovin and Zablocki, these precedents show the equal protection clause can help to identify and correct inequalities in the institution of marriage, vindicating precepts of liberty and equality under the constitution
64. These consideratiosn lead to the conclusion that the right to marry is a fundamental right inhernet in the liberty of the person, and under hte due process and equal portectio nclauses of he 14th amendment couples of the same-sex may not be deprived fo that right and that liberty
65. The court now holds that same sex couples may exercise the fundamental right ot marry
66. Finally, it must be emphasized that religions, and those who adhere to religious doctirnes, may continue to advocate with utmost, sincere conviction that, by divine precepts, same sex marriage should not be condoned
67. The constiutions, however, does not permit the satte to bar same sex coupels from marriage on the same terms as accorded to couples of the oppposite sex
68. The court, in this decision, holds same sex couples may exercise the fundmeantl right ot marry in all states
69. It follows that he court also must hold, and it now does hold, tha there is no lawful basis for a state to refuse to recognzie a lawful same sex marriage performed in another sate on the ground of its same sex character
6. Common Law: Judicial Land Use Control thru Nuisance Doctrine
a. Nuisance
i. Nuisance:
1. Sic utere tuo ut alienum non ladeas
2. Right to enjoy and use land without unreasonable and substantial interference (noise, smells, light, etc…)
3. One owner of real estate is using their land in a way that conflicts with another landowner
4. Largely judge made/common law
5. Protects owners of land
6. Cause of action that has been around for a very long time
7. How do I keep my next door neighbor from creating so many fumes on their property that it makes me sick
8. You can sue them for nuisance
9. As a subject of study, the law of nuisance is part torts and part property - torts because nuisance liability arises from negligent or otherwise wrongful activity, and property because the liability is for interference with the use and enjoyment of land
10. Nuisance law is a means by which common law judges resolve conflicting land uses
11. The guiding principle is an ancient maxim:
a. Sic utere tuo ut alienum non laedas, meaning that one should use one’s own property in such a way as not to injure the property of another
12. Externalities
a. The cost or benefit coming from an activity that affects a third-party
b. Various legal methods of controlling externalities
i. What do we do if someone is disturbing your land?
ii. Trying to avoid negative effects
13. Private intentional nuisance:
a. Substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land
b. Liable regardless of care/skill used
c. Classic remedy is injunction (though now, permanent damages, injunction with reimbursement, etc...may be available)
14. Unintentional when negligent, reckless, or ultrahazardous
15. Threshold approach (Jost): is it too much for plaintiff (reasonably)
a. Unreasonable: gravity of harm…
i. What is the extent of the harm
ii. Character
iii. Social value attached to the use/enjoyment invaded?
iv. Suitability of use/enjoyment to the character of locality?
v. Burden on the person harmed of avoiding the harm
b. Substantial: would invasion affect someone of ordinary sensibilities?
16. Balancing Test
a. Gravity of the harm vs. the benefit of the action
b. Factors above balanced with utility of conduct:
i. Social value law attaches to purpose of conduct
ii. Suitability of conduct to character of locality
iii. Impracticability of preventing/avoiding invasion
17. Intentional Private Nuisance
a. Intentional if defendant either
i. Acts for the purpose of causing the nuisance or knows that it is resulting from his conduct, or knows that it substantially certain to result from his conduct
ii. Note: liable regardless of degree of care or skill exercises to avoid
18. Reasonableness in intentional private nuisance
a. Threshold test focuses on the gravity of harm to the P (Jost)
b. Restatement test balances the gravity of harm to P with utility of D’s actions
19. Restatement 826 unreasonableness
a. An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if:
i. The gravity of the harm outweighs the utility of the actor’s conduct (the main approach)
ii. The harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would it make the continuation of the conduct not feasible
b. Unreasonableness for public nuisance (class)
i. Whether the conduct involves a significant interference with the public health, the public safety, thep public peace, or
ii. Whether the conduct is prescribed by statute, ordinance or regulation, or
iii. Whether the conduct is of a continuing nature or has produced a permanent and lost lasting effect, and as the actor knows or has reason know, has a significant effect upon the public right
20. 827 Gravity of harm - factors
a. In determining the gravity of the harm from an intentional private nuisance, the following factors are important:
i. The extent of the harm involved
ii. The character of the harm involved
iii. The social value that the law attaches to the type of use or enjoyment invaded
iv. The suitability of the particular use or enjoyment invaded to the character of the locality; and
v. The burden on the person harmed of avoiding the harm
21. 828 utility of conduct - factors involved
a. In determining the utility of conduct the following factors are important
i. The social value that the law attaches to the primary purpose of the conduct
ii. The suitability of the conduct ot the character of the locality; and
iii. The impracticality of preventing or avoiding the invasion
22. Note: Lateral and Subjacent Support
a. From the perspective of property, the law of private nuisance is regarded as defining one of a number of so-called rights incident to land ownership
b. Other rights commonly placed in the category are freedom from trespass, water rights, and the right to support
c. Trespass was touched upon above, and we introduced the law of water rights earlier
d. The subject here is support, lateral and subjacent
e. Lateral support refers to that provided to one piece of land by the parcels of land surrounding it
f. Subjacent support refers to support from underneath as opposed to the sides
g. The common law right of lateral support imposes a duty on neighboring land to provide the support that the subject parcel would need and receive under natural conditions
h. A cause of action for interference with the right to lateral support does not arise until subsidence actually occurs or is threatened, and then it runs against the excavator (who may, of course, be a predecessor of the present possessor)
i. Liability is absolute
j. Negligence need not be shown
k. Generally speaking, there is also no liability, absent negligence, if subsidence of improved or unimproved land is shown to have been caused by withdrawal of fluids or their release as result of excavation
l. The right of lateral support can be waived
m. It can also be expressly expanded, as by grant of a right to additional support
n. Moreover, a number of jurisdictions have statutes that enlarge or otherwise modify the common law right, in recognition of its unsuitability to modern, desne, high-rise building practices
o. Issues of subjacent support arise when one person owns surface rights and another person owns some kind of subsurface rights, such as a mineral interest
p. The situation is analogous to that of lateral support, and the law pretty much tracks that outlined above
23. Remedies
a. So, if private intentional nuisance is found, what do we do about it?
b. Nothing?
c. Injunction?
d. Damages?
i. Temporary
ii. Permanent 
e. Other?
f. Estancias, Boomer, and Spur examine this question
ii. Nuisance Law & Environmental Control
1. Recall:
a. Tragedy of the commons
b. Externalities
c. Transaction costs
2. Nuisance - pros and cons for environmental control?
3. Regulations?
a. Command and control
b. Market incentives
c. Cap and trade
4. That the law of nuisance has a place in environmental control seems clear, but there are a number of reasons to conclude that its contributions must be limited ones
5. Nuisance litigation is an expensive, cumbersome, and somewhat fortuitous means for resolving modern environmental problems, typified as they are by continuing and multiple causes, widespread effects and multiple victims, and scientifically complex issues as to cause, effect, and remedy
6. Potential plaintiffs, each usually bearing only a small part of the social costs of a large problem, have weak incentive to bring expensive lawsuits that promise limited rewards and difficult problems of proof
7. Judges are poorly equipped to deal in a competent fashion with issues that demand considerable scientific expertise and are probably even less able to devise and oversee an ongoing program of technological controls
8. Arguably, judges also lack the political competence to make the large-scale value judgments implicit in far reaching environmental controls - judgements better left to more politically accountable government branches
9. The shortcomings of nuisance litigation as a means of environmental control could, perhaps, be overcome to some degree through such techniques as class actions, provision of attorneys’ fees to Ps bring suit in the public interest, special environmental courts, and so on
10. The general conclusion, though, is that nuisance litigation is ill suited to other than small-scale, incidental, localized, scientifically uncomplicated pollution problems
11. Indeed, judges themselves at times reveal a marked reluctance to use nuisance suits as the means for an ambitious program of environmental control - see once again the opinion in Boomer
12. An alternative to judicial resolution of pollution problems is legislative and administrative intervention - the mainstay of environmental control efforts for many years
13. To date, virtually all legislative-administrative efforts to control environmental problems - at any level of government - have taken the form of regulation
14. A regulatory program (sometimes called in the trade a program of command and control) typically proceeds by prohibiting certain activities, requiring installation of prescribed technologies, and setting standards limiting emissions from pollution sources
15. Once established, the measures are backed up by civil and criminal sanctions
16. Regulation, then, proceeds by telling pollution sources how much, and sometimes how, to control
17. Incentive systems stand in sharp contrast
a. Rather than command, they induce
b. The classic example is the emission or effluent fee - a charge on each unit of air or water pollution, set so as to yield an appropriate level of control in the aggregate (the higher the charge, the less pollution)
c. A variant - marketable or transferable rights - sets a fixed number of pollution rights, distributes them by one means or another, and the permits trading in the rights thereafter (the fewer the rights, the less pollution)
18. As should be clear, incentive systems are much more decentralized than regulation
a. Pollution sources are left largely to do as they wish, provided that they pay the price of the fee or that they hold the required rights
b. The advocates of incentive systems have maintained for years that a primary advantage of the decentralized approach is its promise of achieving desired levels of pollution control at lower cost than under regulation
c. The argument is straightforward:
i. Sources with low control costs will control to greater degrees than sources facing higher costs, with the result that the total outlay for a given level of quality will be minimized
d. Advocates also argue that incentive systems encourage more technological innovation than does regulation
19. But proponents of regulation have arguments of their own
a. The regulatory approach, for example, is said to be more direct, more certain, and easier to monitor
b. It avoids the problem of commodifying environmental quality
c. And it is the more acceptable alternative politically
20. While regulation remains the dominant approach to environmental problems in the US (and elsewhere), incentive systems - marketable rights in particular - have made substantial inroads that may prove to be of enormous significance
21. No one maintains that command-and-control regulations should be abandoned as a means of environmental policy, though there are those who come close to taking that position
22. The point, rather, is that regulation should not be regarded as the exclusive means
23. And this is an observation that pertains to more than pollution problems (recall the discussion of transferable fishing rights discussed earlier)
iii. Morgan v. High Penn Oil
1. Morgan v. High Penn Oil: oil refinery releasing fumes making everyone on the property sick. Addresses what a nuisance is (above - intentional vs. unintentional) - injunctive relief is often needed to remedy. What conduct harmed Morgan?
a. Extent: 2-3x for some hours each week
b. Character: nauseating gases & odors in great quantities over 9 acres causing sickness
c. Social value: housing, rentals, restaurant
d. Suitability: surrounded by dwellings, nursery, grocery store, church, tourist areas. But also pipeline, industrial activity, etc…
e. Burden: would be forced to completely leave/cease
2. Not going to study the private unintentional nuisance
3. Private intentional nuisance case
4. What are the Ps upset about?
5. An Oil company releasing bad gasses on the area that are pretty bad
6. Classic example of a nuisance
7. Some Ps who are homeowners, and also rent out some of the land
8. In the end, the evidence is ample to show that there is an evadable private nuisance
9. Gives injunctive relief to prevent the oil company from continuing the nuisance
10. They don’t really do a balancing test, just look at the amount of harm done
11. What if they did use the balancing test though?
a. Harm to the P?
i. The harm was decently frequent
ii. Would make people sick
iii. Ps lived on the land, and also rented out getting their livelihood from the land
iv. Ps were there first
v. There’s a grocery store, church, nursery -> suitable for the Ps residential activities
vi. Social value of the P’s use?
1. It’s important that people have a place to live
2. They are creating residences for people
3. They are providing a great deal of the residential space in the community
vii. Burden to avoid?
1. Can’t really avoid the air
b. Utility of the D’s conduct?
i. Providing oil
ii. Probably providing a bunch of jobs
iii. Contributing to the economy
iv. Suitability of the local?
1. There is an oil pipeline, probably had to be there
2. The railway there helped transport the oil
v. Burden to avoid?
12. Civil action to recover temporary damages for private nuisance, and to abate such nuisance by injunction
13. The jury found the refinery to be a nuisance and set damages at $2,5000
14. The trial judge entered a judgment to the effect and further enjoined the defendant from continuing the nuisance
15. The defendant appealed
16. As a consequence, a private nuisance exists in a legal sense when one makes an improper use of his own property and in that way injures the land or some incorporated right of one’s neighbor
17. The confusion on this score vanishes in large part, however, when proper heed is paid to the sound propositions that private nuisance is a field of tort liability rather than a single type of tortious conduct
18. That the feature which gives unity to his field of tort liability is the interest invaded, namely, the interest in the use and enjoyment of land
19. That any substantial non trespassory invasion of another’s interest in the private use and enjoyment of land by any type of liability forming conduct is a private nuisance
20. That the invasion which subjects a person to liability for private nuisance may be either intentional or unintentional
21. That a person is subject to liability for an intentional invasion when his conduct is unreasonable under the circumstances of the particular case
22. And that a person is subject to liability for an unintentional invasion when his conduct is negligent, reckless or ultrahazardous
23. An invasion of another’s interest in the use and enjoyment of land is intentional in the law of private nuisance when the person whose conduct is in question as a basis for liability acts for the purpose of causing it, or knows that it is resulting from his conduct, or knows that it is substantially certain to result from his conduct
24. A person who intentionally creates or maintains a private nuisance is liable for the resulting injury to others regardless of the degree of care or skill exercised by him to avoid such injury
25. When the evidence is interpreted in the light most favorable to the Ps, it suffices to support a finding that in operating the oil refinery the high Penn OIl Company intentionally and unreasonably caused noxious gases and odors to escape onto the nine acres of the Ps to such a degree as to impair in a substantial manner the Ps’ use and enjoyment of their land
26. This being so, the evidence is ample to establish the existence of an actionable private nuisance, entitling the Ps to recover  temporary damages from the High Penn Oil company
27. This being true, the evidence is ample to establish the existence of an abatable private nuisance, entitling the Ps to such mandatory or prohibitory injunctive relief as may be required to prevent the High Penn Oil company from continuing the nuisance
28. Unreasonableness
a. Issues of unreasonableness have come to play an important role in the law of nuisance
b. Precisely what that role amounts to, however, is obscure
c. The opinion in Morgan states the textbook rules:
i. An interference without use and enjoyment of land, in order to give rise to liability, must be substantial
ii. It must also be either intentional and unreasonable or the unintentional result of negligent, reckless, or abnormally dangerous activity
d. What does unreasonable mean in the context of an intentional tort?
e. On one view, the term has a function there that is quite different from the role it plays in the law of negligence
f. Rather than inviting a comparison of whether the social benefits of the D’s conduct outweigh its expected costs, the relevant inquiry is said to concern the level of interference that results from the conduct - particularly, whether the interference crosses some threshold that marks the point of liability
g. For example, in Jost v. Dairyland Power Coop., the court upheld the exclusion of evidence offered by the defendant to show that the utility of its operations outweighed the gravity of the harm caused to the Ps
h. Of the D’s operation, a power plant, the court said:
i. Whether its economic or social importance dwarfed the claim of a small farmer is of no consequence in this lawsuit
i. The view of the Jost case is contrary to the Restatement’s position that, to determine reasonableness in a case of intentional nuisance, the court is to consider whether the gravity of the harm outweighs the utility of the actor’s conduct
j. Which view dominates is not clear, though it can be said that relatively few courts have followed the Restatement explicitly
29. More on unreasonableness: trespass compared
a. Typically, an intentional tort results in liability without regard to the amount of harm or the reasonableness of the activity causing it
b. Trespass, involving a physical invasion of land, is a case in point
c. While liability for unintentional trespass is virtually identical to that for unintentional nuisance, the two torts differ markedly if the element of intent is present
d. In such an instance, trespass is treated like the other intentional torts
e. Nuisance, on the other hand, is usually subjected to inquiries about reasonableness and mount of harm
f. Thus, unless the P can show a physical invasion by a tangible thing (that is, a trespass), the D can escape liability for intentional conduct on grounds of reasonableness or amount of harm that would be irrelevant if there has been a physical invasion by a tangible thing
iv. Estancias v. Schultz
1. Estancias: uses balancing test, balancing of the equities. What is the impact to the public (A/C in Texas seems important…)? Remedies: nothing? Damages? Injunction? - issues the injunction, not a huge harm, balancing. Defendant bears the burden of showing harm to the public interest.
2. The nuisance is the noise from the air conditioning machine
3. Balancing at the remedy stage?
4. What is the right remedy, injunction or damages
5. What harmful conduct was at issue? How did it harm Schulz in the use and enjoyment of land?
6. What part of the trial court’s order were the defendant challenging? What did they say that the trial court should have done differently?
7. Ps, Thad Schultz and wife, brought this suit asking that D, Estancias Dallas Corporation, be permanently enjoined from operating the air conditioning equipment and tower on the property next to Ps’ residence
8. The jury found:
a. That the noise emitted solely from D’s air conditioning equipment constitutes a nuisance
b. That the nuisance began May 1, 1969
c. That it is permanent
d. That the nuisance has been continuous since it began
e. That Mrs. Schultz has been damaged $9000 and Thad Schultz $1000, considering material personal discomfort, inconvenience, annoyance and impairment of health as the elements of damages
9. D’s point of error is that the trial court erred in granting the injunction because the trial court failed to balance the equities in its favor
10. Even though this matter has arisen many times, we have found little in-depth writing on the subject
11. However, that question was raised by the pleadings, evidence was heard, and there is an implied finding that the trial court balance the equities in favor of Ps by entering the judgment granting the injunction
12. We do not find that the trial court abused its discretion in balancing the equities in favor of Ps
13. It is significant that the SC of Texas in the Storey case, supra, placed great emphasis upon public interest
14. Also, in all of the other cases cited above, the appellate courts in their opinions refer to the benefit to the public generally in permitting a nuisance to continue through the balancing of equities
15. We find little or no testimony in the record before us reflecting benefit to the public generally
16. There is no evidence that there is a shortage of apartments in the City of houston and that the public would suffer by having no place to live
17. The apartment complex served the the Ds had 155 entable apartments in eight buildings
18. The air conditioning unit complained of served the entire complex
19. According to much of the testimony, the unit sounds like a jet airplane or helicopter
20. Ps testified that the value of their land before was $25,000 and $10,000 after the noise began
21. One of the neighbors, a real estate broker, placed the value at $25,000 before and $12,500 after
22. Applying the rules of law set forth above in the quotation from the Storey case, the nuisance in this case will not be permitted to exist based on the stern rule of necessity rather than on the right of the author of the nuisance to work a hurt, or injury to his neighbor
23. There is not evidence before us to indicate the necessity of others compels the injured party to seek relief by way of an action at law for damages rather than by a suit in equity to abate the nuisance
24. Furthermore, although Ps had a count in their pleading seeking damages, in response to a motion made by D, the court forced Ps to elect at the close of their evidence
25. Thus, D’s own trial tactics prevented the development of a full record upon which we could predicate the doctrine of balancing the equities
26. Ps were not required to recover damages for a temporary nuisance, that is, for the time when the nuisance began until the date of the trial, in order to secure a permanent injunction
27. They were entitled to such injunction based upon the affirmative answer given by the jury as set out above
28. Note 2
a. Why was nuisance found in the Estancias case?
b. The Ps had suffered past damages - up to the date of trail - of $10,000
c. As to future damages if the air-conditioning noise were allowed to continue, presumably these were reflected in the reduction in property value suggested by the evidence
d. The D had tried, unsuccessfully, to abate the air-conditioning noise
e. If a quiet system had been installed at the time of the D’s apartment building was originally constructed, it would have cost more money than Ps were claiming
f. To change to such a system later would cost a lot more than Ps were claiming
g. The apartments could not be rented without air conditioning
h. Do these numbers show that the utility of the D’s conduct outweighed the gravity of the harm to the Ps?
i. Or might it be that the apartment buildings imply should not have been built in the neighborhood?
29. Note 4
a. Given the facts in Estancias, might not the injunction affirmed by the court be equally (if not more) effective that damages in accomplishing the ends of fairness and efficiency just discussed?
b. The argument would run as follows:
i. The granting of an injunction to the Schultzes need not represent the final resolution of the conflict between the mand the D
ii. The parties can bargain over whether the injunction will be enforced
iii. Put another way, injunctions are for sale by the P
iv. The P expects to demand enforcement of the injunctions only if the D refused to pay a good round price for the P’s consent to its dissolution
c. Assume for now that we could count on such post-injunction bargaining by the parties in the Estancias case
d. On that assumption, what, if any, are the advantages of injunctive relief as opposed to an award of damages?
v. Boomer v. Atlantic Cement Co.
1. Boomer: Remedy question - it is a nuisance. Court here gives “permanent damages” due to economic harm ($45M investment and over 300 employees). Pollution is a much bigger problem than a single private nuisance case, should be the legislature's job to address. Pay now for all future damages to end this (dissent holds they are licensing a continuing wrong).
2. Some questions in Boomer
a. What test for liability to the Court apply?
i. Seems like the threshold test
b. How would the Restatement test work out?
i. If they balanced at the liabilities stage, they might have said this isn’t a nuisance
c. What options did the court consider for remedies?
i. Short term injunction
ii. Permanent damages vs. temporary damages
iii. Maybe not the role of the court, but actually the role of the legislatures to deal with
d. What considerations informed its choice of remedies?
i. The remedy they choose as appropriate is permanent damages
ii. Is that the correct form?
3. D operates a large cement plant
4. These are actions for injunction and damages by neighboring land owners alleging injury to property from dirt, smoke, and vibration emanating from the plant
5. A nuisance has been found after trial, temporary damages have been allowed
6. But an injunction has been denied
7. The public concern with air pollution arising from many sources in industry and in transportation is currently acorded ever wider recognition accompanied by a growing sense of responsibility in State and Federal Governments to control it
8. But there is now before the court private litigation in which individual property owners have sought specific relief from a single plant operation
9. The threshold question raised by the division of view on this appeal is whether the court should resolve the litigation between the parties now before it as equitably as seems possible
10. Or whether, seeking promotion of the general public welfare, it should channel private litigation into broad public objectives
11. Effective control of air pollution is a problem presently far from solution even with the full public and financial powers of government
12. It seems apparent that the amelioration of air pollution will depend on technical research in great depth
13. It is likely to require massive public expenditure and to demand more than any local community can accomplish and to depend on regional and interstate controls
14. A court should not try to do this on its own as a by-product of private litigation and it seems manifest that the judicial establishment is neither equipped in the limited nature of any judgment it can pronounce nor prepared to lay down and implement an effective policy for the elimination of air pollution
15. This is an area beyond the circumference of one private lawsuit
16. It is a direct responsibility for government and should not thus be undertaken as an incident to solving a dispute between property owners and a single cement plant
17. The cement making operations of D have been found by the court to have damaged the nearby properties of Ps in these two actions
18. D maintained a nuisance and this has been affirmed by the Appellate Division
19. The total damage to Ps’ properties is, however, relatively small in comparison with the value of D’s operation and with the consequences of the injunction which Ps seek
20. The ground for the denial ofi injunction, notwithstanding the finding both that there is a nuisance and that Ps have been damages substantially, is the large disparity in economic consequences of the nuisance and of the injunction
21. This theory cannot, however, be sustained without overruling a doctrine which ahs been consistently reaffirmed in several leading cases in this court and which has never been disavowed here, namely that where a nuisance has been found and where there has been any substantial damage shown by the party complaining an injunction will be granted
22. The rule in NY has been that such a nuisance will be joined although marked disparity be shown in economic consequence between the effect of the injunction and the effect of the nuisance
23. The rule laid down in that case, then, is that whenever the damage resulting from a nuisance is found not insubstantial, viz., $100 a year, injunction would follow
24. This states a rule that had been followed in this court with marked consistency
25. Although the court at Special Term and the Appellate Division held that injunction should be denied, it was found that Ps had been damaged in various specific amounts up to the time of the trial and damages to the respective Ps were awarded for those amounts
26. The effect of this was, injunction having been denied, Ps could maintain successive actions at law for damages thereafter as further damage was incurred
27. This result at Special Term and at the Appellate Division is a departure from a rule that has become settled
28. But to follow the rule literally in these cases would be to close down the plant at once
29. This court is fully agreed to avoid that immediately drastic remedy
30. The difference in view is how best to avoid it
31. One alternative is to grant the injunction but postpone its effect to a specified future date to give opportunity for technical advances to permit D to eliminate the nuisance
32. Another is to grant the injunction conditioned on the payment of permanent damages to Ps which would compensate them for the total economic loss to their property present and future caused by D’s operations
33. For reasons which will be developed the court chooses the latter alternative
34. If the injunction were to be granted unless within a short period the nuisance be abated by improved methods, there would be no assurance that any significant technical improvement would occur
35. The parties could settle this private litigation at any time if D paid enough money and the imminent threat of closing the plant would build up the pressure on D
36. If there were no improved techniques found, there would inevitably be applications to the court at Special Term for extensions of time to perform on showing of good faith efforts to find such techniques
37. Moreover, techniques to eliminate dust and other annoying by-products are unlikely to be developed by any research the D can undertake within any short period, but will depend on the total resources of the cement industry nationwide and throughout the world
38. On the other hand, to grant the injunction unless D pays Ps such permanent damages as may be fixed by the court seems to do justice between the contending parties
39. All of the attributions of economic loss to the properties on which Ps’ complaints are based will have been redressed
40. The nuisance complained of by these Ps may have other public or private consequences, but these particular parties are the only ones who have sought remedies and the judgment proposed ill fully redress them
41. The limitation of relief granted is a limitation only within the four corners of these actions and does not foreclose public health or other public agencies from seeking proper relief in a property court
42. The power of the court to condition on equitable grounds the continuance of an injunction on the payment of permanent damages seems undoubted
43. The damage base here suggested is consistent with the general rule in those nuisance cases where damages are allowed
44. Where a nuisance is of such a permanent and unbeatable character that a single recovery can be had, including the whole damage pst and future resulting therefrom, there can be but one recovery
45. It has been said that permanent damages are allowed where the loss recoverable would obviously be small as compared with the cost of removal of the nuisance
46. Thus it seems fair to both sides to grant permanent damages to Ps which will terminate this private litigation
47. The theory of damage is the servitude on land of Ps imposed by D’s nuisance
48. The judgment, by allowance of permanent damages imposing a servitude on land, which is the basis of the actions, would preclude future recovery by Ps or their grantees
49. This should be placed beyond debate by a provision of the judgement that the payment by d and the acceptance by Ps of permanent damages found by the court shall be in compensation for servitude on the land
50. The orders should be reversed,without costs, and the cases remitted to SC, Albany Country to grant an injunction which shall be vacated upon payment by D of such amounts of permanent damage to the respective Ps as shall for this purpose be determined by the court
51. Dissent
a. I agree with the majority that a reversal is required here, but I do not subscribe to the newly enunciated doctrine of assessment of permanent damages, in lieu of an injunction, where substantial property rights have been impaired by the creation of a nuisance
b. I see grave dangers in overruling our long-established rule of granting an injunction were a nuisance results in substantial continuing damage
c. In permitting the injunction to become inoperative upon the payment of permanent damages, the majority is, in effect, licensing a continuing wrong
d. It is the same as saying to the cement company, you may continue to do harm to your neighbors so long as you pay a fee for it
e. Furthermore, once such permanent damages are assessed and paid, the incentive to alleviate the wrong would be eliminated, thereby continuing air pollution of an area without abatement
vi. Spur Industries v. Dell E. Webb
1. Spur: coming to the nuisance - feeding cows creates public health issues but developer chose to develop here. They make him leave but make the developer cover/pay damages for coming to the nuisance. Limited to cases where the developer creates this type of situation; injunction w/reimbursement remedy created.
2. AZ statute
a. The following conditions are specifically declared public nuisances dangerous to public health:
i. Any conditions or place in populous area which constitutes a breeding place for flies rodents, mosquitos and other insects capable of carrying and transmitting disease causing organisms to any person or persons
3. From a judgment permanently enjoining the D, Spur Industries, In., from operating a cattle feedlot near the P Del E. Webb Development company’s Sun City, Spur appeals
4. Webb cross-appeals
5. Although numerous issues are raised, we feel that it is necessary to answer only two questions:
a. Where the operation of a business, such as a cattle feedlot is lawful in the first instance, but becomes a nuisance by reason of a nearby residential area, may the feedlot operation be enjoined in an action brought by the developer of the residential area?
b. Assuming that the nuisance may be enjoined, may the developer of a completely new town or urban area in a previously agricultural area be required to indemnify the operator of the feedlot who must move or cease operation because of the presence of the residential area created by the developer?
6. May Spur Be Enjoined?
a. The difference between a private nuisance and a public nuisance is generally one of degree
b. A private nuisance is one affecting a single individual or a definite small number of persons in the enjoyment of private rights not common to the public, while a public nuisance is one affecting the rights enjoyed by citizens as a part of the public
c. To constitute a public nuisance, the nuisance must affect a considerable number of people or an entire community or neighborhood
d. Where the injury is slight, the remedy for minor inconveniences lies in an action for damages rather than in oe for an injunction
e. Moreover, some courts have held, in the balancing of conveniences cases, that damages may be the sole remedy
f. Thus, it would appear that the admittedly incomplete record as developed in the trial court, that, at most, residents of Youngtown would be entitled to damages rather than injunctive relief
g. We have no difficulty however, in agreeing with the conclusion of the trial court that Spur’s operation was an enjoyable public nuisance as far as the people in the southern portion of Del Webb’s Sun city were concerned
h. It is clear that as to the citizens of Sun City, the operation of spur’s feedlot was both a public and a private nuisance
i. They could have successfully maintained an action to abate the nuisance
j. Del Webb, having shown a special injury i the loss of sales, had standing to bring suit to enjoin the nuisance
k. The judgement of the trail court permanently enjoining the operation of the feedlot is affirmed
l. Must Del Webb Indemnify Spur?
i. A suit to enjoin a nuisance sounds in equity and the courts have long recognized a special responsibility to the public when acting as a court of equity
ii. In addition to protecting the public interest, however, courts of equity are concerned with protecting the operator of a lawful, albeit noxious, business from the result of a knowing and willful encroachment by others near his business
iii. In the so-called coming to the nuisance cases, the courts have held that the residential landowner may not have relief if he knowingly came into a neighborhood reserved for industrial or agricultural endeavors and has been damaged thereby
iv. The case afford, perhaps, an example where a business established at a place remote from populations gradually surrounded and becomes part of a populous center, so that a business which formerly was not an interference with the rights of others has become so by the encroachment of the population
v. We agree, however, with the Massachusetts court that:
1. The law of nuisance affords no rigid rule to be applied in all instances
2. It is elastic
3. It undertakes to require only that which is fair and reasonable under all the circumstances
4. In a commonwealth like this, which depends for its material prosperity so largely on the continued growth and enlargement of manufacturing of diverse varieties, extreme rights cannot be enforced
vi. There was no indication in the instant case at the time Spur and its predecessors located in western Maricopa County that a new city would spring up, full blown, alongside the feeding operation and that the developer of that city would ask the court to order Spur to move because of the new city
vii. Spur is required to move not because of any wrongdoing on the part of Spur, but because of a proper and legitimate regard of the courts for the rights and interests of the public
viii. Del Webb, on the other hand, is entitled to the relief prayed for (a permanent injunction), not because Webb is blameless, but because of the damages to the people who have been encouraged to purchase homes in Sun City
ix. It does not equitably or legally follow, however, that Webb, being entitled to the injunction, is then free of any liability to Spur if Webb has in fact been the cause of the damages Spur has sustained
x. It does not seem harsh to require a developer, who has taken advantage of the lesser land values in a rural are as well as the availability of large tracts of land on which to build and develop a new town or city in the area, to indemnify those who are forced to leave as a result
xi. Having brought people to the nuisance to the foreseeable detriment of Spur, Webb must indemnify Spur for a reasonable amount of the cost of moving or shutting down
xii. It should be noted that this relief to Spur is limited to a case wherein a developer has, with foreseeability, brought into a previously agricultural or industrial area the population which makes necessary the granting of an injunction against a lawful business and for which the business has no adequate relief
xiii. It is therefore the decision of this court that the matter be remanded to the trial court for a hearing upon the damages sustained by the D Spur as a reasonable and direct result of the granting of the permanent injunction
xiv. Since the result of the appeal may appear novel and both sides have obtained a measure of relief, it is ordered that each side will bear its own costs
xv. Affirmed in part, reversed in part, and remanded for further proceedings consistent with this opinion
xvi. Coming to the nuisance
1. Note the discussion in Spur of the coming to the nuisance defense
2. Though there are caes to the contrary, the prevailing view is that moving into the vicinity of a nuisance does not completely bar a suit for damages or injunctive relief, but it is a relevant factor (much like the factors, suggested earlier in this chapter, that an area is zoned for the activity in question or has come to be commonly used for such an activity)
xvii. Four rules
1. A conventional view of long standing held that nuisance claims could be resolved in one of three ways:
a. Abate the activity in question by granting the P injunctive relief (the Morgan and Estancias cases)
b. Let the activity continue if the D pays damages (the Boomer case)
c. Let the activity continue by denying all relief (the converse of the first alternative)
d. Spur adds a new possibility, a fourth rule of decision that is the converse of the second alternative:
i. Abate the activity if the P pays damages
7. Servitudes: Privately Created Limitations and Land Use Controls
a. Easements: Introduction, Creation, Termination
i. Servitudes: Created by either expressed or implied agreements between parties. Non-possessory interest in another’s property
1. Non-possessory interest in another’s property
2. Servitude law’s complexity stems largely from the fact that the same functional interest may be classified under different doctrinal labels, each with its own set of requirements
3. Traditional servitude law draws a dichotomy between two major types:
a. Easements and covenants
4. Covenants are further divided into another dichotomy
a. Covenants enforceable at law (called real covenants) and covenants enforceable in equity (equitable servitudes)
5. These labels can be misleading, however, because there is considerable functional overlap among interest bearing different labels
6. From a strictly functional perspective, all servitudes fall into five types:
a. A is given the right to enter upon B’s land;
b. A is given the right to enter upon B’s land and remove something attached to the land;
c. A is given the right to enforce a restriction on the use of B’s land;
d. A is given the right to require B to perform some act on B’s land; and
e. A is given the right to require B to pay money for the upkeep of specified facilities
7. Doctrinally, A’s interest in example 1 is an easement
8. A’s interest in example 2 is a profit
9. A’s interest in example 3 may be treated as an easement (a negative easement, unlike the affirmative easement illustrated by example 1), a real covenant, or an equitable servitude, depending on several factors, inducing the remedy that A seeks in the event the restriction is breached
10. Finally, A’s interest in the last two examples may be treated as a real covenant or an equitable servitude, depending again on the remedy that is sought
11. Easements: Irrevocable right to use or control some aspect of another’s property
a. Irrevocable right to use or control some aspect of another’s property
i. Think the right to drive across someone’s driveway
b. Classified by how they are created
c. Express: transaction, written down agreement that allows use of area (typically a road/right of way)
i. In writing, comply with statute of frauds
d. Implied: arise only when land divided into two or more lots (prior use or necessity when not explicitly put in transaction)
i. Arise only when one piece of land is divided into two or more plots
ii. Becomes necessary when parties don’t make explicit in the transaction that easement exists
iii. Inference about the intention of the parties
iv. Two kinds:
1. By prior use
2. By necessity
v. By necessity
vi. Need a large parcel that is divided
vii. Quasi easement
viii. The theory and requirements of easements implied from a prior existing use
1. The easement in Van Sandt is an easement from a prior existing use (the prior existing use is sometimes called a quasi-easement)
2. The easement is implied to protect the probable expectations of the grantor and the grantee that the existing use will continue after the transfer
3. The inference that the parties intended to create an easement is not conclusive, however
4. It may be negated by contrary evidence
5. Three requirements are usually stated to imply an easement from a prior existing use:
a. Severance of title to land initially undivided
b. An apparent, existing, and continuing use of one parcel at the time of severance; and
c. Reasonable necessity for the use at the time of severance
6. The court in Van Sandt referred to these requirements, albeit indirectly
7. Which of them was in question?
8. An interesting example of an easement implied from a prior use is the implied right of relatives of a deceased person to cross private property for the purposes of accessing the cemetery where the decedent is buried
9. This graveyard right is basically an implied easement in gross and is recognized by statute in some states and by case law in many others
ix. The Restatement (Third)’s approach
1. The first Restatement of Property collapsed the common law’s traditional distinction between easements implied from a prior existing use and easements recognized on the basis of necessity
2. Following most of he case law, the restatement Third returns to the common law distinction and states the above three requirements for servitudes implied from a prior existing use
3. Regarding the third requirement (reasonable necessity), it lists several factors that tend to establish that the parties had reasonable grounds to expect that the conveyance would not terminate the right to continue the prior use
4. Among these factors is that continuance is reasonably necessary to enjoyment of the parcel
x. What is reasonable necessity?
1. Reasonable necessity is not absolute necessity
2. As the Restatement Third explains, reasonable necessity usually means that alternative access cannot be obtained without a substantial expenditure of money or labor; it may also be measured by the amount of waste involved in duplicating facilities or the cost of reestablishing an entitlement to make the prior use
3. Thus, in Russakoff v. Scruggs, the court found that residents use of a man-made lake located within their residential development was reasonably necessary for recreational purposes
xi. Implied reservation versus implied grant
1. Several jurisdictions, including New york and Texas, follow an old rule that distinguishes between an easement implied in favor of the grantor - an implied reservation - and one implied in favor of a grantee - an implied grant
2. According to this rule, although an implied grant requires only reasonable necessity, an implied reservation requires strict necessity
3. A few states still adhere to the old rule
4. However, the Restatement Third, align with the weight of authority today, rejects the old ruel and states that only reasonable necessity is required for an implied servitude, regardless of whether the servitude is implied in favor of the grantor or the grantee
xii. Basis of easement by necessity
1. Is an easement by necessity implied because of public policy or because it effectuates the intent of the parties?
2. In the early English cases, it was said that one who grants a thing must be understood to have granted hat without which the granted thing cannot exist
3. By the seventeenth century, an easement by necessity came to be supported by a public policy that no land be made inaccessible
4. In the 19th century, when courts sought to ground rights in the contract between the parties, the easement by necessity was said to carry out the presumed intent of the parties
5. In most case, it does not matter which justification is given, but if the parties expressly provide that no way of necessity exists, the court must decide whether such a provision is valid
xiii. How much necessity?
1. There is come conflict in the cases over the degree of necessity required for an easement by necessity
2. The traditional and still dominant view, reflected by Othen v. Rosier, requires strict necessity
3. A few jurisdictions go so far as to hold that a surface way of necessity will not be implied if the tract has access by navigable water
4. In a minority of jurisdictions, however, only reasonable necessity is required
5. Courts in these jurisdictions have granted an easement by necessity where access to hel and exists but is claimed to be inadequate, difficult, or costly
6. The Restatement Third endorses the minority view
7. It states that if property cannot otherwise be used without disproportionate effort or expense, the rights are necessary within the meaning of this section
xiv. Duration of an easement by necessity
1. An easement by necessity endures only so long as it is necessary
2. If the dominant owner secures another way out from the landlocked parcel, the basement by necessity ceases
3. Thus if A, owner of a landlocked parcel with an easement by necessity over B’s land, acquire an easement over C’s land enabling A to reach a public road, the easement by necessity disappears
e. Termination:
i. Release (requires writing, SOF)
ii. Expiration (time period set in grant or defeasible easement)
1. Expiration (end of time period set in original grant or for defeasible easement - terminating event happens)
iii. Merger (purchase of both dominant & servient parcel)
1. Termination of an easement by merger of tenements
a. If the dominant tenement and the servient tenement come into the same ownership, the easement is extinguished altogether
b. It will not be revived by a severance of the united title into the former dominant and servient tenements
c. When the united title is subsequently redivided, a new easement by implication can arise if the circumstances at that time indicate a new easement was intended
iv. Abandonment (more than just non-use)
1. Abandonment (usually req. more than non-use, except in some states with easements by prescription not used for statutory period)
v. Condemnation (government takes property for public use - eminent domain)
vi. Prescription (servient tenement adversely imparis use of dominant)
vii. Estoppel (reliance on promise of dominant estate-holder)
viii. Methods of terminating easements
1. Easements can be terminated in a number of ways
2. The easement owner may agree to release the easement
3. Because easements are interests in property, subject to the Statute of Frauds, normally a release requires a writing
4. If the duration of an easement is limited in some way, it ends through expiration at the end of the stated period
5. Similarly, an easement created to end upon the occurrence of some event (sometimes called a defeasible easement) expires automatically if and when the staed event occurs
6. Easement by necessity end when the necessity that gave rise to it ends
7. An easement ends by merger if the easement owner later becomes the owner of the servient estate
8. An easement may end through estoppel if the servient owner reasonably relies upon a statement or representation by the easement owner
9. As Preseault indicates, an easement may terminate by abandonment
10. Normally, mere non-use by the easement owner does not constitute abandonment, but in several states ap prescriptive easement ends by abandonment upon non-use for the statutory period of time
11. An easement may terminate by condemnation if the government exercises its eminent domain power to take title to a fee interest in the servient estate for a purpose that is inconsistent with continued existence of the easement
12. Finally, an easement may be terminated by prescription
13. If the servient owner wrongfully and physically prevents the easement from being sued for the prescriptive period, the easement is terminated
14. As we will see later in this chapter, under the law of covenants and equitable servitudes it has long been the case that courts amy modify or even terminate real covenants and equitable servitudes on the basis of changed conditions
15. The traditional law of easements, however, does not recognize a changed conditions doctrine
16. Traditional easements doctrine has dealt with obsolete easements on the basis of what is in effect a frustration of purpose doctrine
17. However, as part of its effort to unify the law of easements, covenants, and equitable servitudes, the Resentment (Third) of Property provides that the changed conditions doctrine applies to all types of servitudes
18. Under that provision a court may modify or, if modification is not feasible or is ineffective, terminate a servitude if a post-creation change of circumstances has made it practically impossible to accomplish the purpose for which the servitude was created
f. Negative easements are limited: blocking windows, interfering with air flowing to land via defined channel, removing building support, interfering with artificial stream (in US occasionally recognize new such as solar or view)
12. Licenses: revocable permission to do something that would otherwise be a trespass
a. Licenses - revocable permission to do something that would otherwise be a trespass
b. A license is oral or written permission given by the occupant of land allowing the licensee to do some act that otherwise would be a trespass
c. This privilege to use land resembles an easement, but a license is revocable whereas an easement is not
d. There are two distinct exceptions to the rule that a license is revocable:
i. First, a license coupled with an interest cannot be revoked
1. A license coupled with an interest in one that is incidental to ownership of a chattel on the licensor's land
2. The irrevocability of a license coupled with an interest bears some resemblance to the doctrine of easements by necessity
ii. The second exception is a license that becomes irrevocable under the rules of estoppel
e. A license that cannot be revoked is treated as an easement in Restatement (Third) of Property
13. Terms:
a. Affirmative/negative easement (right to access vs. blocked access)
i. Most easements are affirmative easements
1. Give someone the right to do something (drive across, walk across)
ii. Only a few negative easements
1. Blocking someone from doing something
b. Dominant/servient tenement: dominant tenement receives benefit while servient is the land burdened by the easement.
i. Dominant easement has the benefit, has the parcel
ii. Sevient is the parcel that has the burden
c. Easement in gross/appurtenant: appurtenant is when beneficiary is the parcel of land itself. Gross is right vested in some person regardless of land
i. Easement appurtenant
1. Easement with dominant/servient tenement
2. You have two parcels
ii. Easement in gross
1. Held by a person/organization
iii. An easement appurtenant gives that right to whomever owns a parcel of land that the easement benefits
iv. An easement in gross give the right to some person without regard to ownership of land
v. Stated somewhat differently, an easement appurtenant benefits the easement owner in the use of land belonging to that owner, but an easement in gross benefits the easement owner personally rather than in connection with use of land which that person owns
d. Profits: right to do something like harvest timber, fruit, etc. on another’s land
14. Easements extend ONLY to dominant tenement, does NOT extend to any other parcels…
15. Easements don’t stop on selling land
a. They stick with the land after it is transferred
ii. Estoppel and Prescription (still easements): prescription is like adverse possession in nature (but don’t get title, just right to use; open, peaceable, continuous, under claim of right) where estoppel requires permission or acquiescence plus reliance (substantial expenditure of money or improvements)
1. Don’t need exclusive use
2. The Restatement Third’s view on easement by estoppel

a. Restatement Third of Property provides that a servitude may be created by estoppel
b. Comment e says that normally the change in position that triggers application of the rule stated in this subsection is an investment in improvements either to the servient estate or to other land of the investor
3. Scope and terms of easement by estoppel
a. Suppose that Taylor’s house burns down
b. Can Taylor build a new house using the right of way across Holbrook’s land?
c. Restatement Third of Property comment g provides that the expectations that create the servitude will als define its scope and terms; the relevant expectations are those that resemble people in the position of the landowner and the person who relied on the grant of permission or representation would have had under the circumstances
4. Duration of easement by estoppel
a. For how long does a license made irrevocable by estoppel last?
b. As long as necessary to prevent unjust enrichment by the licensor?
c. That appeared to be the position of the first Restatement (the license remains irrevocable to the extent reasonably necessary to realize upon the expenditures)
d. Restatement Third of Property, however, abandons that position in favor of the  view that the irrevocable license is treated the same as any other easement unless the parties intended or reasonably expected that it would remain irrevocable only so long as reasonably necessary to recover expenditures
5. Damages or injunction?
a. Where the facts justify an application of estoppel, should the court give the servient landowner damages rather than denying all relief?
b. Remember that the court has the choice of giving the servient owner an injunction, damages, or nothing
c. If it is considered unfair for the landowner to revoke permission to cross, is it fair for the appellees to gain the benefit without paying anything for it?
d. Would an award of damages be an efficient solution?
6. Note 1
a. Easements may be acquired by prescription, which in many ways is similar to adverse possession but in some ways distinctly different
b. Adverse possession involves a statute of limitations running on the right to bring an action to recover possession of land
c. The statue operates to extinguish the remedy of the previous owner, leaving the adverse possessor in indefeasible possession
d. The result is that the adverse possessor has a new title based on his possession
e. A statute of limitations upon the recovery of possession does not cover actions concerning easements, which involve use and not possession of land
f. Yet the reasons underlying the protection of long-continued adverse possession apply also to long-continued use
7. Exclusivity of use
a. In Othen v. Rosier, the court presumed that he use of the road by Othen was permissive rather than adverse because it was not exclusive
b. Why should this be presumed?
c. In order to gain title by adverse possession, a person must show exclusive possession for the required period
d. There is good reason for this requirement when one is claiming exclusive ownership of the land ousting the legal owner
e. But why should it apply so as to bar a claim to a non exclusive prescriptive easement to be used by the servient owner as well?
f. It appears that most courts require exclusive use for prescription, but define it differently from the adverse possession requirement
g. Exclusivity for a prescriptive easement is not as strictly construed as for adverse possession
h. The use need not be exclusive in the sense that it must be used by one person only
i. Rather the right must not depend upon a similar right in others
j. Thust, in most states, the user can acquire a prescriptive easement even though the easement is also used by the servient owner
iii. Burden of proof
1. Look to the first sale of a burdened parcel. Burden of proof is usually on the person seeking to enforce the burden.
a. Apparent does not equal visible…
b. Reservation: reserving the easement when selling
i. Various approaches of courts (should we require higher showing of necessity?)
1. Reservation not allowed at all
2. Treated the same as grant
3. Require strict necessity instead of reasonable (i.e. landlocked parcel at time of severance)
c. Grant: granting the easement (if selling dominant parcel and keeping servient one)
iv. Scope of Easements
1. General Rule: depends on the intent of parties, reasonableness of burden
2. Express = look at the language and situation when created
a. Generally allows for normal development of dominant parcel (except in prescriptive)
v. Holbrook v. Taylor
1. Holbrook: not a prescriptive easement, but here they spent money improving the roads and were using them with permission; also built a house accessible by these roads. Reliance can turn a license into an easement! This is majority rule (minority rule is that a writing is required to prevent this kind of confusion).
2. Prescription? Not satisfied, but gives rule:
a. An easement...is created when owner...has openly, peaceably, continuously, and under claim of right adverse to the owner of the soil, and with his knowledge and acquiescence, used a way over the lands of another for as much as 15 years
i. Quoting Grinestaff v. Grinestaff
3. Estoppel?
4. Requires permission or acquiescence plus reliance (substantial expenditure of money or improvements)
5. Holbrook says you can’t block this because I have a legal right to go across this land
6. The court finds an easement by estoppel
7. Starts with a license, but then there is reliance
8. Just a license by itself isn’t enough; need the reliance
9. If you allow an easement by oral agreement, a lot of uncertainty
a. What if the land is sold?
10. This is an action to establish a right to the use of a roadway, which is over the unenclosed, hilly woodlands of another
11. The claimed right to the use of the roadway is twofold:
a. By prescription and by estoppel
12. Both issues are heatedly contested
13. The evidence is in conflict as to the nature and type of use that had been made of the roadway
14. The lower court determined that a right or the use of the roadway by prescription had not been established, but that it had been established by estoppel
15. The landowners, feeling themselves aggrieved, appeal
16. We will consider the two issues separately
17. It has long been the law of this commonwealth that:
a. An easement, such as a right of way, is created when the owner of a tenement to which the right is claimed to be appurtenant, or those under whom he claims title, have openly, peaceably, continuously, and under a claim of right adverse to the owner of the soil, and with his knowledge and acquiescence, used a way over the lands of another for as much as 15 years
18. There is no evidence of any probative value which would indicate that the use of the haul road during that period of time was either adverse, continuous, or uninterrupted
19. The trial court was fully justified, therefore, in finding that the right ot use of this easement was not established by prescription
20. As to the issue of estoppel, we have long recognized that a right to the use of a roadway over the lands of another may be established by estoppel
21. In the present case the roadway had been used since 1944 by permission of the owners of the servient estate
22. The evidence is conflicting as to whether the use of the road subsequent to 1965 was by permission or by claim of right
23. Appellees content that it had been sued by them and others without the permission for appellants
24. On the other hand, it is contended by appellants that the use of the roadway at all times was by their permission
25. The evidence disclosed that during the period of preparation for the construction of appellees’ home and during the time the house was being built, appellees were permitted to use the roadway as ingress and egress for workmen, for hauling machinery and material to the building site, for construction of the dwelling, and for making improvements generally to the remedies
26. Further, the evidence reflects that after construction of the residence, which cost $25,000, was completed, appellees continued to regularly use the roadway as the had been doing
27. Appellant J.S. holbrook testified that in order for appelles to get up to their house he gave the permission to use and repair the roadway
28. They widened it, but in a culvert and graveled part of it with red dog, als known as cinders, at a cost of approximately $100
29. There is no other location over which a rodway could reasonably be built to provide an outlet for appelles
30. No dispute had arisen between the parties at any time over the use of the roadway until the fall of 1970
31. Appellants J.S. Holbrook contends that he wanted to secure a writing rom the appelles in order to relieve him from any responsibility for any damage that might happen to anyone on the subject road
32. On the other hand, Mrs. Holbrook testified that he writing was desired to avoid any claim which may be made by appelles of a right to the use of the roadway
33. Appelles testified that the writing was an effort to force them to purchase a small strip of land over which the roadway traversed, for the sum of $500
34. The dispute was not resolved and appellants erected a steel cable across the roadway to prevent its use and also constructed no-trespassing signs
35. Shortly thereafter, the suit was filed to require the removal of the obstruction and to declare the right of appelles to the use of the roadway without interference
36. The use of the roadway by appelles to get to their home from the public highway, the use of the roadway to take in heavy equipment and material and supplies for construction of the residence, the general improvement of the premise, the maintenance of the roadway, and the construction by apelles of a $25,000 residence, all with the actual consent of appellants or at least wit their tacit approval, clearly demonstrates the rule laid down in the Lashley case, that the license to use the subject roadway may not be revoked
37. The evidence justifies the finding of the lower court that he right to the use of the roadway had been established by estoppel
38. The judgement is affirmed
vi. Van Sandt v. Royster
1. Van Sandt v. Royster: Lateral sewer runs to main line - land split and sold by original owner. Implied by prior use:
a. Apparent and continuous use of portion of tract at time divided (in use originally)
b. Reasonably necessary for use & enjoyment of parcels
c. Was it apparent at the time? Yes, and obviously reasonably necessary.
d. Did buyers have notice? - yes because the modern plumbing was enough to show they must have known if connected somehow
i. Apparent and continuous and reasonably necessary, requires some notice (not actual, but apparent/reasonable)
2. Was an easement created? No express easement
3. Another theory?
4. Implied by prior use
a. Apparent and continuous use of portion of tract when divided (the Quasi - easement)
i. Description
ii. A word that describes a situation
iii. Only need to use that term to describe the situation before a person divides their parcel
b. Reasonably necessary to use and enjoyment
5. Apparent at time? Yes and other elements satisfied
6. If an easement was created, did buyers have notice?
7. Court says YES (so the apparent nature of the easement comes up again to address this other proposed basis for finding easement not applicable)
8. Guy finds his basement flooded
9. Now the question is that this guy doesn’t want everyone’s sewer running under his house
10. So was there an easement implied in the sale of his house, even though it wasn’t explicit in the contract
11. One argument from P
a. Easement was never created
b. If someone isn’t given notice about some property right, that could have been recorded, they don’t take that thing
12. What do you need to create an easement by prior use?
a. Severance of a large parcel into another parcel
i. This happened
b. Apparent, continuous use at the time the parcels are seperated
i. Was the sewer apparent at the time of severance
ii. What makes it apparent?
iii. Apparent doesn’t necessarily mean visible
c. Reasonable necessity for that use
13. The discussion of this was implied by reservation or grant is important
14. Was an easement created? No express easement
15. Another theory?
16. Implied by prior use
a. Apparent and continuous use of portion of tract when divided (the Quasi - easement)
b. Reasonably necessary to use and enjoyment
17. Apparenment at time? Yes and other elements satisfied.
18. If an easement was created, did buyers have notice?
19. Court says Yes (so the apparent nature of the easement comes up again to address this other proposed basis for finding easement not applicable.
20. Question: reservation v. Grant
a. Should we require a higher showing of necessity for reservations? Court describes various approaches:
i. Reservation not allowed at all
ii. Treated the same
iii. Requires strict necessity (instead of reasonable)
iv. One factor among several (iapproach chosen by this court)
21. It’s enough to know the difference between a reservation and a grant, but don’t need to memorize the factors
22. The action was brought to enjoin defendants from using and maintaining an underground lateral sewer drain through and across P’s land
23. The case was tried by the court, judgement was rendered in favor of Ds, and P appeals
24. The refusal of Ds to cease draining and discharging their sewage across P’s land resulted in this lawsuit
25. The drain pipe in the lateral sewer was several feet under the surface of the ground
26. There was nothing visible on the ground in the rear of the house to indicate the existence of the drain or the connection of the drain with the houses
27. As a conclusion of law the court found that an appurtenant easement existed in the said lateral sewer as to all three of the properties involved in the controversy here
28. P’s prayer for relief was denied and it was decreed that P be restrained from interfering in any way with the lateral drain or sewer
29. P contends that the evidence fails to show that an easement was ever created in his land, and, assuming there was an easement created as alleged, that he took the premises free from the burden of the easement for the reason that he was a bona fide purchaser without notice, actual or constructive
30. Ds contend:
a. That an easement was created by implied reservation on the severance of the servient from the dominant estate of the deed from Mrs. Bailey to Jones
b. There is a valid easement by prescription
31. As an easement is an interest which a person has in land in the possession of another, it necessarily follows that an owner cannot have an easement in his own land
32. However, an owner may make use of one part of his land for the benefit of another part, and this is very frequently spoken of as a quasi easement
a. When one thus utilizes part of his land for the benefit of another part, it is frequently said that a quasi easement exists, the part of the land which is benefited being referred to as the quasi dominant tenement and the part which is utilized for the benefit of the other part being referred to as the quasi servient tenement
b. The so-called quasi easement is evidently not a legal relation in any sense, but the expression is a convenient one to describe the particular mode in which the owner utilizes one part of the land for the benefit of the other
c. If the owner of land, one part of which is subject to a quasi easement in favor of another party, conveys the quasi dominant tenement, an easement corresponding to such quasi easement is ordinarily regarded as thereby vested in the grantee of the land, provided, it is said, the quasi easement is of an apparent, continuous and necessary character
33. Many American courts of high standing assert that the rule regarding implied grants and implied reservations is reciprocal and that the rule applies with equal force and in like circumstances to both grants and reservations
34. On the other hand, perhaps a majority of the cases hold that in order to establish an easement by implied reservation in favor of the grantor the easement must be one of strict necessity, even when there was an existing drain or sewer at the time of the severance
35. We are inclined to the view that the circumstance that the claimant of the easement is the grantor instead of the grantee, is but one of many factors to be considered in determining whether an easement will arise by implication
36. An easement created by implication arises as an inference of the intentions of the parties to a conveyance of land
37. The inference is drawn from the circumstances under which the conveyance was made rather than from the language of the conveyance
38. The easement may arise in favor of the conveyor or the conveyee
39. At the time John J. Jones purchased lot 19 he was aware of the lateral sewer and knew that it was installed for the benefit of the lots owned by Mrs. Bailey, the common owner
40. The easement was necessary to the comfortable enjoyment of the grantor's property
41. If land may be used without an easement, but cannot be used without disproportionate effort and expense, an easement may still be implied in favor of either the grantor or grantee on the basis of necessity alone
42. This is the situation as found by the trial court
43. Neither can it be claimed that P purchased without notice
44. At the time P purchased the property he and his wife made a careful and thorough inspection of the property
45. They knew the house was equipped with modern plumbing and that the plumbing ahd to drain into a sewer
46. Under the facts as found by the court, we think the purchaser was charged with notice of the lateral sewer
47. It was an apparent easement as that term is used in the books
48. The author of the annotating on easements by Implication states the rule as follows:
a. While there is some conflict of authority as to whether existing drains, pipes, and sewers may be properly characterized as apparent, within the rule as to apparent or visible easements, the majority of the cases which have considered the question have taken the view that appearance and visibly are not synonymous, and that the fact that the piep, sewer, or drain may be hidden underground does not negative its character as an apparent condition
b. At least, where the appliance connected with hand leading to it are obvious
49. As we are clear that an easement by implication was created under the facts as found  by the trial court, it is unnecessary to discuss the quesito of prescription
50. The judgment is affirmed
vii. Othen v. Rosier
1. Othen v. Rosier: Rosiers build levee stopping Othen from using road. Was there strict necessity at the time the parcels were divided? Problem for Othen is that he can’t show necessity at the time the parcel was conveyed; Hill had a HUGE amount of land and could use any route and Othen needs to show this road was necessary for Hill to use when he sold it.
a. Prescription? Is he adverse? Left for nearly a year, didn’t always use THAT exact road, and far from exclusive use (tenants, workers, etc. using it). Rosiers painting themselves and using gates, etc. - permissive use only!
2. Two theories:
a. By necessity
3. Strict necessity required
4. At time of parcel division
a. What is the problem for Othen on this theory
5. Prescription
a. What prevents Othen from showing prescription?
6. Petitioner, Albert Othen, brought this suit to enforce a roadway easement on lands of respondents, Estella Rosier et al., claiming the easement both of necessity and by prescription
7. The land of both parties is a part of the Tone Survey fo 2493 acres, all of which was formerly owned by one Hill
8. Before Othen bought his 60 acres in 1904 he had lived on it for two years as a tenant and had moved away for about a year
9. And he has continuously used the disputed roadway to get to and from the highway form and to his home
10. It seems undisputed that the Rosiers made whatever repairs were necessary to keep the land usable
11. And, so far as the record shows, nobody else recognize any bolgiation or claimed any right so to keep it
12. To remedy that situation the Rosiers caused a levee 300 feet long to be constructed as close as possible to the south fence of the lane, with something like half of it in the lane and the other half curving southeasterly into the 16.31 acres
13. This levee impounded the waters draining southward off Rosiers’ 100 acres and made the lane so muddy that for weeks at a time it was impassable except by horseback, thereby, Othen alleged, depriving him of ingress and egress to and from his farm
14. So he filed this suit praying a temporary writ of injunction enjoining the Roseiers form further maintaining this levee and a mandatory writ of injunction commanding and enjoining and restraining the said defendant from further interfering with his use of such easement and roadway and for damages
15. The trial court found that Othen had an easement of necessity and adjudged it to him upon, over and across land of the Rosiers beginning at the north east corner of the 16.31 acres and extending westward along the said 16.31 acre tract and having a width of aprixmately 40 feet to a point in its north boundary immediately east of the northwest corner of the 16.31 acres, thence across that boundary line and westward along the south boundary line of Rosiers’ 100 acres to its southwest corner and into the Belt Line Road
16. The judgement further ordered the Rosiers to take such action as is necessary to put said easement and roadway, so described, in as usable a condition as some ws prior the erection of said levee
17. The Court of Civil Appeals concluded that Othen has no easement either of necessity or by prescription and rendered judgement for the Rosiers
18. That conclusion is attacked here in two points of error
19. In 28 C.J.S, Easements, it is made clear that  before an easement can be held to be created by implied reservation it must be shown:
a. That there was a unity of ownership of the alleged dominant and servient estates
b. That he roadway is a necessity, not a mere convenience; and
c. That the necessity existed at the time of severance of the two estates
20. Under the foregoing authorities, Othen’s claim to an implied reservation of an easement in a roadway means that when Hill, the original owner, sold the 116.31 acres to the Rosiers it was then necessary, not merely convenient, for him to travel over it form the 113 acres now owned by Othen in order to get to and from the BeltLine Road
21. Under the record before us we cannot hold that petitioner has shown any implied easement ast o the 100 acres by reason of the deed of August 26, 1896, because the record nowhere shows that the roadway along the south line of the 100 acres was a necessity on the date of that deed, rather than a mere convenience
22. The burden to prove that was on Othen
23. So, for all the record show, Hill may easily have been able to cross the 53 acres and around north of the 100 acres on to the Belt Line Road, or he may eas easily have been able to go from the 16.31 acres southwesterly to htat road across land which he still owned
24. Certainly Othen should have excluded any such possibly by proof if he would raise an implied reservation in derogation of the warranties in Hill’s deed date August 26, 1896
25. Rights claimed in derogation of the warranties are implied with great caution, hence they should be made clearly to appear
26. What we have said determines Othen’s claim to a way of necessity
27. Such an easement necessarily can arise only from an implied grant or implied reservation
28. This results from the rule that the mere fact that the claimant’s land is completely surrounded by the land of another does not, of itself, give the former a way of necessity over the land of the latter, where there is no privity of ownership:
a. It is dependent upon an implied grant or reservation, and cannot exist unless it is affirmative shown that there was formerly unity of ownership of the alleged dominant and servient estates, for no one can have a way of necessity over the land of a stranger
b. Necessity alone, without reference ot any relations between the respective owners of the land, is not sufficient to create such a right
29. Petitioner's other point complaints of the holding of the Court of Civil Appeals that, as a matter of law, he has no easement by prescription
30. An important essential in the acquisition of a prescriptive right is an adverse use of the easement
a. Generally, the hostile and adverse character of the user necessary to establish an easement by prescription is the same as that which is necessary to establish title by adverse possession
b. If the enjoyment is consistent with the right of the owner of the enement, if confers no rights in opposition to such ownership
31. Therefore, the same authority declare:
a. The rule is well settled that use by express or implied permission or license, no matter how long continued, cannot ripen into an easement by prescription, since user as of right, as distinguished from permissive user, is lacking
32. Under those facts, we conclude that Othen’s use of the roadway was merely permissive, hence constitute only a license, which could not and did not ripen into a prescriptive right
33. But Othen insists that he had prescriptive title of 10 years to the easement before the ane was fenced and the gate opening into the BeltLine Road were selected in 1906, because at least since 1895 and probably since 1893 said roadway has been established and claimed by petitioner and others
34. Othen testified that about 1900 he moved onto the 113 acres in question as a tenant and lived there two years, moved away for about 11 months, then bought it and move back
35. It is obvious that he did not sue the roadway in any way for any period of 10 years prior to 1906
36. The testimony as to its use by Othen’s predecessors is, in our opinion, too vague and uncertain to amount to any evidence of prescriptive right other roadway decreed by the trial court
37. It cannot be said that this showed only a slight divergence in the directions taken by the roadway before 1904, therefore Othen did not discharge his burden of showing that his predecessors’ adverse possession was in the same place and within the definite lines  claimed by him and fixed by the trail court
38. Moreover, since hill did not part with his title to Othen’s alleged dominant estate until 1897 (as to the 60 acres) and until 1899 (as to the 53 acres) and did not part with his title to 16.31 acres of the Rsoiers’ alleged servient estate until 1899, Othen could not under any circumstances have perfected prescriptive title to a roadway easement on the 16.31 acres prior to 1906
39. Since a person cannot claim adversely to himself, the courts uniformly maintain that the prescriptive period does not begin to run while the dominant and servient tracts are under the same ownership
40. It follow that the judgment of the Court of Civil Appeals is affirmed
viii. Brown v. Voss
1. Brown v. Voss: Browns buy parcel “C” and want to build a house that crosses the property line of B and C; they have an easement between parcels A and B but not to C - legally, it IS a misuse of the easement but at trial they refuse the injunction because no increased burden on Voss.
a. They limit Brown’s use only to single family home to allow the easement to continue
b. Though it was technically wrong, they got $1 in damages and did not challenge that ruling; the trial court has discretion over whether to enjoin because it is an equitable remedy.
2. Brown v. Voss - other parcels?
a. Easements extend only to servient tenement
b. Black Letter Rule: does not extend to other parcels
c. How does the court in Brown v. Voss deal with the black letter rule? Does it follow the rule?
3. The question posed is to what extent, if any, the holder of a private road easement can traverse the servient estate to reach not only the original dominant estate, but a subsequently acquired parcel when those two combined parcels are used in such a way that there is no increase in the burden on the servient estate
4. The trial court denied the injunction sought by the owners of the servient estate
5. The Court of Appeals reversed
6. We reverse the Court of Appeals and reinstate the judgment of the trail court
7. The easement in this case was created by express grant
8. Accordingly, the extent of the right acquired is to be determined from the terms of the grant properly construed to give effect to the intention of the parties
9. By the express terms of the 1952 grant, the predecessor owners of apracle B acquired a private road easement across parcel A and the right to use the easement for ingress to and egress from paracle B
10. Both Plaintiffs and defendants agree that the 1952 grant created an easement appurtenant to parcel B as the dominant estate
11. Thus, Ps, as owners of the dominant estate, acquired rights in the use of the easement for ingress to and egress from parcel B
12. However, Ps have no such easement rights in connection with their ownership of parcel C, which was not a part of the original dominant estate under the terms of the 1952 grant
13. As a general rule, an easement appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other parcels owned by him, whether adjoining or distinct tracts, to which the easement is not appurtenant
14. Ps, nonetheless, content that extension of the use of the easement for the benefit of nondominant property does not constitute a misuse of the easement, where as here, there is no evidence of an increase in the burden on the servient estate
15. We do not agree
16. If an easement is appurtenant to a particular parcel of land, any extension thereof to other particles is an issue of the easement
17. Under the express language of the 1952 grant, Ps only have rights in the use of the easement for the benefit of parcel B
18. Although, as Ps contend, their planned use of the easement to gain access to a single family residence located partially on parcel B and partially on parcel C is perhaps no more than technical misuse of the easement, we conclude that it is misuse nonetheless
19. However, it does not follow from this conclusion alone that defendants are entitled to injunctive relief
20. Since the awards of $1 in damages were not appealed, only the denial of an injunction to defendants is in issue
21. Some fundamental principles applicable to a request for an injunction must be considered:
a. The proceeding is equitable and addressed to the sound discretion of the trial court
b. The trial court is vested with a broad discretionary power to shape and fashion injunctive relief to fit the particular facts, circumstances, and equiaties of the case before it
i. Appellate courts give great weight to the trial court’s exercise of that discretion
c. One of the essential criteria for injunctive relief is actual and substantial injury sustained by the person seeking the injunction
22. The trial court found as facts, upon substantial evidence, that plaintiffs have acted reasonably in the development of their property, that there is and was no damage to the Ds from Ps’ use of the easement, that there was no increase in the volume of travel on the easement, that there was no increase in the burden on the servient estate, that Ds sat by for more tha na year while Ps expended more than $11,000 on their project, and that Ds’ counterclaim was an effort to gain leverage against Ps’ claim
23. In addition, the court found from the evidence that Ps would suffer considerable hardship if the injunction were granted whereas no appreciable hardship or damages would flow to Ds from its denial
24. Finally, the court limited Ps’ use of the combined parcels solely to the same purpose for which the original parcel was used - i.e., for a single family residence
25. Neither this court nor the Court of Appeals may substitute its effort to make findings of fact for those supported findings of the trial court
26. Therefore, the only valid issue is whether, under these established facts, as a matter of law, the trial court abused its discretion nin denying Ds’ request for injunctive relief
27. Based upon the equities of the cse, as found by the trial court, we are persuaded that  the trial court acted within its discretion
28. The Court of Appeals is reversed and the trial court is affirmed
29. Dissent
a. The majority correctly finds that an extension of this easement to nondominant property is a misuse of the easement
b. The majority, nonetheless, holds that the owners of the servient estate are not entitled to injunctive relief
c. I dissent
30. The majority grants the privilege to extend the agreement to non dominant property on the basis that the trial court found no appreciable hardship for damage to the servient owners
31. However, as conceded by the majority, any extension of the use of an easement to benefit a nondominant estate constitutes a misuse of the easement
32. Misuse of an easement is a trespass
33. The Browns’ use fo the easement to benefit parcel C, especially if they build their home as planned, would involve a continuing trespass for which damages would be difficult to measure
34. Injunctive relief is the appropriate remedy under these circumstances
35. Thus, the fact that an extension of the easement to nondominant property would not increase the burden on the servient estate does not warrant a denial of injunctive relief
36. The Browns are responsible for the hardship of creating a landlocked parcel
37. They knew or should have known from the public records that he easement was not appurtenant to parcel C
38. In encroachment cases this factor is significant
39. In addition, an injunction would not interfere with the Browns’ right to use the easement as expressly granted, i.e., for access to parcel B
40. An injunction would merely require the Browns to acquire access to parcel C if they want to build a home that straddles parcels B and C
41. One possibility would be to condemn a private way of necessity over their existing easement in an action under RCW 8.24.010
42. I would affirm the Court of Appeals decision as a correct application of the law of easements
43. If the Browns desire access to their landlocked parcel they have the benefit of the statutory procedure for condemnation of a private way of necessity
44. Objection to Brown v. Voss
a. Brown v. Voss, which departs from the traditional rule that an easement may not be used in connection with a nondominant estate and that any such use is subject to an injunction, has been the subject of a fair amount of commentary, both pro and con
b. Professor Lee Strang endorses the Brown view so long as no unreasonable burden on the servient estate results and so long as the benefits to the dominant estate outweigh the burdens of the servient estate
c. Professor Stewar Sterk also supports the Brown approach but for different, broader reasons
d. Sterk argues that in case where the use exceeds the scope of an easement, liability rules are more efficient than property rules because of high search costs
e. The owner of the dominant estate is unlikely to be aware of the traditional legal rule and resolving uncertainty about the scope of her rights involves costs that are high relative to the harm done to the servient estate
f. There are several potential objections not the Brown approach
g. One concern is that by giving the power of private eminent domain to the dominant estate owner, the Brown rule eliminates any need for htep parties to negotiate to a consensual solution
h. Parties do not always negotiate even under the traditional rule (they did not in Brown itself, as professor Samuels’s article indicates), but that rule at least creates an incentive for them to do so
i. Second, with respect to Brown itself, it is doubtful that lto C, the nondominant estate, would have been landlocked had the court granted an injunction not Voss
j. As Professor Samuels indicates, lot C had access to State Road 101
k. Moreover, ti is difficult to believe that Voss should have sold an extension of the easement to include lot C for only one dollar, the amount of damages that the court awarded
45. Subdivision of dominant tenements
a. Suppose that the owner of the dominant tenement wants to subdivide her land into 100 subdivision tracts
b. Will each tract have the right to use the easement over the servient tenement?
c. Restatement Third of Property says:
i. The holder of an easement or profit is entitled to use the servient estate in a manner that is reasonably necessary for the convenient enjoyment of the servitude
ii. The manner, frequency, and intensity of the use may change over time to take advantage of developments in technology and to accommodate normal development of the dominant estate or enterprise benefited by the servitude
iii. Unless authorized by the terms of the servitude, the holder is not entitled to causes unreasonable damage to the servient estate or interfere unreasonably with its enjoyment
d. The comment ot this section points out that what is normal development for an area changes over time and what may be considered abnormal at any one time may become normal at a later time
e. Note also that under the Restatement provision quoted above the use of an easement may change over time to take advantage of new technological developments, unless language in the grating instrument provides otherwise
46. Private condemnation as a solution?
a. As the dissenting opinion in Brown pointed out, Washington state has a statute permitting private condemnation actions
b. Under this statute, if the Browns' lot was in fact landlocked, they could condemn a right of way across Voss’s land
47. Scope of easements of way
a. A private easement of way does not usually permit the easement owner to install on the easement aboveground or underground utilities, such as electrical lines and sewer pipes
b. Most courts hold such uses are not reasonably foreseeable by the parties
c. Such courts view the purpose of the easement of way as entrance and exit of people and vehicles
d. If an easement of way were viewed as providing general access to the dominant estate, should utilities be permitted?
48. Changes in location
a. Suppose O grants A an easement of way over Blackacre, which O owns, to reach adjacent land owned by A
b. The easement location is fixed by mutual agreement
c. Subsequently O proposes to change the location of the easement, at O’s expense, in order to facilitate development of O’s land
d. A objects
e. What result?
f. The established rule is that the location of an easement, once fixed by the parties, cannot be changed by the servient owner without permission fo he dominant owner
g. Restatement Third of property changes this rule
h. It grants the servient owner the right to make reasonable changes in the location nor dimensions of an easement to permit normal sue and development of the servient estate, but only if the changes do not:
i. Significantly lessen the utility of the easement;
ii. Increase the burdens on the owner of the easement in its use and enjoyment; or
iii. Frustrate the purpose for which the easement was created
i. This is a default rule
j. It does not apply if the parties have provided otherwise
k. The rule is followed in several modern decisions
49. Scope of prescriptive easements
a. A prescriptive easement is not as broad in scope as an easement created by grant, by implication, or by necessity
b. Although the uses of a prescriptive easement are not confined to the actual uses made during the prescriptive period, the uses made of a prescriptive easement must be consistent with the general kind of use by which the easement was created and with what the servient owner might reasonably expect to lose by failing to interrupt the adverse use
c. For example, a prescriptive easement acquired by pedestrian traffic or by herding livestock with men and horse across land has been held not usable by motor vehicles
d. Anyone who does not think there is a significant difference between horses and motorcycles may wish to ponder why it is that  carriages in central Park are pulled by horses, not Hondas
50. A solution for landlocked owners?
a. Go back to Othen v. Rosier
b. Does Brown v. Voss show a way out of the problem of the landlocked owner’s dilemma in that case?
c. Using the terminology discussed in the last chapter, we can note that the court in Brown protected the servient tenement with a liability rule (damages) rather than a property rule (injunction)
d. Could not the same approach have been used in Othen?
b. Negative Easements; Real Covenants and Equitable wServitudes
i. Real Covenants and Equitable Servitudes: promises to do or not to do something on burdened parcel that applies to successive owners
1. Covenants used to control use of land (CC&Rs - covenants, conditions, and restrictions)
a. Covenants create different problems
i. When they will be passed on is different than easements
ii. Don’t automatically run with the land the way easements do
iii. So we will look to when they flow with the land
iv. Burden side
1. The equivalent of the servient tenement
2. The person who is having to be limited by the covenant
v. Benefit side
1. The person who is claiming they can enforce the covenant
vi. Subdivision
1. Depending on who in the neighborhood is suing and who is being sued, the burden and benefit side might change
vii. Distinction between a negative and positive covenants
1. Most of what we will see are negative covenants
a. These are the ones that say you can’t do something
viii. Can be agreements between a couple people
ix. Or can be agreements between a community
1. In that situation, there will likely be a lot of parties who buy from the original subdivider
2. Have a fee simple interest in the land
3. Privity won’t be a huge issue
a. Horizontal and vertical privity
i. We want to look back at the original parties, and evaluate what happened when they made the covenant
ii. Apply to situations where there are original promisors, and then there are subsequent owners
iii. Asking questions to establish if there are sufficient burdens for the parties
x. Does the promise touch and concern the land
1. When the rights of the land owner are somehow affected by the covenant
2. Something limiting the type of use you can put the land to
xi. How do we figure out what the parties’ intent was?
1. Look at the original agreement itself
2. Look at the language, and see what they intended
3. Might have to go outside the agreement, but need to see if they intended for subsequent owners to be burdeneded or benefited by the covenant
xii. How do we enforce the promise
1. Might be enforced as a real covenant or equitable servitude
2. Real covenant
a. Enforcing it at law
3. Equitable servitude
a. Enforcing it at equity
4. Practically, the difference in the enforcement changes the remedy you are seeking
5. Each state has concepts as what counts as a legal remedy and what counts as an equitable remedy
6. If you are looking for damages, you are seeking to enforce a real covenant
7. If you are looking for an injunction, that is an equitable remedy
xiii. Difference between an easement and a covenant
1. An easement is something like an easement of way
a. Cross someone's land
2. Can be like running a utility line across land
3. With the covenants, the creation is different
4. Easements give the holder of the easement the right to go on someone else's land and do something
5. A covenant could be preventing someone from doing something on their own land
a. Not a right to go on their land, but stop them from doing something
b. Thwarted by the law courts’ refusal to recognize new types of negative easements, landowners turned - in the early nineteenth century - to the law of contracts
c. The law had, however, developed one exception to the rule of non assignability
d. Where there is privity of estate, the judges held, the contract is enforceable by and against assignees, at least as to certain promises
e. It had long been established that privity of estate existed between a landlord can a tenant and that most covenants in leases would run with the land
f. They would be enforceable by and against a successor landlord or a successor tenant
g. To this day, the burden of a covenant between landowners will not run at law in England
h. Thus a promise by A to B not to permit something is not enforceable at law against the successor owner
i. Unlike the English courts, American courts did not define privity of estate to include only a landlord-tenant relationship
j. They permitted, under varying circumstances, covenants to run in favor of and against successor owners
k. They developed the American real covenant, a promise respecting the use of land that runs with the land at law
l. Note that there are two ends of the covenant, the benefit end originally held by A and the burden end originally held by B
m. The burdened parcel is the servient tenement
n. If A conveys Whiteacre to D, and B still owns Blackacre and constructs the factors, and D sues B, D must allege that the benefit runs to D
o. The burden remains with B, the original promisor
p. If B conveys Blackacre to C, who constructs the factory, and A, still owning Whiteacre, sues C, A must allege that the burden run to C
q. if , as in the diagram above, both Whieacre and Blackacre are conveyed to D and C respectively, and D sues C, D must allege that both the burden and the benefit run
r. It is important to keep in mind whether the running of the beeift or the running of the burden is involved in the case because the test for running of the burden is traditionally more onerous than the test for running of the benefit
s. Observe that in the diagram we have two types of privity of estate that we shall discuss:
i. Horizontal privity, meaning privity of estate between the original convenating praties; and
ii. Vertical privity, meaning privity of estate between one of the covenant parties and a successor in interest
t. These are called horizontal and vertical privity because, probably, countless law professors have put the above diagram on the blackboard to analyze the issues
2. Easements, once established, become a property right that runs with the land; covenants have a higher burden for when you step into shoes of party to agreement
a. Difference in real covenant vs. equitable servitude is in how it’s enforced:
i. RC = damages, legal remedy
ii. ES = injunction, equitable remedy
1. Can ask to enforce as both if you meet the burden
b. Easements
i. In the broad category of servitudes
1. A method of controlling someone else’s use of their land
ii. Once you establish an easement, it goes and continues to subsequent owners and possessors until the easement ends
iii. There is a list in the book on how an easement can end:
1. Can have an express end stated in the easement
2. The parties can agree to an ending
a. Buy out
b. Write it out that one party is ending it
3. By estoppel
4. By the two estates merging
iv. Short of this list, it continues and passes to subsequent owners
3. Real covenant requires writing, while equitable servitude may be inferred from common scheme (Sanborn reciprocal negative easement)
a. Privity for real covenants
i. Burden
ii. Benefit
iii. Horizontal privity: successive interest/mutual interest
iv. Vertical privity
1. Full: succeeds to same state
4. Potential requirements:
a. Creation: writing (I promise on behalf of all heirs and assigns…)
i. Creation
1. Real covenants require a writing
2. Equitable servitude will sometimes be inferred from a common scheme (e.g., Sanborn)
b. For running:
i. Intent - original promising parties intend it to run for future holders
ii. Notice: subsequent owner must have notice
iii. Touch & concern: must have to do with the land (Runyon & Neponsit)
iv. Vertical Privity: successors to the estate
1. Just what does vertical privity mean?
2. Conventionally, it is said that under the law of real covenants the burden and the benefit run with estates in land, not with the land itself
3. With respect to the vertical privity requirement, this is understood to mean that a covenant is enforceable at law by and against remote parties only if those parties have succeeded to the original parties’ estates in the land in question
4. But there is a qualification to this point
5. The vertical privity requirement applicable to the running of burdens is different from - and more demanding than - the requirement applicable to the running of benefits on the burden side, the covenant is enforceable only against someone who has succeeded to the same estate as that of the original promisor
6. If the promisor had a fee simple, the party against whom enforcement is sought must have succeeded to that fee simple estate
7. Hence, the burden of a real covenant does not run to, that is, is not enforceable at law against, an adverse possessor because an adverse possessor does not succeed to the original owner’s estate but takes a new title by operation of law
8. A more relaxed standard is used for the running of the benefit, however
9. The promise is enforceable by a person who succeeds to the original promisee’s estate or to a lesser interest carved out of that estate
v. Horizontal privity: conveyance of interest in land between original contracting parties
1. Analogizing to the fact that the landlord transferred an estate to the tenant, courts defined horizontal privity of estate between landowners to be a successive (grantor-grantee) relationship
2. Giving privity this meaning allows enforcement of the covenant against successors when the covenant is created in contention with the transfer of some other interest in land, for example, a deed conveying a fee simple, but not otherwise
3. The requirement of horizontal and vertical privity of estate ordinarily creates no problem in enforcing restrictions on lots in a subdivision
4. The subdivier who imposes the restrictions in a deed is in horizontal privity of estate with the original promisor, and the other lot owners, being in vertical privity with the subdividers, succeed to the benefits and burdens of the covenant
5. Outside of the subdivision context, the requirement of privity of estate may frustrate the intention of the parties
6. A real covenant can be a negative promise (a promise not to do an act) or an affirmative promise (a promise to do an act)
7. A covenant is not enforceable against an assignee who has no notice of it
c. A real covenant must be created by a written instrument signed by the covenantor
d. It is an interest in land within the meaning of the Statute of Frauds
e. If the deed creating a real covenant is signed by the granto only, and it contains a promise by the grantee, thep promise is enforceable against the grantee
f. The grantee is bound by the act of accepting such a deed
g. A real covenant cannot arise by estoppel, impliciation, or prescription, as can an easement
h. Similarly, an equitable servitude is an interest in land
i. But unlike a real covenant, it may be implied in equity under certain limited circumstances
j. An equitable servitude, which arise out of ap rosmie, cannot be obtained by prescription
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5. Strict Vertical Privity: entirety of your estate. Note: do NOT need to do running analysis with easements….
ii. Negative Easements: A negative easement is the right of the dominant owner to stop the servient owner from doing something on the servient land
1. Negative easements limited
a. Common law list closed in England; four only:
i. Blocking windows
ii. Interfering with air flowing to land via a defined channel
iii. Removing building support
iv. Interfering with flow of an artificial stream
b. US - Mostly follows English model, through occasionally allows additional ones, e.g., view, solar
2. Prior to Queen Victoria’s reign, English courts had recognized four types of negative easements:
a. The right to stop your neighbor from:
i. Blocking your windows
ii. Interfering with air flowing to your land in a defined channel
iii. Removing the support of your building (usually be excavating or removing a supporting wall); and
iv. Interfering with the flow of water in an artificial stream
3. If the judges had let the list of negative easements expand naturally with the changes taking place in urban development, the excessive complexity characterizing the law of servitudes may never have developed
4. But the expansion of the English law of easements was curbed in the first half of the nineteenth century
5. Judges, for several reasons, were not disposed to permit the creation of new types of easements, negative easements in particular
6. First, England was without an effective system of public records of land titles until 1925, and the purchaser of land was bound by its servitudes regardless of notice, actual or constructive
7. Second, the traditional negative easements could arise by prescription in England
8. A final objection to negative easements was conceptual
a. From the time of the Year Books, English judges had a hard time deciding whether negative obligations should be analyzed as easements or as covenants
b. An easement would be created only by grant
c. From this it was deduced that a right in land could not be an easement unless it could be pictured as an intelligible object of a grant
d. English judges found it difficult to picture, in their minds, a negative right being granted form A to B
e. Judges could imagine an affirmative easement (for example, a right of way) being granted from A to B, because B was given the right to do an affirmative action A’s land
f. On the other hand, a negative easement resembled an obligation of A
g. If A purported to grant to B the right not to have a piggery on A’s land, B’s rights depended on the behavior of A
h. A negative right thus seemed more naturally to be acquired by a covenant, that is, by a promise by A that A would not estblaihs a piggery on A’s land
9. Two of the conditions that influenced, and perhaps justified, the English law of servitudes did not exist in the US in the 19th century, when the English law crossed the Atlantic
10. The third objection to negative easements - that they cannot be conceptualized as the subject of a grant - could also have been overcome
a. This is merely a peculiar and entirely unnecessary way of looking at the matter
b. Any negative restriction can be cast in terms of either a promise or a grant
c. A promise B that A will not put a piggery on A’s land
d. Whether rights are created in the form of a grant in the form of a promise, the resulting legal relationship (right in B, duty in A) is the important thing
e. Unless there is some overriding policy reason, a right created by promise should be created the sway as a right created by grant
11. American courts thus might have rejected the artificial English barriers to the creation of servitudes
12. They might have fashioned a law that enforced all servitudes of whatever type against subsequent purchaser with notice, in more or less the same manner as they enforce other interest in land against subsequent purchaser with notice
13. In short, they might have relied upon the market system to ensure that the bargains creating these servitudes were advantageous to affected parties and hence economically efficient
14. And courts might have relied on the recording system to protect subsequent purchasers and to find parties for whom release could be obtained, thus clearing servitudes form the land
15. And courts might have concentrated their talents on removing obsolete servitudes when the market did not function to remove them
16. But alas, they did not
17. In the main, American courts accepted the English restrictions on creating new types of easements
18. Nonetheless, although the list of four negative easements is seemingly closed in England, it is not necessarily closed in the US
19. Now and then a new type of negative easement is recognized
20. Although the English law courts closed the books on negative easements 150 years ago, chancery soon thereafter began to enforce negative covenants between the parties as equitable servitudes
21. Equitable servitudes became the equivalent of negative easements, but subject to a different set of rules developed in chancery
22. The American courts followed suit
23. Today there is little pressure on the courts to expand the tradition list of negative easements because negative restrictions on land can be, and usually are, treated as equitable servitudes
24. American courts frequently refer to equitable servitudes as negative easements, acknowledging both the similarity of these interests and equity’s circumvention of the law
25. Restsamtent Third of Property treats negative easements as restrictive covenants
iii. Covenants Enforceable in Equity: Equitable Servitudes
1. Although in England the law courts, bound by the learning of the past, failed to respond positively to market demands for negative servitudes prohibiting some objectionable use enforceable against successor owners, the chancellor, by design or by result, came to the aid of the market in the famous case of Tulk v. Moxhay
2. The covenants in Tulk
a. The chancellor reasons that it would be inequitable for Elms, who bought the land at a price reflecting the burdens, to be able to charge his purchaser the price of unburdened land
b. He therefore enforced the negative covenant
c. Does this reasoning suggest that the other covenants should also be enforceable against the D?
d. Although in a few cases after Tulk v. Moxhay the court suggested it was prepared to enforce affirmative covenants, in 1881 it was settled in England that only negative covenants are enforceable as equitable servitudes
e. An equitable servitude was viewed as an interest in property analogous to a negative easement
f. In the US, as we shall see, affirmative obligations have been enforced as equitable servitudes
3. The traditional requirements for equitable servitudes
a. An equitable servitude, enforceable by an injunction as in Tulk, is a covenant respecting the use of land enforceable against successor owners or possessors in equity regardless of its enforceability at law
b. Equity requires that:
i. The parties intend the promise to run
ii. That a subsequent purchaser have actual or constructive notice of the covenant; and
iii. That the covenant touch and concern the land
c. Horizontal privity of estate is of no importance in equity
d. Nor is vertical privity required for the burden to run
e. All subsequent owners and possessors are bound by the servitude, just as they are bound by an easement
f. The benefit runs to all assignees
g. It may also run to adverse possessors, but this question has not been litigated
h. In some jurisdictions, however, a covenant made for the benefit of a third-party beneficiary cannot be enforced by the beneficiary unless he can show that he acquired title to his land from the original covenantee, either before or after the covenant was made
i. In these jurisdictions, privity of estate may be required in equity for enforcement of the benefit by the third party beneficiaries
4. Injunction or damages (or a different remedy)?
a. The traditional difference between real covenants and equitable servitudes relates to the remedy sought
b. The usual remedy for breach of a real covenant is damages in a suit at law
c. The usual remedy for breach of an equitable servitude is an injunction
d. Damages and injunctions are not the only remedies that plaintiffs may seek, however
e. As we will see in the Neponsit case, the P may seek enforcement of a lien, which is an equitable proceeding
f. Another possible remedy sometimes sought is a declaratory judgement
g. Under state law, the equitable or legal nature of a declaratory judgment proceeding varies from jurisdiction to jurisdiction
h. In jurisdictions where the proceeding is legal in nature the rules governing real covenants apply
i. Today, in most states, law and equity have merged, and a court in an equitable action for an injunction can give damages instead
5. The property theory of equitable servitudes
a. Although an equitable servitude started out as a promise enforced in equity, in the course of time it turned into an interest in land
b. Unlike a real covenant, which attaches to an estate in land, an equitable servitude sinks its tentacles into the soil, burdening the land itself and not the estate
c. What this means is that equitable servitudes have no privity requirement
d. In this respect they are like easements
e. One important consequence of the property theory is that, after the original promisor has conveyed the burdened land, thep romisor cannot be sued on the covenant, either in law or in equity
f. The original promisor has lost control of the land when she assigns her entire interest, and it would be unfair to penalize her for the conduct of some future owner
g. Concomitantly, the original promise may not enforce restrictions after he has conveyed the benefited land
iv. Tulk v. Moxhay
1. Tulk: convey Leicester square with promise to maintain the garden as space for residents; then conveyed to Moxhay without the restriction in the deed, but Moxhay did not know about it.
a. In equity, the court enjoins Moxhay from violating the restriction - if allowed without restriction, someone could buy at a discount with restriction and sell for profit immediately without.
i. Beneficial to the community if you can enforce promises made when the land is sold.
b. Win injunction, you can enforce promises without horizontal privity.
2. That this Court has jurisdiction to enforce a contract between the owner of land and his neighbour purchasing a part of it, that the latter shall either use or abstain from using the land purchased in a particular way, is what I never knew disputed
3. Here there is no question about the contract:
a. The owner of certain houses in the square sells the land adjoining, with a covenant from the purchaser not to use it for any other course than as a square garden
4. And it is now contended, not that the vendee could violate the contract, but that he might sell the piece of land, and that he purchaser for him may violate it without this Court having any power to interfere
5. If that were so, it would be impossible for an owner of land to sell part of it without incurring the risk of rendering what he retains worthless
6. It is said that, the covenant being one which does not run with the land, this court cannot enforce it
7. But the question is, not whether the covenant runs with the land, but whether a party shall be permitted to use the land in a manner inconsistent with the contract entered into by his vendor, and with notice of which he purchased
8. Of course, the price would be affected by the covenant, and nothing could be more inequitable than the original purchaser should be able to sell the property the next day for a greater price, in consideration of the assignee being allowed to escape from the liability which he had himself undertaken
9. That the question does not depend upon whether the covenant runs with the land is evident from this, that if there was a mere agreement and no covenant, this Court would enforce it against a party purchasing with notice of it
10. For if an equity is attached to the property by the owner, no once purchasing with notice of that equity can stand in a different situation from the party from whom he purchased
11. I think the cases cited before the Vice-Chancellor and this decision of the Master of the Rolls perfectly right, and, therefore, that this motion must be refused, with costs
v. Runyon v. Paley and Midgett Realty
1. Runyon: damages or injunction? Various transfers; restrictions in deeds from original owner of land “running with land, by whomsoever owned, until (conditions of development of surrounding area within certain distance…)”
a. Fee simple absolute, tenants by entirety. Original owner lives across and eventually dies; “mesne conveyances” (intermediate conveyances)
b. Waterfront property trying to build a hotel and two plaintiffs step in; one inherited the land of the original conveyor, and the other had bought their land free & clear before this other conveyance.
c. Court: to show real covenant must show that it affects legal rights as owners of land (touches & concerns - affects value, how to use land, etc…)
i. Here, restrictions & limits use of property while keeping residential nature (keeps up value of other land, possibly)
d. Privity of estate:
i. Horizontal: original covenanting parties covenanted as condition to transfer of land, in connection with transfer of land
ii. Vertical: chain of title to original covenanters
1. Runyon themselves did not receive the benefit because their deed transferred before the original covenant, so they do not get to go on. Other plaintiff, however, is free to proceed.
e. Intent of parties:
i. Somewhat ambiguous per court (though the writing is pretty explicit). Is it intended to benefit the land for all time? NOT ambiguous as to the burden. Defendants think it was only original covenanters benefit living across the waterfront, now dead.
ii. No general plan here, but circumstances still show intent of covenant was to benefit her heirs/assigns as well! (Runyon, on the other hand, fails here too)
f. Notice: easy - chain of title supplies notice (defendants try to argue no notice of enforceability by others; no dice - explicitly says “runs with land”!)
2. There is an express agreement in writing
3. They spell out exactly what the covenant is in this case
4. In between the Brughs conveyances, the Paleys  got the land and are planning on building condominiums with Midgett Realty
5. This would break the express agreement, because a condo would probably be more than two residents
6. The Runyons and Williams are trying to enforce this, Williams being the daughter of the original owner Gaskins
7. They want an injunction, want to stop them from building the condos
8. P Williams, the daughter, can enforce this covenant but the Runyons cannot
9. Have to look at all the different relationships
10. There’s privity between the Brughs and D Paley, which established a fee simple estate for the Paleys
a. This is full vertical privity
11. As the court describes it, full vertical privity requires a succession of interest between the original promisors and the current owners of the estate
a. This is proved by the Brughs and the Paleys
12. Williams has privity of estate between herself and her mother Gaskins, because Mrs. Gaskins continued to own property in the area and transferred it to Williams
13. If you have privity, it doesn’t matter how many transferers there have been
a. Privity sticks with it
14. Runyons don’t have privity because they didn’t succeed to an interest that Gaskins held
a. The covenant didn’t exist yet when the Runyons got their land
15. Another piece of this is does the promise touch and concern the land
a. The court says it does
b. It touches the land, it is for the benefit of it
16. This case involves a suit to enjoin defendants from constructing condominium units on their property
17. Ps maintain that Ds’ property is subject to restrictive covenants that prohibit the construction of condominiums
18. The sole questions presented for our review is whether Ps are entitled to enforce the restrictive covenants
19. Ps brought this suit, seeking to enjoin Ds from using the property in a manner that is inconsistent with the restrictive covenants included in the deed from Mrs. Gaskins to the Brughs
20. In their complaint, Ps alleged that the restrictive covenants were placed on the property for the benefit of Mrs. Gaskins’ property and neighboring property owners, specifically including and intending to benefit the Runyons
21. Ps further alleged that the restrictive covenants have not been removed and are enforceable by Ps
22. Ds moved to dismiss the lawsuit, and Ps thereafter moved for summary judgement
23. Following a hearing on both motions, the TC granted Ds’ motion to dismiss for failure to state a claim upon which relief could be granted and, pursuant to Rule 54(b), rendered a final judgement after having determined that there was no just reason for delay in any appeal of the matter
24. The Court Of Appeals affirmed the TC, concluding that the restrictive covenants were personal to Mrs. Gaskins and became unenforceable at their death
25. Having considered the evidence presented to the TC, we conclude that P Williams presented sufficient evidence to show that the covenants at issue here are real covenants enforceable by her as an owner of property retained by Mrs. Gaskins, the covenantee
26. Accordingly, we reverse that apart of the Court of Appeals’ decision that affirmed the trial court’s dismissal of P Williams’ claim
27. However, we agree with the Court of Appeals that the covenants are not enforceable by the Runyons, and we therefore affirm that part of the Court of Appeals decision that concerns the dismissal of the Runyons’ claim
28. It is well established that an owner of land in fee has a right to sell his land subject to any restrictions he may see fit to impose, provided that the restrictions are not contrary to public policy
29. Such restrictions are often included as covenants in the deed conveying the property and may be classified as either personal covenants or real covenants that are said to run with the land
30. The significant distinction between these types of covenants is that a personal covenant creates a personal obligation or right enforceable at law only between the original covenating parties, whereas a real covenant creates a servitude upon the land subject of the covenant for the benefit of another parcel of land (the dominant estate)
31. As such, a real covenant may be enforced at law or in equity by the owner of the dominant estate against the owner of the servient estate, whether the owners are the original covenant parties or successors in interest
32. Real Covenants at Law
a. A restrictive covenant is a real covenant that runs with the land of the dominant and servient estates only if:
i. The subject of the covenant touches and concerns the land;
ii. There is privity of estate between the party enforcing the covenant and the party against whom the covenant is being enforced; and
iii. The original covenanting parties intended the benefits and the burdens of the covenant to run with the land
iv. Touch and Concern
1. As noted by several courts and commentators, the touch and concern requirement is not capable of being reduced to an absolute test or precise definition
2. For a covenant to touch and concern the land, it is not necessary that the covenant have a physical effect on the land
3. It is sufficient that the covenant have some economic impact on the parties’ ownership rights by, for example, enhancing the value of the dominant estate and decreasing the value of the servient estate
4. It is essential, however, that the covenant in some way affect the legal rights of the covenanting parties as landowners
5. The properties owned by Ds, P williams and Ps Runyon comprise only a portion of what was at one time a four-acre tract bounded on one side by the Pamlico Sound and on the other by Silver lake
6. If able to enforce the covenants against Ds, Ps would be able to restrict the use of Ds’ property to uses that accord with the restrictive covenants
7. Considering the close proximity of the lands involved here and the relatively secluded nature of the area where the properties are located, we conclude that the right to restrict the use of Ds’ property would affect Ps’ ownership interest in the property owned by them, and therefore the covenants touch and concern their lands
v. Privity of Estate
1. In order to enforce a restrictive covenant as one running with the land at law, the party seeking to enforce the covenant must also show that he is in privity of estate with the party against whom he seeks to enforce the covenant
2. Although the origin of privity of estate is not certain, the privity requirement has been described as a substitute for privity of contract, which exists between the original covenant parties and which is ordinarily required to enforce a contractual promise
3. Thus, where the covenant is sought to be enforced by someone not a party to the covenant or against someone not a party to the covenant, the party seeking to enforce the covenant must show that he has a sufficient legal relationship with the party against whom enforcement is sought to be entitled to enforce the covenant
4. For the enforcement at law of a covenant running with the land, most states require two types of privity:
a. Privity of estate between the covenantor and covenantee at the time the covenant was created (horizontal privity); and
b. Privity of estate between the covenanting parties and their successors in interest (vertical privity)
5. We adhere to the rule that a party seeking to enforce a covenant as one running with the land at law must show the presence of both horizontal and vertical privity
6. In order to show horizontal privity, it is only necessary that a party seeking to enforce the covenant show that there was some connection of interest between the original covenanting parties, such as, here, the conveyance of an estate in land
7. In the case sub judice, Ps have shown the existence of horizontal privity
8. The record shows that the covenants at issue in this case were created in connection with the transfer of an estate in fee of property then owned by Mrs. Gaskins
9. By accepting the deed of conveyance, Ds’ predecessors in title, the Brughs, covenanted to use the property for the purposes specified in the deed and thereby granted to Mrs. Gaskins a servitude in their property
10. To review the sufficiency of vertical privity in this case, it is necessary to examine three distinct relationships:
a. The relationship between Ds and the Brughs as the covenanters;
b. The relationship between P Williams and the covenantee, Mrs. Gaskins; and
c. The relationship between Ps Runyon and Mrs. Gaskings
11. The evidence before us shows that he Brughs conveyed all of their interest in the restricted property and that by mesne conveyances D Warren Paley succeeded to a fee simple estate in the property
12. Thus, he is in privity of estate with the covenanters
13. Any legal interest held by the other Ds were acquired by them from D Warren Paley
14. As successors to the interest held by D Warren Paley, they to are in privity of estate with the covenanters
15. P Williams has also established a privity of estate between herself and the covenantee
16. Following the death of Mrs. Gaskins, the property retained by Mrs. Gaskins was conveyed by their heirs to her daughter, Elanor Gaskins
17. Thereafter, Eleanor Gaskins conveyed to P Willaims a fee simple absolute in that property
18. The mere fact that Ds and P Williams did not acquire the property directly from the original covenanting parties is of no moment
19. Regardless of the number of conveyances that transpired, Ds and P Williams have succeeded to the states then held by the covenantor and covenantee, and thus they are in vertical privity within their successors in interest
20. Such would be true even if the parties had succeeded to only a part of the land burdened and benefited by the covenants
21. Ps runyon have not, however, made a sufficient showing of vertical privity
vi. Intent of the Parties
1. Ds argue that P Williams is precluded from enforcing the restrictive covenants because the covenanting parties who created the restrictions intended that the restrictions be enforceable only by Mrs. Gaskins, the original covenantee
2. According to Ds, such a conclusion is necessitated where, as here, the instrument creating the covenants does not expressly state that persons other than the covenantee may enforce the covenants
3. We disagree
4. Having reviewed the language of the deed creating the restrictive covenants, the nature of the covenants, and the evidence concerning the covenanting parties' situation and the circumstances surrounding their transaction, we conclude that P Williams presented ample evidence establishing that help parties intended that the restrictive covenants be enforceable by the owner of the property retained by Mrs. Gaskins and now owned by P Williams
5. Ds did not offer any contrary evidence of the parties’ intent but relied solely upon the theory that P Williams could not enforce the restrictions because the covenants did not expressly state the parties’ intent and because P Williams had failed to show that the covenants were created as part of a common scheme of development
6. Based upon the uncontradicted evidence presented by P Williams, the trial court erred in concluding that P Wiliams, the successor in interest to the property reatiend by Mrs. Gaskins, was not entitled to enforce the restrictive covenants against Ds
33. Equitable Servitudes
a. With regard to Ps Runyon, we must go further because, in certain circumstances, a party unable to enforce a restrive covenant as a real covenant running with the land may nevertheless be able to enforce the covenant as an equitable servitude
b. Although damages for breach of a restrictive covenant are available only when the covenant is shown to run with the land at law, performance of a covenant will be decreed in favor of persons claiming under the parties to the agreement or by virtue of their relationship thereto, notwithstanding the technical character and form of the covenant
c. To enforce a restriction in equity, it is immaterial that he covenant does not run with the land or that privity of estate is absent
d. In this case, Ps seek injunctive relief, which is available for the breach of an equitable servitude
e. Therefore, we now examine the question of whether Ps Runyon, although unable to enforce the covenants as covenants running with the land, may nevertheless enforce the covenants against Ds on the theory of equitable servitudes
f. Even though a promise is unenforceable as a covenant at law because of failure to meet one of the requirements, the promise may be enforced as an equitable servitude against hep promisor or a subsequent taker who acquired the land with notice of the restrictions on it
g. In order to enforce a restrictive covenant on the theory of equitable servitude, it must be shown:
i. That the covenant touches and concerns the land; and
ii. That the original covenanting parties intended the covenant to bind the person against whom enforcement is sought and to benefit the person seeking to enforce the covenant
h. Touch and Concern
i. Whether a covenant is of such a character that it touches and concerns land is determined according to the same principles applicable to real covenants running at law
ii. Ps Runyon have shown that the covenants at issue here meet the legal requirement that the covenants touch and concern Ds’ property as well as the property owned by the Runyons
iii. Because a covenant that touches and concerns the and at law will also touch and concern the land in equity, we need not further exam this requirement
i. Intent of the Parties
i. A party who seeks to enforce a covenant as an equitable servitude against one who was not an original party to the covenant must show that the original covenanting parties intended that the covenant bind the party against whom enforcement is sought
ii. To meet this requirement, the party seeking to enforce the covenant must show that the covenanting parties intended that the burden run to successors in interest of the covenantor’s land
iii. If the party seeking enforcement was not an original party to the covenant, he must show that the covenanting parties intended that he be able to enforce the restrictions
iv. It is presumed in North Carolina that covenants may be enforced only between the original covenanting parties
v. However, this presumption may be overcome by evidence that:
1. The covenanting parties intended that the covenant personally benefit the party seeking enforcement; or
2. The covenanting parties intended that the covenant benefit property in which the party seeking enforcement holds the present interest
vi. The latter may be shown by evidence of a common scheme of development, of succession of interest to benefited property retained by the covenantee, or of an express statement of intent to benefit property owned by the party seeking enforcement
vii. Applying these principles as well as the rules of construction used to determine the parties’ intent that a covenant run with the and, which likewise apply here, we conclude that Ps Runyon have failed to show that he original covenanting parties intended that they be permitted to enforce the covenants 
j. Notice
i. It is well settled in our state that a restrictive covenant is not enforceable, either at law or in quietly, against a subsequent purchaser of property burdened by the covenant unless notice of the covenant is contained in an instrument in this chain of tile
ii. In this case, a proper search for the public records pertaining to Ds’ property would have revealed not only the existence of the restrictive covenants, but also that prior to the conveyance the property was part of a larger tract owned by Mrs. Gaskins
iii. Upon conveying the property of Ds’ predecessors, Mrs. Gaskins did not part with all of her property but retained adjacent or nearby property that would be benefitted by the restrictive covenants
iv. From this evidence, it reasonably may be inferred that the restrictive covenants were intended to benefit the property retained by Mrs. Gaskins
v. Therefore, P Williams, Mrs. Gaskins’ successor in title, has shown that the public records provided sufficient notice to Ds to enable her to enforce the restrictive covenants against them
vi. The Runyons have not made a sufficient showing so as to charge Ds with notice of the existence of any restriction that may have inured or was intended ot inure to their benefit
vii. While the records in Ds’ chain of tile unambiguously provide notice of the restrictive covenants, they do not in any way suggest any right of enforcement in favor of the Runyons, either personally or as owners of any land
viii. Thus, the deed from Mrs. Gaskins to the Runyons provided no notice to Ds that the Runyons claimed any interest in adjacent land that may have been benefited by the restrictive covenants
34. For the reasons stated herein, we conclude that the restrictive covenants contained in the deed from Mrs. Gaskin’s to Ds’ predecessors are not personal covenants that became unenforceable at Mrs. Gaskins’ death but are real covenants appurtenant to the property retained by Mrs. Gaskins at the time of the conveyance to Ds’ predecessors in interest
35. As a successor in interest  of the property retained by Mrs. Gaskins, P Williams is therefore entitled to seek enforcement of the restrictive covenants against Ds
36. We therefore reverse that part of the court of Appeals’ decision that affirmed the trial court's dismissal of P Williams’ claim and remand this cse to that court for further remain to the Superior Court, Hyde County, for further proceedings not inconsistent with this opinion
37. We further conclude that the Runyons have not proffered sufficient evidence to show that they have standing to enforce the restrictive covenant, is either personally or as owners of any land intended to be benefited by therestricions
38. We therefore affirm that part of the court of Appeals’ decision that affirmed the trial court’s dismissal of the Runyons’ claim
39. Affirmed In part, reversed in part, and remanded
vi. Sanborn v. McLean
1. Sanborn: McLeans trying to build gas station on property in subdivision planned solely for residential use; Servitude implied by actions of prior owners. Original owners broke the area apart, putting restrictions in deeds of the other sales, which thereby placed “reciprocal burdens” on the parcels they still owned at the time (which includes the parcel sold to the McLeans).
a. Notice issue - put on “inquiry” notice; due to uniformity of neighborhood, could have checked other deeds!
2. Equitable servitude
3. This is a situation where there are a bunch of lots with covenants restricting the lots to residential purposes
4. The original owners are the Mclaughlins
5. The owners of the lots retain some lots without covenants attached
6. The owner records the information of the covenants with the records people
7. McClain comes to own lot 86
8. He starts to do something contrary to what was put in the covenants
9. He said there is nothing in his deed that says he can’t do it, so why wouldn't he be able to do it
10. The Court says that there is a restriction though
11. The court says that McClains should have been on notice because all of the other places around were conformed, the other deeds did have this covenant
12. How is the equitable servitude created here?
a. Implied in equity
b. Only can have an equitable servitude therefore here
13. What caused it to be created?
a. The Mclaughlins started parceling out land with the covenants
b. Parceling out this large land with the covenants
c. So it puts the reciprocal restriction on their own land to create this larger area with the covenant
14. So Mclaughlins are parcing land with the covenants, and therefore their own land will then be put to have the covenant
a. Call this a type of equitable servitude
15. McClain would have looked and seen the whole situation
16. Ds insist that no restrictions appear in their chain of title and they purchased without notice of any reciprocal negative easement, and deny that a gasoline station is a nuisance per se
17. We find no occasion to pass upon the question of nuisance, as the case can be decided under the rule of reciprocal negative easement
18. This subdivision was planned strictly for residency purposes, except lots fronting Woodward ave and Hamilton boulevard
19. Is Ds’ lot subject to a reciprocal negative easement?
20. If the owner of two or more lots, so situated as to bear the relation, sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and, during the period of restrain, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold
21. For want of a better descriptive term this is styled a reciprocal negative easement
22. It runs with the land sold by virtue of express fastening and abides with the land retained until loosened by expiration of its period of service or by events working its destruction
23. It is not personal to owners but operative upon use of the land by any owner having actual or constructive notice therefore
24. It is an easement passing its benefits and carrying its obligations to all purchasers of land subject to its affirmative or negative mandates
25. It must start with a common owner
26. Reciprocal negative easements are never retroactive
27. The very nature of their origin forbids
28. They arise, it at all, out of a benefit accorded land retained, by restrictions upon neighboring land sold by a common owner
29. Such a scheme of restrictions must start with a common owner
30. It cannot arise and fasten upon one lto by reason of other ltos owners conforming to a general plan
31. If a reciprocal negative easement attached to Ds’ lot it was fastened thereto while in the hands of the common owner of it and neighboring lots by way of sale of other ltos with restrictions beneficial at that time to it
32. This leads to inquiry as to what lots, if any, were sold with restrictions by the common owner before the sale of ds’ lot
33. We need consider sales only on Colling wood
34. The Ps run back with their title, as do Ds, to a common owner
35. This common owner, as before stated, by restriction upon lots sold, had burned all the lots retained with reciprocal restrictions
36. Ds’ lot and P Sanborn’s lot, next thereto, were held by such common owner, burdened with a reciprocal negative easement and, when alter sold to separate parties, remained bureneded therewith and right to demand observance thereof passed to each purchaser with notice of the easement
37. The restrictions were upon Ds’ lot while it was in the hands of the common owners, and abstract of title to Ds lot showed the common owners and the record showed deeds of lots in the play restricted to perfect and carry out the general plan and resulting in a reciprocal negative easement upon Ds’ lot and all lots within its scope, and Ds and their predecessors in title were bound by constructive notice under our recording acts
38.  The original plan was repeatedly declared in subsequent sales of lots by restrictions in the deeds, and while some lots sold were not so restricted the purchaser thereof, in every instance, observed the general plan and purpose of the restriction in building residences
39. For upward of 30 years the united efforts of all persons interested have carried out the common purpose for making and keeping all the lots strictly for residences, and Ds are the first to departe thereform
40. When Mr. McLean purchased on contract in 1910 or 1911, there was a partly built dwelling on lot 86, which he completed and now occupies
41. He had an abstract of title which he examined and claims he was told by the grantor that the lot was unrestricted
42. Considering the character of use made of all the lots open to a view of Mr. McLean when he purchased, we think he was put thereby to inquiry, beyond asking his granot whether there were restriction
43. He could not avoid noticing the strictly uniform residence character given the lots by the expensive dwelling thereon, and the least inquiry would have quickly developed the fact that lot 86 was subjected to a reciprocal negative easement, and he could finish his house and, like the others, enjoy the benefits of the easement
44. With the notice he had from a view of the premises on the street, clearly indicated the residence were built and the ltos occupied in strict accordance with a general plan, he was put to inquiry, and had he inquired he would have found of record the reason for such general information, and the benefits thereof serving the owners of lot 86 and the obligations running with such service and available to adjacent lto owners to present a departure from the general plan by an owner of lot 86
45. While no case appears to be on all fours with the one at bar the principles we have stated, and the conclusions announced, are supported by a few different cases
46. We notice the decree in the circuit directed that the work done on the building be torn down
47. If the portion of the building constructed can be utilized for any purpose with the restriction it need not be destroyed
48. With this modification the decree in the circuit is affirmed, with costs to Ps
49. Majority and contrary views
a. A majority of courts imply negative restriction from a general plan, as was done in Sanborn v. McLean
b. But a few jurisdictions take the Statute of Frauds more seriously
c. In California, an equitable servitude must be created by a written instrument identifying the burdened lot
d. It will not be implied from the existence of restriction on other lots in a subdivision
e. If a recorded subdivision map contains restrictions on the property, which are said to be covenants running with the land, such written restrictions are enforceable by and against subsequent purchasers of lots in the subdivision
f. In Massachusetts, covenants will not be implied from a general plan, but it he covenants on the burdened lot are in writing a general plan may be used to show that the neighbors in the subdivision were intended as beneficiaries and may enforce the covenants
50. Who has the benefit - prior purchasers?
a. There are two theories by which a prior purchaser in a subdivision can enforce an agreement subsequently made by his grantor and a subsequent purchaser, with the intention to benefit the land previously sold
b. The first is the theory adopted by the court in Sanborn v. McLean, the implied reciprocal servitude theory
c. According to this theory, when a common grantor later sells a parcel from his remaining land, the prior purchaser is enforcing a reciprocal servitude that is implied from a common plan of development
d. This theory is unavailable in two situations:
i. First, in one of the minority of jurisdiction interpreting the statute of frauds as barring implied servitudes
ii. Second, where the developer had no common plan
e. In these situations an alternative theory may be available - the third party beneficiary theory
f. Applying that theory to the earlier example, the express restriction in the deed to Z was for the benefit of all of the residents of the development, and equity is merely permitting X to enforce it as a third-party beneficiary
g. In most of the cases decided in recent decades, courts have followed this theory where there is evidence (e.g., language in the deed or a common plan) that the parties intended the prior purchaser to have the benefit of the covenant
h. Some courts have imposed limitations on the theory’s application, however
i. For example, as we will see later in this chapter, when it comes to enforcing promises respecting land use, some courts have hemmed it in with a requirement that the third party beneficiary be in privity of estate with the original promise
j. This limitation does not cause any difficulty when subdivision restrictions are sued on by neighbors in the subdivision, because they receive their titles form the developer of other original promise, but it does prevent enforcement by someone to whom the original promise has never conveyed land
k. Restatement Third of property adopts the third-party beneficiary theory
c. Servitude Enforcement, Termination; Common Interest Communities
i. Servitudes
1. Non possessory interest in another's real property
a. Easement: irrevocable right to use or control some aspect of another’s property
b. Licenses - revocable permission to do something that would otherwise be a trespass
ii. How do covenants and equitable servitudes end on their own? Very difficult:
1. “Changed circumstances” - when there has been such a radical change in conditions that perpetuation would be of no substantial benefit to the dominant estate
2. Restatement is more lenient on affirmative covenants (see neponsit below), particularly when paying for services/facilities
iii. Termination:
1. Merger
a. Merger on the basis of unity of ownership of the benefit and burden by the same person
2. Release
a. A formal release, which is normally written and recorded
3. Acquiescence
a. Acquiescence, which arise when the plaintiff has failed to enforce the servitude against other breaches and then seeks to enforce the servitude against the defendant
4. Abandonment
a. Abandonment, which resembles acquiescence except that it makes the servitude unenforceable as to the entire parcel rather than only as to the plaintiff immediately involved
5. Equitable bases:
a. Unclean hands
i. The equitable doctrine of unclean hands, according to which the court will refuse to enjoin a violation of a servitude that the plaintiff previously violated
b. Laches
i. The equitable doctrine of laches, which involves an unreasonable delay by the plaintiff to enforce a servitude against the defendant causing prejudice to the defendant (laches does not extinguish the servitude but only bars enforcement)
c. Estoppel
i. Estoppel, if the defendant has relied upon the plaintiff’s conduct making it inequitable to allow the plaintiff to enforce the servitude
6. Eminent domain
iv. While often very restrictive, some benefits to CICs:
1. Less maintenance, better amenities, at lower cost
2. Some administrative burden taken from city
3. Create a community with like-minded individuals…
4. The majority of common interest communities are homeowner associations
5. A smaller percentage are condominiums
6. And a much smaller percentage are cooperatives
7. One reason for the boom in CICs in the US is that local governments use public powers to tilt the market for new housing construction in favor of CICs rather than other forms of housing
8. Their incentive for doing so is that this permits them to shift many local costs, such as parks, streets, etc., to developers as the price for permission to develop
9. Almost every state has adopted a statutory scheme for organizing a common interest community
10. Some of these are modeled after the Uniform Common Interest Ownership Act
11. These statutes require a declaration of rule governing the community, which must be disclosed to purchasers
12. In most common interest communities, a homeowners association, in which all homeowners are automatically members, enforces the servitudes set forth in the declaration establishing the common interest community
13. The association, governed by a board elected by its members, may adopt new regulations reasonably necessary to manage the common property, administer the servitude regime, protect community members from unreasonable interference in the enjoyment of their individual property, and carry out other functions set forth in the declaration establishing the common interest community
14. The distinctive feature of a common interest community, declares the Restatement Third of Property, is the obligation that binds the owners of individual lots or units to contribute to the support of common property, or other facilities, or to support the activities of an association, whether or not the owner uses the common property or facilities, or gates to join the association
15. Although The rules about servitudes covered earlier in this chapter are generally applicable to common interest communities, the homeowners association in addition has power to raise funds reasonably necessary to carry out its function
16. In most such communities, the power to levy assessments is enforceable by fines and alien on the individual property
17. Condominiums
a. The condominium form of shared ownership, known for centuries in Europe, was virtually unheard of in the US until the 1960s, when it rather suddenly became very popular
18. The basic idea of a condominium is simple
a. Each unit (or interior space) in a condominium is owned separately in fee simple by an individual owner
b. The exterior walls, thel and beneath, the hallways, and other common areas are owned by the unit owners as tenants in common
c. Because each unit is owned separately, each owner obtains mortgage financing by a separate mortgage on the owner’s individual unit
d. Real estate taxes are assessed or allocated to each unit separately
e. The failure of one unit owner to pay mortgage interest or taxes does not jeopardize the other unit owners
19. The condominium form of ownership can be adapted to residential or commercial use, and can apply to units in high rise buildings or to lateral developments such as townhouse and detached sellings
20. The declaration of condominium, filed before the first sale is made, will provide for an association of unit owners to make and enforce rules, to manage the common areas, and to set maintenance charges levied against unit owners
21. Each purchaser, by accepting a deed, becomes an association member and must abide by its bylaws
22. All 50 states have some form of condominium statute governing this type of shared ownership
23. Each condominium unit owner is liable for a monthly charge to maintain common facilities and insure against casualty and liability
24. The condominium documents fix the faction of each unit owner’s pro rata burden of common expenses
25. This fraction also may govern the unit owner’s voice in management and may be used by the tax assessor in apportioning the project’s total value among the separate units
26. The association may also have the right omake improvements and assess the unit owners their fractional share
27. Enforcement of condominium obligations may be covered by the state condominium state or city condominium declaration
v. Zoning doesn’t make a difference with covenants, nor does age or changes to the surrounding area. Realistically, nobody wants to enforce the covenant anymore (owners release, buy all the land [merger], abandonment, etc…)
vi. Fair Housing Act trumps covenants and servitudes (reasonable accommodation required). If against public policy, they are also not valid.
vii. Neponsit Property Owners Ass’n v. Emigrant Bank
1. Neponsit: allows “common interest community” (CIC) - Neponsit and Euclid are the legal empowerment of suburbia. Issues:
a. Can covenant to pay money (affirmative covenant) touch and concern the land?
i. Does touch and concern because used for common area improvement and maintenance, thus benefiting the land of all owners.
b. Can HOA enforce it?
i. Yes - abstract, not literally landowner, but still sufficient connection for constructive “privity” because essentially a proxy for homeowners themselves.
2. Focuses on touch and concern
3. And idea of how the homeowners association can enforce
4. It is quite common for the Homeowners association to enforce now
5. But this case is key it establishing that
6. The covenant
a. States that they want it to continue with people as the property gets transferred
b. Have this language saying theres successors and assigns
c. Intent for it to run
d. Explicitly say these are covenants that run with the land, and give an end date
e. Agreed to all these things
f. Language in there that they agree to this charge payable to the association
7. There's no doubt that Neponsit intended for the covenant to run with the land
8. But that’s not enough, need more for it to run with the land
9. If you don’t have the elements for it to run with the land, then it doesn’t run with the land even if you say it runs with the land
10. There’s not an absolute test to see if something touches the land
11. Problem running into there is not just restricting what the homeowner can do
12. Court is grappling with if they can extend touch and concern in this context
13. Does it affect the parties as homeowners?
14. The advantages and burdens of owners of particular parcel, not just members of the community
15. The court ultimately concludes that the requirement to pay the community does touch the land
16. The money is going to be devoted to public purposes of the community
17. Providing maintenance to the shared areas of the community
18. This is now considered to be non controversial that the homeowners association can collect fees for maintenance of the shared areas of a community
19. Question of privity, and whether the homeowners association has sufficient privity to bring the claim
20. Enforcing this in equity, so not sure they need to have the privity requirement
21. What is the potential problem of privity here?
a. The issue is that the homeowners association was not in existence at the time the deed was creating
b. And not one of the covening parties
c. Homeowners association doesn’t own land
d. Usually the beneficiary owns land
e. How does the court get around this problem?
f. They say that the association was created to benefit all of the owners, so the association can stand in for the other landowners who are beneficiaries
22. The P, as assignee of Neponsit Realty company, has brought this action to foreclose a lien upon land which the D owns
23. The lien, it is alleged, arises from a covenant, condition or charge contained in a deed of conveyance of the land from Neponsit Realty Company to a predecessor in title of the defendant
24. The defendant purchased the land at a judicial sale
25. There can be no doubt that the Neponsit Realty company intended that the covenant should run with the land and should be enforceable by a property owners association against every owner of property in the residential tract which the realty company was the developing
26. The language of the covenant admits of no other construction
27. Regardless of the intention of the parties, a covenant will run with the land and will be enforceable against a subsequent purchaser of the land at the suit of one who claims the benefit of the covenant, only if the covenant complies with certain legal requirements
28. These requirements rest upon ancient rules and precedents
29. The age-old essential for a real covenant, aside from the form of the covenant, may be summarily formulated as follows
a. It must appear that grantor and grantee intended that the covenant should run with the land;
b. It must appear that the covenant is one touchign or concerning the land with which it runs;
c. It must appear that there is privity of estate between the promisee or party claiming the benefit of the covenant and the right to enforce it, and the promisor for party who rests upon the burden of the covenant
30. Although the deeds of Neponsit Realty Company conveying lots in the tract it developed contained a provision to the effect that the covenants run with the land, such provision in the absence of the their legal requirements is insufficient to accomplish such a uprose
31. The covenant in this case is intended to create a charge or obligation to pay a fixed sum of money to be devoted to the maintenance of the roads, paths, parks, beach, sewers and such other public purposes as shall from time to time be determined by the party of the first part the grantor, its successors or assigns
32. It is an affirmative covenant to pay money for use in connection with, but not upon, the land which it is said is subject ot the burden of the covenant
33. Does such a covenant touch or concern the land?
34. These terms are not part of a statutory definition, a limitation placed by the State upon the power of the courts to enforce covenants intended to run with the land by the parties who entered into the covenants
35. It has been found impossible to state any absolute tests to determine what covenants touch and concern land what do not
36. The question is one for the court to determine in the exercise of its best judgment upon the facts of each case
37. Even though that be true, a determination by a court in one case upon particular facts will often serve to paint the way to correct decision in other cases upon analogous facts
38. Such guideposts may not be disregarded
39. We have not abandoned the historic distinction drawn by the English courts
40.  So this court has recently said:
a. Subject to a few exceptions not important at this time, there is now in this State a settled rule of law that a covenant to do an affirmative act, as distinguished from a covenant merely negative in effect, does snot run with land so as to charge the burden of performance on a subsequent grantee
b. This is so though the burden of such a covenant is laid upon the very parcel which is the subject matter of conveyance
41. Thus, unless we exalt technical form over substance, the distinction between covenants which run with land and covenants which are person, must depend upon the effect of the covenant on the legal rights which otherwise would flow form ownership of land and which are connected with the land
42. The problem then is:
a. Does the covenant in purpose and effect substantially alter these rights?
43. Looking at the problem presented in this case and stressing the intent and substantial effect of the covenant rather than its form, it seems clear that the covenant may properly be said to touch and concern the land of the D and its burden should run with the land
44. True, it calls for payment of a sum of money to be expended for public purposes upon land other than the land conveyed by Neponsit Realty company to D’s predecessor in title
45. By that conveyance the grantee, however, obtained not only title to particular lots, but an easement or right of common enjoyment with other property owners in roads, beaches, public parks or spaces and improvements in the same tract
46.  For full enjoyment in common by the defendant and other property owners of these easement or rights, the roads and public places must be maintained
47. The covenant in this case does not fall exactly within any classification of restrictive covenants, which have been enforced in this state, and no right to enforce ven a restrictive covenant has been sustained in this State where the P did not own property which would benefit by such enforcement so that some of the elements of an equitable servitude are present
48. In some jurisdictions it has been held that no action may be maintained without such elements
49. We do not attempt to decide now how far the rule of Trustees of Columbia College v. Lynch will be carried, or to formulate a definite rule as to when, or even whether, covenants in a deed will be enforced, upon equitable principles, against subsequent purchasers with notice, at the suit of a party without privity of contract or estate
50. There is no need to resort to such a rule if the courts may look behind the corporate form of the P
51. The corporate P has been formed as a convenient instrument by which the property owners may advance their common interest
52. We do not ignore the corporate form when we recognize that the Neponsit Property Owners’ Association, Inc. is acting as the agent or representative of the Neponsit property owners
53. As we have said in another case: when Neponsit Property Owners' Association, Inc. was formed, the property owners were expected to, and have looked at that organization as the medium through which enjoyment of their  common right might be preserved equally for all
54. Under the conditions thus presented we said: it may be difficult, or even impossible to classify into recognized categories the nature of the interest of the membership corporation and its members in the land. The corporate entity cannot be disregarded, nor can the separate interest of the members of the corporation.
55. Only blind adherence to an ancient formula devised to meet entirely different conditions could constrain the court to hold that  corporation formed as a medium for the enjoyment of common rights of property owners owns no property which would benefit by enforcement of common rights and has no cause of action in equity to enforce the covenant upon which such common rights depend
56. Every reason which in other circumstances may justify the ancient formula may be urged in support of the conclusion that the formula should not be applied in this case
57. In substance if not in form the covenant is a restrictive covenant which touches and corners the D’s land, and in substance, if not in form, there is privity of estate between the P and the D
58. The order denying a motion by D for judgment on the pleadings should be affirmed
59. Equitable servitude or real covenant?
a. The court in Neponsit applied the age old requirements for real covenants
b. Enforcement of a lien, however, is an equitable proceeding, so why did the court apply the real covenant requirements?
c. Although the court did not discuss the matter, the most likely answer is that because enforcement of the lien resulted in money damages the court assumed real covenant law applied even though the proceeding was in equity
60. The significance of Neponsit
a. Neponsit is the first major decision on the validity of a very important type of covenant, the assessment covenant in common interest communities
b. Although today such covenants are generally enforceable, at the time of Neponsit their validity and enforceability in circumstances like Neponsit were very much in doubt
c. Homeowner association enforcement of assessment covenants posed two issues at the item of the case:
i. Whether a homeowner association, which owned no land, had standing to enforce the covenant, and
ii. Whether covenants to pay money were enforceable against successors of the original promisor
d. The court framed these issues in terms of the requirements of vertical privity and touch and concern, respectively
61. Touch and concern: affirmative covenants
a. One problem in Neponsit was the fact that the covenant in question - a covenant to pay money - was affirmative rather than restrictive in character
b. The court analyzed the covenant’s enforceability through the lens of the touch and concern requirement, which aims to identify those covenants whose content relates to land use or enjoyment in such a way that it is appropriately enforceable by and against successors
c. As the court in Neponsit noted, courts and commentators have had difficult formulating a precise test by which to make this determination
d. Neponsit’s test, adopted from an influential law review article, is just one more flawed attempt
e. About the best we can do is to offer some generalization and point out some gray areas
f. Covenants restricting the use of land have almost always been held to touch and concern land
g. These negative covenants directly affect the uses to which the land can be put and substantially affect its value
h. On the other hand, as Neponsit indicates, courts have been wary of enforcing affirmative covenants against successors
viii. Western Land Co. v. Truskolaski
1. Western Land v. Truskolaski: CHANGED CONDITIONS: as long as the original purpose can still be accomplished and substantial benefit, covenants stand even though property has greater value with other uses - still enforceable if purpose is not “thwarted” and still of “real & substantial value” to homeowners.
2. Divides this land in Reno
3. Wester Land now wants to develop a shopping center
4. Supposed to be residential though
5. On this one corner, we want to build a shopping center even though it has this restriction
6. Western argues that the nature of the land has substantially changed
7. A lot of increased traffic, so land should be used differently
8. Western says that the city council was considering changing the land to commercial use, so that should help their argument
9. How would the rezoning affect the nature of the area?
10. You can’t by nature of a covenant try and enforce things that the zoning says you can’t do
11. But zoning also can’t supersede a covenant’s restrictions
12. Western says there are a lot of commercial activities around, shopping centers, noise, etc…
13. What rule does the court apply here?
14. Even though the characteristics of the neighborhood have changed, the area can still be used for the purpose of the covenant
15. The purpose hasn’t been thwarted
16. Even though already the subdivision has gotten more hectic, within the subdivision it is still pretty calm
17. There’s this restriction that if you’re gonna have a residential structure the land must be 6,000 square feet, and there are two houses that don’t meet that requirement
18. The court doesn’t buy those arguments
19. The court says the violations are two sporadic
20. The violations must be consistent to show that the community has abandoned or waived the covenant
21. It’s also the fault of Western themselves that they made the lots less than 6,000 square feet
22. The respondents, homeowners in the Southland Heights subdivision in southwest Reno, brought an action in the DC to enjoin the appellant for constructing a shopping center located within the subdivision
23. The DC held these restrictive covenants to be enforceable, and enjoined the appellant from constructing a supermarket or using the 3.5 acres in any manner other than that permitted by the covenants
24. The appellant contends that the DC erred in enforcing these covenants because the subdivision had so radically changed in recent years as to nullify their purpose
25. We agree with the holding of the DC that the restrictive covenants remain of substantial value to the homeowners in the subdivision, and that he changes that have occurred since 1941 are not so great as to make it inequitable or oppressive to restrict the property to single family residential use
26. Although it was shown that commercial activity outside of the subdivision and increased considerably since 1941, the appellant failed to show that the area in questions now unsuitable for residential purposes
27. Even though nearby avenues may become heavily traveled thoroughfares, restrictive covenants are still enforceable if the single family residential character of the neighborhood has not been adversely affected, and the prospect of the restriction has not been thwarted
28. Although commercialization has increased in the vicinity of the subdivision, such activity has not rendered the restrictive covenants unenforceable because they are still of real and substantial value to those homeowners living within the subdivision
29. The appellant asks this court to reverse the judgement of the DC and declare as a matter of law that the objects and purposes for which the restrictive covenants were originally imposed have been thwarted, and that it is now inequitable to enforce such restrictions against the entity that originally created them
30. This we will not do
31. The record will not permit us to find as a matter of law that there has been such a change in the subdivision fr for that matter in the area to relieve the appellant’s property of the burden placed upon it by the covenants
32. There is sufficient evidence to sustain the findings of the trial court that the objects and purposes of the restrictions have not been thwarted, and that they remain of substantial value to the homeowners in the subdivision
33. There is substantial evidence in the record to support the trial court’s findings of fact and conclusions of law that the covenants are of real and substantial value to the residents of the subdivision
34. Where the evidence is conflicting and the credibility of the witnesses is in issue, the judgement will not be disturbed on appeal if the evidence is substantially in support of the judgment of the lower court
35. Here the appellant has not carried its burden of showing that the subdivision is not now suitable for residential purposes because of changed conditions
36. In another attempt to show that the restrictive covenants have outlived their usefulness, the appellant points to actions of the Reno city council
37. The council adopted a Resolution of Intent to reclassify this parcel from residential to commercial
38. The council never did change the zoning, but the appellant contends that since the council did indicate its willingness to rezone, it was of the opinion that the property was more suitable for commercial than residential use
39. This argument of the appellant is not persuasive
40. A zoning ordinance cannot override privately placed restrictions, and a trial court cannot be compelled to invalidate restrictive covenants merely because of a zoning change
41. Another of the appellant’s arguments regarding changed conditions involves the value of the priority for residential las compared to commercial purposes
42. Even if this property is more valuable for commercial than residential purpose, this fact does not entitle the appellant to be relieved of the restriction it created, since substantial benefit inures to the restricted area by their enforcement
43. In addition to the alleged changed circumstances, the appellant contends that the restrictive covenants are no longer enforceable because they have been abandoned or waived due to violations by homeowners in the area
44. Paragraph 3 of the restrictive agreement provides that no residential structure shall be placed on a lot comprising less than 6,000 square feet
45. Both lot 24 and lto 25 on block E contain less than 6,000 square feet and each has a house located on it
46. This could hardly be deemed a violation of the restrictions imposed by h appellant inasmuch as it was the appellant that subdivided the land and caused these lots to be smaller than 6,000 feet
47. Finally, in an effort to prove abandonment and waiver, the appellant showed that one house within the subdivision was used as a painting contractor’s office for several years in the late 1940s, and that more recently the same house has been sued a s a nursery for a babysitting business
48. However, the same witnesses testified that at the time of the hearing this house was being used as single family residence
49. Even if the alleged occurrence sand irregularities could be construed to be violations of the restrictive covenants they were too distance and sporadic to constitute general consent by the property owners in the subdivision and the year not sufficient to constitute and abandonment or waiver
50. In order for community violations to constitute an abandonment, they must be so general as to frustre the original purpose of the agreement
51. Affirmed
ix. Rick v. West
1. Rick v. West: no balancing of the equities; won’t substitute money for injunctive relief. Strict rule - zoning does not change/trump private agreement (some states changed by statute).
2. The chance to build a hospital
3. The owner is suing to try and get one holdout to release the covenant
4. And the court says that it is ok for this one person to stand in the way of this
5. She has relied on the restriction
6. Put a lot of weight on this reliance interest
7. Rick owned 62 acres of vacant land, which he subdivided in 1946
8. A declaration of covenants, restricting the land to single family dwellings was filed in the courthouse
9. In 1959, unable to sell more than a few lots, Rick conveyed the remaining acreage to the Ps
10. In 1961, the Ps contracted to sell 15 acres from the tract to a hospital, but again West refused to consent to release of the covenant
11. The Ps sued, claiming the covenant was no longer enforceable because of a change of conditions
12. The court held for the D, stating that there was no evidence of any substantial change in the general neighborhood and no change at all within the Ps’ tract
13. The parcel in question would doubtless by its topography and proximity to fast-growing suburban areas make a desirable location for the hospital
14. The hospital authorities would like to acquire it, and the Ps would like to sell it, and it may be asked why should D owning a most respectable, but modest, home be permitted to prevent the sale, or in any event why should the covenants be not determined unenforceable and the D related to pecuniary damages
15. Ps’ predecessor owned the tract free and clear of all restrictions
16. He could do with the parcel as he saw best
17. He elected to promote a residential development and the furtherance of his plan, and as an inducement to purchase the imposed the residential restrictions
18. The D relied upon them and has a right to continue to rely thereon
19. It is not a question of balancing equities or equating the advantages of a hospital on this site with the effect it would have on D’s property
20. Nor does the fact that D is the only one of the few purchase from Ps’ redecessor in title who has refused to release the covenants make D’s instance upon the enforcement of the covenant less deserving of the court’s protection and safeguarding of her rights
21. The opinion of Cardozo in Evangelical Lutheran Church of the Ascension, of Snyder, N.Y. v. Sahlem is quoted since the questions therein presented are so similar to those in the case at bar
a. By the settled doctrine of equity, restrictive covenants in respect of land will be enforced by preventative remedies while the violations still in prospect, unless the attitude of the complaining owner in standing on his covenant is unconscionable or oppressive
b. Relief is not withheld because the money damage is unsubstantial or even none at all
c. Here, in the case at hand, no process of balancing the equities can make the P’s the greater when compared with the D’s, or even place the two in equipoise
d. The D, the owner, has done nothing but insist upon adherence to a covenant which is now as valid and binding as at the hour of its making
e. Rightly or wrongly he believes that the comfort of his dwelling will be imperilled by the change, and so he chooses to abide by the covenant as framed
f. The choice is for him only
g. He will be protected in his refusal by all the power of the law
22. For the reasons stated in the above quoted portion of Cardozo’s opinion, nad since section 346 of the Real Property Law provides no basis for awarding pecuniary damages when the restriction is not outmoded and when its affords real benefit to the person seeking its enforcement, no consideration can or should be given to any award of pecuniary damages the D in lieu of the enforcement of the restrictions
x. Nahrstedt v. Lakeside Village
1. Nahrstedt: quiet indoor cats, however in violation of condo restrictions against pets. She argues it is unreasonable/arbitrary but the court rules otherwise: CIC’s with recorded CC&Rs (they know at the moment or purchase) have strong presumption of validity vs. subsequently adopted HA rules.
a. People may purchase specifically because of these rules
b. As long as they are enforced uniformly and fairly it is not unreasonable, and must protect those who relied on the rule.
c. Judicial efficiency and the burden of analysing reasonableness on a case-by-case basis is concerning; burden on HOA to make fine distinctions and risk judicial intervention, expenses passed on to homeowners….
i. Condo association is its own “mini-democracy”
2. Would need to establish burden and benefit before even getting to the question in that case
3. She is claiming that the pet restriction is unreasonable
4. She says that she has an indoor pet, so applying the covenant to her is unreasonable
5. The court has to decide if there is something wrong with the restriction, and the court sides against her
6. The court does not get into whether there is something wrong in this case
7. The court says that she would have to argue that the covenant would have to be arbitrary, unreasonable, burden outweighs the benefits, against public policy to everyone there
8. The California court’s extend all of this to rules adopted by Board’s after people join the community
9. What are problems that could occur if courts start getting into disputes about rules the Boards adopt?
10. Applying a case by case view would increase the amount of litigation, and burden the courts
11. Would also burden the associations
12. Did the court get this right?
13. What about emotional support animals now
14. If you need the animal for a disability, the community has to make reasonable accommodations to support their needs - fair housing act
15. The dissent thinks the majority takes a narrow view of the covenant
16. Does it really affect the health and happiness of other apartment dwellers if the animal just stays in the apartment?
17. Very different from putting stuff in the hallway, on the railings, etc…
18. But there could be people with really bad allergies in the building that can be affected by the animals
19. A homeowner in a condominium complex sued to prevent the homeowners association from enforcing a restriction against keeping cats, dogs, and other animals in the condo development
20. The owner asserted that the restriction, which was contained in the project’s declaration recorded by the condo project’s developer, was unreasonable as applied to her because she kept her three cats indoors and because her cats were noiseless and created no nuisance
21. Agreeing with the premise underlying the owner's compliant, the Court of Appeal concluded that the homeowners association could enforce the restrictions only upon proof that the P’s cats would be likely to interfere with the right of other homeowners to the peaceful and quiet enjoyment of their property
22. The issue before us is not whether in the abstract pets can have a beneficial effect on humans
23. Rather, the narrow issue here is whether a pet restriction that is contained in the recorded declaration of a condo complex is enforceable against the challenge of a homeowner
24. As we shall explain, the legislature has required that courts enforce the covenants, conditions and restrictions contained in the recorded declaration of a common interest development unless unreasonable
25. Because a stable and predictable living environment is crucial to the success of condos and other common interest residential developments, and because recorded use restrictions are a primary means of ensuring this stability and predictability, the Legislature has afforded such restrictions a presumption of validity and has required of challengers that they demonstrate the restrictiosn’s unreasonableness by the deferential standard applicable to equitable servitudes
26. Under this standard established by the Legislature, enforcement of a restriction does not depend upon the conduct of a particular condo owner
27. Rather, the restriction must be uniformly enforced in the condo development to which it was intended to apply unless the P owner can show that the burdens it imposes on affected properties so substantially outweigh the benefits of the restriction that should not be enforced against any owner
28. There, the Court of appeal did not apply this standard in deciding that p had stated a claim for declaratory relief
29. Accordingly, we reverse the judgement of the Court of Appeal and remand for further proceedings consistent with the views expressed in this opinion
30. The Lakeside Village project is subject to certain covenants, conditions and restrictions that were included in the developer's declaration record, at the inception of the development project
31. When the Association learned of the cats presence, it demanded their removal and assessed fines against Nahrstedt for each successive month that she remained in violation of the condominium project’s pet restriction
32. Nahrstedt then brought this lawsuit against the Association, its officers, and tw of its employees, asking the trail court to invalidate the assessments, to enjoying future assessments and to declare the pet restriction unreasonable as applied to indoor cats (such as hers) that are not allowed free run of the project’s common areas
33. Nahrstedt also alleged she didn't know of the pet restriction when she bought her condominium
34. The Association demurred to the complaint
35. The TC sustained the demurrer as to each cause of action and dismissed Nahrstedt’s complaint
36. Nahrstedt appealed
37. A divided Court of Appeal reversed the TC’s judgement of dismissal
38. In the marty's view, the complaint stated a claim for declaratory relief based on tits allegations that Nahrstedt’s three cats are kept inside her condominium unit and do not bother neighbors
39. According to the majority, whether a condominium use restrictions unreasonable, as that term is used in section 1354, hinges on the facts of a particular homeowner’s case
40. Thus, the majority reasoned, Nahrstedt would be entitled to declaratory relief if application of the pet restriction in her case would not be reasonable
41. On the Association's petition, we granted review to decide when a condo owner cna prevent enforcement of a use restriction that help project's developer has included in the recorded declaration of CC&R’s
42. Subordination of individual property rights to the collective judgement of the owners association together with restrictions on the use of real property comprise the chief attributes of owning property in a common interest development
43. One significant factor in the continued popularity of the common interest form of property ownership is the ability of homeowners to enforce restrictive CC&R’s against other owners (including future purchasers) of project units
44. Generally, however, such enforcement is possible only if the restriction that is sought to be enforced meets the requirements of equitable servitudes or of covenants running with the land
45. In California, as we explained at the outset, our Legislature has made common interest development use restrictions contained in a project’s recorded declaration enforceable unless unreasonable
46. Indeed, giving deference to use restrictions contained in a condo project’s originating documents protects the general expectations of condo owners that restrictions in place at the time they purchase their units will be enforceable
47. This in turn encourages the development of shared ownership housing - generally a less costly alternative to single dwelling ownership - by attracting buyers who prefer a stable, planned environment
48. It also projects buyers who have paid a premium for condo units in reliance on a particular restrictive scheme
49. Thus, when enforcing equitable servitudes, courts are generally disinclined to question the wisdom of agreed-to restrictions
50. This rule does not apply, however, when the restriction does not comport with public policy
51. Equity will not enforce any restrictive covenant that violates public policy
52. Nor will courts enforce an equitable servitudes those restrictions that are arbitrary, that is, bearing no rational relationship to the protection, preservation, operation or purpose of the affected land
53. These limitations on the equitable enforcement of restrictive servitudes that are either arbitrary or violate fundamental public policy are specific application of the general rule that courts will not enforce a restrictive covenant when the harm caused by the restriction is so disproportionate to the benefit provided by its enforcement that the restriction ought not to be enforced
54. When a use restriction bears no relationship to the land it burdens, or violates a fundamental policy inuring to the public at large, the resulting harm will always be dispropriate to any benefit
55. In other words, such restrictions should be enforced unless they are wholly arbitrary, violate a fundamental public policy, or impose a burden on the use of affected land that far outweighs any benefit
56. When courts treat recorded use restrictions as presumptively valid, and place on the challenger the burden of proving the restriction unreasonable under the deferential standards applicable to equitable servitudes, associations can proceed to enforce reasonable restrictive covenants without fear that their actions will embroil them in costly and prolonged legal proceedings
57. Of course, when an association determines that a unit owner has violated a use restriction, the association must do so in good faith, not in an arbitrary capricious manner, and its enforcement procedures must be fair and applied uniformly
58. Contrary to the dissent’s accusations that the majority's decision frays the social fabric, we are of the view that our social fabric is best preserved if courts uphold and enforce column written instruments that embody the expectations of htep aries rather than treat them as worthless paper as the dissent would
59. Our social fabric is founded on the stability of expectation and obligation that arises from the consistent enforcement of the terms of deeds, contracts, wills, stuates, and other writings
60. Here, for example, deciding whether a particular animal is confined to an owner’s unit and creates no noise, odor, or nuisance is a fact-intensive determination that can only be made by examining in detail the behavior of the particular animal and the behavior of the apricular owner
61. Homeowners associations are ill equipped to make such investigations, and any decision they might make in a particular could be divisive or subject to claims of partiality
62. Enforcing the CC&R’s contained in a recorded declaration only after protracted case by case litigation would impose substantial litigation costs on the owners through their homeowners association, which would have to defend not only against owners contesting the application of the CC&R’s ot them, but also against owners contesting any case by case exceptions the homeowners association might make
63. In short, it is difficult to imagine what could more disrupt the harmony of a common interest development than the course proposed by the dissent
64. Under the holding we adopt today, the reasonableness or unreasonableness of a condo use restriction that the legislature has made subject to section 1354 is to be determined not by reference to facts that are specific to the objecting homeowner, but by reference to the common interest development as a whole
65. As we have explained, when, as here, a restriction is contained in a declaration of the common interest development and is recorded with the county recorder, the restriction is presumed to be reasonable and will be enforced uniformly against all presidents of the common interest development unless the restrictions arbitrary, imposes burdens on the sue of lands it affects that substantially outweigh the restricon’s benefits to the delveopment’s residents, or violates a fundamental public policy
66. We conclude, as matter of law, that he recorded pet restriction of the lakeside Village condo development prohibiting cats or dogs but allowing some other pets into arbitrary, but is rationally related to health, sanitation and noise concerns namely held by residents of a high density condo project such as Lakeside Village
67. Nahrstedt’s complaint alleges no facts that could possibly support a finding that he burden of the restrictions on the affected property is so disproportionate to its benefit that he restriction is unreasonable and should not be enforced
68. We discern no fundamental public policy that would favor the keeping of pets in a condo project
69. There is no federal or state constitutional provision or any California Statute that confers a general right to keep household pets in condos or other common interest developments
70. For many owners, the pet restriction may have been an important inducement to purchase into the development
71. Because the home owners collectively have the power to repeal the pet restriction, its continued existence reflects their desire to retain it
72. We reverse the judgment of the Court of Appeal, and remand for further proceedings consistent with the views expressed in this opinion
73. Dissent
a. While technical merit may commend the majority's analysis, its application to the facts presented reflects a narrow, indeed chary, view of the law that eschews the human spirit in favor of arbitrary efficiency
b. In my view, the resolution of this case well illustrates the conventional wisdom, and fundamental truth, of the spanish proverb: it is better to be a mouse in a cat’s mouth than a man in a lawyer's hands
c. I find the provision known as the pet restriction contained in the covenants, conditions, and restrictions governing the Lakeside Village project patently arbitrary and unreasonable within the meaning of Civil Code section 1354
d. Beyond dispute, human beings have long enjoyed an abiding and cherished association with their household animals
e. Given the substantial benefits derived from pet ownership, the undue burden on the use of property imposed on condo owners who can maintain pets within the confines of their units without creating a nuisance or disturbing the quiet enjoyment of others substantially outweighs whatever meager utility the restriction may serve in the abstract
f. From the statement of the facts through to the conclusion, the majority's analysis simply takes refuge behind the presumption of validity now accorded all CC&R’s irrespective of subject matter
g. They never objectively scrutinize D’s blandishments of protecting haelth and happiness or relaitsially asess thes usbstnatial impact on affected unit owners and their use of their property
h. Here, such inquiry should start with an evaluation of the interest that will suffer upon enforcement of the pet restriction
i. In determining the burden on the use of land, due recognition must be given to the fact that this particular use transcends the impersonal and mundane matters typically regulated by condo CC&R’s, such as whether someone can place a doormat in the hallway or hang a towel on the patio rail or have food in the pool area, and reaches the very quality of life of hundreds of owners and residents
j. Nonetheless, the majority accept uncritically the proffered justification of preserving health and happiness and essentially consider only one criterion to determine enforceability:
i. Was the restriction recorded in the original declaration?
k. If so, it is presumptively valid, unless in violation of public policy
l. Given the application of the law to the facts alleged and by an inversion of relative interest, it is difficult to hypothesize any CC&R’s that would not pass muster
m. Such sanctity has not been afforded any writing save the commandments delivered to Moses on Mount Sinai, and they were set in stone, not upon worthless paper
n. Moreover, unlike most conduct controlled  by CC&R’s, the activity at issue here is strictly confined to the owner's interior space
o. The economic impact of pet restrictions
i. A recent study found that pet restrictions have significant effects on condo prices
ii. Specifically, sales of condos with no or limited pet restrictions sold for 11.6% more than comparable condos with no pets allowed
p. Housing discriminaiton?
i. May people are allergic to cats or dogs, which bring on asthma and other temporarily disabling reactions
ii. Under Cal. Civ. Code 1360.5, have these persons been deprived of a choice to live in a pet free condo?
iii. Does this deny them equal protection of the laws?
iv. Does the statute violate the Fair Housing Act by discriminating against the handicapped?
8. Zoning
a. Zoning Authority, Structure, Scope
i. Zoning: has ties to private nuisance law; rather than waiting for the problem, avoid them through zoning (generous interpretation).
1. Legislative land use control; usually city council - imagine too many noxious uses in one post...zoning tries to address this
a. Remember tragedy of the commons, control of externalities
b. One of the justifications for zoning is to prevent nuisances from arising in the first place
c. How to control a nuisance?
i. Nuisance actions (judicial)
ii. Private agreements (servitudes)
iii. Or
iv. Zoning - separate the uses! (legislative - forward looking)
2. Assumptions early on:
a. Segregation of uses desirable; wholesome goal
b. Open space good for health living
c. Effective regulation can protect against change
i. Euclidean zoning!
d. Assumptions behind early zoning
i. Segregation of uses is desirable
ii. Central goal is wholesome (i.e. single-family housing)
iii. Open space is important for healthy living
iv. Effective regulation can protect against change
3. Potential issues?
a. Separating things can create traffic congestion, may over-zone for one use and end up needing another…
b. “Seemed like a good idea at the time”
4. Fundamentals:
a. “Police power”
b. Zoning enabling acts
c. Conventionally, three categories:
i. Use districts
ii. Area districts
iii. Bulk districts
d. The “general plan” - must conform
e. Highly local in character
5. Relatively modern rules
6. The history of it is that people looked to make these places more wholesome
7. New York implimits a zoning statue in early 20th century
8. 1920’s - Standard Zoning Enabling Act
a. Under the federal constitution, if someone acts it has to be linked back to the constitution
b. But police power, which is a general power of keeping people safe and healthy, is in the states
c. The States have subdivisions, those bodies have those powers which are given to them by the States
d. So the Zoning Enabling Act is the states giving the power to those localities to enact zoning plans
9. Legislative land use control - usually city council
10. Why have it? Original reason. Assume nine half-care lots, each worth 500K. Mature trees, open space. If you bidl high rise, it's worth 2 million, but if everyone builds the high rise, lot values plummet to 100K
11. So zoning might help with tragedy of the commons
12. Hence early in the 20th century, environmentalists or social reforms or city planners (whatever they might be called) turned to zoning, which was in theory designed to prevent harmful neighborhood effects
13. They were, however, much interested in its underlying principles, which they turned into the foundation for modern city planning:
a. Separation of uses
b. Protection of the single family home
c. Low rise development
d. Medium density population
14. In 1909, LA enacted an ordinance restricting industry to specified districts, away from residential areas
15. In 1916, NY City enacted the first comprehensive zoning program, which assigned several classe of land uses to different zones and restricted the height and bulk of buildings
16. Important interest had a stake in controlling the course of this sort of development
17. In all towns, homeowners sought some kind of insurance that their major asset would not be devalued by neighboring industrial and apartment uses
18. Citizens, business people, and social reformers decided that zoning was essential to health housing with light and air, to economic interest, and to environmental planning
19. Zoning spread rapidly in the years after 1916, especially following the appearance of a model zoning statue in 1922, the Standard State Zoning Enabling Act
20. With the spread of zoning came constitutional attacks - assertions that the new controls amounted to takings of property without compensation or worked derivations of property without due process of law
21. By the mid 1920s, a few state courts had struck down zoning as unconstitutional, but others had upheld it
22. Everyone, wanted an answer from the US SC
23. Real estate dealers and realty boards selected as a test case the zoning ordinance of tiny Euclid, hio (pop. 3,300 in 1920), a suburb of Cleveland
24. They thought it a favorable case for a broad holding of unconstitutionality for several reasons
a. First, it took ¾ of the value out of part of the P’s land
b. Second, the court might see little Euclid as interfering with the natural and desirable expansion of Cleveland
c. Third, the ordinance had six use districts, three height districts, and four area districts, which appeared difficult to justify as nuisance prevention
25. In 1924, a federal district court found the Euclid ordinance unconstitutional:
a. The true object of the ordinance in question is to place all the property in an undeveloped area of 16 square miles in a straitjacket
b. The purpose to be accomplished is really to regulate the mode of living of persons who may hereafter inhabit it
c. Aside from contributing to these results and furthering such class tendencies, the ordinance has also an esthetic purpose
d. That is to say, to make this village develop into a city along lines now conceived by the village council to be attractive and beautiful
e. Whether these purposes and objects would justify the taking of P’s property as and for a public use need not be considered
f. It is sufficient to say that, in our opinion, and as applied to P’s property, it may not be done without compensation under the guise of exercising the police power
ii. Enabling Legislation
1. Zoning is an exercise of the police power - essentially, the power of government to protect health, safety, welfare, and morals
2. Generally speaking, the police power is held to reside in the state, but in the case of zoning all states have adopted enabling acts that delegate zoning authority to local governments
3. The Standard State Zoning Enabling Act, was adopted at one time or another in all 50 states and is still in effect (with modifications) in many of them
4. A few states - most notably California - have in recent years enacted tailor-made statues that depart significantly from the Standard Act
5. Even these, however, reflect its continuing influence
6. The Standard Act empowers municipalities to regulate and restrict the height, number of stories, and size of buildings and other structures, the percentage of lot that may be occupied, the size of yards, courts, and other open spaces, the density of population, and the location and use of buildings, structures, and land for trade, industry, residence, or other purposes
7. It permits division of municipalities into districts (zones) or appropriate number, shape, and area, and provides that regulations may vary from district to district
8. The regulations must be made in accordance with a comprehensive plan and designed to lessen congestion in the streets; to secure safety from fire, panic , and other dangers; to promote health and the general welfare; to provide adequate light and air; to prevent the overcrowding of land; to avoid undue concentration of population; to facilitate the adequate provision of transportation, water, sewerage, schools, parks, and other public requirements
9. Such regulations shall be made with reasonable consideration, among other things, to the character of the district and its peculiar suitability for particular uses, and with a view to conserving the value of buildings and encouraging the most appropriate use of and throughout the municipality
10. Under the Standard Act, to enact a zoning ordinance a city must create a planning (or zoning) commission and a board of adjustment (sometimes called a board of zoning appeals)
11. The commission and the board are composed of citizen appointed by the mayor
12. The commission, advised by planning experts, has the function of recommending a comprehensive plan and a zoning ordinance to the city council
13. The zoning ordinance must be enacted by the city council
14. Thus expert planners, citizen commissioners, and politicians are all involved in enacting a zoning ordinance
15. If the ordinance needs amending alter, the commission recommends the amendment to the city council, which must adopt the amendment for it to become legally effective
16. The board of adjustment plays a different role
17. It was originally conceived as a device to ensure that broad zoning regulations do not operate inevitably on particular parcels of land
18. It may grant a variance when the zoning restrictions caused the owner practical difficulty or unnecessary hardship
19. It also may grant a special exception when specific requirements set forth in the zoning ordinance are met
iii. The Comprehensive Plan
1. The Standard Act says that zoning regulations shall be in accordance with a comprehensive plan
2. A comprehensive plan is a statement of the local government's objective and standards for development
3. The plan is based on surveys and studies of the city’s present situation and future needs, the idea being to anticipate change and promote harmonious development
4. To require some sort of master plan and regulations in accordance with it, as enabling legislation typically does, reflects the view that zoning itself is but a means of giving effect to a larger planning enterprise that has led to formulation of the comprehensive plan
5. But only about half of the states require comprehensive plans, and sometimes only in the weakest of terms
6. As to those with plan requirements, judicial attitudes vary greatly
7. Some hold, absent very specific language in the enabling legislation, that the plan need not be written down in a document separate from the zoning ordinance itself
8. Some consider that the statement of purpose in the zoning ordiancne’s preamble is evidence of an underlying plan to which the ordinance conforms
9. Some have found the scheme of regulations in the ordinance to be the plan
10. Even when a written plan exists, zoning regulations in consistent with it are not necessarily invalid, so long as they are considered reasonable and in the public interest
11. There is some evidence that his relaxed judicial attitude is changing, however
12. The definite trend appears to be toward finding the plan as a sort of impermanent constitution, flexible in its interpretation, but more than a guide to growth that may be rejected in some circumstance
iv. The Economics of Zoning
1. A voluminous literature considers the motivations for zoning and land use regulation and the impact of regulation on the price of land and housing
2. The usual justification for zoning is that it solves the problem of externalities in environments where bargaining (servitudes) or judicial determination (nuisance law) are not sufficient
3. But there are also other motivations for zoning, and hardly any of the mare consistent with the externality rationale
4. In addition to the class and race based motives hinted at by the district court judge in Euclid, and made more explicit in the Mount Laurel saga, some communities seek to use zoning as a way to raise property values by creating scarcity, although the multiplicity of jurisdictions in any particular housing market can make it difficult for localities to be successful at such monopoly zoning
5. Zoning is just one of many ways governments control the use of land
6. Others include regulations over the subdivision of properties, environmental review and mitigation requirements, and a variety of fees charged to developers
7. Often these charges are justified on the same ground as zoning, namely that they internalize the externalities of development
8. Higher land prices are consistent with both the externality justification for zoning and the monopoly zoning rationale
9. If zoning minimizes negative externalities or provides positive amenities, it will make property more desirable and therefore increase prices
10. Similarly, prices will also increase if zoning is used to create scarcity (what are the implications of these ordinances for economic efficiency?)
11. It can be tricky to determine whether the price of any particular property will increase as a result of land use regulation
12. The short of it is that zoning and land use regulations do much to shape the pattern of life in our communities
13. We will examine a variety of impacts on the natural environment, on access to adult materials and entertainment, and on socioeconomic and racial integration
14. Recent empirical research also suggests linkages between zoning and the incidence of mortgage foreclosures, school quality, and crime
v. Euclidean zoning
1. The zoning scheme of the Euclid ordinance is known today as Euclidean zoning
2. Districts are graded from highest (single family residences) to lowest (worst kind of industry)
3. Under Euclidean zoning, the uses permitted in each district are cumulative
4. Higher uses are permitted in areas zoned for lower uses but not vice versa
5. Thus one can put a single family house in an apartment district, and both uses in a commercial district, but not a commercials use in a residential district nor an apartment house in a single family district
6. In an attempt to preserve large tracts for future industrial use, improving the fascal base, some cities have turned to noncumulative zoning, prohibit houses and commerce in industrial zones (often called industrial parks)
7. The terms higher and lower uses do not refer to economic value
8. Commercially zoned property usually sells at a higher price than residentially zoned property
9. Richard H. Chused notes that Euclid actually served to enable many of the very problems that enlightened land use planning is supposed to overcome
10. In particular (and as the trial court in the case sensed), Euclidean zoning can be seen as overt licensing of segregation by class
vi. Expanding the Aims (and Exercising the Muscle) of Zoning
1. Recall the early objectives of zoning, at least as stated by the SC in Euclid v. Ambler, the first case in this chapter
2. The central idea seemed to be little more than the control of nuisances, though in a comprehensive fashion
3. Thus the height, spacing, and location of buildings were controlled, justifiably, as means to provide light and air, to help avoid and control the dangers of fire, to prevent overcrowding, and to exclude offensive industries from areas where people lived
4. Ends and means alike appeared to be innocuous and relatively unintrusive
5. But the picture painted by the Court in Euclid was somewhat misleading
6. Over the years after Euclid, the aims of zoning gradually expanded, no doubt for a host of reasons - population growth, increased pressures on the public fisc, the rise of activist government generally, racial prejudice, an expanding environmental consciousness, and so on
7. Zoning authorities began taking initiatives that the Court in Euclid would never have imagined (and other that the Court could have foreseen but chose to ignore)
8. There are any number of ways to organize a study of the new initiatives and judicial reaction to them
9. We shall concentrate on the rise of aesthetics s a factor in zoning, on efforts to control household composition, and on efforts to control the nature and size of local populations
vii. Euclid v. Ambler Realty
1. Euclid: use, height, area restrictions zoning town of Euclid - landowner who originally planned to develop is now restricted to his determinant in value; use classes (cumulative - further classes allow uses from previous) go from single-family homes to sewage disposal & mental initiations…
a. Facial challenge (attack in general, not specific application)
b. Court says must be clearly arbitrary, unable to help with public health/safety; leave to legislature to address
i. Connects to nuisance (right thing in wrong place) and protection from “mere parasites” (apartment houses popping up one by one)
c. Euclid standard or review: if clearly arbitrary and unreasonable, having no substantial relation to public health, safety, morals, or welfare
2. The Euclid Zoning Ordinance/Euclid case
a. Use Districts
i. Everything that is allowed in use district 2 is extended to include use district one, use district three includes 1 and 2
ii. So it is cumulative
b. Area Districts
c. Height Districts (now often called bulk districts)
d. Called Euclidean zoning
e. Ambler did not apply for a variance or a zone change
i. This makes it a facial challenge
ii. Book suggests it was carefully selected by zoning opponents, including realtors and developers, but many developers and realtors loved zoning and still do
f. Relationship with nuisance
i. Court describes nuisance background, and had traditionally upheld zoning laws as legislative nuisance controls
ii. Sic utere tuo ut alienum non laedas
iii. Court: this will ordinarily furnish a fairly helpful clew (although not for spelling)
iv. Does that work here? Is Ambler’s use a nuisance?
g. The court says the main problem here for the challenger is the residential restriction
i. The city is trying to separate industrial use from other uses
ii. And although that may reduce the land value, it is for the general benefit
iii. Part of the power the police power has to separate the city into zones
iv. Justified as nuisance position
v. A nuisance might just be the right thing in the wrong place - like a pig in the parlor
vi. Talks about apartment buildings being parasites, and how bringing in more apartment buildings destroys this community wholesome for children
h. The rule that comes out of this
i. Have to show that the zoning ordinances are generally arbitrary to present a challenge to it
3. If you’re thinking of preventing nuisances by keeping polluting people away from residences, zoning seems beneficial
4. Keep them away before the nuisance happens
5. This has become called Euclid zoning
6. Very popular
7. State’s have the policing power
8. General power to protect public welfare
9. States have adopted laws that have allowed municipalities to zone
10. Euclidean zoning very common because states borrow from each other
11. The idea of separating parts of the jurisdiction from each other
12. Also requiring minimum building size has become common
13. Not ever Euclidean zoning looks exactly like this case
14. Separating residential from businesses is part of some models
15. An unintended consequence of this could be people being forced to drive, more noise in the neighborhood from that
16. Appelle is the owner of a tract of land containing 68 acres, situations in the westerly end of the village, abutting on Euclid Avenue to the south and the Nickel Plate railroad to the north
17. Adjoining this tract, both on the east and on the west, there have been laid out restricted residential palts upon which residences have been erected
18. On Nov. 13, 1922, an ordinance was adopted by the Village Council, establishing a comprehensive zoning plan for regulating and restricting the location of trades, industries, apartment homes, two-family houses, etc., the lot area to be built upon, the size and height of buildings, etc…
19. The entire area of the village is divided by the ordinance into six classes of use districts, denominated U-1 to U-6, inclusive
20. Three classes of heigh districts, denominated H-1 to H-3, inclusive
21. And four classes of are districts, denominated A-1 to A-4, inclusive
22. The ordinance is assailed on the grounds that it is in derogation of § 1 of the 14th amendment to the Federal Constitution in that it deprives appelle of liberty and property without due process of law and denies it the equal protection of the law, and that it offends against certain provisions of the constitution of the State of Ohio
23. The prayer of the bill is for an injunction restraining the enforcement of the ordinance and all attempts to impose or maintain as to appellee’s property any of the restriction, limitations or conditions
24. The court below held the ordinance to be unconstitutional and void, and enjoyed its enforcement
25. Before proceeding to a consideration of the case, it is necessary to determine the scope of the inquiry
26. The bill alleges that the tract of land in question is vacant and has been held for years for the purpose of selling and developing it for industrial uses, for which it is especially adapted, being immediately in the path of prorgressive industrial development
27. That for such uses it has a market value of about $10,000 per acre, but if the use be limited to residential purposes the market value is not in excess of $2,500 per acre
28. That the first 200 feet of the parcel back from Euclid Avenue, if unrestricted in respect of use, ahs a value of $150 per front foot, but if limited to residential sues, and ordinary mercantile business be excluded therefore, this value is not in excess of $50 per front foot
29. It is specifically averred that the ordinance attempts to restrict and control the lawful uses of appellee’s land so as to confiscate and destroys  great part of its value
30. That it is being enforced in accordance with its terms
31. The record goes no farther than to show, as the lower court found, that the normal, and reasonably to be expected, use and development of that part of appellee’s land adjoining Euclid Avenue is for general trade and commercial purposes, particularly retail stores and like establishments, and that the normal, and reasonably to be expected, use and development of the residue of the land is for industrial and trade purposes
32. Whatever injury is inflicted by the mere existence and threatened enforcement of the ordinance is due to restrictions in respect of these and similar sues
33. To which perhaps should be added - if not included in the foregoing - restrictions in respect of apartment houses
34. Specifically, there is nothing in the record to suggest that any damage results from the presence in the ordinance of those restrictions relating to churches, schools, libraries and other public and semi public buildings
35. It is neither alleged nor proved that there is, or may be, a demand for any part of appellee’s land for any of the last named uses
36. And we cannot assume the existence of facts which would justify an injunction upon this record in respect of this class of restrictions
37. For present purposes the provisions of the ordinance in respect of these uses may, therefore, be put aside as unnecessary to be considered
38. We proceed, then, to a consideration of those provisions of the ordinance to which the case as it is made relates, first disposing of a preliminary matter
39. A motion was made in the court below to dismiss the bill on the ground that, because complainant (appellee) had made no effort to obtain a building permit or apply to the zoning board of appeals for relief as it might have done under the terms of the ordinance, the suit was premature
40. The motion was properly overruled
41. The effect of the allegations of the bill is that the ordinance of its own force operates greatly to reduce the value of appellee's land and destroy their marketability for industrial, commercial and residential sues
42. And the attack is directed, not against any specific provision or provisions, but against the ordinance as an entirety
43. Assuming the remedies, the existence and maintenance of the ordinance, in effect, constitutes a present invasion of appellee's property rights and threat to continue it
44. Under these circumstances, the equitable jurisdiction is clear
45. It is not necessary to set forth the provisions of the Ohio Constitution which are thought to be infringed
46. The question is the same under both Constitutions, namely, as stated by appellee:
a. Is the ordinance invalid in that it violates the constitutional protection to the right of property in the appellant by attempted regulations under the guise of the police power, which are unreasonable and confiscatory?
47. But although a degree of elasticity is thus imparted, not to the meaning, but to the application of constitutional principles, statues and ordinances, which, after giving due weight to the new conditions, are found clearly not to conform to the Constitution, of course, must fall
48. The ordinance now under review, and all similar laws and regulations, must find their justification in some aspect of the police power, asserted for the public welfare
49. The line which in this field separates the legitimate for the illegitimate assumption of power is not capable of precise delimitation
50. It varies with circumstances and conditions
51. A regulatory zoning ordinance, which would be clearly valid as applied to the great cities, might be clearly invalid as applied to rural communities
52. In solving doubts, the maxim sic utere tuo ut alienum non laedas, which lies at the foundation of so much of the common law of nuisances, ordinarily will furnish a fairly helpful clew
53. And the law of nuisances, likewise, may be consulted, not for the purpose of controlling, but for the helpful aid of its analogies in the process of ascertaining the scope of, the power
54. Thus the question whether the power exists to forbid the erection of a building of a particular kind or for a particular use is to be determined, not by an abstract consideration of the building or of the thing considered apart, but by considering it in connecting with the circumstance and the locality
55. A nuisance may be merely a wright thing in the wrong place
56. If the validity of the legislative classification for zoning praise be fairly debatable, the legislative judgement must be allowed to control
57. There is no serious difference of opinion in respect of the validity of laws and regulations fixing the height of buildings within reasonable limits
58. Here, however, the exclusion is in general terms of all industrial establishments, and it may thereby happen that not only offensive or dangerou sindustries will be excluded, but those which are neither offensive nor dangerous will share the same fate
59. The inclusion of a reasonable margin to insure effective enforcement, will not put upon a law, otherwise valid, the stamp of invalidity
60. Such laws may also find their justification in the fact that, in some fields, the bad fades into the goods by such insensible degrees that the two are not capable of being readily distinguished and separated in terms of legislation
61. In the light of these considerations, we are not prepared to say that the end in view as not suffice to justify the general rule of the ordinance, although some industries of an innocent character might fall within the proscribed class
62. It can not be said that the ordinance in this respect passes the bounds of reason and assumes the character of a merely arbitrary fiat
63. Moreover, the restrictive provisions of the ordinance in this particular may be sustained upon the principles applicable to the broader exclusion from residential districts of all business and trade structures, presently to be discussed
64. But the village, though physically a suburb of Cleveland, is politically a separate municipality, with powers of its own and authority to govern itself as it sees fit within the limits of theo organic law of its creation and the State and Federal Constitutions
65. Its governing authorities, presumably representing a majority of its inhabitants and voicing their will, have determined not that industrial development shall cease at its boundaries, but that the course of such development shall proceed within definitely fixed liens
66. If it be a proper exercise of the police power to relegate industrial establishments to localities separates from residential sections, it sin ot easy to find a sufficient reason for denying the power because the effect of its exercise is to divert an industrial flow from the course which it would follow, to the injury of the residential public if left alone, to another course where such injury will be obviated
67. It isn't meant by this, whoever, to exclude the possibility of cases where the general public interest would so far outweigh the interest of them municipality that he municipality would not be allowed to stand in the way
68. We find no difficulty in sustaining restrictions of the kind thus far reviewed
69. The serious question in the case arises over the provisions of the ordinance excluding from residential districts, apartment houses, business houses, retail stores and shops, and other like establishments
70. This question involves the validity of what is really the crux of the more recent zoning legislation, namely, the creation and maintenance of residential districts, from which business and trade of every sort, including hotels and apartment homes, are excluded
71. Upon that question this Court has not thus far spoken
72. The decision of these state courts are numerous and conflicting
73. But those which broadly sustain the power greatly outnumber those which dney altogether or narrowly limit it
74. And it is very apparent that there is a constantly increasing tendency in the direction of the broader view
75. The matter of zoning has received much attention at the ends of commissions and experts, and the results of their investigations have been set forth in comprehensive reports
76. These reports, which bear every evidence of painstaking consideration, concur in the view that the segregation of residential, business, and industrial buildings will make it easier to provide fire apparatus suitable for the character and intensity of the development in each section
77. That it will increase the safety and security of home life
78. Greatly tend to prevent secret accidents, especially to children by reducing the traffic and resulting confusion in residential sections; decrease noise and other conditions which produce or intensify nervous disorders; preserve a more favorable environment in which to rear children, etc…
79. With particular refernce to apartment houes, it is pointed out that he devleopment of detached hosue section is greatly retarded by the ocming of apartment houses, which has somtiems resultedi n destoryign the entire sectio nfor private hosue pruposes
80. That in such sections very often the apartment house is a mere parasite, constructed in order to take advantage of the open spaces and attractive surroundings created by the residential character of the district
81. But where the equitable remedy of injunction is sought, as it is here, not on the ground of present infringement or denial of a specific right, or fo a particular injury in process of actual execution, but upon the broad ground that the mere existence and threatened enforcement of the ordinance, by materially and adversely affecting values and curtailing the opportunities of the market, constitute a present and irreparable injury, the court will not scrutinize its provision, sentence by sentence, to ascertain by a process of piecemeal resection whether there may be, here and there, provisions of a minor character, or relating to matters of administration ,or not shown to contribute to the injury complained of, which, if attacked separately, might not withstand the test of constitutionality
82. In respect of such provisions, of which specific complaint is not made, it cannot be said that the landowner has suffered or is threatened with an injury which entitled him to challenge their constitutionality
83. The relief sought here is an injunction against the enforcement of any of the restrictions, limitations or conditions of the ordinance
84. And the gravamen of the complaint is that a portion of the land of the appellee cannot be sold for certain enumerated uses because of the general and broad restraints of the ordinance
85. What would be the effect of a restraint imposed by one or more of the innumerable provisions of the ordinance, considered apart, upon the value of marketability of the lands is neither disclosed by the bill nor by the evidence, and we are afforded no basis, apart from mere speculation, upon which to rest a conclusion that it or they would have any appreciable effect upon those matters
86. Under these circumstances, therefore, it is enough for us to determine, as we do, that the ordinance in its general scope and dominant eatue,s o far as its provisions are here involved, is a valid exercise of authority, leaving the vision to be dealt with as case arise directly involving them
87. And this is in accordance with the traditional policy of this Court
88. In the realm of constitutional law, especially, this Court has perceived the embarrassment which is likely to result from an attempt to formulate rules or decide questions beyond the necessities of the immediate issue
89. It has preferred to follow the method of a gradual approach to the negearl by a systematically guarded application and extension of constitutional principles to particular cases as they arise, rather than by out of hand attempts to establish general lures to which future cases must be fitted
90. This process applies with peculiar force to the solution of question arising under the due process clause of the Constitution as applied to the exercise of the flexible powers of police, with which we are here concerned
91. Decree reversed
viii. Stoyanoff v. Berkeley
1. Stoyanoff v. Berkeley: zoning limits on aesthetics of properties. Odd house plans rejected by “architectural board”; court holds:
a. Complies with state act - the aesthetic piece is linked to concern with property values and the “general welfare” - now, aesthetics are generally allowed as zoning considerations.
2. Wanted to build a rather weird looking house
3. The house wasn’t violating any basic zoning rules
4. But they still could not get a permit to build their house
5. Their house was very modern, and in contrast with the style of the neighborhood
6. The zoning committee had an architecture board that was supposed to review these houses and see if it complies 
7. The Ps say you can’t just base this off esthetics alone, and need something else to base it off of
8. They claim that the state enabling zoning statute doesn’t provide for this, the city only has the power that the state has given, and that they have to operate in the parameters of that
9. And this is not within that power
10. Also saying it is a constitutional issue
11. 89.020 statute and 89.040 lay out some regulations - state statutes
12. Consultant comes out and explains what cities usually look out in regards to architectural standards
13. There are benefits to preserving character of the houses in the neighborhood
14. Can have provisions where cities designate certain areas as being historic
15. Upon summary judgement the trial court issued a peremptory writ of mandamus to compel appellant to issue a residential building permit to respondents
16. The trial court’s judgement is that the below mentioned ordinances are violation of Section 10, Article I of the Constitution of Missouri, in that restrictions placed by the ordinances on the use of property deprive the owners of their property without due process of law
17. Relators’ petition pleads that they applied to appellant Building Commissioner for a building permit to allow them to construct a single family residence in the City of ladue, and that plans and specifications were submitted for the proposed residence, which was unusual in design, but complied with all existing building and zoning regulations and ordinances of the City of Ladue, Missouri
18. It is further pleaded that realtors were refused a building permit for the construction of their proposed residence upon the ground that the permit was not approved by the Architectural Board of the City of Ladue
19. It is asserted in the petition that he ordinances are invalid, illegal and void, are unconstitutional in that they are vague and provide no standard nor uniform rule by which to guide the architectural board, that the city acted in excess of statutory powers in acting the ordinances, which attempt to  allow respondent to impose aesthetic standards for buildings in the city of Ladue, and are in excess of the powers granted the City of Ladue by said statue
20. Realtors filed a motion for summary judgement and affidavits were filed in opposition thereto
21. The ordinance which has been adopted by the City of Ladue is typical of those which have been adopted by a number of suburban cities in St. Louis County and in similar cities throughout the US, the need therefore being based upon the protection of existing property values by preventing the construction of houses that are in complete conflict with the general type of houses in a given area
22. The intrusion into this neighborhood of realtors’ unusual, grotesque and onnconfomring structure would have a subtanatila adverse effect on market values of other homes in the immediate area
23. According to Mr. Riley the standards of Ordinance 131 are usually and customarily applied in city planning work and are:
a. Whether the proposed house meets the customary architectural requirements in appearance and design for a house of the particular type which is proposed
b. Whether the proposed house is in general conformity with this style and design of surrounding structures; and
c. Where the proposed house lends itself to the property architectural development of the City; and that in applying said standards the Architectural Board and its Chairman are to determine whether proposed house will have an adverse effect on the stability of values in the surrounding area
24. Realtors’ position is that the creation by the City of Ladue of an architectural board for the purpose of promoting and maintaining general conformity with the style and design of surrounding structures is totally unauthorized by our Enabling Statute
25. It is further amended by realtors that Ordinances 131 and 281 are invaldi and unconstitutional as being an unreasonable and arbitrary exercise of the police power (as based entirely on aesthetic values)
26. And tha the same are invalid as an unlawful delegation of legislative powers (to the Architectural Board)
27. Realtors say that neither sections 89.020 or 89.040 nor any other provision of Chapter 89 mentions or gives a city the authority to regulate architectural design and appearance
28. There exists no provision providing for an architectural board and no entity even remotely resembling such a board in mentioned under the enabling legislation
29. Realtors conclude that the City of Ladue lacked any power to adopt Ordinance 131 as amended by Ordinance 281 and its intrusion into this area is wholly unwarranted and without sanction in the law
30. As is clear from the affidavits and attached exhibits, the City of Ladue is an area composed principally of residences fo the general types of Colonial, French Provincial and English Tudor
31. The city has a comprehensive plan of zoning to maintain the general character of buildings therein
32. Realtors say further that Ordinances 131 and 281 are invalid and unconstitutional as being an unreasonable and arbitrary exercise of the police power
33. It is argued that a mere reading of these ordinances shows that they are based entirely on aesthetic factors in that the stated purpose of the Architectural Board is to maintain conformity with surrounding structures and to assure that structures conform to certain minum architectural standards of appearance
34. The argument ignores the further provisions in the ordnance:
a. And that unsightly, grotesque and unsuitable structures, detrimental to the stability of value and the welfare of surrounding property, structures, and residents, and to the general welfare and happiness of the community, beavoided, and that appropriate standards of beauty and conformity be fostered and encouraged
35. Realtors’ proposed residence doesn to descend to the patently offensive character vehicle graveyards in close proximity to such highways referred to in the deimeke case
36. Nevertheless, the aesthetic factor to be taken into account by the Architectural Board is not to be considered alone
37. In this time of burgeoning urban areas, congested with people and structures, it is certainly in keeping with the ultimate ideal for general welfare that the Architectural Board, in its function, preserve and protect existing areas in which structures of a general ocfomrity of architecture have been erected
38. The area under consideration is clearly, form the record, a fashionable one
39. The denial by appellant of a building permit for realtors’ highly modernistic residence in this area where traditional Colonial, French Provincial and English Tudor styles of architecture are erected does note appear to arbitrary and unreasonable when the basic purpose to be served is that of the general welfare of persons in the entire community
40. Realtors claim that the above provisions of the ordinance amount to an unconstitutional delegation of power by the city to the Architectural Board
41. It is argued that he Board cannot begin them power to determine what is unsightly and grotesque and that he standards, whether the proposed structure will conform to power architectural standards in appearance and design, and will be in general conformity with the style and design of surrounding structures and conducive to the oer architectural development of the icty and the Board shall disapprove the application if it determines that the proposed structure will constitute an unsightly, grotesque or unsuitable structure in appearance, detrimental to the welfare of surrounding poetry or sides are inadequate
42. Ordinances 131 and 281 are sufficient in their general standards calling for a factual determination of the suitability of any proposed structure with reference to the character of the surrounding neighborhood and to the determination of any adverse effect on the general welfare and preservation of property values of the community
43. The judgment is reversed
44. Notes
a. Courts, developing the law of nuisance, rearley declared an ugly site a nuisance
b. Obnoxious smells, deafening noises, yes, but nsighliness, no
c. There were no common standards to determine beauty
d. As we have seen, courts early viewed zoning under the police power as a form of nuisance control
e. Naturally, then, by an analogy to nuisance, they held that the police power can be exercised to further public health, safety, and general welfare, but not for purely aesthetic purposes
f. Not until the 1950s did courts begin to accept the legitimacy of zoning based exclusively on aesthetic considerations
g. In Berman v. Parker, an urban renewal case involving the use of the federal police power in DC, the SC approved an expanded conception of the public welfare
h. The values it presents, said the Court, are spiritual as well as physical, aesthetic as well as monetary; it is within the power of the literature to determine that the community should be beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled
i. Perhaps a majority of jurisdictions today follow Berman and accept aesthetics as a legume police power goal in itself
j. But a good number still waffle on the issue, and a few are opposed to aesthetic regulation
k. As a result of this judicial change of view, architectural review boards have proliferated in many states
l. Aesthetic considerations are an important factor in historic zoning and historic preservation legislation, and in these contexts the courts have felt less inhibition in admitting the legitimacy of aesthetic objective
m. There is an extensive bibliography on the matters discussed here
n. Notice that the court in Stoyanoff did not resist its decision on the legitimacy of aesthetics as a zoning objective, relying instead largely on protection of property values
9. Takings
a. Public Use, Physical Occupation
i. With all these cases, ask yourself what the trigger with this issue arising
ii. Now we are looking at cases where it is permissible to do these takings, but the government just has to pay people
iii. Eminent Domain; Fifth Amendment: nor shall private property be taken for public use, without just compensation. “Takings” clause…
1. Points of litigation:
a. Private property, public use, taken, just compensation.
b. Main areas of litigation
i. What constitutes a public use?
ii. What acts amount to taking property?
iii. Expanded from original idea to include regulation. What is the scope of the latter?
iv. How do we measure just compensation?
2. Basically, forced sale by power of the government to force transfers of property from owner to itself
a. “Condemns” the property, transfers in exchange for market value.
i. I.e. Dodgers stadium (botched “public housing” plan)
3. Historically, “take” meant direct appropriation, but now:
a. Penn Coal - value reduced by regulations that goes “too far”
i. Zoning, environmental regulations, historic preservation ordinances, exactions, etc...can all be takings
1. Consider: what is the value of the land, and how much is it changed? Existing or projected use? “Define” the property - entire parcel, or portion affected? Social benefits to regulation? Did the owner invest in development based on old regulations that suddenly change? What if the owner bought knowing it might be regulated?
4. Considerations: State nuisance law, restatement, long standing use by similarly situated property owners (or allowing to continue).
a. Must point to background principles of nuisance and property law that prohibit use (per Kennedy: background principles are more than just nuisance)
b. If you can’t categorize as Loretto or Lucas, go to Penn Central test
5. Note: Lucas rule is 100% wipeout only, not any less….
a. Historically take meant only direct appropriation but now courts say take is broader:
i. Penn coal: value reduced by regulations that go too far
ii. Could include many types of regulation, such as:
1. Zoning
2. Environmental regulations (ESA, Wetland Regs)
3. Historic preservation ordinances etc.
4. Building permits
5. Exactions
6. Eminent domain is the power the government has - government has the power of eminent domain
7. But can say the government exercised their power of eminent domain or takings, that’s where they become interchangeable
8. Fifth Amendment
a. Nor shall private property be taken for public use, without just compensation
9. Takings clause
a. Nor shall private property be taken for public use, without just compensation
10. Eminent domain
a. Power of government to force transfers of property from owners to itself
b. Condemns property, transfer in exchange for market value
c. Inverse Condemnation - suit by landowner to establish that government action = take of property and therefore requires compensation
11. If a regulation reduces the value of owner’s by 80%, what to consider?
a. What is the value of the land? How much has it changed? Baseline - existing use or projected use?
b. How do you define the property? The entire parcel? Just the portion affected?
c. What if there are massive social benefits to the regulation?
12. Unsatisfied with private arrangements (servitudes) and nuisance law as the means of land use control, the government might and often does embark on more activist courses - leaving property in the hands of its owners but regulating its use, or taking property from its owners and reallocating it to governmentally preferred uses
13. The first approach, regulating, is illustrated by the method of zoning, studied in the last chapter
14. The second approach, taking, is the method of eminent domain to be considered here
15. That the government has the power of eminent domain is, as we shall see, a point long beyond dispute
16. There are constraints, however
17. The 5th amendment enjoins:
a. Nor shall private property be taken for public use, without just compensation
18. As it happens, this language limits not only the government’s right literally to take property though the power of eminent domain, but its freedom to regulate property as well
19. In regulating through zoning or other means, the government might at times be said to have expropriated what it claimed only to control
20. So too in carrying out the myriad other activities that attend the modern state
21. Some of the most intractable issues in the jurisprudence of property concern the matter of under what circumstances such governmental activities should be regarded as takings
iv. The Power of Eminent Domain: Sources and Rationales
1. Eminent domain is the power of government to force transfers of property from owners to itself
2. Notice that the 5th Amendment does not grant the taking power, but only confirms it - a tacit recognition of a pre-existing power
3. The power of government to take private property as recognized, though compensation was hardly universal in colonial times
4. Gradually, however, statues came to provide for compensation, and some judges required it even in the absence of legislation
5. Constitutional provisions began to appear in the late 1700s, and by the end of the first half of the 19th century a trend in this direction had developed
6. Such provisions eventually became the norm
7. By the time the US Constitution was held to require compensation by the states, they were already providing it on their own - through constitutional or judge-made law
8. Various rationales for the taking power have been offered over the years
9. Early civil law scholars like Grotius and Pufendorf argued essentially that sovereign states had original and absolute ownership of peroty, prior to possession by citizens
10. Individual possession derived from grants from the state and was held subject to an implied reservation that the state might resume its ownership
11. Another rationale is that eminent domain is the natural consequence of royal prerogatives that inherited in the concept of feudalism
12. On this view, the taking power is a remnant of feudal tenures
13. Finally, it has been argued, specially by natural law theorists, that eminent domain is an inherent attribute of sovereignty, necessary to the very existence of government
14. Each of these notions has been reflected to some degree in American law, the last being the most common rationale today
15. Notice that none of the rationales really explains the obligation to compensate, as opposed to the power to take
16. In fact, there's very little historical evidence on the motivations behind the requirement of just compensation
v. The Public-Use Puzzle (and a Note on Just Compensation)
1. The Fifth Amendment’s mention of public use is read to mean that property may be taken only for such uses
2. The government may not condemn for private purposes, however willing it might be to pay compensation for the forced transfer
3. Quite obviously, then, the reach of the eminent domain power hinges directly on the breadth or narrowness of meaning attached to public use
vi. Physical Occupations and regulatory takings
1. If the government wishes to condemn private property for public use, it must comply with procedures designed to assure owners due process of law
2. As mentioned earlier, the government is usually required to begin by attempting negotiated purchase
3. Failing acquisition by that means, the condemning authority will file a petition in court, followed by notice to all persons with interests in the property in question
4. Thereafter, a trial is held, at which the government must establish its authority to condemn (which means, in some jurisdictions, that the government must show that a taking is necessary)
5. The court can give the government permission to enter and inspect the subject property
6. It may require the government to make a deposit as security for the eventual condemnation, in an amount based on the compensation estimated to be awarded at the end of the proceedings
7. Jurisdictions differ on the availability of a jury trial in condemnation actions (none is required under the US Constituion)
8. If there is a jury trial, it is typically the jury that determines just compensation
9. Issues of public use and necessity are decided by the court
10. At the conclusion of a successful condemnation action (or within a prescribed time thereafter), the government must pay the compensation awarded plus interest, if any, accrued from the time of the taking
11. Generally, condemnees may not recover attorneys’ fees or other litigation expenses
12. Dissatisfied condemnees may, of course appeal
13. In a straightforward condemnation action, then, there is no question that the government is taking property (though there might well be questions about whether the taking is for a public use and bout the measure of compensation)
14. The cases that follow are different:
a. Now the central issue is whether a taking has occurred in consequence of some government activity
15. The four sections below examine the chief rules of decision that he courts (especially the US SC) have fashioned to resolve this issue of regulatory takings
16. We also consider the question of remedies in the event a regulatory taking is found to have occurred
vii. Review
1. Loretto: permanent physical occupation = taking per se
2. Penn coal: if a regulation goes too far  = taking
a. Extent of diminution in value is crucial
b. If have average reciprocity of advantage, less likely to be a taking
c. Exception for regulating nuisance
i. But majority finds inapplicable in that case
d. Raises conceptual severance (denominator) problem
3. Note: these issues get folded into Penn Central Test
4. Penn central
a. Case by case inquiry into factors:
i. Economic impact on the claimant, particularly:
ii. Inferences with distinct investment-backed expectations (DIBE); and
iii. The character of the governmental action
1. Is it physical(ish)?
5. Lucas: total wipeout rule
a. When the owner of real property has been called upon to sacrifice all economically beneficial uses in the name of a common good, he has suffered a taking
b. No balancing - a per se rule
6. But, Luas exception, no per se taking if:
a. The logically antecedent inquiry into the nature of the owner’s estate shows that prescribed interests were not part of his title to begin with
b. Any limitation so severe that wipes out all economic value cannot be newly legislated or decreed without compensation but must inhere in the title itself, in the restrictions that background principles of the State’s law of property and nuisance already place upon land ownership
7. How to figure it out:
a. Scalia (plurality):
i. State nuisance law
ii. Restatement rules
iii. Long standing use by similarly situated property owners or allowing others to continue
b. South Carolina cannot just recite that it’s a nuisance, must point to background principles of nuisance and property law that prohibit this use
c. Kennedy:
i. Background principles are more than just nuisance
8. Regulatory takings
a. Penn central: 3-part balancing test:
i. Economic impact on owner;
ii. DIBE
iii. Character of the governmental regulation
b. Lucas: if total loss of economically viable use, then a taking per se
c. Unless: background principles create limitation on title
d. And: no solution to the denominator problem
9. Palazzolo
a. We still have the Lucas rule: total wipeout = per se taking
b. Except when background principles of state law already limited the title so that nothing was really taken. Exception won’t be read broadly, but it’s arguably more than just common law nuisance
c. Palazzolo clarifies two points:
i. The mere fact that a statue is pre-existing doesn't make it a background principle
ii. Total wipeout must really be total
d. But no clarification of conceptual severance (denominator problem)
10. Tahoe Sierra
a. Temporary moratorium - 32 month building stoppage
b. Not a total wipeout for the restricted period
c. So not a per se taking under Lucas
d. But still consider Penn central analysis
e. Takings inquiry requires careful examination and weighing of all relevant circumstances
f. We do not hold that the temporary nature of a land-use restriction precludes finding that it is a taking; we simply recognize that it should not be a given exclusive significance one way or the other
viii. Kelo v. City of New London
1. Kelo case comes up with issues if the government can even exercise their power of eminent domain
2. If you don’t survive Kelo, it’s unconstitutional to do that action
3. Kelo v. New London: Trying to revitalize “distressed” town; Pfizer is about to open an office and they want to capitalize. Is development for economic revitalization a “public use” when much of it won’t be strictly “used” by the public? Court takes a broad view - public use is “public purpose.” deference to the legislature’s carefully formulated plan; legislature can pass their own standards there. Desire to avoid reviewing cases on individual bases in a comprehensive plan.
4. Looking at governmental power to take property
5. They’re challenging the exercise of eminent domain on their property
6. The takings doctrine has been extended past this situation, to include government regulation
7. Starting our discussion of takings with Kelo
8. This is a limitation on the government's right
9. This is direction appropriation
10. The government is forcing a sale from people of their properties
11. In the Constitution, in the 5th Amendment, it says that private property shall not be taken without due compensation, for public use (get the exact quote for this, it’s important)
12. So the question in this case is what counts as a public use
13. What’s enough to make something a public use
14. City of New London trying to revitalize this area
15. Have economic depression
16. Come up with this plan to revitalize the city
17. Get approvals from the State and set up a committee to enact their plans
18. Part of it is focused on Pfizer building a new plant
19. Want to set up areas that can be leased for offices, hotels, etc…
20. There was a very old woman living on the site that the government was trying to take
21. For them, having some money wasn’t really what they were looking for
22. Kelo likes her view
23. A number of folks that want to stay in their homes
24. The Ps are saying that this isn’t appropriate eminent domain, because it is not for public use
25. The Dissent would have applied a heightened standard when takings are for economic purposes
26. Need clear and convincing evidence that there is some public benefit
27. The majority says there are two extremes
a. We know that cities can’t take property to just give to another private party for private use
b. On the other hand, it is clearly permissible where the taken land would be used for clearly public use (railroad for instance)
28. This situation is somewhere in the middle
29. The court says this is an acceptable use of their power
30. Sawatta vs. Endo comes up again
a. Need to protect the family home
b. The court here says that in that case the court forced the sale of the lessors to the lesees
c. The idea is to break up the control of land in Hawaii
d. Trying to break up the social evils of land oligopoly
e. That is a public use
31. Also talk about berman case
a. The court upheld the plan to help a blighted area in DC
b. The challenger was a landowner that wasn’t even in the area
c. Not gonna ask on a house by house case, not gonna go into that much detail
d. Just gonna evaluate the plan
32. Court also wants to defer to the state legislatures to see what they need
33. This is part of a comprehensive plan, that has been well thought through
34. Going forward, how are we supposed to define public use?
a. If it is for a public purpose
b. Broader than just public use
35. This case upset a lot of people
36. Some states passed greater barriers after this case
37. But some people were really happy with this decision
38. Interesting dissents
a. Creates a slippery slope situation
b. Fear of abuse
c. Can just say that something can be put to a better use
d. Also completely eliminates the distinction between public and private use and the definition of public use that was put into the constitution
e. Can be used for gentrification
f. Thomas says this will fall much harder on low-income communities
39. Talks about the phrase public use
40. For something to be used for public use doesn’t necessarily mean the public uses it
41. Just has to have a public purpose
42. Two ends of the spectrum
43. On one end, if the government were exercising eminent domain for a roadway that anyone would be able to use - this would be use by the public
44. On the other end, government cannot use eminent domain to force a sale of property to transfer directly to a private property for their private purposes
45. In the middle, is where Kelo is
46. Puts in place a generous test - public purpose
47. Some states put in place state laws to put in more limits - because didn’t like the decision
48. So this decision might just be a floor - not violating the constitution if the public purpose is being met
49. But states might have a higher floor because of their laws
50. In 2000, the city of New London approved a development plan that, in the words of the SC of Connecticut, was projected to create in excess of 1,000 jobs, to increase tax and other revenues, and to revitalize an economically distressed city, including its downtown and waterfront areas
51. In assembling the land needed for this project, the city’s development agent has purchased property from willing sellers and proposes to use htp wo er of eminent domain to acquire the remainder of the property from unwilling owners in exchange for just compensation
52. The question presented is whether the city’s proposed disposition of this property qualifies as a public use within the meaning of the Takings clause of the Fifth Amendment to the Constitution
53. These conditions prompted state and local officials to target New London for economic revitalization
54. To this end, respondent New London Development Corporation (NLDC), a private nonprofit entity established some years earlier to assist the CIty in planning economic development, was reactivated
55. In January 1998, the State authorized a $5.35 million bond issue to support the NLDC’s planning activities and a $10 million bond issue toward the creation of a Fort Trumbull State Park
56. In February, the pharmaceutical company Pfizer inc. announced that it would build a $300 million research facility on a site immediately adjacent to Fort Trumbull
57. Local planners hoped that Pfizer would draw new business to the areas, thereby serving as a catalyst to the area’s rejuvenation
58. After receiving initial approval form the city council, the NLDC continued its planning activities and held a series of neighborhood meetings to educate the public about the process
59. In May, the city council authorized the NLDC to formally submit its plans to the relevant state agencies for review
60. Upon obtaining state-level approval, the NLDC finalized an integrated development plan focused on 90 acres of the Fort Trumbull area
61. The NLDC intended the development plan to capitalize on the arrival of the Pfizer facility and the new commerce it was expected to attract
62. In addition to creating jobs, generating tax revenue, and helping to build momentum for the revitalization of downtown New London, the plan was also designed to make the City more attractive and to create leisure and recreational opportunities on the waterfront and in the park
63. The city council approved the plan in January 2000, and designated the NLDC as its development agent in charge of implementation
64. The city council also authorized the NLDC to purchase property or to acquire property by exercising eminent domain in the City’s name
65. The NLDC successfully negotiated the purchase of most of the real estate in the 90-acre area, but its negotiations with petitioners failed
66. As a consequence, in November 2000, the NLDC initiated the condemnation proceedings that gave rise to this case
67. In all, the nine petitioners own 15 properties in Fort Trumbull - 4 in parcel 3 of the development plan and 11 in parcel 4A
68. Ten of the parcels are occupied by the owner or a family member
69. The other five are held as investment properties
70. There is no allegation that any of these properties is blighted or otherwise in poor condition
71. Rather, the were condemned only because they happen to be located in the development area
72. In December 2000, petitioners brought this action in the New London Superior Court
73. They claimed, among other things, that the taking of their properties would violate the public use restrictions in the Fifth Amendment
74. We granted certiorari to determine whether a city’s decision to take property for the purpose of economic development satisfies the public use requirement of the Fifth Amendment
75. Two polar prepositions are perfectly clear
76. On the one hand, it has long been accepted that the sovereign may not take the poetry of A for the sole purpose of transferring it to another private party B, even though A is paid just compensation
77. On the other hand, it's equally clear that a State may transfer property from one private party to another if future use by the  public is the purpose of the taking
78. The condemnation of land for a railroad with common carrier duties is a familiar example
79. Neither of these provisions, however determines the disposition of this case
80. As for the first proposition, the City would no doubt be forbidden from taking petitioners’ land for the purpose of conferring a private benefit on a particular private party
81. Not would the City be allowed to take property under the mere pretext of a public purpose, when its actual purpose was to bestow a private benefit
82. The takings before us, however would be executed pursuant to a carefully considered development plan
83. The trial judge and all the members of the SC of Connecticut agreed that there was no evidence of an illegitimate purpose in this case
84. Therefore, as was true of the statue challenged in Midkiff, the City’s development plan was not adopted to benefit a particular class of identifiable individuals
85. On the other hand, this is not a case in which the City is planning to open the condemned land - at least not in its entirety - to use by the general public
86. Nor will the private lessees of the land in any sense be required to operate like common carriers, making their services available to all comers
87. But although such a projected use would be sufficient to satisfy the public use requirement, this court logn agoa rejected any literal requirement that condemned property be put into use for the general public
88. Indeed, while many state courts in the mid-19th century endorsed use by the public as the proper definition of public use, that narrow view steadily eroded over time
89. Not only was the use by the public test difficult to administer (e.g what propritio nfo the public need have access to the property? At what price?), but it proved to be impractical given the diverse and always evolving needs of society
90. Accordingly, when this Court began applying the 5th amendment to the states at the close of the 19th century, it embraced the broader and more natural interpretation of public use as public purpose
91. We have repeatedly and consistently rejected that narrow test ever since
92. The disposition of this case therefore turns on the question whether he City’s development plan serves a public purpose
93. Without exception, our cases have defined that concept broadly, reflecting our longstanding policy of deference to legislative judgements in this field
94. Viewed as a whole, our jurisprudence has recognized that the needs of society have varied between different parts of the Nation, just as they have evolved over time in response to changed circumstances
95. Our earliest cases in particular embodied a strong theme of federalism, emphasizing the great respect that we owe to state legislatures and state courts in discerning local public needs
96. For more than a century, our public use jurisprudence has wisely eschewed rigid formula and intrusive scrutiny in favor of affording legislatures broad latitude in determining what public means justify the use of the takings power
97. Those who govern the City were not confronted with the need to remove blight in the Fort Trumbull area, but their determination that the area was sufficiently distressed to justify a program of economic rejuvenation is entitled to our deference
98. The City has carefully formulated and economic development plan that it believes will provide appreciable benefits to the community, including - but by no means limited to - new jobs and increased tax revenue
99. As with other exercises in urban planning and development, the City is endeavoring to coordinate a variety of commercial, residential, and recreational uses of land, with the hope that they will form a whole greater than the sum of its parts
100. To effectuate this plan, the City has invoked a state statute that specifically authorizes the use of eminent domain to promote economic development
101. Given the comprehensive character of the plan, the thorough deliberation that preceded its adoption, and the limited scope of oru review, it is appropriate for us, as it was in berman, to resolve the challenges of the individual owners, not on a piecemeal basis, but rather in light of the entire plan
102. Because that plan unquestionably serves a public purpose, the things challenged here satisfy the public use requirement of the 5th Amendment
103. To avoid this result, petitioners urge us to adopt a new bright-line rule that economic development does not qualify as a public use
104. Putting aside the unpersuasive suggestion that the City’s plan will provide only purely economic benefits, neither precedent nor logic supports petitioners' proposal
105. Promoting economic development is a traditional and long accepted function of government
106. There is, moreover, no principled way of distinguishing economic development from the other public purposes that we have recognized
107. It would be incongruous to hold that the City’s interest in the economic benefits to be derived from the development of the Fort Trumbull area has less of a public character than any of these other interest
108. Clearly, there is no basis for exempting economic development from our traditionally broad understanding of public purpose
109. Petitioners contend that using eminent domain for economic development impermissibly blurs the boundary between public and private takings
110. Again, our cases foreclosed this objection
111. Quite simply, the government's pursuit of a public purpose will often benefit individual private parties
112. It is further argued that without a bright-line rule nothing would stop a city from transferring citizen A’s property to citizen B for the sole reason that citizen B will put the property to a more productive use and thus pay more taxes
113. Such a one-to-one transfer of poetry, executed outside the confines of an integrated development plan, is not presented in this case
114. While such an unusual exercise of government power would certainly raise a suspicion that a private purpose is afoot, the hypothetical cases posited by petitioners can be confronted if and when they arise
115. They do not warrant the rafting of an artificial restriction on the concept of public use
116. Just as we decline to second-guess the City’s considered judgments about the efficacy of its development plan, we also decline to second-guess the City’s determinations as to what lands it needs to acquire in order to effectuate the project
117. It is not for the courts to oversee the choice of the boundary line nor to sit in review on the size of a particular project area
118. Once the question of the public purpose has been decided, the amount and character of land to be taken for the project and the need for a particular tract to complete the integrated plan rests in the discretion of the legislative branch
119. In affirming the city’s authority to take petitioners' properties, we do not minimize the hardship that condemnations may entail, notwithstanding the payment of just compensation
120. We emphasize that nothing in our opinion precludes any State from placing further restrictions on its exercise of the takings power
121. Indeed, many States already impose public use requirements that are stricter than the federal baseline
122. Some of these requirements have been established as a matter of state constitutional law, while others are expressed in state eminent domain statutes that carefully limit the grounds upon which takings may be exercised
123. As the submissions of the parties and their amici make clear, the necessity and wisdom of using eminent domain to promote economic  development are certainly matters of legitimate public debate
124. This Court’s authority, however, extends only to determining whether the City’s proposed condemnation are for a public use within the meaning of the Fifth Amendment to the Federal Constitution
125. Because over a century of our case law interpreting the provision dictates an affirmative answer to that question, we may not grant petitioners the relief that they seek
126. The judgment of the SC of Connecticut is affirmed
127. Justice Kennedy concurrence
a. Added that even with a deferential standard of review, a taking should not survive the public use test if there is a clear showing that its purpose is to favor a particular private party, with only incidental or pretextual public benefits
b. That a taking for economic development is not presumptively invalid, as petitions had urged, does not foreclose the possibility that a more stringent standard of review might be appropriate for a more narrowly drawn category of takings
128. Justice O’Connor, Chief Justice, Scalia, and Thomas Dissent
a. Under the banner of economic development, all private property is now vulnerable to being taken and transferred to another private owner, so long as it might be upgraded - i.e., given to an owner who will use it in a way that the legislature deems more beneficial to the public - in the process
b. To reason, as the Court does, that the incidental public benefits resulting from the subsequent ordinary use of private property render economic development takings for public use it to wash out any distinction between private and public use of property - and thereby effectively to delete the words for public use from the Takings Clause of the Fifth Amendment
c. Accordingly I respectfully dissent
d. Petitioners are not holdouts
e. They do not seek increased compensation, and none is opposed to new development in the area
f. Theirs is an objection in principle
g. They claim that the NLDC’s proposed use for their confiscated property is not a public one for purposes of the Fifth Amendment
h. While the government may take their homes to build a road or a railroad or to eliminate a property use that harms the public, say petitioners, it cannot take their property for the private use of other owners simply because the new owners may make more productive use of the property
i. Where is the line between public and private property use?
j. We give considerable deference to legislature' determinations about what governmental activities will advantage the public
k. But were the political branches the sole arbiters of the public-private distinction, the Public Use Clause would amount to little more than hortatory fluff
l. An external, judicial check on how the public use requirement is interpreted, however limited, is necessary if this constraints on government power is to retain any meaning
m. Our cases have generally identified three categories of signs that comply with the public use requirement, though it is in the nature of things that the boundaries between these categories are not always firm
n. Two are relatively straightforward and uncontroversial
o. First, the sovereign may transfer private property to public ownership - such as for a road, a hospital, or military base
p. Second, the sovereign may transfer private property to private parties, often common carriers, who make the property available for the public’s use - such as with a railroad, a public utility, or a stadium
q. But public ownership and use by the public are sometimes too constricting and impractical ways to define the scope of the Public Use Clause
r. Thus we have allowed that, in certain circumstances and to meet certain exigencies, takings that serve a public purpose also satisfy the Constitution even if the property is designed for subsequent private use
s. This case returns us for the first time in over 20 years to the hard question of when a purportedly public purpose taking emets the public use requirement
t. It presents an issue of first impression:
i. Are economic development takings constitution?
u. I would hold that they are not
v. Because courts are ill equipped to evaluate the efficacy of proposed legislative initiatives, we rejected as unworkable the idea of courts’ deciding on what is and is not a governmental function and invalidating legislation on the basis of their view on that question at the moment of decision, a practice which has proved impracticable in other fields
w. Yet for all the emphasis on deference, berman and Midkiff hewed to a bedrock principle without which our public use jurisprudence would collapse:
i. A purely private taking could not withstand the scrutiny of the public use requirement
ii. It would serve no legitimate purpose of government and would thus be void
x. The Court’s holdings in Berman and Midkif Were true to the principle underlying the Public Use Clause
y. In both those cases, the extraordinary, precondemnation use of the targeted property inflicted affirmative harm on society - in Berman through blight resulting from extreme poverty and in Midkiff through oligopoly resulting from extreme wealth
z. And in both cases, the relevant legislative body was found that eliminating the existing property use was necessary to remedy the harm
aa. Thus a public prospe was realized when the harmful use was eliminated
ab. Because each taking directly achieved a public benefit, it did not matter that the property was turned over to private use
ac. In moving away from our decisions sanctioning the condemnation of harmful property use, the Court today significantly expands the meaning of public use
ad. It holds that the sovereign may take private property currently put to ordinary private use, and give it over for new, ordinary private use, so long as the new use is predicted to generate some secondary benefit for the public - such as increased tax revenue, more jobs, maybe even esthetic pleasure
ae. The case before us now demonstrates why, when deciding if a takings' purpose is conditional, the police power and public use cannot always be equated
af. The trouble with economic development takings is that private benefit and incidental public benefit are, by definition, merged and mutually reinforcing
ag. In this case, for example, any boon for Pfizer or the plan’s developer is difficult to disaggregate form the promised public gains in taxes and jobs
ah. The logic of today’s decision is that eminent domain may only be used to upgrade - not downgrade - property
ai. At best this makes the Public Use Clause redundant with the Due Process Clause, which already prohibits irrational government action
aj. Who among us can say she already makes the most productive or attractive possible use of her property?
ak. The specter of condemnation hangs over all property
al. Nothing is to prevent the State from replacing any Motel 6 with a Ritz-Carlton, any home with a shopping mall, or any farm with a factor
am. Finally, in a coda, the court suggests that property owners should turn to the States, who may or may not choose to impose appropriate limits on economic development takings
an. This is an abdication of our responsibly
ao. States paly many important functions in our system of dual sovereignty, but compensating for our refusal to enforce property the Federal Constitution (and a provision meant to curtail state action, no less) is not among them
129. Justice Thoams Dissent
a. The Court replaces the Public Use Clause with a Public Purpose Clause, (or perhaps the Diverse and Always Evolving Needs of Society Clause), a restriction that is satisfied, the Court instructs, so long as the purpose is legitimate and the means not irrational
b. This deferential shift in phraseology enables the Court to hold, against all common sense, that a costly urban- renewal project whose stated purpose is a vague promise of new jobs and increased tax revenue, but which is also suspiciously agreeable to the Pfizer corporation, is for a public use
c. I cannot agree
d. If such economic development takings are for a public use, any taking is, and the court has erased the public Use Clause from our Constitution, as Justice O’Connor powerfully argues in dissent
e. Today’s decision is simply the latest in a string of our cases construing the Public Use Clause to be a virtual nullity, without the slightest nod to its original meaning
f. In my view, the Public Use Clause, originally understood, is a meaningful limit on the government's eminent domain power
g. Our cases have strayed from the Clause's original meaning, and I would reconsider them
h. The most natural reading of the Takings Clause so that it allows the government to take property only if the government owns, or the public has a legal right to use, the property, as opposed to taking it for any public purpose or necessity whatsoever
i. At the time of the founding, dictionaries primarily defined the noun use as the act of employing any thing to any purpose
j. The term public use, then, means that neither the government or its citizens as a whole must actually employ the taken property
k. Tellingly, the phrase public use contrasts with the very different phrase general welfare used elsewhere in the Constitution
l. The Framers would have used some such broader term if they had meant the public Use Clause to have a similar sweeping scope
m. Early American eminent domain practice largely bears out this understanding of the Public Use Clause
n. States employed the eminent domain power to provide quintessentially public goods, such as public roads, toll roads, ferries, canals, railroads, and public parks
o. The disagreement among state courts, and state legislatures' attempt to circumvent public use limits on their eminent domain power, cannot obscure that the Public Use Clause is not naturally read to authorize takings for public use only if the government or the public actually sues the taken property
p. For all these reasons, I would revisit our Public Use Clause cases and consider returning to the original meaning of the Public Use Clause:
i. That the government may take property only if it actually uses or gives the public a legal right to use the property
q. Allowing the government to take property solely for public purposes is bad enough, but extend the concept of public purpose to encompass any economically beneficial gaol guarantees that these losses will fall disproportionately on poor communities
r. Those communities are not only systematically less likely to put their lands to the highest and best social use, but area also the least politically powerful
s. If ever there were justification for intrusive judicial review of sensational provisions that protect discrete and insular minorities, surely that principle would apply with great force to the powerless groups and individuals the Public Use Clause protects
t. The deferential standard this Court has adopted for the Public Use Clause is therefore deeply perverse
u. It encourages those citizens with disproportionate influence and power in the political process, including large corporations and development firms, to victimize the weak
v. Those incentives have made the legacy of this Court’s public purpose test an unhappy one
w. Urban renewal projects have long been associated with the displacement of blacks
x. In cities across the country, urban rewneal came to be knwon as Negro removal
y. Over 97%of the individuals forcibly removed from their homes by the slum clearance project upheld by this Court in Berman were black
z. Regrettably, the predictable consequence of the Court’s decisions will be ot exacerbate these effects
ix. Loretto v. Teleprompter Manhattan
1. Loretto v. Teleprompter: Legislature forces landlords to allow cable companies to install cable fixtures on their buildings and allow tenants access. No public use issue here, but is this a “taking”? Court formulates bright-line rule: ANY permanent physical occupation by a third party is a taking that requires compensation (only by third party - ex: requiring fire extinguishers, etc...is NOT a taking). Dissent says people may manipulate their factual allegations to fit a per se rule; however, the Loretto rule is only triggered when the government requires a landowner to allow a third party to permanently occupy.
2. Permanent physical occupation (3rd party) = taking per se (no balancing of interests)
3. Once this test has been triggered, you don’t balance any of the interests
4. That’s the difference with the per se taking
5. So either compensate or retract the rule
6. Permanent physical occupation = per se taking
7. No balancing
8. Character of governmental action:
a. Physical invasion v. use?
b. Temporary or permanent?
9. Loretto upset because cable company putting cable box on the building
10. There is a law passed that says you have to let cable company in to install cable lines on the building that come down and serve tenants
11. So there is governmental action here - that is why it is a taking
12. Loretto buys building, doesn’t know about the cables
13. She brings this action
14. Is there a legitimate public purpose here according to the court?
15. Yes, there is
16. This is pre-internet
17. So to get access to news is pretty important
18. So if you own an apartment building, you have to let the cable company on the premises to install
19. Here the court comes up with a new rule
20. If this is a permanent, physical occupation - were not going to balance anything, it is per se a taking
a. Permanence denies the owner the use of the property the way they would want to
b. Taking with a permanent fixture destroys each of your property rights
21. Fire extinguishers example - not a taking, landlord will has lots of control and they own the fire extinguisher
22. With cable box, they don’t own the box
23. What is key is that the occupation is done by a third party
24. If a government says install fire extinguishers, the landowners install themselves
25. Here, we are talking about a third party installing cable box
26. Once you have hit the trigger of counting something as a permanent, physical occupation, it doesn’t matter the size of the occupation - so gets rid of line drawing problems
27. The extent of the invasion will be considered when compensation topic comes up
28. Loretto distinctions
a. Permanent
i. Physical occupation
1. Permanent physical occupation - this is Loretto
ii. Use restriction
1. Permanent use restriction
b. Temporary
i. Temporary physical occupation
1. Temporary use restriction
29. This case presents the question whether a minor but permanent physical occupation of an owner's property authorized by government constitutes a taking of property for which just compensation is due under the Fifth and Fourteenth Amendments of the Constitution
30. NY law provides that a land-lord must permit a cable television company to install its cable facilities upon his property
31. In this case, the cable installation occupied portions of appellant’s roof and the side of her building
32. The NY Court of Appeals ruled that this appropriation does not amount to a taking
33. Because we conclude that such a physical occupation of property is a taking, we reverse
34. Appellant Jean Loretto purchased a five-story apartment building located in NYC in 1971
35. The previous owner had granted appellees Teleprompter Corporation and Teleprompter Manhattan CATV (collectively Teleprompter) permission to install a cable on the building and the exclusive privilege of furnishing cable television (CATV) services to the tenants
36. The NY Court of Appeals described the installation as follows:
a. On June 1, 1970 Teleprompter installed a cable
b. By June 8, 1970 the cable had been extended another 4 to 6 feet and cable had been run from the directional taps to the adjoining buildings at 305 West 105th Street
37. Teleprompter also installed two large silver boxes along the roof cables
38. Initially, Teleprompter’s roof cables did not service appellant’s building
39. They were part of what could be described as a cable highway circumnavigating the city block, with service cables periodically dropped over the front or back of a building in which a tenant desired service
40. Crucial to such a network is the use of so called cross overs - cable lines extending from one building to another in order to reach a new group of tenants
41. Two years after appellant purchased the building, Teleprompter connected a noncrossover line - i.e., one that provided CATV service to appellant’s own tenants - by dropping a line to the first floor down the front of appellant’s building
42. Prior to 1973, Teleprompter routinely obtained authorization for its installations from property owners along the cable’s route, compensating the owners at the standard rate of 5% of the gross revenues that Teleprompter realized from the particular property
43. To facilitate tenants access to CATV, the State of NY enacted § 828 of the Executive Law, effective in 1973
44. Section 828 provides that a landlord may not interfere with the installation of cable television facilities upon his property or premises, and may not demand payment from any tenant for permitting CATV, or demand payment from any CATV company in excess of any amount which the State Commission on Cable Television shall, by regulation, determined to be reasonable
45. The landlord may, however, require the CATV company or the tenant to bear the cost of installation and to indemnify for any damage caused by the installation
46. Pursuant to 828(1)(b), the State commission has ruled that a one time $1 payment is the normal fee to which a landlord is entitled
47. Appellant did not discover the existence of the cable until after she had purchased the building
48. She brought a class action against Telepromper in 1976 on behalf of all owners of real property in the State on which Teleprompter has placed CATV components, alleging that Teleprompter’s installation was a trespass and, insofar as it relied on 828, a taking without just compensation
49. She requested damages and injunctive relief
50. Appellee of the City of New York, which has granted teleprompter an exclusive franchise to provide CATV within certain areas of Manhattan, intervened
51. The SC, Special Term, granted summary judgement to Teleprompter and the city, upholding the constitutionality of 828 in both crossover and noncrossover situations
52. The Appellate Division affirmed without opinion
53. On appeal, the Court of Appeals, over dissent, upheld the statute
54. The court concluded that the law requires the landlord to allow both crossover and noncrossover installations but permits him to request payment form the CATV company under 828(1)(b), at a level determined by the State Cable commission, only for non crossovers
55. The court then ruled that the law serves a legitimate police power purpose - eliminating landlord fees and conditions that inhibit the development of CATV, which has important educational and community benefits
56. Rejecting the argument that physical occupation authorized by government is necessarily a taking, the court stated that he regulation does not have an excessive economic impact upon appellant when measured against her aggregate property rights, and that it does not interfere with any reasonable investment-backed expectations
57. Accordingly, the court held that 828 does not work a taking of appellant’s property
58. The court of Appeals determined that 828 serves the legitimate public purpose of rapid development aof and maximum penetration by a means of communication which ahs important educations and community aspects, and thus is within the State’s police power
59. We have no reason to question that determination
60. It is a separate question, however whether an otherwise valid regulation so frustrates property rights that compensation must be paid
61. We conclude that a permanent physical occupation authorized by government is a taking without regard to the public interest that it may serve
62. Our constitutional history confirms the rule, recent cases do not question it, and the purpose of the Takings Clause compel its retention
63. In Penn Central Transportation Co. v. New York City, the Court surveyed some of the general principles governing the Takings Clause
64. The Court noted that no set formula existed to determine , in all ase, whether compensation is constitutionally due for a government restriction of property
65. Ordinarily, the court must engage in essentially ad hoc, factual inquiries
66. But the inquiry is not standardless
67. The economic impact of the regulation, especially the degree of interference with investment-backed expectations, is of particular significance
a. So, too, is the character of the government action
b. A taking may more readily be found when the interference with property can be characterized as physical invasion by government, than when interference arises from some public program adjusting the benefits and burdens of economic life to promote the common good
68. As Penn Central affirms, the court has often upheld substantial regulation of an owner's use of his own property where deemed necessary to promote the public interest
69. At the same time, we have long considered a physical intrusion by government to be a property restriction of an unusually serious character for prusoes of the Takings Clause
70. Our cases further establish that when the physical intrusion reaches the extreme form of a permanent physical occupation, a taking has occurred
71. In such a case, the character of he government action not only is an important factor in resolving whether the action works a taking but also is detemriantive
72. When faced with a constitutional challenge to a permanent physical occupation of real property, this Court has invariably found a taking
73. More recent cases confirm the distinction between a permanent physical occupation, a physical invasion short of an occupation, and a regulation that merely restricts the use of property
74. Although this Court’s most recent cases have not addressed the precise issue before us, they have emphasized that physical invasion cases are special and have it repudiated the rule that any permanent physical occupation is a taking
75. The cases state or imply that aph physical invasion is subject to a balancing process, but they do not suggest that a permanent physical occupation would ever be exempt form the Takings Clause
76. In short, when the character of the governmental action is a permanent physical occupation of property, oru cases unfiormaly have found a taking to the extend of the occupation, without regard to whether the action achieves an important public benefit of has only minimal economic impact on the owner
77. The historical rule that a permanent physical occupation of another’s property is a taking has more than tradition to commend it
78. Such an appropriation is perhaps the most serious form of invasion of an owner's property interests
79. Property rights in a physical thing have been described as the rights to possess, use and dispose of it
80. To the extent that the government permanently occupies physical property, it effectively destroys each of these rights
81. First, the owner has no right to possess the occupied space himself and also has no power to exclude the occupier from possession and use of the space
a. The power toe exclude has traditionally been considered one of the most resatured strands in an owner's bundle of property rights
82. Second, the permanent physical occupation of property forever denies the owner any power to control the sue of the property; he not only cannot exclude others, but can make no nonpossessory use of the property
a. Although deprivation of the right to sue and obtain a profit from property is not, in every case, independently sufficient to establish a taking, it is clearly relevant
83. Finally, even though the owner may retain the bare legal right to dispose of the occupied pace by transfer or sale, the permanent occupation of that space by a stranger will ordinarily empty the right of any value, since the purchaser will als obe unable to make any use of the property
84. Moreover, an owner suffers a special kind of injury when a stranger directly invades and occupies the owner's property
85. Property law has long protected an owner's expectations that he will be relatively undisturbed at least in the possession of his property
86. To require, as well, that he owner permit another to exercise complete dominion literally adds insult to injury
87. Furthermore, such an occupation is qualitatively more severe than a regulation of the use of property, even a regulation that imposes affirmative duties on the owner, since the owner may have no control over the timing, extent, or nature of the invasion
88. The traditional rule also avoids otherwise difficult line-drawing problems
89. Few would disagree that if the State required landlords to permit third parties to install swimming pools on the landlrods’ rooftops for the convenience of the tenants, the requirement would be a taking 
90. If he cable installation where occupied as much space, again, few would disagree that the occupation would be a taking
91. But constitutional protection for the rights of private property cannot be made to depend on the size of the area permanently occupied
92. Indeed, it is possible that in the future, additional cable installations that more significantly restrict a landlord’s use of the roof of his building will be made
93. Section 828 requires a landlord to permit such multiple installations
94. Finally, whether a permanent physical occupation has occurred presents relatively few problems of proof
95. The placement of a fixed structure on land or real property is an obvious fact that will really be subject to dispute
96. Once the fact of occupation is whon, of course a court should consider the extent of the occupation as one relevant factor in determining the compensation due
97. For that reason, moreover, there is less need to consider the extent of the occupation in determining whether there is a taking in the first instance
98. Teleprompter’s cable installation on appellant’s building constitutes a taking under the traditional test
99. In light of our analysis we find no constitutional difference between a crossover and a noncrossover installation
100. The portions of the installation necessary for both crossovers and non crossovers permanently appropriate appellant’s property
101. Accordingly, each type of installation nis a taking
102. This Court has consistently affirmed that States have broad power to regulate housing conditions in general and he landlord-tenant relationship in particular without paying compensation for all econcomi injuries that such regulation entails
103. In none of these cases, however, did the government authorize the permanent occupation of the landlord’s property by a third party
104. Consequently, our holding today in no way laters the analysis governing the State’s power to require landlords to comply with building codes and provide utility connections, mailboxes, smoke detectors, fire extinguishers, and the ike in the common area of a building
105. So long as these regulations do not require the landlord to suffer the physical occupation of a portion of his building by a third party, they will be analyzed under the multifactor inquiry generally applicable to non possessory governmental activity
106. Our holding today is very narrow
107. We affirm the traditional rule that a permanent physical occupation of property is a taking
108. In such a case, the property owner entertains a historically rooted expectation of compensation, and the character of the invasion is qualitatively more intrusive than perhaps any other category of property regulation
109. We do not, whoever, question the quality substantial authority upholding a State’s broad power to impose appropriate restrictions upon an owner’s use of his property
110. Furthermore, our conclusion that 828 works a taking of a portion of appellant’s property does not presuppose that the fee which many landlords had obtained by Teleprompter prior to the law’s enactment is a proper measure of the value of the property taken
111. The issue of the amount of compensation that is due, eon which we express no opinion, is a matter for the state courts to consider on remand
112. Dissent
a. In a curiously anachronistic decision, the Court today acknowledges its historical disavowal of set formulae in almost the same breath as it constructs a rigid per se takings rule:
i. A permanent physical occupation authorized by government is a taking without regard to the public interests that it may serve
b. To sustain its rule against our recent precedents, the Court erects a strained and untenable distinction between temporary physical invasion, whose ocnstituaiolity ocncededly is subject to a balancing process and permanent physical occupations, which are takings without regard to other factors that a court might ordinarily examine
c. In my view, the Court’s approach reduces the conditional issue to a formalistic quibble over whether property has been permanently occupied or temporarily invaded
d. The Court’s application of its formula to the facts of this case vividly illustrates that its approach is potentially dangerous as well as misguided
e. Despite its concession that States have broad power to regulate the landlord-tenant relationship without paying compensation for all economic injuries that such regulation nentails, the Court uses its rule to undercut a carefully considered legislative judgement concerning landlord-tenant relationships
f. I therefore respectfully dissent
g. The court’s recent Takings Clause decision teach that nonphysical government intrusion on private property, such as zoning ordinances and other land-use restrictions, have become the rule rather than the exception
h. Modern government regulation exudes intangible externalities that may diminish the value of private property far more than minor physical touchings
i. Precisely because the extent to which the government may injure private interests now depends so little on whether or not it has authorized a physical contact, the court has avoided per se takings rules resting on outmoded distinctions between physical and nonphysical intrusion
j. As one commentator has observed, a takings rule based on such a disntcito is inherently suspect because its capacity to distinguish, even crudely, between significant and insignificant losses is too puny to be taken seriously
k. Surprisingly, the Court draws an even finer distinction today - between temporary physical invasions and permanent physical occupations
l. When the government authorizes the latter type of intrusion, the Court would find a taking without regard to the public interests the regulation may serve
m. Yet an examination of each of the tree words in the Court's permanent physical occupation formula illustrates that the newly created distinction is even less substantial than the distinction between physical and nonphysical instructions that the Court already has rejected
n. First, what does the Court mean by permanent?
o. Since all temporary limitations on the right to exclude remain subject to a more complex balancing process to determine whether they are a taking, the Court presumably describes a government intrusion that lasts forever
p. But as the court itself concedes, 828 does not require appellant to permit the cable installation forever, but only so long as the property remains residential and a CATV company wishes to retain the installation
q. This is far from permanent
r. In any event, under the Court’s test, the third party problem would remain even if appellant herself owned the cable
s. So long as Teleprompter continuously passed its electronic signal through the able, a litigant could argue that the second element of the Court’s formula - a physical touching by a stranger - was satisfied and that 828 therefore worked a taking
t. Literally read, the Court’s test opens the door to endless metaphysical struggles over whether or not an individual’s property has been physically touched
u. Third, the Court’s talismanic distinction between a continuous occupation and a transient invasion finds no basis in either economic logic or Takings Clause precedent
v. In the landlord-tenant context, the Court has upheld against takings challenges rent control statutes permitting temporary physical invasions of considerable economic magnitude
w. In sum, history teaches that takings claims are properly evaluated under a multi factor balancing test
x. By direction that all permanent physical occupations automatically are compensable, without regard to whether the action achieves an important public benefit or has only minimal economic impact on the owner, the Court does not further equity so much as it encourages litigants to manipulate their factual allegations to gain the benefit of its per se rule
y. For constitutional purposes, the relevant question cannot be solely whether the State has interfered in some minimal way with an owner’s use of space on her building
z. Any intelligible takgins inquiry must also ask whether the extent of the State’s interference is so severe as to constitute a compensable taking in light of the owner’s alternative uses for the property
aa. The Court’s third and final argument is that 828 has deprived appellant of her power to exclude the occupier form possession and use of the space occupied by the cable
ab. This argument has two flaws
ac. First, it unjustifiably assumes that appellant’s tenants have no countervailing property interest in permitting Teleprompter to sue that space
ad. Second, it suggests that the New York legislature may not exercise its police power to affect appellant’s common-law right to exclude Teleprompter even from one eighth cubic foot of roof space
ae. This Court now reaches back in time for a per se rule that disrupts that legislative determination
af. I would affirm the judgement and uphold the reasoning of the New York Court of Appeals
b. Nuisance and Regulatory Takings
i. SC really hasn’t given us clear rules
ii. Takings tests
1. We have thus far considered two categorical tests or per se rules of decision for takings cases:
a. Permanent physical occupations are always takings
b. Nuisance-control measures are never takings
2. Pennsylvania Coal is the classic statement of a different sort of test - not a hard and fast rule, but rather a standard - softer around its edges, concerned with differences of degree rather than differences in kind, inquiring whether, on balance, matters have gone too far
3. The test says, in essence, that when governmental regulation of a use that is not a nuisance works too great a burden on property owners, compensation must be paid if the regulations to remain in effect
4. Notice, though, that he regulation itself might provide implicit compensation by way of what Justice Holmes called an average reciprocity of advantage
5. The idea, of course, is that the apparent losers under a government program might not be losers at all (or not, at least, big loser) because they are simultaneously benefited by the very action that burdens them
6. Watch for this dea as it plays into alter cases
iii. Diminution in value
1. The rule of decision in Pennsylvania Coal is usually referred to as the diminution-in-value test
2. What is its point?
3. Is it concerned with efficiency, with justice, or with both?
4. Notice Justice Brandeis’s response to the majority opinion of Justice Holmes
5. His first argument is straightforward
6. The Kohler Act was merely controlling a nuisance, hence no compensation was required
7. His second argument attacks the diminution-in-value test head-on:
a. Diminution relative to what?
8. The question is an important once
9. Contemporary takings cases most commonly arise from governmental regulatory activities that involve neither permanent physical occupations nor any pretense of nuisance controls, so the diminution-in-value test has a dominant role to play
10. The problem is the extraordinary ambiguity of the test
11. How much of a loss of value is too much?
12. Is loss to be measured in absolute terms, or rather in relative ones?
13. If the latter, relative to what?
iv. Conceptual severance
1. Consider how Holmes and Brandeis differed in their approach to the last question in particular
2. Pennsylvania law recognizes three separate states in mining property: in the surface, in the minerals, and in support of the surface
3. Holmes saw the Kohler Act as purporting to abolish the third estate entirely
4. Brandeis, on the other hand, reasoned that the rights of an owner as against the public are not increased by dividing the interest in his property
5. The Kohler Act did not take all of a smaller thing (the third estate) but only a part of the whole property
6. Which view is correct?
7. The question - referred to in the literature as the issue of conceptual severance - is seemingly crucial but also, thus far, seemingly unresolved
8. It figured in Keystone Bituminous Coal Association v. DeBenedictis, a case that might rightly be called Pennsylvania Coal redux
9. The case arose out of a 1966 Pennsylvania statute designed, as was the Kohler Act involved in Pennsylvania Coal, to control subsidence from coal mining
10. Under the legislation, coal companies had to keep up to 50 percent of their coal in place, and repair subsidence damage even if surface owners had waived their rights
11. The Court held that the statue did not work a taking, despite its similarity to the Kohler Act, because its purpose was not just to balance private economic interest, but rather to protect the public interest in health, environmental quality, and fiscal integrity
12. In any event, the court held, the coal companies had not shown a sufficient diminution in value, a point related to the matter of conceptual severance
13. The millions of tons of coal that had to remain in place under the Pennsylvania statute were not a separate segment of property, but only a few percent of the total coal owned by the companies
14. Never mind that Pennsylvania law recognized the support estate as a separate interest
15. Our takings jurisprudence forecloses reliance on such legalistic distinctions within a bundle of property rights
16. Chief Justice Rehnquist, joined by Justices Powell, O’Connor, and Scalia, dissented
17. In theri view, the majority in Keystone had wrongly discounted Pennsylvania Coal, the foundation of our regulatory takings’ jurisprudence
18. Conceptual severance figures in the next case as well
v. Pennsylvania Coal v. Mahon
1. Penn Coal: Landmark case - if a regulation goes too far, it is a taking. Conveyance of surface, with retainer of right to remove all coal under the house and waiving all claims for damage. New regulation (Kohler Act) forbids mining when it could cause damage to human habitation, roads, etc. (surface subsidence); why did this go too far?
a. In Penn at time, separate estates in land; court divides them up (CONCEPTUAL SEVERANCE) and says regulation completely destroys the support estate.
i. If you diminish a property value to a certain point, it is a taking...DIMINUTION IN VALUE TEST
b. Right to contract
c. Conceptual severance: looking at property piece by piece instead of as a whole
d. Reciprocity of advantage: the burden may also benefit at the same time (not a taking); “pillar of coal”
i. Note: Holmes v. Brandeis looking @ property as whole vs. individual “estates”
2. Regulations (use restrictions) taking if go too far
a. Assess extent of diminution in value
3. Concepts in case
a. Average reciprocity of advantage (pillar of coal)
b. Nuisance exception (not found by majority)
c. Conceptual severance (denominator) problem - what is the property?
i. We’re asking when you look at the value of the property, what are you valuing
ii. Important for when you’re looking at the loss
iii. Can you break the property into parts?
iv. Can you say you lost 100% of this one part?
v. Or do you have to talk about the property as a whole?
4. Penn coal gives us the general idea that regulations can go too far in diminishing the value of property
5. And therefore, regulations can be found as takings
6. The most common test comes from Penn Central, and Lorreto also has one
7. Too far
8. Diminution in value
9. What is the property? Diminution compared to what? (conceptual severance)
10. Nuisance exception
11. Key facts
12. Average reciprocity of advantage
13. There is the Kohler act in this case
14. What is it that the statute forbids?
15. Prevents mining of anthracite coal that causes the land to fall down under something that is inhabited by humans
16. Can’t mine to such an extent that you cause another person’s house to fall down
17. In the dissent, they get a little more specific about what the act is protecting
18. Justice Holmes says that they are taking too much of the value of the rights of Pennsylvania Coal
19. What they own is the underlying mineral rights, and the value of it is the right to mine it
20. Doesn’t have any value if you have to leave it in place
21. But if you want to take away the right of people’s safety (buildings not falling down), you have to pay them
22. The court says that there is not a finding that this is a public nuisance
23. There is a public nuisance exception - if government is trying to stop a public nuisance
24. Average reciprocity of advantage - if each getting an advantage by each other doing it
a. There was perfect reciprocity of advantage because burden/benefit shared quality by mine companies
25. The other side, one person being required to bear the entire burden
26. The dissent is upset because you are allowing the property owner divide the property and claim a bigger value than before
27. This is a bill in equity brought by the Ds in error top revent the Pennsylvania coal company from mining under their property in such way as to remove the supports and cause a subsidence of the surface and of their house
28. The bill sets out a deed executed by the Coal Company in 1879, under which the Ps claim
29. The deed conveys the surface, but in express terms reserves the right to remove all the coal under the same, and the grantee takes the premises with the risk, and waives all claim for damages that may arise from mining out the coal
30. But the Ps say that whatever may have been the Coal Company’s rights, they were taken away by an Act of Pennsylvania, commonly known there as the Kohler Act
31. The Court of Common Pleas found that if not restrained the D would cause the damage to prevent which the bill was brought, but denied an injunction, holding that the statute if applied to this case would be unconstitutional
32. On appeal the SC of the State agreed that the D had contract and property rights protected by the Constitution of the US, but held that the statute was a legitimate exercise of the police power and directed a decree for the Ps
33. A writ of error was granted bringing the case to this Court
34. The statute forbids the mining of anthracite coal in such way as to causes the subsidence of, among other things, any structure used as a human habitation, with certain exceptions, including among them land where the surface is owned by the owner of the underlying coal and is distant more than one hundred and fifty feet from an improved property belonging to any other person
35. As applied to this case the statue is admitted to destroy previously existing rights of property and contract
36. The question is whether the police power can be stretched so far
37. Government hardly could go on if to some extent values incident to property could not be diminished without paying for every such change in the general law
38. As long recognized, some values are enjoyed under an implied limitation and must yield to the police power
39. But obviously the implied limitation must have its limits, or the contract and due process clauses are gone
40. One fact for consideration in determining such limits is the extent of the diminution
41. When it reaches a certain magnitude, in most if not in all cases there must be an exercise of eminent domain and compensation to sustain the act
42. So the question depends upon the particular facts
43. The greatest weight is given to the judgement of the legislature, but it always is open to interested parties to contend that the legislature has gone beyond its constitutional power
44. This is the case of a single private house
45. No doubt there is a public interest even in this, as there is in every purchase and sale and in all that happens within the commonwealth
46. Some existing rights may be modified even in such a case
47. But usually in ordinary private affairs the public interest does not warrant much of this kind of interference
48. A source of damage to such a house is not a public nuisance even if similar damage is inflicted on others in different places
49. The damage is not common or public
50. The extent of the public interest is shown by the statue to be limited, since the statute ordinarily does not apply to land when the surface is owned by the owner of the coal
51. Furthermore, it is not justified as a protection of personal safety
52. That could be provided for y notice
53. Indeed the very foundation of this bill is that defendant gave timely notice of its intent to mine under the house
54. On the other hand the extent of the taking is great
55. It purports to abolish what is recognized in Pennsylvania as an estate in land - a very valuable estate - and what is declared by the court below to be a contract hitherto binding the Ps
56. If we were called upon to deal with the Ps’ position alone, we should think it clear that the statute does not disclose a public interest sufficient to warrant so extensive a destruction nfo the D’s constitutionally protected rights
57. But the case has been treated as one in which the general validity of the act should be discussed
58. The Attorney General of the State, the City of Scranton, and the representatives of other extensive interest were allowed to take part in the argument below and have submitted the contention where
59. It seems, therefore, to be our duty to go farther in the statement of our opinion, in order that it may be known at once, and that further suits should not be brought in vain
60. It is our opinion that the act cannot be sustained as an exercise of the police power, so far a sit affects the mining of coal under streets or cities in places where the right ot mine such coal has been reserved
61. As said in a Pennsylvania case, for practical purposes the right to coal consists in the right ot mine it
62. What makes the right to mine coal valuable is that ti can be exercised with profit
63. To make it commercially impracticable to mine certain coal has very nearly the same effect for constitutional purposes as appropriating or destroying it
64. This we think that we are warranted in assuming that the statute does
65. If in any case its representatives have been so short sighted as to acquire only surface rights without the right of support, we see no more authority for supplying the latter without compensation than there was for taking the right of way in the first place and refusing to pay for it because the public wanted it very much
66. The protection of private property in the Fifth Amendment presupposes that it is wanted for public use, but provides that it shall not be taken for such use without compensation
67. A similar assumption is made in the decisions upon the Fourteenth Amendment
68. When the seemingly absolute protection nsi found to be qualified by the police power, the natural tendency of human nature is to extend the qualification more and more until at last private property disappears
69. But that cannot be accomplished in this way under the Constitution of the United States
70. The general rule at least is, that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking
71. It may be doubted how far exceptional cases, like the blowing up of a house to stop a conflagration, go - and if they go beyond the general rule ,whether they do not stand as much upon tradition as upon principle
72. In general it is not plain that a man's misfortunes or necessities will justify his shifting the damages to his neighbor's shoulders
73. We are in danger of forgetting tahta strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the change as we already have said, this is a question of degree - and therefore cannot be disposed of by general propositions
74. But we regard this as going beyond any of the cases decided by the Court
75. We sasume, of course, that the statute was passed pon the conviction that an exigency existed that would warrant it, and we assume that an exigency exists that would warrant the exercise of eminent domain
76. But the question at bottom is upon whom the loss of the changes desired should fall
77. So far as private person or communities have seen fit to take the risk of acquiring only surface rights, we cannot see that the fact that heir risk has become a danger warrants the giving to the greater rights than they brought
78. Decree reversed
79. Dissent
a. The Kohler Act prohibits, under certain conditions, the mining of anthracite coal within the limits of a city in such a manner or to such an extent as to causes the subsidence of any dwelling or other structure used as a human habitation, or any fator, store, or other industrial or mercantile establishment in which human labor is employed
b. Coal in place is land
c. And the right of the owner to use his land is not absolute
d. He may not so use it as to create a public nuisance
e. And uses, once harmless, may, owing to changed conditions, seriously threaten the public welfare
f. Whenever they do, the legislature has power to prohibit such uses without paying compensation
g. And the power to prohibit extends alike to the manner, the character and the rusoe of the use
h. Are justified in declaring that the legislature of Pennsylvania has, in restricting the right to mine anthracite, exercised this power so arbitrarily as to violate the Fourteenth Amendment?
i. Every restriction upon the use of peroty imposed in the exercise of he police power deprives the owner of some right theretofore enjoyed, and is, in that sense, and abridgment by the State of rights in property without making compensation
j. But restriction imposed to protect the public health, safety or morals form dangers threatened is not a taking
k. The restriction ehre in question is merely the prohibition of a noxious use
l. The property so restricted remains the possession of its owner
m. The States does not appropriate it or make any use of it
n. The State merely prevents the owner form makings which interferes with paramount rights of the public
o. Whenever the use prohibited ceases to be noxious - as it may because of further change in local or social conditions - the restriction will have to be removed and the owner will again be free to enjoy his property as heretofore
p. The restriction upon the use of this property can not, of course, be lawfully imposed, unless its purpose is to protect the public
q. But the purpose of a restriction does not cease to be public, because incidentally some private persons may thereby receive gratuitously valuable special benefits
r. Furthermore, a restriction, though imposed for a public purpose, will not be lawful, unless the restriction is an appropriate means to the public end
s. But to keep coal in place is surely an appropriate means of preventing subsidence of the surface
t. And ordinarily it is the only available means
u. Restriction upon nsue does not become inappropriate as a means, merely because it deprives the owner of the only use to which the property can then be profitably put
v. The liquor and the oleomargarine cases settled that
w. Nor is a restriction imposed through exercise of the police power inappropriate as am enas, merely because the same end might be effected through exercise of the power of eminent domain, or otherwise at public expense
x. Every restriction upon the height of buildings might be secured through acquiring by eminent domain the right of each owner to build above the limiting height
y. But it is settled that the State need not resort to that power
z. If by mining anthracite coal he owner wouldn necessarily unloose poisonous gasses, I suppose no one would doubt the power of the State to prevent the mining, without buying his coal fields
aa. And why may not the State, likewise, without paying compensation, probhit one form digging so deep or excavating so near the surface, as to epoe the community to like dangers?
ab. In the latter case, as in the former carrying on the business would be a public nuisance
ac. It is said that one fact for consideration in determining whether he limits fo the police power have been exceeded is the extent of the resulting diminution in value
ad. And that here the restrictions destroys existing rights of property and contract
ae. But values are relative
af. If we are to consider the value of the coal kept in place by the restriction, we should compare it with the value of all other parts of the land
ag. That is, with the value not of the coal alone, but with the value of the whole property
ah. The rights of an owner as against the public are not increased by dividing the interest in hsi property into surface and subsoil
ai. The sum of the rights in the parts can not be greater than the rights in the whole
aj. The estate of an owner in land is grandiloquently described as extending ab orco usque ad coelum
ak. But I suppose no one would contend that by selling his interest above one hundred feet from the surface he could prevent the State from limiting, by the police power, the height of structures in a city
al. And why should a sale of underground rights bar the State’s power?
am. For aught that appears the value of the coal kept in place by the restriction may be negligible as compared with the value of the whole property, or even as compared with that part of it which is represented by the coal remaining in place and which may be extracted despite the statute
an. Ordinarily a police regulation, general in operation, will not be held void as to a particular property, although proof is offered that owing to condition peculiar to it the restriction could not reasonably be applied
ao. But even if the particular facts are to govern, the statute should, in my opinion, be upheld in this case
ap. For the defendant has failed to adduce any evidence form which it appears that to restrict tis mining operations was an unreasonable exercise of the police power
aq. Where the surface and he coal belong to the same person, self-interest would ordinarily prevent mining to such an extent as to causes a subsidence
ar. It was, doubless, for this reason that the legislature, estimating the degrees of danger, deemed statutory restriction unnecessary for the public safety under such conditions
as. It is said that his is a case of a single dwelling house
at. That the restriction upon mining abolishes a valuable estate hitherto secured by a contract with the plaintiffs
au. And that the restriction upon mining cannot be justified as a protection of personal safety, since that could be provided for by toice
av. The propriety of deferring a good deal to tribunals on the post has been repeatedly recognized
aw. May we say that notice would afford adequate protection of the public safety where the legislature and the highest court of the State, with greater knowledge of local conditions ,have declared, in effect, that it would not?
ax. If public safety is imperiled, surely neither grant, nor contract, can prevail against the exercise of the police power
ay. This case involves only iming which causes subsidence of a dwelling house
az. But the Kohler Act contains provisions in addition that quoted above
ba. And as to these, also, an opinion is expressed
bb. The conclusion seems to rest upon the assumption that in order to justify such exercise of htep police power there must be an average reciprocity of advantage as between the owner of the property restricted and the rest of the community
bc. And that here such reciprocity is absent
bd. Reciprocity of advantage is an important consideration, and may even be an essential, where the State's power is exercised for the purpose of conferring benefits upon the property of a neighborhood, as in drainage projects, or upon adjoining owners, as by part wall provision
be. But where the police power is exercised, not to confer benefits upon property owners, but to protect the public for detriment and danger, there is, in my opinion, no room for considering reciprocity of advantage
bf. There was no reciprocal advantage to the owner prohibited from using his oil tanks in his brickyard, in this livery stable his billiard hall, in his oleomargarine factor, in hsi brewery, in unless it be the advantage of living and doing business in a civilized community
bg. That reciprocal advantage is given by the act to the coal operators
vi. Penn Central v. City of New York
1. Penn Central: puts factors onto the diminution in value test.
a. Character of governmental action
i. Average reciprocity? Singling out?
ii. Important government interest?
iii. Similarity to physical taking?
b. Distinct investment-backed expectations
c. Economic impact on claimant
d. Historic landmark designations limit landowner; must maintain to preserve, must apply to develop (“no effect” app, “appropriateness” app, or “insufficient return” app for permits). Are they being singled out? No, comprehensive program affecting many properties. Also not barred from applying again with different proposals. No restriction on current use, and able to sell development rights per zoning without the historic restriction to other landowners for considerable value (another building could go over their zoning limit).
2. Case by case inquiry into factors:
a. Economic impact on the claimant, particularly:
b. Interference with distinct investment-backed expectations; and
c. The character of the governmental action
i. Average reciprocity of advantage? Or singling out?
ii. Important government interests?
iii. Similarity to physical taking? (decision was pre-Loretto)
3. Conceptual severance and denominator problem are all part of the same thing
4. Are we going to conceptually sever the property into bits?
5. Gives us a balancing test
6. No longer in the land of a per se test
7. Here, we have some diminution of value
8. Penn Central factors:
a. Economic impact on the claimant, particularly:
b. Interference with distinct investment-backed expectations; and
i. Spent money based on their expectation based on their understanding of the prior law
c. The character of the governmental action
9. So far two key tests
a. Loretto for permanent physical occupation by a third party
b. Balancing test from Penn Central to see if a regulation has gone too far to lower the property’s value
10. What has to be done under the landmarks rule?
a. Have to keep exterior untouched
b. And get approval to make any changes on exterior features
i. Have to go to commission
1. Can just get a certificate that they are not changing the features
2. Can get a certificate of appropriateness that they are not going to unduly hinder the protection or enhancement of the landmark
a. Denial of both of these are subject to judicial review
ii. There is also this transferable development right
1. You can transfer/sell rights to develop property on a landmark to another property
2. If the zone says you can build to 20-stories, and you only have 5-stories, you can transfer those 15 stories
3. Would allow you to possibly go over a zoning limit for another property
11. What is Penn Central’s argument about why this is a taking?
12. They say they have a valuable right to the airspace over the building, and can’t use
13. It has been taken
14. The airspace above the terminal is a valuable property - landmark bill has deprived them of the rights to the air - huge diminution of value
15. Want to separate the air rights as a different property
16. Court says no, we are going to look at the property as a whole
17. The court says the property owners can still use the property the way they would normally use it - even with the landmark rule - still can use a railroad
18. Doesn’t necessarily take away their right to all the airspace - can try for some other type of building that uses the airspace
19. Penn Central says we are being singled out with this landmark status
20. Court disagrees
21. There is a whole historic program throughout NY
22. Impacts lots of different parties
23. The dissent says that these airspace rights have been taken
24. A multi-million dollar loss has been imposed on the Ps here
25. The question presented is whether a city may, as part of a comprehensive program to preserve historic landmarks and historic districts, place restrictions on the development of individual historic landmarks - in addition to those imposed by applicable zoning ordinances - without affecting a taking requiring the payment of just compensation
26. Specifically, we must decide whether the application of New York City’s Landmarks Preservation Law to he parcel of land occupied by Grand Central Terminal has taken its owners’ property in violation of the Fifth and Fourteenth Amendments
27. Over the past 50 years, all 50 states and over 500 municipalities have enacted laws to encourage or require the preservation of buildings and areas with historic or aesthetic importance
28. These nationwide legislative efforts have been precipitated by two concerns
29. The first is recognition that, in recent years, large number of historic structures, landmarks, and areas have been destroyed without adequate consideration of either the values represented herein or the possibility of preserving the destroyed properties for use in economically productive ways
30. The second is a widely shared belief that structures with special historic, cultural, or architectural significance enhance the quality of life for all
31. Not only to these buildings and their workmanship represent lessons of the last and embody precious features of our heritage, they serve as examples of quality for today
32. NYC, responding to similar concerns and acting pursuant to a New York state enabling Act, adopted its Landmarks Preservation Law in 1965
33. While the law does place special restrictions on landmark properties as a necessary feature to the attainment of its larger objectives, the major theme of the law is to ensure the owners of any such properties both a reasonable return on their investments and maximum latitude to use their parcels for purposes not inconsistent with the preservation goals
34. Final designation as a landmark results in restrictions upon the property owner’s options concerning use of the landmark site
35. First the law imposes a duty upon the owner to keep the exterior features of the building in good repair to assure that the law’s objective not be defeated by the andmark’s falling into a state of irremediable disrepair
36. Second, the Commission must approve in advance any proposal to alter the exterior architectural features of the landmark or to construct any exterior improvement on the landmark site, thus ensuring that decisions concerning construction on the landmark site are made with due consideration of both the public interest in the maintenance of the structure and the landowner’s interest in sue of the property
37. In the event an owner wishes to alter a landmark site, three separate procedures are available through which administrative approval may be obtained
a. First, the owner may apply to the Commission for a certificate of no effect on protected architectural features:
i. That is for an order approving the improvement or alteration on the ground that it will not change or affect any architectural feature of the landmark and will be in harmony therewith
ii. Denial of the certificate is subject to judicial review
b. Second, the owner may apply to the commission for a certificate of appropriateness
i. Such certificates will be granted if the commission concludes - focusing upon aesthetic, historical, and architectural values - that the proposed construction on the landmark site would not unduly hinder the protection, enhancement, perpetuation, and use of the landmark
ii. Against, denial of the certificate is subject to judicial review
iii. Moreover, the owner who is denied either a certificate of no exterior effet or a certificate of appropriateness may submit an alternative or modified plan for approval
c. The final procedure - seeing a certificate of appropriateness on the ground of insufficient return - provides special mechanisms, which vary depending on whether or not the landmark enjoys a tax exemption, to ensure that designations does not causes economic hardship
38. Under NYC’s zoning laws, owners of real property who have not developed their property o the full extent permitted by the applicable zoning laws are allowed to transfer development rights to other parcels
39. Subject to a restriction that floor area of the transferee lto may not be increased by more than 20% above its authorized level, the ordinance permitted transfers from a landmark parcel to continuous or nearby lots
40. In addition, the 1969 amendment permits, in highly commercialized areas like midtown Manhattan, the transfer of all unused development rights o a single parcel
41. This case involves the application of NYC’s Landmarks Preservation Law to Grand Central Terminal (Terminal)
42. On August 2, 1967, following a public hearing, the Commission designated the Terminal a landmark and designated the city tax block it occupies a landmark site
43. The Board of Estimate confirmed this action on September 21, 1967
44. Although appellant Penn Central had opposed the designation before the Commission, it did not seek judicial review of the final designation decision
45. On January 22, 1968, appellant Penn Central, to increase its income, entered into a renewable 50-year lease and sublease agreement with appellant UGP Properties, Inc. (UGP), a wholly owned subsidiary of Union General Properties, Ltd., a UK corporation
46. Under the terms of the agreement, UGP was to construct a multi story office building above the Terminal
47. IGP promised to pay Penn Central $1 million annually during construction and at least $3 million annually thereafter
48. The rentals would be offset in part by a loss of some $700,000 to $1 million in net rentals presently received from concessionaires displaced by the new building
49. Appellants UGP and Penn Central then applied to the Commission for permission to construct an office building atop the Terminal
50. Two separate plans, both designed by architect Marle Breuer and both apparently satisfying the terms of the applicable zoning ordinance, were submitted to the Commission for approval
51. The first, Breuer I,, provided for the construction of a 55-story office building, to be cantilevered above the existing facade and to rest on the roof of the Terminal
52. The second, Breuer II Revised, called for tearing down a portion of the Terminal that included the 42d Street facade, stripping off some of the remaining features of the Terminal's facade, and constructing a 53-story office building
53. The commission denied a certificate of no exterior effect on September 20, 1968
54. Appellants then applied for a certificate of appropriateness as to both proposals
55. After four days of hearings at which over 80 witnesses testified, the Commission denied this application as to both proposals
56. The Commission’s reasons for rejecting certificates respecting Breuer II Revised are summarized in the following statement:
a. To protect a Landmark, one does not tear it down
b. To perpetuate its architectural features, one does not stirp them off
57. Breuer I, which would have preserved the existing vertical facades of the present structure, received more sympathetic consideration
58. Appellants did not seek judicial review of the denial of either certificate
59. Because the terminal site enjoyed a tax exemption, remained suitable for its present and future uses, and was not the subject of a contract for sale, there were no further administrative remedies available to appellants as to the Breuer I and Breuer II Revised plans
60. Further, appellants did not avail themselves of the opportunity to develop and submit other plans for the Commission’s consideration and approval
61. Instead, appellants filed suit in the NY SC, Trial Term, claiming, inter alia, that the application of the Landmarks Preservation Law had taken their property without just compensation in violation of the Fifth and Fourteenth Amendments and arbitrarily deprived them of their property without due process of law in violation of the fourteenth Amendment
62. Appellants sought a declaratory judgement, injunctive relief barring the city from using the Landmarks Law to impede the construction of any structure that might otherwise lawfully be constructed on the Terminal site, and damages for the temporary taking that occurred between August 2, 1967, the designation date, and the date when the restrictions arising from the Landmarks Law would be lifted
63. The trial court granted the injunctive and declaratory relief, but severed the question of damages for a temporary taking
64. Appellees appealed, and the NY SC, Appellate Division, reversed
65. The Appellate Division held that the restrictions on the development of the Terminal site were necessary to promote the legitimate public purpose of protecting landmarks and therefore that appellants could sustain their constitutional claims only by proof that he regulation deprived them of all reasonable beneficial use of the opera
66. The Appellate Division held that the evidence appellants introduced at trial - Statements of Revenues and costs, purporting to show a net operating loss for the years 1969 and 1971, which were prepared for the instant litigation - had not satisfied their burden
67. The NY Court of Appeals affirmed
68. The issues presented by appellants are:
a. Whether the restrictions imposed by NYC’s law upon appellants’ exploitation of the Terminal site effect a taking of appellants’ property for ap public use within the meaning of the Fifth Amendment, which of course is made applicable to the States through the Fourteenth Amendment; and
b. If so, whether the transferable development rights afforded appellants constitue just compensation within the meaning of the Fifth Amendment
69. We need only address the question whether a taking has occurred
70. While this Court has recognized that the Fifth Amendment’s guarantee is designed to bar the Government from offering some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as whole, this Court, quite simply, has been unable to develop any set formula for determining when justice and fairness require that economic injuries caused by public aciont be compensated by the government, rather than remain disproportionately concentrated on a few persons
71. In engaging in these essnetially ad hoc, factual inquiries, the court’s decisions have identified several factors that have particular significance
72. The economic impact of the regulation on the claimant and, particularly, the extent to which the regulation has interfered with distinct investment-backed expectations are, of course relevant considerations
73. So, too, is the character of the governmental action
74. A taking may more readily be found when the interference with property can be characterized as ap physical invasion by government, than when interference arises from some public program adjusting the benefits and burdens of economic life to promote the common good
75. Government hardly could go on if to some extent values incident to property could not be dismissed without paying for every such change in the general law, and this Court has accordingly recognized, in a wide variety of contexts, that government may execute laws or programs that adversely affect recognized economic values
76. Exercises of the taxing power are one obvious example
77. A second are the decisions in which this Court has dismissed taking challenges on the ground that, while he challenged govenrmetn action cause economic harm, it iddn ot interfere with interest that were sufficiently bound up with the reasonable expectations of the claimant to constitute property for Fifth Amendment purposes
78. More importantly for the present case, in instances in which a state tribunal reasonably concluded that the health, safety, morals, or general welfare would be promoted by prohibiting particular conempalted uses of land, this Court has upheld land-use regulations that destroyed or adversely affected recognized real property interests
79. Zoning laws are, of course, the classic example
80. Zoning laws generally do not affect existing uses of real property, but taking challenges have also been held to be without merit in a wide variety of situations when the challenged governmental actions prohibited a beneficial use to which individual parcels had previously been devoted and thus caused substantial individualised harm
81. Finally, government actions that may be characterized as acquisitions of resources to permit or facilitate uniquely public functions have often been held to constitute takings
82. In contending that the NYC law has taken their property in violation of the Fifth and Fourteenth Amendments, appellants mak a serie of arguments, which, while tailored to the facts of this case essentially argue that any substantial restriction imposed pursuant to a landmark law must be accompanied by just compensation if it is to be constitutional
83. Before considering these, we emphasize what is not in dispute
84. Because this Court has recognized, in a number of settings, that States and cities may enact land-use restrictions or controls to enhance the quality of life by preserving the character and desirable aesthetic features of a city, appellants do not contest that NYC’s objective of preserving structures and areas with special historic, architectural, or cultural significance is an entirely permissible governmental goal
85. They also od onto dispute that the restriction imposed on its parcel are appropriate means of securing the purpose of the NYC law
86. Finally, appellants do not challenge any of the specific factual premises of the decision below
87. They accept for present purposes both that the parcel of land occupied by Grand Central Terminal must, in its present state, be regarded as capable of earning a reasonable return, and that he transferable delveopemptn rights afforded appellants by virtue of the Erimanl’s designation as al ndamrk are valuable, even if not as valuable as the rights to construct above the Terminal
88. In appellants’ view none of these factors derogate from their claim that NYC’s law has affected a taking
89. They first observe that the airspace above the Terminal is a valuable property interest, citing United States v. Causby
90. They argue that the Landmarks Law has deprived the mof any gainful use of their air rights above the Terminal that, irrespective of the value of the remainder of their parcel, the city has taken their right to this super adjacent airspace thus entitling the mot just compensation measured by the fair market value of these air rights
91. Apart from our own disagreement with appellants' characterization of the effect of the NYC law, the submission that appellants may establish a taking simply by showing that they have been denied the ability to exploit a property interest that they heretofore had believed was available for development is quite simply untenable
92. Taking jurisprudence does not divide a single parcel into discrete segments and attempt to determine whether rights in a particular segment have been entirely abrogated
93. In deciding whether a particular governmental action has affected a taking, this Court focuses rather both on the character of the action and on the nature and extent of the interference with rights in the parcel as a whole - here, the city tax block designated as the landmark site
94. Secondly, appellants, focusing on the character and impact of the New York City law, argue that it affects a taking because its operation has significantly diminished the value of the Terminal site
95. Appellants concede that the decisions sustaining other land-use regulations, which, like the NYC law, are reasonably related to the promotion of the general welfare uniformly reject the proposition that diminution in property value, standing alone, can establish a taking, and that the taking issue in these contexts is resolved by focusing on the uses the regulations permit
96. Appellants, moreover, also do not dispute that a showing of diminution in property value would not establish a taking if the restriction had been imposed as a result of historic-district legislation, but appellants argue that NYC’s regulation of individual landmarks is fundamentally different from zoning or for historic-district legislation because the control imposed by NYC’s law apply only to individuals who own selected properties
97. Stated baldly, appellant's' position appears to be that the only means of ensuring that selected owners are not singled out to ensure financial hardship for no reason is to hold that any restriction imposed on individual landmarks pursuant to the NYC scheme is a taking requiring the payment of just compensation
98. Agreement with this argument would, of course, invalidate not just New York city’s law, but all comparable landmark legislation in the NAtion
99. We find no merit in it
100. It is true, as appellants emphasize, that both historic-district legislation and zoning laws regulate all properties within given physical communities whereas landmark laws apply only to selected parcels
101. But, contrary to appellants’ suggestions, landmark laws are not like discriminatory, or reverse spot, zoning:
102. In contrast to discriminatory zoning, which is the antithesis of land-use control as part of some comprehensive plan, the NYC law embodies a comprehensive plan to preserve structures of historic or aesthetic interest wherever they might be found in the icty, and as noted, over 400 landmarks and 31 historic districts have been designated pursuant to this plan
103. Next, appellants observe that NYC’s law differs for zoning laws and historic-district ordinances in that the Landmarks Law does not impose identical or similar restrictions on all structures located in particular physical communities
104. It follows, they argue, that NYC’s law is inherently incapable of producing the air and equitable distribution of benefits and burdens of governmental action which is characteristic of zoning laws and historic-district legislation and which they maintain is a constitutional requirement if just compensation is not to be afforded
105. It is, of course, true that the Landmarks Law has a more severe impact on some landowners than on others, but that in itself does not mean that the law affects a taking
106. Legislation designed to promote the general welfare commonly burdens some more than others
107.  In any event appellants’ repeated suggestions that they are solely burdened and unbenefited is factually inaccurate
108. This contention overlooks the fact that the NYC law applies to vast numbers of structures in the city in addition to the Terminal - all the structures contained in the 31 historic districts and over 400 individual landmarks, many of which are close to the Terminal
109. Appellants’ final broad-based attack would have us treat the law as an instance, like that in United States v. Causby, in which government, acting in an enterprise capacity, has appropriated part of their property for some strictly governmental purpose
110. Apart from the fact that Causby was a case of invasion of airspace that destroyed the use of the farm beneath and this NYC law has in nowise imapried the present use of the Terminal, the Landmarks Law neither xploits appellants' parcel for city purpose nor fasciitis nor arise from any entrepreneurial operations of the city
111. The situation is not remotely like that in Causby where the airspace above the property was in the flight pattern for military aircraft
112. The Landmarks Law’s effect is simply to prohibit appellants or anyone else from occupying positions of the airspace above the Terminal, while permitting appeal otsu the remainder of the parcel in a gainful fashion
113. Rejection of appellants ‘broad arguments is not, however, the end of our inquiry, for all we thus far have established is that the NYC law is not rendered invalid by its failure to provide just compensation whenever a landmark owner is restricted in the exploitation of property interests, such as air rights ,to a greater extent than provided for under applicable zoning laws
114. We now must consider whether the interference with appellants’ property is of such a magnitude that there must be an exercise of eminent domain and compensation to sustain it
115. That inquiry may be narrowed to the question of the severity of the impact of the law on appellants’ parcel, and its resolution in turn requires a careful assessment of the impact of the regulation on the Terminal site
116. The NYC law does not interfere in any way with the present uses of the Terminal
117. Its designation as a landmark not only permits but contemplates that appellants may continue to use the property precisely as it has been used for the past 65 years:
118. So the law does not interfere with what must be regarded as Penn Central's primary expectation covering the use of the parcel
119. More importantly, on this record, we must regard the NYC law sas permitting Penn Central not only to profit from the Terminal but also to obtain a reasonable return on its investment
120. Appellants, moreover exaggerate the effect of the law on their ability to make use of the air rights above the Terminal in two respects
121. First, it simply cannot be maintained, on this record, that appellants have been prohibited from occupying any portion of the airspace above the Terminal
122. While the Commission’s actions in denying applications to construct an office building in excess of 50 stories above the Terminal may indicate that it will refuse to issue a certificate of appropriateness for any comparably sized structure, nothing the Commission has said or done suggests an intention to prohibit any construction above the Terminal
123. The Commission’s report emphasized that whether any construction would be allowed depended upon whether the proposed addition would harmonize in scale, material and character wit the Terminal
124. Since appellants have not sought approval for the construction of a smaller structure, we do not know that appellants will be denied any sue of any portion of the airspace above the Termina
125. Second, to the extent appellants have been denied the right to build above the Terminal, it is not literally accurate to say that they have been denied all use of even those pre-existing ai rights
126. Their ability to use these rights has not been abrogated
127. They are made transferable to at least eight parcels in the vicinity of the terminal, one or two of which have been found suitable for the construction of new office buildings
128. Although appellants and others have argued that New York City’s transferable development-rights program is far from ideal, the New York courts here supportably found that, at least in the case of the Terminal, the rights afforded are valuable
129. While these rights may well not have constituted just compensation if a taking had occurred, he rights nevertheless undoubtedly mitigate whatever financial burdens the law has imposed on appellants and, for that reason, are to be taken into account in  considering the impact of regulation
130. On this record, we conclude that the application of NYC’s Landmarks Law has not affected a taking of appellants’ property
131. The restrictions imposed are substantially related to the promotion of the general welfare and not only permit reasonable beneficial use of the landmark site but also afford appellants opportunities further to enhance not only the Terminal site proper but also other properties
132. Affirmed
133. Dissent
a. Before the city of New York declared Grand Central Terminal to be al andmark, penn Central could have used its air rights over the Terminal to build a multi story office building, at an apparent value of several million dollars per year
b. Today, the Terminal cannot be modified in any form, including the erection of additional stories, without the permission of the Landmark preservation Commission, a permission which appellants, despite good-faith attempts, have so far been unable to obtain
c. Because the Taking Clause of the Fifth Amendment ahs tno alwyas ben readl iterlaly, whoever, the ocnsituiaonlity of appellees’ actions requires a closer scrutiny of this Court’s interpretation of the three key words in the taking Clause - property, taken, and just compensation
d. Appellees do not dispute that valuable property rights have been destroyed
e. And the Court has frequently emphasized that the term property as used in the Taking Clause includes the entire group of rights inherent in the citizen's ownership
f. The term is not used in the vulgar and untechincnal sense of the physical thing with respect to which the citizen exercises rights recognized by law
g. Instead, it denotes the group of rights neighboring in the citizen's relation to the physical thing, as the right to possess, use and dispose of it
h. While neighboring landowner are free to use their land and air rights in any way consistent tithe broad boundaries of New York zoning, Penn Central, absent the permission of appelles, must forever maintain its property in its present state
i. The property has been thus subjected to a conconsensula seritude not borne by any neighboring or similar properties
j. Appellees have thus destroyed - in a literal sense, taken - substantial property rights of Penn Central
k. While the term taken might have been narrowly interpreted to include only physical seizures of property rights, the construction of the phrase has not been so narrow
l. The courts have held that the derivation of the former owner rather than the accretion of a right or interest to the sovereign constitutes the taking
m. Because not every destruction or injury to property by governmental action has been held to be a taking in the constitutional sense, however this does not end our inquiry
n. But an examination of the two exceptions where the destruction of property does not constitute a taking demonstrates at a compensable taking has occurred here
o. Thus, there is no taking where a city prohibits the operation of a brickyard within a residential area, or borbids excavation for sand and gravel below the waterline
p. Nor is it relevant, wherhet government is merely prohibiting a noxious sue for property, that the government would seem to be singling out a particular property owner
q. The nuisance exception to the taking guarantee is not coterminous with the police power itself
r. The question is whether the forbidden use is dangerous to the safety, health, or welfare of others
s. Appellees are not prohibiting a nuisance
t. The record is clear that the proposed addition to the Grand Central Terminal would be in full compliance with zoning, height limitations, and other health and safety requirements
u. Instead, appellees are seeking to preserve what they believe to be an outstanding example of beaux-arts architecture
v. Penn Central is prevented from further developing its property basically because too good a job was done in designing and building it
w. The city of NY, because of its unadorned admiration for the design, ahs decided that e owners of the building must prever it unchanged for the benefit of sightseeing New Yorkers na dotursits
x. Unlike land-use regulations, appellees’ actions do not merely prohibit Penn Central fro using its property in a narrow set of noxious ways
y. Instead, appellees have placed an affirmative duty on Penn Central to maintain the Terminal in its present state and in good repair
z. Appellants are not free to sue their property as they see fit within broad outer boundaries but must strictly adhere to their past use except where appellees conclude hat alternative uses would not detract for the landmark
aa. While Penn Central ma continue to use the Terminal as it is presently designed appellees otherwise exercise complete dominion and control over the surface of the land, and must compensate the owner for this loss
ab. Even where the government prohibits a noninjuriosu sue, the court has ruled that a taking does not take place if the prohibition applies over abroad cross section of land and hereby secures an average reciprocity of advantage
ac. It is for this reason that zoning does not constitute a taking
ad. While zoning at times reduces individual property values, the burden is shared relatively evenly and it is reasonable to conclude that on the whole an individual who is harmed by one aspect the zoning will be benefited by another
ae. Here, however, a multimillion dollar loss has been imposed on appellants
af. It is uniquely elt and is not offset by any benefits flowing from the reservation of some 400 other landmarks in NYC
ag. It is exactly this imposition of general costs on a few individuals at which the taking protection is directed
ah. As Mr. Justice Holmes pointed out in Pennsylvania Coal co. v. Mahon, the question at bottom in an eminent domain case is upon whom the loss of the changes desired should fall
ai. The benefits that appellees believe will flow from preservation of the Grand Central Terminal will accurse to all the citizens of NYC
aj. There is no reason to believe that appellants will enjoy a substantially greater share of these benefits
ak. If the cost of preserving Grand Central Terminal were spread evenly across the entire population of the city of NY, the burden per person would be cents per year - a minor cost appellees would surely concede for the benefit accrued
al. Instead, however, appellees would impose the entire cost of several million dollars per year on Penn Central
am. But it is precisely this sort of discriination that he Fifth Amendment prohibits
an. Appellees, apparently recognizing that the constraints imposed on a landmark site constitute a taking for Fifth Amendment purposes, do not leave the property owner empty-handed
ao. As the Court notes, the property owner may theoretically transfer his previous right to develop the landmark property to adjacent properties if they are under his control
ap. Appelles have coined this system Transfer Development Rights, or TDR’s
aq. Of all the terms used in the Taking Clause, just compensation has the strictest meaning
ar. The Fifth Amendment does not allow simply an approximate compensation but requires a ull and perfect equivalent for the report taken
as. Appellees contend that, even if they have taken appellants’ property, TDR’s constitute just compensation
at. Appellants, of course argue that TDR’s are highly imperfect compensation
au. Because the lower courts held that there was no taking, they did not have to reach the question of whether or not just compensation has already been awarded
av. In other cases the Court of Appeals has noted that TDR’s have an uncertain and contingent market value and do not adequately preserve the value lost when a building is declared to be aldamrk
aw. On the other hand, there is evidence in the record hat Penn Central has been offered substantial mount for its TDR’s 
ax. Because the record on appeals i relatively slim, I would remand to the court of appeals for a determination of whether TDR’s constitute a full and perfect equivalent for the property taken
ay. Distinct investment-backed expectations
i. The majority opinion in Penn Central added something new to the conventional collection of takings test, but just what is less than clear
ii. The distinct investment-backed expectations formulation is drawn from Professor Michielman’s influential article on takings, particularly the portion dealing with diminution in value
iii. Is the test in Penn Central different from the diminution-in-value test?
iv. Michelman saw the latter as calling for compensation when a claimant is deprived of distinctly perceived, sharpy crystallized, investment-backed expectations
v. Hsi discussion suggests that Pennsylvania Coal is a case in point, for in Pennsylvania Coal the claimant had a distinct interest - the support estate - that was wiped out by the Kohler Act
vi. But what then of the distinct interest of Penn Central in the air rights above Grand Central Terminal?
vii. Over the years since Penn Central, courts and commentators alike have been puzzled by the meaning of the phrase distinct investment-backed expectations (DIBE)
viii. Some courts have given up
ix. They effectively read investment-backed expectations out of taking law by holding expectations are frustrated only when a land-use regulation denieds all economically viable use of land
x. Other courts have found DIBE only in sintances whe nreaulitiosn interfere with investments that have already been made, as opposed to regulations limiting possible future investment activities
xi. We will revisit the issue in a case called Palazzolo later in this chapter
c. Total Wipeout
i. Recap of regulatory takings: where are we?
1. Penn central: 3 part balancing test
a. Economic impact on owner
b. DIBE
c. Character of the governmental regulation
2. Lucas: total loss of economically viable use, then a taking per se
a. Unless: background principles of state law limit tiel (especially nuisance and property lat)
b. But no solution for denominator problem
3. If owner can establish that all value of property is gone, then that triggers Lucas case analysis
ii. A Third Categorical Rule
1. Think back to the diminution-in-value test of Pennsylvania Coal:
a. If regulation goes too far it will be recognized as a taking
2. If, then, a regulation wipes out all value, won’t this always be going too far?
3. But what if the regulation claims to control a nuisance (recall Hadacheck)?
4. Or what if the property owner had no investment-backed expectations (Penn Central)?
5. The following materials address these questions
iii. Conceptual severance again
1. Where did conceptual severance stand after the Court’s opinion in Lucas?
2. Generally speaking, state courts appear to reject conceptual severance
3. They consider the impact of al and use regulation on the value of a property owner’s entire parcel, as opposed to its impact on just he regulated part
4. On the other hand, the Court of Appeals for the Federal Circuit arguably trends in just the opposite direction
iv. Lucas v. South Carolina Coastal Comm.
1. Lucas: Another bright-line rule - “total wipeout”. When the owner of real property has been called upon to sacrifice all economically beneficial uses in the name of common good, he has suffered a taking. No balancing, per-se rule. Here, two coastal lots bought without restriction, new regulation destroys all value (per court - iffy) in his land. It does prevent public harm, but renders land useless. “Public harm” may also be “benefit conferring” depending on how you construct it, characterized by wording.
a. Exception - if the nature of the owner’s estate shows prescribed interest were not part of his title to begin with; background principles of property and state law of nuisance. (dissent says this is going to freeze the law, takes away deference to the legislature...who decides an suiaicne now?)
2. When the owner of real property has been called upon to sacrifice all economically beneficial uses in the name of a common good...he has suffered a taking
3. No balancing - a per se rule
4. Lucas says he has a total wipeout
5. But he could still really use the lots for other things
6. He could sell it, hold parties, bring a trailer on it
7. Those factual findings weren’t challenged
8. So they come to the court with that presumption that the total wipeout is accurate
9. That’s why a lot of dissenter say they maybe shouldn’t have even taken the case
10. But, an exception
a. Where the State seeks to sustain regulation that deprives land of all economically beneficial use, we think it may resist comespantion only if the logically antecedent inquiry into the nature of the owner’s estate shows that the proscribed interest were not part of his title to begin with
b. Any limitation to severe (that wipes out all economic value) cannot be newly legislated or decreed (without compensation) but must inhere in the title itself, in the restrictions that background principles of the State’s law of property and nuisance already place upon land ownership
c. If it was already something that could have been restricted under the rules, then the government can avoid compensating
d. The only way the government can avoid compensating is to show that the owner could have been restricted under existing law
e. Maybe a private or public nuisance action
11. Scalia says this has to be remanded for further review
12. But that it doesn’t seem like here, he doesn’t trust the state legislator’s findings
13. We can’t count on them to tell the truth that this is harm preventing
14. To show that it is actually harm preventing, you need to show that it is equivalent to a nuisance
15. Dissent says:
a. No matter what you emphasize, it is not an objective test
b. Who decides?
c. Courts?
d. Legislators?
16. The effect of this test is that Scalia is really skeptical of the state’s findings
17. Scalia does realize that at times it will be necessary to put restrictions on land use without compensation, and gives some examples
18. Blackman’s dissent
a. Today they launched a missile to kill a mouse
b. This could have been handled by existing law, didn’t need to create a new rule
c. But the new rule can freeze existing regulation
d. There was real concern here that would happen to the property with storms
e. Tides getting higher from storms
19. How to figure it out:
a. Scalia (plurality):
i. State nuisance law
ii. Restatement rules
iii. Longstanding use by similarly situated property owners or allowing others to continue
b. South Carolian cannot just recite that it’s nuisance, must point to background principles of nuisance and property law that prohibit this use
20. Kennedy concurrence
a. On facts:
i. Finding of no value was curious
b. On legal rule:
i. In my view, reasonable expectations must be understood in light of the whole of our legal tradition
ii. The common law of nuisance is too narrow a confine for the exercise of regulatory woer in a complex and interdependent society
21. Conceptual severance
a. What’s the problem? If Lucas says that there has to be a 100% wipeout, what’s the next thing you need to do?
b. Must decide: 100% of what?
c. And what does the Court say? (pg. 1133 n. 30)
22. South Carolina began managing its coastal zone in 1977, when it enacted a Coastal Zone Management Act (the federal government had enacted simiarl elgeiation in 1972)
23. The 1977 law requires owners of coastal land in critical areas (including beaches and immediately adjacent sand dunes) to obtain a permit from the SC Coastal Council prior to committing the land to a use other than the use the critical area was devoted to on September 28, 1977
24. In 1986, petitioner Lucas paid $975,000 for two residential lots on an island off the coast of SC
25. He intended to build single-family houses on the lots and, because no parts of the parcels were critical areas under the 1977 legislation, he did not need to get a permit
26. His plans to build, however were halted by new legislation, the Beachfront Management Act, enacted by the state in 1988
27. The act had the direct effect of barring Lucas from building any permanent habitable structures on his two ltos
28. A state trial court found that the act made Lucas’s property valueless
29. Lucas filed suit in state court, claiming a taking
30. The trial court agreed, but the South carolina SC reversed, holding that when a land use regulation is designed to prevent serious public harm, no compensation is due regardless of the regulation’s effect on the property’s value
31. The United States SC granted certiorari
32. Prior to Justice Holmes’ exposition in Pennsylvania Coal Co. v. Mahon, it was generally thought that the Takings clause reached only a direct appropriation of property, or the functional equivalent of a practical ouster of the owner’s possession
33. Justice holmes recognized in Mahon, however, that if the protection against physical appropriations of private property was to be meaningfully enforced, the government’s power to redefine range of interests included in the ownership of property was necessarily constrained by constitutional limits
34. These considerations gave birth in that case to the oft-cited maxim that, while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking
35. Nevertheless, our decision in Mahon offered little insight into when, and under what circumstances, a given regulation would be seen as going too far for purposes of the Fifth Amendment
36. In 70-odd years of succeeding regulatory takings jurisprudence, we have generally eschewed any set formula for determining how far is too far, preferring to engage in essentially ad hoc, factual inquiries
37. We have, however, described at least two discrete categories of regulatory action as compensable without case-specific inquiry into the public interest advanced in support of the restraint
a. The first encompasses regulations that compel the property owner to suffer a physical invasion of his property
i. In general (at least with regard to permanent invasions), no matter how minute the intrusion, and no matter how weighty the public purpose behind it, we have required compensation
b. The second situation in which we have found categorical treatment appropriate is where regulation denies all economically beneficial or productive use of land
i. As we have said on numerous occasions, the Fifth Amendment is violated when land-use regulation doesn ot substantially advance legitimate state interests or denies an owner economically viable use of his land
38. We have never set forth the justification for this rule
39. Perhaps it is simply, as Justice Brennan suggested, that total deprivation of beneficial use is, from the landowner's point of view, the equivalent of a physical appropriation
40. We think, in short, that there are good reasons for our frequently expressed belief that when the owner of real property has been called upon to sacrifice all economically beneficial uses in the name of the common good, that is, to leave his property economically idle, he has suffered a taking
41. The trial court found Lucas’s two beachfront lots to have been rendered valueless by resopndent’s enforcement of the coastal-zone construction ban
42. Under Lucas’s theory of the case, which rested upon our no economically viable use statements, that finding entitled him to compensation
43. Lucas believed it unnecessary to take issue with either the purpose behind the Beachfront Management Act, or the means chosen by the SC Legislature to effectuate those purpose
44. The SC SC, however, thought otherwise
45. In its view, the Beachfront Management Act was no ordinary enactment, but involved an exercise of SC’s police powers to mitigate the harm to the public interest that petitioner's use of his land might occasion
46. By neglecting to dispute the findings enumerated in the act or otherwise to challenge the legislature’s purpose, petitioner conceded that the beach/dune area of SC’s shores is an extremely valuable public resource
47. That the erection of new construction, inter alia, contributes to the erosion and destruction of this public resource
48. And that discouraging new construction in close proximity to the beach/dune area is necessary to prevent a great public harm
49. In the court’s view, these concessions brought petitioner's challenge within a long line of this Court’s cases ustatining against Due Process and Takings Clause challenges the State’s use of its police powers to enjoin a property owner form activities akin to public nuisances
50. For a number of reasons, whoever, we think the SC SC was too quick to conclude that that principal decides the present case
51. The harmful or noxious uses principle was the Court’s early attempt to describe in theoretical terms why government may, consistent with the Takings Clause, affect property values by regulation without incurring an obligation to compensate - a reality we nowadays acknowledge explicitly with respect to the full scope of the State’s police power
52. Harmful or noxious use analysis was, in other word, simply the progenitor of our more contemporary statements that land-use regulation does not effect a taking if it substantially advances legitimate state interests
53. The transition from our early focus on control of noxious uses to our contemporary understanding of the broad realm within which government may regulate without compensation was an easy one, since the distinction between harm-preventing and benefit-conferring regulation is often in the eye of the beholder
54. It is quite possible, for example, to describe in either fashion the ecological, economic, and aesthetic concerns that inspired the South Carolina legislature in the present case
55. One could say that imposing a servitude on Lucas’s land is necessary in order to prevent his use of it from harming South Carolina’s ecological resources
56. Or, instead, in order to achieve the benefits of an ecological preserve
57. Whether one or the other of the competing characterization will come to one’s lips in a particular case depends primarily upon one’s evaluation of he worth of competing uses of real estate
58. A given restraint will be seen as mitigating harm to the adjacent parcels or securing a benefit for them, depending upon the observer’s evaluation of the relative importance of the use that the restrain favors
59. When it is understood that prevention of harmful use was merely our early formulation of the police power justification necessary to sustain (without compensation) any regulatory diminution in value
60. And that he distinction between regulation that prevents harmful use and that which confers benefits is difficult, if not impossible, to discern on an objective, value-free basis
61. It becomes self-evident that noxious-use logic cannot serve as a touchstone to distinguish regulatory takings - which require compensation - from regulatory deprivations that do not require compensation
62. A fortiori the legislature's recitation of a noxious-sue justification cannot be the basis for departing from oru categorical rule that toal regulatory takings must be compensated
63. If it were, departure would virtually always be allowed
64. The SC SC’s approach would essentially nullify Mahon’s affirmation of limits to the non compensable exercise of the police power
65. Our cases provide no support for this:
a. None of them that employed the logic of harmful use prevention not sustain a regulation involved an allegation that the regulation wholly eliminated the value of the claimant’s land
66. Where the State seeks to sustain regulation that deprives land of all economically beneficial use, we think it may resist compensation only if the logically antecedent inquiry into the nature of the owner’s estate shows that he proscribed use interests were not part of his title to begin with
67. It seems to us that he property owner necessarily expects the uses of his property to be restricted, from time to time, by various measures newly enacted by the state in legitimate exercise of its police powers
68. And in the case of personal property, by reason of the State’s traditionally high degree of control over commercial dealings, he ought to be aware of the possibility that new regulation might even render his property economically worthless (at least if the property’s only economically productive use is sale of manufacture for sale)
69. In the case of land, however, we think the notion pressed by the Council that tile is somehow held subject the implied limitation that the State may subsequently eliminate all economically valuable use is inconsistent with the historical compact recorded in the Takings Clause that has become part of our constitution culture
70. Where permanent physical occupation of land is concerned, we have refused to allow the government to decree it anew (without compensation), no matter how weighty the asserted public interest involved - though we assuredly would permit the govenrmetn to assert a permanent easement that was a pre-existing limitation upon the landowner’s title
71. We believe similar treatment must be accorded confiscatory regulations, i.e., regulations that prohibit all economically beneficial use of land:
a. Any limitation so severe cannot be newly legislated or decreed (without compensation), but must inhere in the title itself, in the restrictions that background principles of the sTate’s law of property and nuisance already place upon land ownership
72. A law or decree with such an effect must, in other words, do no more than duplicate the result that could have been achieved in the courts - by adjacent landowners (or other uniquely affected persons) under the State’s law of privaten suiance, or by the sTate under its complementary power to abate nuisances that affect the public generally, or otherwise
73. The use of these properties for what are now expressly prohibited purpose was always unlawful, and (subject to other ocnsituaionl imtiations) it was open to the State at any point to make the implication of those background principles of nuisance and property law explicit
74. In light of our traditional resort to existing rules or understandings that stem from an independent source such as state law to define the range of interests that qualify for potectio nas proertyu nder the Fifth (and Fourteenth) amendments, this recognition ntah the Takings Clause doesn ot require compensation when an owner is barred from putting land to a use that is described by those existing rules or understandings is surely unexpecting
75. When, where a regulation that declares off-limits all economically productive or beneficial uses of land goes beyond what the relevant background principles would dictate, compensation must be paid to sustain it
76. The total taking inquiry we require today will ordinarily entail (as the application of state nuisance law ordinarily entails) analysis of, among other things, the degree of harm to public lands and resources, or adjacent private property, posed by the claimant’s proposed activities, the social value of the claimant’s activities and their suitability of the locality in question, and the relative ease with which the alleged harm can be avoided through measures taken by the claimant and the government (or adjacent private landowners) alike
77. The fact that a particular use has long been engaged in by similarly situated owners ordinarily imports a lack of any common-law prohibition (though changed circumstances or new knowledge may make what was previously permissible no longer so
78. So also does the fact that other landowners, similarly situated, are permitted to continue the use denied ott he claimant
79. It seems unlikely that common-law principles would have prevented the erection of any habitable or productive improvements on petitioner’s land
80. The question, however, is one of state law to be dealt with on remand
81. We emphasize that to win its case SC must do more than proffer the legislature’s declaration that the uses Lucas desires are inconsistent with the public interest, or the conclusory assertion that they violate a common-law maxim such as sic utere tuo ut alienum non laedas
82. As we have said, a State, by ipse dixit, may not transform private property into public property without compensation
83. Instead, as it would be required to do if it sought to reatrian Lucas in a common-law action for public nuisance, SC must identify background principles of nuisance and property law that prohibits the use he now intends in the circumstance in which the property is recently found
84. Only on this showing can the State fairly claim that, in proscribing all such beneficial use,s the Beachfront Management act is taking nothing
85. The judgement is reversed nathe causes remanded for proceedings not inconsistent with this opinion
86. Kennedy concurrence
a. The majority opinion established a framework for remand but did not decide the ultimate question of whether a temporary taking had actually occurred
b. The finding that Lucas’s property had no value was curiosi
c. I share the reservations of some of my colleagues about a finding that a beachfront lot loses all value because of a development restriction
d. The finding of no value must be considered under the Takings Clause by reference other owner’s reasonable, investment-backed expectations
e. There is an inherent tendency towards circularity in this synthesis, of course
f. For if the owner’s reasonable expectation are shaped by what courts allow as ap property exercise of governmental authority, property tends to become what courts say it is
g. Some circularity must be tolerated these matters, however, as it is in other spheres
h. The definition, moreover, is not circular in its entirety
i. The expectations protected by the Constitution are based on objective rules and customs that can be understood as reasonable by all parties involved
j. In my view, reasonable expectation must be understood in light of the whole of oru legal tradition
k. The common law of nuisance is too narrow a confine for the exercise of regulatory power in a complex and interdependent society
87. Justice Souter filed a separate statement saying he would dismiss the writ of certiorari as having been improvidently granted
a. The petition for review was granted on the assumption that he state by regulation had deprived the owner of his entire economic interest in the subject-property
b. Such was the state trial court’s conclusion, which the state SC did not review
c. It is apparent now that in light of our prior cases the TC’s conclusion is highly questionable
d. The Court is certainly right to refuse to take up the issue, which is not fairly included within the question presented
e. This alone is enough to show that there is little utility in attempting to deal with this case on the merits
88. Justice Blackmun dissent
a. Today the Court launches a missile to kill a mouse
b. Relying on an unreviewed (and implausible) state trial court finding that this restriction left Lucas’ property valueless, this court granted review to determine whether compensation must be paid in cases where the State prohibits all econcomi use of real estate
c. According to the Court, such an occasion never has arise in any of our prior cases and the Court imagines that it will arise relatively rarely or only in extraordinary circumstances
d. Almost certainly it did not happen in this case
e. Nonetheless, the Court presses on to decide the issue, and as it does, ti ignores its jurisdictional limits, remakes its traditional rules of review, and creates simultaneously a new categorical rules and an exception (neither of which is rooted in our prior case law, common la, or common sense)
f. I protest not only the Court’s decision, but each step taken to reach it
g. More fundamentally, I question the court’s wisdom in issuing sweeping new rules to decide such a narrow case
h. My fear is that the Court’s new policies will spread beyond the narrow confines of the recent case
i. For that reason, I, like the Court, will give far greater attention to this case than its narrow scope suggests - not because I can intercept the Court’s missile, or save the targeted mouse, but because I hope perhaps to limit the collateral damage
j. If the state legislature is correct that the prohibition on building in front of the setback line prevents serious harm, then, under this Court’s prior case, the Act is constitutional
k. The Court consistently has upheld regulations imposed to arrest a significant threato the common welfare whatever their economic effect on the owner
l. Petitioner never challenged the legislature’s findings that a building an was necessary to protect property and life
m. Nor did he contend that the threatened harm was not sufficiently serious to make building a use in a particular location a harmful use, that the legislature had not made sufficient findings, or that the legislature was motivated by anything other than a desire minimize damage to coastal areas
n. Nothing in the record undermines the General Assembly’s assessment that prohibitions on building in front of the setback line are necessary to protect people and property form storms, high tides, and beach erosion
o. Because that legislative determination cannot be disregarded in the absence of such evidence, and because its determination of harm to life and property form building is sufficient to prohibit that use under this Court’s case, the South Carolina SC correctly found no taking
p. The Court creates its new takings jurisprudence based on the trial court’s finding that the property had lost all economic value
q. This finding is almost certainly erroneous
r. Petitioner still can enjoy other attributes of ownership, such as the right to exclude others, one of them ost essential sticks in the bundle of rights that are commonly characterized as property
s. Petitioner can picnic, swim, camp in a tent, or live on the property in a movable trailer
t. The Court does not reject the SC SC’s decision simploy on the basis of its disbelief and disturst of htel egsilature’s idnfinds
u. It also takes the opportunity to create a new scheme for regulations that eliminate all economic value
v. From now on, there is a categorical rule finding these regulations to be a taking unless the use they prohibit is a background common-law nuisance or property principle
w. This Court repeatedly has recognized the ability of government, in certain circumstances, to regulate property without compensation no matter how adverse the financial effect on the owner may be
x. More than a century ago, the Court explicitly upheld the right of States to prohibit uses of property injurious to public health, safety, or welfare without paying compensation:
i. A prohibition simply upon the use of perty for propose that are declared, by valid legaltion, to be injurious to the health, morals, or safety of the community, cannot, in any just sense, be deemed a taking or an appropriation of property
y. On this basis, the Court upheld an ordinance effective prohibition operation of a previously lawful brewery, althogu the esaglishemtns will lbecome of no value as property
z. The Court recognizes that our prior opinions have suggested that harmful or noxious uses’ of property may be prescribed by government regulation without the requirement of compensation, but seeks to reconcile them with its categorical rule by claiming that the court never has upheld a regulation when the owner alleged the loss of all economic value
aa. Even if the Court’s factual premise were correct, its understanding of the Court’s cases is distorted
ab. In none of the cases did the Court suggest that the right of a State to prohibit certain activities without paying compensation turned on the availability of some residual valuable use
ac. Instead, the cases depend on whether the government interest was sufficient to prohibit the activity, given the significant private cost
ad. Since no individual has a right to use his property so as to create a nuisance or otherwise harm others, the State has not taken anything when it asserts its power to enjoin the nuisance-like activity
ae. It would make no sense under this theory to suggest that an owner has a constitutionally protected right to harm others, if only he makes the proper showing of economic loss
af. Ultimately even the Court cannot embrace the full implications of its per se rule:
i. It eventually agrees that there cannot be a categorical rule for a taking based on economic value that wholly disregards the public need asserted
ag. Instead, the Court decides that it will permit a State to regulate all economic value only if the State prohibits uses that would not be permitted under background principles of nuisance and property law
ah. Until today, the Court explicitly had rejected the contention that the government’s power to act without paying compensation turns on whether the prohibited activity is a common-law nuisance
ai. The Court rejects the notion that the State always can prohibit uses it deems a harm to the public without granting compensation because the distinction between harm-preventing and benefit-conferring regulation is often in the eye of the beholder
aj. Since the characterization will depend primarily upon one’s evaluation of the worth of competing uses of real estate, the Court decides a legislative judgement of this kind no longer can provide the desired objective, value-free basis for upholding a regulation
ak. The Court, whoever, fails to explain how its proposed common-law alternative escapes the same trap
al. The threshold inquiry for imposition of the Court’s new rule, deprivation of all economically valuable use, itself cannot be determined objectively
am. As the Court admits, whether the owner has been deprived of all economic value of his property will depend on how property is defined
an. The composition of the denominator in our deprivation fraction is the dipositive inquiry
ao. Yet there is no objective way to define what the denominator should be 
ap. We have long understood that  any land-use regulation can be characterized as the total deprivation of an aptly defined entitlement
aq. Alternatively, the same regulation can always be characterized as a mere partial withdrawal from full, unencumbered ownership of the landholding affected by the regulation
ar. Even more perplexing, however, is the Court’s reliance on common-law principles of nuisance in its quest for a value-free takings jurisprudence
as. Common-law public and private nuisance law is simply a determination whether a particular use causes harm
at. There is nothing magical in the reasoning of judges long dead
au. They determined a harm in the same way as state judges and legislatures do today
av. Finally, the Court justifies its new rule that the legislature may not deprive a property owner of the only economically valuable use of his land, even if the legislature finds it to be a harmful use, because such action is not part of the long recognized understandings of our citizens
aw. These understandings permit such regulation only if the use is a nuisance under the common law
ax. Any other course is inconsistent with the historical compact recorded in the Takings Clause
ay. It is not clear form the court’s opinion where our historical compact or citizens understanding comes from, but it does not appear to be history
az. Even when courts began to consider that regulation in some situations could constitute a taking, they continued to uphold bans on particular uses without paying compensation, notwithstanding the economic impact, under the rationale that no one can obtain a vested right to injure or endanger the public
ba. In addition, state courts historically have been less likely to find that a government action constitutes a taking when the affected land is undeveloped
bb. Nor does history indicated any common-law limit on the state’s power to regulate harmful uses even to the point of destroying all economic value
bc. Nothing in the discussions in Congress concerning the takings clause indicates that the Clause was limited by the common-law nuisance doctrine
bd. Common-law courts themselves rejected such an understanding
be. They regularly recognized that it is for the legislature to interpose, and by positive enactment or prohibit a use of property which would be injurious to the public
bf. In short, I find no clear and accepted historical compact or understanding of our citizens justifying the Court’s new takings doctrine
bg. Instead, the Court seems to treat history as a grab bag of principles, to be adopted where they support the Court’s theory, and ignored where they do not
bh. If the Court decided that the early common law provides the background principles for interpreting the Takings Clause, the regulation, as opposed to physical confiscation, would not be compensable
bi. If the court decided that the law of a later period provides the background principles, then regulation might be compensable, but the Court would have to confront the fact that legislatures regularly determine which uses were prohibited, independent of the common law, and independent of whether the uses were lawful when the owner purchased
bj. What makes the court’s analysis unworkable is its attempt to package the law of two incompatible eras and peddle it as historical fact
bk. I dissent
89. Justice Stevens dissent
a. In my opinion, the Court is doubly in error
b. The categorical rule the Court establishes is an unsound and unwise addition to the law and the Court’s formulation of the exception to that rule is to origid and too narrow
c. Although in dicta we have sometimes recited that a law effects a taking if it denies an owner economically viable use of his land, our rulings have rejected such an absolute position
d. We have frequently - and recently - held that, in some circumstances, a law that renders property valueless amy nonetheless not constitute a taking
e. In addition to lacking support in past decisions, the Court’s new rule is wholly arbitrary
f. A landowner whose property is dimsisneid in value 95% recovers nothing, while an owner whose property is diminished 100% recovers the land’s full value
g. Moreover, because of the elastic nature of property rights, the Court’s new rule will lals prove unsound in practice
h. In response to the rule, courts may define property broadly and only rarely find regulations to affect total takings
i. This is the approach the Court itself adopts in its revisionist reading of venerable precedents
j. In short the categorical rule will likely have one of two effects:
i. Either courts will alter the definition of the denominator in the takings fraction, rendering the Court’s categorical rule meaningless, or investors will manipulate the relevant property interest, giving the Court’s rule sweeping effect
k. To my mind, neither of these results is desirable or appropriate, and both are distortions of our takings jurisprudence
l. Finally, the Court’s justification for its new categorical rule is remarkably thin
m. The Court mentions in passing three arguments in support of its rule
n. None is convincing
i. First, the Court suggests that total deprivation of reasible use is, from the landowner's point of view, the equivalent of a physical appropriation
1. This argument proves too much
2. From the landowner's point of view, a regulation that diminishes a lot’s value by 50% is as well the equivalent of the condemnation of half of the lot
3. Yet, it is well established that a 50% diminution in value does not by itself constitute a taking
4. Thus, the landowner's perception of the regulation cannot justify the Court’s new rule
ii. Second, the court emphasizes that because total takings are relatively rare its new rule will not adversely affect the government’s ability to go on
1. This argument proves too little
2. Certainly it is true that defining a small class of relation that are per se takings will not greatly hinder important governmental functions - but this is true of any small class of relations
3. The Court's suggestion only begs the question of why regulation of this particular class should always be found to effect takings
iii. Finally, the Court suggests that regulation that leave the owner without economically beneficial use carry with them a heightened risk that private property is being pressed not some form of public service
1. As discussed more fully below, I agree that the risks of such singling out are of central concern in takings law
2. However such risks do not justify a per se rule for total regulatory takings
3. There is no necessary correlation between singling out and total takings:
a. A regulation may single out a property owner without depriving him of all of his property, and it may deprive him of all of his property without singling him out
4. What mattress in such cases is not the degree of diminution of value, but rather the specificity of the expropriating act
5. For this reason, the Court’s third justification for its new rule also fails
o. Like many bright-line rules, the categorical rule established in this case is only categorical for ap age or tow in the US Reports
p. No sooner does the Courts tate that total regulatory takings must be compensated, than it quickly establishes an exception to that rule
q. The exception provides that a regulation that renders property valueless is not a taking if it prohibits uses of property that were not previously permissible under relevant property and nuisance principles
r. The court’s holding today effectively freezes the State's common law, denying the legislature much of its tradition power to revise the law governing the rights and uses of property
s. Arresting the development of the common law is not only a departure form our prior decisions
t. It is also profoundly unwise
u. Of course, some legislative redefinition of property will effect a taking and must be compensated - but it certainly cannot be the case that every movement away from common law does so
v. There is no reason, and less sense, in such an absolute rule
w. The Court’s categorical approach rule will, I fear, greatly hamper the efforts of local officials and planners who must deal with increasingly complex problems in land-use and environmental regulation
x. Viewed more broadly, the Court’s new rule and exception conflict within the very character of our takings jurisprudence
y. We have frequently and consistently recognized that the definition of a taking cannot be reduced to  set formula and that determining whether a regulation is a taking is essentially an ad hoc, factual inquiry
z. The presumption that a permanent physical occupation, no matter how slight, effects a taking is wholly consistent with this principle
aa. A physical taking entails a certain amount of singling out
ab. Consistent with this principle, physical occupations by third parties are more likely to affect takings than other physical occupations
ac. In analyzing takings claims, courts have long recognized the difference between a regulation that targets one or two parcels of land and a regulation that enforces a statewide policy
ad. In considering Lucas’ claim, the generality of the Beachfront Management Act is significant
ae. The Act does not target particular landowners, but rather regulates the use of the coastline of the entire State
af. Indeed, South Carolina’s Act is best understood as part of a national effort to protect the coastline, one initiated by the federal Coastal Zone Management Act of 1972
ag. Pursuant to the federal Act, ever coastal State has implemented coastline regulations
ah. Moreover, the Act did not single out owners of undeveloped land
ai. The Act also prohibited owners of developed land from rebuilding if their structures were destroyed
aj. In short, the South Carolina Act imposed substantial burdens on wonders of developed and undeveloped land alike
ak. This generally indicates that the Act is not an effort to expropriate owners of undeveloped land
al. Accordingly, i respectfully dissent
v. Palazzolo v. Rhode Island
1. Palazzolo: buys parcels, creates corporation and transfers; denied permits for development. Charter revokes title from corporation and transfers the land to him as sole owner. New development application, in his name only, denied. Tries to argue Lucas rule of total wipeout. Court holds that not all value is lost. Did the transfer of title (technically after regulations) make it an exception? Is there any “background principle” here?
a. A regulation that itself would be unconstitutional cannot become a “background principle” based on time of title acquisition; remains unconstitutional!
b. Ability to transfer all rights when selling is implicated - rights would be measured by time of transfer.
i. Litigation might take so long you would die, and your heirs would no longer be able to sue…
c. Concurrences/Dissents: O’Connor: time is relevant but certainly not dispositive (may become background principle over time in some circumstances, case-by-case.)
2. 1959: palazzolo et al. buys three parcels as SGI
3. 1960-70: several apps, denied for lack of information
4. 1971: RI passes coastal regs
5. 1978: corporate charter revoked
a. Title to Mr. P as sole shareholder
6. 1983/5: new application in his name only - DENIED
7. State’s arguments
a. Changed ownership in 1978, thus, coastal regulations part of Lucas “background property laws
b. Diminution in value is not 100% - still has $200,000 worth of property in the upland portion
c. Thus, palazzolo poses to major question left in Lucas
i. What counts as a background principle?
ii. Can the upland portion be severed?
8. Kennedy’s test for when statutes are background property law:
a. We have no occasion to consider the precise circumstances when a legislature enacting can be a background principle of state law or whether those circumstances are present here
9. So now where do you find Lucas' exception?
a. Look to
i. Common shared understanding of permissible limitation derived from a State’s legal tradition
ii. Must turn on objective factors, e.g., nature of land use proscribed, degree of harm to public lands and resources or adjacent property owners
b. What does that mean? How might you argue it if you were an attorney?
10. What about P's second argument?
a. Palazzolo: 200k out of $3 million isn’t very much, and then you can sever
b. Kennedy: you didn’t raise it earlier, so you can’t raise it now
11. So what do we know now?
a. Exception form Lucas per se taking rule won’t be read broadly to include anything legislature says is a harm, but also not limited to common law nuisance
b. There mere fact that a statute is pre existing doesn’t make it a background principle
c. Total wipeout means total
d. Court still won’t tell us when to sever
12. Petitioner Anthony Palazzolo owns a waterfront parcel of land in the town of Westerly, Rhode Island
13. Almost all of the property is designated as coastal wetlands under Rhode Island law
14. After petitioner's development proposals were rejected by respondent Rhode Island Coastal Resources Management Council (Council), he sued in state court, asserting the Council’s application of its wetlands regulations took the property without compensation in violation of the Takings Clause of the Fifth Amendment, binding upon the State through the Due Process Clause of the Fourteenth Amendment
15. Petitioner sought review in this Court, contending the SC of Rhode Island erred in rejecting his takings claim
16. SGI’s proposal, submitted in 1962 to the Rhode Island Division of Harbors and Rivers (DHR), sought to dredge from Winnapaug Pond and fill the entire property
17. The application was denied for lack of essential information
18. A second, similar proposal followed a year later
19. A third application, submitted in 1966 while the second application was pending, proposed more limited filling of the land for use as a private beach club
20. These latter two applications were referred to the Rhode Island Department of Natural Resources, which indicated initial assent
21. The agency later withdrew approval, whoever, citing adverse environmental impacts
22. SGI did not contest the ruling
23. No further attempts to develop the property were made for over a decade
24. Two intervening events, however, become important to the issues presented
25. First, in 1971, Rhode Island enacted legislation creating the council, an agency charged with the duty of protecting the State's coastal properties
26. Regulations promulgated by the Council designated salt marshes like shoe on SGI’s property as protected coastal wetlands, on which development is limited to a great extent
27. Second, in 1978 SGI’s corporate charter was revoked for failure to pay corporate income taxes
28. And title to the property passed, by operation of state law, to petitioner as the corporation's sole shareholder
29. In 1983 petitioner, now the owner renewed the efforts to develop the property
30. An application to the Council, resembling the 1962 submission, requested permission to construct a wooden bulkhead long the shore of Winnapaug Pond and to fill the entire marh land area
31. The council rejected the application, noting it was vague and inadequate for a project of this size and nature
32. The agency also found that the proposed activities will have significant impacts upon the water sand wetlands of Winnapaug Pond, and concluded that the proposed alteration will conflict with the Coastal Resources Management Plan presently in effect
33. Petitioner did not appeal the agency’s determination
34. Petitioner went back to the drawing board, this time hiring consuel and preparing a more specific and limited proposal for use of the property
35. The application fared no better with the Council than previous ones
36. This time petitioner appealed the decision to the Rhode Island courts, challenging the Council’s conclusion as contrary to principles of state administrative law
37. The Council’s decision was affirmed
38. Petitioner filed an inverse condemnation action in Rhode Island Superior Court, asserting that the State's wetlands regulations, as applied by the Council to his parcel, had taken the property without compensation in violation of the Fifth and Fourteenth Amendments
39. The suit alleged the council's action deprived him of all economically beneficial use of his property, resulting in a total taking requiring compensation under Lucas v. South Carolina Coastal Council
40. He sought damages in the amount of $3,150,000, a figure derived from an appraiser’s estimate as to the value of a 74-lot residential subdivision
41. The State countered with a host of defenses
42. After a bench trial a justice of the Superior court ruled against petitioner, accepting some of the States theories
43. The Rhode Island Supreme Court affirmed
44. Like the Superior Court, the State Supreme Court recited multiple grounds for rejecting petitioner's suit
45. Two of these were that petitioner had no right to challenge regulations predating 1978, when he succeeded to legal ownership of the property from SGI, and that the claim of deprivation of all economically beneficial use was contradicted by undisputed evidence that heh ad $200,000 in development value remaining on an upland parcel of the property
46. In addition to holding petitioner could not assert a takings claim based on the detail of all economic use the court concluded he could not recover under the more general test of Penn Central Transp. Co.
47. On this claim, too, the date of acquisition of the article was found determaintive, and the court held he could have had no reasonable investment-backed expectations that were affected by this regulation because it predated his ownership
48. We disagree with the SC of Rhode Island as to the first of these conclusions
49. And, we hold, the court was correct to conclude that the owner is not deprived of all economic use of his property because the value of upland portions is substail
50. We remand for further consideration of the claim under the principles set forth in Penn central
51. Since Mahon, we have given some, but not too specific, guidance to courts confronted with deciding whether a particular government action goes too far and effects a regulatory taking
52. First we have observed, with certain qualifications, that a regulation which denis all economically beneficial or productive use of land will require compensation under the takings Clause
53. Where a regulation places limitations on land that fall short of eliminating all economically beneficial use, a taking nonetheless may have occurred, depending on a complex of factors including the reulaiton’s economic effect on the landowner, the extent to which the regulation interferes with reasonable investment-backed expectations, and the character of the government action
54. Petitioner seeks compensation under these principles
55. The state court held the post regulation acquisition of title was fatal to the claim for deprivation of all economic use, and to the Penn Central claim
56. While the first holding was couched in terms of background principles of state property law, and the second in terms of petitioner's reasonable investment-backed expectations, the two holdings together amount to a single, sweeping, rule:
a. A purchaser or a successive title holder like petitioner is deemed to have notice of an earlier-enacted restriction and is barred from claiming that it affects a taking
57. The theory underlying the argument that post-enactment purchasers cannot challenge a regulation under the Takings Clause seems to run on these lines:
a. Property rights are created by the State
b. So, the argument goes, by prospective legislation the State can shape and define property rights and reasonable investment-backed expectations and subsequent owners cannot claim any injury form lost value
c. After all, they purchased or took tile with notice of the limitation
58. The State may not put so potent a Hobbesian stick into the Lockean bundle
59. The right to improve property, of course is subject to the reasonable exercise of state authority, including the enforcement of valid zoning and land-use restrictions
60. The Takings Clause, however, in certain circumstances allows a landowner to assert that a particular exercise of the State’s regulatory power is so unreasonable or onerous as to complete compensation
61. Just as a prospective enactment, such as a new zoning ordinance, can limit the value of land without affecting a taking because it can be understood as reasonable by all concerned, other enactments are unreasonable and do ont become less so through passage of time or title
62. Were we to accept the State’s rule, the post enactment transfer of title would absolve the State of its obligation to defend any action restricting land use, no matter how extreme or unreasonable
63. A state would be allowed, in effect, to put an expiration date on the Takings Clause
64. This ought not to be the rule
65. Future generations, too, have a right to challenge unreasonable limitations on the use and value of land
66. Nor does the justification of notice take into account the effect on owners at the time of enactment, who are prejudiced as well
67. Should an owner attempt to challenge a new regulation, but not survive the process of ripening his or her claim (which, as this case demonstrates, will often take years), under the proposed rule the right to compensation may not be asserted by an heir or successor, and so may not be asserted at all
68. The State’s rule would work a critical alteration to the nature of property, as the newly regulated landowner is stripped of the ability to transfer the interest which was possessed prior to the regulation
69. The State may not by this means securea windfall for itself
70. The proposed rule is, furthermore, capricious in effect
71. A blanket rule that purchaser with notice have no compensation right when a claim becomes ripe is too blunt an instrument to accord with the duty to compensate for what is taken
72. In Lucas the court observed that a landowner's ability to recover for a government deprivation of all economically beneficial use of property is not absolute but instead is confined by limitations on the use of land which inhere in the title itself
73. This is so, the Court reasoned, because the landowner is constrained by those restrictions that background principles of the State's law of property and nuisance already placed upon land ownership
74. It is asserted here that Lucas stands for the proposition that any new regulation, once enacted, becomes a background principle of property law which cannot be challenged by those who acquire title after the enactment
75. We have no occasion to consider the precise circumstances when a legislative enactment can be deemed a background principle of state law or whether those circumstances are present here
76. Ti suffices to say that a regulation that otherwise would be unconstitutional absent compensation is not transformed into a background principle of the state’s law by mere virtue of the passage of title
77. This relative standard would be incompatible with our description of the concept in Lucas, which is explained in terms of those common, shared understandings of permissible limitations derived from a State’s legal tradition
78. A regulation or common-law rule cannot be a background principle for some owners but not for others
79. The determination whether an existing, general law can limit all economic use of property must turn on objective factors, such as the nature of the land use proscribed
80. A law does not become a background principle for subsequent owners bye enactment itself
81. For reason we discuss next, the state court will not find it necessary to explore these matters on remand in connection with the claim that all economic use was deprived
82. It must address, however, the merits of petitioner’s claim under Penn Central
83. That claim is not barred by the mere fact that title was acquired after the effective date of the state-imposed restriction
84. As the date of transfer of title does not bar petitioner’s takings claim, we have before us the alternative ground relied upon by the Rhode Island Supreme Court In ruling upon the merits of the takings claims
85. It held that all economically beneficial use was not deprived because the uplands portion of the property can still be improved
86. On this point, we agree with the court’s decision
87. Petitioner accepts the council's contention and the state trial court’s finding that his parcel reatins $200,000 in development value under the State's wetlands regulations
88. He asserts, nonetheless, that he has suffered a toal taking and contends the council cannot sidestep the holding in lucas by the simple expedient of leaving a landowner a few crumbs of value
89. Assuming a taking is otherwise established, a State may not evade the duty to compensate on the premise that the landowner is left with a token interest
90. This is not the sutton on the landowner in this case, however
91. A regulation permitting a  landowner to build a substantial residence on an 18-acre parcel does not leave the property economically idle
92. This contention asks us to examine the difficult, perisiant question of what is the roper denominator in the takings fraction
93. Some of our case indicate that the extent of deprivation affected by a regulatory action is measured against the value of the parcel as a whole
94. But we have at times expressed discomfort with the logic of this rule, a sentiment echoed by some commentators
95. Whatever the merits of these criticism, we will not explore the point here
96. Petitioner did not press the argument in the state courts, and the issue was not presented the petition for certiorari
97. The case comes to us on the premise that petitioner's entire parcel serves as the basis for his takings claim, and, so framed, the total deprivation argument fails
98. For the reasons we have discussed, the State SC erred in ruling that acquisition of title after the effective date of the regulation bared the takings claims
99. The court did not err in finding that petitioner failed to establish a deprivation of all economic value, for it is undisputed that the parcel remains significant worth for construction of a residence
100. The claims under the Penn central analysis were not  examined, and for this purpose the case should be remanded
101. O’Connor Concurrence
a. I join the opinion of the Court but with my understanding of how the issues discussed in Part II-B of the opinion must be considered on remand
b. Part II-B of the Court’s opinion addresses the circumstance, present in this case, where a takings claimant has acquired title to the regulated property after the enactment of the regulation at issue
c. As the Court holds, the the Rhode Island SC erred in effectively adopting the sweeping rule that the prerequisite enactment of the use restriction ipso facto defeats any takings claim based on that use restriction
d. Accordingly, the Court holds that petitioner's claim under Penn Central Transp. Co. v. City of New York is not barred by the mere fact that title was acquired after the effective date of the state imposed restriction
e. The more difficult question is what role the temporal relationship between regulatory enactment and title acquisition plays in a proper Penn Central analysis
f. Today’s holding does not mean that the timing of the regulation’s enactment relative to the acquisition of title is immaterial to the Penn Central analysis
g. Indeed, it would be just as much eror to expunge this consideration from the takings inquiry as it would be to accord it exclusive significance
h. Our polestar instead remains the principles set forth in Penn Central itself and our other cases that governor partial regulatory takings
i. Under these cases, interference with investment backed expectations is one of a number of factors that a court must examine
j. Further, the regulatory regime in place at the time the claimant acquires the property at issue helps to shape the reasonableness of those expectations
k. The concepts of fairness and justice that underlie the Takings Clause, of course, are less than fully determinate
l. Accordingly, we have eschewed any set formula for determining when justice and fairness require that economic injuries caused by public action be compensated by the government, rather than remain disproportionately concentrated on a few person
m. The ocutome instead depends largely upon the particular circumstances in that case
n. The Rhode Island Supreme court concluded that, because the wetlands regulations predated petitioner's acquisition of the property at issue, petitioner lacked reasonable investment-backed expectations and hence alcked a viable takings claim
o. The court erred in elevating what is believed to be petitioner's lack of reasonable investment-backed expectations to dispositive status
p. Investment backed expectations, though important, are not talismanic under Penn Central
q. Evaluation of the degree of interference with investment-backed expectations instead is one factor that points toward the answer to the question whether the application of a particular regulation to particular property goes too far
r. Further, the state of regulatory affairs at the time of acquisition is not the only factor that may determine the extent of investment-backed expectations
s. We also have never held that a takings claim si defeated simply on account of the lack of a personal financial investment by a postenactemnt acquriier of proeporty, such as a donee, heir, or devisee
t. Courts instead must attend to those circumstances which are probative of what fairness requires in a given case
u. As I understand it, our decision today does not remove the regulatory backdrop against which an owner takes title to property form the purview of the Penn Central inquiry
v. It simply restores balance to that inquiry
w. Courts properly consider the effect of existing regulations under the rubric of investment-backed expectations in determining whether a compensable taking has occurred
x. As before, the salience of these facts cannot be reduced to any set formula
y. The temptation to adopt what amount to per se rules in either direction must be resisted
z. The Takings Clause requires careful examination and weighing of all the relevant circumstances in this context
aa. The occur below therefore must consider on remand the array of relevant factors under Penn central before deciding whether any compensation is due
102. Scalia Concurrence
a. Wanted to make clear that his understanding of how the issue discussed in Part II-B of the court’s opinion must be considered on remand is not Justice O’Connor’s
b. In his view, the fact that a restriction existed at the time the purchaser took title (other than a reaction forming part of the background principles of the State’s law of property and nuisance) should have no bearing upon the determination of whether the restriction is so substantial as to constitute a taking
103. Stevens concurrence in part and dissent in part
a. In cases in which landowner have notice of a regulation when the purchase a piece of property but the regulatory event constituting the taking does not occur until after they take title to the property, he would treat the owners' notice as relevant but not necessarily dispositive as to whether the regulation goes to far
104. Justice Ginsburg, joined by Justices Souter and Breyer, dissented
a. She agreed with Justice O’Connor that transfer of title can impair a takings claim
b. Justice Breyer added that he would agree within Justice O’connor that the simple fact that a piece of property has changed hands (for example, by inheritance) does not always and automatically bar a takings claim
c. In short, postregualtory acquisition of the orpety (through automatic operation of the law) by itself should not prove dispositive
105. Note 2
a. Prior to the decision in Palazzolo, most state courts addressing the issue held that limitations imposed by state environmental and land use legislation amounted to what Lucas called background principles that limited the rights of land owners who purchased their property after the limitations were enacted
b. In Palazzolo, the court precluded this categorical approach - a point expanded upon by Justice O’Connor - but also acknowledge that some statues might nevertheless qualify as background principles, and lower courts have since relied on this statement to soften the impact of Lucas
c. Moreover, they have developed a dozen or more other categorical defense to Lucas claims, based on background principles
vi. Tahoe-Sierra v. TRPA
1. Tahoe-Sierra: temporary moratorium or development. Is it a taking? Background:
a. First English case ruled if a regulation is a taking and government repeals, still must compensate for the period of time the regulation was in effect (“temporary taking”)
b. A temporary loss of all viable economic use - should it be evaluated under Lucas or Penn Central?
i. Is it too circular to define an estate by time (conceptual severance) and implicates “normal delays” in land development.
1. USE PENN CENTRAL - look at property as a whole, don’t slice out the temporary moratorium…
2. Background
a. First English held that if a government regulation is found to be a taking and the government repeals it, the property owner is entitled to compensation for the time that the regulation was in effect
b. This was sometimes referred to as a temporary taking
3. Property rights lawyers argue:
a. If there is a temporary taking, then something that temporarily results in a loss of all viable economic use should qualify under Lucas, not Penn Central
b. Hence, building moratorium
c. Options:
i. Apply Lucas for temporary takings;
ii. Apply Lucas for temporary takings except for normal delays; or
iii. Fix a set time period
4. Pact between California and Nevada to try and preserve the beauty of Lake Tahoe
5. The beauty of Lake Tahoe causes building around the lake, which causes harm
6. The harm is that there are sensitive areas around the lake, and the building is causing harm to those areas
7. Causing runoff, which is making the water quality worse
8. The agency puts a moratorium on building around the lake
9. The actions of TARP, who puts the moratorium on, amounts to about 32 months
10. A lot of lawsuits, and one plan that comes out
11. California challenges it
12. People are saying their ability to build was completely frozen for a period of time
13. Trying to categorize this as a taking
14. Want the court to apply the Lucas test
15. They say their value has been completely wiped out for a certain period of time
16. Categorizing it as a time issue
17. The court rejects that approach
18. Not going to create a per se rule
19. But possible they can still win under Penn Central
20. But they don't win under penn central here
21. The question presented is whether a moratorium on development imposed during the process of devising a comprehensive land-use plan constitutes a per se taking of property requiring compensation under the Takings Clause of the United States Constitution
22. This case actually involves two moratoria ordered by respondent Tahoe Regional Planning Agency (TRPA) to maintain the status quo while studying the impact of development on Lake Tahoe and designing a strategy for environmentally sound growth
23. The first Ordnance was effective from August 24, 1981, until August 26, 1983, whereas the second more restrictive Resolution was in effect from August 27, 1983, until April 25, 1984
24. As a result of these two directives, virtually all development on a substantial portion of the property subject to TRPA’s jurisdiction was prohibited for a period of 32 months
25. Unfortunately, the lake’s pristine state has deteriorated rapidly over the past 40 years
26. The lake’s unsurpassed beauty, it seems, the wellspring of its undoing
27. The upsurge of development in the area has caused increased nutrient loading of the lake largely because of the increase in impervious coverage of land in the Basin resulting from that development
28. Impervious coverage - such as asphalt, concrete, buildings, and even packed dirt - prevents precipitation from being absorbed by the soil
29. Those areas in the Basin that have steeper slopes produce more runoff
30. In the 1960’s, when the problems associated with the burgeoning development began to receive significant attention, jurisdiction over the Basin, which occupies 501 square miles, was shared by the States of California and nevada, five counties, several municipalities, and the Forest Service of the Federal Government
31. In 1968, the legislature of the two States adopted the Tahoe Regional Planning Compact, which Congress approved in 1969
32. The compact set goals for the protection and preservation of the lake and created TRPA as the agency assigned to coordinate and regulate development in the Basin and to conserve its natural resources
33. Pursuant to the compact, in 1971 TRPA adopted a Land Use Ordinance
34. Unfortunately, the 1972 ordinance allowed numerous exceptions and did not significantly limit the construction of new residential housing
35. Californai became so dissatisfied with TRPA that it withdrew its financial support and unilaterally imposed stricter regulations on the part of the Basin located in California
36. Eventually the two States with the approval of Congress and the President, adopted an extensive amendment to the compact that became effective on December 19, 1980
37. The 1980 Tahoe Regional Planning Compact contained a finding by the Legislatures of California and Nevada that in order to make effective the regional plan as revised by TRPA, it is necessary to halt temporarily words of development in the region which might otherwise absorb the entire capability of the region for further development or direct it out of harmony with the ultimate plan
38. Accordingly, for the period prior to the adoption of the final plan (or until May 1, 1983, whichever is earlier), the Compact itself prohibited the development of new subdivision, condominiums, and apartment buildings, and also prohibited each city and county in the Basin form granting any more permits in 1981, 1982, or 1983 than had been granted in 1978
39. During this period TRPA was also working on the development of a regional water quality plan to comply with the Clean Water Act
40. Despite the fact that TRPA performed these obligations in good faith and to he best of its ability, after a few months it concluded that it could not meet the delaines in the Compact
41. On June 25, 1981, it therefore enacted Ordinance 81-5 imposing the first of the two moratoria on development that petitioned challenge in this proceeding
42. The ordinance provided that it would become effective on August 24, 1981, and remain in effect pending the adoption of the permanent plan required by the Compact
43. It is undisputed that Ordinance 81-5 prohibited the construction of any new residence on SEZ lands in either satte and on class 1, 2, and 3 lands in California
44. There were other days thereafter
45. TRPA therefore adopted Resolution 83-21, which completely suspended all project reviews and approvals, including the acceptance of new proposals, and which remain in effect until a new regional plan was adopted on April 26, 1984
46. Thus, Resolution 83-21 imposed an 8-month moratorium prohibiting all construction on high hazard lands in either State
47. In combination, Ordinance 81-5 and Resolution 83-21 effectively prohibited all construction on sensitive lands in California and on all SEZ lands in the entire Basin for 32 months, and on sensitive lands in Nevada (other than SEZ lands) for eight months
48. It is these two moratoria that are at issue in this case
49. On the same day that the 1984 plan was adopted, the State of California filed an action seeking to enjoin its implementation on the ground that it failed to establish land-use controls sufficiently stringent ot protect the Basin
50. The DC entered an injunction that was upheld by the Court of Appeals and remained in effect until a completely revised plan was adopted in 1987
51. Both the 1984 injunction and the 1987 plan constrained provision that prohibited new construction on sensitive lands in the Basin
52. As the case comes to us, however, we have no occasion to coriander the validity of those provisions
53. Approximately two months after the adoption of the 1984 Plan, petitioners filed parallel actions against TRPA and other defendants in federal courts in Nevada and California that were ultimately ocnslodilated for trail in the Destruction of Nevada
54. The patients included the Tahoe Sierra Preservation Council, a non profit membership corporation representing about 2,000 owners of both improved and unimproved parcels of real estate in the Lake Tahoe Basin, and a class of some 400 individual owners of vacant lots located either on SEZ lands or in other parts of districts 1, 2, or 3
55. Those individuals purchased their properties prior the effective date of the 1980 Compact, primarily for the purpose of construction at a time of their choosing a single-family home to serve as a permanent, retirement or vacation residence
56. When they made those purchase, they did so with the understanding that such construction was authorized provided that they complied with all reasonable requirements building
57. Petitioners' compalings gave rise to protracted litigation that has produced four opinions by the Court of Appeals for the Ninth Circuit and several published District Court opinions
58. We limit our discussion to the lower courts’ disposition of the claims based on the 2-year moratorium (Ordinance 81-5) and the ensuing 8-month moratorium (Resolution 83-21)
59. The DC noted that all of the claims in this case are of the regulatory takings variety
60. Citing our decision in agins v. City of Biruon, it then stated that a regulation will constitute a taking when either:
a. It does not substantially advance a legitimate state interest; or
b. It denies the owner economically viable use of her land
61. The DC rejected the first alternative based on its finding that further development on high hazard lands such as petitioners' would lead to significant additional damage to the lake
62. With respect to the second alternative, the court first considered whether the analysis adopted in Penn Central Transp. Co. would lead to the conclusion that TRPA had affected a partial taking and then whether those actions had effected a total taking
63. Emphasizing the temporary nature of the regulations, the testimony that the average holding time of a lot in the Tahoe area between lot purchase and home construction is 25 years, and the failure of pioneers to offer specific evidence of harm, the DC concluded that consideration of the Penn Central factors clearly leads to the conclusion ntha there was no taking
64. In the absence of evidence regarding any of the individual Ps, the court evaluated the average purchasers' intent and found that such purchasers did not have reasonable, investment-backed expectations that they would be able to build single-family homes on their land within the six-year period involved in this lawsuit
65. The DC had more difficult within hithe total taking issue
66. Although it was satisfied that petitioners' property did retain some value during the moratoria, it found that they had been temporarily deprived of all economically viable use of their land
67. The court concluded that those actions therefore constituted categorical takings under oru decision in Lucas v. South Carolina Coastal Council
68. It directed TRPA’s response that Ordinance 81-5 and Resolution 83-21 were reasonable temporary planning moratoria that should be excluded from Lucas’ categorical approach
69. The court thought it fairly clear that such interim actions would not have been viewed as takings prior to our decision in Lucas and First English evangelical Lutheran Church of Glendale v. County of Los Angeles, because zoning boards, cities, counties and other agencies used them all the time to maintain the status quo pending study and governmental decision making
70. After expressing uncertainty as to whether those cases required a holding that moratorium on development automatically effect takings, the court concluded that TRPA’s actions did it, partly because neither the ordinance nor the resolution, even though intended to be temporary from the beginning, contained an express termination date
71. Accordingly, it ordered TRPA to pay damages to most petitioners for the 32-month period from August 24, 1981, to April 25, 1984, and to those owning class 1,2, or 3 property in Nevada for the 8-month period from August 27, 1983, to April 25, 1984
72. Both parties appealed
73. TRPA successfully challenged the DC’ takings determination, and petitioners unsuccessfully challenged the dismissal of their claims based on the 1984 and 1987 plans
74. Petitioners did not, however, challenge the DC’s finding or conclusions concerning its application of Penn Central
75. With respect to the two moratoria, the Ninth Circuit noted that petitioners had expressly disavowed an argument that the regulations constitute a taking under the ad hoc balancing approach described in Penn central and that they did not dispute that the restrictions imposed on their properties are appropriate means of securing the purpose set forth in the Compact
76. Accordingly, the only question before the court was whether the rule set forth in Lucas applies - that is, whether a categorical taking occurred because Ordinance 81-5 and Resolution 83-21 denied the Ps’ all economically beneficial or productive use of land
77. Moreover, because petitioners brough only a facial challenge, the narrow inquiry before the Court of Appeals was whether the mer enactment of the regulation constitutes a taking
78. Contrary to the DC, the Court of Appeals held that because the regulation had only a temporary impact on petitioners' fee interest in the properties, no categorical taking had occurred
79. The Court of Appeals distinguished Lucas as applying to the relatively rare case in which ha regulation denies all productive use of an entire parcel, whereas the moratoria involve only a temporal slice of the fee interest and a form of regulation that is widespread and well established
80. It also rejected petitioners' argument that our decision in First English was controlling
81. According to the Court of Appeals, First English concerned the question whether compensation is an appropriate remedy for a temporary taking and not whether or when such a taking has occurred
82. Faced squarely with the question hether a taking had occurred, the court held that Penn Central was the appropriate framework for analysis
83. Petitioners, however, had failed to challenge the DC’s conclusion that they could not make out a taking claim under the Penn Central factors
84. Because of the importance of the case, we granted certiorari limited to the question stated at the beginning of this opinion
85. We now affirm
86. Petitioners assert that our opinions in First english and Lucas have already endorsed their view, and that it is a logical application fo the principle that the Takings Clause was designed to bar Government from forcing some people alone to bear burdens which, in all fairness and justice, should be borne by the public as a whole
87. We shall first explain why our cases do not support their proposed categorical rule - indeed, fairly read, they implicitly reject it
88. Next, we shall explain why the Armstrong principle requires rejection of that rule as well as the less extreme position advanced by petitioners at oral argument
89. In our view the answer to the abstraction question whether a temporary moratorium effects a taking is not either yes, always nor no, never
90. The answer depends upon the particular circumstances of the case
91. Land-use regulations are ubiquitous and most of the impact property values in some tangentia least - often in completely unanticipated ways
92. Treating them all as per se takings would transform govenrmetn regulation into a luxury few governments could afford
93. By contrast, physical properties are relatively rare, easily identified, and usually prepare a greater affront to individual property rights
94. Perhaps recognizing this fundamental distinction, petitioners wisely do not place all their emphasis on analogies to physical takings cases
95. Instead, they rely principally on our decision in Lucas v. South Carolina Coastal Council, a regulatory takings case that, nevertheless, applied a categorical rule
96. Our decision in Lucas is not dispositive of the question pretend
97. The categorical rule that we applied in Lucas states that compensation is required when a regulation deprives an owner of all economically beneficial uses of his land
98. Under that rule, a stute that wholly eliminated the laue of Lucas’ fee simple title clearly qualified as a taking
99. But our holding was limited to her extraordinary circumstance when no productive or economically beneficial use of land is permitted
100. The emphasis on the word no in the tet of the opinion was, in effect, reiterated in a footnote explaining that the categorical rule would not apply if the diminution in value were 95% instead of 100%
101. Anything less than a complete elimination of value, or a  total loss, the Court acknowledged, would require the kind of analysis applied in Penn Central
102. Certainly, our holding that the permanent obliteration of the value of a fee simple estate constitutes a categorical taking does not answer the question whether a regulation prohibiting any economic use of land for a 32-month period has the same legal effect
103. Petitioners seek to bring this case under the rule announced in Lucas by arguing that we can effectively serve a 32-month segment form the remainder of each landowner's fee simple estate, and the ask whether that segment has been taken in its entirety by the omratoria
104. Of course, defining the property interest taken in terms of the very regulation being challenged is circular
105. With property so divided, every delay would become a total ban
106. The moratorium and the normal permit process alike would constitute categorical takings
107. Petitioners' conceptual severance argument is unavailing because it ignores Penn Central’s admonition that in regulatory takings case we must focus on the parcel as a whole
108. Thus, the DC erred when it disaggregated petitioners' property into temporal segments correspond with the regulation at issue and the analyzed whether petitioners were deprived of all economically viable use during each period
109. An interest in real property is defined by the metes and bounds that describe its geographic dimensions and the term of years that describes the temporal aspect of the owner’s interest
110. Both dimensions must be considered if the interest is to be viewed in its entirety
111. Hence, a permanent deprivation of hteo ner’s use of the entire area is a taking of the parcel as a whole, whereas a temporary restriction that merely causes diminution in value is not
112. Logically, a fee simple estate cannot be rendered valueless by a temporary prohibition on economic use, because the property will recover value as soon as the prohibition is lifted
113. Considerations of fairness and justice, as mentioned in Armstrong, arguably could support the conclusion that TRPA’s moratoria were takings of petitioners' property based on any ofs even different theories
a. First, even though we have not previously done so, we might now announce a categorical rule that, in the interest of fairness and justice, compensation is required whenever government temporarily deprives an owner of all economically viable use of her property
b. Second, we could craft a narrower rule that would cover all temporary land-use restrictions except those normal delay in obtaining building permits, changes in zoning ordinances, variances, and the like which were put to one side on our opinion in First English
c. Third, we could adopt a rule like the one suggested by an amicus supporting petitioners that would allow a host fixed period for deliberations to take place without compensation - say maximum one year - after which the just compensation requirements would kick in
d. Fourth, with the benefit of hindsight, we might characterize the successive actions of TRPA a series of rolling moratoria that were the functional equivalent of a permanent taking
e. Fifth, were it not for the findings of the DC that TRPA acted diligently and in good faith, we might have concluded that the agency was stalling in order to avoid promulgating the environmental threshold carrying capacity and regional plan mandated by the 1980 Compact
f. Sixth, apart fomt the DC’s finding that TRPA’s actions represented ap ropertioan response to a serious risk of harm to the lake, petitioners might have argued that the moratoria did not substantially advance a legitimate state interest
g. Finally, if petitioners had challenged the application of the moratoria to their individual parcels, instead of making a facial challenge, some of the might have prevailed under a Penn central analysis
114. As the case comes to us, however, none of the last four theories is available
115. The rolling moratoria theory was presented in the petition for certiorari, but our order ranting review did not encompass that issue
116. And, as we have already noted, recovery on either a bad faith theory or a theory atha the state interest ere insubstantial is foreclosed by the DC’s unhallowed findings of fact
117. Recovery under a Penn Central analysis is also foreclosed both because patients expressly disavowed the theory band because they did not appeals form the DC’s conclusion that the evidence would not support it
118. Nonetheless  each of the three per se theories is failry encompased iwthi nteh question that we decided to answer
119. With respect to these theories, the ultimate constitutional question is whether the concepts of fairness and justice that underlie the Takings Clause will be better served by one of these categorical rules or by a Penn Central inquiry into all of the relevant circumstances in particular cases
120. From that perspective, the extreme categorical rule that any deprivation of all economic sue, no matter how brief, constitutes a compensable takings surely cannot be sustained
121. Petitions' broad submission would apply to numerous normal delays in obtaining building permits, changes in zoning ordinances, variances, and the ike, as well as to order temporarily prohibiting access to crime scenes, business that violate health codes, fire-damaged buildings, or other areas that we cannot now foresee
122. Such a rule would undoubtedly require changes in numerous practices that have long been considered permissible exercise of hep oclie power
123. More importantly, for reasons set out at some length by Justice O’Connor in her concurring opinion in Palazzolo v. Rhode Island, we are persuaded that he better approach to claims that regulation has affected a temporary taking requires careful examination and weighting of all the relevant circumstances
124. In rejecting petitioners' per se rule, we do not hold that the temporary nature of a land-use restriction precludes including that it affects a taking
125. We simply recognize that it should not be given exclusive significance one way or the other
126. Accordingly, the judgement of the court of Appeals is affirmed
127. Chief Justice Rehnquist, with whom Justice Scalia and Thoams join, dissenting
a. For over half a decade petitioners were prohibited from building homes, or any other structures, on their land
b. Because the Takings clause requires the government to pay compensation when its previous owners of all economically viable use of their land, see Lucas case, and because a ban on lal development lasting almost six years does not resemble any traditional land-use planning device, I dissent
c. Respondent is surely responsible for its own regulations, and it is also responsible for the Compact as it is the governmental agency charged with administering the Compact
d. If follows that essendant was the moving force behind petitioners' inability to develop its land from April 1984 through the enactment of the 1987 plan
e. Without the environmental thresholds established by the compact and Resolution 82-11, the 1984 Plan would have gone into effect and petitioners would have been able to build single-family residences
f. And it was certainly foreseeable that development projects exceeding the environmental thresholds would be prohibited
g. Indeed, that was the very prospe of enacting the thresholds
h. Because respondent caused patients’ inability to use their land from 1981 through 1987, that is the appropriate period of time form which to consider their takings claim
i. I know turn to determine whether a ban on all economic development lasting almost six years is a taking
j. Lucas reaffirmed our frequently expressed view that when the owner of real property has been called upon not sacrifice al leconcoimally bnefiical uses in the ame of the common good, that is, to leave his property economically idle, he has suffered a taking
k. The Court does not dispute that petitioners were forced to leave their land economically idle during this period
l. But the court refused to apply Lucas on the ground that the deprivation was temporary
m. Neither the Takings Clause nor our case law supports such a distinction
n. For one thing, a distinction between temporary and permanent prohibitions is tenuous
o. The temporary prohibition in this case that the Court finds is not a taking lasted almost six years
p. The permanent prohibition that he court held to be a taking in Lucas lasted less than the two years
q. The permanent prohibition in Lucas lasted less than two years because the law, as it often does, changed
r. The South Carolina Legislature in 1990 decided to amend the 1988 Beachfront Management Act to allow the issuance of special permits for the construction or reconstruction of habitable structures seaward of the baseline
s. Land-use regulations are not irrevocable
t. And the government can even abandon condemned land
u. Under the Court’s decision today, the takings question turns entirely on the inail albel given a religion, a label that is often without much meaning
v. There is every incentive for government to simply label any prohibition on development temporary, or to fix a set number of years
w. As in this case, this initial designation does not preclude the government form repeatedly extending the temporary prohibition into a long-term ban on all development
x. The Court now holds that such a designation by the government is conclusive even though in fact the moratorium greatly exceeds the time initially specified
y. More fundamentally, even if a practical distinction between temporary and permanent derivations were plausible, to treat the two differently in terms of takings law would be at odds with the justification for the Lucas rule
z. The Lcuas rule is derived from the fact that  toal deprivation of use is, form the andonwer’s ot of view, the equivalent of ap physical appropriation
aa. The regulation in Lucas was the practical equivalence of a long-term physical appropation, i.e., a condemnation, so the Fifth Amendment required compensation
ab. The practical equivalence, form the landowner's point of view, for temporary ban on all eocnicm use is a forced leasehold
ac. Form petitioners' standpoint, what happened in this case is no different than if the government had taken a 6-year lease of their property
ad. The Court ignores the practical equivalence between respondent's deprivation and the deviation resulting from a leasehold
ae. In addition to the practical equivalence form the landowner's perspective of such a regulation and a physical appropriation, we have held that regulation denying all productive use of land does not implicate the traditional justification for differentiating between regulations and physical preparations
af. The Court also read Lucas as begin fundamentally cornered wit the value, rather than wit the denial of all economically beneficial or productive use of land
ag. But Lcuas repeatedly discusses its holding as applying where no productive or economically beneficial use of land is permitted
ah. Moreover, the court's position that value is the sine qua non of the Lcuas rule provides too much
ai. Surely, the land at issue in Lucas retained some market value based on the contingency ,which soon came to fruition, that the development ban would be amended
aj. Because the rationale for the Lucas rule applies just as strongly in this case, the temporary denial of all viable use of land for six years is a taking
ak. The court worries that applying Lucas here compels finding that an array of traditional, short-term, land-use planning devices are takings
al. But since the beginning of our regulatory takings jurisprudence, we have recognized that property rights are enjoyed under an implied limitation
am. Thus, in Lucas, after holding that the regulation prohibiting all economically beneficial use of the coastal land came within oru categorical takings rule, we nonetheless inquiry into whether such a result inherent in the title itself, in the restrictions that background principles of the State's law of property and nuisance already placed upon land ownership
an. When a regulation merely delays a final land use decision, we have recognized that there are other background principles of state property law ahtt prevent the delay from being deemed a taking
ao. But a moratorium prohibiting all economic use for a period of six years is not one of the long standing, implied limitations of state property law
ap. Typical moratoria thus prohibit only certain categories of development, such as fast-food restaurants, or adult businesses, or all commercial development
aq. Such moratoria do not implicate Lucas because they do not deprive landowners of all economically beneficial use of their land
ar. As for moratoria that prohibit all development, these do not have the lineage of permit and zoning requirements and thus it is less certain that property is acquired under the implied limitation of a moratorium prohibit all development
as. But this case does not require us to decide as a categorical matter whether moratoria prohibiting all economic use are an implied limitation of state property law, because the duration of this moratorium far exceeds that of ordinary moratoria
at. Lake Tahoe is a national treasure and I do not doubt that repondent’s efforts at preventing further degradation of the lake were made in good faith in furtherance of the public interest
au. But, as is the case with most governmental action that furthers the public interest, to the Constitution requires that the costs and burdens be borne by the public at large, not by a few targeted citizens
d. Exactions
i. Exactions: if something would otherwise be a taking on permanent basis, what happens if it is quid pro quo for building?
1. Exactions are local government measures that require developers to provide goods and services or pay money (called impact fees) as a condition to getting project approval
2. Exactions became a common substitute means of funding public improvements
3. Exactions are toothless without overlying regulations that limit development in the first place
4. For local communities, enacting regulations is like printing money, because the legal restrictions can be relaxed in exchange for goods, services, and fees
5. The politics of the strategy are pretty obvious, and finally exactions became so common and troublesome that the SC intervened, as traced in the three cases that follow
6. Not a regulation - exchange for discretionary approval
7. Nollan: essential nexus
8. Dolan: rough proportionality
9. See prop 13: froze certain property taxes, has a huge impact on government revenues. Hence, the government has gotten creative with exations…
10. If something (easement) would otherwise be a taking on a permanent basis, what happens if quid pro quo for building?
11. So this is not a legislative regulation, but an exchange for a discretionary approval
12. Nollan - essential nexus
13. Dolan - rough proportionality
14. Nollan v. Dolan
a. Nollan concerned the nexus, Dolan asks how tight the nexus would be
15. New standard: rough proportionality
a. Does the degree of exaction bear a rough proportionality to the impact to the development?
b. That means the city must make some sort of individual determination that the required dedication is related both in nature and extent of the impact of the proposed development
ii. The Nollan and Dolan cases
1. In Nollan, the Court held that there must be some logical connection - some nexus - between an exaction and the regulation excepted in exchange for it
2. Under this rule, says Fischel, a community could give an exception to a leash law to dog owners who committed to a clean-up fund, but it could not give an exception to dog owners who promised to paint their houses white
3. Then, in Dolan, the Court went further and held that even when a nexus exists, there must also be some rough proportionality between the thing exacted and the development permitted in exchange
4. Fischel argues that the Dolan rule should have replaced the Nollan rule, rather than just supplement it, because Nollan forecloses desirable deals between developers and local communities, and also because it encourages counterproductive lawsuits
5. You will see this theme developed by Justice Kagan i the SC’s most recent executions case, to which we will turn momentarily
iii. Nollan v. CA Coastal Commission
1. Nollan: When asking for a permit, at some point the requested exchange may amount to a taking. Here, restrictions on ability to build on coastal lot - Nollans want to build a new house and commision orders them to allow public easement across their beach in exchange for permit (they could outright deny - but then Lucas issues…)
a. Legislature says the legitimate public purpose of overcoming “psychological barrier” to access of the beach by not being able to see it anymore, and the easement will help access and prevent congestion.
i. Scalia calls BS - this has nothing to do with beach views - must have some ESSENTIAL NEXUS between condition and the harm being prevented; this condition is unrelated and the coastal commission is merely playing “clever word games.”
2. Nollan - exactions v. regulations
a. Could the CCC have denied the permit altogether?
b. What if there was no condition as part of the permitting process? What if the CCC just told the Nollans not to develop in their backyard?
c. They say you have this seawall in front of your house
d. From the seawall down to the mean high tide line, you have to give people access
e. Need to give people an easement
f. Nollan essential nexus test:
i. Requirement that the condition substituted for the prohibition must further the end advances as its justification
ii. Without this essential nexus, it is invalid
iii. Unless the permit condition serves the same governmental purpose as the potential development ban, the building restriction is not a valid regulation of land but an out-and-out plan of extortion
g. Is there a nexus here?
i. State: of course there is a nexus. Nollan’s building cuts of access, so the exaction restores it
ii. Scalia:
1. The Coastal Commission is playing clever word games
h. Is the exaction itself a taking? Here, the reasoning is not close enough
i. What is the condition being placed on the landowners?
j. Here, it is give us an easement
k. To trigger the Nollan analysis, need to say that the easement all by itself would have been a taking
l. The court says if what you are asking a person to give up as part of the exchange would be a taking by itself, it is a taking during the exchange
m. So you need to look for the essential nexus
3. The Nollans own a beachfront lot in Ventura County, California
4. A quarter-mile north of their property is Faria County Park, an oceanside public park with a public beach and recreation area
5. Another public beach area, known locally as the Cove, lies 1,800 eet south of their lot
6. A concrete seawall approximately eight feet high separates the beach portio of the Nollans’ property form the rest of thelot
7. The historic mean high tide line determines the lot’s oceanside boundary
8. The Nollans originally leased their property with na option to buy
9. The building on the lot was a small bungalow, totaling 504 square feet, which for a time they rented to summer vacationers
10. After years of rental use, however, the building had fallen into disrepair, and could no longer be rented out
11. The Nollans’ option to purchase was conditioned on their promise to demolish the bungalow and replace it
12. In order to do so, under two California codes, they were required to obtain a coastal development permit from the California Coastal Commission
13. On February 25, 1982, they submitted a permit application to the Commission in which they proposed to demolish the existing structure and replace it with a three-bedroom house in keeping with the rest of the neighborhood
14. The Nollans were informed that their application had been placed on the administrative calendar, and that the Commission staff had recommended that the permit be granted subject to the condition that they allow the public an easement to pass across a portion of their property bounded by the mean high tide line on eon side, and their seawall on the other side
15. This would make it easier for the public to get to Faria County Park and the Cove
16. The Nollans protested imposition of the condition, but the Commission overruled their objection and granted the permit subject to their recordation of a deed restriction granting the easement
17. In June 1982, the Nollans filed a petition asking the Ventura County Superior Court to invalidate the access condition, arguing that it could not be imposed absent evidence that their proposed development would have an impact on public access to the beach
18. The court agreed and remanded to the Commission for a hearing on the issue
19. The Commission subsequently held a hearing and reaffirmed the condition
20. The Nollans again petitioned the superior court, arguing that imposition of the condition was a taking
21. When the court ruled in their favor on other grounds, the Commission took the case to the court of appeal, which reversed, holding among other things that impositio of the access condition was not a taking
22. The Nollans then appealed to the SC, raing only the takings question
23. Had Californai simply required the Nollans to make an easement across their beachfront available to the public on a permanent basis in order to increase public access to the beach, rather than condition their permit to rebuild their house on their agreeing to do so, we have no doubt there would have been a taking
24. To say that the appropriation of a public easement across a landowner's premises does not constitute the taking of ap property interest but rather (as Justice Brennan contest) a mere restriction on its use, is to use words in a manner that deprives them of all their ordinary meaning
25. Indeed, one of the principle uses of the eminent domain power is to assure that the govenrmetn be able to require conveyance of just such interest, so long as it pays for them
26. Perhaps because the point is so obvious, we have never been confronted with a controversy that required us to rule upon it, buto ru cases’ analysis of the effect of other governmental action leads to the same conclusion
27. Given, then, that requiring uncompensated conveyance of the easement outright would violate the Fourteenth Amendment, the question becomes whether requiring it to be conveyed as a condition for issuing a land-use permit alters the coutome
28. We have long recognized that land-use regulation does not effect a taking if it substantially advances legitimate state interest and does not deny an owner economically viable use of his land
29. Our cases have not elaborated on these standards for determining what constitutes a legitimate state interest or what type of connection between the regulation and the state interest satisfies the requirement that the former substantially advance the latter
30. They have made clear, however, that a broad range of governmental purposes and regulations satisfies these requirements
31. The Commission argues that among these permissible purposes are protecting the public’s ability to see the beach, assisting the public  in overcoming the psychological barrier to using the beach created by developed shorefront, and preventing congestion on the public beaches
32. We assume, without deciding, that this is so - in which case the Commission unquestionably would be able to deny the Nollans their permit outright if their new house (alone, or by reason of the cumulative impact produced in conjunction with other construction) would substantially impede these purposes, unless the denial would interfere so drastically with the Nollans’ use of their property as to constitute a taking
33. The Commission argues that a permit condition that serves the same legitime police-power purpose as a refusal to issue the permit should not be found to be a taking if the refusal to issue the permit would not constitute a taking
34. We agree
35. Thus, if the commission attached to the permit some conditions that would have protected the public’s ability to see the beach notwithstanding construction of the new house - for example, a height limitation, a width restriction, or a ban on fences - so long as the Commission Could have exercised its police power (as we have assumed it could) to forbid construction of he house altogether, imposition of the conditions would also be constitutional
36. Moreover (and here we come closer to the facts of the present case), the condition would be constitutional even if it consisted of the requirement that the Nollans provide a viewing spot on their property for passerby with whose sighting of the ocean their new house would interfere
37. Although such a requirement, constituting a permanent grant of continuous access to the property, would have to be considered a taking if it were not attached to a development permit, the Commission’s assumed power to forbid construction of the house in order to protect the public’s view of the beach must surely include the power to condition construccion upon some concession by theo owner, even a concession of property rights, that serves the same end
38. If a prohibition designed to accomplish that purpose would be a legitimate exercise of the police power rather that na taking, it would be strange to conclude that provides the owner an alternative to that prohibition which accomplishes the same purpose is not
39. The evident constitutional propriety disappears, however, if the condition substituted for the prohibition utterly fails to further the end advanced as the justician for the prohibition
40. Here, the lack of nexus between the condition and the original purpose of the building restriction converts that purpose it something other than what it was
41. The purpose then becomes, is quite simply, the obtaining of an easement to serve some valid governmental purpose, but without payment of compensation
42. Whatever may be the outer limits of legitimate state interest in the takings and land-use context, this is not one of them
43. In short, unless the permit condition serves the same governmental purpose as the development ban, the building restriction is not a valid regulation of land use but an out-and-out plan of extortion
44. The Commission claims that it concedes as much, and that we may sustain the condition at issue hereby finding that it is reasonably related to the public need or burden that the Nollans’ new house creates or to which it contributes
45. We can accept, for purposes of discussion, the commission’s proposed test as to how close a fit between the condition and the burden is required, because we find that this case does not emet even the most untailored standards
46. The Commission’s principal contention to the contrary essentially turns on a play of the word access
47. The Nollans’ new house, the Commission found, will interfere with visual access to the beach
48. That in turn (along with other shorefront development) will interfere with the desire of people who drive past the Nollans’ house to use the beach, thus creating psychological barrier to access
49. The Nollans’ new house will also, by a process not although clear form the Commission’s opinion but presumably potent enough to more than offset the effects of the psychological barrier, increase the sue of the public beaches, thus creating the need for more access
50. These burdens on access would be alleviated by a requirement that the Nollans provide lateral access to the beach
51. Rewriting the argument to eliminate the play on words makes clear that there is nothing to it
52. It is quite impossible to understand how a requirement that people already on the public beaches be able to walk across the Nollans’ property reduces any obstacles to viewing the beach created by the new house
53. It is also impossible to understand how it lowers an psychological barrier to using the public beaches, or how it helps to remedy any additional congestion on them caused by construction of the Nolans’ new house
54.  We therefore find that the Commission’s imposition of the permit condition cannot be treated as an exercise of its land-use power for any of these puropes
55. Our conclusion on this point is consistent with the approach taken by every other court that has coined the question, with the exception of the California state courts
56. We are inclined to be particularly careful about the adjective where the actual conveyance of property is made a condition to the lifting of a land-use restriction, since in that context there is heightened risk that the purpose is avoidance of the compensation requirement, rather than the state's police-power objective
57. We are left, then, with the Commission's justification for the access requirement unrelated to land-use regulation:
a. Finally, the commission notes that there are several existing provisions of pass and repass lateral access benefits already given by past Faria Beach Tract applicants as a result of prior coastal permit decisions
b. The access required as a condition of this permit is part of a comprehensive program to provide continuous public access along Faria Beach as the lots undergo development or redevelopment
58. That is simply an expression of the Commission’s belief that the public interest will be served by a ocntinous stirp of puliclay accessible beach along the coast
59. The Commission may well be right that it is a good idea, but that does not establish that the Nollans (and other coastal residents) alone can be compelled to contribute to its realization
60. Rather, California is free to advance its comprehensive program, if it swishes, by using its power of eminent domain for this public purpose
61. But if it wants an easement across the Nollans’ property, it must pay for it
62. Reversed
iv. Dolan v. City of Tigard
1. Dolan: builds upon the essential nexus rule - Dolan wants to remodel hardware store, pave parking lot, double the store size...City wants floodplain dedication and permanent easement for pedestrian/bike pathway in exchange
a. Flooding concerns: essential nexus is definitely here (paving makes more runoff and floods the stream)
b. Traffic concerns: will the pathway help with traffic congestion?
i. Rough proportionality test: is it roughly proportional to impact of developing? (addition to essential Nexus rule)
2. What kinds of execution does the City want?
3. Three in general, but two at issue here:
a. Floodplain dedication; and
b. Land adjacent to floodplain as pedestrian/bike pathway
4. So what’s the problem?
5. Owner of hardware store wanted to extend shop
6. She needs a permit
7. She is quite substantially expanding the store, paving over stuff
8. The city is worried about flooding and increased traffic in the area
9. It seems there is a nexus between wanting to limit flooding by the creek and preventing the expansion of the store
10. Same can be said with the traffic congestion
11. So the nexus is not the problem
12. There was an issue that didn’t have to be reached in Nollan: how close does the nexus have to be
13. Have to have some rough proportionality
14. Doesn’t have to be a 1 to 1 analysis
15. But need to show some rough proportionality between what you are asking and what you are asking the landowner to give up
16. Petitioner challenges the decision of the Oregon SC which held that the city of Tigard could condition the approval of her building permit on the dedication of a portion of her property for flood control and traffic improvements
17. We granted certiorari to resolve a question lefto pen by our decision in Nollan v. California Coastal Commn, of what is the required degree of connection between the exactions imposed by the city and the projected impacts of the proposed development
18. Pursuant to a comprehensive land use management program adopted by Oregon in 1973, the city of Tigard, population 30,000, develop a Community Development Code (CDC) that
a. Required property owners in the area zoned as Central Business District to comply with a 15% open space and land-scpaign requirement that limited total site coverage, including structures and paved parking, to 85% of the parcel;
b. Required that new development dedicate land for pedestrian and bicycle pathways; and
c. Required, in accordi with a Master Drainage Plan, various improvements to the Fanno Creek Basin
19. Petitioner Florence Dolan owned a plumbing and electric supply store located on Main Street in the Central Business District of the city
20. Petitioner applied to the city for a permit to redevelop the site
21. Her proposed plans called for nearly doubling the size of the store to 17,600 square feet, and paving a 39-space parking lot
22. The commission required that petitioner dedicate the operation of her property lying within the 100-year floodplain for improvement of a storm drainage system along Fanno Creek and that she dedicate an additional 15-foot strip of land adjacent to the floodplain as a pedestrian/bicycle pathway
23. The dedication required by that condition encompasses approximately 7,000 square feet, or roughly 10% of the property
24. In accordance with city practice, petitioner could rely on the dedicated property ot meet the 15% open space and landscaping requirements mandated by the city’s zoning scheme
25. The city would bear the cost of maintaining a landscaped buffer between the dedicated area and the new store
26. The Commission made a series of findings concerning the relationship between the dedicated conditions and the projected impacts of petitioner's project
27. The Commission found that Dolan’s customer would utilize the pedestrian/bicycle pathway, and that the path's availability would reduce traffic demand on nearby streets
28. It also found that paving large portions of the parcel would increase stormwater flow into an already strained creek and drainage basin
29. Petitioner's appeal to the Land Use Board of Appeals was unsuccessful, as was a subsequent appeal to the Oregon Court of Appeals, which rejected petitioner's contention that in Nollan v. California Coastal Comm'n, we had abandoned the reasonable relationship test in favor of a stricter essential nexus test
30. The Oregon SC affirmed
31. The court also disagreed wit heptioern’s contnetion that the Nollan Court abandoned the reasonably related test
32. Instead, the court read Nollan to mean that an exaction is reasonably related to an impact if the exaction serves the smasae prusoe that a denial of the permit would serve
33. The court decided that both the pedestrian/bicycle pathway condition and the storm drainage dedication had an essential nexus to the development of the proposed site
34. Without question, had the city siply required petitoner to dedicate a stirp of land along Fanno Creek for public use, rather than conditioning the grant of her permit to redevelop her property on such a dedication, a taking would have occurred
35. Such public access would deprive petitioner of the right to exclude others, one of the most essential sticks in the bundle of rights that are commonly characterized as property
36. On the other side of the ledger, the authority of state and local governments to engage in land use planning has been sustained against constitutional challenge as long ago as our decisions in Euclid
37. Government hardly could go on if to some extent values incident to property could not be diminished without paying for every such change in the general alw
38. A land use regulation does not effect a taking if it substantially advances legitimate state interest and does not deny an answer economically wise use of his land
39. Petitioner contends that the city ahs forced her to choose between the building permit and her right under the Fifth Amendment to just compensation for the public easement
40. Petitioner does not quarrel with the city’s authority to exact some forms of dedication as a condition for the grant of a building permit, but challenges the showing made by the city to justify these exactions
41. She argues that the city has identified no special benefits conferred on ehr, and has not identified any special quantifiable burdens created by her new store that would justify the particular dedications required form her which are not required form the public at large
42. In evaluating petitioner's claim, we must first determined whether the essential nexus exists between the legitimate state interest on the permit condition exacted by the city
43. If we find that a nexus exists, we must then decide the required degree of connection between the exactions and the projected impact of the proposed development
44. We were not required to reach this question in Nollan, because we concluded that the connection did not meet even the loosest standard
45. Here, however, we must decide this question
46. We addressed the essential nexus question nin Nollan
47. How enhancing the public’s ability to travel to and along the shorefront in that case served the saem governmental purpose of visual access to the ocean from the roadway was beyond our ability to countenance
48. The absence of a nexus left the Coastal Commission in the position of simply trying to obtain an easement through gimmickry, which converted a valid regulation of land use into an out-and-out plan of extortion
49.  No such gimmicks are associated with the permit conditions imposed by the city in this case
50. Undoubtedly, the prevention of flooding along Fanno Creek and the reduction of traffic congestion in the Central Business District qualify as the type of legitimate public purposes we have upheld
51. It seems equally obvious that a nexus exists between preventing flooding along Fanno Creek and limiting development within the creek’s 100-year floodplain
52. Petitioner proposes to double the size of her retail store and to pave her now-gravel parking lot, thereby expanding the impervious surface on the property and increasing the amount of stormwater run-off into Fanno Creek
53. The same may be said for the city’s attempt to reduce traffic congestion by providing for alternative means of transportation
54. The second part of our analysis requires us to determine whether the degree of the exactions demanded by the city’s permit conditions bear the required relationship to the projected impact of petitioner's proposed development
55. The city required that petitioner dedicate to the city as Greenway all portions of the site that fall within the existing 100-year floodplain (of Fanno Creek) and all property 15 feet above (the floodplain) boundary
56. In addition, the city demanded that the retail store be designed so as not to intrude into the greenway area
57. The city relies on the Commission’s rather tentative findings that increased stormwater flow form petitioner's property can only add to the public need to manage the floodplain for drainage purpose to support its conclusion that the requirement of dedication of the floodplain area on the site is related to the applicant's plan to intensify development on the site
58. The city made the following specific findings relevant to the pedestrian/bicycle pathway:
a. In addition, the proposed expanded use of this site is anticipated to generate additional vehicular traffic thereby increasing congestion on nearby collector and arterial streets
b. Creation of a convenient, safe pedestrian/bicycle pathway stem as an alternative means of transportation could offset some of the traffic demand on these nearby streets and lessen the increase in traffic congestion
59. The question for us is whether these findings are constitutionally sufficient to justify the conditions imposed by the city on petitioner's building permit
60. The Court observed that state courts had developed a number of tests regarding the necessary connection between a required dedication and the proposed delveopmetn, some of them tolerating just a loose connection, others demanding a very strict connection, and still others a reasonable relationship between the required education and the impact of the proposed development
61. We think a term such as rough proportionality best encapsulates what we hold to be the requirement of the Fifth Amendment
62. No precise mathematical calculations required by the city must make some sort of individualized determination that the required education is related both in nature and extent of the impact of the proposed development
63. We turn now to analysis of whether the findings relied upon by the city here, first with respect to the floodplain easement, and second with respect to the pedestrian/bicycle path, satisfied these requirements
64. It is axiomatic that increasing the amount of impervious surface will increase the quantity and rate of storm-water flow from petitioner's property
65. Therefore, keeping the floodplain open and free fro development would likely confine the pressures on Fanno Creek created by petitioner's development
66. In fact, because petitioner's property lies within the Central Business District, the community Development Code already queird that petitioner leave 15% of it as open space and the undeveloped floodplain would have nearly satisfied that requirement
67. But the city demanded more - it not only wanted petition not to build in the floodplain, but it also wanted petitioner's property along Fanno Creek for its Greenway system
68. The city has never said why a public greenway, as opposed to a private one was required in the interest of flood control
69. The difference to petitioner, of course, is the loss of her ability to exclude others
70. As we have noted, this right to exclude others is one of the most essential sticks in the bundle of rights that are commonly characterized as property
71. It is difficult to see why recreational visitors tramplin along petitioner's floodplain easement are sufficiently related to the city’s legitimate interest in reducing loading problems along Fanno Creek, and the city has not attempt to make any individualized determination to support this part of its request
72. The city contends that the recreational easement along the Greenway is only ancillary to the city’s chief purpose in controlling flood hazards
73. It further asserts that unlike the residential property at issue in Nollan, petitioner's property is commercial in character and therefore, her right to exclude others is compromised
74. The city maintains that there is nothing to suggest that prevention petition for prohibiting the easements will unreasonably impair the value of her property as a retail store
75. Admittedly, petitioner wants to build a bigger store to attract members of the public to their property
76. She also wants, however, to be able to control the time and manner in which they enter
77. The city wants to impose a permanent recreational easement upon petitioner's property that borders Fanno Creek
78. Petitioner would lose all rights to regulate the time in which the public entered onto the Greenway, regardless of any interference it might pose with her retail store
79. Her right to exclude would not be regulated, it would be eviscerated
80. If petitioner's proposed development had somehow encroached on existing greenway space in the city, it would have been reasonable to require petitioner to provide some alternative greenway space for the public either on her property or elsewhere
81. But that is not the case here
82. We conclude that the findings upon which the city relies do not show the required reasonable relationship between the floodplain easement and the editor's proposed new building
83. With respect other pedestrian/bicycle pathway, we have no doubt that the city was correct in finding that he larger retail sales facility proposed by petitioner will increase traffic on the streets of the Central Business District
84. The city estimates that the proposed development would generate roughly 435 additional trips per day
85. Dedications for streets, sidewalks, and other public ways are generally reasonable actions to avoid excessive congestion for mao proposed property use
86. But to the record before us, the city has not met its burden of demonstrating that the additional number of vehicle and bicycle trips generated by the petitioner's development reasonably relate to the city’s requirement for a dedication of the pedestrian/bicycle pathway easement
87. The city simply found that the creation of the pathway could offset some of the traffic demand and lessen the increase in traffic congestion
88. As Justice Peterson of the SC of Oregon explained in his dissenting opinion, however, the findings of fact that the bicycle pathway system could offset some of the traffic demand is a far cry form a finding that the bicycle pathway system will, or is likely to, offset some of the traffic demand
89. No precise mathematical calculation is required, by the city must make some effort to quantify its findings in support of the dedication for the pedestrian/bicycle pathway beyond the conclusory statement that it could offset some of the traffic demand generated
90. Cities have long engaged in the commendable task of land use planning, made necessary by increasing urbanization particularly in metropolitan areas such as Portland
91. The city’s goals of reducing flooding hazards and traffic congestion, and providing for public greenways, are laudable, but there are outer limit to how this may be done
92. A strong public desire to improve the public condition will not warrant achieving the desired by a shorter cut than the constitutional way of paying for the change
93. The judgment of the SC of Oregon is reversed, and the case is remanded for further proceedings consistent with this opinion
10. Real Estate Transactions
a. Statute of Frauds, Marketable Title, Physical Defect Disclosure
i. Real Estate Transactions: complicated, long process; preliminary contract, inspections, disclosures (CA especially), more negotiations, title search, closure...Make the contingent (executory) K to protect the buyer & seller from backing out; must satisfy statute of frauds (with expectations, estoppel below). Distinct time periods:
1. Preparation
2. Contract of sale creating executory period
a. Disclosures, financing, inspections, title search, etc…
b. Down payment/earnest money
c. Contingent K
d. Limited bases for backing out
3. Closing - Transfer of title
4. You’re going out and looking for places
5. Might study a neighborhood, figure out the neighborhood you want to live in
6. Pick the area, and start to visit different houses
7. That’s the search phase
8. Then you pick the house
9. Enter an executory contract
10. During this period, certain things will happen, and assuming these things happen we will close
11. A lot of things can arise during this executory period
12. Someone might want to back out
13. The seller might want to back out because they get a better price from someone else
14. Maybe the buyer wants to back out because the buyer finds a problem
15. There are other types of problems that might occur after closing on the property
16. Things that might be in the contract
a. Price
b. Which kinds of things are attachments, which things are included
c. When will possession be transferred
d. Statutory disclosure
i. There are a number of things that states require to be disclosed
e. There are going to be inspections
f. Contingency for getting a mortgage
g. Then the deed
17. Real estate transactions
a. Conflicts between buyer and seller
i. Purchase contract and statute of frauds
18. Introduction to buying and selling
a. Distinct time periods - very important
b. Preparation
c. Contract of sale
d. Buying and selling
i. Distinct time periods with contract sales
1. Preparation
2. Signing of sales contract creates an executory period
a. Contingent contract
b. Limited bases for backing out
c. Disclosures, financing, inspections, title search, etc…
d. Down payment/earnest money required
3. Closing - transfer of title
4. Different bases for suit during executory period vs. post-closing
19. Common issues during executory period (after signing sales contract but before closing)
a. Premises damages/destroyed during executory period
i. Equitable conversion doctrine
b. Problems with the title - marketable title
i. Lohmeyer v. bower
c. Problems with the premises - disclosure of defects
20. Closing/post - closing
a. Assuming everything works out according to conditions in sale contract, parties close the deal
b. Sellers transfer the deed to buyers
21. Major issues in different periods:
a. Preparation - reliance substitute for written sales contract?
b. Executory period (after contract signed before closing)
i. Premises damaged/destroyed - equitable conversion
ii. Marketable title issues - Lohmeyer v. Bower
iii. Premises - disclosure of defects
1. Stambovsky v. Ackley
2. Johnson v. Davis
c. Post closing
i. Contract merges with deed, suits on deed warranties
ii. Recording Act issues
ii. Sales contract and statute of frauds
1. What is the statute of frauds
2. What does it require in real estate transactions?
3. Hickey v. green
4. Why does Mrs. Green watn out of the agreement to sell to Hickeys
5. What is her argument?
6. The Statue dealt with diverse subjects, but two provision were of particular importance for the law of real property
7. First, sections 1 to 3 provided that, except for leases for less than three years, no interest in land could be created or transferred except by an instrument in writing signed by the party to be bound thereby
8. Second, section 4 provided that no action shall be brought upon any contract or sale of lands or any interest in or concerning them unless the agreement upon which such actions shall be brought or some memorandum or note thereof shall be in writing, and signed by the party to be charged therewith
9. The provisions of the English Statute of Frauds have been generally re-enacted in the US
10. The courts, however, when not confined by express language, have treated the Statute of Frauds as a principle rather than as a statute
11. Frequently, in discussing the Statue, they do not cite or quote any statutory text
12. As a consequence, most law relating to the Statute of Frauds is judge-made law, not statutory
13. Some judges, believing the requirements wise and salutary, are quite strict in enforcing the Statute
14. Others have relaxed the requirements, giving effect to oral agreements under circumstances when fraud seems unlikely or unfairness results
15. Even within a single jurisdiction there is likely to be no consistent view on the necessity for a written instrument
16. Judges may enforce some types of oral agreements while rejecting others
17. To satisfy the Statute of Frauds a memorandum of sale must, at a minimum, but signed by the party to be bound, describe the real estate, and state the price
18. When a price has been agreed upon, most courts regard it as an essential term that must be set forth
19. But if no price was agreed upon, a court may imply an agreement to pay a reasonable price
20. Under Uniform Land Transactions Act (1978), the parties may enter into a binding contract without having agreed on the price
21. However, the agreement is not enforceable unless the parties refer to price and indicate the method they intend to use in fixing it
22. A contract for sale at fair market value is enforceable
23. In some states, the memorandum must contain, in addition to the above, all the material or essential terms of the agreement, but given the extensive litigation, no accurate simple summary of material terms is possible
iii. Exceptions to the Statute of Frauds
1. Courts have created two principal exceptions to the Statute of Frauds:
a. Part performance and estoppel
2. Part performance allows the specific enforcement of oral agreements when particular acts have been performed by one of the parties the agreement
3. Cts held to constitute part performance vary from jurisdiction to jurisdiction, depending primarily on how the court views the theoretical basis for the doctrine of part performance
4. One theory is that the acts of the parties substantially satisfy the evidentiary requirements of he Statute
5. Hence if the acts make sense oly as having been performed pursuant to the oral contract (unequivocally referable to a contract of sale), they constitute part performance
6. Such acts include the buyer’s taking possession and paying all or part of the purchase price or making valuable improvements
7. Another theory of part performance is that it is a doctrine used to prevent injurious reliance on the contract
8. Tif the P shows that he would suffer irreparable injury if the contract were not enforced, the the buyer’s taking of possession alone is sufficient to set the court in motion
9. The doctrine of part performance originated in equity suits for specific performance and in most jurisdictions does not apply to actions at law for damages
10. In a few states, acts of part performance are not recognized
11. Estoppel applies when unconscionable injury would result from denying enforcement of the oral contract after one party has been induced by the other seriously to change his position in reliance the contract
12. Estoppel may also apply when unjust enrichment would result if a party who has received the benefits of the other’s performance were allowed to rely upon the Statute
13. Estoppel, though originating in equity, has long been recognized as a defense in law
iv. Marketable title
1. Implied condition of contract of sale of land
2. Issue: when is the title so defective that buyer can rescind?
3. Marketable title is:
a. A title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person
4. An implied condition of a contract of sale of land is that the seller must convey to the buyer a marketable title
5. If the seller cannot convey a marketable title, the buyer is entitled to rescind the contract
6. Marketable title is a title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value
v. Disclosure of defects
1. Traditional rule:
a. Caveat emptor (buyer beware)
2. Changing norms toward increased mandatory disclosure
vi. Different bases for suit in executory period & post-closing:
1. Potential title issues:
a. Defeasible estates (determinable, condition subsequent, executory limitation)
b. Encumbrance (zoning violations, lien, mortgage, covenant, easement)
vii. Example of how sale happens
1. The following example illustrates the steps that will take place as Robert and Elizabeth Byar go about buying a home
2. The first step for the Byars is to assess how much they can afford to pay, given their income and savings (lenders frequently require borrowers to contribute 10 to 20 percent of the purchase price as a down payment)
3. They Byars might also contact a mortgage bank of financial institution to pre-qualify for a loan
4. Then the search for properties will begin, perhaps with the Byars using an internet site such as www.realtor.com to learn about the market
5. But eventually, if they are like most home buyers, the Byars will consult a broker with access to Multiple Listing Service (MLS) listings and happy to show a variety of homes
6. The commission for the broker will typically be paid for by the seller
7. Once the Byars find a house they want to buy, they’ll begin negotiating a purchase and sale agreement
8. Usually it’s best to hire an attorney to do this, but in some states brokers are permitted to provide the service
9. In any event, the agreement will probably be done in terms of a form contract such as the one on pages 544-558, which we will be referring to from time to time
10. The contract will set forth the legal description of the property its price, provision for an earnest money deposit, and the date for the closing or settlement (the transfer of title)
11. Real estate contracts are almost always executory, meaning that tile is not transferred immediately upon signing the agreement, because both buyers and seller must do certain things during the time between the contract and closing
12. The buyer will need to obtain a title search to satisfy herself and her lender that the seller can convey good title to the property
13. The tile search is conducted by a title company in some states, by attorneys in others
14. Most contracts of sale also contain a mortgage contingency, which provides that if the purchaser cannot obtain a mortgage loan within a given time, she can rescind the contract and get back her deposit
15. For an example of a mortgage contingency clause, see paragraph 11 in the form contract
16. A second contingency found in many contracts is a clause allowing the buyer to obtain an inspection of the property and rescind the contract if the cost of remedying the problem exceeds some threshold
17. See paragraph 10 of the form contract
18. Sometimes this clause is the most heatedly negotiation part of the sales contract
19. After the contract has been signed by both parties, either the Byars or the seller will order the title search
20. The Byars will also typically have an inspector visit the property and apply for a mortgage loan
21. The tile company or lawyer who does the search will provide an abstract of title that will list any encumbrances (such as existing mortgages, liens, rights of way) as well as a listing of the receding owners of the property
22. Assuming that the title abstract turns up nothing troubling, the transaction moves forward
23. If the Byars’ application for a mortgage is approved by the lender, they are issued a mortgage commitment that is good for a specified period - typically a couple of months
24. If all of the other contingencies are satisfied, the Byars and their seller proceed to the closing and transfer of title
25. In many states (New York, for example) the transfer of the deed takes place with all parties physically present
26. In some mother states (California, for example) transfer is handled by a third-party escrow agent
27. The lender provides the proceeds of the loan to the seller, who uses that money and the additional funds paid by the Byars to:
a. Pay off any existing loans on the property;
b. Pay the real estate brokers their commission;
c. Pay the legal fees and other fees (such as title insurance) he has agreed to take care of; and
d. Pockets the remaining proceeds
28. At the same time the lender advances the funds for the purchase, the seller transfers title to the property to the Byars by giving them a deed
29. They sign a promissory note for the loan
30. They execute a mortgage or deed of trust in favor of the lender and pay fees for the services provided by their lawyer, the title company, and any other parties involved in the transaction
31. In most instances, a title insurance company will record the deed and mortgage at the County Clerk’s office
32. The company also will issue a policy of title insurance, which promises to defend against any adverse claims and pay a fixed amount if he title is later found to be flawed or unmarketable
33. The Byars are now the proud owners of a new home
viii. Hickey v. Green
1. Hickey v. Green: equitable in case of reliance, Hickey sold home quickly in reliance on Green’s promise to sell her their home - Green knew they were selling their house & admitted to the K; seller had NOTICE of the action in RELIANCE. When they tried to sell for the higher price they were estopped from claiming a SOF defense. (during the executory period - this is why written K is so important, limiting reasons to back out)
2. About the statute of frauds
3. Not really an actual statue when being referenced
4. More of a principal
5. So don’t really look to a statute, but look to common law to find the principals
6. Generally speaking, the statute requires that the sale of real property needs to be in writing, otherwise it is not valid
7. There are exceptions though
8. The parties have an oral agreement to sell the house
9. There was a deposit check, and on the back of the check writes that this was subject to some zoning be approved by the city
10. Didn’t put a name on the check, because not sure if it should be given to Green or Green’s brother
11. But it’s clear that the check is being written in connection with the sale of the house
12. The Hickeys tell Green that they will be selling their house because of this also
13. Mrs. Green then backs out because she finds someone to buy the house for $16,000 instead of the $15,000 the Hickeys offered
14. The Hickeys say hold up, we have a deal - and then even offer the $16,000
15. Hickeys sue for specific performance
16. Relied on the sale to their detriment
17. So the the court says that even though we usually require the formalities of a contract, here we are going to make an exception
18. Give an open ended remand
19. Specific performance is the correct response, but sending back to the trial court in case things have changed and this doesn’t make sense anymore
20. This case is before us on a stipulation of facts (with various attached documents)
21. A superior court judge as adopted the agreed facts as findings
22. We are in the same position as was the trial judge (who received no evidence and saw and heard no witnesses)
23. Mrs. Galdys Green owns a lot (lot S) in the Manomet section of Plymouth
24. In July, 1980, she advertised it for sale
25. On July 11 and 12, Hickey and his wife discussed with Mrs. Green purchasing Lot S and orally agreed to a sale for $15,000
26. Mrs. Green on July 12 accepted a deposit check of $500, marked by Hickey on the back, saying deposit on Lot...Massasoit Ave. Manomet...subject to variance form Town of Plymouth
27. Mrs. Green’s brother and agent was under the impression that a zoning variance was needed and had advised Hickey to write that he quoted language on the deposit check
28. It utrend out, however, by July 16 that no variance would be required
29. Hickey had left the payee line of the deposit check blank, because of uncertainty whether Mrs. Green or her brother was to receive the check, and asked Mrs. Green to fill in the appropriate name
30. Mrs. Green held the check, did not fill in the payee's name, and neither crushed nor endorsed it
31. Hickey stated to Mrs. Green that his intention was to sell his home and build on Mrs. Green’s lot
32. Relying upon the arrangements with Mrs. green, the Hickeys advertised their house on Sachem Road in newspapers on three days i nJuly, 1980 and agreed with a purchaser for its sale and took from him a deposit check for $500 which they deposited into their own account
33. On July 24, Mrs. Green told Hickey that she no longer intended to sell her property to him but had decided to sell to another for $16,000
34. Hickey told Mrs. Green that he had already sold his house and offered her $16,000 for Lot S
35. Mrs. green refused this offer
36. The Hickeys field this complaint seeking specific performance
37. Mrs. Green asserts that relief is barred by the Statute of Frauds
38. The trial judge granted specific performance
39. Mrs. Green has appealed
40. The present rule applicable in most jurisdictions in the US is succinctly set forth in Restatement (Second) of Contracts (1981)
41. The section reads:
a.  A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statute of Frauds if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, ahs so changed his position that injustice can be avoided only by specific enforcement
42. Frequently there has been an actual change of possession and improvement of the transferred property, as well as full payment of the full purchase price, or one or more of these elements
43. It is stated in Park, Real Estate Law that the more recent decision indicate a trend on the part of the Supreme Judicial Court to find that the circumstances warrant specific performance
44. This appears to be a correct perception
45. The present facts reveal a simple case of a proposed purchase of a residential vacant lot, where the vendor, Mrs. Green, knew that the hickeys were planning to sell their former home (possibly to obtain funds to pay her) and build on Lot S
46. The Hickeys, relying on Mrs. Green’s oral promise, moved rapidly to make their sale without obtaining any adequate memorandum of the terms of what appears to have been intended to be a quick cash sale of Lot S
47. So rapid was action by the Hickeys that, by July 21, less than ten days after giving their deposit to Mrs. Green, they had accepted a deposit check for the sale of their house, endorsed the check, and placed it into their bank account
48. Above their signatures endorsing the check was a memorandum probably sufficient to satisfy the Statute of Frauds under ABC Auto Parts, Inc. v. Moran
49. At the very least, the Hickeys had bound themselves in a manner in which, to avoid a transfer of their own house, they might have had to engage in expensive litigation
50. No attorney has been shown to have been used either in the transaction between Mrs. Green and the Hickeys or in that between the Hickeys and their purchaser
51. There is no denial by Mrs. green of the oral contract between her and the Hickeys
52. This, under the Restatement, is of some significance
53. There can be no doubt (a) that Mrs. green made the promise on which the Hickeys so promptly relied, and also (b) she, nearly as promptly, but not promptly enough, repudiated it because she had a better opportunity
54. The stipulated facts require the conclusion that in equity Mrs. green’s conduct cannot be condoned
55. This is not a case where either party is shown to have contemplated the negotiation of a purchase and sale agreement
56. If a written agreement had been expected, even by only one party, or would have been natural (because of the participation by lawyers or otherwise), a different situation might have existed
57. It is a permissible inference form the agreed facts that the rapid sale of the Hickeys’ house was both appropriate and expected
58. These are not circumstances where negotiations fairly can be seen as inchoate
59. We recognize that specific enforcement of Mrs. Green’s promise to convey Lot S may well go somewhat beyond the circumstances considered in the Fisher case, and in the Orlando case, where specific performance was granted
60. No public interest behind the relevant statute, however, in the simpel circumstances before us, will be violated if Mrs. green fairy is held to her prices bargain by principles of equitable estoppel, subject to the consideration mentioned below
61. Over two years have passed since July, 1980, and over a year since the trial judge’s findings were field on july 6, 1981
62. At that time, the principal agreed facts of record bearing upon the extent of the injury to the Hickeys (because of their reliance on Mrs.. Green’s promise to convey Lot S) were those based on the Hickeys’ new obligation to convey their house to a purchaser
63. Performance of that agreement had been extended to May 1, 1981
64. If that agreement has been abrogated or modified since the trial, the case may take on a different posture
65. If enforcement of the agreement still will be sought, or if that agreement has been carried out, the conveyance of Lot S by Mrs. Green should be required now
66. The case, in any event, must be remanded to the trial judge for the purpose of amending the judgement to require conveyance of Lot S by Mrs. Green only upon payment to her in cash within a stated period of the balance of the agreed price of $15,000
67. The rial judge, however, in her discretion and upon proper offers of proof of counsel, may repon the record to receive, in addition to the presently stipulated facts, a stipulation of evidence concerning the present status of the Hickeys’ apparent obligatio not sell their house
68. If the circumstances have changed, it will be open to the trial judge to require of Mrs. Green, instead of specific performance, only full restitution to the Hickeys of all costs reasonably caused to them in respect of these transactions (including advertising costs, deposits, and their reasonable costs for this litigation) with interest
69. The case is remanded to the Superior Court Department for further action consistent with this opinion
70. The hickeys are to have costs of this appeal
71. So ordered
ix. Lohmeyer v. Bower
1. Lohmeyer: discovered the house currently in violation of existing zoning regulations - encumbrance on title (must transfer “marketable” title if contracted) - sellers offer to “fix” it by buying extra land, etc…
a. Here, K says “subject to all restrictions” on record
b. However, this actually violates an ordinance and a covenant, and as such exposes the buyer to risk of litigation
i. Marketable title: free from reasonable doubt, does not expose to hazard of litigation
ii. Encumbrance: not something like a zoning ordinance (unless violated), but easement, covenant, etc...where affecting property in particular
2. Contract provisions: seller will deliver good and merchantable title...free and clear of all encumbrances...subject, however, to all restrictions and easements of record
3. Potential marketability problems/encumbrances:
a. Restrictive covenants requiring a two-story house; and
b. Zoning ordinance that mandated a particular setback
4. House is out of compliance with the restrictive covenant of the lot
5. Also a city zoning ordinance that the house is not complying with
6. What's the argument that Lohmeyer has to go with it?
7. Bower says when you agree to buy the house, you agree to go along with what you buy
8. Also says you take the property subject to all easements and covenants that run with the property
9. The covenant was not hidden - it was public, and you agreed to buy the house subject to all restrictions on record
10. Lohmeyer wins
11. If the title exposes the party to litigation it is unmarketable
12. Violation of zoning law makes it unmarketable
13. If you have to revamp things, it is not what Lohmeyer was purchasing in the first place
14. Two basic questions here
a. Does the of these provisions constitute encumbrances referred to in the property or restriction
b. Does the violation of these provisions encumber the title sufficiently to make it unmarketable
15. Covenant: or options
a. Regular contract, compiled -with covenant. Rescission? Yes.
b. Regular contract, violated covenant. Rescission? Yes (obviously).
c. Subject-to contract, violated covenant. Rescission? Yes.
d. Subject-to contract, complied-with covenant. Rescission? No.
16. Zoning ordinance
a. zoning ordinance: nearly unanimous view is that a complied-with rodinance is not an encumbrance, but a violated one is an encumbrance
b. It doesn’t matter whether the contract just says marketable, or subject to
c. How is this different from a covenant? Because even in a regular contract, zoning ordinance doesn’t allow rescission
d. Why would the law treat zoning and covenants differently?
17. In May 1949, Dr. K.L, Lohmeyer entered into a contract to buy from the Bowers lot number 37 in the Berkley Hills Addition to the city of Emporia
18. The abstract of title showed that the original subdivider of the Berkley Hills Addition had, in 1926, imposed a restrictive covenant on lot 37 requiring any house erected on lot 37 to be two stories in ehigh
19. Lot 37 had a one-story house on it
20. The abstract of title showed that the original subdivider of the Berkley Hills addition had, in 1926, imposed a restrictive covenant on lot 37 requiring any house erected on lot 37 to be two stories in height
21. Lot 37 had a one-story house on it
22. Dr. Lohmeyer gave the abstract of title to a lawyer to examine, and from the lawyer Dr. Lohmeyer learned that the city of Emporia had a zoning ordinance providing that no frame building could be erected within three feet of a side or rear lot line
23. The frame house on lot 37 was located within 18 inches of the north line of the lot in violation of the ordinance
24. The Bowers had, in 1946, moved the house , which had been built elsewhere, onto lot 37
25. When Dr. Lohmeeyr brought the zoning violation to the attention for Bowers, they offered to purchase and convey to Lohmeyer two feet along the entire north side of lot 37
26. Dr. Lohmeeyr refused their offer
27. Dr. Lohmeeyr brought suit to rescind the contract and demanded return of his earnest money
28. The Bowers answered, contesting Lohmeyer’s right to rescind, and by cross-complaint asked specific performance of the contrac
29. The trial court rendered judgment for the Bowers and decree specific performance of the contract
30. Dr. Lohmeyer appealed from that judgment
31. From what has been heretofore related, since resort to the contract makes it clear appellees agreed to convey the involved property with an abstract of title showing good merchantable title, free and clear of all encumbrances, it becomes apparent the all decisive issue presented by the pleadings and the stipulation is whether such property is subject to encumbrances or other burdens making the title unmerchantable and if so whether they are such as are accepted by the provision of the contract which reads subject however, to all restrictions and easements of record applying to this property
32. Decision of the foregoing issue can be simplified by directing attention early to the appellant’s position
33. Conceding he purchased the property subject to all restrictions of record he makes no complaint of the restrictions contained in the declaration forming a part of the dedication of Berkley Hills Addition nor of the ordinance restricting the building location on the lot but bases hsi right to rescission of the contract solely upon presently existing violations thereof
34. This, we may add, limited to restrictions imposed by terms of the ordinance relating to the use of land or the location and character of buildings that may be located thereon, even in the absence of provisions in the contract accepting them, must necessarily be his position for we are convinced, although it must be conceded there are some decisions to the contrary, the rule supported by the better reasoned decisions, indeed if not by the great weight of authority, is that municipal restrictions of such character, existing at the time of the execution of a contract for the sale of real estate, are not such encumbrances or burdens on title as may be availed of by a vendee to avoid his agreement to purchase on the ground they render his title unmerchantable
35. On the other hand there can be no question the rule respecting restrictions upon the use of land or the location and type of buildings that may be erected thereon fixed by covenants or other private restrictive agreements, including those contained in the declaration forming a part of the dedication of Berkley Hills Addition, is directly contrary or to one to which we have just referred
36. Such restrictions, under all the authorities, constitute encumbrances rendering the title to land unmerchantable
37. There can be no doubt regarding what constitutes a marketable or merchantable title in this jurisdiction
38. This court has been called on to pass upon that questioned on numerous occasions
39. Under the rule just stated, and in the face of facts such as are here involved, we have little difficulty in concluding that the violation of section 5-224 of the ordinances of the city of Emporia as well as the violation of the restrictions imposed by the dediciaton declaration so encumber the title to lot 37 as to expose the party holding it to the hazard of litigation and make such little doubtful and unmarketable
40. It follows, since, as we have indicated, the appellees had contracted to convey such real estate to appellant by warranty deed with an abstract of title showing good merchantable title, free and clear of all encumbrances, that they cannot convey the title contracted for and that the trial court should have rendered judgment rescinding the contract
41. This, we may add is so, notwithstanding the contract provides the conveyance was to be made subject to all restrictions and easements of record for, as we have seen, it is the violation of the restrictions imposed by both the ordinance and the dedication declaration, not the existence of those restrictions, that render the title unmarketable
42. The decision just announced is not without precedent or unsupported by sound authority
43. Finally appellees point to the contract which, it must be conceded, provides they shall have time to correct imperfections in the title and contend that even if it be held the restrictions and the ordinance have been violated they are entitled to time in which to correct those imperfections
44. Assuming, without deciding, they might remedy the violation of the ordinance by buying additional ground the short and simple answer to their contention with respect the violation of the restrictions imposed by the dedication declaration is that any changes in the house would compel the purchaser to take something that he did not contract to buy
45. Conclusions heretofore announced require reversal of the judgement with directions to the trial court to cancel and set aside the contract and render such judgement as may be equitable and proper under the issues raised by the pleadings
46. It is so ordered
x. Stambovsky v. Ackley
1. Stambovsky v. Ackley: homeowners create the reputation that their house is haunted; buyers from out of town want to back out after finding out. Grounds for recission?
a. Default in NY is caveat emptor; no duty to disclose (but cannot affirmatively misrepresent)
i. Exception here: no reasonable person would uncover a haunting in the inspection process (also, lol, “can’t deliver the house vacant” with ghosts in occupancy)
ii. Where the seller has created the condition which materially impairs value AND is unlikely to be discovered by prudent purchaser, non disclosure is basis for recission
2. Who you gonna call?
3. NU follows caveat emptor, but an exception:
a. Where a condition which has been created by the seller materially impairs the value of the contract and is peculiarly within the knowledge of the seller or unlikely to be discovered by a rpudent purchaser execerigins due care with respect other subject transaction, non disclosure constitutes a basis for rescission
4. For this exception to apply, the condition must be created by the buyer, determines the value, unlikely to be discovered
5. As a matter of law, the house is haunted
6. P, to his horror, discovered that the house he had recently contracted to purchase was widely reputed to be possessed by poltergeists, reportedly seen by D seller and members of her family on numerous occasions over the last nine years
7. P promptly commenced this action seeking rescission of the contract of sale
8. SC reluctantly dismissed the complaint, holding that P has no remedy at law in this jurisdiction
9. The unusual facts of this case, as disclosed by the record, clearly warrant a grant of equitable relief to the buyer who, as a resident of NY CIty, cannot be expected to have any familiarity with the folklore of the Village of Nyack
10. Not being a local, P could not readily learn that the home he had contracted to purchase is haunted
11. Whether the source of the spectral apparitions seen by D seller are parapsychic or psychogenic, having reported their presence in both a national publication (Reader’s Digest) and the local press (in 1977 and 1982, respectively), D is estopped to deny their existence and, as a matter of law, the house is haunted
12. More to the point, however no divination is required to conclude that it is D’s promotional efforts in publicizing her close encounters with these spirits which fostered the home’s reputation in the community
13. In 1989, the house was included in a five-home walking tour of Nyack and described in a November 27th newspaper article as a riverfront Victorian (with ghost)
14. The impact of the reputation thus created goes to the very essence of the bargain between the parties, greatly impairing both the value of the property and its potential for resale
15. The extent of this impairment may be presumed for the purpose of reviewing the disposition of this motion to dismiss the cause of action for rescission and represents merely an issue of fact for resolution at trial
16. While I agree with Supreme Court that he real estate broker, as agent for the seller, is under no duty to disclose to a potential buyer the phantasmal reputation of the premises and that, in his pursuit of a legal remedy for fraudulent mirepsreation against the seller, P hasn’t a ghost of a chance, I am nevertheless moved by the spirit of equity to allow the buyer to seek rescission of the contract of sale and recovery of his down payment
17. NY law fails to recognize any remedy for damages incurred as a result of the seller’s mere silence, applying instead the strict rule of caveat emptor
18. Therefore, the theoretical basis for granting relief, even under the extraordinary facts of this case, is elusive if not ephemeral
19. Applying the strict rule of caveat emptor to a contract involving a house possessed by poltergeists conjures up visions of a psychic or medium rounely accompanying the structural engineer and Terminix man on an inspection of every home subject to a contract of sale
20. It portends that the prudent attorney will establish an escrow account lest the subject of the transactions come back to haunt him and his client - or pray that his malpractice insurance coverage extends to supernatural disasters
21. In the interest of avoiding such untenable consequences, the notion that a hunting is a condition which can and should be ascertained upon reasonable inspection of htep remedies is a hobgoblin which should be exorcised form the body of legal precedent and laid quietly to rest
22. It has been suggested by a leading authority that the ancient rule which holds that mere nondisclosure does not constitute actionable misrepresentation finds proper application in cases where the fact undisclosed is patent, or the P has equal opportunities for obtaining information which he may be expected to utilize, or the D has no reason to think that he is acting under any misapprehension
23. However with respect to transactions in real estate, NY adheres to the doctrine of caveat emptor and imposes no duty upon the vendor to disclose any information concerning the premises unless there is a confidential or fiduciary relationship between the parties or some conduct on the part of the seller which constitutes active concealment
24. Normally, some affirmative misrepresentation or partial disclosure is required to impose upon the seller a duty to communicate undisclosed condition affecting the premises
25. Caveat emptor is not so all-encompassing a doctrine of common law as to render every act of nondisclosure immune from redress, whether legal or equitable
26. Where fairness and common sense dictate that an exception should be created, the evolution of the law should not be stifled by rigid application of a legal maxim
27. The doctrine of caveat emptor requires that a buyer act prudently to assess the fitness and value of his purchase and operates to bar the purchaser who fails to exercise due care for seeking the equitable remedy of rescission
28. It should be apparent, however, that the most meticulous inspection and search would not reveal the presence of poltergeists at the premises or unearth the properties' ghoulish reputation in the community
29. Therefore, there is no sound policy reason to deny P relief for failing to discover a state of affairs which the most prudent purchaser would not be expected to even contemplate
30. Where a condition which has been created by the seller materially impairs the value of the contract and is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care with respect to the subject transaction, nondisclosure constitutes a basis for rescission as a matter of equity
31. Any other outcome places upon the buyer not merely the obligation to exercise care in his curchase but rather to be omniscient with respect to any fact which may affect the bargain
32. No practical purpose is served by imposing such a burden upon a purchaser
33. To the contrary, it encourages predatory business practice and offends the principle that equity will suffer no wrong to be without a remedy
34. D’s contention that the contract of sale, particularly the merger or as is clause, bars recovery of the buyer’s deposit is unavailing
35. Even an express disclaimer will not be given effect where the acts are peculiarly within the knowledge of the party invoking it
36. Moreover, a fair reading of the merger clause reveals that it expressly disclaims only representations made with respect other physical condition of the remises and merely makes general reference to representations concerning any other matter or things affecting or relating to the aforesaid premises
37. As broad as this language may be, a reasonable interpretation is that its effect is limited to tangible or physical matters and does not extend to paranormal phenomena
38. Finally, if the language of the contract is to be construed as broadly as D urges to encompass the presence of poltergeists in the house, ti cannot be said that she has delivered the premises vacant in accordance with their obligation under the provisions of the contract rider
39. In the case at bar, defendant seller deliberately fostered the public belief that her home was possessed
40. Having undertaken to inform the public-at-large, to whom she has no legal relationship, about the supernatural occurrences on her property, she may be said to owe no elss a duty to her contract vendee
41. Where, as here, the seller not only takes unfair advantage of the buyer’s ignorance but has created and perpetuated a condition about which he is unlikely to even inquire, enforcement of the contract (in whole or in part) is offensive to the court’s sense of equity
42. Application of the remedy of rescission, within the bounds of the narrow exception to the doctrine of caveat emptor set forth herein, is entirely appropriate to relive the unwitting purchaser from the consequences of almost unnatural bargain
43. Accordingly, the judgement of the SC, NY County, entered April 9, 1990, which dismissed the complaint pursuant to CPLR 3211(a)(7), should be modified, on the law and the facts, and in the exercise of discretion, and the first causes of action seeking rescission of the contract reinstated without costs
44.  Dissent
a. If the doctrine of caveat emptor is to be discarded, it should be for a reason more substantial than a poltergeist
b. The existence of a poltergeist is no more binding upon the Ds than it is upon this court
xi. Johnson v. Davis
1. Court here says they are getting rid of caveat emptor for Florida
2. They don’t have to decide on that basis
3. Davis specifically made an affirmative misrepresentation
4. Johnson makes a deposit and then there is flooding everywhere in the house when he gets there
5. So court says it is time to move away from caveat emptor
6. Failure to disclose a material fact
7. It’s not in tune with times to undermine fair dealing with caveat emptor
8. The Davises entered into a contract to buy the Johnsons’ home for $310,000
9. The Johnsons knew that the roof leaked but they affirmatively represented to the Davises that there were no problems with the roof
10. After the Davises made a $31,000 deposit, the Johnosns vacated the home
11. Several days later, following a heavy rain, Mrs. Davis entered the home and discovered water gushing in form around the windows and from the ceiling in two rooms
12. The Davises brought an action for rescission of the contract and return of their deposit
13. The court held that the affirmative representation that the roof was sound was a false representation, entitling the Davises to rescind
14. Then the court turned to an alternative ground for the judgement
15. In determining whether a seller of a home has a duty to disclose latent material defects to a buyer, the established tort law distinction between misfeasance and nonfeasance action and inaction must carefully be analyzed
16. The highly individualistic philosophy of the earlier common law consistently imposed liability upon the commission of affirmative acts of harm, but shrank from converting the courts into an institution for forcing men to help one antheor
17. This distinction is deeply rooted in our case law
18. Liability for nonfeasance has therefore been slow to receive recognition in the evolution of tort law
19. In theory, the difference between misfeasance and nonfeasance, action and inaction is quite simple and obvious
20. However in practice it is not always easy to draw the line and determine whether conduct is active or passive
21. That is, whether failure to disclose a material fact is calculated to induce a false belief, the distinction between concealment and affirmative representation is tenuous
22. Both proceed form the same motives and are attended with the same consequences
23. Both are violative of the principles of fair dealing and good faith
24. Both are calculated to produce the same rules
25. And, in fact, both essentially have the same effect
26. Still there exists in much of our case law the old tort notion that there can be no liability for nonfeasance
27. The courts in some jurisdictions, including Florida, hold that where the parties are dealing at arm’s length and the facts lie equally open to  both parties, with equal opportunity of examination, mere nondisclosure does not constitute a fraudulent concealment
28. These unappetizing cases are not in tune with the times and do not conform with current notions of justice, equity and fair dealing
29. One should not be albet ot stand behind the impervious shield of caveat emptor and take advantage of another’s ignorance
30. Thus, the tendency of the more recent cases has been to restrict rather that nextend the doctrine of caveat emptor
31. The law appears to be working toward the ulae conclusion that full disclosure of all material facts must be made whenever elementary fair conduct demands it
32. The harness placed on the doctrine of caveat emptor in a number of other jurisdictions has resulted in the seller of a home being liable for failing to disclose material defects of which he is aware
33. Relying on Lingsch, the court concluded that the sellers knew of and failed to disclose latent material defects and thus were liable for fraudulent concealment
34. Numerous other jurisdictions have followed this view in formulating law involving the sale of homes
35. We are of the opinion, in view of the reasoning and results in Lingsch, Posner, and the aforementioned cases deciding in other jurisdictions, that the same philosophy regarding the sale of homes should also be the law in the state of Florida
36. Accordingly, we hold that where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer
37. This duty is equally applicable to all forms of real property, new and used
38. Thus, we find that the Johnsons’ fraudulent concealment entitles the Davises to the return of the deposit payment plus interest
39. We further find that the Davises should be awarded costs and fees
40. It is so ordered
41. Note 2
a. An increasing majority of states puts on the seller the duty to disclose all known defects, equating nondisclosure with fraud or misrepresentation
b. Caveat emptor is steadily being eroded
c. When the seller breaches this duty, the buyer can rescind the contract or sue for damages after the closing
d. What should the seller’s state of mind be for a buyer to maintain a successful action for nondislcsure?
e. In most states statutes have been enacted requiring the seller to deliver to prospective buyers a written statement disclosing facts about the property
f. The statues set forth detailed information forms
g. The forms vary, but the required disclosure may include known significant structural defects, soil problems, underground sewage or storage tanks, presence of hazardous material, alterations or prearis made without necessary permits, violations of building codes or zoning ordinances, and encroachments by neighbors
h. Some statutes apply only to residential sellers and not to sellers of commercial property
i. In each jurisdiction requiring disclosure, the defect must be material to be actionable
j. One of two tests of materiality is applied:
i. An objective test of whether a reasonable person would attach importance to it in deciding to buy; or
ii. A subjective test of whether the defect affects the value or desirability of the property to the buyer
k. In California, the seller must disclose, among other things, any neighborhood noise problems or other nuisances
42. Note 3
a. Partly in repsonse to cases findign seller liable for failing to dsiclsoe conditions that stigmatized proeprties, several states have enacted statutes shileding sellers form a failure to dislcose psychological or prejudical factors that might affect market alue, such as a murder within the house or that a former occupant died of AIDS
b. These statutes are known as stigma statutes
c. Consider common law or statutory rules modifying caveat emptor to require disclosure on the part of sellers of real property
d. Are they wealth-maximizing?
e. Under Megan’s Law, enacted in severl states, certain covicted sex offenders are required to register with a local polcie station
f. The local chief of police must notify the community of the registrant's presence in the community
g. Suppose that the seller is aware that a covnicted sex offeder is living in the vicinity
h. Must the seller disclose that information?
i. Does the seller or the broker have a duty to inquire at the local police station?
j. If so, is there a duty also to report discovered mass murderers and ordinary felons living nearby?
k. If the bueyr ahs a lawyer, the alwyer may write into the contract of sale a reuqiremtn that he selelr dislcose wiether the seller has been notifeid of any sex offender living nearby
xii. Alexander vs. McKnight note case
1. Pretty aggressive neighbors
2. Premature to get damages
3. But court gives an injunction to stop their behavior, and if they don’t stop then they will get damages
4. In Alexander v. McKnight, the McKnights were bad neighbors
5. In violation of subdivision covenants, they constructed a deck and two-story cabana in their backyard
6. They staged late-night basketball games, parked too many cars on their property, and, after complaints by neighbors, poured motor oil on the roof of their house
7. The Alexanders, who lived next door, sued for an injunction against the nuisances and for damages
8. The trial court enjoined all the objectionable behavior and awarded the axlanders $24,000 damages on this theory:
a. Since the Alexanders would have to disclose to prospective buyers that the McNights were difficult neighbors, the Alexanders’ property would sell for $24,000 less because of the McKnights’ conduct
9. On appeal, the appellate court agreed that the Alexanders would be legally required to disclose the offensive and noisy activities of the McNights, if the McKnights were still living in the neighborhood:
a. The fact that neighborhood contains an overly hostile family who delights in tormenting their neighbors with unexpected noises or unending parties is not a matter which will ordinarily come to the attention of a buyer viewing the property at a time carefully selected by the seller to correspond with an anticipated lull in the festivities
10. However, the court reversed the award of damages as premature
11. The court assumed that the McKnights would comply with the court order and cease the objectionable activity
12. If the McNights failed to comply or found other ways to offend their neighbors, so that he economic loss was not eliminated, the Alexanders could the neforce the existing judgment by an action for damages
13. In Shapiro v. Sutherland, the seller, who had had considerable trouble with a noisy family next door, checked no neighborhood noise problems on the statutory disclosure form
14. The court held the seller was liable to a subsequent buyer who was show the disclosure form and bought in reliance on it
15. Because of increasing litigation over seller’s failure to disclose, many residential sale contracts prepared by brokers contain a provision that any dispute or claim arising from failure to disclose shall be arbitrated and not sued upon
16. Is this enforceable?
17. Is it a contract of adhesion if contained in standard sale forms routinely signed by buyers with the broker's guidance?
18. May a purchaser waive his right to disclosure?
b. Deeds; Deed Warranties
i. Warranty: (general warranty deed)
1. Immediate warranties (statute of limitations runs on date of delivery of deed)
a. Covenant of Seisin: warrants he owns the estate he purports to convey
i. The grantor warrants that he owns the estate that he purports to convey
b. Covenant of Right to Convey: warrants he has the right to convey the property (similar to seisn, but some circumstances such as trustee holding legal title may forbid conveyance)
i. The grantor warrants that he has the right to convey the property
ii. In most instances this covenant serves the same purpose as the covenant of seisin, but it is possible for a person who has seisin not to have the right to convey (e.g., a trustee may have legal title but be forbidden by the trust instrument to convey it)
c. Covenant Against Encumbrances: warrants against mortgages, liens, easements, covenants, etc…
i. The grantor warrants that there are no encumbrances on the property
ii. Encumbrances include, among other items, mortgages, liens, easements, and covenants
2. Future warranties (statute of limitations begins at the time of “eviction” or when covenant is broken in the future):
a. Covenant of General Warranty: warrants he will defend against lawful claims & will compensate grantee for any loss grantee may sustain by assertion of superior title
i. The grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title
b. Covenant of Quiet Enjoyment: warrants the grantee will not be distrurbed in possession & enjoyment of property by assertion of superior title (often omitted due to similarity to general warranty)
i. The grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title
ii. This covenant is, for all practical purposes, identical with the covenant of general warranty and is often omitted from general warranty deeds
c. Covenant of Further Assurances: promise to execute any other documents required to perfect title conveyed
i. The grantor promises that he will execute any other documents required to perfect the title conveyed
3. Note: certain provisions may give seller the “right” to cure any issues found, with limits (see Lohmeyer)
4. Observe that the first three covenants are phrased in the present tense and are called present covenants
5. The last three covenants are phrased in the future tense and are called future covenants
6. The distinction is this:
a. A Present covenant is broken, if ever, at the time the deed is delivered
7. Either the grantor owns the property at that time, or he does not
8. Either there are existing encumbrances at that time, or there are none
9. A future covenant promises that the grantor will do some future act, such as defending against claims of third parties or compensating the grantee for loss by virtue of failure of title
10. A future covenant is not breached until the grantee or his successor is evicted from the property, buys up the paramount claim, or is otherwise damaged
11. The statute of limitations begins to run on a breach of a present covenant at the date of delivery of the deed
12. It begins to run on a future covenant at the time of eviction or when the covenant is broken in the future
ii. Type of Deeds: Currently in general use in the US are three types of deeds:
1. General warranty deed, special warranty deed, and quitclaim deed
2. General Warranty: warrants against all defects in the title, whether before or after the grantor took title
a. A general warranty deed warrants title against all defects in title, whether they arose before or after the grantor took tile
b. General warranty (most common) - warrants title against all defects in title, whether they arose before or after grantor took title
3. Special Warranty: warrants only against the grantor's own acts, not acts of others
a. A special warranty deed contains warranties only against the grantor's own acts but not the acts of others
i. Thus if the defect is a mortgage on the land executed by the grantor’s predecessors in ownership, the grantor is not liable
b. Special warranty warrants only against the grantor’s own acts, not the acts of others
4. Quitclaim Deed: No warranties - convey only whatever the grantor has (if any) (see Brown v. White)
a. A quitclaim deed contains no warranties of any kind
i. It merely conveys whatever title the grantor has, if any, and if the grantee of a quitclaim deed takes nothing by the deed, the grantee cannot sue the grantor
b. Quitclaim deed - no warranties, simply conveys whatever title grantor has, if any (Brown v. White)
5. Validity:
a. Must be signed by conveyor; forged deeds are invalid
b. Deed is valid as between original owner and subsequent owner once delivered
c. As to other parties, depends on state rules re: recording and notice (and facts of case)
6. Delivery:
a. Must be delivered with intent to transfer the right to title…
b. When has a deed transfer been made
c. Similar to the situation with a gift
d. Have to have a present transfer, delivery, and acceptance
e. Intent, delivery, and acceptance
f. To be effective, a deed must be delivered with the intent that it be presently operative
g. Delivery is rarely an issues in commercial transactions
h. Either the grantor hands the deed to the grantee upon receipt of the purchase price, or the grantor puts the deed in the hands of a third party (an escrow agent) who hands over the deed upon closing the transaction
i. In the first case, the grantor intends to make an immediate transfer of title to the grantee
j. In the second, the grantor intends to transfer title when all conditions are fulfilled
k. If there is an enforceable contract of sale, the escrow agent is the agent of both the grantor and grantee
l. The grantor cannot recall the deed from the agent
m. When the agent delivers the deed to the grantee, if necessary to carry out the parties' intent and do equity, the title of the grantee will relate back to the date the grantor handed the deed not the agent
n. By this fiction the rule that a will is required to pass title at death is avoided
o. Title is regarded as having been transferred to the grantee during the grantor's life
p. Problems involving delivery usually arise in donative transactions, to which we now turn our attention
q. Note: delivery without handing over
i. To deliver a deed of land, it is not necessary that the deed be handed over to the grantee
ii. Delivery means no more than an act that evinces an intent to be immediately bound by the transfer
iii. The act can be, of course, handing over the document to the grantee, but it can also be the grantor's declaration, express or implied, that he is bound by his deed
iv. The most common case of delivery without manual tradition arises when the grantor executes a deed and places it in a safe deposit box, usually with the thought that the grantee will take the land at the grantor's death
v. If the grantor intends to pass title or a future interest to the grantee now, there has been a delivery even though possession may be postponed until the grantor’s death
vi. On the other hand, if the grantor intends that no interest should arise until death, no delivery during life has taken place:
1. The deed cannot take legal effect at death because the grantor intended it to be a will, not a deed, and the instrument is not executed with two witnesses in accordance with the Statue of Wills
r. Sweeney
i. What are the parties trying to do? What is the effect of their transaction?
s. Rosengrant
t. What are the parties trying to do? What is the effect of their transaction?
7. Forgery and fraud
a. A forged deed is void
b. The grantor whose signature is forged to a deed prevails over all persons, including subsequent bona fide purchasers from the grantee who do not know the deed is forged
c. On the other hand, most courts hold that a deed procured by fraud is voidable by the grantor in an action against the grantee, but a subsequent bona fide purchaser form the grantee who is unaware of the fraud prevails over the grantor
d. The grantor, having introduced the deed into the stream of commerce, made it possible for a subsequent innocent purchaser to suffer loss
e. As between two innocent persons, one of whom must suffer by the act of the fraudulent third party, the law generally places the loss on the person who could have prevented the loss to the other
f. Deed is VALID as between original owner and subsequent owner once delivered
g. Turns on Delivery, not recording
h. Forged deed invalid; fraudulent may be valid
8. Estoppel By Deed
a. Suppose that a grantor conveys land to a grantee that the grantor does not own, and the grantor warrants the title tot heland
b. If the grantor subsequently acquires title to the and, the grantor is estopped to deny that he had title at the time of the deed and that title passed to the grantee
c. Since the grantee could sue the grantor on the warranty, when the grantor later acquired title, and compel the delivery of a new conveyance, the law eliminates the necessity of a lawsuit and automatically passes the subsequently acquired toile to the grantee
d. Estoppel by deed originated in cases involving warranty deeds, but it has been extended by courts to quitclaim deeds if the deed represents that the grantor had title
9. In the process of evolving one deed out of many, either because the scrivener was being paid by the word or the lawyer was overly cautious, all of the words of transfer used in earlier kinds of deeds were incorporated into one deed
10. A deed might contain this all-embracing language:
a. By these presents the grantor does give, grant, bargain, sell, remise, demise, release, and convey unto the grantee, and to his heirs and assigns forever, all that parcel of land described as follows
11. The great mass of these coupled synonyms are simply redundancies, furnishing opportunity for argument that something beyond synonymy was intended
12. Grant, bargain, and sell, as well as longer couplings, says this doyen of the plain language movement, is an archaic form, waiting only interment
a. Grant is sufficient
13. To wean lawyers away from verbosity, many states have by statute provided a short form of deed that may be used
14. The short form deed contains all the essential elements required in order for an instrument to be a conveyance:
a. Grantor, grantee, words of grant, description of the land involved, signature of the grantor, and, sometimes, attestation or acknowledgment
15. It is a matter of local custom whether statutory short form deeds or more elaborate instruments are used
iii. Sweeney v. Sweeney
1. Sweeney: trying to stiff the wife - transfer property to brother John (and record deed), who executes second deed back to first brother Maurice to be effective only upon his death; Marice continues living & profiting until death, wife sues John for share because Maurice died
a. Was the second deed back to Maurice from John delivered with intent? Yes
i. It was delivered; the conditional nature was no good - conditional deliveries must be through third party! Thus, Maurice was the rightful owner of property all along & the wife gets it
2. Husband owns the property, lives apart from his wife
3. Husband wants to give the deed to John
4. Maurice gives the deed to John, formally record that
5. Then John back to Maurice
6. Second deed not recorded
7. Both deeds are duly executed, court isn’t doubting the existence of either deed as a matter of fact
8. John takes both deeds and gives them to his attorney
9. The deeds burn
10. So which deed is operative? First or second?
11. If the deed back to Maurice is operative, the widow gets it
12. So the court first looks at the question if the deed back was delivered
13. They do find it was delivered
14. John continues to live there, continues to farm there
15. He’s in possession of it
16. The statement of purpose is if the brother predeceases him
17. It was delivered, and it was accepted
18. What’s the rule about conditional delivery?
19. Have to give through a third party for conditional delivery
20. There would be a lot of fraud if people could just hold onto these deeds until they want to
21. Or just say they were burned
22. So what else could they have done?
23. Maurice Sweeney, P’s intestate, hereinafter called Maurice, deeded his farm to his brother John M. Sweeney, hereinafter called John, and the deed was recorded
24. John deeded the property back to Maurice
25. The deed is unrecorded and was accidentally burned
26. The question to be decided is whether the second deed was delivered and if so, whether or not a condition claimed to be attached to the delivery is operative
27. The P is the widow and aminstratix of Maruice but had not lived with him for the twenty years preceding his death in September, 1938, at the age of seventy-three years
28. Maurice lived on a tract of land of some hundred and thirty-five acres which he owned in East Hampton, where he ran a tavern
29. Jon assisted him in running the tavern to some extent
30. On February 2, 1937, Maurice and John went to the town clerk’s office in East Hampton pursuant to an appointment made the preceding day
31. Maurice requested the town clerk to draw a deed of his East Hampton property to John and this was done
32. At the same time he requested that a deed be prepared from John to himself so that he Maruice, would be protected if John predeceased him
33. Both deeds were duly executed
34. The first was left for recording and the second was taken away by Maurice and never recorded
35. A week or two later Maruice took to John the recorded deed and a week or two after that took the unrecorded deed to John’s house
36. John kept both deeds and gave the second deed to his attorney after the institution of this action
37. It was destroyed when the latter’s office was burned
38. After the execution of the deeds, Maruice continued to occupy the property, apid the fixed charges, received the rents and exercised full dominion over it until his death
39. In April 1937, Maruice made a written lease to Ernest Myers of ap portion of the premises and on June 18, 1938, a written lease to Frank and Esther Fricke for twenty years
40. The first lsease is lost but he second was recorded
41. The defendant never collected any money from tenants or paid any fixed charges or prearis prior to the death of Maruice
42. On these facts the trial court concluded that there was no intention to make presente delivery of John’s deed to Maruice, that there was no delivery or acceptance thereof, that it was not intended to operate until John’s death and rendered judgment for the D
43. This deed was, in effect, manually delivered
44. Maruice continued to occupy the property and exercised ful dominion over it without interference by John
45. It follows that all the essential of a good delivery were present unless there is something in the contentions of John which defeats this result
46. He claims that there was no intention on his part to make present delivery
47. It is, of course, true that physical possession of a duly executed deed is not conclusive proof that it was legally delivered
48. This is so under some circumstances even where there has been a manual delivery
49. Delivery must be made with the intent to pass title if it's to be effective
50. The deed having been in effect actually delivered to Maruice, the execution of the attestation clause was prima facie proof that the deed was delivered
51. There is a rebuttable presumption that the grantee assented since the deed was beneficial to him
52. No fact is found which militates against this presumption
53. Where deeds are formally executed and delivered, these presumptions can be overcome only be evidence that no delivery was in fact intended
54. The only purpose in making the deed expressed by either party was the statement by Maruice that it was to protect him in case John predeceased him
55. Since this purpose would have been defeated had there been no delivery with intent to pass title, this conclusively establishes the fact that there was a legal delivery
56. The D next claims that if there was a delivery, it was on condition and that he condition (the death of John before that of Maruice) was not and cannot be fulfilled
57. This claim is not good because the delivery was to the grantee
58. A conditional delivery is and can only be made by placing the deedi the hands of a third person to be kept by him until the happening of the event upon the happening of which the deed is to be delivered over by the third person to be grantee
59. Conditional delivery to a grantee vests absolute tile in the latter
60. As is pointed aout in the Loughran case, supra, this is one of the instances where a positive rule of law may defeat the actual intention of the parties
61. The safety of real estate titles is considered more important than the unfortunate results which may follow the application of the rule in a few individual instances
62. To relax it would open the door wide to fraud and the fabrication of evidence
63. Although the doctrine has been criticized, no material change has been noted in the attitude of the courts in this country
64. The finding does not support the conclusion
65. The finding shows a delivery and, even if a conditional delivery is assumed, the condition is not good for the reasons stated
66. Since a new trial is necessary, the one ruling on evidence made a ground of appeal is noticed
67. The town clerk was permitted to testify to certain statements made by Maurice when the deed was drafted
68. Parol evidence is not admissible to vary the terms of the deed but may be received to show the use that was to be made of it
69. The ruling was correct as showing the circumstances surrounding delivery
70. Where is errors and a new trial is ordered
71. The Sweeney case represents the prevailing view, though there are two other solutions courts have reached
a. No delivery
i. When the deed is handed over to the grantee but the extrinsic evidence shows that the deed is to take effect at the death of the grantor, a few courts have held that there is no delivery and that the transfer is testamentary and void
b. Delivery good and condition enforced
i. Chillemi v. Chillemi rejected the Sweeney rule, on particularly compelling facts
ii. The court upheld the oral conditions and annulled the deed, saying:
1. The ancient rule that the mere transfer of a deed from the grantor to the grantee overrides the grantor’s explicit declaration of intention that he deed shall not become operative immediately is a relic of the primitive formalism which attached some peculiar efficacy to the physical transfer of the deed as a symbolical transfer of the land
2. But there is actually no logical reason why a deed should not be held in escrow by the grantee as well as by any other person
3. After all, conditional delivery is purely a question of intention, and it is immaterial whether the instrument, pending satisfaction of the condition, is in the hands of the grantor, the grantee, or a third person
4. After the condition is satisfied, there is an operative conveyance which is considered as having been delivered at the time of the conditional delivery, for the reason that it was then that it was actually delivered, although the ownership does not pass until the satisfaction of the condition
iii. Blancett v. Blancett rejects a per se rule against conditional deliveries of deeds
iv. Instead the court holds that physical delivery creates a rebuttable presumption of a recent transfer
iv. Rosengrant v. Rosengrant
1. Rosengrant: trying to arrange for their nephew to take ownership when they die; manually deliver, and have the banker keep the deed for them. Problem:
a. They kept a right of retrieval which meant they could revoke, showing lack of intent to give right of title at the time of delivery (the envelope had both names on it)
i. They wanted to avoid probate - should have established a revocable trust!
2. Safety deposit box case
3. Jay rosengrant is appealing the trial court's determination
4. The court says the deliver wasn’t good in this situation
5. Jay didn’t go on the property and live there, no intent for him to live there
6. What else is wrong with the transfer?
7. Have to have the intent to make an irrevocable transfer
8. Can’t take it back
9. The ability to have exclusive control is critical
10. This is an appeal by J.W. (Jay) Rosengrant form the trial court’s decision to cancel and set aside a warranty deed which attempted to vest title in him to certain property owned by his aunt and uncle, Mildred and Harold Rosengrant
11. The trial court held the deed was invalid for want of legal delivery
12. We affirm that decision
13. Harold and Mildred were a retired couple living on a farm southeast of Tecumseh, Oklahoma
14. They had no children of their own but had six nieces and nephews through Harold’s deceased brother
15. One of these nephews was Jay Rosengrant
16. He and his wife lived a short distance from Harold and Mildred and helped the lederly couple from time to time with their chores
17. In 1971, it was discovered that Mildred had cancer
18. In July, 1972, Mildred and Harold went to Mexico to obtain Lactrile treatments accompanied by Jay’s wife
19. Jay remained behind to care for the farm
20. Shortly before this trip, on June 23, 1972, Mildred had called Jay and asked him to meeter her and Harold at Farmers and Merchants Bank in Tecumseh
21. Upon arriving at the bank, Harold introduced Jay to this banker, J.E. Vanlandengham, who presented Harold and Mildred with a deed to their farm which he had prepared according to their instructions
22. Both Harold and Mildred signed the deed and informed Jay that they were going to give him the place, but that they wanted Jay to leave the deed at the bank with Mr. Vanlandengham and when something happened to them, he was to take it to Shawnee and record it and it would be theirs
23. Harold personally handed the deed to Jay to make this legal
24. Jay accepted the deed and then handed it back to the banker who told him he would put it in an envelope and keep it in the vault until he called for it
25. In July, 1974, when Mildred’s death was imminent, Jay and Harold conferred with an attorney concerning the legality of the transaction
26. The attorney advised them it should be sufficient but if Harold anticipated problems he should draw up a will
27. In 1976, Harold discovered he had lung cancer
28. In August and December, 1977, Harold put $10,000 into two certificates of deposit in joint tenancy with Jay
29. Harold died January 28, 1978
30. On February 2, Jay and his wife went to the bank to inventory the contents of the safety deposit box
31. They also required the envelope containing the deed which was retrieved from the collection file of the bank
32. Jay went to Shawnee the next day and recorded the deed
33. The petition to cancel and set aside the deed was filed February 22, 1978, alleging that the deed was void in that it was never legally delivered and alternatively that since it was to be operative only upon recordation after the death of the grantors it was a testamentary instrument and was void for failure to comply with the Statue of Wills
34. The trial court found the deed was null and void for failure of legal delivery
35. The dispositive issue raised on appeal is whether the trial court erred in so fuling
36. We hold it did not and affirm the judgement
37. The facts surrounding the transaction which took place at the bank were uncontroverted
38. It is the interpretation of the meaning and legal result of the transaction which is the issue to be determined by this court on appeal
39. In cases involving attempted transfers such as this, it is the grantor's intent at the time the deed is delivered which is of primary and controlling importance
40. It is the function of this court to weigh the evidence presented at trial as to grantor’s intent and unless the trial court's decision is clearly against the weight of the evidence, to uphold that finding
41. The grantor and banker were both dead at the time of trial
42. Consequently, the only testimony regarding the transaction was supplied by the grantee, Jay
43. When the deed was retrieved, it was contained in an envelope on which was typed: J.W. Rosengrant or Harold H. Rosengrant
44. The import of the writing on the envelope is clear
45. It creates an inescapable conclusion that the deed was, in fact, retrievable at any time by Harold before his death
46. The bank teller’s testimony as to the custom and usage of the bank leaves no other occlusion but that at any time Harold was free to retrieve the deed
47. There was, if not an expressed, an implied agreement between the banker and Harold that the grant was not to take effect until two conditions occurred - the death of both grantors and the coordination of the deed
48. In support of this conclusion conduct relative to the peroty is significant and was correctly considered by the court
49. Evidence was presented to show that after the deed was filed Harold continued to farm, use and control the property
50. Further, he continued to pay taxes on it until his death and claimed it as his homestead
51. Grantee confuses the issues involved herein by relying upon ngrantors’ goodwill toward him and his wife as if it were a controlling factor
52. From a fair review of the record it is apparent Jay and his wife were very attentive, kind and helpful to his elderly couple
53. The donative intent on the part of grantors is undeniable
54. We believe they fully intended to reward Jay and his wife for their kindness
55. Nevertheless, where a grantor delivers a deed under which he reserves a right of retrieval and attaches to that deliver the condition that the deed is to become operative only after the death of grantors and further continues to use the property as if no transfer had occurred, grantor’s actions are nothing more than an attempt to employ the deed as if it were a will
56. Under Oklahoma law this cannot be done
57. The ritualistic delivery of the deed to the grantee and his redelivery of it to the third party for safekeeping created under these circumstances only a symbolic delivery
58. It amounted to a pro forma attempt to comply with the legal aspects of delivery
59. Based on all the facts and circumstances the true intent of the parties is expressed by the notation on the envelope and by the later conduct of the parties in relation to the and
60. Legal delivery is not just a symbolic gesture
61. It necessarily carries all the force and consequence of absolute, outright ownership at the time of delivery of it is not delivery at all
62. The trial court interpreted the envelope literally
63. The clear implication is that grantor intended to continue to exercise control and that the grant was not to take effect until such time as both he and his wife had died and the deed has been recorded
64. From a complete review of the record and weighing of the evidence we find the trial court's judgment is not clearly against the weight of the evidence
65. Costs of appeal are taxed to appellant
66. Concurrence
a. In a dispute of this kind dealing with the issue of whether an unrecorded deed placed in the custody of a third party is a valid conveyance to the named grantee at that time or is deposited for some other reason, such as in trust or for a testamentary prusoe, the fact finder often has a particularly tough job trying to determine what the true facts are
b. The law, on the other hand, is relatively clear
c. A valid in praesenti conveyance requires two things:
i. Actual or constructive delivery of the deed to the grantee or to a third party; and
ii. An intention by the grantor to divest himself of the conveyed interest
d. Here the trial judge found there was no delivery despite the testimony of Jay Rsoengrant to the contrary that one of the grnaotrs handed the deed to him at the suggestion of banker J.E. Vanlandengham
e. So the question is, was the trail court bound to find the facts to be as Rsoengrant stated? In my opinion it was not for several reasons
f. Of the four persons present at the bank meeting in question only Rosengrant survis which, when coupled with the self-serving nature of the nephew's statements, served to cast a suspicious cloud over his testimony
g. And this, when considered along with other circumstances detailed in the majority opinion, would have justified the fact finder in disbelieving it
h. I personally have trouble with the delivery testimony in spite of the apparent corroboration of the lawyer, Jeff Diamond
i. The only reasons I can see for Vanlandengham suggesting such a physical delivery would be to assure the accomplishment of a valid conveyance of the property at that time
j. But if the grantors intended that then why did they not simply give it to the named grantee and tell him to record it?
k. Why did they go through the delivery motion in the presence of Vanlandengham and then give the deed to the banker?
l. Why did the banker write on the envelope containing the deed that it was to be given to either the grantee or a grantor?
m. The fact that he grantors continued to occupy the land, apid taxes on it, offered to sell it once and otherwise treated it as their own justifies an inference that they did not make an actual delivery of the deed to the named grantee
n. Or, if they did, they directed that it be left in the custody of the banker with the intent of reserving a de facto life estate or of retaining a power of revocation by instructing the banker to return it to them if they requested it during their lifetimes or to give it to the naemd grantee upon their deaths
o. In either case the deed failed as a valid conveyance
p. I therefore join in affirming the trial court's judgment
67. Revocable trusts
a. Harold and Mildred Rosengrant wanted to avoid probate
b. They thought they could accomplish their plan without a will
c. They failed
d. What should they have done?
e. They should have established a revocable trust of their farm
f. A revocable deed of land may be invalid, but a revocable trust is valid in all states
g. Here’s how it works:
i. Harold and Midlred sign a declaration of trust providing that they hold their farm in trust, retaining the right to possession and to all rents and profits of the farm for their joint lives and the life of the survivor, and on their deaths the title to the farm is to pass to Jay
ii. They also retain the right to revoke the trust and reclaim legal title for themselves
iii. They need not deliver the trust instrument to Jay, but should keep in in a secure place
iv. Harold and Mildred do not have to record the trust instrument in the county recorder’s office, but recordation is convincing evidence that hey intend the trust instrument to be effective
v. Once Harold and Mildred have signed the trust instrument with the intent of creating a trust, the legal title to the frame is held by Harold and Midlred as trustees
vi. The equitable or beneficial interests are:
1. Life estate in Harold and Mildred for the life of the survivor, reamidner in Jay upon their deaths
vii. Since they have retained a power of revocation, at any time during their lives they can change their minds and revoke the trust
viii. The trust instrument may also provide that the survivor can revoke the trust
h. The revocable trust avoids probate because Jay need not go to probate court to et legal title changed to him at the deaths of Harold and Mildred
i. Probate is necessary only when the beneficiary is not entitled to property under some valid inter vivos instrument and must be legal title changed to the beneficiary at the owner’s death
j. Jay’s document of title is the trust instrument, which he can record after the deaths of Harold and mildred if the have not recorded it during their lives
k. Why is a revocable trust voidable whereas, in some jurisdictions, a revocable deed is not?
l. At law, courts focus on whether the deed has been delivered and whether the grantor has lost dominion and control
m. In equity, to create a valid trust (revocable or irrevocable), the grantor need only manifest an intent to create a trust and, if land is involved, sign a written instrument to satisfy the Statute of Frauds
n. Delivery of a declaration of trust is not required if the grantor is the trustee
o. A revocable trust functions very much like a will, but avoids probate
p. Revocable trusts are popular with people who want to pass property at death without the cost, delay, and publicity of probate
q. In 2009, the Uniform Law Commissioners approved the Uniform Real Property Transfer on death Act
r. At least six states have enacted the provision
v. Brown v. Lober
1. Brown v. Lober: (warranty suit): Land purchased without knowledge the mineral rights were already granted to someone else (⅔ interest in the original grantor). They try to sell the mineral rights but found out they only own ⅓, some 17 years later!)
a. Bost had taken the land with the grant of ⅔ mineral rights, conveyed about 10 years later to Brown with “no exceptions”; they sued the executor of his estate for breach of the deed
b. The Covenant of Seisin statute of limitations is 10 years in this jdx; they are trying to “extend” the covenant of quiet enjoyment in a way; but they have not been distrubed of possessory interest in any way by claim of superior title!
i. Until someone interferes, there can be no constructive eviction. Can’t sue for breach of a future covenant that hasn’t yet been breached.
2. What kind of warranties are in the deed?
3. There are different types of warranties
4. Grantor warrants that there are no encumbrances on the property
5. Warranty of general warranty
6. Grantor warrants against lawful claims and compensate grantor
7. Check out the list of the 6 warranties from the book
8. There is a difference between a present and future covenant
9. First conveyance of 80 acres of land to the Bosts
10. Bosts convey to someone else, who convey to the Browns
11. Browns want to sell minerals to a mining company
12. Mining company comes back and says there is a problem
13. Mining company points out that Browns only own ⅓ of what they thought they owned
14. Browns say they have a general warranty deed, doesn’t mention anything about reserving the mining rights
15. Bosts are dead, so Browns go after the head of the Bosts estate
16. But the Bosts have a problem
17. Statute of limitations has run on the present covenants
18. Too late now, past 10 years
19. So they try and use their future covenants
20. What’s the problem with exercising future covenants?
21. No one has come in to assert a right over the ⅔ mineral interest, so they can’t assert the right to quiet enjoyment
22. No one has interfered with their quiet enjoyment, since the mineral company is only getting the ⅓ interest
23. ⅔ interest is vacant
24. 1947 - owner of 80 acre tract conveys to the Bosts, reserving two-third of the minerals
25. 1957 - Bosts convey to the Browns by general warranty deed containing no exceptions
26. 1974 - the Browns contract to sell mineral rights to Consolidated Coal for $6,000
27. Consolidated finds Browns do not own two-thirds, renegotiate sale of Browns’ one third for $2,000
28. Who is being sued by Brown and on what basis?
29. Why do the Browns lose?
30. In 1947, the owner of 80 acres of land conveyed it to William and Faith Bost, reserving a two-thirds interest in the mineral rights
31. In 1957, the Boats conveyed the 80-acre tract to James R. Brown and his wife by a general warranty deed contains no exceptions
32. In 1974, the Browns contracted to sell the mineral rights to Consolidated Coal Co. for $6,000, but upon finding that the Browns owned only one-third of the mineral rights the parties had to renegotiate the contract to provide for payment of $2,000 for one-third of the mineral right
33. Sthe prior grantor had never made any attempt to exercise his mineral rights
34. The 10-year statute of limitations barred a suit in the present covenants, so the Browns sued the executor of the Bosts, who had died, seeking $4,000 damages for breach of the covenant of quiet enjoyment
35. The TC ruled in favor of the D
36. The appellate court reversed, and the case is now before the Illinois SC
37. The question is whether Ps have alleged facts sufficient to constitute a constructive eviction
38. They argue that if a covenantee fails in his effort to sell an interest in land because the discovers that he does not own what his warranty deed purposted to convey, he has suffered a constructive eviction and is thereby entitled to bring an action against his grantor for breach of the covenant of quiet enjoyment
39. We think that the decision of this court in Scott v. Kirkendall is controlling on this issue and compels us to reject Ps’ argument
40. While Ps went into possession of the surface area, they cannot be said to have possessed the subsurface minerals
41. Possession of the surface doesn ot carry possession of the mineral
42. To possess the mineral leste, mone must undertake the actual removal thereof from the ground or do such other act as will apprise the community that such interest is in the exclusive use and enjoyment of the claiming party
43. Since no one has, as yet, udnertaken to remove the oal or otherwise mainfested a clear intent to exclusively possess the mineral estate, it must be concluded that he subsurface state is vacant
44. As in Scott, Ps could at any time have taken peaceable possession of it
45. They have in no way been prevented or hindered from the enjoyment of the possession by any one having a better right
46. Accordingly until such time as one holding a paramount title interferes with Ps’ right of possession (e.g., by beginning to mime the coal), there can be no constructieve evecito nand, therefore, no breach of the covenant of quiet enjoyment
47. What Ps are apparently attempting to do on this appeal is to extend the protection afforded by the covenant of quiet enjoyment
48. However, we decline to expand the historical scope of this covenant to provide a remedy where another of the covenants of title is so clearly applicable
49. The covenant of seisin, unquestionably, was breached when the Bosts delivered the deed to Ps, and Ps then had a causes of action
50. However, despite the fact that it was a matter of public record that there was a reservation of a two-thirds interest in the mineral rights in the earlier deed, Ps failed to bring an action for breach of the covenant of seisin with the 10-year period following delivery of the deed
51. The likely explanation is that Ps had not secured a title opinion at the time they purchased the property
52. Ps’ oversight, however ,does not justify us in overruling earlier decisions in order to recognize an otherwise premature cause of action
53. The mere fact that Ps’ original contract with Consolidated had to be modified due to their discovery that paramount tile to two-thirds of the subsurface minerals belonged to another is not sufficient to constitute the constructive eviction necessary to a breach of the covenant of quiet enjoyment
54. Accordingly, the judgment of the appellate court is reversed, and the judgement of the circuit court of Montgomery Court is affirmed
55. Note 2
a. Suppose that the buyer has knowledge of an encumbrance on the property when he accepts a general warranty deed
b. Is the covenant against encumbrances breached?
i. There is considerable conflict among the authorities as to whether or not a visible or known easement is expected from a covenant against encumbrances
ii. A distinction is made in some cases between encumbrances which affect the title and those which simply affect the physical condition of the land
iii. In the first class, it universally held that the encumbrances are included in the covenant, regardless of the knowledge of the grantee
iv. Those encumbrances relating to physical conditions of the property have, in many instances, been treated as excluded from the covenant
v. Some of these cases are decided upon the theory that, whenever the actual physical conditions of the ealty are apparent, and are in their nature permanent and irremediable, such condition are within the contemplation of the parties when contracting, and are therefore not included in a general covenant against encumbrances
vi. There seems to be a tendency toward the proposition that certain visible public easements, such as highways and railroad rights of way, in open and notorious use at the time of the conveyance, do not breach a covenant against encumbrances
vii. However, it still seems to be the general rule, particularly in those cases involving private rights of way, that an easement which is a burden upon the estate granted and which diminished its value constitutes a breach of the covenant against encumbrances in the deed, regardless of whether the grantee had knowledge of its existence of that it was visible and notorious
viii. Certainly, if the deed contains anything which would indicate that a known encumbrance was not intended to be within the covenant, the purchase cannot complain that such an encumbrance was a breach of the covenant
ix. However, with the possible exception of public easements that are apparent and in their nature permanent and irremediable, mere knowledge of the encumbrance is not sufficient to exclude it from the operation of the covenant
x. The intention to exclude an encumbrance should be manifested in the deed itself, for a resort to oral or other extraneous evidence would violate settled principles of law in regard to deeds
c. Future Interests; Recording Acts
i. Between buyer and seller - at closing and after
1. Sales contract merges with the deed, suits are on deed warranties NOT the contract (unless contract explicitly states that certain provisions nsruvie closing)
2. As between buyer and seller, proceed post closing under deed
3. Other ways buyers protect interests?
a. Title search, insurance
4. But what about conflicts with other parties?
5. What if the seller conveyed to multiple parties and then skipped town?...
ii. Notice:
1. Actual
a. Actual notice arises where one is personally aware of a conflicting interest in real property, often due to another’s possession of the property
2. Constructive - notice that the law deems you to have regardless of your actual knowledge
a. Record notice (if interest properly recorded, purchaser charged with notice even without actual)
i. Record notice consists of notice one has based on properly recorded instruments
b. Inquiry notice (facts that would cause a reasonable person to make inquiry into possible existence of an interest)
i. Inquiry notice is based on facts that would causes a reasonable person to make inquiry into the possible existence of an interest in real property
iii. Recording: Deeds, mortgages, leases (greater than 1 year), options to sell, Lis Pendens (notice of pending action), wills, judgment liens, judgments affecting title are all recorded
1. Problem - conflicting title claims:
a. Multiple conveyances of present possessory interest - deed good as between conveyor and conveyee but as between the third parties?
b. Possessory estate vs. non-possessory interest
c. Creditors
d. Recording statutes only protect a bona fide purchaser
i. Under common law, first in time = first in right
ii. Recording statutes reverse some of the CL assumptions; when, if ever, does subsequent purchaser (for value) prevail in dispute?
1. They protect a bona fide purchaser meeting 3 criteria:
a. Purchased in good faith
b. For value
c. Without notice (usually)
2. Types:
a. Race Statute: notice irrelevant - whoever records first, wins
i. Under a race statute, as between successive purchasers of Blackacre, the person who wins the race to record prevails
ii. Whether a subsequent purchaser has actual knowledge of the prior purchaser’s claim is irrelevant
iii. The virtue of a race statue for the title searcher is that it limits inquiry into matters off the record
iv. The question of who knew what, which is often difficult to ascertain and harder to prove, is no relevant
v. Transfer of title is more efficient where off-record inquiries are eliminated
vi. Race statutes applicable to conveyances generally exist today only in Louisiana and North Carolina
vii. A few other states have race statutes applicable to mortgages, but notice or race-notice statutes for deeds
b. Notice Statute: subsequent bona fide purchaser prevails if she had no notice (incentivize initial purchaser to record)
i. It developed from judicial decisions interpreting race statues
ii. Early in the nineteenth century some courts held that if a subsequent purchaser had notice of a prior unrecorded instrument, the purchaser could not prevail over the prior grantee, for such would work a fraud on the prior grantee
iii. In time, legislatures amended the statutes to reflect the judicial interpretation
iv. In addition to protecting only subsequent purchaser without notice, a notice statute differs from a race statute in another respect
v. A race statue protects a subsequent purchaser only if the subsequent purchaser records first
vi. A notice statute protects a subsequent purchaser against prior unrecorded instruments even though the subsequent purchaser fails to record
vii. The virtue of a notice statue is its fairness as between two conflicting claimants, but inasmuch as the question of whether the subsequent purchaser has notice depends on facts not on record, notice statute are less efficient than race statues
c. Race-Notice Statute: hybrid; subsequent purchaser prevails if they had no notice & record first
i. While race statute is efficient and really incentives recording, it risks malice & fraud. Notice balances this out a bit…
ii. Does NOT protect donees - only BFP
iii. Under a race-notice statute a subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser:
iv. Is without notice fo the prior instrument; and
v. Records before the prior instrument is recorded
vi. The race-notice statute incorporates features of both a notice statue and a race statue
vii. The virtues of a race-notice statute, compared to a race or notice statue, are debatable
viii. It has been suggested that a race-notice statute tends to eliminate lawsuits turning on extrinsic evidence about which deed was delivered first
ix. The first to record wins
x. It has also been suggested that a race-notice statute is preferable because, by punishing non recording, it provides motivation  to record, making the public records complete
xi. About half the states have notice statues, and half have race-notice statutes
3. Shelter rule: if O -> A, then O -> B without notice, and B records first, then A records, and B -> C (with knowledge), C gets the security of B’s superior right over A, steps into their shoes. Without notice, they might win just by virtue of being a subsequent purchaser anyway.
2. Today, in every American state, statutes provide for land title records to be maintained by the county recorder (or other equivalent public official) in each county
3. The land title records include copies of documents filed with the records and indexes to these copied documents (the original document presented for recordation is copied by the recorder and returned to the grantee)
4. Increasingly, jurisdictions are computerizing their land records, although the practice has only begun to affect the law of title
5. The recording acts generally do not affect the validity of a deed or other instrument
6. A deed is valid and good against the grantor upon delivery without recordation
7. The recording system serves other functions
a. First, it establishes a system of public recordation of land titles
i. Anyone - creditor, tax collector, ortespecitve purchaser, or just plain curious - can ascertain who owns land in the county by searching the records
b. Second, the recording system preserves in a secure place important documents that, in private hands, may be easily lost or misplaced
i. In most states copies of documents can be admitted directly into evidence in judicial proceedings, without producing or account for the original
ii. In other states, the recorded copy can be admitted, but only after showing why the original cannot be produced
iii. In order to increase the reliability of the public records, statutes typically require that a deed be acknowledged before a notary public or other public official before it is entitled to recordation
8. Recording statutes often specify what instruments can be recorded, but generally any kind of deed, mortgage, lease, option, or other instrument creating or affecting an interest in land can be recorded
9. A judgment or decree affecting title to land can also be recorded
10. Prior to judgment in lawsuit affecting title to real property, any party may record a lis pendens (notice of pending action), which will effectively put subsequent claimants on notice of the licma being litigated
11. In addition, wills and affidavits of heirship of an intestate are netield to be recorded
12. Finally, recording acts have the function of protecting purchasers for value and lien creditors against prior unrecorded interest
13. At common law, as between successive grantees, property of tile was determined by prior in time of conveyance
14. The theory was that once the grantor conveyed his interest o a grantee, the grantor no longer had an interest to convey to any subsequent grantee
15. The recording acts in general have adopted and broadened the equitable doctrine of bona fide purchaser
16. Under the recording acts, a subsequent bona fide purchaser is protected against prior unrecorded interest
17. Thus a purchaser of property will want to search the records to make sure that there are no adverse prop recorded climas, and a purchaser records his deed in order to prevent a subsequent purchaser from a previous owner form prevailing over him
18. But remember, the common law rule of prior in time, prior in effect, continues to control unless a person can qualify for protection under the applicable recording act
19. The Indexes
a. It is impossible for a buyer of land to search out and find all the interests in a particular tract of land without using an index to the thousands, or millions, of documents field in the recorder's office
b. There are two types of indexes currently used in the US:
i. Tract index; and
ii. Grantor-grantee index
c. Both are useful in searching title
d. Public tract indexes, indexing documents by a parcel identification number assigned to the particular tract, do not exists in most states
e. The primary obstacle to establishing public tract indexes was the fact that early deeds in eastern states described land by metes and bounds
f. No short formula as available by which a tract of land could be describe
g. This obstacle remains today where land has not been subdivided and covered by subdivisions tract numbers, or conveyed by reference to a govenrmetn survey, or, in recent years, has not acquired a parcel identification number in localities where such numbers are available
h. The most common method of indexing is the grantor-grantee system
i. Under this system separate indexes are kept for grantors and grantees
j. In the grantor index all instruments are indexed alphabetically and chronologically under the grnator’s surname
k. In the grantee index all instruments are indexed under the grantee’s surname
l. There may also be separate grantor and grantee indexes for each type of instrument - one index for deeds, one for mortgages, one for wills, one for liens, and so on
m. er comprehensively to all the volumes indexing grantors
n. Similarly, the term grantee index refers to all volumes indexing grantees
o. The reference in the index to a document sets forth its essentials:
i. The granotor, the grantee, description of the land, kind of instrument, date of recording, and volume and page numbers where the instrument can be found set forth in full
p. The title searcher must, of course, examine the complete instrument
q. The index is merely a helpful method of locating the instrument among the many volumes in the recorder’s office
r. How to search title
i. You will more easily comprehend the issues arising under the recording system if you understand how title is searched in the grantor-grantee indexes
ii. The best way to learn is by doing, and we recommend that you go to the courthouse in york county and search the title of your parents’ house, the apartment where you are living, or some other property you are interested in
iii. The records are public, and employees in the recorder’s office in most localities are quite helpful in giving a law student a start
iv. Barring a personal search, you will have to learn from the following description
v. Searching title bears some resemblance to what the genealogist does in establishing kindred
vi. First, trace backward for ancestors, and then under each ancestor fill in the names and relationships of his or her descendants
vii. Similarly, in searching title you go backward in time to an acceptable source or root of title, then search forward from that source
viii. Since you sue the grantee index to search backwards and the grantor index to search forward, both indexes must be searched
ix. Assume that a man named Dubek is selling to your client a tract of land called Blackacre
x. Since you want to find out how Dubek received title, you look in the grantee index under Dubek’s name form the present time backward until you find a deed to Dubek form, let us say, Cotter in 1977
xi. By running each grantee’s name back through the grantee index you can discover htep receding source of tile (the grantor) of each person who purports to own Blackacre
xii. Suppose you run the grantee index back to 1900, which is as far as you deem necessary, and you find that in 1900 record title was in Oliver
xiii. Now you must switch to the grantor index and search that index forward in time under the name of each grantor (rember, you have ascertained the names of each grantor by running the grantee index)
xiv. You start with Oliver in the year 1900
xv. You look under Oliver’s name in 1900, 1901, 1902, and so forth, until you find a deed from Oliver to Anderson, executed and recorded in 1915
xvi. Having found that Oliver parted with record title to Blackacre in 1915, you stop looking under Oliver's Name and start, with the volume for 1915, looking under the name of Anderso not find the first deed out from Anderson
xvii. You find, in 1952, the deed from Barker to Cotter, which was executed and recorded on the same day in 1952
xviii. You next run Cotter’s name in the grantor index form 1952 until you find the deed from Cotter to Dubek, executed and recorded in 1977
xix. Finally you run Dubek’s name in the grantor index from 1977 to the present
xx. As you can see, you have discovered a chain of title
xxi. In running the grantor index under Oliver’s name from 1900 to 1915 (to the first deed out, to Anderson) you pick up any mortgages given by Oliver, any attachments or lawsuits filed against Oliver, and any conveyances by Oliver of interest less than a fee simple
xxii. Similarly, with respect to each other owner, you pick up all of the claims against the particular owner by running the grantor index under the owner’s name forward from the time of the execution of the first deed giving tile to such owner to the time of recording of the first deed out form such owner
xxiii. Why must you search under Barker’s name from 1934 (the date of execution of the A to B deed) rather than from 1939 (the date of recording)? The deed from ANderson to Barker passed title to barker in 1934
xxiv. Barker thus could coveney title to a person after that time
xxv. Suppose that Barker mortgaged the property in 1936, which mortgage was recorded
xxvi. If you ran the grantor index under Barker’s name only from 1939 forward, you would not pick up the mortgage
xxvii. As pointed out above, i also have to turn the grantor index under the name of Anderson from 1934 to 1939, because ANderson was the record owner until 1939
xxviii. If in 1937 Anderson had given a deed to Florence, a bona fide purchaser who recorded, Florence would prevail over Barker’s then unrecorded deed
xxix. The search sketched above, the minimum required in all jurisdictions without tract indexes, is the standard title search
xxx. This search produces a chain of title going back to a source deemed satisfactory
xxxi. Many jurisdictions require a more extensive search of title, however
s. How far back?
i. How far back in the abysm of time a title searcher must search to find a satisfactory root of title varies both with local custom and with the identify of the licent
ii. In some jurisdictions the practice is to go back to a sovereign, in others 60 years, in still others a shorter period
iii. The search is not ordinarily limited to the period of the statute of limitations because the statute may not have begun to run on various types of interest (such as remainder, an easement, a covenant, or mineral rights)
iv. Because a purchaser is liable under CERCLA for costs of cleaning up contaminated land unless the purchaser marks all appropriate inquiry into possible contamination and qualifies as a bona fide purchaser, purchasers of commercial properties make far more extensive searches to ascertain previous answers and possbile polluters of the aprtiuclarpoeprty the yare interested in buying
v. Agencies of the federal govenrmetn customarily require a search back to the original source
iv. Title Assurance
1. In this chapter we deal with the system our country has developed to assure purchasers of land that they have good title to the land purchased
2. At the heart of the system is the public records office, where all instruments affecting land titles (deeds, mortgage, liens, wills, and so forth) are recorded
3. Before buying, a purchaser should search (or, more accurately, pay a professional to search) the public records office to discover the evidence of title recorded in that office
4. Form the evidence of title in the records office, a professional (often a lawyer) will conclude who has the fee simple title to the land, which may be encumbered with a mortgage or a servitude
5. Relying on the professional’s opinion of title, the purchaser decides whether or not to buy the land
6. In a few localities, title registration is available
7. Under title registration, the state registers title and issues a tile certificate to the owner, which is reissued to each new purchaser of the property
8. Public records are not always perfect, and purchasers might want further security
9. So private insurance companies sell title insurance to purchaser for a premium
10. In many localities, particularly in the Far West and large urban areas, title insurance companies maintain their own private record storage systems, which duplicate the public records and store the information in a computerized system
11. With title insurance companies serving as backup to the recording system, security of tiel in the US ought to be, and is, very high
12. This, however, results less from any merits in our land title transfer system than from the ingenuity of professionals in the tile industry, who manage to provide security in spite of the recording system’s manifest and long-recognized defects
v. Harper v. Paradise
1. Harper v. Paradise: Susan Harper transfers life estate in 1922 to daughter-in-law, Maude, with remainder interest in Maude’s children (specified names). The deed is lost for some time after Susan dies; her heirs sign a “replacement” deed in 1928 waiving their rights and acknowledging Maude’s life estate (however, they don’t call it a life estate, looks like fee simple); they do say “in place of the prior deed” - notice?
a. Maude executed the security deed to Ella Thornton for $50 loan; she defaults, and Thornton foreclosed and then conveys the property to Paradises with general warranty deed.
i. Paradises argue the 1928 deed recorded first and takes precedence; remaindermen, however, have found the 1922 deed and recorded it, asserting their title
ii. Statutes allow the two deeds to be reconciled as “emanating from the same source” - but if taken without notice of existence for the first from the same vendor, the more recent would take priority (same vendor is constructive, as heirs are in privity with Susan Harper)
iii. Here they are on inquiry notice because the language of the deed from heirs specifically mentions the lost deed
iv. Thus, Thornton only got Maude’s life estate, and she didn’t die until 1972; therefore, the statute of limitations for adverse possession didn’t begin until 1972 when Maude died, and this suit only happened a few years later!
2. 1922 - Susan Harper to Maude for life, remainder to Maude’s named children
a. Deed lost
3. 1925-27 - Susan dies intestate, survived by Price, Prudie, Mildred, and John
4. 1928 - three heirs (Price, Prudie, Mildred) execute and record instrument:
a. Susan Harper did on or about March, 1927 (1922?) make and deliver to Maude a deed or gift that was delivered but not recorded…(and that the three heirs quitclaim to Maude) all their interest in the property
b. This deed is...to take the place of the deed made by Mrs. Susan Harper during her lifetime as each of the parties hereto know that the said property was conveyed to the said Mrs. Maude Harper
5. 1933 - Maude executes deed of trust to Thornton to secure a $50 loan
6. 1936 - Deed of trust foreclosed; sheriff’s deed to Elal recorded
7. 1936-55 - Ella conveyse through mesne conveyance to Paradise
8. 1957 - 1922 deed from Susan to Maude found and recorded
9. 1972 Maude dies
10. There is a problem for the appellees in this situation
11. This appeal involves title to land
12. It is from a judgment and directed verdict granted to the appellees and denied to the appellants in the Superior Court of Oglethorpe County
13. Appellants clima title as remaindermen under a deed to a life tenant within the remainder interest to the named children of the life tenant
14. This deed was delivered to the life tenant but was lost or misplaced for a number of years and was not recorded until 35 years later
15. On February 1, 1922, Mrs. Susan Harper conveyed by warranty deed a 106.65 acre farm in Oglethorpe County to her daugher in law, Maude Harper, for life with remainder in fee simple to Maude Harper’s named children
16. The deed, which recited that it was given for Five Dollars and natural love and affection, was lost, or misplaced, until 1957 when it was found by clyde Harper, one of the named remaindermen, in an old trunk belonging to Maude Harper
17. The deed was recorded in July, 1957
18. Susan Harper died sometime during the period 1925-1927 and was survived by her legal heirs, Price Harper, Prudie Harper Jackson, Mildred CHambers and John W. Harper, Maude Harper’s husband
19. In 1928, all of Susan Harper’s then living heris, except John W. Harper, joined in executing an instrument to Maude Harper, recording March 19, 1928
20. On February 27, 1933, Maude Harper executed a security deed, recorded the same day, which purported to convey the entire fee simple to Ella Thornton to secure a fifty dollar loan
21. The loan being in default, Ella Thronton foreclosed on the property, receiving a sheriff’s deed executed and recorded in 1936
22. There is an unbroken chain of record title out of Ella thornton the appellees, Lincoln and William Paradise, who claim the property as grantees under a warranty deed executed and recorded in 1955
23. The appellees also assert tiel by way of peaceful, continuous, open and adverse possession by them and their predecessors in title beginning in 1940
24. The appellees trace their title back through Susan Harper, but they do not rely on the 1922 deed from Susan Harper to Maude Harper as a link in their record chain of title
25. If appellees relid on the 1922 deed, the clearly the only interest hey would have obtained would have been MAude harper’s life estate which terminated upon her death in 1972
26. Appellees contended that the 1928 instrument executed by three of Ssuan Harper’s then living heirs must be treated under the relevant code as having been executed by the heirs as agents or representatives of Susna Harper, thereby making both the 1922 and 1928 deeds derivative of the ame source
27. That Code section provides:
a. All innocent persons, firms or corporations acting in good faith and without actual notice, who purchase for value, or obtain contractual liens, from distributees, devisees, legatees, or heirs at law, holding or apparently holding land or personal property by will or inheritance from a deceased person, shall be protected in the purchase of said property or in acquiring such a lien thereon as against unrecorded liens or conveyances created or executed by said deceased persons upon or to said property in like manner and to the same extent as if the property had been purchased of or the lien acquired from the deceased person
28. Appellees argue that since boht deeds must be treated as having emanated from the same source, the 1928 deed has priority under the other relevant code because it was recorded first
29. That code provides:
a. Every deed conveying lands shall be recorded in the office of the clerk of the superior court of the count where the land lies
b. The record may be made at any time, but such deed loses its property over a subsequent recorded deed form the same vendor, taken without notice of the existence of the first
30. In the present case, after the death of the original granor. Susan Harper, her heirs could have joined in a deed to an innocent person acting in good faith and without actual notice of the earlier deed
31. If such a deed had been made, conveying a fee simple interest without making any reference to a prior unrecorded lost or misplaced deed, one coude might well apply to place that deed from the heirs within the protection of the other code
32. However, the 1928 deed relied upon by appellees was to the same person, Maude Harper, who was the ife tenant in the 1922 deed
33. The 1928 deed recited that it was given in lieu of the earlier lost or misplaced deed form Susan Harper to Maude Harper and that Maude Harper was in possession of the property
34. Thus Maude Harper is bound to have taken the 1928 deed with knowledge of the 1922 deed
35. The recitals of the 1928 deed negate any contention that the grantors in that deed were holding or apparently holding the property by will or inheritance form Susan Harper
36. Indeed, the recitals of the 1928 deed actually serve as a disclaimer by the heirs that they were so holding or apparently holding the land
37. Therefore, the first code is not applicable under the facts of this case and cannot be used to give the 1928 deed property over the 1922 deed under the provisions of the other code
38. Th recitals contained in the 1928 deed clearly put any subsequent purchaser on notice of the existence of the leisure misplaced or lost deed, and, in terms of the second decade, the 1928 deed, though recorded first, would not be entitled to priority
39. We conclude that it was incumbent upon the appellees to ascertain through diligent inquiry the contents of the alier deeds and the interest conveyed therein
40. Although the appellees at rail denied having received any information as to the existence of the interests claimed by the appellants, the transcript fails to indicate any effort on the part of the appellees to inquire as to the interest conveyed by the lost or misplaced deed when they purchased the empty in 1955
41. A thorough review of the record evinced no injury whatsoever by the Ds, or attempt to explain why such inquiry would have been futile
42. Thus it will be presumed that due inquiry would have disclosed he existent facts
43. The appellees also contend that they have established prescriptive title by way of peaceful, continuous, open and adverse possession by them and their predecessors in title beginning in 1940
44. However the remaindermen named in the 1922 deed had no right of possession until the life tenant’s death in 1972
45. Prescription does not begin to run in favor of a grantee under a deed from a life tenant, against a remainderman who does not join in the deed, until the falling in of the life-estate by the death of the life tenant
46. The trial court erred in granting appellees’ motion for directed verdict and in overruling the appellants’ motion for directed verdict
47. Therefore, the judgment of the trial court is reversed with direction that judgment be entered in favor of the appellants
48. Judgment reversed with direction
11. Access to Housing
a. Discriminatory Covenants, Fair Housing Act Revisited
i. Difference between FHA and Civil Rights Act
1. CRA is more broad
2. FHA only applies to dwellings
3. CRA is focused on race, doesn’t have the other categories that the FHA has
4. CRA doesn’t have the advertising part
5. FHA includes disparate impact, CRA doesn’t
6. We looked at the Roomate.com case about this stuff
7. When people looking for roommate, people have the right to who they associate with
8. The dwelling stops at the front door
9. If you advertise for a roommate, you can decide on who you live with
ii. Restrictive covenants against group homes
1. Covenants restricting property to residential use only or single family residence have been the subject of considerable litigation
2. Suppose that a private, not-for-profit corporation that assist mentally impoaired persons purchases a house in a residential subdivision all lots of which are restricted by covenant to single family residences
3. The corporation plans to sue the house as a group home for eight unrelated mentally imparied residents
4. The homeowner association charged with enforcing all restrictive covenants sues to enjoin such use on the ground that it would violate the resticion
5. Two separate issues may be raised
a. The first is one of interpretation: does the use of the house as a group home fall within the meaning of the phrase single family residence?
i. On this question, the cases are mixed
ii. Most courts have found that the intended use is permissible either on the theory that the restriction was intended to regulate an architectural style rather than the relationship among the structure’s inhabitants, or that single family was intended to be interpreted to include groups of otherwise unrelated persons who function as a family
iii. Where a covenant merely speaks of residential use only, many courts have held that this includes group homes on the ground that the tresticion was intended to exclude commercial use and group homes are not a commercial use
b. The second issue that may arise in these cases is whether such a restrictive term violates the federal Fair Housing acto or some other anti-dsicimriantio nstatue
i. In Hill v. Community of Damien of Molokai, the court, after first concluding that a group home for persons with AIDS fell within the meaning of a single family residence covenant, held that the covenant violated the FHA by discriminating on the basis of handicap
ii. The court held that the covenant would impose no undue hardship on the neighbors and that he neighbors could reasonably accommodate the group home
iii. Shelley v. Kramer
1. Shelley v. Kraemer: Landmark case - racially restrictive covenant in neighborhood, can a court enforce the private covenant with constitutional immunity?
a. Constitution only protects against state action (government bodies) - i.e., regulation, etc...Private agreements, speech, actions are not protected by the constitution
b. However, because the courts are being sued to enforce these covenants, it becomes a state action and violates the XIV amendment; thus, these are not legally enforceable, can only survive through voluntary participation
i. Other possible issues (not discussed by the court):
1. Invalid covenant because it doesn't touch and concern the land
2. Was it intended to run with the land?
3. If tried after Nahrstedt - unreasonable? Violation of public policy?
2. Looking at racially restrictive covenant
3. Shelleys come in and buy, under a warranty deed, this building
4. The the other owners try and get an injunction to stop this from happening
5. Want to undue the transfer of title to them
6. Ends up being a constitutional challenge
7. Right to equal protection
8. Constitution protects you from public actions, not private actions
9. That’s the problem here
10. The courts enforcing the covenant was enough to show that the government got involved, and triggered the 14th amendment
11. These cases present for our consideration questions relating to the validity of court enforcement of private agreements, generally described as restrictive covenants, which have as their purpose the exclusion of persons of designated race or color form the ownership or occupancy of real property
12. Basic constitutional issues of obvious importance have been raised
13. On February 16, 1911, thirty out of a total of thirty-nine owners of property fronting both sides of Labadie Avenue in the city of St. Louis, signed an agreement
14. On August 11, 1945, pursuant to a contract of sale, petitioners Shelley, who are Negroes, for valuable consideration received from one Fitzerald a warranty deed to the article in question
15. The trial court found that petitioners had no actual knowledge of the restrictive agreement at the time of the purchase
16. On October 8, 1945, respondents, as owners of other property subject to the terms of the restrictive covenant, brought suit praying that petitioners Shelley be restrained fro mtakign psosession of the eropty and that jdugment be entered divesting title out of petitioners Shelley and revesting tiel in the immediate grantor or in such other person as the court should direc
17. Petitioners have placed primary reliance on the contentions, first raised in the state courts, that judicial enforcement of the restrictive agreements in these cases has violated rights guaranteed to petitions by the Fourteenth Amendment of the Federal Constitution and Acts of Congress passed pursuant to that Amendment
18. Specifically, petitioners urge that they have have been denied the equal protection of the laws
19. It cannot be doubted that among the civil rights intended to be protected from discriminatory state action by the 14th amendment are the rights to acquire, enjoy, own and dispose of property
20. Equality in the enjoyment of property rights was regarded by the framers of that Amendment as an essential precondition to the realization of other basic civil rights and liberties which the Amendment was intended to guarantee
21. It is likewise clear that restrictions on the right of occupancy of the sort sought to be created by the private agreements in these cases could not be squared with the requirements of the fourteenth amendment if imposed by state statute or local ordinance
22. We do not understand respondents to urge the contrary
23. But the present cases do not involve action by state legislatures or city councils
24. Here the particular patterns of discrimination and the areas in which the restrictions are to operate, are determined, in the first instance, by the terms of the agreemnts among private ndividuals
25. Participation of the State consists in the enforcement of the restrictions so defined
26. The crucial issue which we are here confronted with whether this distinction removes these cases from the operation of the prohibitory provisions of the Fourteenth Amendment
27. Since the decision of this court in the civil rights cases, the principle has become firmly embedded in our constitutional law that he action inhibited by the first section of the fourteenth amendment is only such action as may fairly be said to be that of the States
28. That amendment erects no shield against merely private conduct, however discirmiantory or wrongful
29. We conclude that the restrictive agreements standing alone cannot be regarded as violative of any rights guaranteed to petitions by the fourteenth amendment
30. So long as the purpose of those agreements are effectuated by voluntary adherence to their terms, it would appear clear that here has been no violation by the State and the provisions of the Amendment have not been violated
31. But here there was more
32. These are cases in which the prusoes of the agreements were secured only by judicial enforcement by state courts of the restrictive terms of the agreement
33. That the action of state courts and judicial officer in their official capacities is to be regarded as action of the State within the meaning of the fourteenth amendment, is a proposition which has long been established by decisions of the court
34. The action of state courts in imposing penalties or depriving parties of other substantive rights without providing adequate notice and opportunity to defend, has, of course, long been regarded as a denial of the due process of law guaranteed by the fourteenth amendment
35. But the examples of state judicial action which have been held by this Court to violate the Amdnment’s commads are not restricted to situations in which the judicial proceedings were found in some manner to be procedurally unfair
36. It has been recognized that the action of state courts in enforcing a substantive common-law rule formulated by those courts, may result in the denial of rights guaranteed by the fourteenth amendment, even though the judicial proceedings in such cases may have been in complete accord with the most rigorous conception of procedural due process
37. The short of the matter is that from the time of the adoption of the fourteenth amendment until the present, it has been the consistent ruling of this court that the action of the states to which the amendment has reference, includes action of state courts and state judicial officials
38. We have no doubt that there has been state action in these cases in the full and complete sense of the phrase
39. The undisputed facts disclose that petitioners were willing purchasers of properties upon which they desired to establish homes
40. The owners of the properties were willing sellers
41. And contracts of sale were accordingly consummated
42. It is clear that but for the active intervention of the state courts, supported by the full panoply of state power, petitioners would have been free to occupy the properties in question without restraint
43. The judicial action in each case bears the clear and unmistakable imprimatur of the State
44. And when the effect of that action nis to deny rights subject to the protection of the fourteenth amendment, it is the obligation of this court to enforce the consultational commands
45. We hold that in granting judicial enforcement of the restrictive agreements in these cases, the States have denied petitioners the equal protection of the laws and that, therefore, the action of these state courts cannot stand
46. We have noted that freedom from discirmaintion by the States in the enjoyment of property rights was among the basic objectives sought to be effectuated by the framers of the Fourteenth Amendment
47. That such dsicimriantion has occurred in these cases is clear
48. Because of the race or color of these patients they have been denied rights of ownership or occupancy enjoyed as a matter of course by other citizens of different race or color
49. Whatever else the framers sought to achieve, it is clear that the matter of primary concern was the establishment of equality in the enjoyment of basic civil and political rights and the reservation of those rights form discriminatory action on the part of the Stats based on considerations of race or color
50. Seventy-five years ago this Court announced that the provisions of the Amendment are to be construed with this fundamental purpose in mind
51. Upon full consideration, we have concluded that in these cases the States have acted to deny petition is the equal protection of the laws guaranteed by the Fourteenth Amendment
52. Having so decided, we find it unnecessary to ocinder whether petitioners have also been deprived of property without due process of law or denied privileges and immunities of citizens of the US
53. For the reasons stated, the judgment of the sC of Missouri and the judgment of the SC of Michigan must be reversed
54. Reversed
55. Post-Shelley use of racially restrictive covenants
a. In an important book, Professors Richard Brooks and Carol Rsoe have established that with respect to covenants Shelley changed very little
b. After the decision, racially restrictive covenants continued to have an important role in perpetuating residential racial segregation in urban areas
c. They served so important signals of neighborhood racial preferences to real estate brokers and lenders
d. It was not until 1968, when the federal Fair Housing Act was first enacted, that he communicative function of racially restrictive covenants was seriously addressed
56. The Fair Housing Act
a. A covenant with a racially discriminatory effect may violate the federal Fair Housing Act, enacted as Title VIII of the Civil Rights Act of 1968
b. The act makes it unalwful to refuse to sell or rent or toherwise make unavailalbe a dwelling to any eprosn becuae of race, color, religion, sex, national origin, familila status, or handicap
c. Still, here may be ways round the prohibition
d. Since the enactment of the Fair Housing Act and the reviail the same year of 1982 of the Civil Rights act of 1866, the fedearl courts have channeled all litiatio nalelging housing discimriantion to these two acts, avoiding constitutional holdings
e. But the constitution prohibition of discriminatory state action is very much alive when the claim does not come within the purview of the legislation
f. A deed contains a restrictive covenant against a particular race or religion or ethnic group violates the Fair Housing act, which prohibits the printing or publishing of any statement indicating a racial, religious, or tehnic preference with respect to the buyer of a dwelling
g. In Mayers v. Ridley, the court permanently enjoined the District of Columbia recorder of deeds from recording deed containing racial covenants
h. When a person buys a house, a title abstractor (usually a lawyer or an abstract company) furnishes the buyer a title abstract reporting all covenants on record
iv. City of Edmonds v. Oxford House
1. Edmonds v. Oxford House: Edmonds (city) has “family” dwelling definition requiring blood relation, or 5 max people if unrelated in a home. Oxford house is a halfway home & the people in town don’t want it there. Supposedly violates the family housing restriction.
a. Oxford house sues under FHA claiming the city failed to make “reasonable accommodations” for their handicapped residents
b. Question here is whether the family restriction is exempt from FHA because of the “max occupancy” exception; however, they only put the max limit if they are unrelated.
i. Thus, it is not exempt from FHA; remanded to determine whether the FHA has been violated.
2. Narrow question about an exemption to the FHA
3. The exemption is that the FHA can’t scrutinize any reasonable any local or state restriction on the maximum number of occupants
4. What is the City of Edmonds rule?
5. Oxford wants to have this group home in the city
6. Edmonds applies their restriction about how many people can live in single family dwelling
7. Says Oxford broke this restriction
8. Oxford says we need a reasonable accommodation
9. FHA requires reasonable accommodation for handicap
10. Says 8-10 people are necessary for the group home to work, so under the FHA you need to make this accommodation work
11. Edmonds says no, this is an occupancy thing and you are not complying
12. Court says this is not a maximum occupancy requirement
13. Court is only saying that the rule that the City of Edmonds has does not fall within the exemption, that is it
14. The FHA prohibits dscirimaitno in housing against, inter alios, persons with handicaps
15. Section 3607(b)(1) of the Act entirely exempts from the FHA’s compass any reasonable local, State, or Federal restrictions regarding the maximum number of occupants permitted to occupy a dwelling
16. This case presents the question whether a provision in petitioner City of Edmonds’ zoning code qualifies for 3607(b)(1)’s complete exemption form FHA scrutiny
17. The provision, governing areas zoned for single family dwelling units, defines family as persons without regard to number related by genetics, adoptoint, or marriage, or a group of five or fewer unrelated persons
18. The defining provision at issue escribes who may compose a dfmaily unit
19. It does not prescribe the maximum number of occupants a dwelling unit may house
20. We hold that 3607(b)(1) does not exempt preservation of the family dienfing kind, i.e., provisions designed to foster the family character of a neighborhood
21. Instead, the statue’s absolute exemption removes from the FHA’s scope only total occupancy limits, i.e., numerical ceilings that serve to prevent overcrowding in living quarters
22. In the summer of 1990, respondent Oxford House opened a group home in the City of Edmonds, Washington for 10 to 12 adults recovering for alcoholism and drug addiction
23. The group home, called Oxford House-Edmonds, is located in a neighborhood zoned for single family residences
24. Upon learning that Oxford house had leased and was operating a home in Edmonds, the City issued criminal citations to the owner and a resident of the house
25. The citations charged violation of the zoning code rule that defines who may live in single family dwelling units
26. The occupants of such units must compose a family, and family, under the City’s defining rule, emans an individual or two or more persons related by genetics, adoption, or marriage, or a group of five or fewer persons who are not related by genetics, adoption, or marriage
27. Oxford House-Edmons hosues more than gvie urnealted poersn, and therefore does not conform to the code
28. Oxford House asserted reliance on the FHA, which declares it unlawful to discriminate in these ale or rental, or to otherwise make unavailable or deny, a dwelling to any buyer of renter because of a handicap of that buyer or renter
29. The parties have stipulated, for purposes of this litigation, that her residents of Oxford House-Edmonds are recovering alcoholics and drug addicts and are handicappedp persons within the meaning of the Act
30. Discimrination covered by the FHA includes a refusal to make reasonable accommodations in rules, policies, practices, or services, when such accommodations may be necessary to afford handicpapedp persons equal opportunity to use and enjoy a dwelling
31. Oxford House asked Edmodns to make a reasonable accommodation by allowing it to remain in the single family dwelling it had leased
32. Group homes for recovering substance abusers, Oxford urged, need 8 to 12 residents to be financially and therapeutically viable
33. Edmonds delincded to permit Oxford House to stay in a single family residential zone, but passed an ordinance listening group homes as permitted uses in multifamily and general commercial zones
34. Edmonds sued Oxford House in the US DC for the Western District of Washington seeking a declaration that the FHA does not constrain the City’s zoning code family definition rule
35. Oxford House counterclaimed under the FHA, charging the City with failure to make a reasonable accommodation permitting maintenance of the group home in a single family zone
36. The US field a separate action on the same FHA reasonable accommodation ground, and the two cases were nonfoliated
37. Edmodns suspended its criminal enforcement actions pending resolution of the federal litigation
38. On cross motions for summary judgment, the DC held that FCDC statue, defining family, is exempt from the FHA under 3607(b)(1) as a reasonable restriction regarding the maximum number of occupants permitted to occupy a  dwelling
39. The United State Court of Appeals for the Ninth Circuit reversed
40. The yehld that 3607’s absolute exemption inapplicable, the Court of Appeals remanded the cases for further consideration of the claims asserted by Oxford House and the US
41. The Ninth Circuit’s decision conflicts with an Eleventh Circuit decision declaring exempt under 3607 a family definition provisions similar to the Edmonds prescription
42. We granted certiorari to resolve the conflict, and we now affirm the Ninth Circuit’s judgment
43. The sole question before the Court is whether Edmonds’ family composition rule qualifies as a restriction regarding the maximum number of occupants permitted to occupy a dwelling within the meaning of the FHA’s absolute exemption
44. In answering this question, we are mindful of the Act’s stated policy to provide, within constitutional limitation, for fair housing throughout the US
45. We also note precedent recognizing the FHA’s broad and inclusive compass, and therefore according a generous construction to the Act’s complaint-filing provision
46. Accordingly, we regard this case as an instance in which an exception to a general statement of policy is sensibly read narrowly in order to preserve the primary operation of the policy
47. Congress enacted 3607(b)(1) against the backdrop of an evident distinction between municipal land use restrictions and maximum occupancy restrictions
48. Land use restrictions designate districts in which only compatible uses are allowed and incompatible uses are excluded
49. These restrictions typically categorize uses as single family residential, multiple family residential, commercial, or industrial
50. Land use restrictions aim to prevent problems caused by the pig in the parlor instead of the barnyard
51. In particular, reserving land for single family residences preserves the character of neighborhoods, securing zones where family values, youth values, and the blessing of quiet seclusion and clean air make the area a sanctuary for people
52. To limit land use to single family residences, a municipality must define the mer family
53. Thus family composition rules are an essential component of single family residential use restrictions
54. Maximum occupancy restrictions, in constradistinciton, cap the number of occupants per dwelling, typically in relation to available floor space or the number and type of rooms
55. These restrictions ordinarily apply uniformly to all residents of all dwelling units
56. Their purpose is to protect health and safety by preventing dwelling overcrowding
57. Section 3607(b)(1)’s language - restrictions regarding the maximum number of occupants permitted to occupy a dwelling - surely encompasses maximum occupancy restrictions
58. But the formulation does not fit family composition rules typically tied to land use restrictions
59. In sum, rules that cpa the total number of occupants in order to prevent overcrowding of a dwelling plainly and unmistakably fall within 3607(b)(1)’s absolute exemption form the FHA’s governance
60. Rules designed to preserve the family character of a neighborhood, fastening on the composition of households rather than on the total number of occupants living quarters can contain, do not
61. Turning specifically to the City’s community Development Code, we note that the provisions Edmonds invoked against Oxford House, are classic examples of a use restriction and complementing family composition rules these provisions do not cap the number of people who may live in a dwelling
62. In plain terms, they direct that dwellings be used only to house families
63. Captioned USES, ECDC 16.20.010 provides that he soel permitted primary ruse in a single family residential zone is single family dwelling units
64. Edmonds itself recognizes that this provision simply defines those uses permitted in a single family residential zone
65. A separate provision cpas the number of occupants a dwelling may house, based on floor area:
a. Floor area. Every dwelling unit shall have at least one room which shall have not less than 120 square feet of floor area
b. Other habitable rooms, except kitchens, shall have an area of not less than 70 square feet
c. Where more than two persons occupy a room used for sleeping purposes the required floor area shall be increased at the rate of 50 square feet for each occupant in excess of two
66. This space and occupancy standard is a prototypical maximum occupancy restriction
67. Edmonds nevertheless argues that its family composition rule falls within 3607(b)(1), the FHA exemption for maximum occupancy restrictions, because the rule caps at five the number of unrelated persons allowed to occupy a single family dwelling
68. But Edmonds’ family composition rule surely does not answer the question:
a. What is the maximum number of occupants permitted to occupy a house?
69. So long as they are related by genetics, adoption, or marriage, any number of people can live in a house
70. Ten siblings, their parents and grandparents, for example, could dwell in a house in edmonds’ single family residential zone without offending Edmonds’ family composition rule
71. Family living, not living space per occupant, is what ECDC describes
72. Defining family primarily by biological and legal relationships, the provision also accommodates another group association:
a. Five or fewer unrelated people are allowed to live together as though they were family
73. This accommodation is the peg on which Edmonds rests is pela for 3607(b)(1) exemption
74. Had the City defined a family solely by biological and legal links, 3607(b)(1) would not have been the grounds on which Edmonds stated its case
75. It is curious reasoning indeed that converts a family values preserver into a maximum occupancy restriction once a town adds to a related persons prescription and also two unrelated persons
76. Edmonds additionally contends that subjecting single family zoning to FHA scrutiny will overturn euclidean zoning and destroy the effectiveness and purpose of a single family zoning
77. This contention both ignores the limited scope of the issue before us and exaggerates the force of the FHA’s antidscrimiantion provisions
78. We address only whether Edmonds’ family composition rule qualifies for 3607(b)(1) exemption
79. Moreover, the FHA antidsicimrianto provisions, when applicable, require only reasonable accommodation to afford persons with handicaps equal opportunity to use and enjoy housing
80. The parties have presented, and we have decided, only a threshold question:
a. Edmonds’ zoning code provision describing who may compose a family is not a maximum occupancy restriction exempt form the FHA under 3607(b)(1)
81. It remains for the lower courts to decide whether Edmonds’ actions against Oxford House violate the FHA’s prohibition against discmriation set out in 3604(f)(1)(A) and (f)(3)(B)
82. For the reasons stated, the judgment of the US Court of Appeals for the Ninth Circuit is affirmed
83. Reasonable accommodation
a. As you may remember from Chapter 6, discimriantion on the basis of handicap under the FHA occurs when a municipality or landlord (among others) refused to make reasonable accommodations in rules, policies, practices, or service,s when such accommodations may be necessary to afford such person equal opportunity to use and enjoy a dwelling
b. When must a city alter its zoning ordinance to permit group homes?
c. In Schwarz v. City of Treasure Island, a small town on the Gulf Coast of Florida enacted an ordinance to limit the number of times a single family or two family dwelling could change occupancy during a twelve month period as a way to minimize the disruption and noise caused by tourists
d. The city brought suit against an operator of group homes for former substance abusers for violating this ordinance
e. The Eleventh Circuit, citing language in Belle Terre about the special nature of single family neighborhoods, found that there was no obligation on the part of the city to accommodate the group home in a neighborhood zoning for single family homes only, but remanded the case with respect to whether the ordinance was valid in neighborhoods zoned to permit multifamily apartments
f. According to the court, the city might be required to make the accommodation with respect to these neighborhoods if it was necessary to provide the residents with the full therapeutic benefits they required form the housing
84. Note 5
a. Group homes is a generic term for any number of small, decentralized treatment facilities housing foster children, the mentally ill, the developmentally dsiabled, juvenile offenders, ex drug addicts, alcoholics, and so on
b. Such people were once congregated in large public institution, but group homes have become very common in recent years because they are less expensive than centralized facilities and are thought to provide more humane and effective treatment
c. Locally undesirable land uses have been disproportionately sited in neighborhoods populated by the poor and by people of color
d. These neighborhoods are now fighting back, using environmental protection and land use laws
