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Possession
I. First Possession
A. Definitions of property
1. Institutionally defined and regulated rights of persons (or other social units) in scarce values
2. Legitimate power to initiate decisions on the use of economic assets
3. Something of value that can be bought, sold, or given away
4. Something is property if (maybe both is required)
a) It is scarce
b) If the legal system (based on social norms) identifies it as such by permitting it to be exchanged on the market
B. If property is something that can be transferred, there must be a moment of first possession where property rights originate in items which have not been owned before
1. Pierson v. Post: defendant (Pierson) is not liable for “trespass on the case” because the court held that the plaintiff (Post) did not have property rights to the fox just by his mere chasing of it
a) Possession is established and a protectable property interest arises at the moment of actual possession of the property (or mortal wounding without abandoning the chase, rendering escape of the animal impossible
(1) “No grabbing” rule and protection against forcible taking
b) Young v. Hichens: a substantial enclosure of a net around a school of fish did not give the fisherman possession because escape through the opening was possible
c) Hypo: If your neighbor mines oil from his property from a well that is shared within your property as well, you cannot claim possession of the oil if you haven’t started to mine it
II. Possession of Land
A. Real property is land or anything attached to the land, personal property is anything else
B. Property rights in American law are established simply by possession
1. Title is a complicated thing to establish whereas possession is easy to establish
C. In disagreement, prior peaceful possessor prevails over a subsequent possessor
1. Tapscott v. Cobbs: Cobbs prevails as the prior possessor because neither could establish title and Tapscott hadn’t established adverse possession
a) Since no proof of Cobbs’ possession, court presumes Cobbs’ possession as heir
b) Since Tapscott can’t prove Cobbs wasn’t there, presumption stands, Cobbs is prior possessor, and Tapscott is ejected
2. Bradshaw v. Ashley: even if plaintiff cannot establish paper proof of title, the presumption of title arises from the possession and unless the defendant can prove a better title he must be ousted
D. Owner with title has rights and obligations to the land above those of the possessor, who has rights and obligations to the land above everyone else except the true owner
1. Property ownership gives you the right to use, to exclude, and to assign
a) Possible responsibility for injury caused by one’s property
Adverse Possession
I. Adverse possession is when one gains the legal title to a land which s/he possesses in an actual, open and notorious, continuous, exclusive, and hostile way against the prior possessor for at least the full period of the statute of limitations
II. Statute of limitations exists limiting the time a prior possessor can sue for ejectment
A. Accrues at the first moment a cause of action can be brought, runs, and then expires at the end of the statute of limitations time period
B. Results in the possessor having better title to the land than anyone else, punishes an owner for sitting on his rights for too long, rewards an adverse possessor for using the property in a socially beneficial way, and assures that real property remains in the stream of commerce
III. For the possessor to successfully claim a title by adverse possession, the possession must be
A. Actual, when the possessor uses the land in a way that a reasonable owner might use it based on its nature and character
1. Ewing’s Lessee v. Burnet: There is no single rule to be laid down that would apply to all property for the possession to be actual, since all land has different potential uses
2. Must be actual possession and usage
a) Living on it, enclosing it, or substantially improving the land is usually adequate but not necessary
B. Open and notorious, when the acts are customary and ordinary according to how a reasonable owner would act based on the land’s nature and character
1. Cannot be secretive
2. Balances the interests of the adverse possessor and the true owner of the land by making the occupation sufficiently obvious as to put the true possessor on true notice of the adverse possession
3. Constructive notice is necessary but actual notice is sufficient
a) If the true owner knows that you intend to adverse possess the land, you can act in secret and still claim it
b) Houston v. United States Gypsum Co.: Although claimant’s activities didn’t satisfy open and notorious, the true owner knew of the adverse claim because possessor sent him a map
4. Hypo: When a landlord comes to check his apartment every day at the same time, and that’s the same time the possessor happens to go shopping, possession is still open because the possessor is not acting in secret
a) Can’t require actual knowledge by the true owner
5. If someone stays on land beyond permission, the wrongful possession would not commence until the true owner stopped treating the possessor as lessee and instead as a trespasser
a) When the adverse possessor overstays a lease, he is treated as a continuing tenant and not an adverse possessor unless the owner of the land treats him as a trespasser or A asserts his intent to adversely possess
C. Continuous, when the possessor is present or using the land as continuously as would be expected from a reasonable owner of the given land for the length of the statute of limitations
1. Doesn’t mean you can’t go to the grocery store or on vacation
2. Tacking, meaning aggregating the time of one possessor to another’s to satisfy the time period under the statute of limitations, is permitted when the two possessors are in privity with each other
a) Privity exists on the adverse possessor line when the subsequent possessor enters with permission of the prior by consensual transfer, and the agreement is mutually consented and written or less formally agreed
(1) Consensual transfers include selling, giving, bequeathing, and dying without a will so land will go to under who will take under intestacy laws
(2) Hypo: A enters in the year 2000, A dies in 2008, leaving the land to C for life and then to D
(a) All three are in privity with each other and times are added up
(3) Distinguished from when prior possessor abandons the property and is then found by a subsequent possessor without relation or contact with the former
b) Tacking can also be used to aggregate time of possession on the owner line
(1) If the adverse possessor enters before the property division, the interest holders are treated as being in privity
(a) Hypo: A enters in 2000, O dies in 2004 leaving the land to H for life and then to M
(i) O, H, and M are in privity with each other
(2) If the adverse possessor enters after the property division, the interest holders are not treated as being in privity
(a) Hypo: O dies in 1998 before A enters in 2000, leaving the land to X for life and then to Z, so A enters against X who only has a life estate
(i) X and Z are not privity with each other
(ii) Whenever X dies, clock restarts when Z takes possession since when A adversely possesses against X, he only gets what X had which was a life estate
3. All states provide that the statute of limitations is tolled if the true owner has a disability, usually being a minor, insanity, or imprisonment, and sometimes for members of the military
a) Clock is stopped, not reset to zero
b) Tolling rules do not apply when the running of the statute is interrupted if the owner comes back in in a way that is clear to the adverse possessor
(1) We no longer have exclusive possession and the clock restarts
(2) Mendonca v. Cities Service Oil Co.: Built a fence in 1936 that left 24 extra feet on Mendonca’s side of the property, who used the 24 feet as his own until 1951 (statutory period is 20 years). In 1951 owner took down the fence and stored construction materials for 3 weeks, and then Mendonca rebuilt the fence in the same wrong place and used it for another 15 years, and then the owner brought suit to recover the strip
(a) True owner won because exclusivity was interrupted, even if for just 3 weeks out of 30 years
D. Exclusive, when the adverse possessor does not allow others to use the property without his/her permission
1. Exclusivity is still met if the other is using the property with the adverse possessor’s permission
2. Adverse possessor behaved the way you would expect an exclusive possessor to behave
a) If someone else is living there without your permission but you say “I don’t own the land so I can’t kick them out,” not exclusive
3. Exclusivity is not met if the true owner and the possessor are using the land at the same time
E. Hostile if the possessor is using the land inconsistent with the rights of the prior possessor or true owner without permission
1. Peters v. Juneau-Douglas Girl Scout Council: Hostility is satisfied when the claimant enters and takes possession of the lands as if they were his own, with the intention of holding for himself to the exclusion of all others
2. Renting a house from a landlord is actual, open and notorious, continuous, and exclusive, but not hostile to the landlord’s rights so you are not adversely possessing the house from the landlord
3. Majority (Objective or Connecticut) Rule states that hostility is met if the possessor’s actions are objectively hostile to the owner’s regardless of his/her state of mind
a) If I come onto your land without your permission and begin cutting down trees, the majority rule says that that is hostile
(1) If owner has given someone permission to come on the land to cut down trees then doing so is objectively consistent with owner’s rights
(2) Permission doesn’t need to be explicit, it can be implicit
b) Mannillo v. Gorski: Although it was a mistaken entry, defendant was still acting as though it was her property and excluded the neighbor from its use for 20 years
(1) The real owner is presumed to have known that there was adverse possession since it was visible, but might not be reasonably open and notorious because it was just a 15 inch border dispute
(a) Leaves two innocents
(2) Innocent improver doctrine provides that when someone innocently “improves” the land of another thinking that it was his, and the cost to build or remove is substantial compared to the negligible harm to the owner, the court can either force the owner to sell the possessor the land at fair value, or the court can force the possessor to sell the “improvement” at fair value
(a) Tries to avoid a mistaken improver losing value, and tries to not allow eminent domain
(b) Requires a “clean hands” honest adverse possession
4. Maine Minority (Subjective) Rule states that hostility is met if the possessor knows that s/he is violating the rights of another and that s/he is wrongfully on the land
a) Rewards thieves who are being bad (Bad Faith)
5. Iowa Minority (Subjective) Rule states that hostility is met if the possessor does not know that s/he is violating the rights of another and that the adverse possession was an honest mistake
a) Doesn’t reward thieves, and you have to be nice to get the land (Good Faith)
b) Carpenter v. Ruperto: Adverse possession cannot be claimed by merely entering a land known to you not to be yours and knowing that someone else has title, and being willing to give it back to them if they sue you before the statute of limitations runs out. You need to, in a case, act and defend the property as you would if it were actually yours
6. Hypo: If you haven’t given me permission to log on your land, majority rule says that my use is adverse to you and it doesn’t matter what I am thinking. Under the Maine Rule I have to prove that I knew that I was intentionally violating your rights. Under Iowa Rule, have to prove that I didn’t know I was violating your rights and that I was making a mistake
IV. If a possessor satisfies all five claims after the statute of limitations, he has rights to the property better than anyone else in the whole world and holds as first possessor
A. Converts possession into ownership
B. If someone is adversely possessing and someone else comes onto their land, they have better possession claim since they are the prior possessor and so court would rule in their favor even though they don’t have title
C. We have a no grabbing rule, but we want people who have the right to object to a grabbing to do so in a timely manner
D. Jarvis v. Gillespie: Claimant satisfied all elements of adverse possession after the statute of limitations expired, so he had better claim than the city who held it for 51 years doing nothing to it as well as against defendant who was given quitclaim deed to the land by the city
1. Claimant has acted towards the land in question as would an average owner, taking into account the nature, size, and location of the land
2. Just because the claimant is using it in ways other than how the land could be used (like building a house) does not mean the claimant isn’t acting towards the land as an average owner would
3. The court also ruled that the uses at certain times of the year for certain activities on a yearly basis was sufficiently continuous
4. Claimant was hostile by intending to claim the land and treat it as his own
E. Possessor can acquire no better title than the owner of the cause of action had
1. If the original tenant was merely a life tenant, adverse possessor will only acquire an estate measured by the life tenant’s life and will not acquire a good title against the holder of the remainder interest
V. Entry under color of title refers to the situation where the possessor claims he has entered the land under the terms of a written instrument that purports to convey title to the possessor by which instrument for one reason or another is defective or invalid
A. Adverse possession under claim of right is hostile because it is objectively possessing without permission from true owner
B. Benefits of claiming under color of title
1. Automatically considered hostile
2. In some states, it shortens the statutory period
3. Whereas claim of right adverse possession gives ownership only to the area that was adversely possessed, color of title gives ownership after the statutory period expires to all the land covered in the defective deed and not just the land which was being possessed
a) Constructive adverse possession is when a possessor actually possesses only part of the larger tract of land described in the instrument of title
C. Generally, title by adverse possession relates back to the date of the possessor’s entry. However, the title acquired by the adverse possessor is subject to any interest outstanding against the property which no cause of action ran during the period that the possessor was in adverse possession
D. Any cause of action that the original holder has against the possessor, such as for damages or for fair rental value during possession, expires when the adverse possession statute expires
VI. Efficiency, compensation, and adverse possession
A. Adverse possession can “quiet” property disputes where title cannot be proved
B. It gives land to active users versus inactive users
1. But undeveloped land is not inefficient if it is being saved for future development (reverse of “possessor isn’t using the land the way the actual owner would have doesn’t disqualify the possessor’s claim”)
2. Hard to determine who values the land more
Naming Interests in Freehold Estates
I. Possessory (present) estate is an interest in property that includes, as at least one of its privileges, the right to the current possession of property
A. Possessory interest is neither descendible nor devisable, but it is alienable
II. A future estate (interest) is an interest in property where the right to possession of the property is postponed into the future
A. Holder of the future interest is valuable and has present rights in the property
B. Future interest is alienable, devisable, and descendible
III. Vocabulary
A. Alienable: the owner can transfer interest by sale or gift during their lifetime
B. Devisable: the owner can transfer interest by will
C. Descendible: the owner can pass interest to his heirs by law (w/o a will)
D. Words of purchase: describes who gets the interest (“To A”)
E. Words of limitation: describes what they are getting (“For life”)
F. Someone who was seized of land was said to hold seisin, which is possession in a freehold estate by fee simple absolute
Present Interests
I. Fee simple absolute is an indefeasible and infinite ownership from now until the end of time that is alienable, devisable, descendible
A. Magic language: “and his/her heirs”
B. Interpretive Rule: It is assumed that when property is transferred it is being transferred in FSA unless other magic language used
1. White v. Brown: The niece defendants did not get any part of the sale revenue since the court held that they didn’t have a future interest in the property because the testatrix’s apparent restraint on the alienation of the home does not evidence such a clear intent to pass only a life estate as is sufficient to overcome the law’s strong presumption that a fee simple interest was conveyed
a) Heirs apparent have no interest in a living person’s property
C. Interpretive Rule: Presumption against partial intestacy where we won’t construe that part of the estate will pass by will and the other will pass by intestacy
II. Fee simple determinable is an interest in land that terminates upon the occurrence of a specified condition and reverts automatically to the grantor
A. Magic language: words of duration such as “so long as” or “during” or “while” or “until” or “while”
B. The statute of limitations for adverse possession begins to run the moment the condition is broken
C. Future interest is called a possibility of reverter, which reverts back to the grantor or heirs automatically and the possessor loses the legal right to be there and becomes a trespasser
III. Fee simple on condition subsequent is an interest that the grantor has the power to terminate upon the occurrence of a stated event
A. Magic words: words of condition such as “but if” or “provided that” or “on condition that” or “unless”
B. Does not terminate automatically and whoever holds the right of re-entry has to exercise the right to take it
1. Until the exercise, the possessor is on the land legally
2. Majority rule: The statute begins to run the moment the condition is broken (same rule as for fee simple determinable) so long as it is open and notorious and the other elements of adverse possession
3. Minority rule: The statute of limitations begins when the owner exercises his right of re-entry and so if he never exercises it, the adverse possession limitation never begins to run
a) Washington holds that right of re-entry must be exercised in a reasonable amount of time or a stated period
b) Other jurisdictions require holders to file periodic statements if they intend to assert their rights
c) New York holds that taking the right of re-entry is a prohibited taking of someone’s property without paying for it
4. There is an informational problem in that it raises a concern that it’s not open and notorious
a) Did owner know or should have known?
b) Some say that a holder of fee simple determinable or condition subsequent must make clear that s/he intends to violate the condition for the statute to begin to run
C. Interpretive Rule: When it is ambiguous as to whether a grantee has a fee simple determinable or a fee simple on condition subsequent, courts tend to presume the latter was created
1. Mahrenholz v. County Board: Court found that plaintiffs had present interest in the land over the defendant since the 1941 deed created a fee simple determinable, allowing the son to alienate his present interest to the plaintiffs in 1977 when his future interest became present upon the defendant’s breaking of the condition in 1973
a) PoR and RoR are not alienable or devisable but it is descendible so you can’t pass by deed or giving it away, it can only pass by law, making the 1959 Jacqmain deed invalid
b) If the 1941 deed was with right of re-entry, the 1977 transfer to plaintiffs is invalid since he didn’t act to retake it in 1973 and the RoR can’t be alienated
c) If the 1941 deed was with possibility of reverter, he would have automatically gotten possession in 1973 and so when he conveyed to plaintiffs in 1977 he had fee simple absolute that he could alienate
D. General policy against conditions that restrict alienation of present interests, but may give deference to the grantor’s wishes if the restraint is for a legitimate purpose
1. Alby v. Banc One Financial: The automatic reverter clause is a reasonable restraint on alienation if the grantee mortgages the home and is justified by the legitimate interests of the parties to keep the land in the family
a) Not clear how many courts would follow Alby because the “freedom of contract” movement is strong within contracts, but not as strong within property law
IV. Fee tail (successor of the fee simple conditional) is an interest that conveys a life estate passing from generation to generation followed by a reversion in the grantor
A. Magic language: “to A and the heirs of his body”
B. Interpretive Rule: Failure of Issue Construction when the grant contains the language “but if A dies without issue”
1. When this language follows any interest other than a fee tail, the Definite FIC reads it literally and only focuses on A’s issue rather than A’s subsequent line
a) Interprets it as “if A dies without issue, then it divests A and passes to B and his heirs”
(1) If A dies with issue, it remains a FSA in A’s heir and B’s interest is destroyed
b) Two ways to read the language with no majority approach
(1) Substitutional: “If B dies without issue before A dies”
(a) If B survives A’s death and takes possession, it’s impossible to die without issue before A dies so it can’t go to C
(b) Either goes from A to B or A to C
(2) Successive: “If B dies without issue ever”
(a) A dies, possession passes to B, sometime later B dies without issue, possession passes to C
(b) A to B to C
2. When this language follows a fee tail, the Indefinite FIC essentially crosses out the “dies without issue” and creates a fee tail in A, vested remainder in B
a) “If A’s line dies out, then it passes to B and his heirs”
b) Hypo: O conveys Greenacre to A and the heirs of her body, but if A dies without issue, then to B and his heirs
(1) The “but if A dies without issue” is said to just enforce the FT to say “and I really mean in FT”
c) Keep asking the question until the line dies out and reversion/remainder kicks in
C. Common recovery
1. Collusive lawsuit is where all parties are on the same side and there is no real fight, but they want a judge to rule a particular way
2. A way to convert fee tail into FSA with three colluding and lying parties
D. Fee tail is largely irrelevant since most states have option to convert it to FSA, except for in a few modern instances such as in the case of Robins Island Preservation Fund v. Southold Development Corp., where the holding turned on who held seisin
1. Whether statute abolishing the FT converted the tail to FSA or converted the LE to FSA
2. Court held seisin is in the person with the current possessory right (who provided knight service to the King historically), i.e. the LE
3. So defendant (State of NY) who held LE won, not plaintiff (heirs) who held tail
V. Life estate is an interest that is held only for the life of the holder followed by a reversion in the grantor
A. Magic language: “For life”
B. Alienable for the life of the original grantee, but not descendable or devisable
VI. Law of Waste states that a future interest holder can get either damages or an injunction preventing the present holder from doing something physical to the land that may harm the future holder’s interest in the property (waste)
A. Only for acts that physically affect the land, not ownership interests
1. Affirmative waste is when the present interest holder does affirmative act to damage or change the property
a) Almost always actionable
2. Permissive waste is when the present interest holder doesn’t do something which leads to damage
a) No general obligation on the part of the present interest holder to maintain property
b) Assume that in general it is not actionable
B. Waste can also occur if you improve the value of the property
1. Future interest holder may not want the present holder to knock the house down and build a better house on top of it
2. Not everyone would agree about what makes the value better
C. Damages are only available if the future interest holder joins all possible future interest holders
1. Hypo: O transfers Blackacre “to A for life, remainder to such of B’s children who survive A” and A starts to take down timber trees against the will of B’s children (while B is alive)
a) Court doesn’t know who the future interest holder is and how to divide it up
b) Cannot join as parties to a lawsuit unborn children
c) Injunctive relief is the only relief available, which is irrelevant if the timber is all taken down
VII. A trust is an arrangement by court in equity that awards the legal title to one person in FSA (trustee) and award the equitable title to the beneficiaries
1. O to T in trust for A for life and then to B 
a) Title is FSA in T, equitable LE in A, equitable vested remainder in B
B. Trustee administers the property to the benefit of the beneficiaries
C. Convey Blackacre “to the trustee and his heirs for the benefit of A for life, and then to B’s children who survive A”
1. If oil company comes to buy the property, the trustee can sell the full legal title if it’s consistent with the benefit of the beneficiaires, and the revenue goes to B’s children once A dies
D. Decisions made by the trustee (such as leasing land for 10 years) is not limited by things like the life estate holder’s death, since the trustee holds in FSA
E. Trusts include the property and money to be used to keep the property in good repair
F. Trusts have a termination date outlined in the trust document
1. “Until B’s children turn 25” or “Until the last of B’s children become majority”, etc.
Future Interests
I. Interpretive Rule: Interests are classified in the order in which they are set forth in the granting language and are not renamed once they are initially named
II. A reversionary interest is a future interest that reverts back to the original grantor upon occurrence of a future event or termination of the current holder’s tenancy
A. A possibility of reverter follows a fee simple determinable (or a determinable LE) and becomes possessory in the grantor automatically when the condition is broken
1. Descendible only, not devisable or alienable
B. A right of entry (power of termination) follows a fee simple on condition subsequent and becomes possessory in the grantor only upon action taken by the grantor to claim title and reenter
1. Descendible only, not devisable or alienable
C. A reversion follows a fee tail or a life estate (natural termination estates) and becomes possessory in the grantor automatically
1. Alienable, devisable, and descendible
III. A remainder is a future interest limited in favor of a transferee in such a manner that it can become a present interest upon the expiration of all prior interest simultaneously created
A. The remainder goes to another grantee instead of back to the grantor
1. Follow a life estate or a fee tail, immediately after a natural termination
2. Fee simple (A/D/CS) terminate upon the happening of a condition and if not followed by a reversion will be followed by an executory interest
B. A contingent remainder is a future interest when the remainderman is either unborn or unascertained or there is some condition precedent that must be met before the remainderman can take
1. May not become possessory, thus always followed by a reversion in the grantor
2. Alienable, and devisable and descendible unless conditioned upon survivorship
3. Remainder is contingent in two situations
a) Remainderman is either unborn or unascertained
(1) Hypo: A to B for life, then to C’s heirs (assume C is alive)
(a) Life estate B, contingent remainder in C’s heirs, reversion in A
(b) Can’t ascertain the heirs until C dies
b) There is some condition precedent that must be met before the remainderman can take
(1) Hypo: A to be for life, then to B’s children who survive him
(a) Title is life estate in B, contingent remainder in B’s children, reversion in A
(b) Condition precedent because they must survive B
4. Hypo: A to B for life, then to C and his heirs if C has reached the age of 21 before B dies, otherwise to D and his heirs
a) At the time of the deed C is not 21
(1) Title is life estate in B, contingent remainder in C, alternate contingent remainder in D, reversion in A
5. Natural termination of a preceding estate is never treated as a contingency since death is certain
C. A vested remainder subject to complete divestment is a future interest that has vested, but which may be destroyed by an event that could occur after the vesting of the interest but before the interest becomes possessory
1. A vested remainder that you might take and then you may lose it because it is subject to divestment
2. Can be treated as a vested remainder in FSCS
3. Condition subsequent: once the condition occurs, present interest hold may lose the land
4. Condition precedent: condition you have to meet before you can go on, which would make it a contingent remainder
D. A vested remainder subject to open (or partial divestment) is a future interest that vests in a class of beneficiaries but the class has the potential to increase
1. Refers to a remainder in a class of people rather than a named individual
a) “To John and Betsy” is not a class gift
b) “To B’s children” is a class gift and we don’t know at the time how many people will be in the class
c) Class gift is subject to open if more members can join the class
d) Class is closed if no more members can join
2. Vested if (1) there is at least 1 ascertainable living member of the class, and (2) there are no unmet conditions precedent attached to the gift
a) Hypo: O to B for life, then to C’s children and their heirs
(1) If C has at least one ascertainable living child, title is life estate in B, vested subject to open in C’s children
(2) If C doesn’t have at least one child, it is life estate in B and contingent remainder in C’s children, reversion in O
(3) Assume that at the time of the grant, C is alive and has one child, and then that child dies while B is alive
(a) Title is life estate in B, vested remainder subject to open in C’s child’s successors in interest
(i) No condition precedent such as surviving B
(b) If after the child dies, another child is born
(i) Title is life estate in B, vested remainder subject to open in C’s Child1’s successors in interest and Child2
b) O conveys to B for life, then to C’s children and his heirs
(1) Does this mean to C’s existing children, C’s children ever, or to C’s children once B dies?
(2) If existing children only, it’s a vested remainder
(3) If it’s C’s children ever, vested remainder subject to open as long as one child
(4) If C’s children at the time B dies, contingent remainder because there is a condition precedent
3. Class closing rules
a) A class closes physiologically whenever the person who is capable of giving birth to or adopting a class member dies
(1) Death is the only physiological impediment because even an 80 year old is still considered as capable of having kids
(a) “Remember Sarah”
(2) To A for life and upon A’s death, to A’s heirs
(a) Assume A has three children, and A dies
(b) When A dies, the class closes
(c) It is possible for someone to have kids after death if wife is pregnant and then husband dies before birth
(i) Common law: “a child in the womb is treated as alive for this purpose”
(ii) Closed class includes the child in the womb
b) Interpretive Rule: A class closes by rule of convenience whenever any member of the class is entitled to demand possession of his or her share
(1) Not that s/he actually does, rather when s/he is entitled to when all prior interests have terminated and there are no conditions precedent to taking
(2) To A for life, and then to B’s children
(a) Assume that A and B are both alive and B has one child, then A dies
(i) B’s one child is entitled to demand his share
(ii) Under the rule of convenience, the class closes even if B is still alive, meaning that afterborn children are cut out
(3) Since it is not a rule of law it can be overridden if the intention of the grantor was not to have it apply
(a) Grantor has two kids, A and B. A has a child, and the grantor wants to provide for all the grandchildren
(b) If and when additional grandchildren are born, they will partially divest the first grandchild
(c) If the class does not close under the rule of convenience, then B’s first grandchild will take in FSA subject to partial divestment
E. A vested remainder is a future interest where all the holders are known (not any unborn or unascertained), they or their heirs must be certain to acquire the present interest, and they or their heirs must be certain to retain permanently the present interest thus acquired and could not be divested either partially or completely
1. What’s left over after you’ve gone through the other remainders
IV. An executory interest is a future interest that the grantor does not keep and does not follow the natural termination of the preceding estate
A. “But if” is magic language of divestment with two exceptions
1. If we have language “but if so and so dies without issue” and it follows a FT we conclude that we use the IFIC rules
2. If it is sandwiched with two contingent remainders that are the flipside of the other, then it’s contingent and alternate contingent
B. History
1. Rule Against Springing Interests says that any future interest in a third party must be capable of taking immediately upon the natural termination of the preceding estate
a) Essentially a No Gap Rule because the king wanted his taxes
b) O to A for life, and then, one year after A’s death, to B
(1) B’s interest will not take immediately after the natural termination, and therefore it was void under the RASpI
(2) Common law solution was to cross out “to B” so the title was life estate in A, reversion in O
c) O to A for life and if B has married C, to B and his heirs
(1) Does not violate Rule because he will take immediately after the natural termination
(2) Life estate in A, contingent remainder in B, reversion in O
d) O to A for life, then if B marries C, to B and his heirs
(1) Different from “has married” because that indicates that it has already happened by the time A dies
(2) This one indicates the marriage could take place before the natural termination
(3) Interpretive Rule: Rule in Purefoy says that where a rule could be read to avoid invalidity under the RASpI it should be read that way
(a) If language is ambiguous between contingent remainder and a springing executory interest, interpret it as contingent
(b) Could be read as before A dies, or ever
(i) So read it as contingent remainder in B, reversion in O
2. Rule Against Shifting Interests says that only naturally expiring estates can be followed by a future interest in a grantee
a) No condition in a stranger to the deed (not the grantor and the present interest holder) because the stranger would have to enforce the possibility of reverter
(1) Stranger has an incentive to trip up or be over watchful of the present interest holder because he wants the interest, whereas the grantor doesn’t because he wants to give it
b) To A for so long as the land is used as a farm, and then to B
(1) Violates because B is a stranger to the deed and would be enforcing
(2) Voids the interest in B, so the title is FSD in A, possibility of reverter in O
c) Consequences
(1) Only a reversion could be transferred to a third party, not a PoR or RoR because those would violate the no condition in a stranger rule
(a) PoR or RoR are not alienable or devisable
(2) Attempts to create such interests in a third party in the initial granting string were void
3. 1536 Statutes of Uses converts all executory interests from interests in equity to interests in law
a) RASpI and RAShI not repealed, but makes springing and shifting executory interests legal thus PoR and RoR are still not alienable or devisable
b) To A for life and one year after A’s death to B
(1) Pre 1536 grant to B is void
(a) Life estate in A, reversion in O
(2) Post 1536 grant to B is valid
(a) Life estate in A, reversion in O, and springing executory interest in B
c) To A and his heirs, but if liquor is ever sold on the land, to B and his heirs
(1) When we void the grant to B, conditional language is voided as well but durational language is not voided
(2) Pre 1536 title is FSA in A
(3) Post 1536 title is FSA in A, shifting executory interest in B
d) We still care about pre-1536 because we still name things based on their pre-1536 rules for naming and some rules still depend on pre-1536 rules because they were not repealed
e) Not all executory interests were allowed in equity pre-1536, and therefore only those that were allowed pre-1536 are allowed post
(1) Only springing executory interests pre-1536 were allowed to come into existence on a date certain
(2) O to B on Jan 1, 2030 is okay
(3) O to A and his heirs, but to B and his heirs on Jan 1, 2030
(a) Pre 1536: FSA in A
(b) Even in equity pre-1536, the interest in B would have been void, so Statute of Uses did not legalize this and would make this void
(c) Post 1536 FSA in A
C. A shifting executory interest if the interest goes from one grantee to another upon the occurrence of some condition
1. Divests the grantee, or if it could divest the grantor or the grantee
2. Shifting trumps springing
D. A springing executory interest if the interest can only go from the grantor to a grantee upon the occurrence of some condition
1. Divests the grantor
2. If the future interest grantee doesn’t take immediately and it goes back to the grantor before going to the future interest grantee, it’s springing
3. If it divests grantee to grantee, it’s shifting
Future Interest Rules
I. Rule of Destructibility of Contingent Remainders says that if a contingent remainder does not vest by the time the preceding freehold estate terminates, the contingent remainder is destroyed
A. Always a wait-and-see rule, applied when the preceding freehold estate terminates and never upfront
B. Three situations in which the Rule of Destructibility comes into effect
1. Upon the natural termination of the preceding estate
a) If it hasn’t vested by the time the preceding interest terminates naturally, then destroy it
b) To A for life, and upon A’s death to A’s eldest child if he shall attain the age of 21
(1) Life estate in A, contingent remainder in A’s eldest child, reversion in O
(2) Assume A dies before A’s eldest child reaches age 21
(a) Contingent remainder is destroyed because it would not have vested so title is FSA in O
c) Follows Purefoy that says if we have a grant that can be interpreted either as a contingent remainder or ESpringing, we should interpret it as CR
(1) Interpret it as “before A dies” instead of “ever”
2. Upon termination by merger of the preceding estate
a) Doctrine of Merger says that whenever one person holds more than one interest in a piece of property, and together those interests merge into something that has a name, then it merges
(1) If there is an interest to another grantee in between, the interests only merge if the intermediate interest is a contingent remainder
(a) If there is any other interest in between, nothing gets merged
(2) O to A for life, and O then transfers what he has to A, so A has the life estate and the reversion
(a) This merges into an FSA in A
(b) Release: reversions that are transferred to the present interest holder
(c) Surrender: present interests that are transferred to the reversioner
b) If one grantee holds two interests separated only by a CR, you “crush” the CR and merge the other two interests
(1) O to A for life, then to B and his heirs if B marries C
(a) Purefoy says marriage is before A dies
(b) Life estate in A, contingent remainder in B, reversion in O
(c) If O releases his reversion to A, A owns the life estate and the reversion
(d) Title now is that A holds in FSA
c) Exception to Rule of Destructibility by Merger if the life estate and the next vested estate are created simultaneously in the same person with a contingent remainder in another
(a) To D for life, then to D’s children then living, then to D
(i) Life estate in D, contingent remainder in D’s children, vested remainder in D
(ii) These do not marge
3. Upon the unnatural termination
a) Unnatural in this situation does not mean “not-death” rather it refers to things like forfeiture, renouncement, and abandonment
b) O to A for life, then to B and his heirs if B marries C
(1) If A commits a felony, A loses his life estate by “forfeiture” and that was treated as an unnatural termination
(2) If B has not yet married C at the time of the treason, then the contingent remainder is destroyed
c) Always possible for A to renounce (I don’t want it) or abandon (I initially wanted it but don’t want it anymore)
(1) Both are treated as an unnatural termination and the contingent remainder is destroyed
C. The Second Aspect of Purefoy says that for the purposes of the Rule of Destructibility, if an executory interest can take as a contingent remainder (immediately after the termination of the preceding estate), it will be treated as a contingent remainder
1. First Aspect is interpretive and can be overcome by showing contrary intention on the part of the grantor, but the Second Aspect is rule of law
2. First Aspect: O to A for life, then if B marries C, to B and his heirs
a) Life estate in A, contingent remainder in B, reversion in O
3. Second Aspect: O to A for life, then if B marries C before or after A dies, to B and his heirs
a) Pre: Life estate in A, reversion in O
b) Post: LE in A, reversion in O, springing executory interest in B
c) If B marries before A dies, it doesn’t divest, but because it could take as a CR, it will be treated as a contingent remainder for purposes of the Rule of Destructibility
4. Escape Purefoy: O to A for life, then if B marries C, to B one day after A’s death
a) Pre: Life estate in A, reversion in O
b) Post: Life estate in A, reversion in O, springing executory interest in B
c) Will not be treated as a contingent remainder for purposes of the rule because there’s no way it can take immediately after the termination of the preceding estate
II. Rule in Shelley’s Case (up-front) says that if a grantor conveys a life estate to A, and by the same grant attempts to create a remainder in fee simple or in fee tail in A’s heirs, the result is a remainder to A
A. O to A for life, then to A’s heirs and their heirs/and the heirs of their body
1. Cross out “A’s heirs” and replace it with “A”
2. Rule in Shelley’s Case converts it into a vested remainder in A, which turns the title into FSA in A by merger
B. Whatever remainder the heirs were going to get is what A gets
1. Either a contingent remainder in FSA in A or a fee tail in A
C. The rule does not operate if one interest is in law and the other is in equity
D. Assume grantor intended the application of the Rule in Shelley’s Case (so Destructibility by Mergers will not apply)
E. You can get around this rule by saying “to A’s children” instead of “to A’s heirs”
III. Doctrine of Worthier Title (up-front) says that a conveyance of a remainder or executory interest to the heirs of the grantor is void, and the grantor retains the remainder
A. Unlike the Rule in Shelley’s Case, this applies to grantor’s heirs, not the grantee’s, and applies to executory interests as well and not just to remainders
B. Interpretive Rule in most states, so will be used unless it is absolutely clear that the grantor wanted something else
C. O to A for life and upon A’s death to O’s heirs
1. If doctrine applies:
a) LE in A, contingent remainder in O’s heirs, reversion in O
b) If O wills to B and O dies
(1) LE in A, reversion in B
2. If doctrine does not apply:
a) LE in A, contingent remainder in O’s heirs (H), reversion in O
b) Suppose O dies
(1) LE in A, vested remainder in H
c) Suppose A dies but O still alive
(1) FSA in O (Rule of Destructibility destroys the contingent remainder because it did not take at A’s death)
IV. Rule Against Perpetuities (up-front) says that no future interest is good unless it must vest, if at all, not more than 21 years after the death of some life in being at the creation of the interest
A. Developed in 1700’s to prevent property owners from controlling their property too far into the future
B. If there is any chance, however unlikely, that a future interest will vest 21 years after the death of some life in being at the creation of the interest, the future interest is void
C. Key to the rule is the word “must”
1. Either 1) within 21 years after some life in being or 2) or never is fine
2. Does not require that anything be certain to vest, it just requires that any contingency be resolved within life in being’s death plus 21 years
D. Rule applies to contingent remainders, vested remainders subject to open, and executory interests
1. Won’t apply to vested remainder or vested remainder subject to complete divestment
2. Executory interests are treated as contingent until we know for sure who possesses it
3. VRSO will take, but there’s still a contingency of who will be in the class
E. If the rule is violated, the future interest is void from day one of the conveyance
1. The rule is applied depending on if its by grant (at the moment of the grant) or by will (at the moment of the testator’s death)
a) Apply the rule only once the transfer takes place and do not retest
F. Application method
1. State the title of the grant using interpretive rules
2. Apply all other ‘up front’ rules (Shelly and Worthier)
3. Rule Against Perpetuities
a) Identify the contingencies: whether, when, who
(1) All must be resolved within 21 years after some life in being’s death
(2) Natural termination of a preceding estate is never treated as a contingency, but can resolve the contingency
(a) However, dying without issue can be a contingency
b) Identify the event(s) that resolves the contingencies (“X”)
c) Identify the lives in being (“Y”)
(1) A life in being is someone who (1) is identifiable and alive at the time of the conveyance, (2) relevant in some way to the interest in question, and (3) not a member of an open class
d) For each event that resolves the contingency, ask: Is it possible for X to occur more than 21 years after the death of Y?
(1) If yes to any contingency, then void
(2) If no, then valid
4. Then as events transpire we will apply the wait and see rules
a) Rule of Destructibility of Contingent Remainders, Second Aspect of Purefoy
G. O to A for life, then to A’s first child to reach 22 ever
1. Ignore the child in the womb problem meaning consider the child in the womb as alive at the time of the grant
2. Is it possible for A’s child to reach 21 more than 21 years after A’s death?
a) No, so future interest in valid
H. Connecticut Bank and Trust Company v. Brody: under Skinner’s will, there is residue divided into three equal parts
1. Property in question went into a trust that granted the income to Skinner’s three children for life until the death of the last of the three to die
2. Upon death of last of Skinner’s three children, income was to go to grandchild until death of last surviving grandchild, and the remaining assets were to be distributed to the great grandchildren
3. Grant was Skinner to children for life, then to grandchildren for life, then to great grandchildren
a) Title is present life interest in the children, contingent future interest in grandkids, contingent future interest in fee to great grandkids
b) Anything you keep is not subject to the rule of reversion after a contingent remainder because you already have them
4. Does the contingent remainder in the grandchildren violate the rule?
a) X is a grandchild to be born
b) Y is Skinner’s children (relevant, identifiable, and closed class because Skinner died)
c) Is it possible for Skinner’s children to have kids more than 21 years after they died?
(1) No, so not voided
5. Does the contingent remainder in the great grandchildren violate the rule?
a) X is great grandchild can be born more than 21 years after
b) Y is Skinner’s children
(1) Grandchildren are not lives in being because they’re part of open class
c) Void under the Rule because it’s possible
6. Court also voided the grant to the grand children
a) Having concluded that remainder to GGC is voided under the rule, must determine if GC remainder is so intertwined that it too must fail
b) Interpretive Rule: Doctrine of Infectious Invalidity says that if a gift is void under the RAP, and the only purpose of a second gift was to hold the property until the voided gift could take, then the second gift is voided as well
(1) Can’t go to a later interest, but could go back as many interests as you want
(2) If you concede the only purpose to give to GC is to hold the property until the voided gift could take, apply the DII
(3) Always mention this doctrine if you void an interest under the RAP, even if you say “there’s no evidence that you would void under the DII”
7. State of title immediately after the grant is Life estate in children, reversion in Skinner which will pass under heirs at law
I. Variations of the Rule
1. ‘Wait & See Approach’ doesn’t void in advance, instead wait until 21 years after the last life in being, and if it hasn’t vested yet then void it
a) Consequences are that the title is tied up for longer and it is more critical to know the lives in being
b) Kentucky Approach: any life is a life in being if it is causally related to the vesting or failing of the interest
(1) Similar to Seto method except that members of an open class can be lives in being
c) Iowa Approach: lists the statutory measuring lives and waits to see who the last one is, and then measure 21 years after
(1) No causality requirement
d) Hansen v. Stroecker: application of the wait & see approach where an option “in gross” (freestanding) to purchase property is deemed valid when vested at year 9, within the 21 years after the death of the death of the life in being (the option’s seller)
2. Uniform Statutory Approach says that a future interest is valid if it is valid either under the common law rule or if it actually vests or terminates within 90 years after it is created
a) Combination of the common law and the wait and see approach
b) Saves interests that may have otherwise been void, but also have to wait a long time to see what happens
J. Nugget: Pride and Prejudice
1. To prevent the son from converting the fee tail into a FSA, every generation’s father can buy out his son using a strict settlement
a) Convey to father for life, then to son for life, then to son’s son and the heirs of his body
b) When dad dies, title is son for life, then to son’s son and the heirs of his body
(1) Son will do a strict settlement with his son
(2) Goes on forever, so no one can ever convert to FSA
(3) Requires signing a new strict settlement every 20 years or so to prevent rule against perpetuities
Concurrent Estates
I. A concurrent estate is when two or more people have the right to own the whole property at the same time
A. Occurs, for example, when two or more people buy a house together, property is passed by conveyance or will to two or more people
B. Give each of the “n” people an “undivided, one “n” interest”
1. Property is not divided physically rather they have a concurrent estate
II. Tenancy in Common is the default type of concurrent estate where each tenant has the right to possess all of the property concurrently and their interest passes to their successors in interest
A. Undivided interest in the whole, even as a “50% interest holder”
B. Don’t necessarily need to have an equal interest in the property, although ordinarily they will
C. The percentage of ownership has nothing to do with the right of possession, because each has the right to possess the entire parcel regardless of their percentage of ownership
D. The percentage of ownership controls other elements of benefits flowing from the land (ex. Loans and mortgages)
III. Joint Tenancy with Right of Survivorship is where the tenants have met the Four Unities Test, thus each has the right to possess the property concurrently, and upon the death of one of the cotenants the remaining owners take the deceased tenant’s share immediately
A. Alienable, but not devisable or descendible
B. If three people own property, and one dies, the other two have a half interest
C. The last person alive owns in FSA, and is therefore alienable, devisable, and descendible at that point
D. To hold in JTWRS, holders had to meet the Four Unities Test
1. Time: must have acquired their concurrent interest at the same time
2. Title: must have acquired their concurrent interest by the same instrument (deed, will, etc.)
3. Interest: must have identical percentage interest in the property
a) Quantity
4. Possession: each share must be identical with respect to each joint tenant’s rights to duration, quality, possession, and other property rights
a) Quality
E. Even if the FUT is met, it is presumed that a TIC is intended unless the grantor explicitly states that they intended to create a joint tenancy
1. Magic language: “To A and B as joint tenants with a right of survivorship”
2. “To A and B as joint tenants” is not enough
IV. The JTWRS is severed and converted into a TIC if any of the Four Unities are violated
A. When you see a JTWRS, always look for ways that it was/can be severed to convert it into a TIC
B. If they transfer (sell) their interest during their lifetime, the Four Unities test will no longer be met because the new holder will not have acquired by the same title or time as the original holders
1. If there are 3+ cotenants, and two still meet the FUT and will remain in JTWRS with each other but the new party will be a tenant in common with them
2. B has no right to stop A from passing to C
C. A ‘transfer’ to yourself will not break a unity and will not be seen as a new time or title
1. O owns in FSA and transfers in O and A as JTWRS -> There is no unity of time and title between O and A because O can’t give himself what he already has so this is tenants in common, not JTWRS
2. To accomplish this, grantor would have to transfer to a straw party who can transfer the property back as a JTWRS
D. Lease by one cotenant severs the JTWRS either permanently or during the pendency of the lease but then reverts to JTWRS
1. Doesn’t matter because in either event there’s severance
2. CA says lease does not affect a severance at all but is a tiny minority
3. JTWRS must have the same legal rights to possession, and if one leases out and the other does not, they don’t both have the same rights
E. A and B are JTWRS of Blackacre. A goes into exclusive possession and borrows $100,000 from a bank and executes a mortgage to repay the loan.
1. Mortgage is an interest in a property that may sever depending on how the state visualizes or conceives of mortgages
a) Title Theory says that when the mortgagor gives the mortgagee, s/he conveys legal title to the bank (although retains equitable title to use the property), thus likely severing JTWRS
(1) Mortgager is borrower and mortgagee is bank
(2) In a number of Title Theory states, the courts have refused to treat a mortgage by one JTWRS party as severance
b) Lien Theory says that since the mortgagor has only conveyed a lien (security interest) that allows the bank to foreclose on the property and not the legal title, JTWRS is not severed
(1) More states in Lien Theory say a mortgage by one JTWRS party would not sever, but not uniform
F. H and W own Blackacre as JTWRS. H contracts to sell his interest to A for $100,000. H dies before the closing date, and under his will, he leaves his interest to X. Who gets the proceeds of the sale? X or W?
1. Does the execution of a contract in sale affect a severance?
a) In equity, we will treat that which should be done as having been done
b) Transferred an equitable springing executory interest
c) Violates the Unity of Possession because H has transferred a springing executory interest and W has not, thus severed
(1) After the payment on closing date, the $100,000 goes to X
2. Suppose the contract of sale had been executed by both H and W?
a) Courts have split
(1) Some say it’s severance, some say it’s not
(2) Follow the reasonable expectations of the parties, which in this case would probably be to not sever and therefore H and W split the income
(3) Tenancy by the entirety cannot be severed unless by divorce so avoids these cases of unintentional severance
G. States are split on whether murdering your cotenant severs JTWRS, with some saying public policy and statute override property law to not sever and some saying it does not override and severs
H. Porter v. Porter: Whether a divorce decree which gave exclusive right of possession to the wife severs?
1. Breaks unity of possession, but the Alabama SC held it did not break the Unity of Possession, so on the husband’s death, the ex-wife took his half of the house, not the current wife
2. Husband’s divorce lawyer could have solved this problem simply by making sure there was severance during the divorce
V. Tenancy by the Entirety is where the tenants have met the Four Unities Test as well as the Unity of Person by being married, thus each has the right to possess the property concurrently and upon the death of one, the other takes the deceased’s share immediately
A. Unity of Person is met if the tenants are married or married lite (civil unions, registered domestic partnerships)
B. Can only be severed by divorce or if both parties convey together
1. Can’t be severed by one spouse acting alone
2. Neither party in the TBE can compel partition
3. No action for accounting in TBE
C. Very popular on the east coast
1. Creditors cannot take the property
D. Hypo: O transfers Blackacre to H and W, who are married to each other, and to Y. What is the state of the title?
1. When land is transferred to a married couple, the presumption is TBE in jurisdictions that recognize TBE
a) Always still safer to be explicit
2. When land is transferred to a married couple and a third party, the couple own their shares as TBE, but as TIC vis a vis the third party
3. H and W each own a ⅓ undivided interest as TBE vis a vis each other, but as TIC vis a vis Y
4. Y holds ⅓ TIC
Causes of Action Between Cotenants
I. Need to always ask who is suing who
II. General rule is that all cotenants have the right to possess the whole regardless of the percentage in interest the hold
III. Action for Accounting is brought when one cotenant is looking to collect some portion from a pot of money held by the other cotenant
A. Equitable action brought against a fiduciary to compel him or her to account for his or her actions as a fiduciary
1. Fiduciary is someone who has a duty that’s been created voluntarily by his or her undertaking to act for another’s benefit in connection with the undertaking
a) Trustee, lawyer, etc.
b) Cotenants are treated as fiduciaries for each other, not purely independent of each other
B. Action for mesne profits is the name for actions for accounting with respect to the use of jointly owned land
1. If one cotenant rents out the property and the other has no role in the renting property, both cotenants have a right to the profit
a) Allocate the profits according to the percentage share you hold
2. If one cotenant lives on the property but the other one doesn’t, does the one living on the property have to pay the other a percentage of the rental amount (according to interest in property) for exercising his/her rights?
a) Majority: no, unless there has been an ouster (action to keep the other off the land) by the person living on the land
(1) In case of ouster, the other cotenant is entitled to his/her fair share of the rental value
(2) If I choose to live on the property or use it in some other way I am merely exercising my right and I don’t have to pay you
b) Minority: allows a cause of action for accounting even in the absence of an ouster
(1) Cotenant is entitled to his/her fair share of the rental value of the property even with no ouster
C. While A is in exclusive possession he commits an act which, if committed, would be considered waste. Is A liable to B for waste?
1. As matter of law, half courts say yes and half say no
2. Courts that say no say the cause of action should be in accounting not in waste
IV. Action for Contribution is an action at law brought to force one cotenant to kick in some portion of a cost the other cotenant was forced to bear
A. If both cotenants are using the property and the cost is a mandatory cost, the one who paid the cost can sue the other for contribution
1. Mandatory cost is one that if it is not paid it will result in the loss of the legal right of possession of the property (such as property tax, mortgage)
2. Payment is based on respective ownership interests in the land
B. If it is an optional cost, the cotenant who pays the optional cost can’t sue the other for contribution
1. Optional costs are any costs that are not mandatory, even if they are necessary for upkeep and use, and includes repairs to the house because the legal title to the property will not be lost if the repair is not made
2. Doesn’t matter who is using the property
C. If one is using the property and the other is not, the one who is using the property cannot sue for mandatory cost contribution
1. Exception if the mandatory costs exceed the fair rental value of the property, then contribution is allowed with respect to the excess
a) Mandatory cost is $1,2000, the fair rental value is $1,000, the excess is $200, with 60-40% owners, you can get $80 of the mandatory costs
D. In an action for accounting (not contribution), where one cotenant is renting the property out, the other cotenant can sue to get the net profits after reduction of mandatory and optional costs
1. A can’t get contribution for “necessary” costs, but can reduce those costs from net profits in accounting
2. Hypo: A makes a permanent improvement to Blackacre for $75,000. Can A sue be in contribution?
a) Not in contribution
b) But in accounting, A can subtract the fair value increase as a result of the improvement and they split the rest
E. Never an action for contribution for capital costs for improvements
1. An improvement cost is usually a one-time cost that has a very long useful life, as opposed to an operational cost which is regular and ongoing
2. Courts determine what is operational versus improvement
3. In accounting, look whether the improvement increases the value of the property
a) The person who put the money in to build the pool that increased the value of the property gets the increase in rental profit or sales price, and the rest is split according to the percentage in interest
b) Equitable law is “what’s fair”
F. If A and B are co-tenants and the bank forecloses on the property and it is up for sale, then A buys the property from the bank, can A sue B for contribution?
1. One approach is yes, the fiduciary aspect of co-tenancy is taken into account, A is assumed to be buying it on behalf of B as well and this is a mandatory cost to keep the property
2. Another approach is no, A is buying as a buyer and not as a co-tenant. A now owns the property by himself free and clear of B’s interests and rights
V. Action for Partition is and equitable cause of action brought when the two cotenants cannot get along and cannot agree on how to split the property
A. Voluntary partition is when the cotenants come to an agreement without court involvement so no cause of action
B. Involuntary partition is when the cotenants can’t agree on how to partition and require court involvement
C. How the property is partitioned depends on the type of property
1. Physical partition, ordering to sell the property and split the proceeds in a way that’s fair, one cotenant buying out the other one, or other ways that the court deems as fair
D. Cummings v. Anderson: Married couple bought a house together with equal contributions to the purchase of the property until the wife left and took all of the common property and took all his money
1. There are no rules in equity, so each court can come up with different solutions according to what they think is fair
a) Fluid between courts as to deciding what is fair
2. Personal property has nothing to do with partition of the real property
3. State Supreme Court said that husband’s property interest was 92% because that was his share of the purchasing costs
a) As a matter of law the wife didn’t abandon
(1) Abandonment occurs by clear and convincing evidence that you abandoned the property
(a) Almost no one can ever do that
b) Husband would be entitled to offset the mandatory costs wife owed by the interest
c) Equitable defenses includes the Defense of Clean Hands
(1) If plaintiff is seeking relief in equity, you must come into court with clean hands (could not have done anything wrong)
(2) She didn’t come in with clean hands because she didn’t contribute to the costs of the property as she should have as the cotenant
E. O conveys Blackacre to A for life and upon A’s death to B and C
1. Life estate in A, vested remainder in B and C presumably as tenants in common
2. Can B and C during A’s lifetime compel a partition of Blackacre?
a) Half the courts hold partition of nonpossessory content is not okay
b) Other half hold that it is okay if it is a vested future interest, not contingent
c) Another approach says can partition the future interest only and not the present interest
d) No court allows future interest holders to force partition on the property a present interest holder is living on
F. A and B are cotenants entering into an agreement that neither shall ever seek to partition
1. Courts will generally uphold such agreements so long as they are reasonable according to circumstances and length of time
a) The further out the agreement goes less likely to be reasonable
Property Rights of Spouses
I. In common law, dower gave the widow a right to a life estate in ⅓ of (1) all lands (2) of which her husband was seized (3) of a legal estate (not equitable) (4) at any time during the marriage (5) in which he had an estate capable of inheritance by issue of their marriage
A. Was used to protect the widow upon her husband’s death who would otherwise get nothing because property would go to the oldest male heir
B. Reversion goes to the husband’s successors in interest who hold the other ⅔
C. Wife retains the dower right even if the husband sells his land prior to his death
1. Husband could not sell the life estate unencumbered without the wife’s signature
2. Protects the wife and gives her a big right
D. Dower is inchoate during the marriage, and is consummate once the husband died with the wife became a dowager
II. Choice of law or conflict of law asks which jurisdiction’s rules apply in a dispute
A. For property law, the general rule is the location of the property
B. But for marital law, the choice of law rule is the rule of your domicile at the time the property was acquired
1. Domicile is resident squared (presence with intent to stay)
III. Community Property is a form of property ownership between the “community” of a husband and wife
A. Two types of property
1. Community property is all real and personal property acquired during marriage as a result of labor or investment and is jointly owned by the husband and wife 50-50% with shared management power
a) Alienable and devisable, but not descendible
b) Each spouse has the right to sell or will his/her share
c) If spouse dies intestate without a will, most community property states provide that his/her share will pass to the surviving spouse similar to JTWRS
d) Husband and wife don’t have equal authority over the land because of coverture
e) CA has a special form of community property that is CP with Right of Survivorship, which is the equivalent of JTWRS
(1) Passes by right of survivorship so it is alienable but not divisible and descendible
2. Separate property is property acquired prior to the marriage and is owned separately by each member of the couple
a) Separate property that is then invested in during the marriage at some point it will flip into being community property
b) If property is acquired by one spouse without any effort (gift or inheritance) it is separate even if acquired during the marriage
c) No right of dower
AFTER MIDTERM
Leasehold Estates
There are three types of non-freehold estates in land with no magic language rather it is created by the intention of the parties
· Tenancy for term of years is a tenancy for a fixed or computable period of time that does not require notice of termination since the lease automatically terminates at the end of the period
· The tenancy period can be for any period stated in the lease, whether one week, month, year, 10 years, etc.
· Some states limit the period for which it can last, such as in CA where municipal land can’t be leased for longer than 55 years
· States differ if leases that violate these limits are void, fully
· A TTY is almost always created by written contract and rarely orally
· Can only be terminated earlier than the lease period without cause if provided for in the lease
· Generally, any rule regarding property can be overwritten by the lease
· Parties are free to agree to whatever terms they want in a lease, so to figure out what a party’s rights are we read the contract
· Periodic tenancy is a tenancy that lasts for a definite period, typically for a month or a year, but is automatically renewed at the end of that period in the absence of a notice of termination by one or the other party
· The traditional common law rule is that for a yearly periodic tenancy, a 6 month notice is required to terminate without cause, while for shorter periodic tenancy period a notice of one period is required to terminate without cause
· If notice is not given in a timely manner, such as a notice later than November 31 for a desired December 31 termination, it will not be effective on December 31, but rather will be effective as of January 31
· Some modern courts are allowing termination of yearly periodic tenancies on a one-month notice
· Death of either party to the lease does not terminate a periodic tenancy, and the estate must provide notice of termination and is liable for rent accordingly
· Typically created by oral contract
· Tenancy at will is a tenancy that can be terminated by either party without notice or cause at any time or upon the death of either party to the lease
· Very much disfavored unless it is clearly intended
· Courts will normally treat an oral lease as a periodic tenancy, or sometimes a tenancy for term of years
· A tenancy at sufferance is not considered an estate in land, rather applies to holdover tenants which are tenants that are supposed to leave but didn’t
· The landlord can treat the holdover tenant at sufferance as a trespasser and begin ejectment proceedings, or the landlord can treat the tenant as a periodic tenant
· A tenant at sufferance on a commercial lease becomes a year to year periodic tenant
· On a residential lease, the tenant at sufferance becomes month to month periodic tenant
· Not a hard and fast rule, rather we look at the situation more holistically
· Examples where not considered a holdover tenant
· Commonwealth v. Hirschfield: When the tenant failed to move out until a few hours after the last day of the when, the landlord elected to treat the tenant as a periodic tenant for another year of the lease, which the court rejected
· Herter v. Mullen: The tenant held over for 15 days because his mom was sick, the court did not apply the law to treat him as a holdover tenant because he did not hold over voluntarily
· Examples where considered a holdover tenant
· Hypo: Tenant was unable to find somewhere else to move after the end of the lease term
· Hypo: Negotiating for a new lease, and in the interim stays in the property
· L can make the election explicitly with notice, or implicitly by action or inaction such as renting the property out to someone else making the holdover tenant a trespasser, or accepting holdover tenant’s rent making T a periodic tenant
· L must make the election within a reasonable time, anywhere between 2 months and 15 years, otherwise acceptance of periodic tenancy will be implied
· L cannot change the election later on
· If L chooses to treat the holdover tenant as a periodic tenant, L can raise the rent if provided notice before holdover (less clear if after), but courts are split on whether the period becomes month-to-month or year-to-year
A non-freehold estate is created by written or oral lease/contract (not by deed or will as in freehold estates) which, to be valid, must have five essential specified and present
· 1. Landlord
· 2. Tenant
· 3. Premises
· 4. Amount and timing of the rent
· 5. The term of the lease
The Statute of Frauds creates additional requirements for leases for a period longer than 1 year
· 1. Must be written
· 2. The lease must be signed by the person against whom enforcement is sought
· Can only enforce the lease against someone who signed it
· Equitable Exception to the Doctrine of Partial Performance
· If the oral lease violates the SoF, but one of the parties behaves in a way that would be unusual in the absence of a long term lease (building a building on the property) then the courts will accept that behavior as evidence that there was no fraud and therefore will enforce the full term of the lease, notwithstanding that there was no written contract
· Tenant building a restaurant on the property, and normally a tenant wouldn’t build on something not held for a long time, is evidence the tenant believed it was for the full 10 years, therefore landlord will be bound to the 10 years despite failure to comply to statute of frauds
· Partial performance is the tenant’s investment in the property
· Landlord violated the SoF by not signing the lease but “built to suit” the tenant’s requirements so that they would rent it for the whole 10 years, this is evidence the tenant (and the landlord) intended the whole term and he will be bound to the lease for the whole term
· Partial performance is the landlord’s building to suit
· If parties enter an oral lease for more than one year thus violating the SoF
· If the tenant has not yet taken possession, the lease is voidable depending on the conduct of the parties
· If the tenant takes possession with the landlord’s permission, then the tenant becomes a tenant at will the second the tenant moves in
· If the tenant then begins to pay rent and the landlord accepts the rent, the tenant becomes a periodic tenant, with the period depending on the periodicity of the payments
· Monthly period for month to month rent; yearly for year to year rent
· All aspects of the oral lease other than the term are binding
· If the tenant agreed orally to take out the trash, the tenant is still bound by it
· The fact that the lease is invalid under the SoF does not mean that it is void
· If the tenant has paid rent, in order to remove the tenant the landlord has to give the tenant a notice of termination according to periodic tenancy termination rules
· Another exception to Statute of Frauds is created by the Uniform Residential Landlord and Tenant Act (URLTA)
· If one of the parties fails to sign a written agreement, but nevertheless acts as if the lease is in place, then that party is also bound by the lease as if they had signed, but creates a tenancy for a term of years for a one year period only
· If the tenant wants to terminate after lease is signed and before possession, damages are determined based on a factual determination of whether the contract was a lease or a contract to make a lease in the future
· Both are enforceable if there is compliance with Statute of Frauds
· Factors for determination are “lease” language, intention of the parties, and the legally required language in the document
· If the contract is a lease, then the landlord is entitled to rent and the tenant to possession
· If the contract is a contract to make a lease, then the landlord is entitled to expectation damages in the difference between expected rent and the fair rental value
· No damages if FRV is greater than rent
Policy on Market Theory/Law and Economics
· Assign costs to the “least cost avoider/provider” for maximum welfare, since they are the ones with the biggest incentive to avoid the cost
· Savings can then be split depending on the relative elasticity of supply and demand curves, which is baked into the market
· Who nominally bears the costs may not be who ultimately bears the costs
· Luxury goods tax
· First question: What is the default rule in a lease that doesn’t address a particular issue?
· Law and economics says to assign the cost to the least cost provider/avoider to reduce overall social costs, and if the parties were rational that is what they would have done anyway
· American rule on attorney’s fees is that each party bears their fees
· Second question: When should the law override contract provisions?
· Law and economics says never to override because if markets are efficient we should never override contractual provisions because we assume that everyone is rational
Landlord-Tenant Obligations
· Landlord obligation to provide actual possession to a tenant, and the responsibility to evict holdover tenants, depends on the jurisdiction’s default rule
· Default rule can be overwritten by the lease
· English Rule says that the landlord has the obligation to supply legal and actual possession
· Tenant will have all legal property rights, such as exclusive possession, and will receive an actual possession
· If it is not stated, assume the URLTA which is some variation of the English rule
· American Rule says that the landlord only has the obligation to supply legal possession
· Hannah v. Dusch: He had a lease signed but when he arrived, there was someone living in the apartment, and there was no clause dealing with this issue of whether this was a landlord issue or an issue for the new tenant
· Between landlord and the holdover, tenant is the least cost avoider because the landlord needs an attorney to evict and the holdover tenant can just leave
· Between the landlord and the new tenant, the landlord is the least cost avoider because he can include a clause in the holdover tenant’s lease to insist on the holdover tenant paying for all eviction costs
· Court holds that the landlord doesn’t have to kick the holdover tenant out, rather it is the new tenant’s problem
· Adopts the American rule which it says is more in accordance with justice to the landlord and tenant
· 1. A lease is a conveyance of a non-freehold estate which gives the tenant the right to possession and thus should enforce that right if he needs to
· Consistent with medieval law since it doesn’t view the lease as a good or service
· 2. Having a holdover tenant is no different than someone coming onto the property later on
· 3. Tenant wants an implied covenant to protect the tenant from the tort of another and for the landlord to provide insurance for that tort, which is not what the landlord is in the business of doing
· Counter: landlords are in the business of supplying apartments, not an apartment with someone in it and that is not the expectation of the customer
· 4. Under English rule, it is impossible for landlords to rent out apartments until the old tenant actually leaves
· Counter: this is a made up fact because in practice they rent out apartments in England all the time
· Under the American Rule, since a tenant succeeds the landlord’s legal rights to possession, a new tenant can treat a holdover tenant as a periodic tenant and collect rent instead of suing to eject
· The landlord does not have the right to possession therefore cannot sue the holdover tenant
· In an English Rule jurisdiction, L has the responsibility to sue for possession but does not have the right to do so
· Landlord does not have the obligation to evict trespassers in neither American or English Rule because legal and actual possession was transferred on day one
· Hypo: L leases Blackacre to T for 5 years. On the commencement date, there is no one on the land. T has waited a few days to enter, and when he does enter, there is someone in possession.
· L provided actual possession on day one, so there is no breach by L regardless of whether English or American Rule jurisdiction
· L is not the least cost avoider because s/he has no ability to impose costs on the squatter before the squatting
· Restatement says that if L has reasonable notice of the trespass, L must evict to open the premises for the possession even if the NT arrives later on
· If L fails in this obligation, that is a breach allowing the tenant to terminate the contract
· Tenant does not have the obligation to occupy the leased property
· Landlord might care that the tenant occupies the property if the property is grandfathered for zoning purposes
· Zoning is a form of land use regulation where the municipality says what you can or cannot do with your property
· If someone violates a zoning regulation, city can either force demolition or turn a blind eye
· Constitution says that if government takes/forces demolition of property, it has to pay for it
· Cities don’t want to pay, so they usually turn a blind eye
· A gas station that has been in use since before zoning regulations to make the area residential came into effect can be grandfathered in and still allowed to be a gas station despite the zoning violation
· Grandfathering can expire if it stops being used for that purpose, so the owner of the property cares about how the property is used
· If property is not occupied and used, the grandfathering expires
· Although there is no obligation to occupy the property and to continue the non-conforming use, a landlord can explicitly require it in the lease
Use of Leased Premises
· Lease clauses commonly impose various restrictions on a tenant’s usage, including who can live in the property or pets, which raises questions of interpretation and enforcement
· Lease clauses are pretty new and flexible in their language, thus interpretation and enforcement is a matter of skill and not as much as black letter law
· What might initially be a clear lease, a skilled lawyer can make it look hopelessly ambiguous
· Ways to resolve ambiguities is to turn to public policy, precedent interpretation, dictionaries, but typically cannot introduce external evidence of interpretation outside of the language of the lease contract
· Interpretive Rule: Resolve ambiguities against the person who drafted the language because they are the least cost-avoider and they could have included, and will in the future include because of this punishment, clearer clauses
· Interpretive Rule: Construe the generic term in a list according to the terms that precede it to decide what the term means in the lease
· A clause saying that the tenant is bound by rules and regulations for the building community’s benefit that the landlord might change from time to time cannot bind the tenant because it allows unilateral modification of the contract
· URLTA has a section on after-adopted rules and regulations says they are enforceable if it is fair, equal, doesn’t evade previous obligations, tenant is notified, reasonably related to the purpose of its adoption, and meant to promote the building’s convenience, safety, etc.
· Property rights of the owner in America make the property owner the dictator of his/her property
· Does having an elected condo-board that imposes a no dogs regulation make the rule more or less enforceable?
· No, the same rules and precedents are used in interpreting validity of elected board and of an unelected landlord
· It is uncommon for courts not to enforce use restrictions in commercial leases because there is an implication there was bargaining and equal information, while in residential leases enforcement is more mixed
· We assume people are rational, have full information, and negotiated to make social welfare, and any intervention would reduce welfare and undermines people’s autonomy
· Most people sign contracts without hiring a lawyer and we know they probably don’t understand what they signed, yet US law says that these people should be bound to the agreements they signed
· All contractual obligations require the landlord to be fair and reasonable and to act in good faith
· Must consider how the rules affect other tenants in the premises
· Illegality and Commercial Frustration
· If the landlord and tenant are both fine with a certain usage which the government deems as illegal
· If the lease is deemed enforceable, we put the risk of illegality on the T who is forced to pay rent but can’t use the premises for the purposes rented
· If L cannot enforce the lease and T can break it, we are putting the risk on the L who will lose the promised rental income
· Solution is to put this on the least cost avoider
· If the use is illegal from the outset and the tenant knows this but the landlord does not, the risk of illegality should be put on the T and T cannot break the lease which L can continue to enforce
· If the use is illegal from the outset and both the tenant and the landlord knew this, the tenant may break the lease because L is the least cost avoider since L can lease the property to someone else who won’t use the property illegally
· If the use becomes illegal after the lease is signed, assuming the tenant and landlord were both equally ignorant that the use would become illegal, the tenant may break the lease because L is the least cost avoider since s/he can find a new tenant while the tenant can simply leave
· Doctrine of Commercial Frustration states that when government action that was not reasonably foreseeable at the time of the lease frustrates the tenant’s use, even though it does not make the use illegal, the tenant is allowed to terminate the lease, so long as the landlord knew of the intended use
· Applies to commercial uses only, not residential
· Hypo: L leases to T property to use for a college bar, and lease allows for sale of alcohol. State legislature then increases the drinking age from 18 to 21, plummeting business.
· Alcohol sale is not illegal, just untenable
· If it was foreseeable that this would happen at the time the lease was entered into, then T cannot terminate
· If it was not foreseeable, business dropping by 80% would frustrate any person so T can terminate
· Even if some other use is still viable with the property, we focus on the original intention of the lessee to determine the bottom line frustration
· Hypo: Lease in private shopping mall, and T intends to use as small bar, but fails to make the lease contingent on this use. Quota in the area does not allow him to get the liquor license
· L is not the expert in liquor license, so T is the least cost avoider so he should bear the cost and can’t terminate the lease
· Rule of Independent Covenants states that the terms of a lease (covenants) are independent of the conveyance, thus a breach of a covenant would not give the other party a right to terminate rather only the ability to sue for damages
· The only exception at common law was the covenant of the Rule of Quiet Enjoyment which provides that the landlord promises that neither the landlord nor anyone holding of him, nor anyone with superior title, will disturb the tenant in his quiet enjoyment of the premises, the breach of which allows T to terminate
· Implied covenant imposed on every landlord-tenant relationship
· Interference is either eviction (L moving into the house or entry without warning using master key) or partial eviction (L moves stuff into the garage)
· Partial eviction allows T to terminate or to stop paying rent until L cures the breach
· For an intrusion to be considered an actual eviction, it must be in more than a trivial manner (de minimis)
· The reason for L’s intrusion could determine if RQE was breached
· Hypo: Leak running out the front door of the apartment and there is a risk to the apartment and surrounding apartments?
· L’s entry is furthering the T’s enjoyment and use, so probably does not allow for T to terminate
· Hypo: Suppose L is suspicious T is not taking care of the apartment and L enters
· Not one of the reasonable exceptions
· Some states have abolished the RIC to allow termination for breach of lease terms, but this creates a problem if the landlord has breached a minor duty (failure to replace a lightbulb) and the tenant can then terminate the lease for a minor breach
Doctrines Dealing with Nature and Quality of the Premises being Rented
· Implied Warranty of Habitability is an implied promise by the landlord that the leased property will be habitable to the standard of the local housing code, or in the case of no code on the issue at hand, the court looks to whether the conditions are reasonably suitable for habitation
· Remedies for violation include one or more of the following
· 1. Termination of the lease: Doctrine of Constructive Eviction or state law makes it illegal to lease an uninhabitable property or with a certain defect
· Wade v. Jobe: The tenant had no hot water and sewage was accumulating in the basement which made the house unsafe for human occupancy; the tenant vacated the premises and the landlord sued for rent; the court held the implied warranty of habitability allowed the tenant to vacate the premises
· 2. Repair and deduct: After notice and L’s failure to fix problem, T may repair the problem and deduct repair costs from future rental obligations
· Often limited on an annual basis
· 3. Reduced rent: Rent reduction is measured differently in each state and jurisdiction since there is no market value of uninhabitable property
· 4. Damages: T pays full rent but sues for damages
· Jurisdictions are split on the question of whether IWH can be contracted away, but the trend is to say that it cannot
· In CA, a term can say that T makes all repairs which waives the IWH, but L doesn’t want T to mess up all their stuff
· Economic arguments relating to IWH
· Law and Economics says that if T and L agree to something, the law shouldn’t change it because the parties know best
· Should the court imply a IWH if the lease is silent?
· LAE would say that landlord is the least cost avoider on making sure the apartment is in good condition, so it makes sense to impose the cost on the landlord
· If the lease overrides IWH, should the court respect it or not give it effect?
· LAE would say to not override it because they know what will get the most social welfare
· The issue with this approach is that it ignores the effect of decisions to agree to lower housing standards on the surrounding community
· Externalities are things that affect people outside of the immediate exchange thus free markets cannot minimize them
· We cannot rely on private decisions to be solutions to and to take into account externalities affecting other people
· When a neighborhood goes down hill, it starts with one building and then the surrounding buildings go down hill as well
· Critical Legal Studies Movement says that legislatures and courts tend to respond to the needs of those who put the most pressure on them such as financiers of campaigns and those with money in position to litigate, thus, an ambiguous rule will be pushed in the direction of those with money
· When analyzing legal rules, we should recognize that rules are not equal to social classes and make adjustments
· Public Choice Theory says that legal thought is subject to being bought, thus government should do nothing
· Implied Warranty of Fitness for a Particular Purpose preceded the IWH, and allowed T to terminate a short term lease of a furnished, residential property (vacation rental) if it is not found up to standard
· Ingalls v. Hobbes: When a summer rental home was infested with bugs, so T left and L sued for the rent, the court found for T because he should not be expected to deal with a fumigator for the first of two months of his vacation with his family
· Continues to be available for vacation homes alongside IWH
· Generally doesn’t apply to specialized commercial leases
· Doctrine of Constructive Eviction circumvents the RIC by allowing the court to interpret the landlord’s failure to perform a duty as an eviction, thus the tenant can terminate when the following elements have been met
· 1. Duty: L must wrongfully or fail to perform some express or implied duty
· IWH and DCE operate in tandem, because IWH creates the duty and DCE creates the process and right to terminate based on failing to comply with IWH
· Even without DCE, however, the tenant still has the other three remedies for violation of IWH
· DCE is not limited to duties created by the lease or from violation of IWH
· Hypo: L molests T’s daughter, and the criminal violation is the basis for DCE
· 2. Substantial Interference: L’s action or inaction must cause a substantial interference with the tenant’s use
· Trivial interferences will not qualify
· This is what does the heavy-lifting work in this doctrine
· Hypo: Lease allows for a tenant to have access to the parking lot in the back, but then the landlord blocks the driveway leading to the parking lot. Can tenant terminate?
· There is a duty because L has promised T access to the parking lot
· The facts determine if this will be considered a substantial interference, such as street parking availability, etc.
· Then go through the other two elements
· If lease allows T to park in space 13, blocking access to it may be constituted a partial eviction, so T can terminate or stop paying rent until the partial eviction stops
· Louisiana Leasing Co. v. Sokolow: Landlord wanted to evict the Sokolows because their kids were making too much noise and bothering the other tenants, and the landlord potentially has a duty to the other tenants because the Sokolows are holding ‘of the landlord’ so the landlord is liable for their actions
· Gottdiener v. Mailhot: Court found constructive eviction when new tenants forced old tenants to leave by vandalizing his car and otherwise disturbing his peace
· Eskanos & Supperstein v. Irwin: Court found that a photo studio in a shopping center which was negatively impacted by music elsewhere in the center reaching them and the photo studio moved out; the court ruled this a constructive eviction because the lease prohibited tenants from playing music audible beyond their own area
· 3. Notice and opportunity to cure: T has to give L notice and opportunity to fix the problem
· 4. Failure to remedy and tenant vacation of property within a reasonable time
· Implied Warranty of Suitability extended the IWH to commercial leases where the landlord in a commercial lease promises that the premises are suitable for their intended commercial purposes
· Davidow v. Inwood North: Plaintiff was a doctor who rented space for use as a medical office, with lease requiring L to furnish many things including air conditioning. Air conditioning didn’t work, roof was leaking, rats ran around, hallway was dark, parking lot full of trash, no hot water, and on one occasion office had no electricity. T moved out, so L sued for rent
· L says that sure this all happened, but Rule of Independent Covenants says you can’t terminate so pay me the rent
· Court solves this problem by creating a new warranty, but could have just said that this violated DCE because duty was stated in the lease, and the failure substantially interfered, and there was notice and reasonable time allowed to fix
· Sometimes it is hard for a landlord to know what a particular commercial tenant needs, and the tenant knows best what it needs in this circumstance so s/he is the least cost avoider, so should specify in the lease what it needs exactly
· Not a single other state has followed Texas Supreme Court’s holding of this warranty, because normally in a commercial lease, each parties obligations are laid out so you don’t need an Implied Warranty of Suitability
· Defense of Retaliatory Eviction states that a landlord may terminate a lease for any reason or no reason, but not for retaliation for enforcement of the landlord’s code obligations
· Hypo: T complains to local authority about code violations, and L then in retaliation gives the appropriate notice to terminate the lease. Courts have generally held that the T may assert the L’s retaliatory motive as a defense against an eviction action
· The rule is relatively easy to expand to retaliatory evictions for complaints about violations of IWH, and for preventing retaliatory rent increases
· Robinson v. Diamond Housing Corporation: T signs lease for periodic tenancy on the understanding the L will fix the problems, but the L does not fix it. T begins to enforce rent, and L sues to evict. Jury found that housing code violations existed so T wins
· L then gives 30 day notice for termination, so the court holds that the T can assert the DRE because L wasn’t able to show it wasn’t taken off the market for some other reason
· Generally not applied to commercial tenants
· Even if the tenant moves out, T can sue for damages for retaliatory eviction such as for moving costs, higher rent, etc.
· Hypo: T seeks to organize a tenant union, and L sues to evict. T claims First Am. but that only protects you from the government, not private party
· Not all evictions are prohibited, and not all T activity is protected
· DRE available even for activities unrelated to the tenancy
· No eviction or raising rents for retaliation for complaint of L’s criminal molestation of T’s daughter even though the complaint was not about housing codes, etc.
Transfer of Leasehold Estates
· An assignment is when T2 holds of and owes duties to the L, and pays rent directly to L
· A sublease is when T1 continues to hold and owe duties to the L, while T2 holds of and owes duties to L
· T2 pays rent to T1, and T1 pays rent to L
· Common law approach (majority) says to look at what T1 transferred to T2 to determine whether the transfer was a sublease or an assignment, regardless of the intent of the parties
· An assignment is when T transfers his/her entire tenancy to another tenant with no possibility of taking back
· A sublease is when T grants less than the entire tenancy and retains some reversionary interest
· Law is unclear whether a possibility of reverter/right of re-entry qualify as a reversion
· Hypo: If T2 mistakenly believes he has a sublease but it is in fact an assignment, so T2 pays to T1, can L sue T2 for rent?
· Yes
· Hypo: If T1 has tenancy for term of years at $100/month, and subleases to T2 for $300/month, who gets the extra money?
· Sublease allows T1 to keep the extra money
· Assignment would probably keep the $100 rent price and goes to L
· Modern intention approach (minority) says to look at the intention of the parties to determine whether the transfer was a sublease or an assignment
· Jaber v. Miller: Miller acquired leasehold interest from Jaber under a document called an assignment where Miller agreed to pay Jaber $175/month and the rent payable to the landlord of $200/month was paid by Jaber
· Building burns down, and Jaber is relieved of the obligation to pay the $200 to the landlord
· Jaber has nothing to transfer so he can’t transfer it to Miller
· Court rejected the common law approach and decided to look at the intention of the parties, which in this case was to create an assignment so Miller has to keep paying the $175/month for the remainder of the period
Privity of contract means the parties can sue in contract law, while privity of estate means the parties can sue in property law
· Parties can be in one, both, or neither of the privities
· In the case of an assignment, where T2 holds of the L, T2 and L are in privity of estate but not privity of contract thus L can sue T2 for rent under the Law of Real Covenants
· T1 and L are no longer in privity of estate but remain in privity of contract, thus L could sue T1 for rent if T2 breaches contract and doesn’t pay rent
· T1 could then sue T2 for contribution
· L could choose to release T1 of his contractual obligations or T2 could assume T1’s contractual obligations and burdens
· L does not have to follow the assumption by T2
· If both L releases and T2 assumes, there could be a novation between L and T2 where they create a new contract between them
· Hypo: T-1 assigns to T-2, and T-2 then assigns to T-3. T-3 fails to pay the rent to L. Who can L sue for the rent?
· L can sue T-1 under privity of contract because of their original contract, and T-3 under privity of estate because T-3 holds of the L
· L is not in privity of contract or estate with T-2
· T-2 would be liable to L for the rent if T-2 assumed the obligation to pay the rent from T-1’s contract
· What if L breaches obligation to make repairs? Who can sue L for specific performance or damages?
· Obligations under the Rule of Real Covenants can run with the land for both tenant and landlord obligations
· T-3 can sue because of Privity of Estate
· T-2 cannot sue because he has no legal relationship with L, unless he assumed the lease before transferring to T-3 but as a practical matter courts are hesitant to allow those who have no connection to the property to enforce such a breach
· In the case of a sublease, where T2 holds of T1 who holds of L, T2 and T1 are in privity of estate and contract and T1 and L are in privity of estate and contract, but T2 and L are neither in privity of contract nor privity of estate
· Hypo: L leases to T-1, who subleases to S. S doesn’t pay rent. Can L sue T for the rent, and if so, on what theory?
· Yes, on either theory
· Can L sue S?
· No, because they are neither in privity of contract nor privity of estate
· Unless the contract between T and S is treated as a promise intended to benefit L, then under privity of contract L can sue under the third party beneficiary doctrine
· Suppose S promised T to pay the rent directly to L. If fails to pay the rent?
· T can sue S under privity of contract
· L cannot necessarily sue S
· Hypo: L leases to T-1, who then subleases to S. S pays the rent to T, but T fails to pay rent to L. Can L sue S for possession?
· Yes, because you can’t convey what you don’t have. If T doesn’t pay rent, T is terminated, who then can’t transfer property rights to S
· Suppose L evicts S, can S sue T, and on what theory?
· Yes, because of breach of the Covenant of Quiet Enjoyment which doesn’t allow anyone with superior rights to disturb the tenant in his quiet enjoyment
· Separately analyze consequences under contract law and under property law
· Important to discern whether an assignment or sublease
Prohibitions on alienation are disfavored by property law, yet lease terms prohibiting tenant assignment or sublease are valid and enforceable
· Such prohibitions can be implied if not stated in the lease where the lease is to someone who is providing services to the landlord, such as a caretaker of the property being given an apartment in an apartment building
· Otherwise, the lease must explicitly state this prohibition without L’s consent
· Strictly construed against the landlord, meaning if the lease prohibits subletting but not assignment then assignment is still allowed and vice versa
· Majority approach is that the L may be completely arbitrary in its consent of lessee’s subleasing/assigning, but is very commonly avoided in instances of waiver or estoppel
· Minority approach (CA) is that if there is no explicit requirement that the landlord exercise good faith in deciding whether to allow a sublease or assignment, the court will imply an obligation that the landlord exercise that power in good faith
· There must be a commercially reasonable reason for the L to refuse consent, such as financial responsibility of assignee, suitability of use, legality of the proposed use, need for alteration of the premise, nature of occupancy
· If L violates good faith requirement and unreasonably withholds permission, the lessee cannot terminate because of the RIC
· Tenant could sue for damages
· Kendall v. Ernest: L withheld permission to assign merely so they could get a higher rent from the new tenant, the court said this is not in good faith
· Rule in Dumpor’s Case holds that if consent of L to alienate is required, once the landlord has permitted an assignment, L thereafter cannot object to any further assignment
· The Rule does not apply to subletting
· Minority positions are to get rid of the RDC or to extend it to subleases
Termination of the leasehold estate is proper when L and T follow the termination requirements of their lease as set out above
· If L improperly terminates, the eviction action will fail in court or T can sue to regain possession
· If T improperly terminates by stopping to pay rent while remaining on the land, T can sue for rent or evict
· If T improperly terminates by walking away from the land, L has three options under the classic common law approach
· (1) Accept the surrender and take back the estate
· L can no longer sue under property law, but can sue under breach of contract
· Evidentiary problem in that it is hard to show damages that will occur in the future
· L has a duty to mitigate by reasonably trying to mitigate the damages
· Showing apartment to all prospective tenants
· Listing ads in the newspapers, sign in the window, employing realtor
· Asking for higher rental rate/refusing to accept lower rent does not breach duty to mitigate
· Placing only one ad in one local newspaper or demanding rent greatly in excess violates this duty
· Duty to mitigate also applies to commercial leases
· Cannot be waived
· If L can mitigate damages by re-renting but fails to do so, contract law says L is not damaged
· What constitutes acceptance?
· L going on the property and using it
· L makes repairs
· Takes back the keys
· Rents the premises to someone else
· (2) Refuse the surrender, leave the premises empty, and collect the rent from the old tenant
· L does not need to mitigate, but can only collect the rent when it is due thus requiring L to sue over and over again
· An acceleration clause in the lease provides that if T wrongfully abandons lease, all future rent is due immediately
· Courts split on whether this clause is enforceable
· If L can accelerates the rents, T would have the right to the property because he paid all the rent, so leasing out to a new tenant would be a breach of CQE
· There is a pressure on L to go to Option 2 since that is the safest alternative without having to prove acceptance or mitigate, but this is bad from a social policy perspective
· Some Sommer v. Kirdel jurisdictions have eliminated Option 2 by requiring L to mitigate without breaching the CQE or accepting the surrender
· The URLTA follows this approach but the Restatement does not
· Minority, including URLTA approach to L failure to mitigate is that the lease is terminated and L collects nothing from the old tenant in property or in contract
· Majority approach to L failure to mitigate is that the amount of rent L would have collected is reduced by the amount L could have gotten if mitigated
· When acceleration clauses are allowed there is no duty to mitigate, and when there is a duty to mitigate there is no acceleration clause
· (3) Refuse the surrender, rent the premises to a new tenant, and collect the difference, if any, from the old tenant
· This is mitigation, but in Option 1 L sues once for all the expectation damages which is hard to determine whereas in Option 3 L sues each time without predicting the future because the difference is determined at each rent collection period
· The issue here is also that the old tenant still has the exclusive right to possession, so L is breaching the CQE meaning T has the right to terminate
· Another issue is that reletting the premises to a new tenant may be treated as accepting the surrender
· One solution is to treat L as reletting the premises to T-2 as T-1’s agent in a legal fiction because T-2 is not holding of L
· There is a rebuttable presumption in favor of the landlord that we assume the landlord is re-letting on the tenant’s behalf if the tenant defaults
Servitudes
Servitudes are interests in land by creating a right to use the land of another for a particular purpose or to limit its use in specified ways
· There are three major types of servitudes
· An easement creates a legal interests in land
· Very formal
· A real covenant is a contractual interest in land that is part of property law
· Very technical
· An equitable servitude creates an equitable interest when there was an unfair outcome in the law of real covenants governing the same contractual interests
	Types of Servitudes

	
	Easements
	Real Covenants
	Equitable Servitudes

	Created
	Grant, reservation, implication, necessity, various Prescription forms
	Promise in writing (consideration or under seal, and satisfy S of F)
	Promise in writing (consideration or under seal, and satisfy S of F) or implied

	HP Requirement
	Not required
	Required for burden
	Not required

	VP Requirement
	Not required
	Required
	Not required

	Notice
	Not required
	Required for burden
	Required for burden, except for where burdened estate is acquired without consideration (i.e. gift)

	Are interests in gross assignable?
	Yes for commercial, maybe for personal
	Yes
	Yes

	Touch and Concern
	Not required
	Required
	Required


Easements
An easement is the property right to use someone else’s property in a specified way
· An appurtenant easement benefits a particular piece of property, such as through an access easement to cross a property to get to a public way
· The dominant estate is the property that is benefited, and the servient estate is the property that is subject to the easement
· The easement is attached to the dominant estate, so where ever the dominant estate goes, the easement goes with it
· An easement in gross does not benefit a specific property, such as through the right given to a utility company to run power lines over a property
· The owner of the servient estate can grant as many easements as s/he would like to so long as it does not interfere with the use of any of the easements
There are two types of easements
· An affirmative easement is an affirmative right to use the land of another in a particular way
· A negative easement is the right to insist that the owner of the servient estate not do something
· At common law, only four types of negative easements were recognized
· Light: You promise not to block the light to my windows
· Air: You promise not to block the airflow to my windows
· Flow of an artificial stream
· Lateral or subjacent support
· Lateral support: Wall or retaining structure to prevent dominant estate from falling onto lower servient estate which is promised to not be removed from servient estate
· Subjacent support: Owner of tunnel running underneath servient land agrees to put in braces in the underground tunnel to prevent it from collapsing in and the house on top falls into it
· Modern law has begun to recognize a few more negative easements
· Conservation to preserve the current natural state of the property
· Historic preservation easements: Easement to a historic society where owner of historically significant house promises not to change/tear down
· Facade easement: Historic preservation just of the facade and can do anything you want on the inside
There are three ways to create an easement in writing
· Easement by grant is when the owner of the servient estate grants the easement to the owner of the dominant estate, or to the owner of the easement in gross, typically for a price
· Easement by reservation is when an owner of parcel A and B transfers the FSA in parcel B to the new owner, but subject to the easement which the owner keeps
· Easement by reservation in a stranger is when O transfers parcel B to X with a reservation of an easement in the owner of parcel A for road access across the property
· The owner of parcel A is a stranger to the deed between O and X
· Common law majority rule is that a grantor cannot reserve an easement in a stranger, thus such a reservation was void and Y no longer has a right to cross the land to get to the road
· To get around this, O can give Y the easement across parcel B first so that O owns parcel B subject to the easement, and then in transaction two, transfer what O owns to B which is then also subject to the easement
· Minority of courts allow easement by reservation in a stranger
· In those jurisdictions, one cannot rely on a grantor grantee index alone and that to ensure the purchaser has to read all of the deeds
· Willard v. First Church of Christ
· Courts are opposed to easement by reservation because of the way property rights are recorded
· If easement by reservation in a stranger were allowed, a prospective buyer of property looking through the chain of title would not know that they are buying a property with an easement attached to it unless s/he reads through every single deed going back to the conventional source of title
· Easement by grant would show up in the grantor search
· A license is a grant of permission to another that is distinct from an easement because it is permission to a particular person rather than to a particular property
· Does not run with the land and cannot be assigned, conveyed, or inherited
· A written agreement is construed as a license or as an easement by the intentions of the parties
· Normally revocable at the will of the licensor, except in the case of an executed license which makes the license irrevocable when the licensee has relied on the license, the licensor expected them to rely on it, and both parties benefit from the license which has been acted upon
· Shearer v. Hodnette: Hodnette had a license to use the road to reach their home and contributed to the upkeep of the road. Shearer subsequently dug a ditch blocking their access to the road. Because Shearer gave the license, Hodnette relied on the license, and both benefited from the upkeep of the road, the court held this was an irrevocable license
An easement can be created in ways other than by writing
· An easement by implication may apply after a severance of unity of ownership (transferor sells one parcel and keeps another)
· Requirements
· (1) Both properties were owned by the same party at some time before the separation of title;
· If there is a mortgage, consider whether the state follows the lien theory (mortgage is not a separation, just a security interest taken as collateral) or the title theory (mortgage conveyance is a separation because it conveys title to the bank and the mortgagor retains only a possessory interest)
· (2) The use which gives rise to the easement shall have been so long continued and apparent that it appears to have been intended to be permanent; and
· Does not necessarily have to be visible
· Romanchuk v. Plotkin: Court held a sewage installment was apparent even though it was underground because a plumber could’ve figured it out
· Meant to protect subsequent buyers of the servient estate because they won’t know about it since it is not in the lease
· (3) The easement is necessary to the beneficial enjoyment of the land granted
· Doesn’t require indispensability, rather only that it is reasonably necessary and convenient to make the property more valuable with the easement than without
· Romanchuk: Romanchuk owned 2 pieces of property at one time. Plotkin now owns one piece of property and wants to enforce an easement by implication for a sewage installment. When Romanchuk sold the property, there was a severance of the unity of ownership, but the severance was after the sewage installment was built because they used the lien theory so at time of separation of ownership the easement was part of the property, and the easement was necessary because it was for sewage, thus, there was an easement by implication
· An easement by necessity is a subset of an easement by implication except that it is only for an access easement
· Requirements
· 1. Both properties were owned at one time by a single party
· 2. Common source of title must have created the situation causing the dominant estate to become landlocked
· 3. At the time the problem was created, the servient estate must have had access to the road
· Any parcel that meets the requirements for easement by necessity also meets the requirements for easement by implication
· Remote common source of title is sufficient to create the easement by necessity
· 2+ sellers back owned the two property
· An easement by Prescription may apply when 1+ nonowners have been using a piece of land for a long time but adverse possession doesn’t apply because it is new trespass every time the person goes on the land, so the statute of limitations can never run
· Still, courts have felt that a long enough continued use of some kind ought to be protected
· Only affirmative easements can be created by Prescription while negative easements cannot
· Exception is the Doctrine of Ancient Lights which holds that one who receives undistributed sunlight to his windows for 20 years acquires a negative easement against the adjacent landowner precluding the adjacent landowner from blocking that light
· Appurtenant to the dominant estate
· The Law of Custom provides that the public could acquire an easement that the servient estate owner cannot interfere with if
· 1. The use had continued from time immemorial without interruption and as a right
· No one can remember when this wasn’t so
· 2. It is certain as to place and person
· Sufficiently well-defined and not vague, such as the right of the public to use the beach as a beach
· 3. It was reasonable as to subject matter
· The Doctrine of Implied Dedication provides an easement in the public if the court is presented with “convincing evidence” that the servient estate owner intended to appropriate the land to public use
· Doesn’t need a formal declaration of dedication
· Hypo: Skyscraper is built with a plaza in front of it with benches and fountains, the owner can’t take away the public use if there is an implied dedication
· The Law of Custom the Doctrine of Implied Dedication can be prevented by the servient estate owner, thus preventing the loss of the full property rights, by shutting access to the property once a year in order to interrupt the running of any time in a way that inconveniences the public users
· In CA, no use by any persons no matter how long continued shall ever ripen into an easement by prescription if the owner posts at entrances no more than 200 feet apart along the boundaries to the property a “1008 sign” providing that “Right to pass by permission and subject to control of the owner”
· CA doctrine applies to all prescriptions
· The Public Trust Doctrine is the principle that certain natural and cultural resources are preserved for public use which the government owns, protects, and maintains for the public’s use
· Originally applied only to beaches and oceans, giving the public access through the beaches to the oceans for access to waterways
· Extended to land owned by a private community organization
· Matthews v. Bay Head: A private community organization was arbitrarily keeping people off of its beaches but the NJSC gave public trust to allow the public access to the beaches
· No one else has followed this doctrine
· Prescription (little p) allows individuals rather than the public to acquire an easement by using the property continuously for a long enough period of time under two theories that lead to opposite results
· Lost grant theory operates under the fiction that at some time, the owner granted an easement but the grant got lost
· The court is recognizing the easement even without showing the grant because the actions of the parties (permission by the servient estate) indicate that there must have been a grant
· No required time period
· Could’ve lost the grant yesterday
· Adverse possession theory applies the adverse possession from the estate system into the easement system
· The statutory period is invoked even though ejectment has nothing to do with an easement
· Must have continuous use in the same fashion
· Possessor can’t change path
· Use is presumed to be without permission and thus adverse
· Burden is on the landlord to prove that the use was with permission
· Presumption of hostility
· Exclusivity is met even though you’re sharing with the landowner as long as it’s not open to the public
· Fischer v. Grinbergs: For years, both parties used a shared driveway to access their garages and each paid to pave the driveway, and many years later the court held Fischer had adversely possessed an easement to use the driveway so Grinsbergs couldn’t take away full access to it
· Courts are split on whether the public can acquire an easement by prescription
· Majority recognize an easement by prescription in the public created in two ways
· 1. Public doesn’t sue to establish, rather the landowner goes after someone on the land and that defense is used
· 2. Public can sue to enforce an easement by using a nominal plaintiff to sue on their behalf
· Interior Trails v. Swope: The nominal plaintiff (coalition) did not have to engage in continuous use itself for the statutory period so long as the public used it for the full statutory period
· Coalition could sue in a representative capacity
· Minority require a legal entity to get a prescription
· Unlike the public, you can sue a group for improper use of an easement or you can purchase an easement from them if a new use is more favorable
· Zuni Tribe v. Platt: the Zunis took a specific route every 4 years on a pilgrimage while cutting down everything in their path on the way. The court held they had an easement by prescription under the adverse possession theory
· McDonald Properties v. Bel Air Country Club: 11 years of golfers going onto private property to get golf balls each day. Court reasoned that the golfers were acting as agents of the country club, therefore after the statutory period elapsed, the country club had an easement to go onto the private property to get the balls
· Vest the easement in an entity as opposed to a large mass
The scope of an easement determines the extent of the easement’s use which is straightforward in a well-written grant but is more complicated when no writing for the whole easement or for a particular dispute
· Hypo: “Driveway easement exclusively for residential purposes to benefit a single family home at 1291 Rose St.”
· Answer all the questions that will likely come up that would lead to disputes about scope
· A secondary easement is a collateral right necessary to the effective exercise of the primary easement
· Must prove that the secondary is necessary for use and enjoyment of the primary
· Must be reasonable and minimally invasive
· Balancing the uses of the landowner and the easement-holder who both have a right
· If unreasonable, the easement-holder must pay for damages
· Farmer v. Kentucky Utilities Co.: The utility company had an easement to enter the farmer’s land to access the wires, and they thus had a secondary easement giving them the right to clear the brush under the wires to exercise the primary easement so long as this was a minimally invasive use of the easement
· Supreme Court said that landowner and holder of easement have reciprocal obligations not to interfere with each other’s uses
· Landowner was interfering with brush clearing
· Secondary easement does not itself have to meet any other doctrine requirements
· Just need a primary easement and a necessarily incident easement tags along
· Good Neighbor Principle provides that easement should not be interfered with, even though the landowner is okay with the principal easement and not necessarily with the second
· Owner of appurtenant easement may not use that easement to benefit a different or additional piece of property
· When the owner of the easement uses it to benefit land other than or in addition to the dominant estate, the easement holder is effectively changing the scope of the easement
· At common law, this sort of misuse destroys the easement
· Today, courts tend away from automatic destruction rather can sue for damages or injunctive relief
· Penn Bowling v. Hot Shoppes: Hot Shoppes gave Penn Bowling an access easement. Penn then built a restaurant on his adjacent land and began to use the easement to make deliveries to that land. The court held Penn could not use the easement until they proved they weren’t benefitting the adjacent land
· When the nature of the owner’s use changes in some way, the easement holder is effectively changing the scope of the easement
· When the change in use is reasonable it is acceptable, but when it is unreasonable it is considered beyond the scope of the easement
· Reasonableness Factors: volume of the use of the easement, whether servient estate can show actual damages, foreseeability of changing use
· Whether the change in use is reasonable typically depends on damages
· Very fact intensive and can’t generalize a rule
· Examples
· P granted D a right of way easement for a road to agricultural land. The Ds built a house on the property and began using the easement to access the house on the land. The court held this was allowed because this was a reasonably expected change in use
· P granted D an easement to use his driveway. The D used the easement using standard vehicles, but then began to use heavier vehicles. The court held this was a reasonable extension of use because there were no damages to the driveway
· P granted a roadway easement to D. D began using a 6-wheel vehicle and then a 10-wheel vehicle. The court held this was beyond the scope of the easement mainly because there was actual injury to the P given the increased noise
· P granted an easement to the D to install and use a drain. The D wanted to upgrade to a bigger drain. The court held this was not within the scope of the easement
Transfer of easements is easily determined for appurtenant easements but more complicated for easements in gross
· Appurtenant easements are attached to the dominant estate and will automatically be transferred to whoever owns the dominant estate
· Dominant and servient may agree to detach the easement and make it an easement in gross or to change the easement but only if both parties agree
· If the dominant estate is subdivided, the appurtenant easement attaches to each of the new parcels unless the subdivision is inconsistent with the nature of the easement or unreasonably burdens the servient estate
· Easements in gross for commercial use are assignable but must be separately transferred
· Hypo: Utility company has an easement in gross to run a power line across property, and sells business to another utility, the easement is sellable as well
· Easements in gross for non-commercial purposes is not as clear because there are very few such easements
· May be assignable if the parties intended for it to be assignable
· Easements in gross are intended to be subject to the one stock rule as opposed to being divisible, but not a default rule so look to the intentions of the parties
· All assignees must agree on the use before any use can be made
· Thus, the consent of a holder of an easement in gross is required for the easement in gross to be divided
· Derives from profit a prendre which provides that the right to take something from another’s land, like gold or timber, is subject to the one stock rule to prevent inefficient competition over resources
· Miller v. Lutheran Camp: The owner granted in Frank and Rufus an easement in gross to run and boat and bathhouse. Then Rufus gave a license to fish, boat, and bathe to the Lutherans. The court held that Rufus could not do this without Frank’s permission
Real Covenants
A covenant is a promise to do or refrain from doing something
A real covenant is a promise that concerns the use of land that has a benefit parcel (promisee) and a burden parcel (promisor)
· Must (1) have consideration or be given under seal and (2) meet the statute of frauds, so as to ensure that a real covenants does not arise by a slip of the tongue
A burden runs with the transfer of land, where the successor to the promisor is bound to the covenant, if the conditions of intention, privity of estate, touch and concern, and notice are met
· Intention: The parties must have intended that the burden run and that the promisor’s successors in interest be bound
· Accomplished through magic language: “heirs and assigns”
· Easy to show intention of the parties when clearly written
· “John his heirs and assigns promises Sally the heirs assigns _____”
· “These covenants shall (not) run with the land”
· In the absence of magic language, look at the parties’ actions and facts to determine intention
· Exception is the Rule in Spencer’s Case, which says that if the promise concerns a thing that is not in being at the time the promise is made, the burden will not run unless the promisor’s assigns are explicitly mentioned
· Hypo: A and B are adjoining landowners. A promises B that he will build a wall along their common boundary. This wall does not exist at the time the promise is made. Therefore the burden of the promise will not run unless A’s assigns are explicitly mentioned (“A and his heirs and assigns promise to build the wall.”)
· RSC has been abolished in a majority of jurisdictions where intention of the parties is still looked at even when the thing does not exist at the time of the promise
· Privity of estate (both types are required)
· 1. Horizontal: Specific existing relationship between original contracting parties at the moment the original contract was made
· 1. English Rule: Horizontal privity exists only in the landlord-tenant context, otherwise the burden will not run
· 2. Massachusetts/Mutual Relationship Rule: Horizontal privity exists if at the time promise was made both parties held legal interests in the same parcel of land, such as in L-T, life estate-remainder, FSA-easement, etc. relationship
· If English is satisfied, MA is satisfied, but not vice versa
· A possible way to satisfy MRR is where one party owns an easement on another’s land, any associated real covenant is called a real covenant coupled with an easement
· 3. Majority/Successive Relationship Rule: Horizontal privity exists if either (1) MRR is satisfied or (2) the RC is given in connection with a deed from one of the parties to the other, and there is never a point in time where both parties hold interest in the same parcel
· Hypo: B transfers land to A in FSA, and A promises never to use the land as a nightclub. This will meet SRR, not MRR, because they never have legal interest in same parcel
· 4. Minority Rule: No horizontal privity is required for the burden to run
· 2. Vertical: Satisfied if the successor succeeds to the estate of one of the original parties by buying, inheriting, or receiving the land as a gift, but not by adverse possession
· 1. Identical Estate Requirement: For the burden to run, the promisor’s successor must succeed to an identical estate of the same quality, not the same perimeter so long as it is within the original perimeter
· FSA is not the same quality as FSD
· 2. Adverse possession will meet the vertical privity requirement if it occurs under color of title
· 3. Touch and concern: Promise must touch and concern the land which means it has to relate to the land in some way
· Majority: Must touch and concern both the benefit parcel and the burden parcel
· Minority: Only must touch and concern the burden parcel
· Hypo: Prudence promises Peter not to sell liquor on the land because he has moral objections to alcohol. This promise touches and concerns Pru’s land, but the promise has nothing to do with any particular piece of property, so it doesn’t touch and concern the benefited parcel. Therefore, the burden cannot run
· Hypo: Pru promises Peter to water his lawn everyday. Doesn’t touch and concern any burden property, so it cannot run, even though it touches the benefitted land
· When the parcel is subdivided, the real covenant needs to touch and concern all parcels
· The question is often not whether the promise actually touches the land but rather whether this is the kind of promise we think should last forever
· 1. A covenant not to do some physical act on the burdened property touches and concerns that property
· 2. A covenant not to compete in a particular line of business on the burdened property is generally held to touch and concern that property, unless the covenants not to compete are unreasonable in duration or scope
· 3. A covenant not to compete in a particular line of business on the burdened property also touches and concerns the benefitted property on which the promisee or her successor is operating the protected business
· 4. Whereas negative covenants not to do specific things on burdened parcels are almost always treated as touching and concerning the parcel, affirmative covenants requiring something to happen on a burdened parcel are not as consistent
· English Rule (Minority): Affirmative covenants don’t touch and concern the land, but can semantically convert negative covenants to affirmative ones and vice versa
· Gradually exceptions were recognized such as covenants to maintain specified physical features (to maintain a ditch)
· Majority Rule:  Affirmative covenants can (but don’t always) touch and concern the parcel
· Generally applies to burdened land
· Minority Rule: No touch and concern required for an affirmative covenant in equitable servitudes and the promise will only be invalid if unreasonable restraint on alienation, undue restraint on trade, or unconscionable or lack a rational justification
· 5. Performance of an act off of the burdened land that does not benefit the burdened land generally does not touch and concern the burdened land
· Hypo: Seto sells me a parcel, and keeps the adjoining parcel. In return, I promise to build & maintain a barn on Seto’s land. This is an affirmative act off the burdened land (my land), so it doesn’t touch and concern the burdened land. So, it’s enforceable in contract, but not against a 3rd party as a servitude. This is not the sort of promise we would want my successor in interest to be bound by
· 6. Promise to pay money will touch and concern the land if it benefits the promisor by increasing the value of his/her property (HOA fees)
· 4. Notice: Successor to the promisor is not bound unless s/he had notice of the covenant before buying it
· If promise is in a recorded document, this requirement is always met because you are deemed to be on notice of recorded documents
· Forms of notice include actual and constructive
· Record notice, Muniments of Title, assumption that purchaser goes to property to inspect and would have seen a physical servitude
· Constructive notice is knowledge that a person is deemed to have of facts that s/he would have discovered had s/he made the usual and proper inquiries
· If the burden runs to the promisor’s successor
· If the covenant is to perform an act, the original promisor is generally not still liable and the promisee’s only remedy is against the successor
· If the promise is to pay money (rent), the promisor may still be liable if the parties so intended, in which case the promisee can sue the original promisor or the promisor’s successor in interest
A benefit runs with the transfer of land, where the successor to the promisee is bound to the covenant, if the conditions of intention, vertical privity of estate, and touch and concern, are met
· 1. Intention: Parties to the contract must intend for the benefit to run
· Magic language: “heirs and assigns”
· 2. Privity: Requires only vertical privity, not horizontal privity as well
· 3. Touch and concern: Benefit must touch and concern only the benefitted land
Equitable Servitudes
The Doctrine of Equitable Servitudes was created to enforce promises in courts of equity through specific performance when the promise was unenforceable in a court of law
· Tulk v. Moxhay: Tulk transfers Lester Square, which has a bunch of buildings surrounding it, to Elms, subject to a covenant by Elms that the land will remain a park. E then sells the land to Moxhay who had notice of the covenant but decided to ignore it
· No L-T relationship, so no HP under English Rule in England and law of real covenants is not available
· But the court was a court of equity
· Held that Moxhay could be ordered to comply with the covenant, which it issued, creating the Doctrine of Equitable Servitudes
The limiting factor is that it touch and concern because the rest of the requirements are relatively easy to meet
· This is why not all written promises are equitable servitudes, but they are all potentially enforceable forever
· If it doesn’t touch and concern, all we have is a contract that does not run with the land
A seminal case created a new approach which merged real covenants and equitable servitudes by replacing the touch and concern requirement with a reasonableness standard
· Davidson Bros., Inc. v. D. Katz & Sons, Inc.: Plaintiffs owned two properties two miles apart. Davidson conveyed George Property to Katz subject to a covenant not to operate a supermarket on the premises for 40 years. Deed was recorded and said it was attached. George St was only cheap grocery store in low income area and now had to travel two miles to Davidson’s Elizabeth Property. NB Housing Authority bought it from Katz, who then rented it out to C-Town supermarket for $1 rent.
· Court said they were getting rid of touch and concern in favor of a simple reasonableness standard
· A covenant is reasonable with various factors which no court follows
· If the covenant was reasonable at the time it was made, then the promise runs with the land and is enforceable
· If the covenant is still reasonable today, then equitable relief is also available
· If the covenant is not reasonable today, then only money damages are available
· Hypo: Deed requires the purchaser to pay 10% of income to a particular church every year. Is this enforceable? Can the client ignore the covenant?
· Davidson gives lawyers very little guidance on what covenants will be enforceable against successors in interest because reasonableness is not a clear standard
· Under Restatement we no longer ask whether it is reasonable, but if it is unconscionable
A number of academics have urged the merger of LRC and DES, which is what Davidson court did
· First decide if covenant runs with the land and only then decide what remedy to award
· Would require changing the rules such as removing horizontal and vertical privity, and maybe touch and concern
· Smaller but important group of academics have encouraged the merger of all three servitude branches (easements, LRC, DES)
· This is the position Restatement takes
· Swamp because no one knows what the law is and how to predict outcomes
Two views for direction of touch and concern in equitable servitudes
· 1. Enforcement of servitudes is a freedom of contract issue, and you should have freedom to create a contract to bind third parties that have not signed the contract
· The downside of economic analysis such as this one is that it does not have a very long term horizon
· 2. Touch and concern requirement is way of saying that only certain types of restrictions can burden land, reflecting principles of disfavoring restrictions on alienation and use
· Seto prefers this, but you can talk about either in an exam
Approach for exam question
· Will typically say if conservative, normal, progressive jurisdiction
· Regardless of which one is stated, always start with classic LRC with its rules, then do classic DES analysis for injunctive relief, then Davidson reasonableness, then unconscionability, then mention merger of all three servitude branches
Implied Equitable Servitudes are servitudes which do not need a writing signed by the person against whom enforcement is sought
· Requirements
· 1. Developer has a uniform scheme for the development of an area on which purchasers may be expected to rely
· Area will be exclusively residential
· Recorded lot map with the scheme on it, statements in sales brochures, covenants in many but not all the deeds
· Uniform scheme can be very informal
· 2. Buyer of given plot has actual/constructive/recorded notice of the scheme
· Loose notice requirement where if you can look around and see the scheme, you are on notice
· Inquiry notice is if you should have asked about it, you are on notice
· If these two requirements are met, then doctrine of implication holds that the buyer is bound by the promise even if party did not include the servitude in the deed
· Mid-State Equipment Co., Inc. v. Bell: Eubanks owned entire area in the map, and hired person to create subdivision map, which also had a metes and bounds descriptions of each numbered plot and a series of restrictive covenants including restricting the plots to residential use. The map was recorded. Midstate bought two parcels that were not labeled or numbered and explicitly made subject to restriction. Deed said that this land is specifically not subject to restrictions. Midstate then occupied parcel and built garbage dump on it.
· A deed from B to C cannot get rid of a restriction in a deed from A to B
· Midstate can argue that they’re not bound to the restriction because it wasn’t one of the numbered parcels
· Courts like development schemes, and since DES is equitable, courts have lots of latitude to ignore the legal rules that would protect buyers from the burdens of restrictions
· Servitudes like these now play major role in land regulation in US, and need to be very careful when there’s a plot map
· Court says that Mid-State has notice that the parcel they bought was subject to a restriction because if you stand in the middle of the street, all around is houses, therefore you are on notice that this is a residential use only
· One way of solving the problem is getting the other side (each of the other parcel owners) to agree that your parcel is not bound by it
· Social issues drive courts to rule that there is a servitude by implication
· Hill v. Community: AIDS group home within a community with a “single-family home” restriction. Court held the group home was sufficiently “family.”
Termination of Servitudes
There are three ways to terminate a servitude
· 1. Termination by merger is where the dominant and servient or burdened and benefited estates come into possession of the same party
· 2. Termination by abandonment is where, by clear and convincing evidence, the court finds that a party intended to abandon the servitude
· Very rare for courts to find abandonment
· Even a party simply sitting on his/her rights without using them is not indication of intent to abandon
· Castle Associates v. Schwartz: Access easement still existed despite it not being used for 75 years
· 3. Termination by adverse possession is where the elements of adverse possession have been for the duration of the statute of limitations
· Servitude must have been asserted by the dominant/benefited party and then denied by the servient/burdened party for hostility to be met
Castle Associates v. Schwartz: NW, NE and SW parcels with common owner. SW parcel surrounded by steep hills and adjacent P’s SE parcel. P attempted to buy a corner of D’s parcel to cross, but D refused to sell. Plaintiff’s attorney discovered easement from decades prior.
· Issue: Has the easement been terminated?
· By merger: No, because neither party owned both parcels
· By abandonment: No, because not clear and convincing evidence of intention 
· By adverse possession: No, because no existing right of way (never asserted) so no way defendant’s erection of a fence could be hostile
· Question the court doesn’t address is that there is no grant for the easement, is Castle out of luck?
· Could have created an easement by necessity because this is a landlocked parcel and otherwise the parcel is unusable
Consolidated Rail v. Lewellen: Railroad right of way along the back end of some properties no longer in use by the railroad. ConRail sold the right of way to another party who proposed to turn it into a hiking trail. Court treated this as a question of abandonment, which it was. The question was where does the property go when the easement is abandoned?
· What kind of interest did they have and therefore are abandoning?
· The conveyance language to ConRail’s predecessor in interest conveyed the land, right of way, and the drainage
· RTT is arguing they got the land in FSA, which would send an abandoned FSA to the state
· Court found that the railroad had an easement on the underlying fee, which would mean that the owner of the underlying fee now owns the easement which is how the landowners win
· One could have argued that this language created a FSD or FSCS, in which case the PoR or RoR would go to the heirs in law from 100 years ago
· Neither party had any interest in making this argument, so the court did not consider this possibility
· The people who held these interests had no representation
· Rights of third parties were decided without the third party present
Equitable defenses can be used to terminate equitable servitudes thus remedy thereafter can only be sought for damages and not for injunctions
· 1. Estoppel: If the benefitted party acts so as to lead a reasonable person to believe that an equitable servitude has been abandoned and person subject to the servitude acts in reliance on that action, the benefited party may be estopped from enforcing the servitude
· Applies to all equitable property rights, not just servitudes
· 2. Relative hardship: If enforcing the servitude would cause great hardship to the burdened party but afford only a small benefit to the benefitted party, courts will enforce the servitude with equity/injunction
· 3. Change in conditions: The character of the neighborhood has changed so much that enforcement of the covenant won’t really benefit the benefitted party
· El Di, Inc. v. Town of Bethany Beach: Original town had a covenant against the sale of alcohol but the area had overtime transformed from a residential to commercial area thus the covenant no longer made sense
· A court will not enforce a restrictive covenant where a fundamental change has occurred in the intended character of the neighborhood that renders the benefits underlying the restrictions inapplicable
· No more residential houses that would want no alcohol and significant change in conditions of the community has taken place
· To preserve their rights under the covenant, the benefitted party could have enforced the no commercial use restriction, and the court won’t permit selective enforcement 80 years later
· Court treated it as equitable servitude but it is obviously also either an FSD or an FSCS
· Defense of changed conditions is equitable defense only, not a defense to an action at law (not against FSD or FSCS)
· But no party requested that so the court didn’t consider it
· Cannot relieve you if you are on the edge of a subdivision and there is commercial development on the edge of the subdivision
· Hypo: Strip mall across from a residential use servitude area. Courts always say that this doesn’t change the use because it will lead to creeping commercial districts
A servitude can also be terminated eminent domain, which is when the government takes land for public purposes and compensate for the fair market value, thus terminating any associated servitude
· For easements, if the government takes the servient estate they must also pay the fair market value to the dominant estate
· For real covenants and equitable servitudes, courts are split on government payment requirement because the courts are split on whether they are property rights or contract provisions on steroids
· Majority approach is to require payment because they are property rights, minority approach is no because they are contract provisions
· Value of easement if taking of dominant estate is taken into consideration for the fair market value
Amendment of Servitudes
Parties can make any amendment to servitudes that they would like by making a bilateral agreement
· Leads to issue of holdouts because there is no competition for amending servitudes
· A bilateral monopoly occurs when the person who owned the benefitted end can ‘hold you up’ because there is no price competition for the change
Common interest communities are a network of bilateral agreements which in theory require unanimous permission from all homeowners for an amendment if a mechanism for changes is not provided
· Because each person can only approve amending his/her bilateral agreements, the final approval will be worth more thus creating a holdout issue
· Restrictive covenants have to be uniform across a subdivision
· Can’t have an exception for one lot since this would go ‘against the essence’ of restrictive covenants
· Walton v. Jaskiewicz: Covenant against further subdivision of lots in the tract which allows for changing the rules by majority rules every 10 years. One party could only use half its parcel, so wanted to subdivide. Majority agreed, but Jaskiewicz sued for injunction, and the court agreed because any such change in covenants had to be uniform across the subdivision because mutuality is the essence of the servitude
Cases have attempted to loosen restrictions on amending servitudes, not tighten them
Assuring Good Title
Steps: (1) determine who wins under the common law, (2) check the grantee/grantor index, (3) apply the recording acts, (4) apply the MTA, and (5) apply Torrens land registration
· Each one successively trumps the other in terms of who wins between A and B
Common Law
The common law rule for determining who has true title possession is that when two parties assert competing claims to a piece of property, the earlier deed wins
· First in time is first in right
· Same rule applies to successive equitable interests
· Hypo: O contracts to grant A an easement, creating an equitable right in A, and then contracts to sell an FSA to B
· Between A and B, A has the superior right to get the easement thus B gets the FSA subject to the easement rather than free and clear
Exception to this rule is when the first grant is equitable and the second is legal
· Hypo: O contracts to grant A an easement, and then O conveys FSA to B
· Between A and B, B gets the FSA free and clear and A doesn’t get the easement
· B is a bona fide purchaser for value with no notice, and takes free and clear of O’s contract with A
· Only applies if B is BFP meaning he doesn’t have notice of A’s and the exception doesn’t apply either if B gets Blackacre as a gift
· This exception is only available where the second purchaser is a BFP
· Cohen v. Thomas: Thomas rents land from original owner. O —> lease T, including a right of first refusal (not recorded). Expired May 1, 1973, but parties treated it as if renewed. O —> FSA C (recorded)
· Despite the right of first refusal not being recorded, the court ruled that C was on a constructive notice because of the requirement of due diligence thus not a bona fide purchaser
· A purchaser is expected to go inspect the property s/he is purchasing, in which case they would have found the tenant in possession and would have asked to see the lease
· Real estate is generally transferred in two steps, first the contract that agrees to sell the property (equitable grant) and later closing with the deed transfer (legal contact)
The Doctrine of After Acquired Title (estoppel by deed) holds that when a grantor purports to transfer an interest in land that he does not own, and later acquires that interest, the title passes automatically to his grantee
· Apply before analyzing recording acts
· At common law, a quitclaim deed only conveyed what the transferor has at the moment of the delivery of the deed, so the DAAT does not apply
· Modern trend is to look at the deed and see what was intended to be transferred, and if it appears that the DAAT was intended to apply with a quitclaim deed, then it is applied
Grantee/Grantor Index
The grantee/grantor index is a way for the buyer to check through the recording acts to ensure the seller has title to pass on
· All deeds are indexed by grantor and grantee at the recording office
· When you buy land (grantee back, grantor forward)
· 1. Do the grantee search and see where the seller got the land from, then you will find who they got the land from, and so on until you find the source of title
· The chain of title is the list of folks who owned the land from the root of title until the current owner
· 2. Do the grantor search to see if the seller ever conveyed out what you are buying or if the seller ever conveyed out any restrictions on what you’re buying
· Any easements on the land will show up in a grantor search
You are only required to do the grantee/grantor index search on your own property, not required to look for any adjacent property
· Witter v. Taggart: L granted an FSA in a northern parcel to W with an easement in the southern parcel and granted an FSA in the southern parcel to T with no mention of the easement. T was only required to do a search on his own property, thus he did not find the easement, was not on notice of the easement, and was not bound by the easement
· To put northern parcel purchaser on notice of the easement, W should have recorded the easement in the southern parcel
· Can record in any parcel that is relevant to the document
When a property is first conveyed and only later recorded, purchaser is required to look back to the date of the deed and not the date of recordation
· Hypo: O deeds to B. On same date, B mortgages to bank (recorded). Two months later, O to B deed is recorded. B then conveys to B1 who claims to take free of the mortgage
· Mortgage is first in time, so under the common law the bank wins
· Race Notice: B1 is on notice of the mortgage because he should have looked back to the date of recordation which would then have shown the mortgage to the bank (which looking back only to the date of recordation would not have shown)
· Thus B1 is not a BFP and cannot win under Race Notice
Recording Acts
To ameliorate the issue of double selling caused by “first in time, first in right,” states began providing for recording of deeds at recording offices in the grantor index and the grantee index
· Recording systems only work if the parties do what they are supposed to do and if they do so immediately
Recording acts were passed to protect subsequent buyers who record properly when the original purchaser did not
First analyze the problem (between A and B who wins?) under the common law and then ask, does the recording act change the result?
· If it does then the subsequent purchaser wins under the recording act, but if it does not, the first purchaser wins under the common law
· The reset rule provides that if a subsequent purchaser wins under the recording act, s/he and his/her successors now have good title for purposes of the common law and are treated as having “first in time”
· The initial purchaser’s property interests are extinguished
· 1. In a Race jurisdiction, the subsequent purchaser wins and gets title if he is the first to record
· Applies even if the second buyer knows that there was an original buyer
· 2. In a Notice jurisdiction, the subsequent purchaser wins if he is a bona fide purchaser without notice of the earlier purchase
· Does not have to record first
· A bona fide purchaser, at the time of the purchase, (1) has no notice (actual, constructive, or record) of the prior transaction, (2) is a purchaser, and (3) whose seller has good record title (can trace from grantee search to root of title)
· 3. In a Race Notice jurisdiction (majority), the subsequent purchaser wins only if he is a BFP and he recorded first
· Arose because assuming subsequent purchaser has no notice, and the first purchaser records first, then the subsequent purchaser records second, under a notice statute the subsequent purchaser would win because he had no notice
· This seemed wrong so this third approach was developed
Hypo: 2015 J grants R a mortgage (not recorded). 2016 J conveys to E as a bona fide purchaser with no mention of J-R mortgage (not recorded). 2017 E conveys to M (records). March 2018 R records the J-R mortgage. April 2018 E records the J-E deed
· Under common law, R would win because he got the mortgage first
· Race: M would win under the Race statute, and is treated as first in time under common law because of the reset rule
· If M transfers to X, between X and R, X is first in time and wins under the common law
· Between R and E, R wins under the common law
· The fact that E did not record does not preclude M from later winning under the statute and R is not immunized by winning against E
· Notice: Between R and E, E wins under the statute and treated as first in time
· Between R and M, M wins under the common law but cannot win under the statute because is not a bona fide purchaser given that E did not have good record title
· Race Notice: Between R and E, R wins under the common law
· Between R and M, R wins under the common law because M is not a bona fide purchaser since E, the seller, does not have good record title
Hypo: 2016 B conveys FSA to A, with a life estate in B reversion in A (records). 2017 B gives to E who has notice of the gift to A (records). 2018 E sells to S, a bona fide purchaser
· As between A and E, under the common law, A wins
· After B sells to E, title is Life estate in E measured by life of B, vested remainder in A
· Race: As between A and E, E wins under act because recorded first so treated as first in time under common law
· Title is FSA in E because A’s interest is destroyed
· As between A and S, S wins under the common law
· Notice: As between A and E, A wins under the common law
· As between A and S, S wins under the statute and is treated as first in time and takes in FSA
· Race Notice: As between A and E, A wins under the common law
· As between A and S, S should go record right away and will then win under the statute and is treated as first in time and then takes in FSA
The basic principle of Recording Act interpretation is that we have to interpret them so that someone who does what he is supposed to do is protected
· Focus on the subsequent purchaser who if s/he does what s/he is supposed to do s/he is protected, even if under a literal reading of the act they wouldn’t win
· Guerin v. Sunburst Oil & Gas Co.: Mineral lease from T allows Campbell to explore and extract oil and gas on the land but is not recorded. T —> C (mineral lease) (not recorded). T —> R (option to purchase the land subject to the Campbell mineral lease) (recorded immediately). C —> Stevenson (recorded). Stevenson —> Sunburst (recorded). T —> G (FSA entire property). Guerin sues for an order prohibiting Sunburst from coming on his land to dig for minerals
· Mineral lease is first in time and only later is there an FSA to G, thus under common law Sunburst should win because C —> S —> S as successors in interest
· In order to win, G had to have recorded first, meaning that mechanically this means G has to lose because Sunburst recorded first
· But when G looks in the grantor index, he doesn’t find anything because there is no T to C lease, thus without knowing C is in the chain of title he won’t know of Sunburst’s title
· The fact that Sunburst recorded first, thus, doesn’t dispositively get rid of the case, and thus under the Race Notice statute G would win because C did not record so G would not know
· The initial recording is only relevant if his predecessor had been recorded
The Doctrine of Muniments of Title (majority) says that where a recorded document refers to another document, the subsequent purchaser is deemed to have notice of that other document even if the other document is not recorded
· Guerin: Court finds that G had constructive notice because the option to purchase was recorded therefore G should have looked into it and seen that there was a previous lease, therefore he doesn’t win under a Race Notice statute despite not failing to record first
· Court expects a purchaser to read every deed today (even though reservation in a stranger is still unenforced in majority)
· Minority rule provides that buyer has notice of second document only if the second document is also recorded and the first document tells the reader where it is recorded
· Under this rule, Guerin would’ve won because the mineral lease was not recorded
· Another minority rule is that there is no Muniments of Title and the purchaser is not required to cross reference at all
· Under this rule, Guein would’ve won because first in time is first in right, and the mineral lease was not recorded
· Even in majority states, the scope of the doctrine is not always clear
· Hypo: Option to purchase was 60 years old at time of G’s purchase. Would G still have been deemed?
· The lawyer should note the cloud on title (anything that impairs the clean title) and the seller can be asked to clear the title, but not a completely satisfactory solution
· The older the cross reference the harder it is to track things down
· Some scholars think the answer should be some limit to the amount of inquiry required even though the doctrine doesn’t limit the time
Title search obligation is limited to the time between your grant and your grantor’s grant
· Sabo v. Horvath: L —> by quitclaim deed to H (recorded) but at time of the deed, L doesn’t own the property. US —> L. Under the common law DAAT that title automatically transfers to H. L —> by quitclaim deed to S (recorded)
· L’s initial transfer was valid because he had an equitable interest
· Majority says you can be bona fide when taking quitclaim deed
· Minority says you are on notice per se because a quitclaim is kind of fishy
· Odd because quitclaim deeds are used all the time
· S was not on record notice of H’s recorded equitable interest because when you do the grantee/grantor search, you look at the grantor to see if L has done anything to impair the title since he received the title, but not required to see whether he did anything to impair the title before he received it
· Interpret the statute to protect subsequent purchasers who do what they are supposed to do
· If S does the search, he would not have found the deed from L to H so it is ignored for purposes of the Race Notice recording, therefore S has recorded before H and they are not on notice of L to H deed
· Always ask what would we expect the subsequent purchaser to do? If he had done what he was supposed to, would he have found the prior deed?
· If no, the previous deed is ignored
· If yes, subsequent purchaser is on notice
The recording clerk might mis-index the deed, leading to disagreement on who wins
· Majority rule is that a misindexed deed is nevertheless effective for recording acts purposes, so subsequent purchaser is still expected to find the deed
· Original purchaser does not have to check the proper indexing after the clerk indexes
· Minority rule is that a misindexed deed is not validly recorded because it cannot be found
· More consistent with purposes of the recording act to protect a subsequent purchaser when they do what they’re supposed to
· To solve a mis-indexing issue, the initial purchaser could simply check whether the deed has been properly indexed which is very easy
Marketable Title Acts
Marketable title acts aim to simplify the record search by defining the root of title as the most recent conveyance of property older than a certain number of years
· The Uniform Act and most states have enacted a 30 year MTA period
· Check the grantee index back to the first title that is more than 30 years old, and then do a grantor search forward from that deed
The problem with the MTA is that it can make forged and fraudulent deeds valid, yet almost every state has an MTA
· Hypo: (Everything is properly recorded on time) In 1940, A buys property and lives on the land. In 1941, unknown to A, B executes a deed giving the mineral rights to C, but B is committing fraud because he has no rights to the property. In 1972, C sells the mineral rights to D as BFP. D does a title search going back 30 years to 1942 and looks at the first deed he finds before 1942 according to MTA. D finds the 1941 deed from B to C, which the MTA makes the root of title and valid despite B not having good title. D then sues A to quiet title to the mineral rights. Who wins?
· Under MTA, D wins despite A having no way of knowing about these fraudulent mineral rights deeds
· Hypo: Assume D does not sue A. A sells FSA to E after D’s purchase. E does the title search and finds no problem because in the grantee search he goes back to A the MTA root of title with no way for B, C, and D to show up in the chain of title. Under the MTA, this would give two people the rights to the same property or that D wins despite E doing what he was supposed to do. How can E protect himself?
· Deed warranty from A, which A will gladly give, but because of the MTA A is in breach of the deed warranty since D now owns the mineral rights
· D will win over E, but E can sue A
· Solution is to amend the MTA by allowing A to file a notice of claim periodically to the clerk, who files it in the grantee index and can find it if the purchaser knows A’s name
· If MTA period is 30, a files a notice of claim every 29 years which wipes out D’s interest and D loses despite D doing a valid title search
· Only way for D to protect himself is to do a title search all the way back to the beginning of time which will allow him to discover that B does not have good title which is what the MTA was intended to prevent
Wild deeds are those that do not appear in the general chain of title because of fraud
· Courts are split on whether wild deeds can serve as the root of title
· Some hold that they can, otherwise it would undermine the purpose of the act
· Others hold that they cannot, otherwise we will validate fraudulent deeds
· In either event, the prudent title searcher will go back to the beginning of time, thus the MTA doesn’t really work
· If after the big recording search the MTA changes the result, have to fight in court but the MTA trumps the recording search and recording acts
Torrens Land Registration System
The Torrens land registration system is a registration certificate prepared for each piece of land in the system, and is conclusive evidence of who owns the land free and clear of all encumbrances
· To get a Torrens certificate, owner has to go through a legal action similar to an action to quiet title by suing a John Doe and publishing in newspapers
· Expensive, so very few people have actually done this
· Does not protect against certain types of claims such as easements, so the title search has to be conducted even if you have a title certificate
· Has fallen into disfavor in the US, but other countries use Torrens extensively
Ways the Buyer Can Protect Themselves from Getting Defective Title
Buyer can get one of three types of title warranties from the seller
· Only worth it if the seller is wealthy so that the buyer can collect damages
· In some states it’s not customary to get a title warranty, and if demanded by the buyer, the seller will just sell it to someone else
· 1. General warranty deed is when the seller warrants that seller has good title and if she doesn't she’s responsible
· Six types of possible covenants that can be included in a general warranty deed that need to be explicitly stated in the deed to be made
· 1. Covenant of seisin is a promise that the seller is seised of (holds) the interest in a particular way which is breached if grantor doesn’t hold seisin at the moment of conveyance
· Present covenant
· 2. Covenant of power to convey is a promise that the seller has the right to convey the property which is breached if at the moment of conveyance the seller does not have the lawful power to convey
· If seller actually owns the property but is subject to conditions against alienation, might have seisin but no power to convey
· Hypo: If a seller owned property in FSA but there was a restrictive covenant not to sell the property to someone who was not white (when this was legal)
· Present covenant
· 3. Covenant against encumbrances is a promise that the seller is guaranteeing that there are no liens or other encumbrances other than those listed which is breached of at the moment of conveyance the property is subject to an encumbrance not disclosed in the deed
· Present covenant that is breached at the time of conveyance but the buyer will not be able to bring suit for breach of the covenant until the person who owns the encumbrance actually wins in court against the buyer
· Additional future action must occur before buyer can sue the seller for breach of the covenant against encumbrance
· Buyer must defend the lawsuit on his/her own
· Statute of limitations does not begin to run until the lawsuit has been lost by the buyer
· Courts are split on whether obvious encumbrances are required to be listed in the covenant against encumbrances
· Hypo: Huge power line going over the property, but nothing in deed says anything about an easement to the utility
· Majority: It doesn’t matter how obvious the encumbrance is, if the seller gives this covenant without disclosing it, the seller is in breach
· Minority: Exception for open, visible, and notorious encumbrances
· Really big things that are physically palpable and permanent like a power line, public highways, and railroads
· Not a spring, for example
· 4. Covenant of quiet enjoyment is a promise made by the grantor that the grantee will not be ousted by a third party with superior title sometime in the future which is only breached at the time of the future ouster
· Future covenant which the buyer can only sue for its breach once s/he has lost a lawsuit to a third party with superior title
· Same rule as the process for the covenant against encumbrances
· 5. Covenant of warranty is treated identical as covenant of quiet enjoyment so ignore
· 6. Covenant of further assurances is a promise by the grantor to execute any documents that are necessary to perfecting the grantee’s title which is breached at the time the seller is asked to help fix things and doesn’t
· Future covenant
· Hypo: Deed is defective, so seller will cooperate to fix the defect
· Typical relief for a breach of a deed covenant is damages limited to purchase price
· Breach of covenant of further assurances is remedied with injunctive relief to execute the document
· Does the benefit of a deed covenant run with the land?
· Benefits of present covenants do not run with the land
· Benefits of future covenants do run with the land so long as there is privity of estate which for deed covenants is a consensual transfer between the old buyer and the new buyer
· Hypo: S sells to B1 in general warranty deed who sells to B2 (assume B1 had fled or its a quit claim deed or is otherwise not available); turns out S did not own the mineral rights and Exxon comes onto the property; can B2 sue S for the warranty deed when he sold the property to B1? Legal action between Exxon and B2 which B2 loses; can B2 now sue S? YES he can sue on the covenant of quiet enjoyment because that is a future covenant so benefit runs with the land
· Cause of action does not accrue until you’ve lost the suit against Exxon
· 2. Special warranty deed warrants that the seller hasn’t done anything to imperfect the title
· Never done in practice so not focused in class
· 3. Quitclaim deed is not a warranty but the seller says that whatever she has she transfers to the buyer
· There are states that only use quitclaim deeds
· Useful function to clear title from those who apparently own it
· Hypo: You have land that appears to be servient to an easement held by X. Quickest way to clear the title is to buy the easement from X, which will then merge with FSA. But X may not be willing to warrant he owns the easement, so he transfers it with a quitclaim deed which says that if he does own the easement, you can have it.
Buyer can do a title search but it is expensive and doesn’t always resolve all questions
Buyer can buy title insurance which says that the buyer has proper title, but the company won’t issue policy if the title is unclear
Real Estate Transaction Obligations
In a typical real estate transaction, a buyer and seller enter into an agreement to sell where on a future closing date the payment and deed will be exchanged
· At common law, a seller of real property had no obligation to disclose to the buyer any known or unknown defects absent an express warranty
· Seller was only liable for affirmative misrepresentations or concealment of defects
· Modern rules have changed the seller’s obligations in three scenarios
· 1. For professional homebuilders in new home sales, all jurisdictions impose an implied warranty of habitability on new homes sales, meaning the developer warrants that new home is free from defective materials and was in a workmanlike manner
· Even if the builder didn’t know about the defect, he is strictly liable
· States are split 50/50 on whether the builder is liable only to the purchaser he is in privity with or to all subsequent purchasers as well
· Depends on whether the the action by the second buyer on the implied warranty of habitability is in tort or in contract
· If in contract, determine if the burden has run
· Some courts say the builder can disclaim the warranty in contract actions
· General disclaimers are unlikely to be enforced while specific disclaimers are more likely to be enforced
· 2. For those who sell used houses, in many states, a seller is affirmatively required to disclose known defects that would not be readily discovered by the buyer (termites, leak in roof, etc.)
· If the buyer would probably discover the defect on inspection, the seller is not obligated to disclose (missing door, etc.)
· 3. For sellers of commercial property, in general, the old common law rule still applies that the seller has no liability for defects absent express warranty or affirmative misrepresentation
· But typically will have their own lease provisions
The real estate transaction will also include other parties such as brokers, who are governed by rules of contract, real estate statutes, and agency in terms of their responsibilities to the seller
· An agency relationship is created when the principal delegates to the agent an authority to act on his/her behalf in connection with transactions with others
· Actions of the agent within the scope of the delegation bind the principal vis a vis the third party agreements
· A broker’s misrepresentation, etc. makes the seller liable as well, and a broker’s knowledge of a defect is imported to the seller
· Agency is a fiduciary relationship, meaning the agent is required to act in the interests of the principal not of the agent
· A contractual relationship is not required to create agency such as when you ask a friend to return something to a store for you
· A special agent is an agent for a particular narrow type of transaction
· Real estate brokers
· A general agent is not limited as to his/her field of action
· Manager of a store
· Whether an agency relationship is created is a question of whether the parties intend to create one and is determined by looking at what the parties did
· If the agent acts on the principal's behalf, an agency relationship is created
· Mere transmission of an offer is not sufficient but if the broker begins to negotiate on (buyer) principal behalf, she’s acting as buyer’s agent
· The listing broker is usually the seller’s broker and acts as the agent on behalf of the seller, therefore is bound by the same rules that bind the seller
· If a seller has a duty to disclose as the principle, then the seller’s broker as his/her agent has a duty to disclose as well
· Conventionally, a buyer’s broker represents the seller too, so a potential conflict of interest arises when a buyer’s broker enters into an agency relationship with the buyer, while remaining an agent of the seller at the same time
· It is possible that the buyer has established a relationship with its broker to make him the agent, in which case he has fiduciary obligations to two parties with competing interests by being required to the buyer to disclose known defects
· Relationship between buyer and broker must go beyond finding a listing, rather the broker must negotiate on behalf of the buyer, use discretion, offer advice, assist in negotiations, etc.
· To extent he has fiduciary obligations to seller inconsistent with those to the buyer, it is unclear what Broker 2’s obligations are
· If there is a known defect that is discoverable upon inspection by the buyer
· Under modern rules, there is a tendency to disclose
· Buyer and seller might want to both be represented by the same lawyer to mitigate costs, but this creates a conflict of interest
· Disclosure and written consent is not always effective, and the consent is not always effective once the dispute arises
· Attorney’s withdrawal may prejudice one or both of the parties, and at the very least will delay the closing, which thus might make it unethical to accept the joint representation in the first place
· Even if the parties’ representative is not an actual lawyer, the mere fact that you are representing someone still holds the agent to the same standard of a lawyer and creates the dual representation’s issues
