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I.
Possession
Rule: Property rights arise at the moment of possession.
Rules
1. Property is divided into two categories: 1) real property (land and things attached to land) and 2) chattels (personal property). 
2. Ownership of property includes:
a. Right to use the land
b. Right to exclude others from the land
c. Right to assign rights to others 
d. Possible responsibility for injury caused by one’s property (liability) 
3. In order to succeed in an action for ejectment without title, you must establish prior possession (the prior possessor has rights over all subsequent possessors; the first possessor has rights over all except the true owner). 
4. Possession creates protectable property interests; often easier to establish possession rather than ownership in an action to recover land (establishing true title can be hard). 
Cases
· Pierson v. Post: Property rights in wild animals arise at the moment of possession.
· Armory v. Delamirie: The first possessor has rights over all subsequent owners. 
· Tapscott v. Combs: There is a presumption that an heir to land is in possession.  Acquisition of property through possession when title is unclear.  First possessor has rights over all except the true owner.  
II.
Adverse Possession
Rule: When the statute of limitations for an action to recover possession of the land expires, the adverse possessor will have protectable property rights against even the true owner so long as their possession met the following five requirements throughout the statutory period: 1) actual, 2) open and notorious, 3) continuous, 4) exclusive, and 5) hostile.
Rules
1. Ejectment - action to recover possession of land; statute of limitations begins running once someone with inferior rights possesses the land; adverse possession is a doctrine that prevents the rightful owner from waiting too long to recover possession
a. Also an action to “quiet title” (plaintiff must show prior possession) 
2. Actual: there must be actual possession, not mere trespass, which is determined by evaluating whether the possessor’s activities were consistent with what a reasonable owner would do with the land
a. Typically demonstrated by 1) living there, 2) enclosing it, or 3) improving it
3. Open and Notorious: there must be open possession, not secret possession, that is sufficiently obvious to put the true owner on notice of the adverse possession 
a. This requirement is always met by actual notice 
b. We are looking for the type of possession that the true owner would invoke 
c. Reason behind this requirement is fairness - if someone can eventually take your land by adverse possession, they shouldn’t be able to do it in secret 
d. (M) Landowners are presumed to know where the boundaries are, so any visible possessory encroachment across boundary line is open and notorious 
4. Continuous: there must be continuous possession throughout the statutory period and the continuity must be the type expected for the land involved
a. For example, seasonal use of seasonal lands is still continuous, if it would be expected for the land (ie., mountain meadow, summer camp grounds, etc.) 
5. Exclusive: there must be exclusive possession throughout the statutory period; the adverse possessor must behave the way you would expect an exclusive possessor to behave (doesn’t mean “no guests”) 
6. Hostile: 3 different rules
a. (M) Connecticut rule: activity is hostile if it is objectively inconsistent with the true owner or prior posessor’s legal rights (permission precludes hostility) 
b. (m) Maine rule: activity is hostile if it is objectively inconsistent with the true owner or prior posessor’s legal rights AND the adverse possessor knows he is violating the rights of another (traditional hostility) 
c. (m ) Iowa rule: activity is hostile if it is objectively inconsistent with the true owner or prior posessor’s legal rights AND the adverse possessor cannot know he is violating the rights of another (honest mistake)
7. If the requirements have been met and the statute has expired, the doctrine of adverse possession converts the adverse possessor into the ultimate first possessor, who will have superior property rights to even the true owner. 
a. AP can only get as much as the owner had (life estate vs. fee simple) 
8. Innocent improver doctrine: invoked when claimant loses the adverse possession claim, but has made a substantial investment in the possessed land, and requires that the prevailing party conveys property to the adverse possessor as a matter of equity 
a. If it applies, court in equity will order legal owner to sell portion of property in question to the innocent improver for its fair market value 
9. Two forms of hostility in adverse possession claims:
a. Claim of right: objectively asserting ownership without permission
b. Color of title: claiming ownership under a defective title/transfer (possessor has a reasonable belief that they are supposed to be there) 
i. Necessarily establishes the hostility requirement 
ii. Shortens the statutory period in certain states (east coast)
1. Function of AP is to cure defective deeds/titles 
iii. Constructive possession - if the defective title covers an area larger than the area actually possessed, the adverse possession claim extends to all land under the title (under claim of right, you would only get the land you occupied) 
10. Tacking: If the adverse possessors or the true owners are in privity, the ownership time frame is tacked for the purposes of adverse possession (incentivizes quick legal action)
a. Privity: consensual and voluntary transfer (giving, selling, dying and leaving, etc.)
i. Non privity = non consensual (ie., foreclosure) 
b. Casner’s Rule: parties in consistent privity with a single predecessor are treated as being in privity
c. Tacking on the owner’s side depends on whether the adverse possessor enters before the division of the land (privity) or after the division of the land (no privity).  
d. Time division on possessor’s side = tacking 
e. Time division on owner’s side after possessor enters = tacking 
f. Time division on owner’s side before possessor enters = no tacking 
11. Tolling: if the state has a statute that allows for tolling, the applicable statute of limitations for ejectment (ie., what’s relevant for AP) can be tolled if the person who is entitled to bring the action is under disability at the time the cause of action arises. Three common types of disability:
a. Infancy (under 18)
b. Imprisonment
c. Insanity 
Cases
· Jarvis v. Gillespie: Plaintiff successfully adversely possessed against the holder of a quitclaim deed. 
· Doctrine of AP is inapplicable where federal/state holds the lands for public use
· Mannillo v. Gorski: Intentional hostility not required for adverse possession (can be an honest mistake under color of title). 
· Carpenter v. Ruperto: Good faith is an essential component of claim of right adverse possession. 
III.
Estates in Land
Estates in Land Analysis
1. Apply Interpretive Rules
a. Definite v indefinite failure of issue construction
i. If definite, successive v substitutional 
b. Rule of Convenience 
c. 1st Aspect of Purefoy 
2. Categorize the Interests
a. Present Interests
b. Future Interests
i. Language of divestment? Pre/post 1536 analysis 
3. Apply the Up Front Rules
a. Rule in Shelley’s Case
b. Doctrine of Worthier Title
c. Rule Against Perpetuities
d. Merger?
4. Apply the Wait and See Rules 
a. Rule of Destructibility of Contingent Remainders
b. 2nd Aspect of Purefoy
c. Wait and See RAP


A.
Historical Context and Background Information 
Context and Info
1. Modern property law is derived from the theory of feudal tenure. 
a. Purpose of the system was to allow owners to control what happens to their property in the future, however this limits future generations, creating a tension, so the estates system is governed by strict rules to account for the tension
b. 1290 Quia Emptores Terrarum
2. Subinfeudation: the process of becoming a tenant of an existing freeholder
3. Seisin: being seized of the land, present possessor 
4. Words of purchase: language in the grant indicating who is getting the property
5. Words of limitation: language in the grant indicating what kind of estate interest is being conveyed 
6. Alienable: can be sold or given away
7. Devisable: can be transferred by will
8. Descendible: can transfer by operation of intestacy law
9. 1536 Statute of Uses: transformed equitable interests into legal interests
a. Use: medieval equivalent to a trust; recognized entity (now legal, was equitable) that separates equitable and legal title (one benefits economically, the other handles the administration of the property) 
b. 1540 Statute of Wills
10. Rules of Interpretation: these can be overruled by showing contrary intent on the part of the grantor 
11. Per stirpes: closer family members take more, by right of representation (In re Houston) 
12. Per capita: equal shares 
13. Divestment/defeasement: losing present possessory interest in the land 
14. Condition precedent: once you meet it, you get possession (contingent remainder)
15. Condition subsequent: once you meet it, you lose possession (VRSCD)


B.
Naming Present Interests 
Definition: Present interests are interests in land estates that are currently possessory.
Rules
1. Fee simple absolute
a. Absolute present ownership, from now until the end of time (potentially infinite)
b. “And his heirs”
c. Alienable, devisable, descendible 
d. No future interest is necessary 
e. There is a presumption in favor of fee simple absolute 
2. Fee simple determinable
a. Present ownership that automatically terminates at the occurrence of a specific event
b. Language of duration (“so long as,” “during,” “while”) 
c. Future interest - possibility of reverter
3. Fee simple on condition subsequent
a. Present ownership that could potentially terminate at the occurrence of a specific event 
b. Language of condition (“but if X, then Y,” “unless”) 
c. Future interest - right of re-entry on condition broken 
4. Fee tail 
a. Present ownership for life followed by a tail, the life estates pass down the bloodline of the grantee until the line dies out
b. “And the heirs of his body”
c. Future interest - reversion 
d. 4 types of fee tail
i. Fee tail general - “and the heirs of his body,” follows primogeniture 
ii. Fee tail male - “and the male heirs of his body”
iii. Fee tail female - “and the female heirs of his body”
iv. Fee tail special - “and the heirs of his body by B” (typically the son in law)
e. Common recovery: process for “disentailing” the fee tail and convert it into a fee simple absolute via a series of false lawsuits 
f. Failure of issue construction: “but if X dies without issue” 
i. Definite: creates a fee simple absolute followed by an executory interest (likely a shifting executory interest); “if X dies without issue”
1. Substitutional interpretation: if B dies without issue before A dies (A-B or A-C) 
2. Successive interpretation: if B dies without issue ever (A-B-C)
ii. Indefinite: creates a fee tail followed by a vested remainder; “and I really mean fee tail” 
iii. Rule: always use the definite failure of issue construction except when this language follows an interest that is already in fee tail 
5. Life estate
a. Present ownership for life, terminates immediately upon the death of the measuring life  
b. “For life” 
c. Future interest - reversion 
d. Not devisable or descendible, but it is alienable (can only convey a life interest) 
e. Per autre vie: life estate measured by the life of another (not the holder of the LE)
f. Possible to have a determinable life estate - a life estate subject to a condition
6. Absolute restraints on alienation are void; FSDs and FSCSs may be deemed void if they are contrary to public policy. 
7. Doctrine of waste: Arises when there are tensions between the present interest holder and the future interest holder. 
a. Affirmative Waste: major physical change in the use or property (either for better or worse).  Future interest holders can sue for an injunction or damages (only gets damages if all future interest holders are joined).  
b. Permissive Waste: occurs when present interest holder neglects property/repairs
i. Cannot sue for permissive waste at common law; no general duty to keep your property in good condition 
Cases
· White v. Brown: There is a presumption in favor of the fee simple absolute. There is a presumption against partial intestacy - if possible, we will construe language so as to dispose of the entire estate by will. The words “to live in” created fee simple absolute. 
· Mahrenholz v. County Board of School Trustees of Lawrence County: Ownership of real property depended on whether original grant was fee simple determinable or fee simple on condition subsequent (ownership depended on whether it created a possibility of reverter or right of re-entry on condition broken). 
· Alby v. Banc One Financial: Court allowed restraint on alienation. 


C.
Naming Future Interests 
Definition: Future interests are interests in land estates that are not currently possessory, but possibly will be in the future (must account for property until the end of time in one sentence of the conveyance).  
Rules
1. Interests Retained by the Grantor:
a. Reversion: follows a life estate or a fee tail (natural termination), the grantor automatically holds the property in fee simple absolute 
i. Alienable, devisable, descendible 
b. Possibility of reverter: follows a fee simple determinable (unnatural), the grantor automatically holds the property in fee simple absolute if the condition is broken
i. Not alienable/devisable, but descendible 
c. Right of re-entry: follows a fee simple on condition subsequent (unnatural), once the condition is broken the grantor must exercise the right of re-entry (ie., ejectment action) within the statute of limitations in order to recover the property and hold in fee simple absolute 
i. Not alienable/devisable, but descendible 
ii. Different perspectives re statute of limitations:
1. (M)ajority: statute begins running when the condition is broken
iii. Presumption in favor of FSCS/RoR
2. Interests Transferred by the Grantor:
a. Remainders: follow immediately after the natural termination of the preceding estate; will become possessory upon all prior interests simultaneously created expiring and cannot divest any interest 
i. Vested remainder: the remaindermen will take no matter what
1. Three conditions must be met:
a. We know who all the holders are
b. They are certain to acquire a present interest in the future
c. They are certain to retain permanently the present interest once acquired (cannot be divested either partially or completely) 
ii. Contingent remainder: the remaindermen are either unborn or unascertained or there is a condition precedent to the remaindermen taking 
1. Alternate contingent remainder - “to A for life, then to B and his heirs if B has reached the age of 21 before A dies, otherwise to C and his heirs.”  (C holds alternate CR).  
iii. Vested remainder subject to open: remaindermen are a class (class = group that might expand in the future; class closes when no new members can join the class) 
1. Also known as “vested remainder subject to partial divestment” 
2. A class gift is vested if 1) there is at least one ascertainable living member of the class, and 2) there are no unmet conditions precedent attached to the gift 
3. A class can close either:
a. Physiologically: the person capable of giving birth to new class members dies (only physiological impediment considered is death; “remember Sarah”) 
i. Child in the womb considered alive 
b. Rule of Convenience: when any member is entitled to demand his share; when all prior interests have terminated and there are no conditions precedent to taking
i. Rule of interpretation/construction 
iv. Vested remainder subject to complete divestment: subject to a condition subsequent, you may end up taking possession but then losing it later
b. Executory interests: follows an unnatural termination (not necessarily immediately) and divests someone; “but if” signifies divesting event 
i. Springing executory interest: divests the grantor
1. Rule Against Springing Interests (pre-1536): any future interest in a third party must be capable of taking immediately upon the natural termination of the preceding estate (“no gaps”)  
ii. Shifting executory interest: divests a third party 
1. Rule Against Shifting Interests (pre-1536): only naturally expiring estates can be followed by a future interest in a grantee (“no condition in a stranger”) 
a. Possibility of reverter/right of re-entry cannot be transferred to a 3rd party (why they still aren’t Ali/Des)
b. Attempts to create such interests in the 3rd party were void
i. Language of duration - not voided
ii. Language of condition - voided also 
3. Rule of Purefoy (1st aspect): Where a condition could be read to avoid invalidity under the rule against springing interests, it should be read that way (avoids gaps, favors the contingent remainder to the springing interest) 
a. Interpretive rule (can be overruled by showing contrary intent of the grantor) 
b. “To A for life, then if B marries C, to B and his heirs.”  Does B need to marry C by the time A dies, or ever?  We read this as B needs to marry C by the time A dies so as to avoid any gaps, making it a contingent remainder not an SEI.
c. Minimum possible to avoid violating the rule 
4. Rules for Classifying:
a. Interests are classified in the order in which they are set forth in the granting language 
b. “But if” signifies divestment unless 1) issue construction or 2) alternate contingent remainder
Cases
· Dempsey v. Dempsey: Will created a life estate with contingent remainder rather than a fee tail. 
· In re Estate of Houston: Looks at the intention of the testator when naming future interests. 


D.
Destructibility of Contingent Remainders
Rule: If a contingent remainder has not vested by the time the preceding freehold estate terminates, it is destroyed. 
Rules
1. Applies primarily in three different situations (3 ways estates can terminate):
a. Natural termination of the preceding estate (most common/simplest) 
i. When the preceding estate terminates naturally, is the condition met? If not, then the contingent remainder is destroyed
ii. Same effect as the 1st aspect of Purefoy
b. Termination by merger (merger of interests = termination of estate) 
i. Doctrine of merger: Whenever one person holds more than one interest in a piece of property, and the sum of the parts add up to something that has a name, the interests merge into the interest with that name. 
1. Ex - LE in A, R in O.  O conveys to A.  LE + R = FSA in A. 
ii. Exception to merger: if the life estate and the next vested estate are created simultaneously in the same person along with a contingent remainder in another
1. “To D for life, then to D’s children then living, if not then to D” = merger does not apply, CR is not destroyed 
c. Unnatural termination of the preceding estate (not divestment)
i. Feudal incident of forfeiture
ii. Abandoning or renouncing one’s life estate 
2. 2nd Aspect of Purefoy: if an executory interest can take as a contingent remainder, it will be treated as a contingent remainder for the purposes of the rule of destructibility
a. “Can take” = immediately after natural termination of preceding estate
b. This is a rule of law - must be applied 
c. O “to A for life, then if B marries C before or after A dies, to B and his heirs.” SpEI in B that can immediately take after natural termination, destructible.
Hypotheticals
· O conveys Blackacre “to A for life, and upon A’s death, to A’s eldest child if he shall attain the age of 21.”  If A dies before his eldest child reaches the age of 21, the child’s remainder is destroyed and the property reverts to O.
· O conveys  “to D for life, then to D’s children then living.” LE in D, CR in Children, R in O. O then transfers his title to D - LE in D, CR in Children, R in D.  Rule applies to destroy CR, title is FSA in D.  


E.
Rule in Shelley’s Case
Rule:  If a grantor conveys a life estate to A, and by the same instrument conveys a remainder in A’s heirs (fee simple or fee tail), the remainder is a fee simple absolute in A. 
Rules
1. Merger assists with this rule, but it is not the same as merger.
2. Medieval purpose - anti-tax avoidance (relief applied to inheritance but not to grants)
a. Lawyers got around this by granting to “A’s children” instead of heirs 
3. Applies when both are legal or both are equitable
4. Only applies to remainders, not executory interests
5. Cross out “A’s heirs” and replace it with “A” - A gets whatever remainder A’s heirs were supposed to get (remainder in fee simple = fee simple absolute in A)  
Hypotheticals
· O conveys “to A for life, then to A’s heirs and their heirs.”  Shelley applies and this merges to create a fee simple absolute in A.  
· O conveys “to A for life, then to the heirs of A’s body and their heirs.” Shelley applies and this merges to create a fee tail in A. 
· O conveys “to A for life, then to B and the heirs of his body, then to A’s heirs.”  State of the title before rule: LE in A, VRFT in B, CR in A’s heirs, R in O.  Shelley applies (but merger does not) to create: LE in A, VRFT in B, VR in A.  
· O conveys “to A for life, then if A’s daughter Jane survives A, to Jane in fee tail, remainder to A’s heirs.”  State of the title before rules: LE in A, CRFT in Jane, CR in A’s heirs, R in O.  Shelley applies to create LE in A, CRFT in Jane, VR in A.  Merger does not apply because of the exception for when the interests are all created simultaneously.
· O conveys “to A for life, and if A returns from Iowa, to A’s heirs.”  State of the title: LE in A, CR in A’s heirs, R in O.  Shelley applies to create: LE in A, CR in A, R in O. The LE and the CR do not merge because there is a condition precedent (if A returns from Iowa, the condition is met and they merge into a fee simple absolute).  


F.
Doctrine of Worthier Title
Inter Vivos Rule: A conveyance of a remainder or executory interest to the heirs of the grantor was void, and the grantor retained the reversion (general law, must know). 
Rules
1. These operate as rules of construction/interpretation; rules of law at common law. 
2. Developed as a medieval anti-tax avoidance technique (intestate transfers produced more tax revenue for the King) 
3. Testamentary Rule: A devise to the heir of the testator is void if it purported to give the devisee an interest of the same quality and quantity that the devisee would have taken if the testator died intestate (no longer the general law, not tested). 
Hypotheticals
· Hypo: O conveys “to A for life and upon A’s death to O’s heirs.” LE in A, CR in O’s heirs, reversion in O.  Doctrine voids the interest in O’s heirs.  State of the title: LE in A, reversion in O.  
· O conveys “to A for life and upon A’s death to O’s heirs.”  O devises his interest to B. O’s sole intestate heir is H.  State of the title: LE in A, CR in O’s heirs, R in O.  Doctrine applies at the moment of conveyance: LE in A, R in O.  When O dies, it becomes LE in A, R in B.  
· If the doctrine was not applied, when O dies, it would be LE in A, VR in H.  


G.
Rule Against Perpetuities 
Rule: No future interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest. 
Rules
1. Prevents property owners from controlling their property too far into the future
2. Rule applies to interest vesting, not interest taking 
a. Applies to executory interests, contingent remainders, and VRSO 
i. VRSO not treated as vested for the purposes of RAP because there is a contingency present in the class closure
b. VRSO - vests when class closes; CRSO - vests when class closes and all contingencies are resolved; EI vests when possession takes or it turns into a vested remainder 
3. A future interest that violates the rule is void from the outset
a. RAP is applied at the moment of the transfer (either passes or fails forever)
i. Conveyance: moment of the grant/deed 
ii. Will: moment of the testator’s death 
4. The interest must vest either 1) within 21 years of some life in being, or 2) never (logic)
a. Does not require that anything be certain to vest, but requires that any contingency be resolved within the period of perpetuities 
b. If it is logically possible to vest too late, however unlikely, the interest is void
5. Ignore the child in the womb problem  
6. Steps for Analysis (go down the line in order of the granting string): 
a. X = event(s) that will resolve the contingency
i. Check for whether, when, and who 
b. Y = death of the last life in being 
i. Life in being: someone who (1) is identifiable at the time of the grant, (2) relevant in some way to the interest in question, and (3) not a member of an open class 
c. Is it logically possible for X to occur more than 21 years after Y?
d. If the answer is yes = void under the rule
e. If the answer is no = valid under the rule 
7. 3 types of contingencies to examine: 1) whether it will take, 2) when it will take, 3) who will take it 
a. In questions with time limits (“in the next X years”), start by eliminating the time period, reach a conclusion, then determine if the time modifier saves the interest. 
b. When the sole event that resolves the contingency is the death of a life in being, the grant will be valid b/c a life in being can never die after they’ve died (can’t die twice, logically impossible) 
8. Doctrine of infectious invalidity: If a gift is void under RAP, and the only purpose of the second gift was to hold the property until the voided gift could take, the second gift is void as well.  
a. Needs strong facts to apply, but always mention in an essay if you void an interest under RAP
9. Wait and See RAP: the interest is voided if it ultimately vests more than 21 years after lives in being at the creation of the interest (wait and see what actually happens, only void the interest if it actually vests outside the period of perpetuities) 
10. Uniform Statutory Rule: A grant is valid if it either 1) is valid under the common law RAP, or 2) actually vests or terminates within 90 years after the interest is created. 
a. Adopted by 28 states including CA 
b. Kentucky Approach: any life can be a life in being if it’s causally related to the vesting or failing of an interest; includes members of an open class
c. Iowa Approach: lists the statutory measuring lives explicitly (grantor, spouse, etc.); no causality required 
11. Cy Pres Reform: courts have the option to reform a non-vested interest to assure it will either vest or fail within the period of perpetuities.
Cases
· Connecticut Bank and Trust Co. v. Brody: Because the second gift was void under RAP, and the purpose of the first gift was to hold the land for the second gift, the first gift was also void under the doctrine of infectious invalidity. 
· Hansen v. Stroecker: Common law RAP rejected in favor of the “wait and see” version of the rule; under wait and see version, the gift was valid. 
· Pride and Prejudice: Medieval strict settlement - conveying life estate to son rather than in fee simple so that the son can’t sell all your money and land while he’s alive, a way of keeping property in the family.  
Hypotheticals 
· O conveys “to A for life, then to A’s first child to reach 21 ever.”  All of A’s children are under 21 at the time of the conveyance.  State of the title: LE in A, R in O, SpEI in Child. X = Child turning 21.  Y = A’s death.  Is it possible for A’s child to reach 21 more than 21 years after A dies? No - the SpEI is valid under RAP.  
· O conveys “to A for life, then to A’s first child to reach 22 ever.”  All of A’s children are under 21 at the time of the conveyance.  State of the title: LE in A, R in O, SpEI in Child.  X = Child turning 22.  Y = A’s death.  Is it possible for A’s child to reach 22 more than 21 years after A dies? Yes - the SpEI is void under RAP.  State of the title: LE in A, R in O. 
· Unborn Widow Case: O conveys to “son for life, and upon son’s death to son’s widow for life, and upon the death of the survivor to such of their issue that is then-living.” 
· LE in Son, CR in Widow, CR in Issue, R in O.
· Widow’s CR: X = son’s death (that’s when we can ascertain the widow), Y = Son, not possible for Son to die more than 21 years after he dies, valid under RAP.  
· Issue’s CR: X = death of widow, Y = Son, is it possible for the widow to die more than 21 years after the Son? Yes, void under RAP. 
· State of the Title: LE in Son, CR in Widow, R in O. 
· Case of the Slothful Attorney: O devises “to such of his grandchildren who are living at the time O’s will is admitted to probate.” 
· FSA in O, SpEI in Grandchildren. 
· X = will being probated, Y = Anyone 
· Is it possible for the will to go into probate more than 21 years after the death of the last living being on earth? Yes - void under RAP. 
· If the children have pre-deceased O, the gift is valid because O’s grandchildren would be lives in being (currently cannot be lives in being if members of an open class). 
· O devises “to such of A’s grandchildren who reach the age of 21.” At O’s death, A and three of his grandchildren are alive (none are yet 21).  
· State of the Title: Fee simple absolute in O’s successors in interest, SpEI in GrandChildren. 
· X = grandchild turning 21
· Y = A (not grandchildren, still members of an open class)
· Is it possible for any of A’s grandchildren to turn 21 more than 21 years after A dies? Yes.
· Void under RAP, fee simple absolute in O’s successors in interest. 
· Same facts, except GC is 23 at O’s death.  If Rule of Convenience applies, class closes at O’s death and interest is valid.  If not, class closes physiologically at A’s death so it is void under RAP.  RAP does not apply to present interests. 
IV.
Concurrent Estates
Rule: A concurrent estate is when two or more people have equal right to possess and use the same property at the same time.  These rules commonly apply when 1) two or more people buy a piece of property together with the intent of living in it together, or 2) property passes other than by sale to two or more people (intestacy or by will).  


A.
Types of Concurrent Estates
Rules
1. Each co-tenant has an undivided interest in the property (each tenant has the right to possession of the whole, even if their actual interest is a lesser percentage of the whole) 
2. Tenancy in common: Each tenant has the right to possess all of the property concurrently and has an undivided interest in the whole that is alienable, devisable, and descendible. Interest doesn’t need to be equal.  
3. Joint tenancy with right of survivorship: Each tenant has the right to possess all of the property concurrently and has an undivided interest in the whole that, upon the death of one of the co-tenants, passes entirely to the remaining joint tenants (therefore, while it is alienable, it is not devisable or descendible). 
a. The parties must meet the Four Unities Test:
i. Time: must acquire concurrent interest at the same time
ii. Title: must acquire concurrent interest by the same instrument
iii. Interest: must have an identical percentage interest in the property 
iv. Possession: must be identical as to the rights and quality of possession
b. Severance: when one of the 4 unities are destroyed, severance converts a jtw/ros into a tenancy in common (always check for severance) 
i. Two views on whether a lease severs a joint tenancy:
1. Yes, the lease severs it entirely 
2. Yes, but only temporarily, and it is restored to a jtw/ros when the lease terminates 
3. Exception - CA has ruled that it does not sever the tenancy (Tenhet v. Boswell) 
ii. Does a mortgage sever a jtw/ros? Depends on the jx’s view on mortgages.
1. Title Theory: When the borrower (mortgagor) gives the mortgage, he conveys legal title to the bank (mortgagee) but retains the equitable title to use the property. 
a. Mortgage likely equals severance, but not necessarily
2. Lien Theory: The mortgagor conveys only a lien (security interest) that allows the mortgagee to foreclose on the property should the loan go into default.
a. Mortgage likely isn’t severance, but not necessarily 
c. Courts are roughly 50/50 split on whether you can murder your co-tenant and take the interest (half say you can, half say you can’t) 
d. An alienable joint tenancy is vulnerable to the creditors of any co-tenant. 
e. Conveyance/option to purchase severs the joint tenancy 
4. Tenancy by the entirety: A special form of joint tenancy that is available only to married couples (typically used to purchase the family home).   

a. The parties must meet the Four Unities Test + unity of person (marriage, civil union, domestic partnership, etc.)
b. When one member dies, the other takes right of survivorship, but it is not severed
c. Can only be severed by divorce; can’t be severed by one spouse acting alone 
i. Purpose is to protect spouse - one spouse can’t severe and run away with half the interest; neither party can compel partition  
5. Presume tenancy in common is intended unless it explicitly states otherwise (“to A and B as joint tenants with right of survivorship, and not as tenants in common”) 


B.
Rights of Co-Tenants 
Rule: Co-tenants have certain property rights that can be exercised through three different causes of action: accounting, contribution, and partition. The first question to ask is always who is suing whom?
 
Rules
1. Accounting: Equitable action brought against a fiduciary to compel him or her to account for his/her actions as a fiduciary (in the context of co-tenants, action for mesne profit). 
a. The law treats co-tenants as fiduciaries towards each other. 
i. If one profits off the property, they may owe an accounting to the other
b. Two common situations to be concerned with:
i. One co-tenant rents out the property and collects profits (#1)
ii. One co-tenant lives on the property while the other does not (#2)
c. Example #1: A and B are co-tenants.  A rents out the property and collects income.  B is entitled to bring an action for an accounting.  If A has 60% interest in the property, and B has 40% interest, A owes 40% of his profis to B.  
d. Example #2: A and B are co-tenants (60/40%).  A lives on the property, B does not.  Does A owe B 40% of the rental value of the property? 
i. Majority Rule: No - A is merely exercising his right to possession of the whole and owes B nothing.
1. Exception: If there is ouster, the ousted co-tenant is entitled to their share of the rental value of the property. 
a. Ouster: wrongful exclusion of a co-tenant 
ii. Minority Rule: Yes - a co-tenant not in possession is entitled to his share of the rental value even if there is no ouster. 
e. Co-tenant who brings an action in accounting for unpaid rental profits is only entitled to the net profits (% of the gross minus both mandatory and optional costs).
f. If a co-tenant’s improvement increases the rental value of the property, the co-tenant is entitled to keep the extra money and it is deducted from any profits paid to the other co-tenant.  If the improvement increases the value of the property by less than it costs, the paying co-tenant is only entitled to reimbursement for the cost of the repair.
i. Improvements: a cost with a long useful life (not a periodic operational cost).
ii. Example - $50k to build new pool, increases rental value by $500 per month, co-tenant who put money in gets $500 per month, the remaining $50k gets split up by percentage undivided interest 
2. Contribution: Legal action brought to force a co-tenant to reimburse the other for costs.
a. If both co-tenants are using the property, and the cost is a mandatory cost, then the co-tenant who has paid the cost may sue the other for contribution.  
i. Mandatory cost: if not paid will result in loss of legal right to possession (ie., mortgage payments, property taxes, etc.)
b. If both co-tenants are using the property, and the cost is an optional cost, then neither co-tenant can sue the other for contribution.
c. If the paying co-tenant is in possession, and the other is not, there is no cause of action for contribution for mandatory costs except if the mandatory costs were more than the fair rental value of the property, the paying co-tenant is entitled to the excess. 
d. Neither co-tenant may sue the other in contribution for improvements. 
3. Involuntary Partition: Equitable action brought to force division of the property when the co-tenants no longer get along.  
a. Voluntary Partition: the parties can always come to an agreement re: partition without the aid of the court if they so choose 
b. Almost always accompanied by a cause of action for accounting to make adjustment for unequally shared repair/improvement costs 
c. Remedy depends on the situation (equity looks at “what’s fair?”)
i. Rural land - may just draw a line and partition physically
ii. House - house is ordered sold and the proceeds are split 
d. Courts are split on whether one can compel partition of a future interest.  Half say partition is allowed if the interest is vested, half say partition is never allowed.
e. Courts generally uphold agreements not to partition or sell land so long as they are reasonable (5 year agreement is almost always reasonable, forever agreement is almost never reasonable unless there are unique circumstances). 
4. Waste: Courts are split on whether a non-possessing co-tenant may sue the other for waste while the other is in exclusive possession.  Half say they can sue in waste, the other half says the proper cause of action is accounting. 
Cases
· Cummings v. Anderson: Illustrates equitable remedies in an action for partition.
· Tenhet v. Boswell: CA court rejected the majority rules and ruled that one co-tenant’s leasing of the property did not sever the jtw/ros and when one co-tenant dies, the surviving co-tenant is entitled to fee simple and the lease is terminated. 
· Lakatos v. Estate of Billotti: Although property law would allow for one co-tenant in a joint tenancy with right of survivorship to murder the other and take possession of the remaining interest, public policy overrides this and the court ruled that the murderer tenant was not entitled to the decedent’s interest.  
· Porter v. Porter: A divorce decree that gave exclusive occupancy to the ex-wife did not sever the unity of possession in a joint tenancy with right of survivorship.  Upon the ex-husband’s death, his interest in the property passed to the ex-wife, not his current wife. 
Hypotheticals
· A and B are jtw/ros.  Neither A nor B pay the mortgage.  A buys property at the foreclosure sale. Half of the courts say A buys it on behalf of both, the other half say that A buys it for himself and doesn’t need to account for B’s interest. 
· O conveys Blackacre to A and B as jtw/ros.  A pays entire purchase price of $75k.  B brings an action for partition - he wants the property sold and seeks half the proceeds.  
· Because this is a jtw/ros, A paying O doesn’t change anything (parties must have equal percentage interest under 4 unities test to be holding as jtw/ros) 
· Even though B didn’t pay for the property, he gets 50% of sales proceeds
· A can avoid this issue through severing the jtw/ros and converting it into a TIC
· A and B own Blackacre as TIC.  A leases Blackacre to C for 5 years without B’s consent.  B cannot sue for termination of the lease - A has a right to possession of the whole and can convey that right to C, B cannot stop him from living there. 
· B can bring accounting action for half the rental proceeds.  If he does so, he waives the right to challenge C’s possession of the land. 
· H and W own Blackacre as jtw/ros.  H executes contract and purchase of sale to sell interest to A for $100k.  H dies before closing date and leaves entire estate to X.  Is X entitled to any share of the proceeds or does W own in fee simple? 
· In equity, we treat what should be done as having been done (ie., closing date)
· H’s transfer severed the jtw/ros - on closing date, $100k goes to X 
V.
Marital Property Rights
Rules
1. In jx with tenancy by the entirety, presume a transfer to married couple creates TbyE
2. Common Law Coverture: Husband had absolute control over his wife’s property during his life. 
a. Curtesy (no longer the law): Widower has right to LE in all lands owned by wife and inheritable by issue, measured by first to die 
3. Common Law Dower: The surviving widow has a right to a life estate in ⅓ of:
a. All lands
b. Of which her husband was seized
c. Of a legal estate (not equitable) 
d. At any time during the marriage
e. In which he had an estate capable of inheritance by issue of their marriage
4. If all dower requirements are met, widow gets ⅓ LE in all of the land. 
a. If husband sells land prior to death, widow retains dower right (⅓ LE) 
b. Economic protection for women - H couldn’t sell without W’s release of dower
c. Dower right is protected from husband’s creditors 
d. Dower is inchoate during the marriage, becomes consummate when husband dies 
e. Dower is now mandatory for both spouses in states that follow it
f. Jtw/ros not subject to dower rights (not capable of inheritance) 
g. Personal property not subject to dower.
h. Always account for future interests in dower problems (wife only gets present interest)
5. Choice of Law: choice of law that governs in marital property rights looks at where the married couple was domiciled at the time the property was acquired. 
6. Community Property: alternative to common law marital property in many states 
a. Community - all property acquired during marriage, shared equally (50/50)
i. Can be sold/devised, passes by right of survivorship to spouse if no will
b. Separate - all property acquired before marriage, gifts/inheritances 
c. Applies to personal property and real property 
d. Idea that H and W were equal in theory, but in practice H controls the assets
e. Community dissolved by death, divorce, dissolution, or annulment
Hypotheticals
· O died owning Blackacre in FSA.  O was survived by wife W and son S, who is O’s sole heir.  Three years later, S dies, survived by his wife Y and son J. W is still alive.  State of the title? 
· After O’s death: ⅓ LE in W, ⅔ FSA + future interest remainder in S. 
· After S’s death, the land will need to be split into 9 portions and then divided according to W and Y’s dower rights.  Parcel A contains 3/9 of the land, Parcel B contains 2/9 of the land, and Parcel C contains 4/9 of the land. 
· Parcel A: LE in W, VR in J.
· Parcel B: LE in Y, VR in J.
· Parcel C: FSA in J.  
· After W and Y die - J holds Blackacre in fee simple absolute. 
· O transfers Blackacre to H and W, who are married, and to Y.  H and W own their shares as TbyE vis a vis each other, but as TIC vis a vis Y.  SoT: H and W each own a ⅓ undivided interest as TbyE vis a vis each other, but as TIC with Y.  Y owns ⅓ undivided interest as TIC vis a vis H and W. 
· O conveys TbyE to H and W, who are not legally married. Half say it’s jtw/ros, half TIC.
· W’s father, O, conveys Blackacre to H and the heirs of his body with W.  They are childless.  W dies and H remarries W-2.  They have 2 children.  H later dies survived by W-2 and the two children. Can W-2 claim common law dower in Blackacre?
· Go through 5 requirements: all lands of which her husband was seized in legal title at any time in their marriage which are capable of inheritance by their issue 
· SoT: Fee tail special in H, Reversion in O, Dower inchoate in W.  
· When W dies: LE in H, R in O.    
· No dower for W-2 because it is a fee tail special that transforms into a LE in H, thus W-2 and H’s issue are not capable of inheriting the land (H’s interest terminates upon his death), doesn’t meet dower requirements 
· SoT: Fee simple absolute in O. 
· O conveys Blackacre to A and B as jtw/ros. A dies, survived by his Wife and B. Can Wife claim common law dower in Blackacre?
· No - dower does not apply to jtw/ros because it is not inheritable 
· O is the sole owner of all common stock of a real estate corporation.  His wife has no dower rights because stock is personal property, not real property. 
VI.
Leasehold Estates
Two principle questions → (1) what if an issue is not addressed by the lease? (2) are there any rules so important we don’t allow the parties to modify them by K? 


A.
Types and Creation of Leasehold Estates
Rule: It is possible to hold a non-freehold (no seisin) estate in land; governed by the lease.
Rules
1. Three Types of Leasehold Estates: 
a. Tenancy for term of years: fixed period of time (long or short term; A/D/D) 
i. Termination → no notice required unless lease says otherwise, neither party can terminate prior to end of term w/o consent/unless lease allows
ii. Some jx restrict period that T can last; lease either void or partially void
b. Periodic tenancy: definite period (mo/yr) + automatically renewed (A/D/D) 
i. Termination → cannot terminate unless notice is given by either party
1. If period = yr → 6mos notice required
2. If period = < yr → time for notice = period 
3. If notice is not timely → not effective until end of next period
4. Death does not terminate - your estate is on the hook!
c. Tenancy at will: capable of being terminated by either party w/o notice (A)
i. Termination → w/o notice or by death; both must be able to terminate
ii. Strongly disfavored in modern law; oral leases presumed to be PT
2. Classifying tenancies: look at the intent of the parties 
a. TOY usually written; PT usually oral; TW avoided unless explicit
b. Principle difference → notice required to terminate w/o cost
3. Tenancy at sufferance (holdover): not an estate, refers to Ts who overstay in possession
a. L has an election: (1) treat T as trespasser and evict (2) treat T as PT instead 
b. Commercial lease becomes year to year PT; residential becomes month to month
c. What if the holdover T is still possessing when new T comes to move in? 
i. American Rule: new T is responsible for kicking old T out (not L) 
1. Why? T has right to possession, not L; not L’s job to protect T from another’s torts; we don’t like gaps in property use 
ii. English Rule: L is responsible; new T sues L (not old T) 
1. URLTA follows a version of this rule 
iii. Parties can always change which rule applies by changing the lease terms
4. Creation of a Tenancy: non-FH estates are created by leases (oral or written)
a. 5 essential lease terms: (1) L (2) T (3) premises (4) rent amount/time (5) term 
i. Statute of Frauds: leases longer than 1yr must comply w/ SoF (in writing + signed by the person against whom enforcement is sought) 
ii. Exception → Doctrine of Partial Performance: when one of the parties does something that would be unusual without a long term lease, the court will enforce the lease (ex., building a building on the property) 
iii. Exception → URLTA: if one of the parties fails to sign the written agreement, but nevertheless acts as if the lease is in place, then you are also bound as if you had signed, but only for 1 year
1. If neither party signs but they act like lease is in place, creates PT
iv. Consequence if invalid → (1) if T takes possession w/ L’s permission, T becomes a T@will; (2) if T then begins to pay rent and L accepts, T is a periodic T; (3) all aspects of oral lease other than term are binding; (4) if T has not yet taken possession, the lease is voidable. 
1. Leases not automatically void if violate SoF; look @ conduct 
2. General rule - lease violating SoF creates a periodic tenancy 
5. There is no implied duty to occupy at the beginning of the lease. 
a. L can impose this duty (“non conforming use”) via lease if L cares about occupancy (ex., when land is grandfathered for zoning purposes and occupancy is required to comply) 
i. L’s remedy → order for specific performance 
6. There is a difference b/t a lease and an agreement (K) to enter into a lease; both a lease and a K to make a lease are enforceable, difference is in measure of damages; look at the intent of the parties and what the written docs actually say to tell the difference (if intended to stand on its own, it’s a lease; if you need another doc, it’s a K to make a lease)
a. Lease → L is entitled to his rent 
b. Contract → L only entitled to value of the contract (expectation) 
Cases
· Hannan v. Dusch: Illustrates law and economics; court adopts the American Rule re holdover tenants and places the burden of eviction on the new T, not the L
Hypotheticals
· L and T enter into a lease dated 1/1/2006. Term will commence on 1/1/2006 but provides no date of termination. Lease says T shall pay L rent of $6k annually in equal monthly installments of $500. Answer: This creates a month to month periodic tenancy and 1mo notice is required to terminate. 
· Lease terminates on 1/31/2001. At 5pm on 1/31, painters show up to repaint for the next T and request to enter. Does T have to let them in? Answer: No. Expires at midnight. 
· Printed lease form provides that T was granted a term to commence on 5/1 and to end when T terminates the lease. L notifies T to vacate within 30 days. T claims he has a determinable life estate. L claims he has a tenancy at will. Answer: This created a determinable life estate because only T could terminate; be careful w/ language. 
· L and T enter into an oral lease for a term of 5 years. T possesses for 2 years. L seeks to evict on grounds lease is invalid. Answer: lease is invalid b/c statute of frauds. 
· L leases to T for a term of years. L leases the same apartment to T-1 for the next term. T holds over. Under American Rule, what can T-1 do? Answer: T-1 sues T for possession. T-1 could also treat T as a periodic T. L cannot evict T b/c no right to possession. 
· L leases to T for term of years. On the date the lease began, T did not yet occupy. T arrived 10 days later and trespasser X has taken possession. Can T sue L? Answer: No, L provided the property unoccupied on day 1; squatter is now T’s problem (no breach). 
· Restatement: if L has reasonable notice of trespasser, L must act to remove (only addresses issue of opening apartment to T’s possession, not a latent squatter)
· What if the L fails in this obligation? English rule → failure by L to provide possession is a breach that allows T to terminate the lease; Restatement → L only needs to take reasonable measures to evict (no automatic right to terminate)


B.
Use and Interference with Use 
Rule: L can impose contractual restrictions on T’s use of the property through the lease, however, there are doctrines limiting L/T’s power of voluntary contractual use restrictions.
Rules
1. Use restrictions → LL can impose use restrictions governed by terms of the lease
a. Usually enforced unless unreasonable; these are contractual limitations 
b. If disputes arise, try K interpretation rather than declaring it unenforceable
i. Generally resolve ambiguities against the drafter (L) 
ii. A good lawyer can make anything ambiguous and thus interpretable 
1. Ex: “for living purposes only;” is T allowed to work from home occasionally? Meet with clients? Have conference calls? 
c. Courts imply a duty of good faith on the L 
d. Flexibility when drafting leases (contrasts w/ rigid rules of estates) 
e. Policy tension: assume this was knowing, rational, and voluntary, and we assume they would enter into a contract that will maximize welfare, so any intervention by the courts will reduce welfare; however, T often don’t understand and can’t afford lawyers to explain
f. Most jx allow L to unilaterally modify the lease but only if (1) legit purpose (2) reasonably related to its purpose (3) applies to all Ts fairly (4) sufficient to fairly inform T of what to do/not do (5) not for the purpose of evading L’s obligations (6) T has notice of it when it is adopted 
2. Illegality: these rules govern when the lease permits a use but the govt does not
a. Use illegal from the outset:
i. If T knows and L doesn’t → T bears cost/stuck with lease
ii. If both know → L bears cost/T can terminate the lease
b. Use becomes illegal after lease was signed: L bears cost/T can terminate lease
c. Doctrine of Commercial Frustration: If T’s use is frustrated by govt action (not made illegal/eminent domain), and the govt action was not reasonably foreseeable at the time the lease was made, T may terminate the lease (not residential leases). 
i. L must know of T’s intended use; total or near total frustration required
3. Rule of independent covenants: All of the promises in the lease are independent of each other; one can sue for breach of covenant but not terminate the lease. 
a. Common law: only exception was breach of the covenant of quiet enjoyment 
b. Modern law: not overturned generally; more exceptions (implied/statutory) 
i. Still a majority rule that it exists (does not exist in CA) 
4. Implied covenant of quiet enjoyment: L promises that neither he nor anyone with superior title will disturb the T in his quiet enjoyment of the premises. 
a. Implied by law, imposed on every L/T relationship 
b. If L breached this covenant, T was allowed to terminate the lease/stop paying rent
i. Important in the context of a partial eviction
1. Partial eviction ex., L moves his stuff into T’s house, this is a partial eviction, T can stop paying rent or terminate the lease
c. L’s reason for entering can impact analysis - for ex., entering b/c the apartment is flooding will probably not be a breach of this covenant 
5. Implied warranty of fitness for a particular purpose: precursor to IW/H that applied only to short term, furnished residential leases (ie., vacation homes). 
a. Came from Ingalls (1892): vacation house infested with bugs, T left, L sued
b. In general, the IWF/PP has not been applied to commercial leases
6. Constructive eviction: cause of action for T to get out of lease when LL breaches duty; allowed T to terminate notwithstanding the rule of independent covenants; developed out of the implied covenant of quiet enjoyment
a. Duty → L must wrongfully perform or fail to perform some express/implied duty
i. Usually a breach of IC/QE or IW/H; not limited to these duties only 
1. Duty could be created by tort/crim law (ex., L molests T’s daughter; this is a breach of duty that gives rise to CE)
b. Substantial interference → L’s action or inaction must cause SI w/ T’s use 
c. Notice and opportunity to cure → T must give L notice/chance to fix it
d. Failure to remedy and vacation w/in reasonable time → T must leave w/in a reasonable amount of time after the L’s failure to remedy 
e. Applies to commercial leases as well as residential 
7. Implied warranty of habitability: L warrants the residential premises will be reasonably suited for human habitation.
a. Standard = usually the local housing code (if not clear, reasonableness) 
b. Did not exist at common law; 2 doctrines lead to the development of IW/H (CE + IWF/PP); all of these causes of action still exist and are often brought together
i. CE and IW/H operate in tandem in many cases (IW/H creates duty; failure to comply w/ duty leads to CE, T can now terminate lease for breach of IW/H) 
ii. IW/H can still be enforced w/o the doctrine of CE (damages); you can’t get termination without it but you can still get damages 
c. 4 possible Remedies → (1) terminate the lease, (2) repair and deduct (after giving notice to L and L’s failure to fix problem, T may repair herself and deduct costs from future rent obligations; often limited to X times per year), (3) reduced rent (4) damages 
d. K → jx split on whether you can waive this warranty via K (in CA, the warranty cannot be waived unless T affirmatively agrees to make repairs)
e. L needs to have either notice or knowledge of the condition to be sued for it (T must give notice of the condition under Wade; not all jx require actual notice) 
8. Implied warranty of suitability: extension of the IW/H to commercial leases; L guarantees that the premises are suitable for their intended commercial purpose and that these premises will remain in a suitable condition (MINORITY RULE). 
a. Only one court (Davidow) has done this so far -  most commercial leases don’t need an IW b/c they lay out obligations clearly. 
b. T needs to communicate the intended purpose to L to use this warranty 
9. Illegal leases (Brown v. Southall Realty): local ordinance makes it illegal to rent out premises that are defective; T leaves defective premises and L sues for the rent; T asserts the illegality of the lease; court rules in favor of T
a. If the jx has a statute/ordinance such as this, it presents another method for T to sue for lease violations
Cases
· Ingalls v. Hobbs: Short term furnished vacation home was infested with bugs upon T’s arrival; court created a limited special warranty (IWF/PP) which allowed T to terminate. 
· Eastside Exhibition Corp. v. 210 East 86th Street Corp.: L installed cross bracing support columns on T’s property; the court held that for an intrusion to be considered an actual partial eviction, it must interfere in some more than trivial manner with use of the premises (this case is a weird exception; not the law). 
· Louisiana Leasing Company v. Sokolow: There was no CE due to a breach of a clause in the lease re being quiet/nor breach of the IC/QE where the T’s use was interrupted by another T’s children making noise upstairs; L could not evict T on these grounds.  
· Wade v. Jobe: Outlines the doctrine of IW/H; L must maintain bare living requirements and make the premises fit for human habitation; rejects doctrine of caveat emptor.
· Davidow v. Inwood North Professional Group - Phase I: Court applied the IW/H to commercial lease contexts to create the IW/S; L could not assert the rule of independent covenants as a defense to T’s action for termination where L rented property for T’s use as a medical office that was completely unusable (no heat/water, rats, trash, etc.) 
Hypotheticals
· L leases a bar to T for the sale of alcoholic beverages only. State legislature raises the drinking age. Bar is no longer profitable. Can T terminate? Answer: Depends on whether the frustration was foreseeable (if so, no; if not, yes). 
· Can T terminate under CE because L blocked off T’s use of the driveway? 
· We would need to know a lot more to determine whether this is substantial interference (need to know whether this is part of the leased premises) 
· If T has a specific parking space designated in the lease, the space is part of the leased premises, so blocking it off is an actual partial eviction 
· If this is part of the leased premises, we don’t need to worry about CE because we have actual PE (need one or the other to terminate) 
· L enters T’s apartment with the master key without any notice to T. Can T terminate? Answer: Yes - this is a breach of the implied covenant of quiet enjoyment. 


C.
Retaliatory Eviction 
Rule: T can assert L’s retaliatory motive as a defense in an eviction action; L can usually evict for any reason so long as it is not retaliatory. 
1. Rules
2. Common Ex → T complains to a local housing authority, L gives notice and properly terminates the lease, L sues for eviction, T can assert RE defense
a. Also used to defend against retaliatory rent increases
b. Also used as an offensive cause of action (T sues for damages) 
i. How should we calculate? Moving costs, difference in new rent, etc. 
3. Courts typically decline to extend this defense to commercial tenants; courts allow wealthy/luxury tenants to assert this defense
4. RURLTA protects unionizing → L cannot evict T’s in retaliation for unionizing 
5. Mere existence of a legitimate reason does not help L if his motivation is illegitimate
Cases
· Robinson v. Diamond Housing Corporation: L tried to evict T for nonpayment of rent, but T succeeded b/c the property did not comply with local housing codes under Southall Realty; T successfully asserted the defense of retaliatory eviction in a subsequent eviction action where he showed that L was evicting him in retaliation for not being able to evict him the first time b/c of the housing code violations; L was unable to show that he was evicting T for a non-retaliatory reason. 
· Barela v. Superior Court → L molested T’s daughter, T called police, L retaliated by raising rent and suing for eviction; court said no eviction and you cannot raise the rent (L was retaliating against T’s complaint to police). 


D.
Transfer
Rule: Leasehold estates can be transferred as either assignments or subleases. 
Rules
1. Assignments vs. Subleases
a. If it is a sublease, T-2 pays to T-1; if it is an assignment, T-2 pays to L (matters for who is suing who for rent) 
b. Common Law Approach (M): If the T-1 conveys his entire estate to T-2, it is an assignment; if it is less than that, it is a sublease (T-1 is out of the feudal chain) 
i. Derived from Quia Emptores Terrarum (1290)
ii. If T-1 retains any reversionary interest, it is a sublease
1. Retention of the right of re-entry creates a sublease
iii. If T-1 transfers all of his interest, it is an assignment
iv. This applies regardless of what the parties say/intend
c. Modern Approach (m): Looks at intention of the parties to determine whether it’s an assignment or a sublease (illustrated in Jaber)
i. This approach has not really caught on (v small minority of jx follow) 
2. Interaction of K Law and Property Law in the Context of Leasehold Transfers
a. Privity of Contract: this means they can sue in contract law
b. Privity of Estate: this means they can sue in property law
c. Assignment Hypo: L leases to T-1 who assigns to T-2. L and T-2 are in privity of estate (holds of L under QET), but not K. L can only sue T-2 under property law. L and T-1 are in privity of K, but not estate. L can only sue T-1 under K law. Assume that T-2 stops paying rent. 
i. If L sues T-1 and recovers, T-1 can now sue T-2 for contribution
ii. If T-1 wants to avoid liability, he can either (1) have L release him from the K (2) get T-2 to assume the K b/t L and T-1 (agrees to be bound)
iii. If assumption + release, then novation (new K b/t L and T-2). 
iv. These are all K law principles (no impact on property law) 
d. Sublease Hypo: L leased to T; T subleased to S.  
i. L is in privity of K and estate with T (holds of L)
ii. T is in privity of K and estate with S (holds of T)
iii. L and S are not in privity at all 
iv. S fails to pay rent. Can L sue T? Yes → under either contract or estate
v. Can L sue S? No → they are not in privity at all
1. K law third party beneficiary doctrine might allow suit
3. L prohibitions on transfer of leasehold estates are generally valid restraints on alienation.
a. Strictly construed against L (ex., if assignments are prohibited, subleases are ok)
i. These prohibitions can be implied; for ex., when the T is someone providing services (ex., caretaker in an apartment complex) ‘
b. Can L arbitrarily withhold consent of transfer?
i. Majority: L can arbitrarily withhold consent (avoid w/ waiver/estoppel)
ii. Minority: L can only withhold consent on commercially reasonable grounds (implied obligation of good faith) 
1. Reasonable grounds: 1) lack of financial responsibility, 2) identity, business character, or reputation of the proposed transferee, 3) legality of proposed use, 4) nature of the occupancy 
c. Majority Rule in Dumpfor’s Case: once L has permitted an assignment, he thereafter cannot object to any further assignment (does not apply to subleases).
i. Minority Rule: abolished the Dumpfor rule altogether
ii. Minority Rule: extends Dumpfor to subleases as well as assignment 
Cases
· Jaber v. Miller: Court found this was an assignment; abolished the common law rule; look at the intention of the parties (the document says “assignment”); because it was an assignment, the purchaser (M) was not bound by the provisions in the original lease and his obligations did not terminate upon the burning of the property in a fire.    
· Kendall v. Ernest Pestana, Inc.: Sublease required L consent for transfer. Court adopts the minority rule that L can only withhold consent on commercially reasonable grounds. In this case, K was a better T so this was not commercially reasonable grounds.
Hypotheticals
· What if T-1 subleases to T-2 for more than he pays to L? T-2 pays T-1, and T-1 pays L
· If it’s an assignment; T-1 has no right to collect the difference (T-2 pays L) 
· Assume that unreasonable withholding of permission is not permitted (explicit or implicit obligation that the L be reasonable).  Assume that L has unreasonably withheld permission.  Can T terminate the lease? No → rule of independent covenants
· T-1 assigns to T-2. T-2 assigns the lease to T-3 who then fails to pay rent. Who can L sue for the rent?
· L can sue T-1 under privity of contract
· L can sue T-3 under privity of estate (T-3 holds of L)
· L can’t sue T-2 for anything right now (no privity) 
· However, if T-2 had assumed T-1’s obligation via contract law, the T-2 would still be bound by contract with L, and L could sue T-2
· If T-1 promises to repair the property and assigns the lease to T-2, does T-2 assume the obligation to repair merely by reason of the assignment? Answer: Yes. 


E.
Termination
Rule: L/T must follow certain rules in order to properly terminate a lease w/o consequences. 
Rules
1. Remember: type of leasehold estate determines type of notice required to terminate. 
2. If L or T properly terminates the lease → no issues, no disputes
3. If L improperly terminates → T is usually still in possession; if L tries to evict he will lose in court; if L tries to evict using self-help, T can sue for possession/damages
4. If T improperly terminates but remains in possession → occurs when T stops paying rent, L can sue for eviction/damages
5. If T leaves and stops paying rent → what are L’s remedies?  
a. Common Law Options (Sagamore/Restatement): 
i. Accept the surrender 
1. Ends the property law relationship (T no longer holding of L); still a K relationship; L sues for breach of K (the lease)
2. Measure of damages → K law (expectation interest) 
a. If L can easily re-let for the same/higher rent, negligible 
b. If L could mitigate damages but fails to do so, he has not been damaged as a matter of K law  
3. Requires mitigation (finding a new T) 
4. L’s actual possession of the land = acceptance; difficult when more ambiguous (ex., taking back keys, making repairs, etc.) 
ii. Refuse the surrender + leave premises empty + collect the rent
1. No obligation to mitigate, can choose to mitigate
2. Problem: can only sue for rent as it comes due (each mo); K theory of anticipatory breach does not apply to unpaid rent (property law)
iii. Refuse the surrender + rent premises to new T + collect the difference
1. L can only collect the difference between the rents, mitigation necessarily occurs by leasing to a new T
2. Opt 1 requires calculation of future expectation dmgs; Opt 3 only requires that you look at the difference in rents 
a. Problem: the old T still has exclusive right to possession of the premises, which means that L is breaching the implied covenant of quiet enjoyment. By doing so, T now has the right to terminate the lease (which is what he wanted in the first place)
b. Agency → Can treat L as T-1’s agent when leasing to T-2 (T-1 is leasing it out to T-2, so that is not a breach) 
c. How do we tell if L is accepting or an agent?
i. Look at lease; what L says; intent
d. Some jx find this is the same as Opt 1
e. Risk of mitigation 1) violating covenant of quiet enjoyment or 2) being treated as having accepted the surrender 
b. Minority Rule (Sommer/RURLTA): Court required L to mitigate and won’t let premises sit empty (eliminates option 2 from the common law rule; must choose option 1 or 3) 
i. L has obligation to mitigate (can’t waive); choice is about when to sue
1. Applies equally to residential and commercial leases
ii. What if L fails to mitigate? 
1. Majority: L’s collection reduced by potential mitigation amount 
2. Minority: lease is terminated; L collects nothing
6. Forcible entry and detainer acts: allow L to get an expedited eviction hearing 
7. What kinds of actions must L take to mitigate? (Summer) 
a. Showing the apartment to all prospective tenants, listing ads in the newspaper, putting a sign in the window, hiring a realtor
b. Asking for a higher rental rate does not necessarily breach the duty to mitigate; nor does refusing to accept less than the fair market value
c. One ad in one newspaper? Probably doesn’t mitigate
d. Demanding crazy excessive rent? Probably doesn’t mitigate 
8. Acceleration Clause: lease clause providing that if T leaves the premises, all rents immediately become due (common law = could not sue until it becomes due each mo)
a. Courts are split on whether these clauses are enforceable (CA = no)
b. If enforceable, L cannot collect all the rents and then rent to a new T (old T is still technically holding; breach of the covenant of quiet enjoyment) 
c. Problem: acceleration and the duty to mitigate are incompatible doctrines; acceleration gets rid of the duty to mitigate (required to leave property empty) 
9. The Holdover T: if T fails to vacate timely; gives rise to the holdover T (tenancy at sufferance); L makes an election → (1) trespasser + eviction (2) periodic tenancy
a. Rule is not mechanical; look holistically at intent; fact intensive; equity
b. L must make election w/in reasonable time (50yrs too long; 2mos ok) 
c. Election can be made explicitly or implicitly; cannot be changed
d. If periodic tenancy: courts are split on whether it is month to month or year to year (depends on situation); L can increase the rent if he wants 
i. Restatement: period term equals the length of period for which rent is paid 
ii. RURLTA: L can sue for possession and recover 3mos rent if the holdover is willful; if L consents to T remaining, tenancy is month to month 
Cases
· Sommer v. Kridel: T vacates, L sits on it for a year and a half (actually turns down someone who is seeking to rent the empty premises), then sues for collection from T; court rejects old common law rule and creates minority rule requiring mitigation. 
· Sagamore Corp. v. Willcutt: T abandoned and refused to pay rent; illustrates the three common law options (accepting, refusing and not mitigating, refusing and mitigating). 
· Commonwealth Building Corp. v. Hirschfield: T moved out early the morning after he was supposed to due to issues with the elevators; L tried to treat him as a periodic tenant for another year with double rent (per a clause in the lease); court did not apply holdover rules mechanically and looked at T’s intent (which was clearly to vacate, no holdover). 


VII.
Servitudes
Overview of the Law of Servitudes
· Servitudes: the right to use the land of another or the right to limit its use by the owner in a specified way
· Easements: legal interests in land
· Real Covenants: contractual interests in land on steroids (K+) 
· Equitable servitudes: equitable interests in land (when legal interests fail) 
· Exam Analysis: (1) easements (2) traditional law of real covenants (3) traditional doctrine of equitable servitudes (4) Davidson approach (a) merger (b) reasonableness
	
	Easements
	Real covenants
	Equitable servitudes

	How are they created
	Grant, reservation, implication, necessity, prescription 
	Promise in writing
	Promise in writing, can also be implied under certain circumstances 

	Horizontal privity requirement
	No
	Yes
	No

	Vertical privity requirement
	No
	Yes
	No 

	Notice requirement
	No
	Burden - yes
Benefit - no
	Same except where burdened estate is acquired without consideration (gift)

	Are interests in gross assignable?
	Commercial - yes
Personal -  maybe 
	Yes
	Yes

	Touch and concern
	No
	Yes
	Yes




A.
Creation of Easements
Rule: An easement is the non-possessory legal right to use another’s property in a specified way. 
Rules
1. Vocabulary of Easements
· Dominant estate: land that is benefitted by the easement
· Servient estate: land that is subject to/burdened by the easement
· Appurtenant: easement benefits a particular piece of property 
i. Ex - right to cross B’s land to reach A’s land benefits A
· In gross: easement is unattached (does not benefit a piece of property) 
i. Ex - right of power co to run a line across your land, benefits power co
2. Easements travel with the estate (both in gross (servient) and appurtenant (both))
3. Easements can be granted on condition subsequent, for life, as jtw/ros, etc. 
4. By grant: owner of servient estate grants easement to the owner of the dominant estate (or whoever holds the easement in gross) for a price. 
5. By reservation: owner of both estates reserves the easement after selling servient estate.
· Medieval courts treated this as 2 transactions: 1) full parcel → owner 2) easement → original owner 
· Ex., O owns a dominant estate and a servient estate.  O sells servient estate to A, but reserves an easement to cross the land to access the road. 
6. By reservation in a stranger: easement is reserved in a stranger to the deed (not allowed at common law; still the majority rule; problem: no grant + regrant). 
· Solve this problem by 1) grant easement first 2) convey burdened property next
· Ex., I own parcel B. I sell parcel B to X. You own parcel A. I want to make sure You can still get to the road (I’ve been letting you cross my land without problem). In my deed to X, I will reserve the easement for You, the owner of parcel A, to cross the land to get to the land.
7. By implication: easements created when a grantor sells one parcel and keeps another.
i. Requirements: (1) separation of title (2) use that gives rise to the easement shall have been so long continued and apparent as to show it was intended to be permanent (3) easement is necessary to the beneficial enjoyment of the land. 
ii. “Necessary” → only reasonably necessary, not essential
8. By necessity: right to cross the servient estate to get right of way (implied access E).
· Requirements: (1) unity of ownership at one point in history (2) common source of title created situation causing dominant estate to be landlocked (3) when the problem was created, servient estate had access to the road. 
· If it meets these requirements, it probably also meets the implied E requirements. 
· Terminates automatically when the necessity no longer exists 
9. By prescription: when one or more non-owners has been using a piece of land in a certain way for a long time, does there come a point where the continued use creates legal rights? How long before the owner can’t kick you off anymore? 
· Custom: The public could acquire an easement if (1) use had continued from time immemorial without interruption and as a right (2) certain as to place and person (3) reasonable. 
i. Old common law doctrine; ignored by US for a long time; still good law
· Implied dedication: The public could acquire an easement if there is convincing evidence that the owner intended to appropriate the land to public use.
i. Typically happens when owner creates space that is intended to be used by the public (ex., public office plaza) 
· Public trust: If the government holds all navigable waterways in public trust, it must allow the public to access them, and therefore it must allow the public to access the land surrounding the waterway (beaches, riverbanks, etc.). 
i. Dramatically extended by Matthews (no other jx follow this case yet). 
· Prescription: there are 2 conflicting theories; if one works, the other won’t
i. Lost grant: long ago, the owner must have granted an easement; all we do when we recognize the easement is recognize what must have happened even though there’s no evidence it ever happened (legal fiction) 
1. Idea of fictional permission to use the land
ii. Adverse possession: mirrors AP doctrine; no exclusivity requirement; only requires actual adverse use, not possession; borrows SoL 
1. Hostility still required, presumed, no exclusivity  
2. Majority Rule: the public can acquire an easement by prescription
a. Minority Rule: requires legal entity 
b. Courts can avoid the messiness by granting to groups
i. Ex., Zuni pilgrimage path, golfers retrieving balls, can recognize an easement in a Town, etc. 
c. How does the public sue? 1) as defense 2) advocacy group
iii. Note: regular AP rules can’t apply to easements bc they aren’t possessory (the remedy would be for trespass, would need to sue every day)
1. These are messy doctrines; law is unclear  
iv. How can land-owner defend? Bring action for ejectment prior to end of prescriptive period; make the use permissive through a license or lease; dominion and control 
· Irrevocable license (similar to an easement, but not the same)
· License → grant of permission (usually revocable) 
· License coupled w/ an interest → irrevocable
i. It’s also called an “executed license”
ii. Becomes irrevocable if licensor expects the licensee to rely on it and the reliance will benefit the licensor; must be unfair to revoke 
1. Idea is that licensee substantially expends/relies on the license
· Licenses attach to the person, not the land (contrast w/ easements) 
i. When license holder dies → license expires/terminates
· Look at the intention of the parties when deciding license vs. easement 
10. Negative easements: right to insist the owner of the servient estate not do something 
· Common law: (1) light (2) air (3) flow of an artificial stream (4) lateral or subjacent support (lateral: keep it from falling down a hill; subjacent: not to remove bracing support or underground support) 
· Modern: adds (1) conservation (natural beauty) (2) historic preservation (landmarks) (3) facade (historic preservation of outside of building only) 
· Negative easements cannot be created by prescription
i. Exception → The Doctrine of Ancient Lights: one who receives undisturbed sunlight to his windows for 20 years acquires a negative appurtenant easement against the adjacent landowner precluding them from blocking the sun (see Prah) 
Cases
· Willard v. First Church of Christ, Scientist, Pacifica: CA permitted the creation of an easement by reservation in a stranger where the grantor reserved an easement to park on the land in the church nearby; requires you to read every deed (more than an index search; can’t rely solely on it). 
· Shearer v. Hodnette: H had an irrevocable license to cross the road. 
· Romanchuk v. Plotkin: The requirements were met for creating an implied easement for use and maintenance of the sewer; easement was reasonably necessary and apparent and a severance of title occurred after the easement’s creation. 
· Roy v. Euro-Holland Vastgoed, B.V.: A remote source of common title can give rise to an easement by necessity; as long as there was a common source of title who created the problem at one point in time, and you meet the other reqs, you’ve got an easement. 
· Fischer v. Grinsbergs: Common use of driveway easement created by prescription under the adverse possession theory; court ignored the issues with exclusivity and invoked a presumption of hostility to resolve the dispute. 
· Matthews v. Bay Head Improvement Ass’n: NJ supreme court took the public trust doctrine, which had always been limited to suits against the govt for use of publicly owned beaches, and extended it land owned by a private community organization 
Hypotheticals
· A and B own adjacent properties. A is blocked from the road by B. B could sell A a little piece of the land in FSA, but it is simpler for A to purchase an easement from B → the right to walk across his land to reach the road. 
· Office building owner built a plaza where the public comes to eat lunch. How do we prevent the doctrine of implied dedication from creating an easement? 
· General answer → shut the plaza once a year, interrupts the running of time 
· CA answer → Cal Civ Code 1008 (no public use shall ripen into easement as long as the owner posts a sign saying “right to pass by permission and subject to control, of owner: Section 1008 Civil Code”) 
· “I’ve used your lateral bracing for 25 years! You can’t change it!” → NOPE, can’t get an easement by prescription for a negative easement for lateral support 
· Hypo → take the Willard facts. Church sells property to Baptists and moves next door. Who can park on the vacant lot? The Church or the Baptists?
· The easement is appurtenant, so it runs with the land itself; so when the Church sold the land, the easement goes with it, and the Baptists get to park 
· If they sold it to a non-church, the easement would revert (it’s determinable, remember the language said “so long as it's used as a church”) 


B.
Scope and Transfer of Easements
Rules
1. Scope 
a. General rule: if the change in scope is reasonably foreseeable, it’s probably OK
b. If it’s created by grant, the scope is usually straightforward (if good lawyering) 
i. Ex → easement to use a driveway exclusively for residential purposes to benefit a single family home at 1291 Rose Street
c. Secondary Easement: collateral right necessary to the exercise of the primary easement
i. Every easement gives rise to necessary secondary interests; both holders of the easement must minimize the harm they do to other owners  
ii. SE does not need to meet any of the requirements → all we need is a valid primary easement and then show the secondary is necessary to the exercise of the primary
d. Problem arises when owner of the dominant estate begins using appurtenant easement to the benefit of another property 
i. Common law rule → this kind of misuse destroys the easement 
ii. Trend rule → remedy is injunction/damages (not destruction)
1. PBRC Rule: issue an injunction until the easement can be used solely for the benefit of the dominant estate 
iii. Use both of these rules (no clear majority/minority) 
e. Nature of use changes → no clear rule (fact specific analysis); the nature of the easement’s use can potentially change so much as to go outside its scope 
i. Fristoe v. Drapeau: right of way easement was used only for agricultural purposes, dominant estate later built a house; court allowed the use b/c it could be reasonably envisioned when the easement was formed
ii. Glenn v. Poole: driveway easement; holder used it for vehicular access and hauling, decided to go into snow plow business and ran heavier vehicles on the road; court held these were reasonable extensions of the use.
iii. O’Brien v. Hamilton: driveway easement; holder used it for 6 wheel trucks, then brought in 10 wheel trucks; court said this extension was beyond the scope of the easement (actual injury to servient estate) 
iv. In re Onarga: drain runs under E’s land to J’s land, E wanted to replace the drain with a larger drain, this was outside the scope of the easement.
2. Transfer  
a. Appurtenant: easily transferred; held by whoever owns dominant estate
i. Can only detach it from the estate w/ consent from both sides 
ii. If subdivided - attaches to each parcel unless inherently inconsistent
b. In gross: commercial easements in gross are assignable; residential easements in gross are generally only assignable if the parties intend them to be 
i. Common law: non-assignable (no longer the rule) 
3. Owner of the servient estate can grant multiple easements, so long as the new easements don’t interfere with the use of the old ones 
4. Once an easement is in place, you can’t change its location
5. 4th Type of servitude → profit a prendre (right to take something from the land)
a. Profit may be assigned to more than one person, but the profit is a single thing held by all the people (profit must be exercised as one stock: all assignees must unanimously agree on use or there’s no use at all) 
Cases
· Farmer v. Kentucky Utilities Co.: Utility co had primary easement to hang power lines across property; court found they had a secondary easement to enter the land to clear the brush out from around the power lines; parties had a reciprocal obligation not to interfere with each other’s uses. 
· Penn Bowling Recreation Center v. Hot Shoppes, Inc.: Right of way easement used to benefit an estate other than the dominant estate; court issued an injunction against using the easement until it can be used solely for the benefit of the dominant estate. 
· Martin v. Music: Court found the easement to use the sewer line was appurtenant and therefore transferred to each of the parcels when the dominant estate was subdivided. 
· Miller v. Lutheran Conference & Camp Association: Easement to use the water for bathing/fishing purposes was a commercial easement in gross and was therefore assignable, but was also not divisible unless the owners agreed (treated as one stock). 


C.
Real Covenants and Equitable Servitudes 
Rule: RC/ES are correlating doctrines which allow promises to run with the land and thus be enforceable by/against subsequent property owners rather than just the original parties to the K.
Rules
1. Difference b/t RC/ES/Easements/Determinable Estates
a. Correlating sets of rules developed in courts of law (RC) and equity (ES) 
i. ES have less rigid standards then RC (legal vs. equitable) 
b. The first Q is what is the P seeking, and then we determine what law to apply: 
i. If seeking damages → real covenants
ii. If seeking injunction → equitable servitudes (even though RC are technically governed by both sets of rules, and you can get an injunction for an RC, the equity rules are easier to meet) 
c. Easements are more limited in kind (ex. neg easements) and don’t give you the right to make someone else do something w/ the land; RC/ES are more tools for controlling the use of land. 
d. RC/ES allow better remedies than determinable estates (remedy = forfeiture). 
2. Real Covenants: contractual servitudes 
a. Contract rules: (1) consideration or under seal (2) statute of frauds 
i. Real covenants can only arise from an actual document (K/deed)
b. Required for the burden to run (whether SII to the promisor is bound):  
i. Intention: parties must have intended for promisor’s SII to be bound
1. Magic language → “for heirs and assigns” (promise lasts forever)
a. Can literally say “burden shall run with the land” 
2. In the absence of magic language, look at intention based on all the apparent facts and circumstances. 
a. Exception (The Rule in Spencer’s Case): if the promise concerns a thing that is not in being at the time the promise is made, then the burden will not run unless the promisor’s assigns are explicitly mentioned (MINORITY RULE) 
ii. Privity: requires both horizontal and vertical privity (certain relationships)
1. Vertical: relationship b/t promisor and SII
a. Satisfied if SII succeeds to estate of one of the og parties
b. No VP if SII obtains estate by claim of right AP
i. AP will meet the VP requirement if it occurs under color of title
c. For the burden to run, the promisor’s SII must succeed to an identical estate (same quality, not of the same perimeter, FSA v. LE v. FT etc.) 
2. Horizontal: relationship b/t 2 original contracting parties 
a. English Rule: HP only exists in L/T context (restrictive)
b. Mutual Relationship/Massachusetts Rule: HP if at the time the promise was made both parties held legal interests in the same parcel of land (L/T, LE + R, FSA + E, etc.) 
i. Where HP exists b/c one party owns an easement on the other’s land, we call any associated real covenants a real covenant coupled with an easement
c. Majority/Successive Relationship Rule: HP if either 1) the MR rule is satisfied or 2) the RC is given in connection w/ a deed from one of the parties to the other
d. Minority Rule: no HP required for burden to run 
iii. Touch and concern: must touch and concern the relevant estate (relate to ownership/possession of the land) 
1. Majority: touch and concern both parcels
2. Minority: touch and concern burdened parcel only
iv. Notice: SII to promisor is not bound unless he/she has notice of the covenant before buying the property
1. Can be actual, constructive, or record notice 
c. Required for the benefit to run (whether SII to the promisee can enforce): 
i. Intention: parties must have intended for promisee’s SII to benefit
ii. Privity: only vertical privity is required b/t promisee + SII
iii. Touch and concern: must touch and concern benefitted land only 
iv. No notice requirement (we don’t mind pleasant surprises) 
d. Misc Rules re Real Covenants
i. If the promise is to perform some act, after A transfers land to A2, A no longer has the obligation to perform the act (remedy is against A2, not A) 
ii. If the promise is to pay money, after A transfers land to A2, A can still be liable if the parties so intend (they always intend it; remedy is against either A or A2)
iii. Real covenants in gross are assignable. 
3. Equitable Servitudes: less restrictive equity alternative to law of RC; equitable remedy
a. Created either by a writing (same reqs as an RC) or can be implied 
i. Implied Equitable Servitudes: (1) the developer must have a uniform scheme for the development of an area on which purchasers may be expected to rely (2) buyer of the given plot has notice of the scheme (actual, constructive, record)
1. If req’s are met, owner is bound even if it’s not in the deed
b. How do we demonstrate a uniform scheme - recorded lot map, statements in a sales brochure, covenants in many but not all of the deeds granted in the subdivision (flexible and informal standard) 
c. Requirements → intent, notice, touch and concern (same rules as RC)
i. Touch and concern: most important requirement; consequence of this doctrine is that every promise could potentially last forever; touch and concern is the only limiting requirement 
4. Touch and Concern → is this the type of promise we want to last forever? 
a.  A covenant not to do some physical act on the burdened property clearly touches and concerns that property (“I will not operate a saloon on this property”)
b. A covenant not to compete in a particular line of business on the burdened property is now generally held to touch and concern that property
i. Exception: Covenants not to compete that are unreasonable in duration or length do not touch and concern the land (seems odd if you think about t&c as “relating to”, but remember, it’s really about whether or not it should last forever)
c. A covenant not to compete in a particular line of business on the burdened property is now generally held to touch and concern the benefitted property on which the promisee or their SII is operating the protected business
d. English Rule: Affirmative covenants are held not to touch and concern the land, even if they relate directly to the land (only negative + exceptions)
i. Reasoning: don’t want to force people to do things forever (slavery vibes)
ii. Exception: affirmative covenants to maintain specified physical features touch and concern the land 
iii. American Majority Rule: affirmative covenants can touch and concern the land 
1. Minority Rule: Follows english rule + lots of exceptions
2. Minority Restatement Rule: no touch and concern for equitable servitudes; servitudes only invalid if (1) unreasonable restraints on alienation (2) undue restraints on trade (3) unconscionable
e. Performance of an act off of the burdened land that does not benefit the burdened land generally does not touch and concern the land.
i. Ex: you promise to build and maintain a barn on seto’s property, that does not touch and concern your property 
f. A promise to pay money will touch and concern the land if it will benefit the promisor by enhancing the value of his property 
i. Ex., dues paid to the HOA, dues paid to gated community, etc. 
5. Davidson Approach: (1) merge RC and ES (same rules), (2) abolished touch and concern requirement, (3) replaced with a reasonableness requirement 
a. If the covenant was reasonable at the time it was in place, it can still be enforced; if still reasonable, injunctive relief; if unreasonable, damages ok 
i. Use reasonableness factors (see notes - 2 of these factors are intent and notice) 
b. Decide whether the covenant runs with the land, then decide which remedy to award (reverse of the common law method, which looks at remedy first) 
i. Gets rid of horizontal privity, vertical privity, and touch and concern 
c. Some academics have argued for the merger of easements, RC, and ES (3rd Restatement)
d. Difficult to merge easements w/ RC/ES → they can be obtained by implication or prescription, no notice requirement (no negative covenants by prescription)
Cases
· Mosley v. Bishop: Illustrates both a burden and a benefit question regarding a real covenant coupled with an easement; good example for RC analysis (class notes 2/27/20).
· Tulk v. Moxhay: Court developed the doctrine of equitable servitudes; granted injunctive relief and ordered parties to comply w/ the covenant even though no horizontal privity. 
· Candlewood Lake Association, Inc. v. Scott: Black letter law case re obligation to pay money that will benefit the promisor, it touches and concerns the land, not a questionable holding in any jx. 
· Davidson Bros., Inc. v. D. Katz & Sons, Inc.: Non-compete covenant b/t grocery stores; court abolished traditional law of servitudes in favor of reasonableness approach. 
· Neponsit Property Owners’ Ass’n v. Emigrant Industrial Sav. Bank: Bizarre analysis of an equitable servitude; Seto says to disregard the court here; involves HOA fee. 
· Mid-State Equipment Co., Inc. v. Bell: Developer’s uniform scheme created an implied equitable servitude restricting use of land to residential use only; even though there was no signed writing re the restriction, the parcel was included on the plot map. 
· Lalonde v. Renaud: Court found there was an implied equitable servitude that the land could only be used as a park b/c it was contained in the plot map (buyer was on notice). 
· Hill v. Community of Damien of Molokai: Covenant restricted use to single family residence; court found that four AIDS patients living together qualified (public policy). 
Hypotheticals
· A and B are adjoining landowners. A promises B he will build a wall on their common boundary. The wall does not exist at the time the promise was made. The burden of the promise will not run unless A’s assigns are specifically mentioned in the agreement (Rule in Spencer’s Case). 
· B transfers land to A in FSA. A promises never to use the land as a nightclub. This meets the SR requirement (not MR rule) (Horizontal Privity Requirement). 
· Pru promises Peter not to sell liquor on the land; Peter has moral objections to alcohol; it touches and concern’s Pru’s land (she cannot sell liquor on it), the promise has nothing to do with any particular piece of property (doesn’t touch and concern a benefitted parcel); majority jx - burden cannot run; minority - ok.
· Pru promises to water Peter’s land everyday. This does not touch and concern any burdened property, thus the burden cannot run with any property. It does touch and concern Peter’s land (benefitted estate), so the benefit can run w/ the property (benefit running only requires it to touch and concern the benefitted estate). 
· Hypo: Pru and Pete own adjoining pieces of land; make some promises 
· 1) Pru promises not to build anything in the garden blocking the view
· This can be structured as a negative view easement (permitted) 
· 2) Pru promises that Pete can enter the garden to smell the flowers
· This can be structured as an affirmative easement 
· 3) Pru promises that she will maintain the garden
· There’s no way to create this with an easement, must be RC or ES
· Hypo (Davidson): buyer purchases land w/ covenant that you will contribute 10% of income to a certain church (at the time, this is what they wanted and they were both members of the church), your client now owns the land and doesn’t belong to the church, is the covenant enforceable? If so, the house is worth less; can your client ignore the covenant? Advise your client to argue this covenant is unreasonable and therefore probably unenforceable 


D.
Termination and Amendment of Servitudes
Rules
1. Legal methods of termination (apply to easements, RC, and ES) 
a. Merger: dominant and servient estate come into the same hands
b. Abandonment: requires nonuse + intent to abandon 
c. Adverse possession: someone can adversely possess your easement if you fail to use it during the statutory period 
i. Maintenance of fence or structure across an existing right of way which bars its use for more than the prescriptive period will terminate the easement by adverse possession 
ii. Where an easement has been created but there has been no occasion for its use, owner may fence his land and such use will not be deemed adverse to existence of the easement until a) need for right of way arises b) demand is made by owner of dominant tenement that easement be opened, c) owner of servient tenement refuses to do so
2. Equitable methods of termination (ES only)
a. Estoppel: if the benefitted party acts so as to lead a reasonable person to believe that the servitude has been abandoned and the person subject to the servitude acts in reliance on that action, the benefitted party may be estopped from enforcing the servitude in equity 
b. Relative hardship: if enforcing a servitude will cause great hardship to the burdened party but only afford a small benefit to the benefited party, courts will not enforce it in equity (no injunctive relief; can still be enforced w/ damages) 
c. Changed conditions warranting termination: character of the neighborhood has changed so much that enforcement of the covenant won’t benefit the benefited party
i. Exception: cannot use changed conditions doctrine to change the zoning of the residential parcel on the edge of the zone (would lead to creeping commercial district)
3. Eminent domain (termination by the government; when govt takes a servient estate via eminent domain, this will terminate the servitude as to the dominant estate) 
a. Easement: government must compensate the dominant holder of the easement
b. Majority Rule: government must compensate holders of RC/ES 
c. Minority Rule: no compensation required, these are contractual interests 
4. Amendment of Servitudes 
a. Modifications of servitudes are permitted so long as there is unanimous consent
i. Any person in the subdivision can veto the change 
b. Servitudes - not a competitive market; bilateral monopoly 
Cases
· Castle Associates v. Schwartz: Access easement did not terminate; still enforceable even though it hadn’t been used in 75 years; no requirement to use the easement. 
· Consolidated Rail Corp. v. Lewellen: Railroad right of way no longer in use; court found the railroad only held an easement (not fee simple) and it had been abandoned. 
· El Di, Inc. v. Town of Bethany Beach: Religious community had restrictive covenants against commercial use and alcohol drinking; doctrine of changed conditions warranted termination of the covenants; no injunction granted. 
· Court could have interpreted this as a fee simple determinable and thus enforced it; however, the parties never argued this. 
· Walton v. Jaskiewicz: Amendment of the servitude was not permitted unless it was uniform across the subdivision; mutuality is the essence of restrictive covenants; can’t give targeted relief to one parcel. 


VIII.
Assuring Good Title
Title Analysis
1. Common law rule of priority
2. Recording act 
3. Marketable title act 
4. Torrens/Land Registration system
How the Title Search Works
1. Deeds are recorded when property is bought and sold. 
a. Land is indexed by 1) tracts or 2) metes and bounds (treasure map)
2. Deeds are indexed by grantor and by grantee; title search requires 2 searches (1) grantee index back (2) grantor index forward; looking at the chain of title. 
3. Start by making sure the seller was a grantee (if he wasn’t granted it, he can’t own it).
4. This leads to the grantor - look at the grantor in the grantee index to see who his grantor was, and so on and so forth until you reach the origin/root of title.
5. Now, search forward in the grantor index to make sure the seller has not already granted the land.
6. If none of the grantees/grantors have screwed up the chain of title, title is good!


A.
Record Title Acts
Rules
1. Common Law Rule: first in time is first in right (earlier deed wins) 
a. Same rule applies to successive equitable interests and legal interests
b. Exception: when the first grant is equitable and the second is legal
2. Ex: O contracts to grant A an easement (equitable); O actually conveys the FSA to B (legal); B prevails under exception if he is a bona fide purchaser
3. Protecting from bad title → title warranty, title search, title insurance 
4. 3 Types of Title Warranty Deeds
a. General warranty deed - seller warrants they have good title
b. Special warranty deed - seller hasn’t done anything to impair the title
c. Quitclaim deed - no warranty at all, as is, used to clear title 
5. Covenants in a General Warranty Deed (must be explicitly stated to exist) 
a. Seisin: guarantees he holds seisin in the interest he is conveying; breached at the moment of conveyance if seller holds less than he warrants he holds 
b. Power to convey: guarantees he has the power to convey the land; breached at the moment of conveyance if he lacks the power (ex., restraint on alienation) 
c. Against encumbrances: guarantees there are no encumbrances other than those described in the deed; breached at the moment of conveyance if one exists 
i. Majority Rule: doesn’t matter how obvious the encumbrance is, it is a violation of the covenant, seller is in breach 
ii. Minority Rule: recognizes an exception for open, visible, and notorious encumbrances (see Leach)
iii. Encumbrances - easement, real covenant, equitable servitude, license, mortgage, lien, etc.
iv. We test whether the covenant is breached by looking at the title at the moment of the conveyance, however, the breach does not actually occur unless there’s an actual claimant to the encumbrance who wins in court 
1. Even though breach occurs at conveyance, you can’t sue until encumbrance holder sues you first (SoL doesn’t run until this)
d. Covenant of quiet enjoyment: grantee will not be ousted by a 3rd party with superior title in the future; breach cannot occur until time of ouster 
i. Breach cannot occur until the ousting party actually wins in court (need legal justification for the “superior title”) 
e. Warranty: identical to the covenant of quiet enjoyment 
f. Further assurances: promises to execute any documents necessary to perfect the grantee’s title; seller must cooperate and help get good title 
6. Note: first 3 covenants are present; last 3 covenants are future 
7. Ordinary remedy for breach of a deed covenant (except further assurances) is damages
a. Majority - limit damages to the purchase price 
b. Remedy for covenant of further assurances - specific performance
8. Do the benefits of deed covenants run with the land?
a. Present covenants - no
b. Future covenants - yes, so long as there is privity of estate (consensual transfer) 
9. Doctrine of after-acquired title (aka estoppel by deed)
a. When a grantor purports to transfer an interest in land that he does not own, and later acquires title to that interest, the title passes automatically to his grantee 
b. Ex - A sells B land he doesn’t own, A later acquires the land, B automatically owns the land (automatic title transfer) 
c. Quitclaim deeds → does this doctrine apply?
i. Common law: doctrine does not apply; you only convey what you have
ii. Modern trend: look at the deed to see if it was intended, if so, it applies
10. Recording Acts: operate as exceptions to the common law priority rule
a. Race: subsequent purchaser wins if he recorded first 
b. Notice: subsequent purchaser wins if he was BFP without notice of the prior sale
c. Race-Notice: subsequent purchaser wins only if he 1) recorded first and 2) had no notice of the prior sale (BFP) 
11. Bona fide purchasers → 1) purchaser must have given something of value in exchange for the interest, 2) purchaser must not have had notice, whether actual or constructive, of prior claims to the property by third persons
12. Reset Rule → if a subsequent purchaser wins under the recording act, he becomes first in time first in right for all future common law purposes. 
a. If you win under common law, you are not immunized against future subsequent purchasers; if you win under recording act, you become first in time w/re to future subsequent purchasers
i. Important for multi-step conveyances 
13. Recording act statutes are not applied mechanically - look at purpose, which is to protect those parties that do what they are supposed to do in the land transaction.
a. Ask - what do we expect the subsequent purchaser to do? If he did it, would he have found the prior deed? If not, then it will change result, if yes, he’s on notice  
b. Purchaser is not obligated to search outside the chain of title 
14. Doctrine of muniments of title - where a recorded document refers to another document, then the subsequent purchaser is deemed to have notice of that other document (in other words, you are required to read the docs in the chain of title and inquire about contents).
a. This doctrine is the majority rule 
i. Minority rule: statutes in a few states provide that the buyer has notice of the second document only if the second document is also recorded and the first document tells the reader where
ii. Minority rule: no muniments of title at all, not required to look for docs
b. Scope of the doctrine is not always clear in jx that follow it
i. What if the prior doc is rly old? Some jx say no/there must be some limit 
ii. However: this doctrine has no limit, it applies to stuff way far back
15. What if the clerk in the recording office mis-indexes a deed?
a. O-A (misindexed), O-B (B has no way of finding the O-A deed)
b. Majority rule: misindexed deed is nevertheless effective for recording act purposes, expected to find it even if you can’t 
c. Minority rule: improperly recorded deed is invalid for recording act
i. This rule is more consistent w/ purposes of the recording act 
16. Always expected to do due diligence and go look at the property - if there’s a tenant on the property, you are deemed to know of them and obligated to ask about them (notice). 
17. Strategy → protect your rights by recording deeds in all relevant chains of title. 
Cases
· Leach v. Gunnarson: Court embraced minority rule re covenant against encumbrances; however, the irrevocable license in question was not open, notorious, and visible; this exception really only applies to large known easements (ie., power lines) 
· Schwenn v. Kaye: Illustrates application of doctrine of after-acquired title 
· Haik v. Sandy City: SS contracted w/ SC, recorded; SS gave deed to SC (not recorded); SS conveyed FSA via deed to JS (recorded); JS conveyed to H (recorded); court found that the subsequent purchaser won under the race-notice act b/c no constructive notice. 
· Guerin v. Sunburst Oil & Gas Co.: Court finds that G had constructive notice of the mineral lease because had he read the recorded option to purchase in the chain of title he would have learned of the unrecorded lease and therefore doesn’t meet the requirements of the race-notice recording act; he loses under race-notice NOT because he didn’t record first but because he had notice. 
· Sabo v. Horvath: Party quitclaimed property they did not own (recorded), which later became theirs through after-acquired title, and then conveyed the same land with another quitclaim (recorded); we do not treat Party 1 as having recorded first, we treat Party 2 as having recorded first even though it’s contrary to fact; nor do we treat Party 2 as on notice; Party 2 could not have found the deed b/c of the seller’s actions even though he did everything correctly so the recording act protects Party 2’s title. 
· Cohen v. Thomas & Son Transfer Line: Had C visited the property when he purchased it, as he is required to do, he would have seen T on the property and inquired of him; therefore, C was deemed to be on notice of T’s lease and took the land subject to it. 
· Witter v. Taggart: Issue of whether T was on notice of the scenic easement; T needs to go back in the grantee index and forward in the grantor index, but only w/re to the parcel they’re buying - the easement was recorded in the chain of title to the other property, not to T’s property, therefore T was not on record notice of the easement and not bound by it. 
Hypotheticals
· O deeds Blackacre to A today, then B tomorrow, A holds title under common law rule as b/t A and B b/c A got the deed first in time (B may sue O for fraud, etc.).
· 5/1/18: O → A; A does not record; 9/3/18: O → B; B records on 9/9/18; B had no notice of the grant to A; 10/1/18: A records.
· Common law: A wins
· Race: B 
· Notice: B
· Race-notice: B
· 5/1/18: O → A; A does not record; 9/3/18: O → B; B fails to record; B had no notice of the grant to A; 10/1/18: A records; 10/5/18: B records.
· Common law: A 
· Race: A
· Notice: B
· Race-notice: A


B.
Marketable Title Acts
Rules
1. Marketable Title Acts: defines the root of title as the most recent conveyance of the property older than some specified number of years (typically 30); in other words, it cuts off old interests in property that have not been re-asserted in recent times 
a. Operate as a statutory limit on the recording act - prevents you from being required to search for title all the way back to the end of time 
b. Requires you to re-record interests in land every X years to avoid losing them
c. Ex: perform the title search until you find the first deed that is more than 30 years old; use that as the root of title 
d. Exam tip → do recording act analysis, see if MTA changes result 
e. Goal was to simplify the title search process, but it actually complicates it 
f. Courts are split on whether wild deeds can serve as the root of title
i. Wild deed: does not appear in chain of title (see hypo below - B-C deed)
ii. Problem: need to search to beginning of time to know if it’s wild
2. Torrens Registration System: a registration certificate is prepared for each piece of land in the system and is conclusive as to ownership of that land 
a. To get a piece of land registered - go through legal action similar to quieting title
b. Uncommon in the US; still used some places; common in other countries 
Cases
· State v. Hess: Party was conclusively presumed to have abandoned their possibility of reverter by failing to re-record the deed/file notice of claim every 40 years; illustrates the bizarre consequences of using marketable title acts. 
Hypotheticals
· 1940: A buys a piece of property (assume everything is properly recorded on time). 1941: unknown to A, B executes a deed giving mineral rights in the land to C, at the time B has no interest in the property and is committing fraud. 1972: C sells the mineral rights to D (bona fide purchaser, not participating in the fraud).  D is going to do a title search and go back 30 years to 1942 - he’s going to look at the first deed he finds before 1942, which is B’s deed to C, saying C owns the mineral rights. Presumptively, marketable title acts makes this deed valid - not required to go further.  The marketable title act here makes the fraud successful (illustrates the problems with MTA). 
· Next, A sells the property to E in FSA. E does the title search - he will find no problem, because in his grantee search, he goes back to A and finds the 1940 deed; no way for E to find the deed from B-C-D bc they aren’t in the chain of title
· How can E protect himself - insist on deed warranties from A, A is in breach and now E can sue A; however, A has no way of protecting himself, so there’s obvious problems with this 
· Solution - amend marketable title acts by allowing A to protect himself by filing periodic notices of claim; would wipe out B/D’s interests 
· But now - how does D protect himself? He has no way of finding A’s stuff; the only way D can protect himself is to search all the way back to the beginning  
XIV.
Real Estate Transactions & Contacts
Rules
1. Land sale - brokers facilitate the creation of a purchase K b/t the buyer and seller, specifies a closing date on which payment is made and the property is conveyed; in between the agreement and closing date, parties obtain financing/inspect the property
a. Disputes between buyer and the seller, are governed by K law and the law of sales
b. Right of first refusal: right to buy the land on any terms the owner is willing to accept from someone else
2. Real Estate Brokers: typically a K relationship b/t S + listing broker; maybe B too 
a. 3 governing laws to analyze: 1) K law 2) law of agency 3) real estate law
3. Law of Agency: agency relationship created when Principal delegates to Agent an authority to act on his or her behalf in connection w/ transactions w/ others 
a. Actions of A w/in the scope of the delegation bind P vis a vis third parties 
i. Ex., if the store says they’ll give you store credit and the agent says yes, the principal is now bound by this
b. Agency is a fiduciary relationship, A is required to act in the best interests of P
i. Ex., store owner says he’ll slip agent $10 if you agree to drop the complaint, this is a breach of the fiduciary relationship b/t P and A
c. Real estate brokers are almost always special agents - can only act on behalf of the principal in that one transaction
i. Contrasts w/ general agent (ex., manager of store is agent of owner, can bind owner w/re to all sorts of transactions)
4. Seller’s Responsibilities to the Buyer:
a. Old Common Law → no liability for defects unless affirmatively concealed
b. Sale of new home by builder - IW/H; must be free from defective materials and be built in a workmanlike manner; don’t need to know about it to be liable 
i. Is the builder liable to subsequent purchasers? 50/50 split
ii. Can S disclaim warranty - some say yes, but general disclaimers are unlikely to be enforced (specific disclaimers may be enforced) 
c. Sale of used home by owner - seller must disclose known defects that would not be readily discoverable by the buyer (ie., don’t need to disclose an obvious hole in the floor; need to disclose termites)
d. Sale of commercial property - no affirmative obligations to disclose, but there is an obligation not to affirmatively misrepresent
i. On exam: remember Davidow/IW/S; analyze under this approach too
5. Broker’s Responsibility to the Buyer: governed by 1) K law 2) agency 3) real estate 
a. ALL brokers in the transaction are agents of the seller (not the buyer)
i. ALL brokers 1) bound by S’ duties 2) fiduciary relationship w/ S
1. Therefore → ALL brokers are bound by the same disclosure rules as the seller (see above)
b. Buyer/broker can explicitly create an agency relationship b/t them if they want
i. It is also possible that S’ broker becomes B’s agent → leads to inconsistent fiduciary obligations and conflicts of interest 
1. Ex: If buyer tells broker “go out and find me a house and negotiate the terms and sign on my behalf,” this involves discretion, and at this point, the buyer’s broker has become the buyer’s agent - this creates a huge problem because he’s still the seller’s agent as a matter of law 
ii. Even if the broker is only the seller’s agent, a dispute b/t buyer and seller can lead to conflicts of interest and problems 
c. Practical consequence - should always disclose everything to avoid issues
6. CA: broker has duty to make reasonable investigation and disclose all facts that would be discovered w/ investigation 
7. Lawyers involved in the transaction are bound by the same obligations as brokers under the law of agency 
a. May require lawyer to breach his duty of loyalty to the client - if the client refuses to disclose, lawyer needs to withdraw from the case
b. What if both parties have the same lawyer? Need (1) express consent given (2) after full disclosure of all the facts
i. Practical matter: if a client consents when they really shouldn’t have, then the court normally concludes disclosure was insufficient 
c. Lawyers governed by professional negligence standard
i. Those practicing law unauthorizedly are held to the same standard
Cases
· In re Lanza: Lawyer disciplinary action; lawyer represented both buyer and seller but did not fully disclose the consequences of this; when dispute arose, lawyer’s conduct fell below his professional standard of care. 
· Bowers v. Transamerica Title Insurance, Co.: Escrow agent who engaged in unauthorized practice of law in a real estate transaction held to the same professional negligence standard as an attorney. 
· Dworak v. Michals: Broker still entitled to commission if sale falls through b/c seller. 
· Kubinsky v. Van Zandt Realtors: Real estate agent has no duty to inspect. 
Hypotheticals
· Assume that B and S are each represented by a broker (B broker 1, S broker 2). S knows about a defect but does not disclose to B or 1 or 2. Can B sue S, 1, or 2? 
· B can sue all three as long as the defect was not obvious (law of agency) 
� Accounting: the suing party wants to reach into the pot of profits; Contribution: the suing person is out of pocket and wants reimbursement 





1

