PROPERTY OUTLINE
Pierson v. Post

Citation: Supreme Court of New York 1805

Facts: Post (P) was hunting with his dogs on an unpossessed beach for foxes. Pierson saw post and dogs in pursuit of the fox and caught and killed it himself. 

Procedural Process: P brought action of trespass against D trial court sided with P D appealed on grounds that the matters therein were not sufficient to in law to maintain the action. 

Issue: Did P acquire property rights over fox in his pursuit of it? 

Holding: No pursuit alone of wild animals is not sufficient to gain possession over it. 

Rule: Possession of wild animals is only acquired by depriving it of its natural liberty. 

Reasoning: To gain dominion over wild animals pursuit does nothing to make it your property to rule otherwise would upend society in terms of claiming animals as property. 

John Locke 

Natural divine right interpretation of property. Every man has property in his body and therefore the labor of his body and work of his hands is also his property.  Anything a man labors to annex from the common rights of others he may have dominion in. 

William Blackstone 

Continuation of natural rights. Whoever first acquired property has right to use it and maintains that possession so long as he uses it. The evolution to agrarian societies and the more permanent occupancy that came with it necessitated more permanent property rights. Property is necessary to give incentive to anyone to actually till the land with guarantee that it will be protected. Property is a foundational aspect of society.

Jonathan Bentham 

Father of Utilitarian thinking. “Sole object of government is the greatest happiness for the greatest number of the commons.” Property is a creature of the law, a human construction in contrast to Blackstone/Locke natural rights argument.
Harold Demsetz 

Provided an economic theory of property rights. Property rights are mechanisms to internalize externalities. Property rights arise when it becomes economical to internalize externalities (when benefits outweigh costs of internalization). Externality is the external effect of resource use. Demsetz criticizes communal ownership (“tragedy of the commons”) and the issues that arise (holdouts and free riders) he also was influential in analyzing how private ownership reduces the transaction costs of interactions by the right to exclude in private ownership as well as the reducing of transactions to only the relevant parties. 

Michael Heller 

Scientific article describing possible “tragedy of the anti-commons” when there is a proliferation of intellectual property rights in biomedical research. Society suffers in lack of access to invention in biomedical research because over privatization on both upstream and downstream areas. 

James Krier 

Criticism of Demsetz for failing to explore the origin of property rights. Provides dual theory of property as arising naturally (rejecting Bentham’s theory as well) of unintended consequences “Invisible Hand” and Intentional design. He proposes a mixed theory of the natural selection or inclusive fitness theory of Invisible hand starting when property rights are simple and resources are abundant and transforming into an intentionally designed right to cope with the evolving complexity of society. 

Smith et al

Scientific paper analyzing wealth distribution in line with the inclusive fitness theory. It validates the theory of inclusive fitness in finding testators distributing wealth in accordance to theory of reproductive success (giving to spouse than children than parents than siblings) it also proves a sub theory that wealthy individuals give more to males while poorer individuals give more to females in association with the risk reward benefit of reproducing (woman more likely to have offspring but men more likely to have more offspring but with added risk of potentially having no offspring). 

Mass Uniform Prob Code 

Code of Massachusetts for line of succession when no will in place. Falls in the same line as the inclusive fitness theory established in previous paper showing how sometime our laws are reflective of evolutionary instincts.
INS. v. AP. 

Citation: Supreme Court 1918 

Facts: AP (P) is a news aggregate organization in direct competition with D. P alleges; 1. D bribed P’s employees to provide news before publication 2. D induced P’s members to violate by-laws and provide news and 3. D copied news from P’s bulletin boards and early editions. P alleges D’s copying violated P’s property rights.

Procedural Process: District court granted injunctions on counts 1 and 2 but refused to issue one on 3. Circuit of appeals granted P’s 3rd point and D appealed. 

Issue: 1. Is there property in the news? 2. Does that property right survive publication? 3. Did D’s practice constitute unfair trade practices? 

Holding: There is no property in the news in relation to the public however there is quasi property rights in the relationship between competitors. D did commit unfair trade practices and is therefore liable. 

Rule: There is no property or copyright protection in fact. News of current events is considered common property.

Reasoning: P does not have vested property rights of the news however between P and D there is a different quasi property relationship to ensure fair competition between the two. D confuses these points and D’s actions give it a special advantage that is not burdened by the expense of gathering the news. 

Policy: To render the news and its related property rights abandoned at time of publication would make the business of news publication so prohibitively profitless it would not survive. 

Cheney Bros. v. Doris Silk Corp.

Citation: 2nd Circuit Court of Appeals 1929

Facts: Cheney Bros (P) are a silk manufacturer in competition with D. It makes many different silk designs every season and mass produces the ones that are popular. It cannot get copyright protection for its designs and it would be too onerous in the fast world of fashion to secure patents for all of its designs. As such D has copied a popular design and undercut P’s price although it claims it didn’t know P owned the design. 

Procedural Process: Trial court sided with D P appealed.

Issue: Is P entitled to any protection of its designs when it doesn’t have copyright or patent? 

Holding: No. 

Rule: P is only entitled to chattels, which embody its invention and others may imitate it.

Reasoning: To rule in P’s favor would be to establish a copyright where the copyright office had already ruled it not to be applicable it would also establish a monopoly through judicial decree. 
17 USC § 102 a, b 

§ 102 Subject Matter of Copyright: In General

(a) Copyright protection subsists, in accordance with this title in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or a device. Works of authorship include: Literary works, musical works, dramatic works, pantomimes and choreographic works, pictorial, graphic and sculptural works, motion pictures and other audiovisual works, sound recordings and architectural works. 

(b) In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle or discovery regardless of the form in which it is described, explained, illustrated or embodied in such works. 

Feist Pubs., Inc. v. Rural Telephone Svcs. Co., Inc.

Citation: Supreme Court 1991

Facts: Feist publishing (D) is a national publishing company specializing in area wide telephone directories. Rural is a public utility that services several communities in Northwest Kansas. Feist attempted to license P’s listings but P refused. D than decided to use P’s listings without permission and P was able to find out because P had placed four fake listings to detect copying. 

Procedural Process: P sued D for copyright infringement for using its listings without permission. District court sided with P. D appealed. 

Issue: Does P’s copyright cover the directory of names towns and telephone numbers that D allegedly infringed by copying? 

Holding: No names and listings are not protected by copyright. 

Rule: Copyright consists of original works of authorship independently created with some minimal degree of creativity. To establish Copyright infringement two elements must be proven; (1) ownership of valid copyright and (2) copying of constituent elements of the work that are original.

Reasoning: Facts do not contain originality and are not subject to copyright unless they are organized creatively. Because the listings were organized alphabetically and possess no creativity they are not the subject of copyright and D’s copying does not constitute copyright infringement. 

Policy: Copyright is not to reward the sweat of the brow of the author but to promote the progress of Science and useful arts. 

Baker v. Selden

Citation: Supreme Court 1879 

Facts: Selden (P) is testator of original plaintiff who obtained copyright for book on condensed ledger book keeping. D used same arraignment of book keeping and P alleges copy right infringement by D’s use of the same margins as P. 

Procedural Process: Verdict found for P, D appealed. 

Issue: Does P’s copyright of book entitle him to copyright of entire book keeping system that book teaches? 

Holding: No there is a clear distinction between the book and the art it intends to illustrate. 

Rule: Discovery of an art or manufacture is the subject matter of patents not copyright. 

Reasoning: There is a much lower bar to obtaining a copyright compared to a patent. If P wanted exclusive right to the system the book described he would’ve needed to patent the system not copyright the book. 

Policy:  To give exclusive right via copyright would be a fraud upon the public. 

Morrissey v. Proctor & Gamble Co. 

Citation: First Circuit Court of Appeals 1967

Facts: Morrissey (P) is the owner of a copyright to a set of sweepstake rules. He alleges copyright infringement by D in copying almost precisely Rule 1 of his sweepstakes. 

Procedural Process: District court found summary judgment for D, P appealed. 

Issue: Can P copyright a set of rules on which there is little possible variation? 

Holding: No. 

Rule: If there is only one form of expression or a limited number it is not permissible to be allow it to be copyrighted. 

Reasoning: To allow the copyright of something with limited expression or when the idea and the express merge beyond distinction it would allow monopolization through copyright. 

Policy: Cannot allow public to be checkmated by copyright system. 

Brandir Int’l Inc. v. Cascade Pacific Lumber Co. 

Citation: Second Circuit Court of Appeals 1987

Facts: Brandir (P) is owned by man who created bicycle rack inspired by modern sculpture he created. P found D had copied design and sought both to copyright the design and sue D for infringement of copyright. Copyright office held that the design was not copyrightable because the expression was not separated from its utilitarian functions. 

Procedural Process: Copyright denied and summary judgment for D, P appeals. 

Issue: Can P copyright a bicycle rack that is based on a modern sculpture? 

Holding: No.

Rule: A sculpture that’s expression is not separated from its utilitarian functions is not the subject of copyright. 

Reasoning: Because P modified its sculpture for considerations of its utilitarian concept of being a bicycle rack it had made the idea of its expression inseparable from its utilitarian function. 

Arnstein v. Porter 

Citation: 2nd Circuit Court of Appeals 1946

Facts: Arnstein (P) alleged that D plagiarized multiple songs created by P. He gave no direct evidence that D had heard his songs but gave evidence that some songs had been published and others had been circulated to radio and movie producers. D denied he hard ever heard or seen P’s music. 

Procedural Process: District Court dismissed suit. P appealed.

Issue: Was P properly deprived of a trial for copyright infringement? 

Holding: No District court should have allowed suit to go to jury to find if D had improperly appropriated P’s songs. 

Rule: Elements of copyright infringement are; (a) defendant copied from Plaintiffs work and (b) they copying (assuming it to be proved) went to far as to constitute improper appropriation. To prove copying the evidence may consist of (a) defendant’s admission that he copied or (b) circumstantial evidence such as evidence of access that my reasonably infer copying. For improper appropriation the test is the response of ordinary lay hearer. 

Reasoning: Because both issues of copying and improper appropriation are issues of fact and because P brought circumstantial evidence of access the district court should have let suit go to jury. 
Nichols v. Universal Pictures 

Citation: 2nd Circuit Court of Appeals 1930

Facts: Nichols (P) is a playwright who wrote a play about a pair of lovers Irish/Jewish and their disapproving parents. D produced a movie of a similar story. P alleges copyright infringement by D. 

Procedural Process: District Court ruled in D’s favor, P appealed. 

Issue: How abstract of expression can be still considered copyright infringement, did D violate P’s copyright?

Holding: No. 

Rule: If the expression has been abstracted to mere ideas it is no longer protected by copyright. 

Reasoning: The similarities between the two works are in archetypes and stereotypes to allow P to pursue infringement it would be to give her a monopoly on all love stories of Irish and Jewish descendants. 

Harper & Row Publishers, Inc. v. Nations Enterprises 

Citation: Supreme Court 1985

Facts: Harper (P) is a publishing company that had secured the exclusive contract to President Gerald Ford’s autobiography. They had entered a contract with Time magazine to publish a 7.5k word excerpt from the book. P was paid $12,500 upfront and was promised $12,500 at time of the excerpts publication. D came into possession of manuscript and published excerpt with 300-400 words from manuscript as hot news story. Time magazine canceled publication of excerpt and didn’t pay P second half of contract. P sued D for copyright infringement. D argued use was “fair use”. 

Procedural Process: District court ruled in favor of P, Court of appeals reversed and P appealed to Supreme Court. 

Issue: Can D publish excerpt of unpublished manuscript under doctrine of fair use? 

Holding: No. 

Rule: Fair use analysis is always tailored to the individual case, it is a mixed question of law and fact. The four factors to consider are; (1) the purpose and character of use, (2) the nature of the copyrighted work, (3) the substantiality of the portion used in relation to the copyrighted work as a whole, (4) the effect on the potential market for or value of copyrighted work. 

Reasoning: 1. D purpose was to scoop P and it was not news or fact but merely the news that it had scooped P. Also D is a for profit company. Also purpose knowing it was unpublished is highly dispositive in favoring against D 2. Unpublished nature of P’s work is critical and the scope of fair use is much narrower in regards to unpublished material. Right to publish is a fundamental right of copyright owners and one D violated. 3. Portion (13%) of D’s article not indicative because it stole the dramatic focal points of P’s work. 4. Clear adverse market effect of fair use because D’s article cost P second payment for Time excerpt. 

U.S. Patent No. 5,443,036 

Method for exercising a cat: pay attention to the claims at end of patent documents.
35 U.S.C §§ 100, 101, 271 a,b,c 

§ 100. Definitions: 

When used in this title unless the context otherwise indicates- 

A. The term “invention” means invention or discovery

B. The term “process” means process, art or method, and includes a new use of a known process, machine, manufacture, composition of mater, or material 

§ 101. Inventions Patentable: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent thereof, subject to the conditions and requirement of this title. 

§ 271. Infringement of Patent 

A. Except as otherwise provided in this title, whoever without authority makes, uses, offers to sell or sells any patented invention, within the United States or imports into the United States any patented invention during the term of the patent therefor, infringes the patent. 

B. Whoever actively induces infringement of a patent shall be liable as infringer. 

C. Whoever offers to sell or sells within the United States or imports into the United States a component of a patented machine, manufacture, combination or composition, or a material or apparatus for use in practicing a patented process, constituting a material part of the invention, knowing the same to be especially made or especially adapted for use in an infringement of such patent, and not a staple article or commodity of commerce suitable for substantial non-infringing use, shall be liable as a contributory infringer. 

Diamond v. Chakrobarty 

Citation: Supreme Court 1980

Facts: Chakrobarty (P) is a microbiologist and patent applicant who applied for a patent of bacteria that was genetically engineered and is capable of breaking down crude oil. The patent had three claim types 1. The process claims for the method of producing the bacteria 2. Claims for the inoculum 3. The bacteria themselves. The patent examiner accepted the first two claims but rejected the third on two grounds (1) That microorganisms are products of nature and that (2) Living things are not patentable subject matter under 35 U.S.C. § 101. 

Procedural Process: P appealed the rejection to Patent Office Board of Appeals but the board affirmed the rejection on the second act citing the 1930 Plant Patent Act as reason section 101 was not meant to cover living things. Court of Customs and Patent Appeals reversed for P and D appealed to Supreme Court.

Issue: Are living microorganisms patentable subject matter? 

Holding: Yes, P is entitled to patent the bacteria. 

Rule: Bacteria produced that exhibit characteristics not found in nature and are the direct result of human invention are patentable. 

Reasoning: Patent subject matter is construed by congressional legislation to be necessarily broad to anticipate things that have yet to be invented. The Patent office’s focus on the Plant Act of 1930 and the 1970 Plant Variety Protection Act infers that anything not specifically consented to by congress to be patented is not patented. The court takes the other side of the argument and argues that anything is patentable unless congress restricts it via legislation. 

Policy: There is a societal benefit to the pursuit of patents and inventions. We benefit from the progression of science and technology and it economically stimulates the economy. 

Parke Davis & Co. v. H.K. Mulford Co. 

Citation: Circuit Court S.D.N.Y 1911

Facts: Takamine is an inventor who invented a new method for extract and purify adrenal glands to get adrenalin. Takamine filed a patent application but part of the contention against the application is that you cannot patent something that is not patentable if it is no different than something else already patented except by the method of extraction. 

Issue: Is Takamine’s new process of extracting Adrenaline patentable? 

Holding: Yes. 

Rule: The line between different substances and degrees of the same substance is to be drawn rather from the common usages of men. 

Reasoning: Takamine’s discovery made all other methods for extracting Adrenaline obsolete. This speaks to the efficacy of the invention and why it is worth granting a patent. 

Policy: Scientific achievements like this are one of the fundamental reasons why we have the patent system in the first place. 

Diamond v. Diehr

Citation: Supreme Court 1981

Facts: Diehr has invented a new process for curing synthetic rubber by constantly monitoring the internal temperature of the mold and running a computer program that computes the optimal cook time through a well-established mathematical formula. 

Procedural Process: Patent examiner rejected patent on grounds that claims involving the computer program where non statutory subject matter of subject 101. Found no novelty and other steps so patent was rejected. Patent Office Board of Appeals affirmed and Court of Customs and Patent Appeals reversed in P’s favor. Commission of Patents and Trademarks appealed to Supreme Court. 

Issue: Is the process of curing synthetic rubber, which includes a mathematical formula and digital computing program patentable subject matter under section 101? 

Holding: Yes. 

Rule: Industrial processes that are new and useful are patentable subject matter regardless of machinery involved. 

Reasoning: The exceptions to patent subject matter are laws of nature, abstract ideas and natural phenomenon. If P were trying to patent the equation outright that should be rejected but because he is only trying to patent the equation in relation to the process he has invented it is ok. 

Policy: Scientific truth or mathematical expression is not a patentable invention but a novel and useful structure created with the aid of scientific truth may be.  

Madey v. Duke University 

Citation: Federal Circuit Court of Appeals 2002

Facts: Madey (P) claims patent infringement against Duke University for the continued operation of his lasers (which were patented) after firing him from running its laser research lab. 

Procedural Process: Trial court sided with D because they invoked an experimental use defense. P asserts three errors in the trail courts decision (1) Court improperly shifted burden of experimental use defense from D to prove to P to disprove, (2) Court applied an overly broad version of the defense and (3) Court relied on overly general evidence to support D’s claim. 

Issue: Is D able to use the experimental use defense. 

Holding: No. 

Rule: The experimental use defense is a narrow scope strictly limited to “for amusement, to satisfy idle curiosity, or for strictly philosophical inquiry”. Additionally the defense cannot be invoked in accordance with legitimate business objectives.

Reasoning: Because the infringement was used in conjunction with Duke’s general business objectives and the grants it could get from operating the lab it negates the defense. Also Duke’s non-profit status is not determinative of if the defense is applicable. The court agreed with all three of P’s allegations of the trial court’s errors. The defense is meant to be strict and narrow, which was not the interpretation, applied by the trial court. 

Policy: It is not advantageous on as an internalization method to create a broad and open defense to patent infringement. 

Uniform Trade Secrets Act w/ 1985 Amendments

Section 1: Definitions: As used in this [Act], unless context requires otherwise: 

(1) “Improper Means” includes theft, bribery, misrepresentation, breach or inducement of a breach of duty to maintain secrecy, or espionage through electronic or other means; 

(2) “Misappropriation” means: 


(i) acquisition of a trade secret of another by a person who knows or has reason to know 


That the trade secret was acquired by improper means; or 


(ii) Disclosure or use of a trade secret of another without express or implied consent by 


A person who: 

(A) Used improper means to acquire knowledge of the trade secret or 

(B) At the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret was: 

i. Derived from or through a person who had utilized improper

Means to acquire it; 




ii. acquired under circumstances giving rise to a duty to 





maintain its secrecy or limit its use; or 




iii. Derived from or through a person who owed a duty to the 




person seeking relief to maintain its secrecy or limit its 




use; or 



C) Before a material change of his position, knew or had reason to 



know that it was a trade secret and that knowledge of it had 



been acquired by accident or mistake. 

(3) “Person” means a natural person, corporation, business trust, estate, trust, partnership, association, joint venture, government, governmental subdivision or agency, or any other legal or commercial entity. 

(4)”Trade Secret” means information, including a formula, pattern, compilation, program, device, method, technique, or process that: 

i. Derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, and 

ii.    Is the subject of efforts that are reasonable under the circumstances to maintain its 

       secrecy. 

Comment: 

One of the broadly stated policies behind trade secret law is “the maintenance of standards of commercial ethics.” A complete catalogue of improper means is not possible” 

Proper means include: 

1. Discovery by independent invention; 

2. Discovery by reverse engineering, that is by starting with a known product and working backward to find the method by which it was developed. The acquisition of the known product must of course also be by fair and honest means such as purchase of the item on the open market for reverse engineer to be lawful; 

3. Discovery under a license from the owner of a trade secret; 

4. Observation of the item in public use or on public display; 

5. Obtaining the trade secret from published literature.

Metallurgical Industries Inc. v. Fourtek Inc. 

Citation: 5th Circuit Court of Appeals 1986

Facts: Metallurgical Industries (P) commissioned two zinc recovery furnaces from D. P modified the furnace extensively. D used these modifications in furnaces it sold to P’s competitors (also parties in suit). P brought suit charging D violated its trade secret. P contended it had notified D that the modification process was a secret and that disclosures made were in confidence. P also presented evidence that it had expended considerable time, effort and money to discovery of modification process. 

Procedural Process: At trial court granted defendants motion to dismiss. 

Issue: Was P’s process a trade secret and if so did D disclose it by improper means. 

Holding: Yes and yes. 

Rule: A substantial element of secrecy must exist and that secret must be of independent economic value. Also disclosure to further holder’s economic interests (limited disclosures) do not negate the secrecy of the trade secret. 

Reasoning: Because P’s modification process was unknown to the industry and P had made efforts to keep the process it a secret and it gave a clear advantage over the competition, also P had expended significant time and money into developing the process thus it qualifies as a trade secret. D contended P had negated its secrecy by disclosing it but even though it didn’t disclose the secret confidentially, because it was a limited disclosure under a license to two companies in the furthering of P’s economic interests it did not negate the secrecy of the process. 

Process: Secrecy is always required but beyond that it is a factual analysis on a case by case basis because the law in this area is considered with a simple fairness to preside over upholding moral standards in business. 

E.I. duPont deNemours & Co. Inc. v. Christopher

Citation: 5th Circuit Court of Appeals 1970

Facts: Christopher brothers (D) were aerial photographers hired by anonymous third party to take photos of P’s plant, which was under construction. These photos revealed a new process for producing methanol which was a trade secret developed by P. 

Procedural Process: D moved to dismiss suit on lack of jurisdiction and failure to state a claim upon which relief could be granted. Trial court denied D’s motions and granted P’s motion to compel D to name third party that had paid them to take phots. D was granted interlocutory appeal. 

Issue: Is D guilty of improper means of a acquiring a trade secret even if they did not violate any laws in doing so? 

Holding: Yes, D is liable. 

Rule: An improper means for acquiring a trade secret may be harmful itself even where no other wrong is done. 

Reasoning: D deliberately flew over P’s plant to get pictures of P’s secret. This process allowed a third party to gain access to a competitive advantage without any expenditure of labor or effort and when P was taking reasonable efforts to preserve its secrecy. 

Policy: Courts have interest in protecting commercial privacy. It is also of interest to protect trade secret holders from having to guard against unanticipated, undetectable or unpreventable methods of espionage.

Smith v. Dravco Corp. 

Citation: 7th Circuit Court of Appeals 

Facts: Smith (P) was a company that’s owner had invented a new interlocking type of container for freight shipping. After owner died P decided that the business should be sold. P and D sat down over prospective of D buying P. As part of this discussion P sent D patents and blue prints for the containers. Negotiations fell through and D designed its own crates (using P’s patents to prevent claims of patent infringement). D’s crates were four inches shorter and because of the standardization of the industry P’s crates became obsolete. 

Procedural Posture: P alleged D obtained knowledge of P’s secret design from a confidential relationship in which D wrongfully breached the relationship to P’s detriment. Court ruled in favor of D, P appealed. 

Issue: Did P and D have a confidential relationship and if so did D violate it. 

Holding: Yes, and yes. 

Rule: When secrets are disclosed in confidence for a limited understood purpose the burden to maintain that secrecy that is implied in the relationship and violating it can constitute improper means of acquiring a trade secret. 

Reasoning:  Because D had admitted to even using P’s patent to create its crates it acknowledges the appropriation of the design and because the negotiations between two weren’t arm’s length it is clear that D improperly used designs provided to it by P. 

Kadant Inc. v. Seeley Machine Inc. 

Citation: US Northern District of NY 2003

Facts: P makes nozzle and spray devices for papermaking process. Hired employee who had access to all designs and client base. Employee was fired and then hired at D’s company. D developed line of products similar to P and alleged it had derived them from reverse engineering. P alleges the time frame to reverse engineer products is too short to be feasible and D must have gained knowledge from former employee who had duty to P not to disclose trade secret. 

Procedural Process: Trial court decision. 

Issue: Is P’s allegation that D could not have reversed engineered products in time span enough to sustain trade secret misappropriation? 

Holding: No. 

Rule: An inference of misappropriation is not sufficient. Also trade secret protection is voided after release to market in regards to reverse engineering. 

Reasoning: It is a dispute of fact over how long it would take to reverse engineer the designs and this is P’s only evidence of misappropriation, not enough evidence to sustain allegations. 

Policy: To hold otherwise would allow any business to allege misappropriation where reverse engineering could very well be the legal way secret was obtained. 
Hinman v. Pacific Air Transport

Citation: 9th circuit Court of Appeals 1936 

Facts: P is a homeowner in Burbank CA and alleges D and another airline are trespassing on P’s property by flying over the house. P alleges that they are entitled to at least 150 feet above their property and that D has flown between 5-100 feet above property. P seeks to enjoin D as they claim they do not have an adequate remedy of the law. 

Procedural Process: Trial court dismissed suit P appealed. 

Issue: Does a property owner actually use the airspace above property to hold dominion over it? 

Holding: Yes, P is not entitled to injunctive relief. 

Rule: No one can acquire a right to the space above him that will limit him in whatever use he can make of it as a part of his enjoyment of the land. Traversing the airspace above appellants’ land is not of itself a trespass. 

Reasoning: Origin of property is dominion over it. Property must have been reclaimed from the general mass of the earth and it must be capable by its nature of exclusive possession. Without possession no right can be maintained.

Policy: To rule in favor of P would open up jurisprudence to endless lawsuits of trespass of airspace (airlines, radio waves etc.…). It would also remove the ability for airlines internalize the externalities of air travel by making them prohibitively susceptible to lawsuits. 
Strain v. Green 

Citation: Supreme Court of Washington 1946

Facts: Strain (P) bought house sold by Green. Upon moving it P found that D had removed many items from the house; Venetian blinds, a water heater, a chandelier and light fixtures, and three mirrors (two were mounted to the wall one was free hanging). In testimony D alleged that they had never intended to leave chandeliers or mirrors but didn’t communicate that to P. 

Procedural Posture: Trial court held water heater and blinds were fixtures and awarded damages for reinstallation. Court held that light fixtures and mirrors were personal property not fixtures and therefore D had right to remove them before moving out.

Issue: Are Chandeliers and mirrors fixtures, and what constitutes a fixture?  
Holding: Yes, they are a fixture and P is entitled to items. 

Rule: The criterion of a fixture is the united application of; (1) Actual annexation to the realty, or something appurtenant thereto (2) application to the use or purpose to which that part of the realty with which it is connected is appropriated (3) the intention of the party making the annexation to make a permanent accession to the freehold. 

Reasoning: The homebuyer is not a mind reader when a owner installs a fixture (see rule) it is presumed the intention is to enrich the freehold and therefore it is not personal property and the owner has no right to remove it (unless that intention is communicated and agreed upon with buyer). Chandelier was affixed to ceiling and had purpose of lighting up the room. Same with mirrors that were nailed to wall. 

Producers Lumber & Supply Company Inc v. Olney Building Company

Citation: Court of Civil Appeals of Texas San Antonio 1960 

Facts: Producers (P) is a company that purchased a plot of land from D. P bought it for employee to build house on. Two years later D forgets that plot has been sold 

Procedural Posture: Jury answered 4 questions. 1. Did D act in good faith in erecting building? Yes. 2. What is the reasonable cost in restoring the lot? $600 3. Did D act maliciously in removing the building? Yes. 4. What punitive damages is P entitled to? $300. P contended question 1 be thrown out and P be awarded $5,900. D contended that questions 3 and 4 are stricken and P be awarded only $600. Trial court granted D’s contention awarded P $600. 

Issue: Should D be liable for mistakenly building on a lot that he did not own? 

Holding: Yes, D was not able to get equitable relief because of the malicious nature of the way they removed the building. They are also liable for mistakenly building on a lot they did not possess. 

Rule: An improver cannot demolish improvements on owners land without knowledge and consent of owner.

Reasoning: The court found that D could not have acted in good and also in malice. D simply forgetting that he had sold the plot is not a valid excuse and furthermore because D tore down the building without P’s consent he is not entitled to equitable relief. There may have been a scenario in which P paid D for the cost of improvements but it would need to go to court first to find that D had mistakenly build the improvements in good faith. Because D didn’t go to court P was entitled to pay him nothing. 

Policy: Law viewed as harsh when improver builds on another’s land to encourage people to carefully examine titles before constructing things. Was changed to include equitable remedies over time but was important to have clean hands and have built in good faith to be eligible. 
Nebraska v. Iowa 

Citation: Supreme Court 1892

Facts: Border of Iowa and Nebraska is Missouri river. Nebraska (P) sues Iowa (D) for determination of how boundary should be changed in relation to riverbed. 

Issue: Does the law of accretion or avulsion define the border between Nebraska and Iowa?

Holding: Accretion should determine boundary with the exception of the oxbow above Omaha, which should be governed by avulsion.


Rule: Accretion is when there is a gradual change of the body of water and the boundary remains the water way. Avulsion is a sudden rapid change of the channel of water and the boundary stays where it previously was in relation to the change.

Reasoning: Because most of the change of the Missouri was gradual and not perceivable the law of accretion should govern the majority of the boundary between Nebraska and Iowa. 

Trespass: Intentional unauthorized entry onto a land of another (can be an object directed onto land). Don’t need the intention of trespassing need intention to enter, don’t need to know its unauthorized. 

Jacque v. Steenberg Homes 

Citation: Supreme Court of Wisconsin 1997 

Facts: Jacque (P) owned land. D is a mobile home company. Sells unit that needs to be delivered. D wants to cross P’s land to deliver it, P refuses entry. D does it anyways and P calls sheriff resulting in $30 fine. P sued for intentional trespass and the jury granted $1 in nominal damages and $100,000 punitive damages. 

Procedural Process: Trial court set aside the punitive damages and the circuit court affirmed on the grounds that without compensatory damages showing actual harm there couldn’t be punitive damages. 

Issue: Does a trespass without damages constitute actual harm and if it does, are punitive damages appropriate? 

Holding: Yes trespass in and of itself is actual harm and P is entitled to punitive damages. Also $100,000 is not an excessive award. 

Rule: Intention trespass to owned land is actual harm regardless of whether that harm can be measured in dollars. 

Reasoning: The law needs to protect the rights of landowners. A $30 fine and $1 nominal damage finding are insufficient to deter intentional trespass. To not protect the owners right to exclude they can lose property via continuous trespass and adverse possession (as P had previously had). 

Policy: 1. Property rights have no meaning if not enforced by the state. 2. To not enforce it could lead to adverse possession. 3. Society has an interest in deterring trespassers and preserving the integrity of the legal system. 4. In the inverse ruling it is likely that landowners would take matters into their own hands. 

Courts of Equity: Comes from England. Modern courts have mixed courts of law and equity into one. Equity courts were only jury courts also known as courts of the chancellor. They couldn’t change the law but they could disrupt court of law rulings on individual basis. They could enjoin individuals to do or not do things. It was seen as a way of easing the king’s conscious. On the positive side it could be a stopgap to smooth out the law’s application. On the downside it could lead to judicial bias. Needed to have “clean hands” to enjoy equitable relief. 

Estoppel: Doctrine which prevents person from changing position if another has come to rely on first position. 

Latches: Doctrine for statute of limitation I bringing claims. 

Injunctions: Courts of equity’s power to enjoin individual to do or not to do something. Until merged courts of law could not issue injunctions could only issue damages. 

“Adequate Remedy of Law”: Meaning that if a plaintiff is not capable of receiving damages or part of their complaint is beyond to scope of Courts of Law than they may be entitled to equitable relief.

Baker v. Howard County Hunt 

Citation: Court of Appeals Maryland 1936

Facts: Baker (P) is married couple owning a 65-acre farm. Have livestock and grow crops, part of livestock is rabbits, which P is doing nutritional experiments on. D is an unofficial organization of hunting enthusiasts who employ a huntsman with 30 hounds to hunt foxes. In 1933 P had incident where D’s hounds rushed through farm and bite Mrs. P. Also damage to P’s crops and livestock. D sent letter of apology. Three years later nothing changed P was forced to shoot at hounds, in 1936 P filed complaint praying to enjoin (injunctive relief) against D to prevent them from trespassing and hunting on P’s property. D answered that P had shot dogs (unclean hands to seek equitable relief) and that P had been bitten three years ago and statute of limitations had expired.

Procedural Process: Trial court dismissed P bills. P appealed. 

Issue: Is P entitled to injunctive relief against a series of trespass (not continuous) that are part of a single course of conduct that interferes with P’s right to enjoy their property? 

Holding: Yes, P is entitled to Injunctory relief. 

Rule: 1. Injunction will not be granted to restrain a trespasser merely because he is a trespasser 2. But injunction will issue where injury is irreplaceable or where adequate relief cannot be granted at law. Or where trespass goes to destruction or property as had been held or enjoyed or where necessary to prevent multiplicity of suits

Reasoning: P was able to get equitable belief because they had clean hands and did not have adequate remedy at law. P was lawful in the shooting of hounds because they were killing livestock. (1)They did not have an adequate remedy at law because the experiments on rabbits was intangible there is not a way to measure in damages (2) D manifested intention and persistence to perpetrate unlawful acts and bringing multiple small suits would be inadequate. Therefore trial court erred in refusing to grant injunctive relief and dismissing the bill. 

Policy: Injunctive relief is to prevent threatened trespass that is probable to be repeated. 

Ploof v. Putnam

Citation: Supreme Court of Vermont 1908

Facts: Ploof (P) owns sloop and is on Lake Champlain. Sudden tempest arises and P needs to seek safety moors sloop to D’s dock on his owned island. D’s servant unmoors sloop in act P alleges as trespass. P sloop overturns and P and family suffer injury, P sues for trespass and breach of duty. D counter claims that because P could of moored to natural fixtures there were no necessity and that servant acted in own capacity in unmooring. 

Procedural Process: P appealed from sustained demur

Issue: Does doctrine of necessity apply to mooring a sloop to a dock during a sudden storm? 

Holding: Yes. 

Rules: Doctrine of necessity applies with special force to the preservation of human life. 

Reasoning: The court lists a bunch of precedents where the doctrine of necessity applies and because P was mooring to save his and his families life the situation is compatible and eligible for the doctrine of necessity. 

McConico v. Singleton

Citation: Constitutional Court of Appeals South Carolina 1818

Facts: P owns unimproved and unenclosed land. Has refused D access to land for purposes of hunting. D trespasses knowingly to hunt. 

Procedural Process: Trial court rules in favor of D, P appeals. 

Issue: Does owner have right to exclude hunter on unimproved unenclosed land? 

Holding: No, need to show actually injury to exclude. 

Rule: To support an action of trespass need to show actual injury, trampling grass does not constitute and injury. 

Reasoning: The customary right of hunting has been long established and where no injury is being done the right to hunt supersedes the right to exclude. 

Policy: One policy goal in hunting is the training of militia. 

State v. Shack 

Citation: Supreme Court of New Jersey 1971

Facts: Shack and other defendant were social workers working in governmental agencies providing aid to migrant workers. They visited the farm of previous plaintiff to provide medical aid and legal aid. The owner of the farm offered to get the worker needing medical aid and offered to meet with the other worker and social worker regarding the legal advice (he refused to let the social worker provide legal aid to the migrant worker without his supervision). Social workers refused the owners conditions and owner told them to leave. They refused to leave and owner summoned a sheriff who also refused to arrest him. Owner brought action of trespass and D was convicted and fined $50.

Procedural Process: Trial court convicted and original plaintiff failed to respond to appeal but prosecutor continued to pursue conviction. Appellant upheld conviction. 

Issue: Is the act of social workers providing aid to migrant workers in accordance with statutory authority trespassing on privately owned land? 

Holding: No. 

Rule: Property serves human values. Title to real property cannot include dominion over the destiny of persons. One should so use his property so as not to injure the rights of others. 

Reasoning: Because of the how highly disadvantaged migrant workers are congress has enacted legislation to provide aid and improve their living conditions. Because the defendants were acting to enact these goals the owner of the property does not have the right to exclude them. It is not a broad constraining of the right to exclude but under these conditions it limits them. 

Policy: Similar to the Krier paper the movement of society and property rights from an invisible hand model to an intentional design model reflects the increased urbanization and complexity of society. The right to live with dignity is too fundamental a right to deny based on property.
27. Uston v. Resorts International Hotel Inc.
Case of card counter kicked out of casino. Hotel contends and casino commission affirms that it has right to exclude anyone. However court holds that the opposite is true. When property owners open their premises to the public they may only exclude reasonably. Examples of reasonable rights to exclude are; disrupting regular operations, threatening security, or disorderly or otherwise dangerous conduct. Because plaintiff was counting cards not in violation of any hotel or casino commission rules it was unreasonable to exclude him. 
Adverse Possession

5. Adverse Possession Statute 

(1) Action to recover real property. No action for the recovery of real property, or for the recovery of the possession thereof shall be maintained unless it appears the plaintiff, his ancestor, predecessor, or grantor was seized or possessed of the premises in question within ten (10) years before the commencement of such action; but if a person entitled to bring such an action at the time of such cause of action accrues (when trespass occurs) is within the age of minority, of unsound mind or imprisoned such person may bring such action after a period of ten years and within five years after such disability may cease

Adverse Possession 

1. Actual and exclusive possession 

2. Open and notorious 

3. Hostile (adverse to claim of title/right) 

4. Continuous for the statutory period 

Quiet Title- Action brought by adverse possessor after statutory period has lapsed to legally recognize possessor as owner of the property

28. Marengo Cave Co. v. Ross 
Company attempts to quiet title over portion of cave it operates owned by plaintiff whose land was above the cave. Court holds that the company’s possession was not exclusive, open or notorious and therefore they are not adverse possessors sufficient to quiet plaintiff’s title. Finds satisfying elements of adverse possession is a test of reasonableness. 
29. Jarvis v. Gillespie 

Owner of land purchases title from state but finds portion adversely possessed by Defendant. Plaintiff attacks defendant’s possessory right by claiming its not actual (court rules it possession is gauged by actual state of land and not in reference to its development capabilities). Plaintiff argues possession was not continuous (Court holds continuous possession can be satisfied even if defendant is not present every day of the year can be satisfied by use multiple times a year). Plaintiff argues defendant possession was not open and notorious (Court defines notorious as in a manner that would put and ordinarily prudent person on notice of claim). Plaintiff argues possession was not hostile (Court argues hostile does not mean expressing ill will but rather is sufficient to possess and treat land as one’s own). Finally the plaintiff argues the adverse possession is barred by status of land as owned by government (but court finds land had been abandoned by government and thus statute was not applicable). Court upholds Defendant’s possessory right. 
30. Manillo v. Gorski 

Case of two neighbors whereby one expands concrete steps 15 inches onto other’s property. Parties think the case turns on the hostile element of adverse possession. Court analyzes Maine v. Connecticut doctrine holding Connecticut doctrine whereby possessor can possess with mistaken belief it is his is the more prudent doctrine. Court also holds that permissive use of land can never satisfy the hostility element. However case actually turns on open and notorious element and case is remanded to determine if plaintiff actually knew of encroachment. Court defines open and notorious as to put an ordinarily prudent person on notice that land is in actual possession of another. (test of reasonableness). Court remands for clarification suggesting if defendant was innocent trespasser may get equitable relief. 
31. Howard v. Kunto 
Question of mistaken deed transfer regarding summer homes on the lake. Plaintiff first attacks the continuous element of adverse possession but court finds continuous can apply to summer homes in privity (success title transfers). As opposed to successive squatters because the defendant’s acted in good faith there mistaken adverse possession should stand. 

Easements/American Real Covenants/Equitable Servitudes

Servitudes - nonpossessory interests in land. 

Easement – right to use land of another (dominant tenement/servient tenement). Usually formed by agreement, can be implied by law or prescriptive like adverse possession.
American Real Covenants – Tends to be a restrictive servitude on how you can’t use your property (single family homes) based in theory of damages. 

Equitable Servitude – Tends to restrictive servitude on how you can use your property, based on theory of equity.
32. Schwab v. Timmons
Plaintiffs own land on bay and seek easement by implication or necessity over defendant’s land to access public road. Court rejects argument for easement by implication (of law) (1) common ownership of all parcels (2) severance (3) use before severance was so obvious and manifest it was meant to be permanent and is necessary to beneficial enjoyment. Court also rejects argument for easement by necessity (1) common ownership (2) severance that has consequence of land locking sole parcel and easement is necessary for access and use. Court rejects first argument because private road plaintiff wishes to extend has never existed therefore the easement is not implied by law. Court rejects necessity because plaintiff subdivided the parcel and land locked themselves. Court cautions due diligence of owners and buyers to research boundaries before purchasing or subdividing. 
33. Holbrook v. Taylor

Homeowners granted permission to use a roadway on their property so that plaintiffs could move material to build a house on leased land. Plaintiff holds for prescriptive easement because of continuous use but court rejects it because the easement was impliedly permissive and you cannot have a prescriptive easement if the use if permissive (similar to how adverse possession cannot be hostile if it is permissive possession). However easement via estoppel is available to plaintiffs because licensor has allowed more than just access (improvements) and therefore the license has become irrevocable. 
ELEMENTS OF A PRESCRIPTIVE EASEMENT

1. Actual adverse use (not permissive) 
2. Open and notorious (reasonably visible)

3. Hostile (claimant acted as owner)

4. Continuous and uninterrupted for statutory period
34. Fischer v. Grinsbergs

Plaintiff sues for prescriptive easement after defendant puts up fence in mutual alleyway blocking access to plaintiff’s garage. Defendant contends that use was permissive and therefore not adverse but Court holds that presumption of permissive use is a burden that the owner needs to prove. Also the mutual alleyway as a matter of law can be adversely used and a prescriptive easement only gives right to the use and purpose of the easement. To move outside the scope of the easement would constitute a trespass. 
35. Interior Trails Preservation Coalition v. Swope

Coalition seeks public prescriptive easement over defendant’s land as part of a hiking trail. Defendant holds that this is not sufficient as the coalition has not existed for the requisite 10 years of the relevant adverse possession/prescriptive easement statute. Court holds defendant is conflating public prescriptive easement with private prescriptive easement. To have a public prescriptive easement the claimant must show (1) that the public use was continuous and uninterrupted for same 10 year period that applies to adverse possession (2) the claimant (public) acted as owner not merely as having permissive use and (3) the public use was reasonably visible to record owner. 
Nuisance 

36. Adams v. Cleveland Cliffs Iron Company

Homeowners bring actions of trespass and nuisance against coal mining company for vibrations noise and particles emitted from the mine that interfere with Plaintiff’s property. Court rejects a more synthesized version of trespass and finds Plaintiff’s action belongs in nuisance instead of trespass. To prove nuisance a plaintiff must show significant harm resulting from the defendant’s unreasonable interference with the use or enjoyment of the property. 
37. Hendricks v. Stalnaker 

Two neighbors bring dispute of permits to build water well or septic tank. Due to ordinances the two are mutually exclusive as the septic tank can only be built in one part of Neighbor A’s land and to do so would make it unsafe to build water well on any part of Neighbor B’s property. Expands nuisance analysis, Nuisance is a substantial and unreasonable interference with the private use and enjoyment of another’s land. Recovery is limited to plaintiffs who have suffered significant harm. Definition of nuisance is intentional and unreasonable, interference is unreasonable when the actor knows or should know that the conduct is a substantial and unreasonable interference. The reasonableness of the interference is determined by balancing the landowner’s interests. If the gravity of harm outweighs the social value of the conduct it is unreasonable. 
NUSIANCE 

1. Nontrespassory intrusion 

2. Conduct that is an intentional interference (actor knows or should have known) 

3. And unreasonable (as judged by weighing gravity of harm against social value of the activity)

4. That is substantial 

5. And causes significant harm to plaintiff’s use and enjoyment of property. 

Balancing Test for Nuisance 


Gravity of harm factors 

1. Extent of harm 

2. Character of harm 

3. Social value the law attaches to use or enjoyment invaded
4. Suitability of use or enjoyment to character of locality (apartment over the bar) 
5. Burden of person harmed of avoiding harm 

Utility of Conduct 

1. Social value the law attaches to primary purpose of the conduct.

2. Suitability of the conduct to the character of the locality.

3. Impracticability of preventing or avoiding invasion. 
38. Arkansas Release Guidance Foundation v. Needler

Neighbors bring nuisance action against halfway house for violation of half-houses own rules. Relevant evidence included the actual diminution of value to the adjoining properties, reasonable fear and apprehension of neighbors and defendant’s violation by including a sex offender in residence against own rules was all dispositive in supporting finding of private nuisance. 

39. Estancias Dallas Corporation v. Schultz 

Plaintiff is homeowner-suing apartment building for air conditioning unit that is so loud as to constitute a nuisance. Court finds need to adhere to Doctrine of comparative injury or balancing of equity so that if enjoining the nuisance will bring great injury to the defendant and the injury to plaintiff is slight the action will be denied. However court found by preponderance of evidence no such necessity existed and trial court correctly found a private nuisance in present case. Key is that if there is an additional harm to public along with defendant can swing balance in favor of defendant. 
40. Boomer v. Atlantic Cement Company 

Group of plaintiff’s seeking injunction against Cement Company. NY specific law grants injunctions for any nuisance action where damages exceed $100. Court debates whether courts should impose broad general public welfare policy or litigate the individual parties issues. Decides to issue conditional injunction on company to pay out permanent damages to plaintiffs ($185k) which is effectively buying a servitude on the plaintiff’s land. 

Judicial Remedies

1. Enjoin A’s use of land (give B the property right)

2. Refuse injunction but give B damages (allow A to take the property right from B but A compensates B for that right)

3. Enjoin A’s use of land but make B pay A damages (allow B to have property right but B has to pay A for that right)

4. Refuse B any remedy (give A the property right)

Miscellaneous land 
41. Pocono Springs Civic Association Incorporated v. MacKenzie 

Couple attempts to abandon a lot within an HOA. Holding that as a matter of law you cannot abandon title to real property. 
42. Eyerman v. Mercantile Trust

Deceased stipulated she wanted her house to be razed after passing. Plaintiff sues to enjoin razing on multiple fronts, that it would be a nuisance, that it would violate the restrictive covenant of the HOA and for public policy reasons. The court remands in favor of the plaintiff for absolutely no reason other than it is free styling in public policy regarding executing wills. 
Moveables 
Moveables or chattels is any tangible property that is not land. Rights of moveables are confined to the object itself. 

43. Armory v. Delamirie

Boy finds jewel and brings it to goldsmith whose apprentice weighs it and than refuses to return jewel. Boy brings action of replevin to get jewel back. Court rules the boy as a finder has right to the chattel above all others except the true owner. It holds the goldsmith liable for returning the jewel or the highest price to replace it. Finder has superior possessory right to all subsequent finders. 

44. Favorite v. Miller 

Case of remnants of destroyed statute of King George discovered on plaintiff’s land by defendant who trespassed and dug up the pieces using a metal detector. Court categorizes chattels as being lost, abandoned, or mislaid. Lost and abandoned property the finder prevails but if the property is mislaid the owner of the land will prevail. Lost property involves involuntary parting with no intent to part. Abandonment is voluntary relinquishment of property, which is intent to part with possession. Mislaid is intentionally placing something but forgetting where you put it. Court finds that because defendant trespassed on plaintiff’s land and object was embedded in the ground he has no possessory rights to it. 
45. Benjamin v. Lindner Aviation, Inc. 

Airplane mechanic finds money stashed in wing of airline owned by bank. Three claims made by airplane mechanic (the finder) the aviation company that own the hanger (found on its premises) and the bank (premises or owner of the plane itself. Court adds Treasure Trove as category of property but finds it not applicable because money is not old enough (original owner needs to be deceased). Court is held to trail courts ruling of property as mislaid (as a matter of fact) and rules premises relevant to determination is the plane so therefore the bank has possessory right. Reasoning is where the original owner would go looking for mislaid property (the plane not the hanger.
6. Uniform Commercial Code 

§ 2-403 Power to Transfer; Good Faith Purchase of Goods; “Entrusting”

(1) A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires only to the extent of the interest purchased. A person with voidable title has power to transfer a good title to a good faith purchaser for value. When goods have been delivered under a transaction of purchase the purchaser has such power even though:

a. The transferor was deceived as to the identity of the purchaser

b. The delivery was in exchange for a check which is later dishonored 

c. It was agreed that the transaction was to be a “cash sale” 

d. The delivery was procured through fraud punishable as larcenous under the criminal law. 

(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him the power to transfer all rights of the entruster to a buyer in ordinary course of business

(3) Entrusting includes any delivery and any acquiescence in retention of possession regardless of any condition expressed between the parties to the delivery or acquiescence and regardless of whether the procurement of the entrusting or the possessor’s disposition of the goods have been such as to be larcenous under criminal law 

§ 1-201 General Definitions


 (9) Buyer in ordinary course of business – means a person that buys goods in good faith without knowledge that the sale violates the rights of another person in the goods and in the ordinary course from a person other than a pawnbroker in the business of selling goods of that kind. A person buys goods in the ordinary course if the sale to the person comports with the usual or customary practices in kind of business in which the seller is engaged or with the seller’s own usual customary practices 


(20) Good faith- except as otherwise provided in article 5, means honesty in fact and observance of reasonable commercial standards of fair dealing. 

46. Kotis v. Nowlin 

Man buys heavily discounted Rolex watch from man who had bought it from plaintiff’s store with a bounced check. Plaintiff pursues return of watch from defendant. Defendant appeals on multiple errors. Court finds that original purchaser did acquire watch through a voluntary action and pursuant to UCC received voidable title despite using fraudulent means. However Court affirms that there is sufficient evidence to find Defendant did not have good faith (citing evidence that questions credibility of D’s actual belief) and therefore he has no possessory right to watch. 
47. O’Keeffe v. Snyder 

Famed painter seeks return of painting stolen from art gallery. Ambiguity of facts but question of whether or not applying Adverse Possession or discovery rule is appropriate and if the statute of limitations running out defeats plaintiff’s course of action. Court holds 4 ways to interpret replevin regarding statute of limitations: (1) strict application of SOL (2) Apply elements of adverse possession (3) the discovery rule (4) NY rule SOL does not run until there is a demand for return and refusal. Court applies the discovery rule which is SOL will not accrue until the injured party discovers or by exercise of reasonable diligence and intelligence should have discovered facts which form the basis for the cause of action. Court remands asking to consider the application of the discovery rule when O’Keeffe should have been aware of paintings location. 
48. Porter v. Wertz 

Plaintiff entrusts defendant to hang painting at house but defendant in turn sells the painting to someone out of the country. Court rejects defendant’s arguments that statutory or equitable estoppel bar plaintiff’s recovery. On statutory the court finds that both defendants (the fraudulent art dealer and a secondary purchaser) were not good faith purchasers and the art dealer was not as defined by the statute actually an art dealer. Court rejects equitable estoppel because possession is not sufficient the rightful owner has clothed the vendor with possession and other indica of title. In this case the plaintiff entrusted the painting merely to be examined and hung so there was no other indica of title.
Bailment
Bailment is the delivery of personal property by one person to another in trust for a specific purpose, pursuant to an express or implied contract. There is an inherent requirement in the bailment that the property be returned when trust or contract is fulfilled. Bailment can be for the benefit of the bailee (warranting a duty of extra ordinary care), mutually beneficial (duty of non negligent care) or benefit of the bailor (duty of not grossly negligent care). If something happens to bailed item there is a presumption of negligence and bailee bears burden of proving the care was not negligent. 
49. Allen v. Hyatt Regency 

A man sues a hotel parking lot for presumptive negligence in not preventing his car from being stolen from the garage. The Court found an implied bailment existed between the garage and car owner and therefore the hotel was liable for the loss of the car.
Body Parts/Accession
50. Wetherbee v. Green 

Defendant is accused of trespassing and removing lumber to make into woven baskets. Because of miscommunication Defendant believed he had permission to take the lumber and thus was acting in good faith. Court rules for the doctrine of accession you need to have acted in good faith and that to determine the relative values of the original and transferred item (lumber v. woven baskets). If the value of the transferred item is relatively significantly higher than the original the convertor is entitled to possession. 
51. Moore v. Regents of the University of California

Case of man‘s T-cells were used without his consent to create and patent on a new cell line of lymphocytes that were worth billions of dollars. Plaintiff sued on the basis that he had possessory right to his excised cells and therefore the regents conduct constituted a conversion of chattels (theft). Court refuses to extend the tort of conversion to human cells and do not believe it covers the facts of this case. Also looks to policy decisions as to why not to extend conversion to cover human cells. 
Entitlement Property 

Due Process Clause of 5th/14th Amendment: “Nor be deprived of life, liberty or property without due process of law”. The requisite requirements of due process are notice of the deprivation and the opportunity to be heard. 
52. Goldberg v. Kelly

Case of deciding if welfare recipient should be provided with a full adversarial evidentiary hearing before termination of welfare benefits. Court holds that entitlements are a form of property and thus are protected property rights requiring due process of law. The government weighs the gravity of the depravation of the private interests (suffer grievous loss by termination of the benefits) against the interests of the government (cost of pre-termination hearings). The court finds the private interests outweigh the government interests and therefore in accordance with due process the plaintiff should be afforded a full adversarial evidentiary hearing pre-termination of benefits. 
53. Board of Regents of State Colleges v. Roth 

A teacher who was hired on a one-year contract and was not rehired at the end of first year. Plaintiff contends that lack of notice for reason not to rehire and no hearing afforded violated his 14th amendment due process rights. Court establishes property rights in entitlements come from “legitimate claims of entitlement”. Which is more than a unilateral expectation and arises from the statutory creation. Because plaintiff was not promised anything more than a year of employment he had no property right in continual employment.  Court looks to conditional entitlements as being statutorily created that when conditions are met there is no discretion in receiving entitlement. 
54. Mathews v. Eldridge 

Disability recipient sues on grounds of violation of due process rights by lack of a pre-termination evidentiary hearing. Court articulates three factor balancing test of weighing; (1) private interest, (2) risk of erroneous deprivation and any additional safeguards and (3) government/public interest. Unlike Goldberg court finds deprivation and procedures of disability benefits less severe and possibly in reaction to precedent of Goldberg attempts to narrow the procedures afforded to beneficiary recipients. Holds recipient is not entitled to pre-termination hearing. 

55. Cleveland Board of Education v. Loudermill 

School Janitor is dismissed when it was discovered he had misstated a prior conviction as a misdemeanor when it was actually a felony. Plaintiff contends his due process rights were violated in having no opportunity to a hearing regarding the dismissal. Court construes test in Roth finding plaintiff had a legitimate property right in continued employment. The court rejects the “bitter with the sweet approach” reasoning that the procedural analysis cannot stop with what is provided with the statute. It finds the plaintiff’s procedural due process rights had been violated. 
ENTITLEMENT ANALYSIS: 

1. Do you have property interest (more than a unilateral expectation, but a legitimate claim based on conditional entitlements created by some source of independent law that does not afford discretion in its allocation). 

2. Are the procedures afforded adequate under due process? (weigh private interest, risk of erroneous deprivation and additional safeguards and government interest). 
Takings for Public Use: 
5th/14th Amendment: “Nor shall private property be taken for public use without Just Compensation” (Takings Clause) 

· This is constitutional minimum (just compensation) required for the government to take private property. Government can exceed minimum at its discretion. Just compensation is the fair market value of the property at the time of the taking (what a willing seller would sell for and what a willing buyer would buy for). Just compensation can illustrate the endowment effect because we value or own property higher than the property of others. 

· Public use is defined as any legitimate exercise of the legislative police powers= for health, safety, environmental or general welfare.
· A genuine transfer of private property from a one private party to another would be unconstitutional because it wouldn’t be for “public use”. See exceptions below. 
56. Berman v. Parker

Plaintiff’s property is condemned to eliminate slum housing as part of a legislative determination. Court affirms decision despite it being commercial residence appropriated to a private property (broad interpretation of “public use” and underlying police powers in takings clause).
57. Hawaii Housing Authority v. Kahala Community Association 

Plaintiffs appeal HHA condemnation of land to break up oligopoly of royalty in Hawaii. Court affirms taking as constitutional despite the transfer of private property to another private party (still public use). 

58. Kelo v. New City of London

Plaintiffs sue for inverse condemnation of property as part of cities redevelopment of “economically distressed area”.  Majority affirms condemnation and provides “Rationale Basis Test” when the legislature has legitimate rational purpose in taking it can be considered public use. Kennedy’s concurring opinion agrees but suggests a higher standard of review and scrutiny for some takings but finds it satisfied in the present case. 
O’Connor dissents and structures takings into three categories: (1) takings of private property under government ownership, (2) Common Carriers like railways and (3) Special social problems like blight and oligopoly (certain circumstances of “public purpose”). Thomas’s dissent goes even further to hold only the first two categories are constitutional and Berman and HHA are unconstitutional and should be overturned. 
Regulatory Takings: 

59. Hadacheck v. Sebastian
Plaintiff brought up for misdemeanor violation of ordinance preventing brick making in area of Los Angeles. Inability for P to use his land for brick making is a 92% diminution in value but court finds no taking because ordinance is to prevent nuisance or at least noxious use which is a justified exercise of police power. Framed as a public harm a regulation does not constitute a taking particularly as it is applied to everyone uniformly however framed as a public benefit (clean air) can be an issue which creates the stupid staffer framing issue for justification of legislation. 

60. Loretto v. Teleprompter Manhattan CATV Corp. 
Case of regulation permitting Cable lines to invade property of landlord’s apartment buildings in NYC. Ruling holds that wherever Government action is a physical occupation of land it is always a taking. Differing from regulations on a plaintiff’s ability to use land, a physical occupation is a direct interference with ability of exclusive possession and is therefore determinative in taking analysis. Property includes the right to possess, use, dispose and alienate others. 
61. Pennsylvania Coal Co. v. Mahon 

Coal companies challenges regulation preventing them from mining under land they deeded to plaintiff. Sets the precedent that property can be suffer diminution of such magnitude to the point that the regulation effectuates a taking necessitating just compensation. Creates framework of weighing public interest (1 house in this case) against the extent of diminution (complete diminution of Coal Company’s land). Creates Denominator Problem of how exactly do you determine the extent of diminution and how the parcel is measured. 
62. Penn Central Transportation Company v. City of New York

Question of whether historical landmark commission and Penn Central station’s status as a landmark constitute a taking against plaintiff who wishes to renovate a building on top of the station. Court holds analysis of regulations as takings are inherently an ad-hoc factual inquiry consisting of the weighing of 3 factors: (1) extent of economic impact of regulation (2) particularly the impact on distinct investment backed expectations and (3) the character of the government action. 

63. Ruckelshaus v. Monsanto 

Monsanto contests that the sharing of pesticide data by EPA consists of trade secret infringement and a taking. Holds that trade secrets are property that can be taken, legislation implemented by EPA satisfied rationale basis test for public use and that when the regulation spelled out use of data it made Monsanto investment backed expectations of how to use its data unreasonable. 
Total Takings
64. Lucas v. Southern Carolina Coastal Council

Developer is denied development of single-family homes on island by council due to preservation of coastlines. Court rules the regulation deprives landowner of all economic beneficial or productive use of land and thus constitutes a taking. There is an exception for any use that is already a nuisance by law because you cannot be deprived of something that is already unlawful. Attempts to elucidate doctrine from Mahon while also solving stupid staffer problem by eliminating the public harm/benefit distinction. 
65. Palazzolo v. Rhode Island

Similar to Lucas except not a taking because only a portion of parcel is affected by regulations. But does hold that state regulations cannot be enforced against a transfer of title because it would effectively put a statute of limitations on when a regulation would be a taking. 
66. Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency 

Moratorium on building off Lake Tahoe is not a total taking under Lucas precedent because it is temporary. Temporary regulations restricting use do not constitute total takings. 
Exactions: 
Are conditional permits that exact concessions out of developers and property owners who wish to develop land under the authority of whatever body is making the exaction. An exaction is justified as mitigating the negative externalities that may result from development (ex: cost burdening of municipality, use of resource, obstruction of view). Exactions can be abused as a way to place a tax on development without actually taxing the property owner. 
67. Nolan v. California Coastal Commission

Supreme Court strikes Defendant’s conditional permit of beachside access easement on plaintiff’s land because it is irrationally justified as serving the legitimate purpose of the publics visual access to the beach (conflates access via psychological barrier imposed by development with access across beach to get to state park). Holds the condition lacks an “essential nexus” between condition and justification. Majority holds standard of exactions higher than traditional takings (Essential Nexus v. Rationale Basis). Dissent emphasizes legislative discretion and determination of reasonableness between justification and condition is supposed to be a much narrower expression of judicial authority than in present case. 
68. Dolan v. City of Tigard

Plaintiff challenges constitutionality of condition imposed by city to give parts of her land to city for flood management purposes and public transportation purposes via a bike path. Court holds that the essential nexus between legislative justification and condition is satisfied but that the analysis does not end there. They remake the “reasonable relation” test as imposed by state courts into the “Rough Proportionality test” which requires individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development. No mathematical calculation is required but some effort to quantify findings in support of dedication is necessary. Court finds the conditions lack this quantitative evidence and thus constitute a taking.
EXACTION ANALYSIS

1. Is there an essential nexus between legitimate police power and condition? 

2. Does the condition pass the Rough Proportionality Test? 
Copyright


Copyright is a form of intangible property that can be defined as any original work of authorship expressed in a fixed tangible medium (17 U.S.C. §102 (a)). This right or protection does not extend to ideas, procedures system, method of operation, concept, principle, or discovery regardless of the form in which it is expressed (17 U.S.C. §102 (b)). To be original work of authorship it must be independently created with at least some minimal degree of creativity. Facts cannot be copyrighted (sometimes referred to the fact expression dichotomy). (Feist Pubs., Inc. v. Rural Telephone Svcs. Co., Inc.) (Where a telephone company was held not to be able to seek remedy for another company copying names, addresses and phone numbers of its phone book.) You cannot claim copyright protection over arts described by books (Baker v. Selden) (where the court held a book describing a book keeping process that is protected by copyright did not entail the holder to protection for copying the book keeping process itself.)


When the expression cannot be separated from the idea it cannot be copyrighted. (Referred to as idea expression inseparability) (Morrissey v. Proctor & Gamble)(Where court invalidate plaintiffs copyright of sweepstakes rules because there was an exhaustible amount of possibilities to the writing of the rules and it was impossible to separate the idea from the expression.)  A useful article cannot be copyrighted where its expressive aspects cannot be separated from its utilitarian function. (Referred to as Conceptual Separability) (Brandir Int’l. v. Cascade Pacific Lumber Co.) (Where court held copyright did not apply to bike racks that were inspired by a modern sculpture.)


To prove infringement of copyright infringement there must first be (.5) a valid copyright held,  (1) proof of copying and (2) improper appropriation. The copying can be proved by defendant’s admission or circumstantial evidence that shows reasonable evidence of access. The copying can be an identical reproduction or substantially similar if there is reasonable evidence of access. Improper appropriation is determined by the eyes and ears of an ordinary reasonable observer to determine if the two works in question are substantially similar. If there is proof of copying and improper appropriation than there is infringement. (Arnstein v. Porter)

However there is an exception to copyright infringement where the copying can be permissible under the doctrine of fair use. To determine whether the fair use defense is applicable there are four factors that need to be considered; (1) the purpose of the use, (2) nature of the copyrighted work, (3) the portion of the copyrighted work used and (4) the effect of use upon the potential market or value of the copyrighted work. (Harper & Row Publishers v. Nations Enterprise.)  This defense was adopted with public interest in minds (teachers using works for educational purposes) and to give a defense to copyright infringement where there is minimal or no monetary damage done. 

Patents 


A patent is provisional right that grants a short title right for inventing or discovery any new and useful process, machine, manufacture, or composition of matter or any improvement thereof. A patent gives the inventor the right to exclude others from making, selling or offering to sell in the United States. Additionally anyone who induces infringement or offers to sell products that infringe on a patent are guilty of indirect infringement (Induced infringement and contributory infringement respectively.  (35 U.S.C. §§100, 101, 271a,b,c). Direct infringement can either be literal infringement or infringement via the doctrine of equivalence (infringement is close enough or insubstantially different). Determining direct infringement is done by defining the invention by construing the words of the patent claim and then construing the claims of the accused device or process. An accused device need only violate one claim of a patent to infringe it but it must satisfy every element within that claim. Infringement is a matter of fact to go to jury or judge trial. 


Patentable subject matter can include living things when they are made by man and exhibit characteristics not found in nature. (Diamond v. Chakrobarty) (Where court held that engineered bacteria that can digest crude oil was patentable subject matter under 101.) Subject matter also includes the improvement of previously patented processes (Parke Davis & Co. v. H.K. Mulford) (Where court upheld patent of new process of extracting and purifying adrenaline.) Additionally subject matter can include the use of computer programs and mathematical equations if the patent is a process that utilizes said programs and equations and is not trying to patent underlying laws of nature, natural phenomenon or abstract ideas (Diamond v. Diehr) (Where court upheld patent of process for curing synthetic rubber that utilizes a computer program and a well-known mathematical equation). 


Limited defenses to patent infringement is the experimental use defense. Experimental use is extremely narrow and strictly limited to actions performed “for amusement, to satisfy idle curiosity or for strict philosophical inquiry”. The experimental use defense is not determinative on an entities non-profit status and can be rejected if the use furthers legitimate business objectives. (Madey v. Duke University) (Where court rejected university’s experimental use defense because it benefited financial from the use).  

Trade Secrets


Trade secrets can be defined as information that derives independent economic value (actual or potential) that’s value is from not being generally known and is subject to reasonable efforts to maintain its secrecy. There are five recognized “proper means” for acquiring a trade secret; (1) Independent invention, (2) Reverse engineering a product acquired by fair and honest means, (3) Discovery under license from owner of trade secret, (4) Observation in public use or public display and (5) Obtained from public literature. (Uniform Trade Secrets Act with 1985 Amendments.) Trade secrets are a fact driven analysis where the only requisite is that secrecy exists. It is not codified into federal law and is a doctrine of state law. 


From a torts perspective protection of trade secrets is to maintain corporate morality, from a property perspective protection is to incentivize invention and discourage economically sterile behavior. For a trade secret to be misappropriated it needs to be proven to be a trade secret acquired by “improper means”. Improper means is a non-exhaustive list including; theft, bribery, misrepresentation. Breach or inducement of breach of duty to maintain secrecy or espionage (electronic or other means). Misappropriation is; (1) acquisition of trade secret who knows or has reason to know trade secret was acquired by improper means, (2) Disclosure or use of trade secret without implied consent of owner by person who; (2A) used improper means to acquire knowledge. (2B) at time of disclosure knew or had reason to know trade secret was; (2B1) derived from or through person who had utilized improper means to acquire it, (2B2) Acquire under circumstances giving rise to a duty to maintain its secrecy or limit its use, (2B3) Derived from or through a person who owed a duty to the person seeking relief to maintain its secrecy or (2C)  Before a material change of his or her position knew or had reason to know that it was a trade secret and that knowledge of it had been acquired by accident or mistake. 


Trade secrets can be maintained even when owner discloses secret to other so long as disclosure is limited to further economic objectives of owner. (Metallurgical Indus. Inc. v. Fourtek Inc.) (Where court upheld trade secret after company licensed it to other businesses.) Improper means can still misappropriate a trade secret even when the means themselves violate no other laws. (E.I. DuPont v. Christopher) (Where court found aerial photography of trade secret was misappropriation even though it was otherwise legal). Trade secrets can be misappropriated when violator has an implied confidential relationship with the owner. (Smith v. Dravco) (Where court found a negotiation that was not at arm’s length and owner disclosed blueprints and patent application was confidential and subject to trade secret protection). The owner of the trade secret must prove factually the improper means and misappropriation, inference will not suffice. (Kadant Inc. v. Seeley) (Where court rejected misappropriation claim when owner’s only claim is that competitor couldn’t conceivably reverse engineered product in given time frame). 
Land


Property can be divided into intangible property rights (copyright, patents, trade secrets, and news), real property (land), and chattels (personal property). Trespass of land can be defined as the intentional unauthorized entry onto the land of another. The trespasser need not intent to trespass or need to know the entry is unauthorized only needs to intent to enter. Entrance can also be an objected directed by trespasser onto land of another.  Land owners right to bring action against trespass is not absolute. 

A landowner cannot claim trespass of the airspace above his property where landowner cannot show the trespass interferes with his use of the land or that actual injury has occurred. (Hinman v. Pacific Air) (Where court rejected plaintiffs invoking of ad coelum doctrine to prosecute airline flying over property). A landowner cannot expect to remove fixtures from property without communicating intention to buyer. A fixture is defined as; (1) something actual annexation to real property that (2) has an appropriate connection to real property in application and (3) the intention of the party making annexation is to make permanent accession to free hold (to enrich the freehold). (Strain v. Green) (Where court held chandelier and mirrors were fixture because owner had not conveyed intention to remover them at time of sale). 

In the case of encroachment of property where builder builds on another’s land without consent, the builder must’ve built in good faith to receive equitable relief. This is matter of fact determined by jury and if found court can grant equitable relief of; (1) order removal of improvements, (2) landowner pays improver for value of improvements, (3) improver buys land from landowner, (4) Land and improvements sold and proceeds distributed per share, (5) Improver is given lien for debt against landowner. However where improver is found not to have acted in good faith landowner may be entitled to full value of land plus improvements. (Producer v. Olney) (Where court found landowner entitled to full value of improvements because improver had not acted in good faith by not checking they had sold the land and then acting maliciously by removing improvements without consent.) 

In determination of river boundaries the doctrines of accretion and avulsion apply. Accretion is when the gradual degradation of river banks change the shape of the river and the boundary changes with the river. Avulsion is a sudden change in a river that dictates the boundary remains in the original riverbed regardless of where the river goes to. (Nebraska v. Iowa). 

In bringing an action of trespass the landowner is entitled to punitive damages when no compensatory damages are given (a trespass is a harm within itself and no actual harm to property is necessary to show). (Jacque v. Steenberg). However in order to get injunctive relief the landowner must show clean hands and no adequate remedy at law, injunction may be applicable not for a trespass in and of itself but where trespass causes interference of enjoyments, is unlikely to be stopped without injunction (multiple suits necessary) and harm is incalculable. (Baker v. Howard County Hunt). Landowners inherently have the right to exclude others from property but there are exceptions. 

A landowner may not exclude or prosecute a trespass where the doctrine of necessity is applicable. The doctrine of necessity covers; (1) protecting your property (2) inability to control movement (livestock trying to get back) (3) avoid sudden obstruction (4) protect human life (5) prevent the spread of natural destruction (fire) (6) To save other property or lives (7) in response to actions of a third party (escape an assailant). (Ploof v. Putnam). 

A landowner could not exclude a hunter from hunting on land when land is unenclosed and unimproved. (McConico v. Singleton). And a landowner cannot exclude social workers from providing aid in congressionally authorized capacity. In doing so a landowner cannot use his property to injure another or prevent them from living with dignity (State v. Shack). 
