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Property
1. Introduction and Theories
1.1. Pierson v. Post
1.1.1.  1805 N. Y. Supreme Court
1.1.2. facts: Post is hunting a fox with big hunting dogs. clearly pursuing the animal. Pierson shows up at the last second, kills the fox, and takes it.
1.1.3.  Court sides with Pierson.
1.1.4. RULE: occupying (intentional depriving it of its natural liberty (intended capture) or mortal wounding) a wild animal constitutes property of the animal. Mere pursuit not enough
1.1.5. reasoning
1.1.5.1. court look at old scholars, previous cases, and has policy considerations
1.1.5.2. policy:siding with Post might provoke a problematic amount of litigation
1.1.6. Dissent
1.1.6.1. occupancy is enough. This avoids the problems associated with the “saucy intruder”
1.1.6.2.  we should leave it to sportsman to arbitrate
1.1.6.3. “reasonable prospect of taking” which incentivized greatest killing of foxes
1.1.7. Policy
1.1.7.1. Social Order
1.1.7.1.1. does this encourage people to hunt? yes a clear rule makes it easier to abide. they also encourage investment and conduction of business (transactions)
1.1.7.1.2. vague rules can help anticipate innovation: new fields e.g. technology
1.2. Theories
1.2.1. John Locke: Natural Rights Theorist
1.2.1.1.  relevant work: two treatises of government chapter V
1.2.1.1.1. inspired Stare Decisis. founding fathers looked to this bozo 
1.2.1.1.2. explanation of how property rights come to be
1.2.1.1.3. “normative account”: finders keepers
1.2.1.1.4. invocation of the supernatural: God gave humans common resources
1.2.1.1.5. These resources become ones own when you extend the property of you have of yourself to the things you touch and transform
1.2.1.1.5.1. wrinkle:at least where there is enough left for others/ use before spoils
1.2.2. Blackstone: Natural Rights Theorist
1.2.2.1. Relevant work: Commentaries on the Laws of England Book II
1.2.2.2.  descriptive not normative account
1.2.2.3. The modern state exists because of property. 
1.2.2.4. property is created by scarcity; everything else built on the right to exclude (e.g. law, government). 
1.2.3.  Jeremy Bentham: Utilitarian Theorist
1.2.3.1.  main principle: greatest happiness for the greatest number; application to governance and law (property is a means to an end, the end being the aggregate good)
1.2.3.1.1. property and law enforce and interact with each other. No property without law which is a human construction
1.2.3.2.  no invocation of the supernatural “nonsense upon stilts”; no “natural laws”
1.2.4.  Demsetz: Economic Theorist
1.2.4.1. Relevant work: Toward a Theory of Property rights
1.2.4.2.  economic structure: new (property/exclusive) rights appear when benefits of “externalities” (effects of using resources not accounted for) outweigh the costs
1.2.4.3. property: mechanism for internalizing (making easier to bear) externalities (the consumption of resources)
1.2.4.3.1. example: 1000 trees owned by 100 people in common
1.2.4.3.1.1. undivided 1/100 interest: each person has the power to cut down any tree
1.2.4.3.1.2. each time someone cuts a tree everyone is harmed because they lose a bit of their common property
1.2.4.3.1.3. could anticipate a change in cost benefit possibilities
1.2.4.3.1.4. transaction costs: free riders (people cutting with reckless abandon) and holdouts (troubles with unanimous agreement)= tragedy of the commons
1.2.4.3.2. privatizing property: fixes inefficient use of resource problems (concentrate of costs and benefits on owner); incentive structure (less people to negotiate with)
1.2.5. (Heller and Eisenberg) Tragedy of the Anti Commons: Scientific Theory
1.2.5.1.  life science research is severely impacted by patents (created by legislation)
1.2.5.2. expenses can be unjustifiably high if privatization restricts innovation. Too much ownership makes it so that new innovators can’t make what they would make without the system in place
1.2.6. James Krier(Evolutionary Theory and the origin of property rights): Darwinian Theorist
1.2.6.1. d sketch of a theory of how property rights came to be
1.2.6.2. dismisses Benthams notion that property rights emerged alongside law (likey they came much before)
1.2.6.3. possibilities of emergence
1.2.6.3.1. products of human intentionality
1.2.6.3.2. natural force (invisible hand)
1.2.6.4.  adaptive personality type: hawk and dove
1.2.6.4.1. if you own something: hawk; if you intrude: dove (back off/bourgeiose); reinforces private property and is a strategy that enhances reproductive success
1.2.6.4.2. idea: respecting property is a naturally selected trait
1.2.7. Smith: Inheritance of wealth as kin investment Darwinian Theorist
1.2.7.1. research question: do humans treat property in ways that natural selection would predict
1.2.7.2. big picture: fitness enhancement would come out to passing as many genes of yours as possible
1.2.7.3. research material: wills: giving property to others will encourage reproduction
1.2.7.4. hypothesis: those with most reproductive capability (and closes genes) will benefit the most in the will
1.2.7.5.  the subconscious decision making comes from the previous less advanced world (adaptive novelty)
1.2.7.5.1. e.g. Massachusetts general law Section 2-103
1.2.7.5.1.1.  “intestacy”: what happens when you don’t have a will
1.2.7.5.1.1.1. it follows under evolutionary lines (money goes to kin with most reproductive capability and closest genes)
2. Common Law Views about Intangibles
2. INS v. AP
2. Facts: Associated Press has contractors reporting for it specializing in stories and investigations. INS is a competitor who sells news out to newspapers. 
2. procedure: 
2. claims: 1) INS is getting news from AP bulletin board 2) inducing AP members to breach contract by giving unpublished stories 3) bribing employees 
2. District court didn’t issue injunction re: taking the already published news
2. (effectively stealing A.P.s property AP wants injunction
2. defense argument: once it has been published news is public domain
2. Issue: Publici Juris (public right): whether copying news that has been previously published by AP is misappropriation
2. Holding/Rule: A.P. has quasi property rights that apply between companies
2. Reasoning: delicate balance between privatizing news (which is a public good) and incentivizing the risk of printing news (disincentivizing the misappropriation of labor)
2. Cheney Bros v. Doris Silk
2. Facts: plaintiff (Cheney) sells silk patterns. has to make many varieties but only a few designs become popular. Defendant took popular pattern and marketed/printed it avoiding the labor that came up with the designs. 
2. procedure: district court sided with plaintiff. USCA overturned
2. Rule: INS v. AP does not get applied as a general doctrine; there is no common law/statutory protection for imitating designs “property is limited to chattels which embody their invention”
3. Copyright 
3. Copyrightable Subject Matter
3. Statute
3. 17 USC Section 102(a): subject matter of copyright
3.  “original works of authorship fixed in a tangible medium of expression”
3. policy: economic utilitarianism; exclusive rights encourage productivity
3. non exhaustive examples of subject matter: literary, musical, dramatic works,  motion pictures, choreographic works, sound recordings, architectural works
3.  Feist v. Rural
3.  Rural Telephone Company is in the business of making local white pages (bound by local law);  defendant makes broader scope telephone books. decides to take Rurals residential listings. copies word for word. Rural finds out because of the false entries embedded for purposes of detection.
3. procedure: Rural sues for copyright infringement; summary judgment for Rural; Feist appeals and loses; Feist appeals to SCOTUS
3. Issue: whether or not there can be copyright in white pages?
3. nope
3. Rule/Reasoning: alphabetically organized white pages don’t meet creativity requirement for copyrightable subject matter FACT/EXPRESSION DICHOTOMY
3. there must be a “modicum” of creativity in the arrangement
3. the standard is a) independent creation  b) minimal amount of creativity
3. Baker v. Seldon
3. Facts: Seldon is a testator. had a copyright for a book detailing a specific way of book-keeping (Seldon’s Condensed Ledger). Dual column accounting
3. Procedure: Seldon sued Baker for copyright infringement. district court sided with Seldon. Baker appeals
3. Issue: does copyright go so far to protect the ledger (the system of accounting) itself 
3. Holding/Rule: No.IDEA EXPRESSION DICHOTOMY: you can’t copyright the facts (unpatented systems) but you can copyright the specific way they are described. REVERSED
3. Reasoing: copyright is thin, only confined to expression
3. Statute
3.  17 USC Section 102(b): mechanisms and processes cannot be copyrighted irrespective of form
3. Morrissey v. Proctor & Gamble
3. Facts: Morrissey sues Proctor and Gamble for copying rules for a promotional contest
3. procedure: trial court says that sweepstakes entry rules write themselves because of subject matter (no room for variation). Morrissey loses and appeals
3. Issue: whether or not certain rules can be copyrighted?
3. Holding/Rule: No. IDEA/EXPRESSION INSEPERABILITY (merger): there are few ways for sweepstakes rules to be written. the ways would be exhausted if copy right were to be allowed. purpose of copyright is good of the public (e.g. government edicts are not copyrightable)
3. Statute
3.  17 USC Section 101: useful objects can be copyrighted as long as there are sculptural, pictorial, graphic features that can be identified separately from, and are capable of existing independently of the utilitarian parts of the article
3. Brandir International v. Cascade
3.  Facts: Brandi attempts to argue that a bike rack is copyrightable subject matter
3. Procedure/Holding: Nope
3. Rule/Reasoning: there must be discreet features that can be separated. Denicola test: interrogate the object and look at its origin. bike rack started as a wire sculpture but the functional concerns diminish the artistic quality 
3. Rights of Owners
3.  17 USC Section 106: exclusive rights in copyrighted works- to reproduce the copyrighted work in copies or phono records
3. Arnstein v. Porter
3. Facts: Arnstein is a singer. has songs on the radio and has had millions of plays. Cole Porter is also very famous musician. Arnstein claims Cole Porter copied him in his songs and therefore infringed
3. Issue: whether or not there was enough about copyright/infringement for a jury to hear. yes
3. Rule: elements of copyright are 1) copying and 2) improper appropriation of a valid copyright. The standard for copying: 1) identical reproduction or 2) access and substantial similarity; standard for improper appropriation: lay listener decides question of substantial similarity (if it takes what is pleasing)
3. Nichols v. Universal Pictures
3. facts: Nichols writes play called “Abies Irish Rose”. Defendant makes movie called “Cohens and Kellys”. Both are comedies about a clash between christians and jews. Both have a love story element. 
3.  Holding: Not copying. 
3.  Reasoning: more abstract something is the harder it is to protect. boundary is not fixed. Ideas of plot and character are public domain. 
3. Hypo
3. New Yorker Cover v. Movie Poster called “Moscow on the Hudson”
3. Rights of the Public
3. Statute
3. (Fair Use) 17 USC Section 107: exception to exclusive copyrights. allows use of copyright without payment or permission (e.g.purposes of reporting, criticism, research)
3. factors to be considered
3. 1) purpose and character of the use (is it transformative like comment, criticism, parody)
3. 2) nature of the copyrighted work (published or not, is it copying fact or idea material from a scholarly or factual work)
3. 3)amount and substantiality of the portion used in relation to the copyrighted works a whole (how much is taken, how much of secondary work is appropriated material, did they only take what was necessary)
3.  4) effect of the use upon the potential market for or value of copyrighted work (does the secondary use damage the markets for the CPR holder, does the appropriated work substitute in the market for the original)
3.  Harper & Row v. The Nation
3.  Harper made deal with time magazine and gave it first serial rights for excerpts of Gerald Fords autobiographical account of pardoning Nixon. Time made deal for 2 payments. second payment is subject to whether or not the offers ends up being exclusive. Nation publishes the excepts first. uses 300 words (out of 2000 in the article) of the manuscript. Time refuses 2nd payment
3. procedure: Harper sues Nation for copyright infringement. Nation uses fair use defense. trial judge sided with Harper. Appeals reversed and SCOTUS ends up reversing again
3. Rule/Reasoning
3. evaluating the 4 elements: 1)news reporting/for profit publishing 2) the work was yet unpublished/historical narrative 3) 300 words but the juiciest parts of the story 4) loss of $12,500 (most important factor, incentive structure)
4. Patents
4. Statute
4. 35 USC Section 100: Definitions
4. invention means invention or discovery
4. process: machine, method, art, new use of a known process, manufacture, composition of matter
4. 35 USC Section 154: contents and term of patent, provisional rights: excluding others from making, selling, or importing
4. one of the first pieces of legislation was the 1790 patent act
4. Patent Office
4. government agency in the department of commerce
4. patent examiners apply patent laws to patent applications 
4. patent document: contains abstract, written description, claim. patent office must give you evidence of why you didn’t get it otherwise you get it. patents must be novel and un-obvious
4. typical patent takes 3-4 years. good for 20 years from filing, contributes to wealth of information at the price of protection
4. Subject Matter
4. Statute
4. 35 USC Section 101: Inventions patentable
4. broad. subject to requirements and conditions elsewhere in the title. applies to inventors of processes, methods, etc.
4. Diamond v. Chakrabarty
4. facts: Chakrabarty invents a new bacteria that breaks down crude oil. tries to patent the process, the inoculum, and the bacteria but the patent office denies the 3rd one. Chakrabarty appeals this decision then patent office appeals. goes to SCOTUS
4. issue: can you patent living things?/ is a genetically modified substance a manufacture/composition of matter. 
4. Holding/Rule: yeah baby 
4. Reasoning: examination of the statute, legislative history, case law, examining oppositions argument (that plant acts present idea that congress didn’t originally extend patents to living things and 2) only congress makes laws). “anything under the sun that is made by man”. unlike minerals or mathematical formulas
4. Parke Davis v. Mulford
4. facts: company Takamine purifies adrenaline from animals and uses it for medicinal purposes. leader in the market
4. Rules/Reasoning:  when something is out of its natural context, even though it is a product of nature it becomes something new and patentable (Goat Puree Hypo). it is no longer product of nature. might encourage growth in pharmaceutical innovation or encourage immigration
4.  Diamond v. Diehr
4.  patent applicant comes up with method of operating a rubber molding press with the aid of a digital computer also includes Arrehnius Formula (math equation)
4. this gets rejected because the pattens examiner thinks the application is trying to patent the formula (the breadth of the claim)
4. Rule/Reasoning: You can patent a process that relies on unpatentable things like formulas. gadgets will always rely on math and laws of nature. does it encompass the entire abstract idea or does it have other steps (additional things that narrow the use of the idea)
4. Rights of Owners and the Public
4. Statute
4. 35 USC Section 271: patent infringement
4. direct infringement: either without permission if you sell, make, import or you induce someone else (LITERAL OR EQUIVALENT)
4. indirect: contributory infringement: repackaging, using a part that is in a patented process
4. process: define the invention by interpreting the words in the claim, compared construed claims to accused process (Pencil Hypo: 90% graphite, 10% clay)
4. Madey v. Duke
4. facts: Professor Madey gets recruited from Stanford to Duke. He brings a laser lab that contains patented equipment. dispute causes Madey to be fired and Duke goes on using equipment with Madey. sues for infringement. defense is experimental use
4. Rule/Reasoning: while district court sided with Duke because of its non profit status (court also shifted burden to plaintiff incorrectly to prove that it wasn’t experimental use). Experimental Use has to be not a “legitimiate business objective” and must be for amusement, curiousity, or strict philosophical inquiry. This does not apply to Duke because it uses lab to get grants, lure faculty, and further its prowess as an education institution
5. Trade Secrets
5. Subject Matter
5. 10 main sources
5. State Law Cases, restatements (torts), and economic espionage act of 1996
5. Uniform Trade Secrets Act with 1985 amendments
5. trade secret is information (e.g. formula, program, device, method)
5. derives independent economic value (actual or potential) from not generally being known to and not being readily ascertainable by proper means by, others
5. proper means: independent discovery or reverse engineering, observing item in published literature to public, discovery by license
5.  is the subject of efforts that are reasonable under the circumstances to maintain its secrecy 
5. NDA, security measures
5. **** these factors are not universal requirements. only necessary thing is some secrecy. case by case analysis
5. HYPO
5. lubricant formula that is easily reverse engineered but was a product of a breach of contract
5.  this was ascertainable by proper means and thus is not a trade secret
5.  reasons
5. avoids probabilistic patent costs, avoids need to disclose
5. situations
5. former employees working for competitors, former employer going after competitors, former business partners
5. Metallurgical v. Fourtek
5.  Plaintiff (Metallurgical) showed defendant blueprint for a special furnace that reclaims carbide. Defendant then used the blueprint to develop its own to sell. 
5.  Rule: trade secret doesn’t have to be completely confidential but doest have to give economic value in its being a secret
5. this furnace made higher grade Carbide than anyone else in the industry (economic value)
5. Rights of Owners/Public
5.  Elements of Trade Secret Misappropriation
5.  1) trade secret 2) misappropriation (must involve disclosure or use)
5. espionage, bribery, theft
5.  Dupont v. Christopher
5. Facts: Dupont was in the middle of building a plant that contains a proprietary trade secret. Unknown third party hires Christopher brothers to fly over plant and take pictures
5.  Rule: what a defendant does to overcome reasonable precautions for protecting trade secrets leads to liability 
5. Smith v. Dravo
5. Facts: Smith company makes special shipping containers. Plaintiiff tries to sell company to defendant, who denies sale but uses blueprints to make similar shipping containers, edging plaintiff out of businesss.
5. Rule: Business negotiations can form an implied duty not to use trade secrets such that to fail the duty is misappropriation
5. Kadant v. Seeley Machine
5. Facts: plaintiff’s company old employee went to work for Seeley who then engineered a paper making machine similar to that of the plaintiffs (reverse engineered) plaintiff 
5. Rule: Plaintiff needs direct evidence of misappropriation: the fact that the defendant built something similar and has employee working for them is not enough (e.g. proper means)
6. Land
6. Subject Matter
6. nomenclature
6. real property: land
6. personal property: chattels, moveables, intangibles (copyright, trade secrets, patents)
6. written descriptions: metes and bounds: boundaries of parcel with reference of geography; public land survey: divides US into square sections; reference lines: principal meridian, base line
6. Hinman v. Pacific Air Transport
6. Facts: commercial airlines flying within 150 feet over plaintiffs land; plaintiff argues that he owns the airspace above his land (ad coelum)
6. Rule: plaintiffs have to show injury as well as actual interference with the land or enjoyment thereof; provides a boundary of what can be a right to exclude and throws out assumption that trespass assumes nominal damages
6. reasoning: usage; protecting aerospace industry
6. Strain v. Green
6.  Facts: Plaintiff Strain wants defendant Green to give back items defendant took when defendant sold the house to plaintiff. items: chandelier, lighting ornaments, 3 mirrors (on appeal) Holding: everything except one of the mirrors is a fixture e.g. part of the land
6.  Rule: 3 part Criteria for Fixture
6.  actual annexation to the reality, or something appurtenant thereto; application to the use or purpose to which that part of the realty with which it is connected is appropriated; and the intention of the party making the annexation to make a permanent accession to the freehold (most important but cannot take someones word as truth, the first two go to the third factor)
6. Dicta: law of fixtures changes gradually as luxuries become necessities and are “built in”
6. HYPO
6.  Wall Mount attached to wall that a TV is attached to; previous owner moves out and says he never intended to make it a fixture (it enriches the property); if the hypo changes to tenant there is no assumed intention to enrich the property
6.  Producers Lumber v. Olney
6.  defendant Olney forgot he sold a property to plaintiff then proceeds to build a house on plaintiffs land then destroys it
6. Rule: the person who owns the land owns the thing built even if someone else built it 
6. reasoning: we want people to be sure of ownership; owner may pay in equity (depending on due diligence and good faith)
6. Nebraska v. Iowa
6.  border dispute between two states (states share Missouri River as their border)
6. Rule: accretion (gradual change in the water) means that the waterway is still the boundary while in avulsion (stream goes to different soil) the original spot of the stream is where the border is 
6. Rights of Owners
6. Jacque v. Steenberg Homes
6. defendants drag mobile home over plaintiffs hand after plaintiffs explicitly denied entry. defendants argued that there can be no punitive damages without compensatory damages. 
6. Rule: when it comes to property rights you can have punitive damages without compensatory damages because the violation of the right is the harm/injury
6. Equity
6. comes from courts of chancery which were separate from and would adjust the outcomes of civil courts (estoppel: not being permitted to change ones action; latches: waiting to long to bring a lawsuit; and injunctions: order from the court to stop)
6. Baker v. Howard County Hunt
6. hunting dogs from defendant hunting organization go on plaintiffs farm land several times and rile up live stock, bite wifes hand, and ruin rabbit experiment
6. Rule: Injunction is adequate compensation for injuries from repeated trespass (similar to Jacque in that the harm is immeasurable, making the injunction better than money damages)
6. Rights of the Public
6.  Ploof v. Putnam
6.  Facts: defendant refused to let plaintiff “moor sloop” dock boat when storm happened on defendants property
6. Rule: Acts of god, saving lives or property, not being able to control the movements of another will not be considered trespass/take precedent over property rights
6. examples of law of necessity
6. your dog, helping to protect your property, can enter upon the property of another; your livestock can eat someone else grass provided you get them off; you can enter the property of another to avoid an obstruction, one can enter the property of another to save lives, one can enter the property of another to stop a fire from spreading, one can enter property to save other property or lives, one can enter the property of another in response to third parties (escape an assailant)
6. McConico v. Singleton
6. Facts: defendant was hunting on land owned by plaintiff. land was unenclosed/uncultivated
6. Reasoning: right to go on unenclosed land exists through custom
6. State v. Shack
6. Facts: defendant, social workers, wanted to provide medical assistance on property owners land. Property owners denied entry unless they are present for the meetings
6. Rule: property rights don’t extend to excluding government officials providing services that promote social interests (e.g. medical and legal services to disadvantaged communities)
6. Uston v. Resorts Intl
6.  plaintiff gets kicked out of casino for card counting. Casino act is the law that covers the casino and there is no provision against card counting but the casino commission did say they could exclude the card counter. 
6. Rule: 1) when owners open property to public use they have no right to exclude unreasonably 2) the more public the less right there is to exclusivity (standard of reasonableness is up to finder of fact
7. Adverse Possession
7. Basic elements
7. actual and exclusive possession
7. open and notorious
7. hostile (adverse/ claim of title)
7. continuous for the statutory period 
7. this causes a trespasser to become the title owner
7. policy: rewarding people who put labor and productivity into the land or punishing the wasteful, expression of normative preferences, biological attitude (hawk/dove)
7. sources of law: mix of common law and statute (which tells you time limits)
7. statute of limitation: the time an owner has to bring a cause of action and “eject” the trespasser (after which he is barred from recovering real property). After lapse the trespasser becomes the owner starting at the time of entry.
7. possessor can bring action of quiet title (written evidence) so that property can be more easily sold, mortgaged.
7. patterns: older states have longer statutory requirements while urban states have shorter statutory periods.
7. Marengo Cave v. Ross
7. discovery of a cave led to tourist attraction with admissions fees. but the underground part of the cave was under Ross’s land. Cave company had control of cave for 46 years. state statutory requirement was 20 years. courts rule for Ross because Ross wasn’t aware, not satisfying open and notorious requirement. according to ad coelum doctrine Ross possessed the underground part of the cave. 
7. Rule: open and notorious means 1) an ordinary owner of similar situated land either 2) known or 3) should’ve known of the possession of the parcel
7. Jarvis v. Gillespie 
7.  defendant given land via public assistance statute and plaintiff owned property surrounding defendants land. plaintiff built wooden fence. plaintiff also used parcel and argues for adverse possession but defendant argues a public use exception.
7.  exception of public use against adverse possession: 1) you presume that municipal land is given for public use 2) public must rebut the presumption
7. elements: hostility does not require ill will
7.  plaintiff can rebut presumption by 1) demonstrating that the town abandoned any plans for the land ( reason property was acquired by the town, uses the town has made since the acquisition, whether town has manifested intention to use property in the future)
7. Mannillo v. Gorski
7.  plaintiff bring an ejectment action against defendant when it is revealed that defendant built 15 inches upon plaintiffs land. defendant then argues adverse possession
7. adverse possession possibilities
7. honest mistake
7. aggressive trespasser
7.  either one can succeed as an adverse possessor (courts most often choose this)
7. Rule for notoriety requirement 1) no presumption of knowledge arises from minor encroachment along a common boundary 2) this element is satisfied when true owner has actual knowledge of the possession
7. remedy: non notorious minor encroachment can get equity (if has clean hands) and court could force sale from land owner to would be adverse possessor
7. Howard v. Kunto
7. plaintiff and defendants possession is off by one lot. plaintiff exchanges deed with neighbor and now has deed to defendants home and files ejectment action. defendant argues adverse possession. plaintiff argues that defendant only had seasonal occupation and did not meet requirements of statute of limitations. court sides with Kunto.
7.  non owner can overcome statute of limitations when there is 1) a reasonable connection between successive occupants (triggering privity/tacking of time of possession between past possessors)
7. Statute
7. i.e. action to recovery real property: no action for the recovery of real property, or for the recovery of the possession thereof, shall be maintained unless it appears that the plaintiff, their ancestor, predecessor, or grantor was seized or possessed of the premises in question within ten years before the commencement of such action, but if a person entitled to bring such action at the time such cause of action accrues, is within the age of minority, of unsound mind, or imprisoned may bring such action after a period of 10 years and within 5 years after such disability may cease
7. rule: you cannot tack disabilities
7. hypos
7. O is owner in 1990. A enters adversely in 1990. statute is 10 years.
7. O is insane in 1990, dies insane and intestate in 2005. O’s heir H is not disabled in 2005. answer: 2010
7. O is insane and dies in 2005. O’s heir H is 3 years old in 2005. answer: 2010
7.  O dies in 2005 and H is 3 years old in 2005. answer: 2000
7.  O is 3 in 1990, becomes insane in 2002, and dies in 2013. answer: 2010
7. what if O disappears? ask A to indemnify (security against a loss)
8. Servitudes and Prescription
8. servitude: nonpossessory property interest in land (intangible)
8. easements (rights to use the land of another)
8. the dominant tenement (to which the easement is attached)
8. servant tenement has the burden ( the landowner, right of way)
8. can be either by agreement, implied by law, or prescription (similar to adverse possession)
8. american real covenants
8. remedy of law (damages)
8. equitable servitudes
8. focussed on things landowners can’t do (e.g. single family restrictions, association fees). no prescription
8. Schwab v. Timmons
8.  plaintiff wants an easement to cross over neighbors parcel to the south because she is landlocked. plaintiff argues prior existing use (implied easement, government used to own both parcels) 
8. Rule: easement by implication if 1) there was common ownership and 2) severance creates necessity to use parcel
8. here the plaintiffs sold off their access to the public road (finding for them would give them a windfall)
8. Holbrook v. Taylor
8. road came into existence through mining. taylors get implicit license to use road on Holbrooks land. no initial prescription because there was 1) permission and 2) doesn’t meet statutory period
8. Rule: right through estoppel if 1)there is reliance on implicit license and 2) investment into the land
8. you can normally revoke a license anytime but becomes irrevocable because of estoppel (license ends when use ends)
8. prescriptive easement elements
8. (similar to adverse possession but the focus is use)
8. 1) adverse use 2) open and notorious 3) continuous for statutory period
8. Fischer v. Grinsbergs (prescriptive)
8.  plaintiff and defendant share a driveway. defendant then blocks plaintiffs use. original owners split the expenses for the driveway
8. Rule: there is a presumption that using another land (and the other requirements are met) is also an adverse use. creates burden on the owner to show use to be permissive
8. Rule: land used for prescriptive period with mutual and continuous use will be considered adverse to an exclusive use
8. permissive use can’t ripen into an easement
8. scope of the prescription: use and purpose of the use (trespass is outside of scope)
8. Interior Trails Coalition Co v. Swope (prescriptive) 
8. plaintiff wants a trail that goes through defendants land: public prescriptive easement. defendant put up no trespassing sign. plaintiff organization does not meet 10 year statutory requirement
8.  Rule: you can combine public use to meet statutory requirement to meet continuous element
8. Elements of prescriptive easement
8. 1) use was continuous and uninterrupted for statutory period 2) claimant acted as an owner not someone with permission from owner 3) use was reasonably visible to record owner
9. Nuisance
9.  Adams v. Cleveland Cliffs
9.  plaintiff files trespass action against defendant for blasting operations that generate dust which negatively impact nearby homes
9. Rule: nuisance is 1) significant harm 2) unreasonable and substantial interference with use or enjoyment (includes public policy assessment of the overall value of the harm)
9. trespass involves possession and exclusion while nuisance involves use or enjoyment
9. Hendricks v. Stalnaker
9. dispute between plaintiff being unable to get a septic system because defendant got a water well
9.  Rule: nuisance when 1) non-trespassory 2) defendant intentionally and (actor knows they are creating an interference) 3) unreasonably (balancing test of landowners interests: gravity of the harm and utility of the conduct) 4) substantially interferes with use or enjoyment 4)leading to significant harm
9. in this case unreasonableness is not satisfied because the harm is of great utility. comes down to water well being built first
9. Arkansas Release Guidance Foundation v. Needler
9. plaintiffs are a neighborhood committee protesting a “new life”/halfway house causing a diminution in property value. residents were fearful. residents of halfway house were sex offenders/alcohol users (defendant misrepresented who would live in the house). this is a nuisance.
9. Gravity of the Harm factors (Torts restatement)
9. extent of the harm, character of the harm, social value the law attaches to the type of use or enjoyment invaded, suitability of the particular use or enjoyment being invaded to the character of the locality, the burden on the person harmed to avoid being harmed
9. Utility of Conduct Factors (torts restatement)
9.  social value the law attaches to the primary purpose of the conduct, suitability of the conduct to the character of the locality, the impracticability of preventing or avoiding the invasion
9. Estancias Dallas Corp. v. Schultz 
9. single housing family plaintiffs file nuisance claim against apartment building next door loudly running AC. will cost $150,000 to change AC system and plaintiff is asking $22,000 in damages
9. Rule in equity for “comparative injury” 1) if the plaintiff receives a small benefit and 2) great harm to defendant then no injunction and vice versa
9. Boomer v. Atlantic Cement
9. defendant caused dirt, smoke, vibration, damaging neighboring landowners
9. dicta: judicial branch not equipped to carry out public policy of solving pollution problems
9. Rule: injunction against a nuisance if 1) nuisance 2) substantial damage shown by harmed party or 3) defendant pays permanent damages for a quasi-easement (creating a right to interfere)
9. Remedies
9.  enjoin A’s use of land and give B a property right
9. refuse injunction but give B damages (allowing A to take the property right but pay for it)
9. enjoin A’s use of land but make B pay A damages (B has to pay for property right)
9.  refuse B any remedy (give property right to A)
10. Abandonment and Demolition
10. Pocono Springs Civic Association v. MacKenzie
10.  defendant tried to sell home but it fell through because an on lot sewage system was not possible. Mackenzies stopped paying HOA fees.
10. Rule: can’t abandon title to real property (that for which you have a perfect deed)
10. Eyerman v. Mercantile Trust Co.
10. plaintiffs are neighbors of the deceased who are fighting against deceased who specified in her will to have a house demolished.
10. demolition is prevented on grounds of public policy (that which is in accordance with the morals of the time)
11.  Moveables
11. everything that’s not land (e.g. goods) subject matter: the physical thing
11.  Armory v. Delamire
11. plaintiff, a tiny chimney sweep kid, found a jewel and brought to a famous goldsmith who who refused to give it back. cause of action: trover (replevin: getting thing back or detinue: getting value of the thing) but the item had been converted (destroyed)
11. Rule: finder has right to a moveable (or damages the amount of which is the value of the thing) against all but the true owner
11. original owner could sue the boy for damages
11. original could also sue the goldsmith (he was in the best position to avoid the bad transaction).
11. goldsmith may also be able to recover from the boy
11. general rule: first finder has more rights than subsequent finders
11. Favorite v. Miller
11.  king george statue gets torn down during revolutionary war to be made into bullets. royalists take it back then scatter it into a swamp. defendant goes into swamp and finds statue piece on plaintiffs land and sells it to a museum. finds it with a metal detector embedded in the soil (10 inches)
11. Rule: finders don’t have rights to a moveable if 1) the moveable is imbedded and/or 2) finder is a trespasser
11. Benjamin v. Lindner
11. plaintiff found $18,910 in cash while inspecting plane wing panel. defendants include bank who owned the plane and owner of the property
11.  policy: give mislaid property where the true owner would likely come back for the item (in this case the plane is the “locus”). plaintiff does not get finders fee for mislaid property.
11. Rule: mislaid property goes to the owner of the premises where the moveable was found
11. Kotis v. Nowlin Jewelry, Inc.
11.  Man fills out bad check to buy rolex from plaintiff for $9,000 then sells it to defendant for $3500. defendant calls plaintiff about watch and learns that man used check that hadn’t yet cleared.
11.  application of UCC Section 2.403: can keep a moveable if you are a 1) good faith purchaser 2) who purchased a moveable from someone with a voidable title
11.  Rule: cannot be a good faith purchaser if you knew the moveable was purchased fraudulently (consider: “exceptionally good deal, conversations that lead to awareness)
11. Okeefe v. Snyder
11. plaintiff thinks her painting is stolen in 1946. does something about it in 1972. find where it is in 1976. (doesnt report or advertise) (statute of limitations for recovery is 6 years) defendant claims ownership of painting since 1943 and argues adverse possession and good faith purchaser.
11. Discovery rule: cause of action accrues (statute of limitations start) when plaintiff first knew or reasonable should have known through due diligence, cause of action, including identity of the possessor. plaintiff has burden of due diligence that would justify deferring the beginning of the SOL
11. courts options: strict statute of limitations, apply adverse possession, discovery rule, New York Rule: statute of limitations runs after there is a demand for return and a refusal
11.  Porter v. Wertz
11. plaintiff wanted to recover a painting by Utrillo which through a series of transactions is out of the country. plaintiff let someone borrow it on the premise that defendant would think about buying it or give it back. defendant agrees to give it back or pay $30,000 but then sells it to someone else. defendants opt for statutory and equitable estoppel. neither work.
11. Statutory Estoppel (UCC 2.403): 1) good faith purchaser  2) who buys in the ordinary course of business
11. equitable estoppel (estopping true owner of recovering possession): 1) possession + something that indicates authority or ownership 2) person needs to be a good faith purchaser
11. bailment: created by the delivery of personal property by one person to another in trust for a specific purpose, pursuant to an express or implied contract to fulfill that trust. Inherent in the bailment relationship is the requirement that the property be returned to the bailor or accounted for by the bailee
11. if the bailee can’t return it bailor can sue for conversion or trespass if damaged
11. can be beneficial to bailor (minimal care), bailee (duty of extraordinary care), or both
11. presumption of negligence that bailee has to rebut when item is gone
11. Allen v. Hyatt Regency
11. plaintiff parked car in defendants parking garage that had a gate, entry ticket, and security. car was then stolen
11. this constituted bailment
11. Wetherbee v. Green (accession, adding value to property)
11. plaintiff wants to recover wood that defendant took and made into ash barrel hoops (value of wood is $25 while value of hoop is $700). defendant thought he could do it because a previous co owner owner gave him license.
11. Rule: owner can recover personal property thats been appropriated unless 1) the identity of the item is substantially different
11. different: unrecognizable, qualitative change such that the identity of the material is destroyed (in which case the converter becomes the owner)
11. original owner can receive damages of original property
11. accession must always account for amount of labor put into it (how much the property or labor of each has contributed to make it what it is)
11. *** Blackstone and the winemaker
11. Moore v. UC Regents
11.  plaintiff went to UCLA medical center for treatment for luekemia. defendant used plaintiffs excised cells to develop a lucrative patent (splenectomy led to research of cell line) this taps into billion dollar market. defendants never informed plaintiff of this
11. Rule: no property in excised tissues
11. policy: social value of biomedical research overrides need to expand law of conversion (wrongful exercise of someone else’s ownership rights)
12. Entitlements
12. constitutional rights
12. 5th amendment:no one shall be deprived of life, liberty, or property without due process of law
12. 14th amendment: no state shall deprive anyone of life, liberty, or property without due process of law
12. Goldberg v. Kelly
12. plaintiff receiving AFDC (aid for families with dependent children) gets benefits taken away. there is a process of review and a fair hearing post termination. plaintiff gets pre termination hearing.
12. Rule: 1) entitlement benefits are a property interest which triggers a balancing test: whether recipients interest in avoiding loss (“grievous need”) outweighs governmental interests in summary adjudication)/ balances recipient interest (having the means to survive) vs. government interest (promotion of the general welfare but also the costs)
12. policy: in person hearing benefits the uneducated.
12. consequence:  anyone could get the benefits when they file for them until they are given the hearing that will disprove
12. Board of Regents v. Roth
12.  teacher not asked to come back after a 1 year teaching post (contract equivalent) expired. no statutory basis for continued employment. no basis for liberty or property
12. no property interest in employment that is dismissed for a legal reason. therefore no procedural due process
12. Rule: in order to have statutory entitlement property (and thus procedural protections) 1) conditional benefit where if the conditions are met you are entitled to it + administrators have no discretion
12. dicta: property is not created by constitution. created by other existing sources such as state law
12.  Matthews v. Elridge
12.  plaintiff gets disability benefits taken away by administrator. procedure used: contacted Elridge to gather info about disability status, team looks at medical records, concludes ineligibility then give plaintiff letter with reasons. Elridge disputes but SSA accepts termination. similarity to Goldberg: government benefits
12. Rule: three factor balancing test 1) private interest 2) risk of erroneous deprivation of interest through the procedure and probable value of any additional or substitute procedural safeguards and 3) government interest
12. policy: this is the constitutional minimum. disability procedure less prone to error because of reliance on medical experts. change in sentiment from Goldberg?
12.  Cleveland v. Loudermill 
12.  plaintiff hired as a security guard then dismissed because he potentially lied about committing a felony on his application. plaintiff may have thought he committed a misdemeanor. he does have a property interest in his employment (statute says he can be dismissed for cause)
12.  Rule: inquiries for property interest and constitutional minimum procedure must be separate. 1) Roth test for property 2) state procedure must check up with constitutional minimums (notice, opportunity to be heard, and post termination plenary hearing)
13. Takings
13. Takings Clause (5th amendment): nor shall private property be taken for public use, without just compensation (fair market value of the property at the time of the taking, which is a constitutional minimum)
13. procedure
13. condemnation action: eminent domain is being exercised 
13. inverse condemnation action: owner is claiming that there was a taking that the government didn’t admit
13. Public use
13.  Kelo v. City of New London
13. city where plaintiffs lived was considered economically depressed “distressed municipality”. Defendant had plan to use eminent domain to confiscate property, sell it to private developers so they could revitalize the area (office space, parking lot)
13.  Rule: public use is any legitimate public purpose which relate to the governments police power to promote the health, safety, morals, and general welfare of the population. Standard of review is “rational basis” (could a rational legislator have believed the legislation serves a legitimate public purpose)
13. very deferential. everything else (how much land to take) is decided by legislature
13. Rule in concurrence: public use is any legitimate public purpose coupled with rational basis review but sometimes scrutinize more than rational basis review normally permits
13. O’Connor Dissent Rule: public use is anything 1) the government owns, 2) common carrier (railroads, construction companies that build roads any private party that has to admit the public), 3) special social problems (taking prevents the public from being harmed see Berman and Hawaii
13. Thomas Dissent: public use is 1) anything the government owns, 2) common carrier (Berman and Hawaii were decided incorrectly)
13.  Berman v. Parker
13.  there was a taking in a blighted section of the D.C. metropolitan area
13. Hawaii Housing Authority v. Midkiff
13.  there was a taking to prevent unfair housing practices as a result of an oligopoly
13. Categorical Rules 
13.  Loretto v. Teleprompter Manhattan
13.  law allows cables (for television) to go through plaintiffs apartment building roof so that more people can have access to TV. this is a taking. small silver boxes installed on the roof.
13. Rule: there is a taking when there is 1) permanent physical occupation
13. no matter how big or small the intrusion is.
13. policy: landlord loses ability to exclude
13. distinction between someone occupying (Loretto) and a regulation (Hadacheck)
13.  Hadacheck v. Sebastian
13.  plaintiff buys land outside of los angeles and creates a brick making factory. area then becomes part of los angeles and city officials bought land around the area. if plaintiff cannot make bricks he loses 90% of the value of his property, regardless he gets no compensation (no taking)
13. rule: government can regulate against a public harm (noxious use e.g. nuisance) without it being a taking
13.  government doesn’t have to establish the elements of nuisance
13. Balancing Facts and Circumstances “essentially Ad Hoc factual inquiries”/ Regulatory Takings
13.  Pennsylvania  Coal v. Mahon
13.  coal company was prevented from mining underneath an owners property (causing “subsidence”) because of a statute despite there being a contract allowing the mining company to do so. statute was not a legitimate use of the police power and was thus an unconstitutional taking. 
13. Rule: regulations can constitute a taking provided that the diminution in value (destroying existing rights of property and contract) outweighs the public interest served by the regulation
13.  Penn Central Transportation Co. v. NYC
13.  terminal is made a landmark by a local commission that regulates what the owner can do with the building. plan for a 50 story development is rejected because of “landmark” status. not a taking. character of government action: landmark designation is like zoning. economic impact: we don’t consider speculative future usage. owner can still have other development plans, concessions inside the terminal. investment backed expectations: train station
13. Rule for regulatory taking: 1) economic impact of the regulation (specifically extent that regulation interferes with distinct investment backed expectations) and 2) character of the government action
13. Ruckelshaus v. Monstanto
13.  new law made it mandatory for Monsanto to disclose trade secrets to EPA for “safety data” purposes. trade secrets can be a taking. legitimate public purpose: legislating pesticides. investment backed expectations: part of doing business with the government.
13.  Lucas v. South Carolina Coastal Council (total taking)
13.  plaintiff bought land to built beach front homes but couldn’t because of beachfront management act. regulation made property valueless.
13. Rule: regulation constitutes a total taking if 1) it denies an owner all economically viable use of his land
13. policy: worry that legislator is trying to backdoor public goods at the expense of a private individual 
13. exception: proscribed use interests were not part of his title to begin with
13. stupid staffer problem: coming up with a public benefit is too easy
13.  Palazzolo v. Rhode Island
13.  plaintiff buys 20 acres on salt marshes but gets denied a permit to develop land by a council created to protect the wetlands. property value went from $3.15 million to $200,000 (94% reduction).
13. Rule: when Penn central factors are applied a previously existing regulation can negate a reasonable investment backed expectation but is not dispositive (background principles from Lucas)
13.  Tahoe Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency
13.  due to an agency regulation there is a 32 month moratorium on all development. did not preserve penn central argument but likely would have won. not a taking. 
13. Rule: temporary deprivation cannot be a total taking under Lucas
13. denominator problem: you can stretch out time to make anything permanent just like you can stretch size to make property valueless
13.  consequence: harder to bring Lucas arguments 
13. Exactions
13. ways for municipalities to put costs on the developer (e.g. cost of utilities, public services)
13. purchase price paid by landowners comes with these things. in this way municipalities can make permits available conditionally to avoid raising taxes (worry of abuse of power)
13.  Nollan v. California Coastal Commission
13.  plaintiffs wanted to tear down beach front bungalow and build a new house. local commission agrees to grant permit for rebuild if plaintiffs agree to an easement on the property allowing pedestrians beach access. commission says there is a “psychological barrier” to beach. commission could’ve legally denied the permit. without the qualitative relationship this was an unconstitutional taking. 
13. problem in logic: you can exclude the whole but you can’t regulate it
13.  Rule: judicial scrutiny  for exactions: 1) original purpose of regulation must have a strong qualitative relationship (nexus) with the exaction
13. policy: singling out issue
13.  Dolan v. Civ of Tigard
13.  plaintiff (owner of a plumbing store) wanted to build more office space and a parking structure. in exchange for the permit the city wanted redevelopment of a path to decrease congestion. this exaction was missing the quantitative element (exaction wasn’t related enough to the development plan).
13. Rule for exactions: Nollan Rule + “rough proportionality” analysis that quantifies relationship between the purpose of regulation and the exaction. 

