Definitions

For purposes of this exam, the following terms shall be defined as follows:

 “Family Code” shall mean the California Family Code, as amended. 
“Probate Code” shall mean the California Probate Code, as amended.
“Community Property” shall mean all property, excluding Separate Property (as defined below), acquired during the marriage from the labor and efforts of either spouse.
“Separate Property” shall mean all property owned by one (1) spouse before the marriage or inherited by one (1) spouse during the marriage by gift, will, or inheritance, which includes any rent or profits from such property.
Common Law:

A. Traditional Common Law: Traditionally at common law, marriage resulted in a single, unified, property interest with most incidents of ownership belonging to the husband.
B. Reform of Common Law: As time progress, there was a change in marriage whereby each spouse was treated separately, meaning each spouse was an individual owner of all the property
When a Gift is Not Separate Property:

A. Downer v. Bramet: The Downer Court found that the employer’s gift of the ranch to the husband was not Separate Property because the husband had theoretically received it in exchange for consideration.  See Downer v. Bramet.  While the husband paid no actual consideration for the gift, there was no personal relationship between the husband and the employer, leaving the only possibility for receiving the gift as compensation for the husband’s skill and effort while employed.  See id.  Consequently, the gift was attributable to the husband’s work during marriage, which would cause such gift to be classified as Community Property.
Wills:

A. Community Property: Community Property upon death of one spouse can be divided differently depending on whether the passing spouse had a will.  If there is a will, the passing spouse can devise his or her one half (1/2) interest in the Community Property.  However, in absence of a will, the surviving spouse is entitled to all of the Community Property.
B. Separate Property: Separate Property upon death of the spouse who owned such property may be divided differently depending on if the decedent had a will.  Without a will, the surviving spouse’s heirs will split the Separate Property with the surviving spouse.  If there is only one (1) heir, the separate property is split fifty-fifty (50/50) with the surviving spouse.  If there is more than one (1) heir, the heirs receive two-thirds (2/3) while the surviving spouse receives one-third (1/3) of the decedent’s Separate Property.  Conversely, if there is a will, the decedent can devise one hundred percent (100%) of his or her separate property to whomever without interference from the surviving spouse.
Characterization:

A. Community Property Presumption (During Marriage): Presumption is that property acquired during the marriage and is untitled or titled in one spouse’s name is Community Property, but the spouse claiming it is Separate Property can rebut the presumption by tracing the funds used to acquire such property to a Separate Property source.  The burden of proof is always on the spouse seeking to rebut the presumption.
B. Intentions: Intentions have some effect on the general rules.  Accordingly, we must look to see if there are any agreements that would invoke a valid transmutation.
C. Titles: Contrary to what many assume, putting a title in one spouse’s name during marriage does not by itself change the characterization of the property.
Transmutations: A transmutation is the process of changing property from one characterization to another.  However, the rules respecting transmutations vary depending on when the transmutation occurred.
A. Transmutation (Pre-1985): Before 1985, transmutations could be effectuated orally or implied by conduct, making it very difficult to prove in divorce cases in contrast to death cases where only one spouse can testify.  Additionally, case law is quite murky on transmutations pre-1985.  In Estate of Rafael, the court found that no transmutation occurred because the husband lacked the intent to transmute his Separate Property when the wife testified that they were partners, filed joint taxes, and the husband stated all property was shared.  In Marriage of Lucas, the court found silence induced a valid transmutation where the husband did not object to the wife putting title and registration of the motorhome in her name.  In Marriage of Jafeman, which in my opinion is better case law, the court denied transmutation when the wife testified that the husband said “our property” because it did not show he intended to transmute the house to Community Property.
B. Transmutations as of 01/01/1985: On January 1, 1985, the state legislature put into action Family Code §852(a), which provides, “a transmutation of real property or personal property is not valid unless made in writing by an express declaration that is made . . . by the spouse whose interest . . . is adversely affected.”  (emphasis added).  It should be noted that the transmutation is not retroactive, thereby not applying to transmutations before January 1, 1985.  See Family Code §852(c).
a. Express Declaration and Understanding:  The statute’s “express declaration” requirement means that the spouse whose interest is adversely affected must be aware that he or she is transmuting the property.  See Family Code §852(a).  Courts have stated that no magic words are necessary, but the written express declaration should convey that the adversely affected spouse is giving up his or her interest in the property.  See Marriage of Barneson (holding a husband’s statement “I transfer” was insufficient because it did not establish that he understood he was giving up his interest in the stock); see also Estate of MacDonald (holding there “I hereby consent to the above designation of the trust” was insufficient because it did not show he understood the effects of his actions).
b. Extrinsic Evidence: Extrinsic evidence is not permitted to prove transmutation, only the written document can display the adversely affected party’s intent.  See Marriage of Campbell (excluding the use of an oral agreement as evidence to support a transmutation).
c. Partial Performance: Partial performance is not an exception to the express writing requirement articulated in Family Code §852(a).  See Marriage of Benson (finding that a husband cannot rely on partial performance to rescind a valid transmutation when it was in exchange for an oral agreement and he performed his end of the bargain).  Instead, a spouse harmed under these set of facts could sue for breach of fiduciary duty for taking an unfair advantage.  See Marriage of Benson; see also Family Code §721(b).
i. Breach of Fiduciary Duty:  A spouse can sue the other spouse for breach of fiduciary duty where the breaching spouse took an unfair advantage of the other.  See Family Code §721(b) (“[N]either [spouse] shall take any unfair advantage of the other.”).
d. Transmutation by Will: A statement in a will is not admissible to show transmutation in divorce proceedings, but it is admissible in a probate proceeding.  The reasoning lies in the fact that a will is not enforceable until the death of a spouse, meaning such spouse can change will up until he or she passes.  Additionally, a spouse obviously would not have intended the transmutation if he or she was getting a divorce.
i. Living Trusts:  Living trust are admissible in divorce proceedings to show transmutation because a living trust is effective at the moment it is signed.
e. Third Party Acquisitions: Interspousal and third-party transactions are not immune from Family Code’s §852’s transmutation requirements.  See Marriage of Valli (holding there is no transmutation into Separate Property where the husband buys a life insurance policy with Community Property funds but puts the policy in his wife’s name).
f. Gift Exception to Transmutation, Family Code §852(c): A gift between spouses does not have to be in express writing if the gift is: (1) clothing, wearing apparel, jewelry, or other tangible article of personal nature; (2) is used solely or principally by the spouse to whom the gift is made; and (3) not substantial in value taking into account the circumstances of the marriage.  See Family Code §852(c).
i. Marriage of Steinberger: A husband’s purchase of an expensive ring with Community Property for wife’s anniversary did not fall into the Family Code §852(c)’s gift exception because the ring was expensive failing “not substantial in value” requirement.  See Marriage of Steinberger.  The key is to look at how much the married couple spends and earns to determine whether a purchase is substantial in value.  See id.
Presumptions:

A. Community Property Presumption (During Marriage): Presumption is that property acquired during the marriage and is untitled or titled in one spouse’s name is Community Property, but the spouse claiming it is Separate Property can rebut the presumption by tracing the funds used to acquire such property to a Separate Property source.  See Marriage of Ettefagh (finding the husband rebutted the Community Property presumption for real property by tracing his ownership interest back to gifts from his dad).  The burden of proof is always on the spouse seeking to rebut the presumption.
B. Possession Presumption: For long-term marriages, generally ten (10) or more years in length, is property is possessed during marriage but cannot be traced, the Community Presumption will apply.  See Lynam v. Vorwerk (holding that a long-term marriage was sufficient to give rise to the possession presumption to a joint bank account was Community Property).
a. Short Marriage (Reverse Presumption):  However, in short-term marriages, property possessed during marriage may not give rise to the Community Property presumption.  See Fidelity v. Mahoney (finding a two-month marriage was insufficient to raise the possession presumption for whom is entitled to life insurance from an aircraft accident).  It should also be noted that in short-term marriages, the presumption is reversed, meaning we presume Separate Property, and the burden is the challenging spouse to rebut the presumption.
C. Married Woman’s Special Presumption (Pre-1975): The married woman’s special possession is a Separate Property presumption that only applies to property acquired before January 1, 1975.  The presumption applies when property, by written instrument, is titled in the wife’s name.  Pre-1975, the husband was the manager and controller of Community Property, hence putting title in the wife’s name would signify a gift of the Community Property to her as Separate Property.  This presumption is more favorable to the wife probate cases because the husband can orally rebut the presumption (Family Code §852(a) is not retroactive) by stating he never intended the gift.
D. Apportionment: If property is purchased with both Separate Property and Community Property funds, then upon divorce, such property must go through apportionment, allocating the property in accordance with each spouse’s interest.  Additionally, property that appreciates during the marriage must also be apportioned in proportion to the contributions from each source of the funds.
a. Example:  Painting costed $100k was purchased with $50k SP (W’s) and $50k CP and now it is worth $300k (appreciation).
i. Appreciation Example: We know the split before appreciation was 50/50, as such, the appreciation the split is $150k and $150k.  However, because W also gets half of CP, she gets a total of $225k and H gets $75k.
Characterization When Title is in One Spouse’s Name

A. Titled in One Spouse’s Name:  When property is titled in one spouse’s name, it is the funds that control the ownership interest, not name on the title.  The Community Property presumption still applies, meaning the property is presumed Community Property upon divorce.  See Marriage of Ettefagh.  However, the Separate Property proponent can rebut the presumption under a preponderance of evidence standard by tracing the purchase to a Separate Property source or proving a valid transmutation.  See id.
Joint Title Characterization:
A. Two-step Analysis for Jointly Title Real Estate:  
a. First, what is the characterization of the property (cannot rebut by tracing must be by agreement)?
i. Remember this TITLE PROPERTY. So, determine CP, SP or both SP/CP.
ii. CANNOT REBUT by tracing with funds. ONLY AGREEMENTS and TITLE.
b. Second, what is the remedy to a separate property contributor (reimbursement, Lucas apply)?
i. ONLY go to this step if step 1 is determined to be ALL COMMUNITY PROPERTY
B. Community Property Presumption for Joint Titles, Family Code §2581: “For the purpose of division of property on dissolution of marriage . . . property acquired by the parties during marriage in joint form, including property held in tenancy in common, joint tenancy, or tenancy by the entirety, or as community property, is presumed to be community property.”  Family Code § 2581 (emphasis added).
C. Lucas Rule, Pre-1984: Named after a case that had a significant effect on the California legislature, the Lucas rule applies to acquisitions of real property prior to 1984.  See In re Marriage of Lucas.  First, jointly held title is presumed Community Property at divorce but can be rebutted by an oral, written, or implied agreement to the contrary.  See id.  However, per Marriage of Hilke, the retroactivity of Family Code §2581’s writing requirement is applicable (ONLY if Joint Tenancy Right of Survivorship).  Second, when there is Separate Property contributor to the jointly title property, but such property is characterized as only Community Property, the Lucas rule presumes that the Separate Property contributor made a gift to the community, barring reimbursement unless there is a reimbursement agreement in effect.  See id.
a. In re Marriage of Lucas: In 1968, a wife pays the down payment using Separate Property while taking a loan out for the remaining balance in both their names.  The loan is Community Property, and the title was taken as joint tenancy.  Wife pays for $3k in improvements using Separate Property and the rest is Community Property.  The Lucas Court finds that the property is Community Property since it was jointly titled.  Further, the Lucas Court presumed the Separate Property contribution was a gift with no right to reimbursement because there was no reimbursement agreement.
D. Anti-Lucas, 1984 (Joint Tenancy Only): In response to its disagreement with the Lucas decision, the California legislature passed the Anti-Lucas statutes Family Code §§2581 and 2640 (previously Civil Code statutes) in 1984, which requires a written agreement to rebut the Community Property Presumption for joint tenancy and provides a Separate Property contributor an automatic reimbursement right unless there is a valid written agreement waiving such right.  See Family Code §§ 2581(b), 2640(b). 
a. Appreciation Limitation:  However, the automatic reimbursement right is limited to the amount of Separate Property contributed, meaning that reimbursement will not increase in proportion to the appreciation in value of the property.  See Family Code §2640(b).  As such, appreciation is split fifty-fifty (50/50) as Community Property.
b. Joint Tenancy ONLY: An unintended result of the California legislature’s change was that it only applied to joint tenancies, leaving tenancies in common and Community Property still subject to the Lucas rules until 1987.
E. Anti-Lucas, 1987 (TIC & CP Application): Because of the California legislature’s unintended result of other forms jointly titled property besides joint tenants (i.e., Community Property and tenancies in common) being still subject to Lucas from 1984 to pre-1987, the legislature amended the Family Code (previously Civil Code), starting in 1987, for all forms of jointly titled property to require a writing to rebut the Community Property presumption.  Additionally, it should be noted that automatic right to reimbursement (per Family Code §2640(b)) went into effect for all joint tenancies in 1984.
Retroactivity:

A. Retroactivity (Unfair Surprise Test): “[A]s a general rule, future changes to Family Code apply retroactively” unless it violates due process by substantially impairing a vested right.  See Family Code §4(c); see also Marriage of Fellows, 39 Cal. 4th 179 (2006).  A law impairs a vested right when it results in an unfair surprise to the adversely affected spouse.
a. Ex (Written Agreement): Can Anti-Lucas be retroactively applied to divorce cases before 1984?  No, because it would violate a substantial right of the adversely affected spouse by requiring a written agreement in contrast to the oral agreement as previously required pre-1984.
b. Ex (Right of Survivorship): Can Anti-Lucas written agreement requirement be retroactively applied to a joint tenancy with right of survivorship for a divorce after 1984 when the property was acquired before 1984.  Yes, the right of survivorship is a contingent right depending on a death.  As such, the retroactivity does not impair a substantial right.
Improvements:

A. Improvement Reimbursement, Family Code §2640(c): “A party shall be reimbursed for the party's separate property contributions to the acquisition of property of the other spouse's separate property estate during the marriage, unless there has been a transmutation in writing . . . or a written waiver of the right to reimbursement.”  Family Code §2640(c) (emphasis added).  Moreover, the reimbursement shall “be without interest or adjustment for change in monetary values and may not exceed the net value of the property at the time of the division.”  See id.
a. Ex 1:  One spouse uses his or her SEPARATE PROPERTY to improve the OTHER spouse’s SEPARATE PROPERTY.
i. Pre-2005: Before 2005, a Separate Property contributor to his or her other spouse’s Separate Property was barred from reimbursement because of the rebuttable presumption that such contributor gave a gift.  However, the presumption could be rebutted with evidence that the Separate Property was not a gift, such as an agreement.  See Dunn v. Mullan, 211 Cal. 538 (1931).
1. Oral or Written Agreement: If the contribution was before 1985, then the agreement could be oral, implied, or written.  However, beginning in 1985, there must be a written agreement or waiver of reimbursement.  See Family Code §2640.
ii. 2005 and On: Beginning in 2005, a Separate Property Contributor has a right to reimbursement for improving the other spouse’s Separate Property.  See Family Code §2640(c).  However, there is no right to interest or appreciation.  See id.
1. Written Waiver:  A spouse can contract out of the right reimbursement, but it must be done by written waiver of his or her right or by stating the Separate Property is a gift.  See id.
2. Retroactivity: The rule is unclear on whether Family Code §2640(c) is retroactive; however, it is likely that retroactivity is barred like Family Code §2640(b) as only applying upon January 1, 2005.
b. Ex 2: One Spouse uses COMMUNITY PROPERTY to improve the OTHER spouse’s SEPARATE PROPERTY.
i. Pre-1975: Before 1975, the husband was a manager and controller of the Community Property, so if he used Community Property to improve the wife’s Separate Property, this was deemed to be a gift with no right of reimbursement unless there is reimbursement agreement.  See Marriage of Warren.
ii. 1975-2001: From 1975 to 2001, each spouse was in the same position as enjoying a separate but full ownership of all of the Community Property.  Accordingly, we assume that any Community Property Contribution by one spouse to the other’s Separate Property is a gift unless there is a written agreement (i.e., reimbursement agreement) to the contrary.
iii. 2001: Starting 2001, the Community Property enjoys an automatic right to reimbursement but does not receive any interest or appreciation, meaning we no longer presume a gift.  See Marriage of Wolfe, 91 Cal. App. 4th 962 (2001) (finding the community was entitled to reimbursement for the paying taxes on the husband’s Separate Property).
c. Ex: One spouse uses COMMUNITY PROPERTY to improve HIS OR HER OWN SEPARATE PROPERTY.
i. Pre-1975: Before 1975, the husband was a manager and controller of the Community Property, if he used Community Property to improve his own Separate Property, the Community Property was entitled to reimbursement unless the wife consented to the use of Community Property funds.  The wife’s consent can be oral, implied, or written during this period of time.  “[W]hen a husband exercises [managerial] power so as to effect the improvement of his own separate property,” reimbursement to the Community Property is necessary to avoid “constructive fraud.”  Marriage of Jafeman, 29 Cal. App. 3d 244 (1972).
ii. After 1975: From 1975 to 2001, each spouse was in the same position as enjoying a separate but full ownership of all of the Community Property.  Accordingly, if either spouse uses Community Property for his or her own benefit, the Community Property is entitled to reimbursement unless the other spouse consented to the use of Community Property funds.  Consent must be in writing.
iii. 2001: From 2001 on, case law is quite murky on whether on what the law is when one spouse uses Community Property to improve his or her own Separate Property.  Recent cases are based on the idea that a spouse, at divorce, would expect reimbursement even if that spouse consented at the time.  While older cases provide reimbursement only when there is a breach of trust, providing the spouse who did not breach with option of the greater of the amount spent or the appreciation in value added.  See Marriage of Warren, 28 Cal. App. 3d 777 (1972) (“[Injured spouse] is entitled to either the amount expended or the value added—whichever is greater, so that there will be no benefit from the breach of trust.”).
New Joint Title at Death:

A. Community Property w/ Right of Survivorship, Civil Code §682.1: Enacted on July 1, 2001, a Community Property with Right of Survivorship is created when “expressly declared in the transfer document.”  See Civil Code §682.1.  Community Property with Right of Survivorship is presumed to be Community Property at divorce (each spouse get half) and is presumed to be joint tenancy at death (surviving spouse gets full property by right of survivorship).
a. Favorable Tax Treatment: A key benefit to the Community Property with Right of Survivorship is the favorable tax treatment.  Under this designation, the entire property enjoys the step basis to fair market value and is treated as if there is no gain or appreciation on the death of one spouse, meaning no taxable gains.  Whereas under a joint tenancy designation, upon the death of a spouse, half of the property enjoys a stepped basis to fair market value, meaning the other half is taxed on the gains or appreciation.
Presumptions Regarding Joint Tenancy at Death:

A. Death Presumption:  Upon death, courts hold that the presumption follows title and cannot be rebutted by tracing to Separate Property funds because the decision to jointly title property is an affirmative act by both parties made after using Separate Property.  To rebut this presumption, there must be an agreement between the parties that the property is not a joint tenancy, similar to a transmutation agreement per Family Code §852(a), (e).  However, a statement in either spouse’s will alone is insufficient.  See Estate of Levine, 125 Cal. App. 3d (1981).
a. Oral v. Written Agreement:  If the agreement was made before 1984, it can be oral, implied, or in writing.  If after 1985, the agreement can only be in writing in the deed (per Family Code §2581(a)) or separate written agreement (per Family Code §2851(b)).
Jointly Held Titles When One Spouse Dies During Divorce Proceedings:

A. One Spouse Dies DURING Divorce Proceeding but AFTER Divorce was GRANTED (Before 2001):  A complex issue occurs when one spouse dies after the divorce was granted but before the property issues were resolved.  However, because divorce was granted before the death, this is a divorce case, not a death case.  See Marriage of Hilke.  Accordingly, the Community Property presumption (per Family Code §2581, previously Civil Code §4800.1) can only be rebutted by an agreement between the parties to the contrary.  Moreover, an agreement in a will is insufficient. See Marriage of Levine, 125 Cal. Appl. 3d (1981).
a. Oral v. Written Agreement:  If the agreement was made before 1985, it can be oral, implied, or in writing.  See Marriage of Lucas.  However, if the property is a joint tenancy, the retroactivity of Family Code §2581’s writing requirement can be retroactively applied.  See Marriage of Hilke.  If after 1984, the agreement can only be in writing in the deed (per Family Code §2581(a)) or separate written agreement (per Family Code §2851(b)).
b. After 2001, Probate Code §5601:  Under Probate Code §5601, divorce automatically severs joint tenancy, meaning the right of survivorship is no longer applicable.  Rather, the designation converts to a tenancy in common, allowing each spouse to will away their respective share.  See id.
B. One Spouse Dies AFTER the petition for dissolution was filed but BEFORE the divorce was granted:  Timing is always an important aspect under California law.  In the event that spouse petitions for dissolution but died before the divorce was granted, the court treats such as a death case, not divorce.  See Estate of Blair.  Unlike divorce, the property is apportioned in accordance with its title.
a. Estate of Blair:  Husband and wife buy a house and title as joint tenancy with right of survivorship.  See Estate of Blair.  The couple separates but do not officially divorce.  See id.  During separation, the wife rewrites her will, leaving her estate to her sister.  See id.  Because death ended the marriage, and not the divorce, the join tenancy’s right of survivorship applies, meaning the husband gets all of the property.
i. Good Lawyering: Before a divorce is finalized, during the period of separation, a good lawyer would inform a spouse to unilaterally sever the joint tenancy, creating a tenancy in common that will allow such spouse to will their portion of the property.
Commingled Bank Accounts:

A. Commingling:  Commingling is the situation when both Community Property and Separate Property funds have been deposited into on bank account.  However, depending on how the funds were used, different sets of rules and presumptions apply.
a. Family Expense Presumptions: When funds are used for family expenses, the Family Expense Presumptions apply.  First, commingling creates that the presumption that Community Property funds are used to pay family expenses, but once the Community Property funds are exhausted, the Separate Property funds are deemed used for family expenses.  Second, using Separate Property funds does not give the Separate Property contributor a right to reimbursement unless a reimbursement agreement.  The rationale is the duty of the spouses to support each other during the marriage.  Family expenses are things that are consumed, such as food, rent, vacations, medical care, and dental care.
b. Acquisitions from Commingled Accounts: When property is purchased from a commingled account during marriage, the Community Property presumption is applicable.  However, the Separate Property proponent can rebut the presumption by tracing.  There are a few methods for tracing.
i. Total Recapitulation:  First, the Total Recapitulation Method allows a Separate Property proponent to trace by showing the community expenses were greater than the community income over the length of the marriage.  This method is favorable by the Separate Property contributor.  Yet, courts do not use this method anymore because property should be characterized at the time of acquisition, not at the end of marriage.
1. Exception:  Only when, through no fault of the Separate Property spouse, the Separate Property proponent cannot prove the balance of income and expenditures at the time the asset was acquired.  The Total Recapitulation Method can be used.  No fault can mean records were destroyed due to natural disaster, such as fire, earthquake, or another event.  But with records being digital nowadays, this exception seldomly comes into play.
ii. Exhaustion Method:  Second, the Exhaustion Method allows a Separate Property proponent to trace by showing that community expenses were greater than the community income at the time the property was acquired.  The idea is that if Community Property funds were exhausted, then Separate Property funds must have been used.
iii. Direct Tracing Method: Third, the Direct Tracing Method allows a Separate Property proponent to trace by providing documentary and testimony evidence to show Separate Property funds were actually used to acquire the property.  The Separate Property proponent must show there were Separate Property funds and that there was a “disposition” of those funds.  See Estate of Murphy (holding the Separate Property proponent must have evidence of a link between the Separate Property expenditures and the source of the funds).  This method is favorable by the Separate Property proponent because Community Property could still be left over in the account.  However, such proponent has the heavy burden of proof of showing a detailed schedule of funds coming in and funds going out and explanation of how and why they were used.  See Marriage of Frick; see also Marriage of Mix.
1. Marriage of Frick (Unsuccessful Showing): The court held the husband did not satisfy his burden by showing contemporaneous deposits and payments and that he intended Separate Property to be used because it did not show the full picture of the activity in the account at the time the payments were made.  See Marriage of Frick. 
2. Marriage of Mix (Successful Showing): The California Supreme Court held the wife did satisfy her burden by introducing a financing schedule, which itemized each source of Separate Property, each expenditure, all of the balances, and that Separate Property was generally always in excess in comparison to Community Property in addition to testimonial evidence.  See Marriage of Mix.
c. Death – Joint Bank Accounts (Tracing):  At death, the contributions to bank accounts of married persons are presumed to be Community Property but can be rebutted by tracing to Separate Property.  See Probate Code §5305; see also Estate of Murphy.
Educational Degrees:

A. Educational Degrees: Educational degrees are not property because it cannot be sold, transferred, assigned, or inherited.  Nor can degrees be divided at divorce or willed away upon death.  Thus, the question becomes how do we apportion the expenses incurred by one spouse in pursuit of an educational degree?
a. Loans (Assignment): Educational loans are assigned to the spouse who incurred such loan.  In essence the rule becomes the one who gets the diploma, gets the loan.  Moreover, it does not matter when the loan was incurred.  The court has a lot of discretion with assignment of the loan and may reduce or modify “in the interest of justice.”
b. Education Expenses (Reimbursement): The community is entitled to reimbursement for any contributions to the cost of the education.  Contributions include payments for education, training, repayments of the educational loan, tuition, school fess, books, supplies, and maybe transportation.  However, excluded from contributions are ordinary living expenses because these are incurred irrespective of whether the spouse attends school.  The reimbursement amount is equivalent to the amount spent plus the legal interest rate of ten percent (10%) per year.  The Court has a lot of discretion with reimbursement and can reduce or modify this amount “in the interest of justice.”
i. Reimbursement Limitation (Substantial Enhance Earnings):  Reimbursement is only available when the education or training substantially enhances the earning capacity of the spouse seeking education.  See Marriage of Graham (holding no reimbursement where the husbands earning capacity from the law degree was speculative because he was still in law school).  There are two showings a spouse seeking reimbursement must show: (1) the education was to substantially enhance the earning capacity, and (2) the spouse’s earning capacity is actually enhanced.
1. Length of Marriage Reimbursement Limitation: Marriages of ten (10) years or longer after the spouse gets an education degree creates the presumption that the community has substantially benefitted from the degree, meaning reimbursement is barred.
2. Less than 10 years: Marriages less than ten (10) years demonstrates that the community has not substantially benefitted from the degree, entitling the community to reimbursement.
Community Businesses and Professional Practices:

A. Community Businesses:  If a spouse acquires a business or professional practice (or an interest in a business or professional practice) is acquired during marriage, that business or practice is Community Property, entitling the community to the tangible property and intangible property (i.e., goodwill).  Per California Business & Professions Code §14100, goodwill is “the expectation of continued patronage.”  In particular, goodwill is customer loyalty, the businesses’ reputation, and the value placed on the probability that the business will continue to exist and be successful.
a. Who Can Possess Goodwill:  Goodwill is recognized in both businesses and professional practices, such as a license financial advisor’s book of business or a lawyer’s or doctor’s practice.  However, celebrities cannot have goodwill because a celebrity’s reputation cannot be sold nor divided upon divorce.  Moreover, the celebrity is “a person doing business,” not a “business.”
b. How to Value Goodwill:  There are two main methods for valuing goodwill, the Market Analysis Method and the Capitalization Method.  Additionally, it should be noted that goodwill cannot be calculated by any method that takes into account the post-marital efforts of either spouse because the value must be at the time of divorce.
i. Market Analysis Method: Under the Market Analysis Method, we calculate value by determining what a potential buyer would pay for the community business if it was sold at the time of divorce and subtract the tangibles.  In short, the formula is: Goodwill = value of business – the tangibles.
ii. Capitalization Method: Under the Capitalization Method, we calculate the net income from the professional practice for one year subtracted by a reasonable salary for a professional of comparable experience and multiple it by a multiplier.  This method projects how successful the business is going to be based on how successful it has been in the past year.  In short, the formula is: Goodwill = net income – reasonable salary x multiplier.
Separate Property Businesses:

A. Separate Property Business: If a spouse owns a business before marriage or starts it during marriage using Separate Property funds, the business is Separate Property, entitling the Separate Property spouse to the rents, issues, and profits from such business.  The Separate Property business remains Separate Property even though the other spouse expends efforts on it during marriage.  However, in long marriages where most of the wealth comes from the Separate Property business, the community may be entitled to part of the increase in value of the Separate Property business.  There are two methods for calculating the value the community is entitled premised in case law.
a. Pereira Approach:  The Pereira Approach, favored by the community, is used when the increase in value of the Separate Property business is attributed to the community’s effort, meaning the time and effort of one of the spouses created in the increase in value.  Under this approach, the Separate Property business owning spouse gets a fair rate of return on its Separate Property investment, which is seven percent (7%) before 1955 and ten percent (10%) after such year, multiplied by the number of years married.  The remaining excess becomes Community Property (ultimately divided in half).
b. Van Camp Approach: The Van Camp Approach, favored by the business owning spouse, is used when the increase in value of the Separate Property business is attributed to something other than the community effort.  Generally, this includes economic and market conditions that build value without the skill or talent of the Separate Property spouse.  Under this approach, the community gets the reasonable value of the business owning spouse’s services (salary) minus community expenses multiplied by the number of years married.
c. Hybrid Approach:  When the value of the business increased some years by the efforts of the community and some years by something else, courts have applied a hybrid approach, switching between the Pereira and Van Camp approaches.  See In Marriage of Brandes, 239 Cal. App. 4th 1461 (2015).
i. In Marriage of Brandes: Court applied the hybrid approach where 1986 to 1991 was under the Pereira and 1992 to 2004 was under Van Camp. Wife took $3.6 million under Pereira period and nothing under Van Camp because “the community had already been substantially compensated for his services.”  See In Marriage of Brandes, 239 Cal. App. 4th 1461 (2015).
Management and Control of Community Property:

A. Management and Control of Community Property: “[E]ither spouse has the management of the community personal property . . . with like absolute power of disposition, other than testamentary, as the spouse has of the separate property estate of the spouse.”  Family Code §1100(a) (emphasis added).  This law is retroactively applied to property earned, acquired, or attained before 1975.
a. Limitations:
i. Bank Accounts: Bank accounts in one spouse’s name can only be accessed by the spouse whose name is on the account, placing control solely in such spouse.  See California Financial Code §851.  However, a spouse can obtain a court order to have his or her name added to bank account.  See Family Code §1100.
ii. Family Dwelling: A spouse must get written consent of the other spouse before selling, conveying, or encumbering a Community Property “family dwelling,” including furniture, furnishings, and fittings.  See Family Code §1100(c).  Written consent is also required for community personal property, such as the clothing of the other spouse or minor child.  See id.  If a spouse does not obtain the written consent, the encumbrance is void, and the creditor must return any item the creditor took to satisfy the encumbrance.
iii. Third-party Gifts: A spouse must get written consent of the other spouse before he or she disposes of community personal property for less than fair and reasonable value.  See Family Code §1100(b); see also Estate of Bray (holding the wife was entitled to half of the gifts a husband made son from the previous marriage because the wife did not consent to such gifts).  If a spouse does not obtain written consent the  spouse who did not consent can: (1) if during the marriage, ratify the gift or revoke the gift by suing to recover all of the property for the community; or (2) if after the death of the donor spouse, ratify the gift or void the gift up to half of its value.  See Fields v. Michael (finding a wife could sue her ex-husbands estate and the gift recipients for the gifts he gave during the marriage without her consent that were already spent).
iv. Community Businesses: For community businesses, the control belongs to the spouse who operates or manages the business, meaning such spouse can make the business decisions in ordinary course of business.  See Family Code §1100(d).  However, prior “written notice,” not consent, by the other spouse is required for “any sale, lease, exchange, encumbrance, or other disposition of all or substantially all of the personal property used in the operation of the business.”  See id.  Even if a spouse fails to give “written notice,” the transaction is still valid.  See id.  However, a spouse may sue for breach of fiduciary duty under Family Code §721. (Note: if the managing spouse sells the business and there is no monetary loss, it can be hard to argue that the other spouse’s interests were harmed).
b. Failure to Abide Written Notice or Written Consent Requirement: If a spouse fails to receive written notice or written consent from the other spouse, then the spouse who did not receive notice or consent can sue for breach of fiduciary duty.  See Family Code §721(b).  Such section, “imposes a duty of the highest good faith and fair dealing on each spouse, and neither shall take any unfair advantage of the other.”  See id.
Management and Control of Community Real Property:

A. Management & Control of Real Property: “[E]ither spouse has the management and control of the community real property, . . . but both spouses, either personally or by a duly authorized agent, must join in executing any instrument by which that community real property or any interest therein is leased for a longer period than one year, or is sold, conveyed, or encumbered.”  Family Code §1102(a) (emphasis added).
a. Encumbrances by ONE SPOUSE: If one spouse encumbers the real property without the other spouse joining in executing the instrument, the encumbrance is void but the community still owes the debt.
b. Bona Fide Purchaser: If title is held in one spouse’s name and such spouse sells the real property to a bona fide purchaser without the other spouse joining in executing the instrument (per Family Code §1102(a)), the unexecuting spouse can void the sale, but the community must pay the bona fide purchaser back.
i. Appreciates or Depreciates in Value: If property has increase in value, the community must now pay the new value to make the buyer whole.  If the property decreases in value, the approach is split, some courts decrease the value owed accordingly while the majority gives the buyer back the full value.
Management and Control: Fiduciary Duties:

A. Fiduciary Duty:  Each spouse owes the other spouse the fiduciary duties contained in Family Code §721 and Family Code §1100(e).  These fiduciary duties require: (i) the highest good faith and fair dealing; (2) that neither spouse shall take any unfair advantage of the other; and (3) the same rights and duties as nonmarital business partners.  See Family Code §§ 721, 1100(e).  These duties continue after separation until final distribution of assets upon divorce.
a. True and Full Disclosure: Per Family Code §1100(e), each spouse has a duty to provide “full disclosure to the other spouse of all material facts and information regarding the existence, characterization, and valuation of all assets” regarding any Community Property transaction.  
i. Upon Request or Demand: Before 2001, the duty to disclose was only imposed “upon request” of the other spouse.  Starting in 2001, each spouse has an affirmative duty to disclose “without demand.”
ii. Impairment or Decrease in Value Requirement: The failure to disclose is only a breach of the fiduciary duty if it results in an impairment, meaning a decreased value the non-breaching spouse’s half-interest in the Community Property.
b. Accounting/Books (Access): Each spouse shall have a duty to provide access to the books kept regarding a transaction, such as business records, bank accounts, retirements, bills, and other information.  However, the fiduciary duties are not “intended to impose a duty for either spouse to keep detailed books and records of community property transactions.”  Family Code §721.
c. Duty of Care: Each spouse shall refrain from grossly negligent, reckless, or intentional conduct, or a knowing violation of the law.  See Beltran (holding a husband had to reimburse the community for forfeiting his pension due to a criminal conviction); see also Stitt (holding a wife was solely responsible for attorney’s fees to defend against embezzlement charges because her actions were intentional and knowing).  Note: You do not violate your fiduciary duty if you get sued and you have to use Community Property to defend against that suit.
d. Unfair Advantage: Family Code §721(b) “imposes a duty of the highest good faith and fair dealing on each spouse, and neither shall take any unfair advantage of the other.” (emphasis added).  If one spouse is advantaged by a transaction, a presumption arises that the advantaged spouse exercised undue influence over the other spouse.
i. Rebutting the Presumption: The burden of proof is on the advantaged spouse and her or she can rebut the presumption by establishing: (1) the transaction was freely and voluntarily entered into; (2) with full knowledge of all the facts; and (3) with a complete understanding of its effects.  See Marriage of Mathews (holding a husband rebutted the presumption for transmuting Separate Property into Community Property by showing the wife managed all of the finances, was fluent in English, and transmuted freely and voluntarily).
1. Ex: Marriage of Lucero: The husband breached his fiduciary duty by using Separate Property funds to reinstate a pension because he knew it would deprive the wife of her Community Property interest in such pension.
2. Ex: Marriage of Delaney: The court found the breached her fiduciary duty by having her husband transmute his Separate Property into a joint tenancy with his wife because he was suffering from dementia, she was his financial advisor, and he really did not know what he was signing.
Restraints During Divorce:

A. Temporary Restraining Order (TRO): Upon being served with a divorce summons, a temporary restraining order (“TRO”)  is set in place, preventing the transfer, encumber, conceal, or dispose of any Separate Property or Community Property without the written consent of the other spouse or a court order.  See McTiernan v. Dubrow (holding a husband who sold Community property stock without written consent of the wife or court violated the TRO, which is equivalent of a breach of fiduciary duty).
a. Exceptions:  There are a few exceptions to the TRO: (1) transactions that occur in the usual course of business; (2) for the necessities of life; (3) to secure a divorce lawyer; and (4) extraordinary expenditures; however, notice of at least five (5) days is required before incurring the expenditures and must be accounted for with the court.
Remedies for Breach of Fiduciary Duty:

A. Remedies for Breach of Fiduciary Duty: In the event a spouse violates a fiduciary duty pursuant to Family Code §§ 721 and 1100, the court has a variety of remedies at its disposal to make the injured spouse whole.
a. Court Ordered Accounting: A court can require the breaching spouse to produce a detailed report of assets managed and a justification for expenses incurred.  As such, the court has a wide array of discretion to ensure the injured spouse is made whole by apportioning accordingly.
b. Court Order Adding Name to CP: The court can issue an order adding the other spouses name to the title of the Community Property held in the breaching spouse’s name to ensure it is protected.
c. Malicious and Non-Malicious Breaches: For malicious breaches by one spouse, the injured spouse shall receive one hundred percent (100%) of the value of the asset undisclosed or transferred in breach of the fiduciary duty.  See Marriage of Rossi (holding a wife that won the lottery and then sought divorce forfeited her winnings to her ex-husband by failing to disclose and actively concealing the winnings).  For non-malicious breaches by one spouse, the innocent spouse gets fifty percent (50%) of the value of the asset.  The value of the asset shall be the highest value of: (1) date of the fiduciary breach; (2) date of award by the court; or (3) date of the sale.  Additionally, the injured spouse can seek attorney’s fees and court costs. 
Creditor’s Rights:

A. Community Liability: Generally, the community is liable for a debt incurred by either spouse before or during the marriage.  See Family Code §910(a).
a. Child Support and Spousal Support (SP, then CP liable):  Child support from a prior relationship or spousal support from a prior marriage are treated as a debt incurred before the marriage, meaning it is a Separate Property debt of the spouse who incurred it, but the community may be liable.  The community is liable when the spouse who incurred such debt exhausts his or her Separate Property.  However, the community has a right to reimbursement for any Community Property funds paid.  See Family Code §915(b).
b. Shielding Community Property Earnings (Exception): A spouse can shield her Community Property earnings (salary) from a debt incurred by the other spouse before marriage by: (1) keeping his or her earnings in a separate account in his or her name only; and (2) no commingling those earnings with other Community Property. 
B. Separate Property Liability: “The separate property of a married person is liable for a debt incurred by the person before or during marriage.”  Family Code §913(a).  Additionally, “the separate property of a married person is not liable for a debt incurred by the person's spouse before or during marriage.”  Family Code §913(b)(1) (emphasis added).
C. Both Community Property & Separate Property Liable: A married person is personally liable, meaning both Community Property and Separate Property can be reached, for . . . 
a. Common Necessaries of Life: the common necessaries of life while spouses are living together or apart.  The “common necessaries of life” include food, medical care, rent, clothing, and other essential things.  The court will apply the debt to the spouse based on the need and the ability to pay.
b. Necessaries of Life: the necessaries of life while the spouses are living together.  The “necessaries of life” include the things that keep you in the lifestyle that you become accustomed.  However, the moment you are separate and living apart, a spouses Separate Property can no longer be reached.
Torts:

A. Tort Obligation: A tort obligation incurred by one spouse before or during the marriage can subject both the Community Property and the tortfeasor’s Separate Property to liability, but not the non-tortfeasor’s Separate Property.  However, the order of satisfying the debt depends on whether the activity that caused the tort was for the benefit of the community.
a. For the Benefit of the Community: If the court determines the tort activity was for the benefit of the community, the tort obligation will be paid out of the Community Property before the tortfeasor’s Separate Property.  Generally, activities for the benefit of the community include negligent acts.
b. Not for the Benefit of the Community: If the court determines the tort activity was not for the benefit of the community, the tort obligation will be paid out of the tortfeasor’s Separate Property before the Community Property.  Generally, an activity is not for the benefit of the community if it is intentional or reckless tort.  Further, a criminal activity is never for the benefit of the community even if actually benefitted the community.
Rules that Apply Upon Divorce:
A. Separate and Apart: Once a couple starts living separate and apart, their earnings are Separate Property and not Community Property.  Determining what constitutes “living separate and apart” has created a host of cases interpreting the phrase.  However, it is understood that “living separate and apart” occurs when spouses have come to a parting of their ways with no present intention of resuming marital relations.  The spouse’s conduct is the determinative factor because it provides objective evidence as to their subjective intent.  See Marriage of Baragry (holding the husband’s earnings were Community Property because the ex-spouses carried on the appearance of marriage); see also Marriage of Manfer (holding that the best evidence for determining the spouse’s subjective intent is their words and actions).
a. Economic, Emotional Ties, and Social Ties: Courts will not find a spouse is “living separate and apart” if the spouse continues economic ties, emotional ties, social ties, the sexual relationship, and any attempts at reconciliation.
Characterizing Debts Upon Divorce:

A. Excluded Debts: Some debts are excluded completely from division at divorce.
a. Education Loans: Education loans are assigned to the spouse who received or is receiving the education.  See Family Code §§2267, 2641(b)(1). 
b. Tort Liability: Tort liability that is not based on an act performed for the benefit of the community is assigned to the tortfeasor spouse.  See Family Code §2627.
B. Debt Allocation:

a. Debts incurred BEFORE the Marriage: Debts incurred before the marriage are assigned to the spouse who incurred them. 
b. Debts incurred DURING Marriage or BEFORE Separation: If the debt is a Community Property debt, it is divided equally, such as necessary expenses or negligent tort obligations.  If it is a Separate Property debt, it is assigned to the spouse who incurred them.
c. Community Debts are Greater than Community Assets: If Community Property debts are greater than its assets, the court can assign the excess of the debt as is “just and equitable.”  Generally, “just and equitable” is determined based on the parties’ relative ability to pay and why the debt was incurred. 
Premarital Agreements (PMAs):

A. Premarital Agreements: Premarital agreements (“PMA”) allow couples to opt out of Community Property laws.  The economically inferior spouse can challenge a PMA based on any of the following: undue influence, fraud, duress, or the PMA promotes, encourages, or facilitates divorce by offering a large monetary benefit upon divorce.
a. Undue Influence: Undue influence is taking a grossly oppressive and unfair advantage of another’s necessities or distress.  See Estate of Nelson (finding a spouse’s waiver of spousal support was invalid because of the difference in bargaining power); see also Marriage of Dawley (finding no undue influence where a wife agreed to a minimum spousal amount because she was educated, had her own legal counsel, and did not waive spousal support).
b. PMA: A PMA cannot promote, encourage, or facilitate divorce by giving a large monetary benefit to the economically inferior spouse upon divorce. 
B. The 1986 UPAA: The Unified Premarital Agreement Act of 1986 (“UPAA 1986”) applies to premarital agreements on or after January 1, 1986.  The UPAA 1986 requires the PMA to in writing and signed by both parties.  Generally, contract law is applicable; however, there is no consideration requirement.
a. Statute of Frauds: Because of the contractual implications, the statute of frauds applies to the formation of the PMA, which includes additional rules.  First, parol evidence is not admissible to establish the substance of the agreement.  Second, parol evidence is admissible to interpret existing terms.  Third, exceptions to the statute of frauds, such as promissory or part performance, are applicable.  See Haul v. Haul (holding an oral premarital agreement was enforceable where a party performed her part of the bargain and irretrievably changed her position in reliance such agreement).
b. Subject of PMAs: A PMA can contract on essentially anything, such as property rights, personal rights, and obligations.  However, a PMA cannot contract on matters that would violate public policy or the law, child support, or contain condition if one spouse cheats, the PMA is void.
c. Defenses to Enforceability: There are two ways to invalidate an agreement by the party against whom enforcement is sought.  First, the party can prove that the agreement was not executed voluntarily by proving fraud, coercion, or lack of knowledge at the time of the signing.  See Family Code §1615(a)(1). Second, the party can prove that the agreement was unconscionable when executed.  See Family Code §1615(a)(2).
i. Fraud, Coercion, or Lack of Knowledge: Per the Marriage of Bonds, there are several factors that are used to determine whether the agreement was entered into voluntarily at the time of the agreement.  The factors are: (1) proximity between execution of the PMA and the wedding (closer = pressure); (2) surprise from the presentation of the PMA (surprised = pressure); (3) presence or absence of independent counsel and opportunity to consult counsel; (4) inequity of bargaining power (indicated by age and sophistication); (5) was assets disclosed; and (6) did the parties understand the intent and purpose of the PMA.  See Marriage of Bonds (holding a PMA valid because the wife voluntarily entered into the PMA, she understood the PMA’s effects, and had opportunity to consult counsel).
ii. Unconscionable: A party seeking to unconscionability at the time the agreement was executed has the burden of proving that: (1) prior to the execution, the spouse was not provided with a fair and reasonable disclosure of the property or financial obligations discussed in the agreement; (2) the spouse did not voluntarily waiver, in writing, her right to disclosure of property and financial obligations; and (3) the spouse did not have actual or reasonably could not have adequate knowledge of the property or financial obligations.  This is a heavy burden for the party seeking to void the PMA because all three requirements must be met, or the defense will be defeated.
C. The 2002 UPAA Act (Amendment):  In 2002, the Unified Premarital Agreement Act of 1986 was amended to make it much harder to waive spousal support (“UPAA 2002”).  The UPAA 2002 is the same as in 1986, but waiver or limitation of spousal support will not be enforced unless independent legal counsel represented the party against whom enforcement is sought at the time the PMA was signed or the right to independent legal counsel was waived in a separate writing.  Probably the most significant change in the UPAA 2002, the unconscionability defense can now be proven at the time of enforcement (i.e., at divorce) in addition to at the time of execution.  Moreover, unlike the rest of the UPAA 2002, this significant change is retroactive.  See Marriage of Rosendale (allowing the UPAA 2002 unconscionability at the time of enforcement defense to retroactively apply to marriage before 2002).
a. Defenses to Enforceability: See above under UPAA 1986. But under 2002 there are other ways to invalidate a PMA.
i. Independent Counsel and Written Waiver: As of 2002, the party seeking to invalidate the PMA can show he or she did not execute it voluntarily by relying on the changes in the UPAA 2002 amendment.  Lack of voluntariness can be proven by: (1) if represented by an attorney, the attorney was not independent counsel; or (2) if not represented by independent counsel, (i) the party did not receive at least seven (7) days after being presented with the PMA and advised to seek independent counsel before executing the PMA, or (ii) the party did not expressly waive representation in a separate writing.
ii. Expressly Waive in Separate Writing Requirement: If the party against whom enforcement is sought opts to expressly waive, in a separate writing, representation by independent counsel, that party must: (1) be fully informed of the terms and effect of the PMA and the rights she is giving up or obligations she is undertaking by signing it; (2) receive a writing that describes the rights she is giving up or obligations she is undertaking; (3) be proficient in the language of the written explanation of the rights and the language of the PMA; (4) execute a document, on or before signing the PMA, declaring she received the written explanation of rights and obligations and indicate who provided that information; and (5) the PMA and all other writings cannot be executed under undue influence, fraud, or duress.
Rights of the Unmarried:
A. Unmarried Cohabitants: Unmarried cohabitants are people that live together, and act married but are not legally married.  Distributing property acquired during a nonmarital relationship is governed by judicial decision, not the Family Code.  In Marvin v. Marvin, the court articulated whether agreements between unmarried cohabitants are enforceable.
a. Express Contracts: Express contracts, either written or oral, will be enforceable between cohabitants unless it is based on “illicit meretricious consideration,” meaning paying for sexual services.  See id.
b. Implied Contracts: If there are no express contracts, the court will look at the conduct of the unmarried cohabitants to determine if there is an implied-in-fact agreement, partnership, or joint venture.  See id.  Generally, a court is more likely to find an implied-in-fact contract where couples have been in a long-term relationship.  However, a long-term relationship alone is not dispositive.  Accordingly, courts look a host of factors.  These factors include direct testimony to share property, holding themselves out socially as a married couple, woman and children taking man’s last name, pooling of financing, purchase of joint properties, joint decision-making, and joint title of such properties. Not all of these factors need to present.  See Maglica v. Maglica (finding an implied-in-fact agreement to share the business where there was a long-term relationship, the woman took the man’s name, and she worked in the business and made significant contributions). 
c. Same-Sex Relationships: The principles of Marvin v. Marvin are applicable to same-sex couples.  See Whorton v. Dillingham (finding a same-sex couple had an implied-in-fact agreement between them where they had an economic and social partnership).  After showing an implied-in-fact agreement to be partners, all property accumulated during the relationship will be treated as quasi-marital property.
B. Putative Spouse Doctrine: Where a couple gets married but there is a defect, rending the marriage void or voidable, a spouse who was wronged by such defect may be able to invoke the Putative Spouse Doctrine.  See Family Code §2251.  “Void marriages” can never be valid marriages, meaning no Community Property rights nor can the marriage be ratified.  Void marriages can result from bigamous marriages or violations of laws against marrying relatives.  See Ceja (holding the marriage was void because the husband never divorced his wife from his previous marriage).  “Voidable marriages,” on the other hand, can be ratified when the wrong spouse finds out and create Community Property rights from the time of marriage.  Voidable marriages can result from fraud or misrepresentation.
a. Putative Spouse Doctrine Requirements: The Putative Spouse Doctrine requires: (1) a void or voidable marriage; and (2) a good faith belief by at least one party that the marriage was valid.  See Family Code §2251.  If a spouse can satisfy the foregoing requirements, the parties will have the status of putative spouses, creating “quasi-marital property” whereby the spouses divide the property as if it was Community Property. 
i. Good Faith Belief: In determining whether there is a “good faith belief” (per Family Code §2251), courts look at the totality of the circumstances.  Relevant circumstances include whether the parties tried to fulfill the formal marriage requirements, how reasonable was the good faith belief, and all the circumstances surrounding the marriages.  See Ceja (holding the totality of the circumstances warranted the wife’s good faith belief because the couple got a marriage license, had a church wedding, wore wedding bands, lived together, filed joint tax returns, and had a joint checking account); see also Brionis (holding the totality of the circumstances did not warrant the wife’s good faith belief because the couple did not make any effort to satisfy the formal marriage requirements, never shared property or had economic ties, and she knew he was dating other people).
ii. Bad Faith Spouse: Courts are split on whether a bad faith putative spouse can apply the Putative Spouse Doctrine to get half of the wronged spouse’s earnings.  The majority rule is that only the good faith spouse can invoke the doctrine.  However, depending on the jurisdiction, some courts have allowed the bad faith spouse to invoke the doctrine because Family Code §2251 expressly states only one spouse need a good faith belief. 
iii. Losing Putative Spouse Status: A injured spouse’s good faith belief only lasts until he or she finds out the truth of the defect, meaning the property will be treated as quasi-marital property until the good faith belief ceases.  After, the couple will be treated as unmarried cohabitants subject to the holding in Marvin v. Marvin.
iv. Putative Spouse Status at Death: While the Probate Code only address surviving spouses, courts have interpreted this to include “surviving putative spouses.”
v. Putative Spouse and Legal Spouse: If there is a putative spouse and a legal spouse, the bad faith spouse’s estate will be divided equally between them.  THIS APPLIES TO DIVORCE AND DEATH.
Domestic Partnerships:

A. Domestic Partnerships: Contrary to what many believe, domestic partnerships not only include same-sex couples.  The term also includes same-sex individuals who are over sixty-two (62) and eligible for social security benefits.  Because California's Assembly Bill 205, the Domestic Partner Rights and Responsibilities Act of 2003 (“DPRRA”) is not retroactively applied and was not effective until 2005, depending on when the domestic partnership was formed, different sets of rules apply. 
a. Prior to 2000: Prior to 2000, domestic partnerships were treated as unmarried cohabitants subject to the holding in Marvin v. Marvin, meaning no automatic property rights but there may be enforceable contracts.

b. 2000 to 2003: From 2000 to 2003, California law enabled domestic partners to register upon a filing with the Secretary of State.  See Family Code §297.  To be considered domestic partners, the couple must live together (this condition was removed in 2011).  While the registration gave domestic couples hospital visitation rights and shared health insurance, it did not provide shared property rights.  Consequently, jointly titled property is treated as unmarried cohabitants with joint title.  Further, death and divorce have no effect on the partner’s property characterization.
c. 2003 to 2005: Starting with the probate code, from 2003 to 2005, domestic partners were treated as spouses upon death.  As such, Community Property rules upon death are applicable.  See Probate Code §6401(a).  Likewise, if a domestic partner dies without a will and has Separate Property, the surviving partner will inherit that Separate Property in the same manner as a surviving spouse.  See Probate Code §6401(c).  The Family Code still did not provide any domestic partner property rights.

d. 2005 – Present:  Upon DPRRA becoming effective in 2005, domestic partners are subject to Community Property law at death and divorce, meaning they can build Community Property during their domestic partnership.
i. Divorce: The Family Code is applicable to domestic partnerships. 
ii. Death: Upon death, the surviving domestic spouse is entitled to one-half of the Community Property.  See Probate Code §6401(a).  If the decedent dies intestate, his or her half share of the Community Property will also pass to the surviving spouse.  As for Separate Property, the surviving partner will inherit either one-third (1/3), one-half (1/2), or all of the decedent’s Separate Property depending on the number of the decedent’s heirs.

e. Putative Spouse Doctrine: While it is no expressly stated whether the Putative Spouse Doctrine (Family Code §2251) applies to domestic partnership, it is like that such doctrine is applicable.  See In re Domestic Partnership of Ellis and Arriaga (holding that the legislature intended domestic partnerships to enjoy all rights of married couple, including the Putative Spouse Doctrine).  However, there is case law to the contrary.  See Velez v. Smith (holding the Putative Spouse Doctrine is in applicable because the legislature did not include domestic partners in this right). 
