Marital Property Outline 

I. Introduction

A. Ways to Obtain Property 

1.   (1) By an agreement, or (2) by operation of the law 

B. Two Property Law Systems (common law and community property) 
1. Common Law ( dominant system in the Western world 
a. Old common law → basically, H+W=H (no one uses this anymore)
1. W could retain title to the property at marriage but had no control over it—H had possession and control 
b. New/reformed common law
1. Property treated as separately owned unless an agreement explicitly says otherwise (i.e., each spouse is treated as if he/she is unmarried) 

i. H owns & controls all of his property and W owns & controls all of her property( H + W = H or W

2. By 1986, all CL jdxs enacted “equitable jdx:” which means divorce courts are given discretion to fairly distribute property based on need and ability to pay, in order to avoid unjust results
i. Increasingly, courts are distributing 50/50, meaning that at the end of the day, where you get divorced doesn’t make that big of a difference 
2.  Community Property ( CA’s system (divides SP and CP)
a. Property treated as jointly owned unless agreement states otherwise 
b. CP Chronology

1. 1849: Cal Constitution: anything W had before or acquired during marriage by gift or inheritance is W’s SP

2. 1850: Cal Leg: Two categories of property were created i.e. CP and SP. H has the entire management and control over the CP and even W’s SP

3. 1975: Equal management and control of CP by H and W
i. Women have equal control and management over CP after 1975. Before 1975, even though a women’s salary would be considered CP she didn’t have management control. 

4. *1984: CA Legislature: rebuttal of joint tenancy deeds and titles must be by written agreement 

5. *1985: CA Legislature: transmutations of property must be in writing by express declaration

6. *1987: CA Legislature: rebuttal of all joint titles must be by written agreement

c. Within CP jdx, there are only 2 types of property: 

1. Community Property (marital property) and Separate Property 

d.  8 States and Puerto Rico recognize CP 

1. Arizona, CA, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington 
3. Which law do you apply? 
a. Whichever law applies where the couple is domiciled! (doesn’t matter where the property is located)
C. Community Property JX 
1. Definitions

a. Separate property: 

1. Property owned BEFORE marriage

2. Property inherited before and during marriage

3. Property given to one spouse during marriage

4. Concept is GRATUITOUS TRANSFER (no labor/effort involved)

b. Community property: 

1. Equally owned by H and W (the second that is earned) 

2. Includes all property which stems from the labor/effort (salary) of either spouse during marriage, while H & W are domiciled in CA
3. Does not depend on direct contributions to its acquisition or to the condition of title

4. Concept is SHARING

5. All property, wherever situated, acquired by a married person during marriage while they are domiciled in CA
2. Division of CP 
a. Division at Divorce:
1. CP ( divided 50/50 between spouses UNLESS a premarital agreement exists 
2. SP( belongs to each spouse, is not divided 
b. Division at Death:

1. No Will- dying intestate 
i. CP( all goes to surviving spouse

ii. SP( 
a. No heirs, to surviving spouse

b. If heirs, spouse gets ½ (if one child) or 1/3 (if more than 1 child; all children divide the other 2/3s)

2. Will

i. CP( dead spouse can devise (will away) their 50% of the CP
ii. SP( dead spouse can devise 100%
	
	CP
	SP

	Divorce
	Divided 50/50 between spouses
	Belongs to each spouse individually

	Death – Intestate (without a will)
	All CP goes to surviving spouse
	If heirs, surviving spouse gets either ½ or 1/3 of SP 

If no heirs, surviving spouse gets all SP 

	Death – Testate (with a will) 
	Spouse can devise 50% 
	Spouse can devise 100% 


3. CP jurisdiction Presumption

a. Property acquired during marriage is presumed to be CP (whether titled or untitled)
b. Spouse can overcome presumption by tracing to the source of the funds used to acquire the property 
1. If acquired during marriage but it was a gift, inheritance, or purchased with money owned before marriage, spouse can trace the source and show that it came from funds that are not CP.

2. Burden of proof is on the spouse claiming the property is SP
4. Characterizing as SP or CP – Does it FIT (funds, intentions, titles)?
a. Funds: trace the source of funds used to acquire property (when was it acquired? With what money?)
1. Downer v. Bramet: H&W married, but separate. After separating but before divorce, H acquires a 1/6 interest in a ranch from employer. Question whether interest is given in lieu of pension plan (making it CP) or was it a gift (SP). 
i. Takeaway( Property acquired after marriage (including after separation & divorce) is SP UNLESS property can be traced to work or labor during marriage, making it CP.
a. It doesn’t matter WHEN ranch was given, it matters WHY (for work done during marriage or gift). 

b. If ranch acquired after marriage (even if given after divorce), if it was for services provided during marriage, it is CP. 

b. Intentions: what did the parties think? what were their intentions? 
1. Any agreements regarding the property? (e.g., post or pre-marital agreement)

2. Look to see if they put title to it jointly v. in one person( what did they mean by that? What was their purpose for that? 
3. Or valid transmutation 
c. Titles: putting title in one spouse’s name does not generally dictate characterization but look for evidence of transmutation

1. Note: untitled property or property titled in one spouse’s name has little effect in how we characterize property BUT property titled in both spouses’ name does have an effect. 
II. TRANSMUTATION

A. = the process of changing the character of property by agreement during marriage 
1. E.g., SP ( CP; CP ( SP; or SP of one spouse ( SP of the other spouse 
B. Key Date 
1. Rules that apply depend on date of the transmutation NOT the date of acquisition of property
C. Transmutation Pre-1985: 
1. Transmutation occurs when the agreement is made – agreements can be oral, written, or implied (based on conduct)
a. During this period, it was really easy to transmute property (can even have an implied transmutation based on how the property is treated); very informal.
2. More difficult to prove in divorce than death b/c at divorce it becomes H’s word v. W’s word 

3. Intention of spouse giving up interest controls 

a. Court tries to figure out what the person giving property up intended when they transmuted the property

4. E.g., 
a. Marriage of Rafael: Death case( W testifies that H said that everything H had was W’s, and everything W had was H’s; they were partners in everything, and everything was 50/50. Court held this showed intent and was enough to transmute.
1. Since it was a death case, it was better for W since H can’t say he didn’t say that.
b. Marriage of Lucas: Divorce case( H & W buy a motorhome with ¼ community property and ¾ of the W’s separate property. Title and registration are in W’s name, purchase agreement is in H’s name. W claims that H transmuted his property to W.

1. Court held H’s silence (failure to object) to putting title and registration in W’s name alone was enough to transmute. 

c. Marriage of Jafeman: Divorce case( W& H are divorcing. W claims H transmuted his separate home to CP bc W claims “they always referred to the residence as “our home.”
1. Held saying “this is our house” NOT enough to transmute. Not enough that W believed that it was THEIR property. H has to show HIS intent to make it theirs. 
D. Transmutation As of 1/1/1985
1. Rule (does not apply retroactively) 
a. (1) Transmutation agreement MUST be supported in WRITING, by an express declaration, AND
1. expressly state change in character or ownership of property
2. Magic words “I’m changing the character or transmuting the property” NOT required but easiest way to prove. Court do not look at extrinsic evidence! 

i. What is enough?
a. I’m transmuting this property from X type of property to Y type of property 

b. “I give to my spouse any interest I have. . .” is sufficient.  
c. “I transfer my interest in _____” [but note, not “I transfer”]

d. “I grant my interest in ____” 

e. “I Transfer. . .” ( NOT enough indicate a transmutation. 

b. (2) Spouse whose interest is adversely affected must make, join, consent to, or accept the express declaration in writing (e.g., signed) 
2. E.g.,: 
a. Estate of Macdonald: W is dying. H & W trying to get affairs in order bc they each have children from prior marriage. W wants her kids to get some $, and H wants his kids to get some $. H has an IRA (normally would be CP), but H wants it to be in his trust (H’s kids inherit what’s in H’s trust). W signed beneficiary designation document that says “I hereby consent to the above designation of the trust”— saying she agrees that H’s IRA funds go to H’s kids. 

1. HELD: this doesn’t meet the express writing requirement, thus not a valid transmutation. There was nothing to indicate W understood she was changing character of the property (transmuting property). 
2. Even though both parties intended for it to become H’s SP, this was not enough. 
b. Marriage of Benson: H validly transmuted his CP interest in house into his wife’s SP. H said he did this in exchange for W’s oral promise to waive, in writing, her CP interest in H’s pension benefits (which she never did; there is no writing re their agreement). H says he performed on his part and detrimentally relied. H sought an equitable exception to transmutations statute based on part performance.
1. HELD: there is no exception in the transmutation statute for partial performance. Concurrence: H can sue W for breach of fiduciary duty.

c. Marriage of Barneson: H has a stroke, and after recovering tells his stock-broker to “transfer” his stock certificates into W’s name. After divorce, sought return of “transferred” stock. HELD: “I transfer” is not sufficient to accomplish transmutation bc doesn’t indicate change in character or ownership of the property.
1. “I’m transferring these stocks as her sole SP” would have been enough.
3. Extrinsic Evidence( NOT allowed to prove transmutation agreement
a. Marriage of Campbell: W uses SP to improve H’s SP house. W says they had an oral agreement to add her name to the title of the property, but H never did. W wants to show evidence of oral agreement. HELD: no extrinsic evidence allowed.
4. Third Party Acquisitions ( Transmutation statute applies to transfers btwn spouses and acquisitions from third parties
a. Marriage of Valli: H buys a life insurance policy with CP and when he purchased he tells insurance to put Was “owner” in policy title. They divorce. H says he never transmuted so it is CP, W says H did transmute it and it’s her SP. W argues that transmutation statute does not apply because it’s not an “interspousal” transaction. 

1. HELD: statute applies to 3rd party acquisitions and you need express declaration to change character. Just saying W is the owner is not enough to transmute. Just designating ownership is not enough (but lower courts are saying designating spouse as owner is enough) 

III.    EXCEPTIONS TO TRANSMUTATION STATUTE REQUIREMENTS

A. (1) GIFT EXCEPTION ( certain gifts btwn spouses are not subject to transmutation requirements
1. Gifts must be:
a. (1) A gift between spouses of clothing, apparel, jewelry, or other tangible articles of a personal nature
1. Automobile is not a “tangible article of a personal nature.” 
b. (2) That is used solely or principally by the spouse to whom the gift is made AND
1. Can’t share it with all your friends!
c. (3) That is not substantial in value taking into consideration the circumstances of the marriage (at the time the gift was made)
1. Marriage of Steinberger: H and W buy a diamond with CP funds. H later makes into a ring & he gives it to W for their anniversary with a card that says, “this is for you.” HELD: not within gift exception bc the ring was of substantial value in consideration of the circumstances of the marriage( so not transmuted to W’s SP, remains CP. 
2. *Look at how much H & W are earning and spending in the marriage at the time the gift was made. If they were super wealthy and it wasn’t a special or particularly expensive diamond for them, then it wouldn’t be substantial. 
B. (2) COMMINGLING EXCEPTION
1. There is an exception to the transmutation statute regarding property in which SP and CP are comingled or “otherwise combined” 

a. commingling rules govern commingled property, not the transmutation statute
C. (3) STATEMENT IN A WILL OR TRUST 
1. Will: You can transmute property using a statement in a will but not effective until death of the person who made the will.
a. Cannot be used as evidence of transmutation in a divorce case because you can still change the will until death. 
b. CAN be used in a death case because then will is effective.
1. E.g., H puts in his will that W can have his coin collection. If they divorce, it cannot be used by W to show H transmuted. It could only be used at H’s death.
2. Trust: statement in a trust can be used in both divorce and death cases to show a transmutation because trusts are effective as soon as they are executed.
IV. PRESUMPTIONS
A. Use of Presumptions

1. Presumptions are NOT evidence

a. Evidence (of marriage) must be presented to raise the presumption

2. The CP or SP presumption is then applied

3. Unless evidence is presented to rebut the presumption, the presumption becomes a conclusion 

B. General CP Presumption 
1. HOW TO RAISE( Show property was acquired or possessed DURING marriage 
a. When we don’t know when property was acquired( CP presumption applies to property possessed during marriage if it’s a long-term marriage (typically 10 years), but maybe not in the case of short-term marriage. 
2. HOW TO REBUT( Trace or show a transmutation

3. BURDEN OF PROOF( SP proponent has burden of tracing funds/showing transmutation  
4. STANDARD OF PROOF( Typically, preponderance of the evidence; sometimes CCE.  
C. WHEN does general CP presumption apply? 

1. Applies to property acquired during marriage that is untitled or titled in one spouse’s name
a. If the property is in both spouse’s name ( move to jointly titled presumptions
2. Title in One Spouse’s Name: 
a. Marriage of Ettefagh: H acquires real estate during marriage and titles in his name alone. Acquired during marriage so we presume it’s CP. H has the burden of rebutting, and rebuts by providing his dad’s testimony that he gave H the funds to purchase the real estate. Court says applicable standard is preponderance of the evidence. 
1. HELD: H’s dad’s testimony was enough to rebut the presumption and the real estate parcels are considered H’s SP. Traced the funds. 
D. Pro Rata Apportionment
1. Situation= H&W use both CP and SP (mixed funds) to buy something. Bc purchased DURING marriage, it is presumed CP.  

a. IF SP proponent successfully traces their SP (presumed CP), proponent entitled to pro-rata apportionment, which may be inclusive of appreciation (entitled to apportioned ownership). 

1. Not entitled to reimbursement. Reimbursement occurs when something is purchased as SP. 
2. E.g., 
a. H+W buy a $10k lamp during marriage using $6k of W’s SP and $4k CP. 60% is W and 40% is community and that leaves W with 80% ownership and 20% H’s. At divorce, W would get $8k—$6k SP and $2k CP. 
b. If the lamp increased in value, proportions would stay – 60% SP and 40% CP. Lamp has appreciated by $20k. Now it is worth $30k. 60% is W’s SP and 40% is CP. W will get $24k and H will get $6k. 
c. Pg. 58-60 more hypos. 

E. The Married Woman’s Special Presumption ( only presumption that is a SEPARATE property presumption
1. Presumption( Property is presumed to be W’s SP when:
a. (1) Property (real or personal) is acquired before Jan 1, 1975
b. (2) By a married woman
c. (3) In a written instrument (i.e., putting title or deed in W’s name signified a gift to W)
2. How to rebut?

a. Rebuttable by H’s intentions– H can testify that he did not intend a gift or to change the nature of the property (not hard to rebut)
b. Not rebuttable by tracing 

3. E.g., 

a. In 1972, H uses CP funds to buy sailboat for W’s bday. H puts title in W’s name and arranges to have a happy bday ribbon tied on the boat. MWSP applies ( W’s SP 

b. Same facts as above but H uses his SP funds to buy the boat

1. MWSP applies ( it is W’s SP 

2. H can try to rebut, but will likely lose because it seems his intentions were to truly give a gift to W (so if he says, I bought with my SP so it is my SP, it is rebuttable by his intentions)  

4. Title in W’s name (Post 1975) 
a. Title is put in W’s name on or after January 1, 1975?

1. MWSP does not apply; the general CP presumption applies
2. SP proponent can rebut by showing transmutation by oral, implied/written agreement

b. Title is put in W’s name on or after January 1, 1985?

1. MWSP does not apply; the general CP presumption applies
2. SP proponent can rebut by showing a transmutation by written agreement only
V. JOINTLY TITLED PROPERTY 

A. Reminder – one set of rules for property that is untitled or titled in one spouse’s name, another set of rules for jointly titled property (property titled in both spouses name) 

B. Three Types of Joint Title 

1. Joint tenancy; Tenancy in common; and CP 

C. JT v. CP 
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Type of property. Separate property (undivided % interest)  Community Property

Entire property goes to surviving spouse  Each spouse can will %

Without will, all goes to surviving spouse

Atrequest of either party, Family Court will  Mandatory % to each spouse
divide as if CP

Creditor’s Rights Non-debtor’s % may be immune

Creditor can reach all CP but generally no SP
After death, completely immune

Tax Consequences isadvantage at death, stepped up basis in  Advantage at death, stepped up basis for all
%only




D. Pre-Lucas History  
1. Joint tenancy was presumed to be SP and each spouse had undivided ½ interest

a. Presumption was easy to overcome with an agreement or understanding 

b. Evidence of funds alone was not enough to show that it is CP, rather than SP. This is because it goes against the intent of the parties (the intent is that everyone thinks if they buy something with CP, then it is CP) 

2. The legislature then changed the law to go with the intent of the parties

a. Note: These operative dates apply only in divorce cases 

1. 1965: A single family dwelling held in joint tenancy ( presumed to be CP

2. 1983: Legislature expands to include all joint tenancy property (not just single family dwellings) ( CP

3. 1986 on: If you buy any jointly titled property ( presumed to be CP

E. LUCAS (**applies to acquisitions pre-1984)
1. Triggering facts

a. Property is bought w/SP or SP & CP

b. Property is jointly titled (joint tenancy, TinC, CP) 
c. H & W divorce 

2. Step 1 – Characterization

a. Rule 1: At divorce, property purchased w/SP or SP & CP, titled as JOINTLY TITLED property (including Joint Tenancy) is presumed to be CP, absent an agreement to the contrary 
1. Rebut presumption with an agreement—can be written, oral, or implied
i. Looking for agreement that property should NOT be treated as all CP

2. If rebutted, it will be characterized as SP of one spouse or part SP/part CP

i. Establishes partial ownership 

b. ONLY if the property is characterized as ALL CP, move to STEP 2

3. Step 2 – If ALL property is characterized as CP, does the SP contributor get reimbursement?

a. Rule 2: SP contributor does not get reimbursement UNLESS there is an agreement that she/he will be reimbursed

1. If no agreement, we presume SP contribution was a gift to the community 
i. Agreement can be oral, implied, written
2. If reimbursement agreement, SP is reimbursed (not entitled to partial ownership) 
i. Appreciation split 50/50 
b. Reimbursement Rules 

1. If the property has the same value/ increase in value:

i. SP proponent is reimbursed for the amount contributed

ii. Appreciation split 50/50 (considered CP) 

2. If the property decreases in value

i. You only get what you put in, even if that means there is nothing left for CP 

ii. SP proponent gets reimbursed for contribution first (in favor of SP proponent)

iii. However, if there is a loan, both parties will split the loan because it is characterized as CP

3. Types of Reimbursable Contributions 

i. Includes = down payments, payments for improvements, payments to reduce the principal of a loan used to finance the purchase or improvement of the property

ii. Does Not Include = payments of interest on a loan, payments for maintenance, insurance on, or taxation (viewed as expenses rather than contributions to the acquisition of the property)

F. ANTI-LUCAS LEGISLATION (**applies to acquisitions as of 1/1/1984)
1. Triggering facts

a. Property is bought w/SP or SP & CP

b. Property is jointly titled 

c. H & W divorce 

2. Step 1 – Characterization

a. At divorce, property purchased w/SP or SP & CP, titled as JOINT TENANCY is considered CP, absent an agreement to the contrary

1. Rebut presumption with an agreement—can only be written
i. Agreement must be about ownership 

a. E.g., I know we are taking this as JT, but we want it to be 30% SP and the rest CP

2. If rebutted, property is characterized as SP of one spouse or part SP/part CP

b. ONLY if the property is characterized as ALL CP, move to STEP 2

3. Step 2 – If ALL property characterized as CP, does the SP contributor get reimbursement

a. SP contributor does get reimbursement (w/o interest) UNLESS there is an agreement (in writing) that she/he will not be reimbursed

1. Opposite from Lucas, right to reimbursement is automatic absent a written waiver. Right to reimbursement based on tracing to SP. 

2. If traced, SP is reimbursed
i. As long as no depreciation, SP contributor will get what they put in, with no interest. 
3. Appreciation split 50/50
G. PROPERTY TITLED AS CP/TENANCY IN COMMON 
1. Background: 

a. In 1984, CA legislature fixed Lucas BUT only as to joint tenancies, they forgot tenancies in common and property titled as CP. 

1. So if you buy property titled as CP in 1986 and you have an oral agreement that the property should be mixed SP and CP—the oral agreement is enough to rebut the presumption because anti-Lucas (1984 legislation) doesn’t apply to property owned as CP until 1987. 
2. Triggering facts

a. Property is bought w/SP or SP & CP

b. Property is titled as CP or Tenancy in Common (NOT joint tenancy) 
c. H & W divorce 

3. Step 1 – Characterization

a. At divorce, property titled as CP/TinC is presumed to be CP absent an agreement to the contrary
1. Agreement to rebut can be written, oral or implied UNTIL 1986 for TinC and property titled as CP (unlike for joint tenancies must in writing as of 1984)
2. As of 1987, agreement must be in writing for CP & tenancy in common
b. ONLY if the property is characterized as ALL CP, move to STEP 2

4. Step 2 – Reimbursement 
a. Note 

1. This step is not dependent on type of title- just depends on whether you decided to characterize the property as ALL CP or not, so for step 2 1984/1987 doesn’t matter. It’s the same for ALL jointly titled property. 
b. Pre-1984 (Lucas)( SP contributor does not receive reimbursement, unless there is an  agreement to reimburse (agreement could be oral, implied or written) 
c. Post-1984 (legislation)( SP contributor does receive reimbursement, unless there is an agreement waiving reimbursement (agreement must be written) 
1. *Remember SP proponent still has to trace to get reimbursement 

5. LUCAS cases:

a. Marriage of Lucas: H+W buy a house in 1968. W pays for down payment using SP and they take out a loan in both their names. Title was taken as a JT. W pays for $3k in improvements using SP and rest of expenses paid by community. 8 years later, they separate. 
1. HELD: if you buy a residence with SP and CP and title it as a JT, it is CP unless you have an agreement saying otherwise. Presumed to be a gift to the community with no right to reimbursement bc no agreement to reimbursement. 
b. Marriage of Lafkas: H owned ⅓ interest in real estate partnership before marrying W. During marriage, partnership modified the agreement to add W to the title. When marriage dissolved, H claimed partnership interested was his SP. W said that it was a joint title subject to the joint title presumption. 
1. Court agreed with H—naming one or both spouses as the owner in a title document does not act as a valid transmutation
H. JOINT-TITLES: RETROACTIVITY OF ANTI-LUCAS 
1. When can family code rules be retroactively applied?
a. In general, CA legislature wants the Family code to apply retroactively BUT CA courts hold that laws can never retroactively apply if doing so would substantially impair a vested right without due process of law. 

1. Retroactivity applies IF: (1) it is consistent w/due process and (2) when it would not substantially impair a vested property right without due process of the law 
2. *For our purposes, the TEST is whether there was unfair surprise
i. If YES unfair surprise( will not apply retroactively 

ii. If NO unfair surprise( will apply retroactively

2. Can the anti-Lucas legislation be retroactively applied?
a. Triggering Facts
1. (1) Jointly titled property 
2. (2) Purchased with SP or SP and CP 
3. (3) Divorce ends marriage (not death)
4. (4) The property is acquired before 1984
5. (5) Divorce occurred post 1984 
6. **One person is going to want the 1984 legislation to apply and other spouse is going to argue we acquired property before legislation so that’s unfair surprise.
b. Step 1, characterization, can be retroactively applied in one instance 
1. The anti-Lucas statute re characterization can apply retroactively to property acquired before 1984 (before legislation was in place) where H&W owned a house as joint tenants and right of survivorship is at issue, and the divorce proceedings were commenced AFTER Jan. 1, 1984. (filed for divorce after legislation) 
i. i.e., If divorce commenced after 1/1/84, the agreement to rebut the CP presumption cannot be oral or implied, will have to be in writing even though when the property was acquired before 1984, the law provided that it could be oral/implied/written. 

ii. If divorce commenced before 1984, even if divorce is not final until after 1984, it cannot be retroactively applied. It would violate due process. 
c. Step 2, reimbursement, can NEVER be retroactively applied
1. Anti-Lucas statute re reimbursement can never apply retroactively
i. ALWAYS apply the law that was in effect when property was acquired 

a. Pre 1984( No reimbursement unless agreement exists 
b. 1984 & thereafter(  Automatic right to reimbursement based on tracing unless that right is waived by written agreement
VI.  IMPROVEMENTS 

A. What is an improvement?
1. Improvements are “attached” to the existing property and cannot be sold separately from the property itself.
a. E.g., adding a pool, adding additional rooms to existing home, building a separate structure on property land 

B. How do you handle an improvement?
1. Consider the improvement a gift; OR
2. Permit reimbursement of the funds used for the improvement; OR
3. Treat improvement as gaining an ownership interest (no one really does this)
C. THREE SCENARIOS THAT ARISE WITH IMPROVEMENTS
1. (1) A spouse uses SP funds to improve other spouse’s SP 
a. Before 1/1/05 ( No right to reimbursement, presumed to be a gift UNLESS there is an agreement stating otherwise 

1. Pre-1985 agreement can be oral, implied, or written

2. As of 1985 agreement must be written

b. After 1/1/05 ( SP contributor has a right to reimbursement (w/o interest) for SP funds used to improve through tracing UNLESS there is a written waiver or valid transmutation  
c. Retroactive Application 

1. Retroactive application (to SP contributions for acquisitions/ improvements made before 1/1/05)?

i. IF property was acquired prior to 2005 AND improvement made prior to 2005, the law is unclear but likely no retroactive application
a. Law pre-2005, which assumes this is a gift & no right to reimbursement controls

ii. If property was acquired PRIOR to 2005 BUT improvement made AFTER 2005, it is unclear if date property was acquired or date property was improved controls. 
a. Law moves from being a gift to right to reimbursement unless waived
b. On EXAM give both options 

c. Note: There is no clear answer on whether the law can retroactively apply for improvements made pre-2005 but divorce post-2005.

a. Safest approach it cannot be retroactively applied bc noncontributor spouse will I have a vested right not to reimburse. 
d. E.g., 

1. H&W marry in 1998 (pre 2005). W has a home in her name. In 2001, H contributes $80k SP to improve home. There are no agreements re the contribution. Home has appreciated. Parties divorce.

i. Pre-2005 rule applies, both acquisition of property and improvements were before 2005. Hdoes not have a right to reimbursement. His contribution for improvements is considered a gift. 

2. H uses $20k SP to improve W SP (home) in 2001. They divorce in 2006. Which law applies?

i. H will argue that retroactivity (2005 law) should apply so that he has a vested right to reimbursement for the $20k 

ii. W will argue retroactivity should not apply, pre-2005 law should & thus it  was a gift & she has a vested right not to reimburse the $20k

2. (2) One spouse uses SP funds to improve CP
a. Prior to 2005, likely considered to be a gift 
b. 2005- Present: SP contributor has a right to reimbursement (w/o interest) for SP funds used to improve CP. 
3. (3) A spouse uses CP funds to improve the other spouse’s SP
a. Pre-1975 Rule (Traditional Rule) 
1. At this time, H is the only spouse to have management and control over property, so if H uses CP funds to improve W’s SP, it is considered a gift unless there is an agreement re: reimbursement 
i. Agreement pre-1985: agreement can be oral, implied or written 
b. 1/1/1975-12/31/2000 
1. H&W have equal management and control so either spouse who uses CP to improve other spouse’s separate property is deemed to have given a gift UNLESS there is an agreement re reimbursement.  
i. This happens when one spouse makes the decision to spend CP. 
a. On EXAM, look for “sole manager” or “without other spouse’ knowledge/consent/etc.”
c. 1/1/2001 to PRESENT
1. Court gets rid of the gift presumption; use of CP to improve the other spouse’s SP creates a right to reimbursement to the community without interest 
i. No appreciation 

d. Retroactive application

1. Unclear

2. Spouse whose SP is improved would argue she has a vested right not to reimburse the community

4. (4) A spouse uses CP funds to improve his or her own SP 
a. Pre-1975 
1. When H, as the manager of CP, uses CP to improve his own SP, the community is entitled to reimbursement UNLESS W consents  

i. Agreement pre-1985: consent can be oral, implied or written 
b. 1/1/1975-??12/31/2000
1. H&W have equal management and control, so IF either H or W use CP to improve their own SP, the community is entitled to reimbursement UNLESS the other spouse consented to use of the CP funds
i. 1975- 2001??? Consent( must be in writing. 
a. E..g, “I know you are using our CP to improve your SP, I consent to that.” 
c. 2001 to Present 
1. Current law is unclear
i. BUT it is likely that IF either spouse used CP funds to improve his or her own SP, the community is entitled to reimbursement regardless of consent (  this creates an absolute right to reimbursement 
ii. Reimbursement can be the amount spent or the value added, whichever is greater 
iii. *This is the only situation where reimbursement for appreciation is possible 

2. This is currently the rule. CA hasn’t established this issue.
VII.   JOINT TITLED PROPERTY AT DEATH
A. General Rule: At death, the presumption follows the title 
1. JT is presumed to be JT

2. CP is presumed to be CP 
B. Joint Tenancy versus CP AT DEATH 
1. If spouse dies w/o a will
a. CP – surviving spouse gets all of the CP (surviving spouse has her ½  of CP & the ½ CP belonging to decedent)  

b. JT – surviving spouse gets all of the JT (right of survivorship)

2. If spouse dies w/a will 

a. CP – surviving spouse may only get her ½; decedent has the right to will away his ½ CP

b.  JT – surviving spouse gets all of the JT (can’t will ½ interest away) 
C. PRESUMPTIONS RE JOINT TENANCY AT DEATH
1. At death, presumption follows title( JT is presumed to be JT

a. Presumption CANNOT be rebutted by tracing to SP

b. Presumption CAN be rebutted by an agreement between the parties that the prop is not JT, but rather CP or SP (i.e., with a transmutation agreement) 

i. Agreement that property should be treated as something else than JT MUST be between H & W
a. A statement in either spouse’s will alone is NOT sufficient
b. Must be clear the spouse knew they were changing character of the property 
ii. Agreement can be oral or in writing, until 1985
iii. Agreement can only be in writing, starting in 1985
a. *Key time is when the transmutation occurred 

iv. Burden of proof that it isn’t a true JT falls on the person who is claiming it’s not a JT.  

D. WHAT HAPPENS WHEN ONE SPOUSE DIES DURING DIVORCE? 
1. At divorce ( JT property acquired during marriage presumed to be CP 
a. Spouse who dies gets to will their half 
2. At death ( JT property acquired during marriage presumed to be JT 
a. *Ask what ended the marriage (divorce or death)( If H & W buy JT and then separate, but H dies before divorce, even though they separate, what ended the marriage was death. JT stays as a JT and the other spouse gets full ownership. 
E. What Happens One Spouse Dies During Divorce Proceedings?

1. What if spouse dies AFTER petition for dissolution filed but BEFORE divorce granted?

a. This will be considered a death case. At death, joint tenancy is presumed a joint tenancy 

b. Under Hilke, presumption is rebuttable by a writing, either in the deed/title or a written agreement that H had a SP interest – that the home was held in joint tenancy 

c. HYPO: H & W acquired a home in 1990. There are no agreements regarding the home. W dies AFTER the petition for dissolution was filed, but before the divorce was granted. 

1. Even though divorce proceedings were in progress, death ended the divorce 

2. General presumption is that JT is presumed to be JT at death, so it belongs to H and there is no agreement to rebut the presumption 

2. What if spouse dies AFTER the divorce was granted but BEFORE the property issues were determined? 

a. This will be considered a divorce case. At divorce, joint tenancy is presumed CP 

b. Under Hilke, presumption is rebuttable by a writing, either in the deed/title or a written agreement that H had a SP interest – that the home was held in joint tenancy 

c. After 2001, under Probate Code § 5601, divorce automatically severs joint tenancy and no longer a right to survivorship. It converts to a TiC; each spouse has right to will away their share. 

1. Spouse’s share would either go to the person specified in the will or to the spouse’s heirs if no will 

d. HYPO: H & W acquire home in 1990. There are no agreements regarding the home. W dies AFTER divorce was granted but before property issues were determined. 

1. Divorce ended marriage, so general presumption is that JT is presumed to be CP 

2. But Probate Code converts it to a TiC, allowing W to will away her half 

3. Estate of Blair: H&W bought a house in JT. They separate in 1985 and W has a will leaving her estate to her sister. W dies before official dissolution. H sells the house and the sister claims she is entitled to ½ of the proceeds bc house was CP. 

i. Q1 = is the house JT or CP?

a. If JT ( it belongs to H based on rights of survivorship

b. If CP ( the sister is entitled to half based on W will 

ii. Q2 = What ended the marriage? Death or divorce?

a. The court found that death is what ended the marriage. Therefore, the controlling presumption is joint tenancy is presumed to be joint tenancy, so it belongs to H and there is no agreement to rebut the presumption.
VIII. COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP
A. As of 7/1/01, a H+W may hold title as CP with right of survivorship
1. Title must expressly declare “CP with rights of survivorship”
2. While both spouses are alive, you can terminate the right to survivorship the same way you sever at JT 
B. AT Divorce and Death 
1. If the marriage ends in divorce( property is presumed to be CP & each spouse entitled to ½
2. If the marriage ends in death( property is presumed to be JT & surviving spouse gets 100% (right of survivorship)
3. E.g., 

a. In 2007, H&W acquire home as CP w RoS. They used CP funds to purchase the property. W dies in 2013 and leaves her share of the CP to her children. Who receives the home?

1. General Presumption = it is treated as JT and H gains property by rights of survivorship 

b. H&W separate in 2013. They have no agreements. H&W dispute the ownership of the home. What happens at divorce?

1. General presumption = it is treated as CP and each spouse is entitled to half and there are no agreements to rebut 

c. H&W separate in 2013. They have no agreements. H&W dispute ownership of home. W used $100k SP to improve the home (CP). What happens at divorce?

1. General presumption = it is treated as CP and each spouse is entitled to half and there are no agreements to rebut

i. However, W has a right to reimbursement for the $100k via tracing 

ii. Any appreciation will be divided equally as CP 

C. Benefits of holding CP w/right of Survivorship 
1. Get to avoid probate! 
a. allows the automatic transfer of property to the surviving spouse without probate proceedings (makes everything simpler, easier) 

2. Right of survivorship 
a. Compare this w/CP, where surviving spouse only gets the 100% if the other dies without a will. Under CP w/RoS, surviving spouse either gets half at divorce, or gets it all at death regardless of a will.

3. Favorable Tax Treatment
a. Definitions 

1. Basis = purchased price 

i. E.g., Mircrophone purchased for $200. That is your basis. After a year it is worth $500. $300 is taxable gain, which you need to pay taxes on.  
a. Gain is the difference between gain and fair market value. 

ii. The higher the basis, the smaller the gain, and the less tax will be owed upon sale of an item 

2. Stepped-up basis = fair market value (FMV)

i. FMV for JT is ½ 

ii. FMV CP wros is full amount 

b. CP w/right of survivorship( The entire basis of the property is the FMV at the time of death (the basis and stepped-up basis is full interest amount) 

1. E.g.,: H&W buy house for $100k as CP with rights of survivorship. H dies and property is worth $1M. W wants to sell.

i. Basis = $100k 

ii. Stepped-up basis = $1M

iii. Total Property Basis = $1M + $100k = $1.1M

iv. Taxable gain = $1M - $1.1M = -$100k 

v. W has to pay less $100k gain 

vi. Note: For this class, consider the negative offset a zero gain

c. JT( Half of the property gets a stepped up basis to FMV at the time of death (the basis and stepped-up basis is for ½ the interest) 
1. E.g.,: H&W buy a house for $20k as JT. H has died. It is now worth $800k and W wants to sell 

i. ½ basis = $10k 

ii. ½ Stepped-up basis = $400k 

iii. Total property basis = $400k + $10k = $410k 

iv. Taxable gain = $800k - $410k = $390k 

v. W has to pay taxes on the $390k gain 

2. E.g.,: H&W buy house for $100k as JT. H dies and property is worth $1M. W wants to sell. 

i. ½ basis = $50k 

ii. ½ Stepped-up basis = $500k 

iii. Total property basis = $500k + $50k = $550k 

iv. Taxable gain = $1M - $550k = $450k 

v. W has to pay taxes on the $450k gain 

d. Summary 

1. CP with survivorship treated as no gains while a JT will be taxed on gains for other 50% 
2. In JT, only ½ of property receives a stepped-up basis. In CP, entire property gets stepped up basis. 

i. E.g., H+W purchase a home for $100k. H dies when the property value has increased by $1M. W gets full ownership and decides to sell. 
a. In a JT ( W’s new basis will be $550k ($50k for the ½ interest she already possessed and $500k for the ½ interest she acquired through the right of survivorship)
b. In a CP, the entire property gets a stepped up basis. Instead of $550k, it becomes $1M. Taxable gain = $0.
IX. COMMINGLED BANK ACCOUNTS 
A. Commingling = When both CP and SP funds have been deposited into a bank account 
1. Just titling account in one spouse’s name alone doesn’t change the character. 

B. Family Expenses Items Consumed from Commingled Bank Accounts

1. Family Expenses= 
a. Food, rent, vacations, medical & dental care ( things that are consumed and do not result in acquisition of property that would ultimately be divided at divorce or death 

2. Two main rules for family expenses:

a. (1) If CP & SP funds are in an account, you presume that CP funds are used to pay for family expenses. 
1. ONLY presume SP funds are used for family expenses when CP funds are exhausted. 

b. (2) When SP funds are used to pay for family expenses, the SP estate has NO right to reimbursement UNLESS There is an agreement re reimbursement. 
C. Acquisitions (i.e., Non-Family Expenses) from Commingled Accounts
1. Triggering facts 

a. Comingled bank account 
b. Property acquired during marriage 
2. General CP presumption applies( property acquired during marriage is presumed to be CP
a. But the SP proponent can rebut the presumption by tracing to SP funds (it depends on what that thing is- titled property, not titled, etc.)  
1. Not easy to rebut! Without excellent records showing what each transaction was for and from which funds they came, acquisition from a commingled account is likely to be characterized as CP. Keep SP and CP funds separate!

3. When you have commingling bank account ( Issue is HOW SP proponent traces  
a. Two methods to trace when you use funds from a commingled bank account during marriage to acquire property 
1. (1) Exhaustion Method
2. (2) Direct Tracing 
b. (1) Exhaustion Method 
1. To rebut CP presumption( SP proponent must show community expenses were greater than community income at the time the property was acquired
i. This method is favored by community. 
ii. Sees vs. Sees: Look at the bank account and at the moment the purchase was made was there community funds in the account that could have potentially been used.
iii. When the spouse commingles funds, they “assume the burden of keeping records adequate to establish the balance of community income and expenditures at the time an asset was acquired” 
2. Exception: IF (through no fault of the spouse) it is NOT possible to ascertain the balance of income and expenditures at the time property was acquired, rely on the total recapitulation method to establish the character of the property. 

i. Total Recapitulation: SP proponent shows community expenses were greater than community income over the length of the marriage. 
a.  If there are more CP expenses than there is CP income over the duration of the marriage( it is SP. 
b. This method is ONLY triggered in situations such as when a natural disaster destroyed all records. This is probably not a thing today b/c online.
c. (2) Direct Tracing Method (preferred by the SP proponent)
1. SP proponent only has to show that:
i. (1) SP funds were in the account; AND
a. (a) there was a “disposition” of those funds, meaning there is a detailed schedule of money coming in, going out, the timing, and what it was for

a. Look for patterns, SP funds comes in and then it goes out right after 

b. Is this something you expect one person to own vs. the community (home appliances look like home purchasers) 

b. (b) Requires documentary evidence + testimony to show SP funds were actually used to acquire the prop

a. The more paperwork you have the better, the more patterns that can be proven the better (every month you get money from apt complex one owns and every month that same amount is used to pay for apt insurance) 

c. Difficult to satisfy (Frick)

a. You want a contemporaneous statement (purchaser telling someone at the moment of purchase, this my SP) showing intent and want more than just a bank account, like a pattern of purchasers where vintage cars are understood to be SP, etc. 

ii. (2) SP proponent intended to use the SP funds to acquire the property in question
2. E.g, 
i. MARRIAGE OF MIX: W makes significantly more than H. They share a commingled bank account. W uses direct tracing to show that SP funds were in the account through evidence of her income and expenses and that she intended to use those funds to acquire the property (usually through testifying and by showing that you received the funds close to the time of spending)
ii. ESTATE OF MURPHY: Ct says you can use direct tracing methods but that you have to show the disposition of the funds to show that SP funds were used to acquire the property → have to show expenditures from the account when they were made and what they were used for (SHOW ME THE RECEIPTS)
iii. MARRIAGE OF FRICK: H showed that he received specific amounts of SP each month and that he paid a specific amount every month for the encumbrance. Ct says that is not enough because it didn’t show the full picture of the activity in the account at the time of the payments. 

d. E.g.,: W has $20k SP before marriage. W& get married. W pays for family expenses totaling $10k from that account. At the end of the 1st month, W deposits $1k of SP (rents, profits, issues from SP stock) and $5k paycheck (CP because acquired during marriage). In the 2nd month, W buys stock worth $5k. H&W divorce. How do we characterize the stock at divorce?

1. General Presumption = property acquiring during marriage with SP funds is presumed to be CP. But W can rebut by tracing 

i. $20k SP - $10k family expense = $10k SP + $1k SP + $5k CP = $16k 

ii. If W uses the Exhaustion method, then the stock will be considered CP because there was enough CP funds to purchase the stock 

iii. If W uses the Direct Tracing, then the stock will be considered SP assuming she can prove intent and show disposition 

D. Joint Bank Accounts E&E p. 125 
1. What happens when a bank account is jointly titled? 

a. Probate Code 5305, provides that AT DIVORCE contributions to bank accounts (and acquisitions made with funds from that account) of married persons are presumed to be CP and can be rebutted by tracing to SP
2. E.g.,: 
a. H&W marry in 1995. They open a bank account in 2008 with $25k CP and $75k W’s SP. The titles states that bank account is joint tenancy. They have no agreements. They divorce. How will the court characterize?

1. General presumption applies and it is CP. W can rebut the presumption and has a right to reimbursement via tracing for the $75k of her SP

2. Compare with Probate Code, where W is entitled to owning 75% of the bank account. However, interest is subject to pro-rata apportionment. Note this is about ownership not reimbursement 

X. CLASSIFICATION AT DIVORCE 

A.  Educational Degrees
1. Triggering Facts 

a. One spouse gets a degree and parties later divorce 
2. Loans for Educational Degrees

a. Rule: A loan incurred prior to or during marriage for education is assigned to the student spouse i.e. debt follows the student at divorce 
3. CP Contribution to Education Degree 

a. CP or quasi-CP used for

1. Payments for education or training, or 

i. Including tuition, fees, books, supplies, and transportation, special living expenses” (moving might count), BUT NOT ordinary living expenses which are incurred regardless of whether one spouse is attending school or not (including childcare) 

2. Repayments of a loan incurred for education or training
i. Includes loans incurred before & during marriage 

4. CP Reimbursement
a. There can be reimbursement of community contributions to pay for the costs of education IF: 
1. (1) the expectation is that student spouse will make more money (i.e., community has an expectation that more money is coming in) 
i. Community not entitled to reimbursement for degrees that are pursued bc they are of interest to the spouse seeking the degree. 
a. If this is the case, presume community made a gift and no right to reimbursement at divorce 
2.  (2) community property contributions to education or training substantially enhances the earning capacity of the party 
i. Case by case to determine if education or training substantially enhances earning capacity
ii. Courts employ a subjective test & often require that increased earning capacity already be realized at the time of divorce
iii. Law degrees as a matter of law don’t substantially enhance the earning capacity 
a. E.g.,: police officer goes to law school but as a matter of law lawyers don’t make more than police officers. Court might need proof that you started a job or accept a job at a big firm. 
b. Nevertheless, court has a lot of discretion in this area and reimbursement & reassignment may be reduced/modified “in the interest of justice” 

1. 10 yr Presumption: If parties have been married for over 10 yrs, it is presumed the community has substantially benefitted and accumulated significant CP, so there is no need to reimburse. 
2. Contrary Presumption: If parties have been married for less than 10 yrs, it is presumed the community has NOT substantially benefitted and accumulated significant CP, so there IS a need to reimburse.
5. How is reimbursement (to the community) calculated? 


a. The amount spent + the interest rate at the legal rate (which is 10%) 

1. Simple interest, not compounded interest 
b. HYPO: H takes out school loan.W uses her earnings to repay loans. W can only get reimbursement for ½ of her contributions, not 100% bc her earnings during marriage are CP. 
6. Use of SP by one spouse to pay for other spouses education degree 

a. Presume that it’s a gift, but a lot of courts allow some reimbursement 

b. Court might look at equities 

B. COMMUNITY BUSINESSES, PROFESSIONAL PRACTICES, AND GOODWILL
1.  If a spouses’ business/professional practice (or an interest in a business/ professional practice) is acquired during marriage, that business/ practice is CP (unless you can trace) 
a. It includes: 


1. Tangible property – real estate, equipment, inventory, office furniture, money in the bank

2. Intangible property – goodwill

i. Goodwill= A transferable asset that is a valuable property interest 

a. The expectation of continued public patronage; customer loyalty; a value that we place on the probability that an establishment will continue to exist and be successful; a reputation that wins “the confidence of his patrons” and creates “immunity from successful competition” 

b. It is a commodity (lawyer can sell their firm; doctor can sell their practice)

2.  Who / What can possess goodwill?

a. Businesses and professionals (in professional practices), like lawyers and doctors, AND financial advisors can develop goodwill
1. Business defined for purposes of goodwill = profession, commercial, or industrial enterprise with assets and excludes natural persons 

2. Key Q = Does he have something that is transferable?

i. If yes ( goodwill 

ii. If No ( no goodwill 

b. Celebrities do NOT have goodwill 

1. Celebrity goodwill is not a property right divisible at divorce

2. A business does not mean a person doing business 

i. Celebrities cannot sell or transfer their standing / reputation 

ii. If a celebrity has a business like a cookware, etc. that can have goodwill. BUT nothing comes from the fact that he/she is a celebrity. 

3. How to value goodwill?

a. Experts provide values bc spouse with the business will argue there is no goodwill. Spouse without the business will argue that there is lots of goodwill.
b. Two main methods: 

1. 1) Market analysis

i. What would a potential buyer pay for the community business if sold at the time of the divorce?

2. 2) Capitalization method

i. What is the net income of the professional practice for one year subtracted by a reasonable salary for a professional of comparable experiences multiplied times a multiplier 

a. Net income – reasonable salary X some multiplier

c. Goodwill may not be valued by any method that takes into account the post-marital efforts of either spouse (aka any method of valuing goodwill based on the earnings or projected earnings of a spouse after separation or divorce is prohibited—that is SP)
d. Courts have a lot of discretion in this area and there are no bright line rules
1. E.g.,: if a partnership has in their k says “the other partner will buy it out for $200k,” that language is not binding as to the value of goodwill 
e. Potential scenario( Goodwill might arise where the business belongs to one spouse pre-marriage, but acquired goodwill is the product of community

C. SEPARATE PROPERTY BUSINESSES
1. Rule: If a spouse owns a business before marriage, or starts a business during marriage w/SP (funds received from a gift or inheritance) then the business is SP
a. If you spend 100% of your time working at the SP business it is still SP, doesn’t change character of property 

b. But, the other spouse may be entitled to some of the wealth generated by the SP business

1. ( There are two different formulas to use to determine if and how much the community has an interest in the increase in value of a SP business 

i. Also, parties contract for differing results than what the two approaches provide.  

2. Two Formulas: Pereira / Van Camp
a. (1) Pereira Approach 

1. Use when( The increase in value of the SP business can be attributed to the community effort (meaning the _____spouse’s effort) 
i. SP spouse gets a “fair return” on the SP business (usually the reasonable rate of return on the SP business is 10%),

a. As if the value of the business had been in a bank acct & earned interest each year
a. You value the business at the time of inception and add a reasonable rate of return 

ii. AND Community gets any “excess” the remainder

2. This approach favors the community


i. W at divorce is going to argue the business is only successful because of H. H put so much time into business. H will argue “I’m not that amazing, business of this kind has been doing well, they were really popular, etc.” 
3. Use this approach if: SP spouse spent a lot of time in the business or business growth was substantially different to other similar businesses (suggests not due to market conditions).
b. (2) Van Camp Approach
1. Use when( The increase in value of the SP business can be attributed to something other than community effort (like economic conditions) 

i. The community gets a reasonable value of his/her services (what a salary would be, if the SP spouse did not receive an actual salary)

ii. The SP spouse gets the excess / the remainder 

iii. Community’s share of the profits = Community income – community expenses

a. ( If all income was spent during the marriage, then all that remains is SP 

2. This approach favors the SP spouse
3. Use this approach if: growth was the same as other similar businesses (looks like market conditions); unusual economic situation that helped all businesses. 
c. E.g.,: H&W marry. W receives $200k inheritance. W is an amateur photographer and wants to open a camera store. (H/W) does the research for the cameras, knows people in the industry, makes all the decisions regarding visual display in store. W opens the store and is there 24/7, constantly supervising all operations. 

a. Initial investment = $200k

b. Assume W salary = $100k 

c. Family expenses = $80k 

d. Divorce at 10 yrs and business is worth $1M

ii. If the increase in value is attributed to community efforts ( Pereira

a. $200k x 10% = $20k 

b. $20k x 10 yrs married = $200k

c. $200k + $200k = $400k W SP 

d. $1M - $400k = $600k ($300k each 

e. W total = $700k / H Total = $300k 

iii. If the increase in value is attributed to something other than community efforts ( Van Camp 

a. $100k x 10 yrs married = $1M

b. $80k x 10 yrs married = $800k

c. $1M - $800k = $200k CP ( $100k each 

d. $1M - $200k = $800k = W SP

e. W total = $900k / H Total = $100k

XI.  WHO HAS THE POWER? MANAGEMENT AND CONTROL OF CP
A. History
1. Before 1975 ( management and control of CP was under the H’s control except for W’s uncommingled CP earnings and SP

2. After 1985 ( Equal management and control 
a. Law is retroactively applied to prop acquired pre-1975
b. Either spouse can spend CP as if it were his/her SP & control the earnings of the working spouse BUT many limitations exist
B. Limitations on Equal management and control
1. Bank Accounts
a. Rule: Access to bank accounts in one spouse’s name are limited to that spouse 

1. Other spouse will only have access with court order (which means you’re probably getting divorced anyway)

b. If you have CP and you put it one name alone it doesn’t change the character of the property, it is still CP. Not a valid transmutation.

1. i.e., depositing earnings/CP funds into a bank account with your name only does NOT change character of property—still need a valid transmutation to change character.
2. Sale or conveyance of Community Personal Property

a. Rule: Before a spouse sells, conveys, or encumbers CP used as the “family dwelling, or the furniture, furnishings, or fittings of the home (curtains, fixtures of the house), or the clothing or wearing apparel of the other spouse or minor children which is community personal property” that spouse must get the written consent of the other spouse.

1. If spouse does not obtain written consent of the other spouse, the encumbrance/ transfer is void, and the creditor must return any item the creditor takes to satisfy the encumbrance. 
i. E.g.,: wife takes out a loan with furniture as collateral. If she defaults on the loan, the creditor would have to return any confiscated furniture because she didn’t get H’s consent. 
3. Gifts (Usually BIG gifts) to Third Parties
a. Rule: Before a spouse gives or disposes of CP personal property for less than fair & reasonable value, s/he must get the written consent of the other spouse 
1. NOTE: does not apply to gifts between spouses—that is governed by transmutation
b. What happens if a spouse violates this rule?
1. During the marriage( nonconsenting spouse can ratify the gift or revoke the gift and sue to recover all of the property for the community (if all is recovered, nonconsenting is entitled to their half)
i. E.g.,: 
a. W gives $2k camera to a student without H consent. H can ratify (meaning he approves which should be in writing) or revoke the gift (sue and get back $2k for the community)
2. After death of donor spouse( nonconsenting spouse can ratify or void gift up to one-half the current value of the gift (spouse gets back half of its value)
c. Who can be sued to recover gifts made without spouse’s consent? 
1. Can sue those who got the gifts or the spouse who gave the gifts, or their estate. 
i. Fields v. Michael: H gives away gifts of almost $500k w/out W’s consent. Gifts had mostly been “used up.” H dies. Court says W can recover from H’s estate. 
4. Community Business 
a. Rule: Primary management and control is in the spouse who operates, owns, or manages the business (which is all of or substantially all CP) 
1. Managing spouse “may act alone in all transactions” such as decisions re running the business, buying equipment, hiring employees, etc.)
2. But prior written notice (not consent) is required for major business transactions 

i. Major business transactions = something that substantially affects the business 

a. E.g., sale, lease, exchange, encumbrance etc. of all or substantially all of the personal property used in the business; taking a loan out on the business; selling business; leasing a building, etc. 

3. What if managing spouse does not give prior written notice?

i. Other spouse may be able to sue for breach of fiduciary duty (must show harm) and/or obtain an accounting (show me the books), BUT transaction is NOT declared invalid.
ii. Note: if the managing spouse sells the business and there is no monetary loss, it can be hard to argue the other spouses interests were harmed (thus no remedy).   

5. Community Real Property
a. Rule: Either spouse has the management and control of the community real property 
1. BUT both spouses must join in executing an instrument in which community real property is sold, conveyed, or encumbered (take a loan), or leased for one year or more
b. What if title to CP real property is in one name and that spouse sells w/out other spouse joining? 
1. (1) Sale is presumed valid if the buyer in GF did not know the selling spouse was married  
i. CA law requires that buyer at least ask if seller is married. 47-49 mins  
2. (2) The spouse that didn’t join in the sale has the right to void the sale,
3. (3) The spouse that sold property would have no right to the property BUT the community has to repay the purchase price (even if increase in value) to the bona fide purchaser 
i. Lezine: H took out a loan & used CP home as collateral. Loan was not repaid. W finds out and files for divorce & tries to void the loan. Trial court awarded the lender a money judgment for the debt. W got the home as her SP, but W is stuck with the loan because the lean was already in place.

C. FIDUCIARY DUTIES 
1. Spouses owe each other fiduciary duties
a. Fiduciary duty= highest good faith and fair dealing; neither shall take any unfair advantage of the other; same rights and duties as nonmarital business partners”

b. Cal Family Code § 721 refers to corporations code—spouses form an economic community and essentially form a business together. 

2. Spouses fiduciary duties to each other:
a. (1) DUTY TO DISCLOSE ( giving spouse “true and full” information re any transactions involving CP (full disclosure & access to information—receipts, bank accounts, etc.).
1. Old language says upon request 
2. As of ____: New language says without demand ( affirmative duty to say this is what I did with our CP and here is all the paperwork. 
i. Law is not totally clear as to how much & what type of information must be given w/o consent

ii. Failure to disclose is only a breach of fiduciary duty if it results in impairment (usually decreased value) of spouse’s ½ interest in CP

a. This typically happens at divorce bc you don’t sue for breach of fiduciary while married. Only a harm when there is a decrease in value. 

3. Is the duty to disclose without demand retroactively applied?

i. Yes!
a. Fossum: in 2002 W fails to tell H that she took a cash advance from a credit card. W used money to buy her son a horse trailer and car. Court held W violated her fiduciary duty and was required to reimburse H for the half the amount, which was $12k and pay attys fees. Court assumed duty to disclose without demand applied retroactively. 
b. Margulis: H and W have an investment account the total of which was almost a million dollars. Money disappears after they separate. H was always the one to manage their finances and court says H breached his fiduciary duty by not maintaining records of what happened to money. H is fined. Court says duty to disclose is an affirmative obligation that continues until the distribution of assets—that is until you no longer have control of what would have been CP. 
4. How long does the fiduciary duty last? continues after separation, until final distribution of assets.

b. (2) ACCESS TO ANY BOOKS KEPT REGARDING A CP TRANSACTION. business records, bank accounts, retirement accounts, bills, etc. 
c. (3) ACCOUNTING a spouse should be responsible for benefits or profits of CP in order to protect & answer to the other spouse 
1. Receipts and anything that happens since the CP was transferred 

2. It means here is the transactions and what has happened to money since 

d. (4) Partners’ DUTY OF CARE to refraining from: 
1. (1) Grossly negligent or reckless conduct
i. ordinary negligence is not considered a breach 

ii. can include risky investments that leads to a loss
a. E.g., H decided to take his safe retirement funds (CP) to put into volatile stocks. H’s actions could be seen as grossly negligent or reckless. 
2. (2) Intentional misconduct, or knowing violation of law

i. E.g., 

a. Beltran: H had a criminal conviction & as a result had to forfeit his military pension. H had to reimburse the community for the amount of the pension forfeited. Court held H engaged in intentional misconduct or knowing violation of law so H has to reimburse comm
b. Stitt: W convicted of embezzlement and was solely responsible for unpaid attorney’s fees incurred to defend against successful embezzlement charges. Wife not community responsible for paying atty fees bc her actions were knowing and intentional. 
a. Takeaway: in both cases a spouse engaged in bad behavior and as a result they breached their fiduciary duty. Community or the wrongdoer alone is forced to pay. 

e. (5) A SPOUSE MUST NOT TAKE “UNFAIR ADVANTAGE OF THE OTHER”
1. Rule( IF one spouse obtains an advantage over another in a CP transaction, it is presumed that the advantaged spouse exercised undue influence over the other spouse.
i. Advantaged spouse can rebut presumption by establishing: 

a. Transaction was freely and voluntarily entered into by the disadvantaged spouse (DS)

b. With DS full knowledge of all the facts, AND 

c. With (DS has) a complete understanding of its effect 

2. Examples of unfair Advantage/undue influence 
i. Using SP to deprive one’s spouse of a CP opportunity/investment like a pension( breach

a. Lucerio: H’s pension was dormant and had to deposit funds to make it active again. He chose CP over SP. By using SP to reinstate his pension, H deprived W of the pension, so H couldn’t overcome presumption. Pension really should have been CP. H was trying to make it SP to leave his W out.
a. Use of the SP funds is considered taking unfair advantage of W bc it actively deprived her of her share of the pension.
b. Contrast Somps: H used SP funds instead of CP funds to buy investment realty. Ct says not a breach of fiduciary duty or unfair advantage because spouse has a choice of which funds to use when making an investment.
a. BUT if the use of SP represents an attempt to deprive the other spouse of an interest in CP, like a pension, retirement account, or employment opportunity, that action differs from a simple choice of which funds to invest. 
ii. Using undue influence to obtain an unfair advantage over one’s spouse, such as forcing a spouse to give up a CP interest in property. 
a. Haines: When one spouse obtains an advantage over the other spouse, there is a presumption of undue influence. H could show that he didn’t engage in undue influence. He showed that he made the transfer of CP funds and did it in a way that W knew and understood the transfer. Looking for a document where spouse says I am aware and understand. 
b. Marriage of Deelaney: H conveyed his SP residence to himself and W, making it CP. W got an advantage and court held it was unfair, therefore the grant deed was void & residence remained H’s SP.  
a. W could not rebut presumption bc W had legal and financial issues, and H had cognitive issues. Even though transmutation was legal, it was void due to breach of fid. duty, specifically undue influence. 

c. Marriage of Mathews: W executed a quitclaim deed and conveyed her CP interest in the home to H as his SP (valid transmutation). H got an advantage but court held, H didn’t get an unfair advantage. 
a. H rebutted presumption by showing W was fluent in English, she managed their finances and investment. She did it bc they wanted to refinance and get better APR so put it in H’s name bc he had better credit. 
iii. Obtaining an unfair advantage over a spouse by failing to carry out a promise to add the spouse’s name to a deed.
a. Fossum: H&W buy a house in one spouse’s name who has better credit. They agree they will later put in both names, which they do. Later, they need to refinance so they put back into H’s name only. H never put the house back into both their names even though there was a promise to do so. H is advantaged bc house is not his SP. 

a. H could not rebut presumption. Failure to reconvey property to both of them is an unfair advantage and a breach of fiduciary duty bc by not keeping his promise he failed to deal with his wife in the highest good faith. 
D. RESTRAINTS DURING DIVORCE PROCEEDINGS 
1. Once spouses are living “separate and apart” their earnings are SP and the community is not liable for debts incurred during that time 
a. BUT the fiduciary duty spouses owe each other continue until the date of distribution of the community or quasi-community asset or liability in question

2. Once divorce initiated, there are limitations on the management and control of the property. 

a. Once initiated, a TRO is issued which says neither party can transfer, encumber, conceal or dispose of any property (SP/CP/Quasi) w/out written consent of the other party or court court. 
1. Four exceptions:
i. CP or Quasi CP or SP for divorce attorney’s fees

ii. Expenditures made in the usual course of business (i.e., payroll for already owned business)

iii. Expenditures for the necessities of life (i.e., rent)

iv. “Extraordinary” expenditure: spouse must notify the other spouse of any “proposed” extraordinary expenditure at least five days before incurring such an expenditure and account to the court for them

a. Not clear if transaction will be void if you don’t follow, but at min. the court can punish. 

3. Breach of Fiduciary Duty

a. McTiernan: After TRO was issued, H sells CP stock without informing his future ex-wife or the court. The price of the stock goes up. Even if not malicious it is treated as breach of fiduciary duty because actions are in violation of TRO. 
1. Remedy is 50% of any asset undisclosed in breach and atty fees 64 mins…  

i. You get 50% of whatever is the higest value of transferred asset and atty fees 

b. Rossi: Malicious breach- W wins the lottery and doesn’t tell future ex spouse and intentionally hides it. Court says she acted with fraud and H is entitled to 100% of the winnings. W claims H was abusive and gambler, but court doesn’t care. 

4. Remedies for breach of fiduciary duty 
a. Court ordered accounting: receipts of transfer or receipts of sale, receipts of whatever happened and show me what happened with that money since.
1. ( available during marriage, at divorce, or death
b. Court order to add name to CP held in one spouse’s name

c. For non-malicious breaches( innocent spouse gets 50% of a highest value of an asset plus attorney’s fees & court costs
d. For malicious or fraudulent breaches( innocent spouse gets 100% of asset undisclosed or transferred in breach of fiduciary duty
XII. CREDITORS’ RIGHTS AND THE COMMUNITY 
A. General Rules re Debts

1. What is a debt( contract, tort, and other obligations like child and spousal support

2. When is it incurred( When contract is made or when tort occurs or when the obligation arises 

B. Questions to ask: When, What, Which
1. When was the debt incurred – before, during, or after marriage/separation?

2. What property is liable for the debt – CP, H’s SP, W’s SP?

3. Which kind of debt was incurred – k, necessaries, common necessaries, pre-marital spousal or child support, tort judgment? 

C. Liability for Marital and Premarital Debts During Marriage 
1. The community estate (CE) is liable for a debt incurred by either spouse before or during marriage 
a. Exception to this rule: 

1. A spouse can shield her CP earnings from a debt incurred by the other spouse before marriage by: (1) keeping her earnings in a separate account in her name only; (2) not commingling those earnings w/other CP

i. Can apply this exception to child or spousal support obligation since these debts are treated as debt incurred prior to marriage.  

ii. Cannot shelter earnings for a debt incurred DURING marriage. 

2. Can also enter into a PMA specifying that all earning are the SP of each spouse 

2. A spouse’s SP is liable for her own debts (incurred before or during marriage) but not for the debts of the other spouse.

a. Rule: If one spouse has a debt, the creditor can reach that spouse’s SP or the CP or, but not the other spouse’s SP. 

1. Exceptions to this rule: 

i. A married person is personally liable (both the CP & the SP may be liable) for: 

a. The “common necessaries of life” while the spouses are living together or apart
a. Costs that are required to sustain life 

b. Bsics(food, clothing, housing, medical expenses

b. The “necessaries of life” while the spouses are living together
a. Living costs “consistent w/ the spouses’ station in life”—consistent with their standard of living 

c. Generally, a spouse’s SP is generally protected from debts incurred by the other spouse, but a spouses SP is liable for necessaries of life or common necessaries incurred by other spouse while married an living together AND for common necessaries even when married but living apart. 

D. Child and Spousal Support Obligations
1. A child or spousal support obligation of a married person that does not arise out of the marriage (spousal or child support from another relationship) shall be treated as a debt incurred before marriage
a. Thus, CP is liable, but can be reimbursed from the debtor spouse’s SP

b. Also, have the option of shielding your earnings with separate account 
c. SP of support spouse liable; SP of non-supporting spouse is NOT liable 
E. Tort Obligations
1. General rule: A tort obligation incurred before or during marriage is subject to liability of the CE, and the SP of the tortfeasor, but NOT the SP of the non-tortfeasor 

a. As with other debts, a spouse can shield her CP earnings from tort debt incurred before marriage by the other spouse (separate bank account in her name only & no commingling)

2. Satisfying Tort Obligation/ Order of Obligation 

a. If the tortfeasor spouse was performing an activity for the benefit of the community, then the community estate is used first 

1. Driving to work; driving to a place of worship; while painting the house

b. If the tortfeasor spouse was not performing an activity for the benefit of the community, then the tortfeasor’s SP is reached first 

1. Driving to commit a crime or an intentional tort, driving to purchase stolen goods even if the goods will be used by both spouses  

F. Debts and Obligations Incurred While Spouses are Living Separate and Apart Before Dissolution (after separation but before divorce)
1. After separation, a spouse is liable only for debts for common necessaries of life incurred by the other spouse 
a. K debt, necessaries, and tort debt: CP NOT liable, spouse’s SP liable 

b. Common necessaries: CP is liable; contracting spouse AND non-contracting spouse’s SP is liable
G. DEBTS AT DIVORCE 
1. Once a couple starts living separate & apart, their earnings are SP, not CP bc is there no more community 

a. When are you living separate and apart? 
1. Determined by looking at 

i. Parties Conduct
a. Marriage of Baragry: Separate & apart occurs when spouses have come to parting ways with no intention of resuming marriage relations. This court says looks at the conduct of the parties that evidences whether or not there’s complete and break in the marital relationship. This court looks at conduct NOT intentions. 
a. Held not separate & apart bc H&W “preserve[d] the appearance of marriage.” Ate dinner at home often; Kept family home as his mailing address; Filed joint tax returns; H took W and two daughters on family vacations and basketball games; H took W to social events; H brought W his laundry & she did it hoping he would return. No sex after H moved out. 

ii. Economic ties, emotional ties, social ties, and attempts at reconciliation and sexual relationship.
a.  Marriage of Harding: there was 14 yr time gap between separation & divorce filing, both were dating other people and did no social events together, but they had a family business that still connected them. Court says look at economic ties, emotional ties, social ties, and attempts at reconciliation and sexual relationship. 

iii. Variety of factors, not just one 

a. Marriage of Manfer: Court emphasizes we should look at the parties words actions. Focus on the parties “subjective intent” as “objectively determined from all the evidence reflecting the parties’ words and actions during the disputed time,” not what “society at large would perceive.” Look at variety of factors not just one.  

iv. Intent + Conduct 
a. Senate Bill 1255 

a. Parties can live under one roof and still be living separate and apart, so look at intent and conduct (all relevant factors to determine date of separation). 
i. whether or not you live under the same roof is not determinative of whether or not you’re living separate and apart 

b. Can establish date of separation even if still living together. We look to whether there is a complete and final break in the relationship as evidence by couples’ expressions or intent to end the marriage. Conduct that is consistent with that intent. 

2. Division of Assets and Liabilities at Divorce
a. Characterizing Debts
1. Some debts excluded completely from division at divorce
i. Educational loans(  remaining portion of the loan assigned to spouse who received or is receiving education
ii. Tort liability that is not based on an act performed for the benefit of the community is assigned to the tortfeasor spouse (SP)

a. Tort liability that IS based on an act performed for the benefit of the community is assigned to the community

b. Can we alter these rules: Kind of family code 2601 provides that courts can award an asset to one party to affect substantially equal division. 
a. So if H&W have a CP car worth $25k and community debt worth $20k, the court can give the H???recording unclear
2. Generally, debts allocated based on when they are acquired
i. Debts incurred before marriage are assigned to spouse who incurred them 
ii. Debts incurred during marriage and before separation depend on: 

a. If a community debt, it is divided equally 

b. If a separate debt, it is assigned to the spouse who incurred it 

a. A separate debt can be incurred during marriage and before separation if it was “not incurred for the benefit of the community”

i. Debts not for the benefit of the community -- debts from intentional torts or crimes 
ii. Debts for the benefit of the community – necessary expenses, family vacations, debts from negligent torts 

b. What if Debts Exceed Assets? 
1. If community debts are greater than community assets, then the excess of the debt must be assigned as is “just and equitable”

i. Courts look at “the parties’ relative ability to pay” (differing earning capacity & financial backgrounds) 

c. Debts incurred after separation but before marriage is dissolved: 
1. Three categories of debts:
i. Common necessaries of life (food, clothing, housing, and medical care)

a. If for common necessaries of either spouse or the necessaries of the children of the marriage, the debt is given to either spouse based on needs & ability to pay
ii. Necessaries of life (necessary to the spouses’ station in life)( same as above; debt to either spouse according to needs and abilities to pay
iii. Non-necessaries (everything else)( the debt is confirmed to the spouse who incurred them w/o offset
d. Debts incurred after entry of judgement but before dissolution (still dealing w/property settlement
1. Each spouse is responsible for his/her own debts without offset  
XIII. PREMARITAL AGREEMENTS: 
A. Purpose 
1. Pre-marital agreement (PMA) are another way to change the character of property by agreement (other way is by transmutation) 

2. Allows couples to opt out of community property law/rules  

a. Most common clause in a PMA is to provide that each spouse’s earnings during marriage are their own SP

3. Gives the earner spouse maximum control over her/his earnings

B. Challenging a Premarital Agreement
1. Economically inferior spouse can challenge a prenup (in addition to asking for spousal support) if at the time of signing there was: 

a. (1) Fraud, or

b. (2) Duress, or
c. (3) Undue influence upon that spouse
1. A grossly oppressive and unfair advantage of another’s necessities or distress

Estate of Nelson, 1964: H, 50 y/o real estate broker (wealthier and more sophisticated). W was his 22 y/o secretary who got pregnant & signed a one-sided agreement waiving spousal support. At the time there was stigma to have child out of wedlock. Court held agreement was invalid because H was so much more sophisticated, and the bargaining power was so disparate. Also violated public policy by waving spousal support. 

2. PMAs that promote, encourage, or facilitate divorce by giving a large monetary benefit to the economically inferior spouse upon divorce violate public policy. Marriage of Dawley, 1976
3. No undue influence where spousal support provision provided a minimum, but not a maximum for length of support 

i. W gets pregnant before getting married. W is an elementary school teacher, H, is an engineer. They decide to get married bc W fears losing her job for being pregnant out of wedlock. W is educated and represented by legal counsel before signing the agreement. PMA sets a floor not a ceiling for support. Support will be provided to W and the child for a minimum of 14 months. Court held no under influence. Spousal support provision did not violate public policy bc the provision only set a min and not a maximum. 

4. Note: generally, pre-2002 cannot waive spousal support if the waiver violates public policy. Courts, especially pre 2002, don’t like spousal support waivers. 
2. The terms of prenup control, not what the parties thought at the time
C. 1986 PREMARITAL AGREEMENT ACT
1. Applies to PMAs executed on or after 1/1/1986
a. Don’t have to worry about retroactivity 
2. PMA Requirements  
a. Must be in writing and signed by both parties 
1. Can only be amended or revoked by a writing signed by both parties

b. Must comply w/contract law, but consideration is not required

1. Statute of frauds applies to the formation of PMAs 

i. Exception to SOF( promissory estoppel applies to PMAs when (1) the party seeking enforcement performed their part of the bargain AND (2) irretrievably changed their position by doing so.

a. Hall v. Hall: W is presented w/PMA and initially did not accept the terms. H says that he will W a place to live (a life estate in his house; she can live in house until she dies), but W has to give up her job, apply for SS at 62, and give him $10k. H&W get married and W does the 3 things. An atty drafts an agreement that gives W the life estate in the house, but H dies before he can sign agreement (amendment to his trust). Promissory estoppel exception applied.  
a. (1) party seeking enforcement of agreement (W) performed her part of the bargain (the 3 things), AND (2) W irretrievably changed her position in doing so. W can’t go back in time and get her money back, unapply for SS and ungive the $10k. 
b. This exception doesn’t apply if you only partially performed need to do both things. 
2. Parol evidence is NOT admissible to establish the substance of the agreement (to insert missing terms & conditions that would make an otherwise unenforceable agreement enforceable)

i. PMA needs to stand on its own, needs to be enforceable without outside evidence and the terms must be stated with sufficient certainty to be an enforceable contract

a. Marriage of Shaban: Facts: H&W married in Egypt. Divorce in CA. H comes forward w/1 page and says it’s a PMA. Agreement only outlined a dowery. H tried to introduce parol evidence to say that based on that 1 page paper the marriage and all property acquired during marriage should be interpreted under Islamic law. Also tries to introduce expert testimony. Court says parol evidence not allowed to explain K terms.
3. Parol evidence IS admissible to interpret (give meaning to) existing terms
3. Subjects of PMAS 
a. Essentially anything: (1) Rights to property; (2) Personal Rights & obligations, (3) Choice of law (SP v. CP principals), but NOT: 

1. (1) Matters that would violate public policy or the law

2. (2) Condition that the PMA is void if one spouse cheats 

3. (3) Child support 
i. BUT spousal waivers are allowed 
a. Pendleton v. fireman: H&W agreed that if they divorced, they would waive rights to spousal support. At divorce, W sought spousal support anyway. SC says spousal support waivers are allowed, waivers “executed by intelligent, well-educated persons each of whom have property and earning ability and both of whom have the advice of counsel are deemed to not violated public policy and not be per se unenforceable.”

a. Both represented, but understood what they were doing, neither will be left destitute bc both self-sufficient.
4. Defenses to Enforceability( Two ways to invalidate PMA by the party against whom enforcement is sought:
a. (1) Must Prove PMA was not EXECUTED voluntarily 

1. Requires showing fraud, coercion, or lack of knowledge at the time of signing 
i. Factors to consider: 
a. Proximity of execution of agreement to wedding (did parties have time to consider the agreement) 

b. Surprise from the presentation of the agreement (is agreement the same as what they talked about and agreed) 
c. The presence or absence of independent counsel or an opportunity to consult independent counsel

d. Inequality of bargaining power (indicated in some cases by relative age and sophistication of the parties)

e. Disclosure of assets 
f. Did the parties understand the intent of the agreement  

b. OR (2) Must Prove PMA was (a) unconscionable when EXECUTED, AND
1. (b) Prior to the execution, the spouse was not provided w/fair & reasonable disclosure of the property or financial obligations discussed in the agreement;
i. Look at whether spouse was told about all the property at issue in agreement and whether they were told what would happen to that property if they signed. 

2. (c) The spouse did not voluntarily waive, in writing, her right to disclosure of property and financial obligations, AND;
3. (c) The spouse did not have actual or reasonably could not have adequate knowledge of the property or financial obligations 

i. ( If there is a fair and reasonable disclosure of property and financial obligations, it is very difficult if not impossible to say that the agreement was unconscionable. 

D. THE 2002 PREMARITAL AGREEMENT ACT AMENDMENTS
1. Subjects of PMAs as of 1/1/2002
a. Same as 1986 w/ change for spousal support

1. Waiver or limitation of spousal support will not be enforceable unless independent counsel represented the party against who enforcement is sought (spouse who waived) at the time the PMA was signed
i. OR right to independent counsel was waived in a separate writing

a. How to expressly waive right to counsel:  

a. If the party against whom enforcement is sought opts to expressly waive, in a separate writing, representation by independent counsel, that party must: 

i. Be fully informed of the terms & effect of the PMA + the rights s/he is giving up or obligations s/he is undertaking by signing it

ii. Receive a writing that describes the rights /she is giving up or obligations s/he is undertaking 

iii. Be proficient in the language of the written explanation of the rights & the language of the PMA

iv. Execute a document, on or before signing the PMA, declaring s/he received the written explanation of rights & obligations & indicate who provided that information

v. + PMA & all other writings cannot be executed under undue influence, fraud, or duress 

2. AND even if party did have independent counsel, the PMA may not be enforced if it is unconscionable at the time of enforcement (aka time of divorce) 
i. Under 1986 PMA act, we looked at the time PMA was signed (executed). Now, for enforcement of spousal support waiver, look at the time of enforcement. 

a. If you get maimed after marriage and you can’t work, PMA may be unconscionable at time of divorce even if it wasn’t at time of execution. 
2. Enforcement of PMAs under 2002 Act 
a. Rule: Party seeking to invalidate the PMA must show (has the burden) they did not execute the PMA voluntarily
1. Look to whether 

i. S/he was represented by independent counsel when PMA was signed, or 

a. After being advised to seek independent counsel, did s/he expressly waive representation in a separate writing

ii. If s/he did not have independent counsel, did s/he have at least 7 days between being presented with the agreement & advised to seek independent counsel and the time the agreement was signed 

a. Marriage of Cadwell-Faso & Fason: Court held the 7-day requirement does not apply when both parties are represented by independent counsel

3. Retroactivity of 2002 PMA Amendments
a. Background: 

1. The 1986 act expressly stated it only applied from 1986 and after (prospectively)

2.  The 2002 amendment is silent re retroactivity 
b. General rule: Family code applies retroactively, unless it deprives someone of a vested right w/o due process (Marriage of Fellows, 2006)

1. The “new” rule under the 2002 law is that when you are looking at waivers and limitation on spousal support you look at unconscionability of spousal support waiver can be considered at the time of enforcement/(and) divorce IS applied retroactively (Marriage of Rosendale, 2004)

i. Marriage of Rosendale, 2004: left parapelegic 
ii. Unconscionability of spousal support waiver at the time of enforcement (divorce) = applies retroactively

a. Ex: Right before divorce, W in catastrophic accident with huge medical bills. It would be unconscionable to enforce waiver of spousal support given the circumstances 

2. But the majority of court of appeals do NOT apply most terms (the rest) of the 2002 amendments retroactively: 

i. Requirement that parties need independent counsel is NOT applied retroactively 

ii. Requirement that if a party waives independent counsel she needs 7 days between being presented with the agreement & advised to seek independent counsel and the time the agreement was signed is NOT applied retroactively

iii. Takeaway( the change re: unconscionability of spousal support waivers can be retroactively be applied BUT other terms of 2002 amendments cannot 

3. Marriage of Fellows: holds that the family code is supposed to be retroactively applied unless it deprives person of due process, but that isn’t really the trend when it comes to the 2002 amendments. The trend is against retroactive application.

i. This means a spousal support waiver in pre 1986 PMA act would be unenforceable bc those waivers were generally against PP. 

ii. A spousal support waiver in post 1986 but pre 2002 alleged to be unconscionable would be controlled by case law, not 2002 amendments 
XIV. RIGHTS OF THE UNMARRIED
A. Unmarried Cohabitants ( When people live together (for a long time) and act married but are not legally married. 
1. Marvin Agreements
a. Unmarried people can make valid contracts as to mutual support and holding of property – CP laws do not apply. NOT valid if sex is the consideration.
1. Will recognize and enforce:
i. Oral, implied wrriten 
ii. Written contract
iii. Express contract
iv. Implied contract
a. Look to conduct of parties (how they share assets; if they hold themselves out as H&W; if they buy property together and take title in both names)
2. Non-married partners may be entitled to equitable remedies 
a. Quantum meruit: reasonable value of services rendered less reasonable value of support received 

3. These relationships are governed by Marvin v. Marvin 

a. Judicial decisions, not a CA statute governs how to distribute prop acquired during a nonmarital relationship. Judge can say one party is entitled to equitable remedies.  

1. Courts look for express or implied-in-fact contracts 

i. Express contracts (oral or written) between nonmarital partners will be enforced unless based on paying someone for sex (meaning unless for prostitution, which is a crime)

ii. If there is no express contract, courts will look at the conduct of the parties to determine if there is an implied-in-fact agreement, or agreement of partnership or joint venture or some other implied understanding 
2. Equitable remedies, like quantum meruit (reasonable value of services rendered – reasonable value of support received), may be available (but these remedies are RARELY granted)

i. Difficult to prove without sharing of assets 

3. (Difficult to recover under Marvin, courts have found that nonmarital partners receive the value of their services through their the standard of living when they can stay home and the other partner works 

4. Unmarried Cohabitants Implied Ks to share property
a. Court are most likely to find an implied-in-fact contract to share property accumulated during the relationship when there is: 

1. A long-term relationship

2. Partners hold themselves out as a married couple; world thinks they are married

3. Buy a home and other property together (especially if they put title in both their names)

4. Have children

5. One works outside the home and one takes care of the children and the house (perhaps outdated)

b. However, some courts require additional conduct besides a long-term, marital-like relationship 
1. Factors courts look to:

i. Direct testimony of an agreement to share property

ii. Holding themselves out socially as husband and wife

iii. Woman and children taking the man’s last name

iv. Pooling of financing

v. Purchase of joint properties

vi. Joint decision making regarding the properties

vii. The nature of the title taken in those properties (Maglica, 1988)

2. E.g., 
i. Maglica v. Maglica: F has long-term relationship with M where she takes his name and they hold themselves out as married. F worked in his business and made significant contributions to its success. Court says additional sharing conduct established an implied agreement to share business. 
ii. Whorton v. Dillingham: Court finds an implied-in-fact agreement to share property acquired during the relationship where A acted as a “chauffeur, bodyguard, social and business secretary, partner and counselor in real estate,” for B. Court says this is not an agreement for prostitution. Court focuses on the fact that one partner is providing support to the other as chauffer, etc. 

a. Takeaway—these implied in fact agreements are available to same sex couples and diff sex couples. 

b. Marvin v. Marvin- equitable remedies are also available to same sex couples. 

B. PUTATIVE SPOUSE DOCTRINE
1. Purpose:

a. Potential for inequity exists if a couple has a defective marriage, decides to divorce, and then one party who chose not to work is left without property rights. Putative spouse doctrine aims to correct this inequity. 
2. Triggering facts( Defects in marriage (marriage that is void or voidable) 

3. Two types of defects:
a. Void ( Ways to have a void marriage:
1. One spouse is not divorced from a previous spouse
2. Marriage is incestual (e.g., married your second cousin)
3. Consequences of a voided marriage
i. No CP rights arise

ii. A spouse CANNOT ratify the marriage

b. Voidable ( Ways to have a voidable marriage:
1. Marriage is based on a fraud or misrepresentation
i. E.g., W hides that she is pregnant with another man’s baby; H hides that he is having an affair with W’s sister; one spouse is under the age of consent, of unsound mind, or has a physical incapacity (and hiding it) 
2. How to cure the voidable marriage: 
i. When the wronged spouse finds out about the misrep/fraud, s/he can ratify the marriage and CP rights arise from the time of marriage. 

a. Alternatively, can annul marriage and then no CP rights arise  

4. Putative Spouse Doctrine Requirements 

a. (1) A void or voidable marriage, and

b. (2) A good faith belief by at least one party (either or both) that the marriage was valid 

1. What is a “good faith” belief? Look to totality of circumstances test
i. Subjective standard that focuses on the alleged putative spouse’s state of mind to determine whether s/he had a genuine and honest belief in the validity of marriage 
ii. Ceja (2013) test: Look at totality of circumstances
a. Efforts to create a valid marriage

a. Complying w/ the formal procedural requirements like getting a license, having a ceremony, and recording a license

b. How believable is this supposed good faith belief? 

a. The alleged putative spouse’s personal background & experience

c. The reasonableness or unreasonableness of the belief is one factor used to determine if there is in fact a good faith belief

d. All the circumstances surrounding the marriage  

iii. E.g., 

a. Ceja: M&F married in church wedding but M still married to his first wife (void marriage). Court held F had a GF belief. M&F obtained a license, had a big wedding, acted like a married couple (wore wedding bands, shared a joint checking account, lived together, filed taxes as a married couple, she said she would not have had a wedding unless she believed it was legal and valid. 

a. Even though F faxed a copy of the divorce judgment to Robert’s employer which showed the divorce was not final and the time of the wedding (this was evidence against her). Also, F potentially had notice tthe divorce judgment came after they were married BUT she wasn’t a sophisticated person so that helped her. 

b. Marriage of Vryonis: Court held no GF belief existed. F was a visiting professor who “married” her boss in a private religious ceremony (no efforts to create a valid marriage – no license or public ceremony). F says she did not know about CA marriage law and says she relied on M’s claim that they were husband and wife (except F was previously married and is a professor). More problems for F: They did not live together; She did not take his name; They filed taxes separately claiming single status; They didn’t share money; She knew he dated other women. 

5. Effects of Putative Spouse Status 
a. 1) Parties are granted status of putative spouses and a new form of property is created—quasi property. 

b. 2) Court must divide “quasi-marital property” (property that would’ve been CP or quasi-CP if marriage had not been void or voidable)

1. Quasi CP: property acquired while living in another jurisdiction that was SP in that jurisdiction, but would be CP if acquired while living in CA.

c. PS status lasts as long as at least one “spouse” has a good faith belief the marriage is valid, once one realizes it is not a valid marriage, they become unmarried cohabitants under Marvin and Marvin rules/analysis apply.
6. Can a bad-faith spouse rely on the good faith of the innocent spouse to apply the putative spouse doctrine? 
a. Courts of appeals are split as to whether the BF putative spouse can receive a share of the property accumulated during “marriage” due to the earnings of the GF spouse 

1. Yes ( Marriage of Tejeda: M&F “married” in ‘73. M still married to former wife and only files for divorce in ‘75. In ‘94, F starts buying property but not putting M’s name on it. In ‘96, M files for divorce. Ct says that even though the marriage was never valid, because SHE had a good faith belief, the putative spouse doctrine applies and M gets half the quasi-marital property. 
2. No ( Marriage of Xia Guo and Xiao Hua Sun: Ct disagreed with Tejeda case to create a circuit split. Said that since putative spouse doctrine is based on equitable principles and is meant to protect the innocent party. A party seeking putative spouse status must be the one who has the good faith belief and cannot rely on the other party’s good faith belief. 
7. Putative Spouse Doctrine at Death
a. While the probate code only talks about “surviving spouses,” this has been read to include “surviving putative spouses,” thus the putative spouse has the right to the quasi-marital property & the SP of the decedent. 

1. A valid putative spouse stands in the shoes of an actual spouse. 

b. BUT If there is a putative spouse and a legal spouse, the estate will be divided equally between them (treat them both like actual spouses)
XV. DOMESTIC PARTNERSHIPS (state created category) 
A. Four time periods relevant to domestic partnerships
1. Prior to Jan 1, 2000: Unmarried Cohabitants’ Rights
a. No domestic partnership 

b. Unmarried couples are treated as unmarried cohabitants at death and upon termination of relationship, no property rights arise as a result of the relationship (use Marvin analysis- no automatic property rights as a result of a relationship but look for express or implied in fact k)
2. Jan 1, 2000- July 1, 2003: Registration but no property rights
a. Same-sex couples can register as domestic partners – creates limited rights, ie. Hospital visits and health care coverage, does not create any property rights 

1. Basically Marvin + medical rights
b. Who can register as domestic partners? Any couple who:
1. Register their domestic partnership with the secretary of state
2. Share a common residence (deleted in 2011)
3. Same-sex or if OPPOSITE SEX, be over the age of 62 and eligible for social security 
i. Why? To give them the opportunity to share medical coverage but not have to go through a whole new estate plan 
c. What if domestic partners have shared title to property?
1. If JT, there is a right of survivorship
2. If it is a TIC, divide according to pro rata ownership (get what you put in)
3. July 1, 2003 – Jan 1, 2005: Only Intestate Rights Changed
a. Big change: If a domestic partner died intestate, surviving domestic partner would inherit the deceased partner’s SP in the same manner as would a surviving spouse – entitled to 1/3, ½ of all of the deceased SP

1.  Still no CP rights for “divorce” and when partnership ends, everyone leaves with their own
2. Property bought and shared goes by title -- JT or TIC
4. Jan 1, 2005 or later: Rights as if married
a. Domestic partners are subject to CP law at death and termination of the relationship ( have the same rights, protections, and obligations as spouses

b. Courts are split as to whether would-be domestic partners can use the putative spouse doctrine 

c. CA courts have jdx over these termination of domestic partnership even if neither party have domicile or residence because they registered in CA as domestic partners
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