Law & Practice w/the Hollywood Guilds Outline
Professor Brian Walton

Fall 2020

I. INTRODUCTION
a. “Federal Triangle” is the interaction between labor law, copyright law, & antitrust law within which the guilds work
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b. Above The Line (ATL) versus Below The Line (BTL)

i. ATL unions are those representing employees involved in the “creative” side (actors, producers, directors, writers)

· DGA
· Represent director & (since 1962) the director’s team [if there is a lockdown, team members can’t step-up & do director’s job

· SAG-AFTRA
· Used to be SAG & AFTRA but they combined. SAG represented all people on film (incl. stunt + performers) & AFTRA represented personnel on taped & digital TV not covered by SAG

· WGA
· Represents screen writers for film, tv, & other screens
· Only ATL union that does NOT cover commercials 

ii. BTL unions represent the rest of the employees (camera, grip)

· IATSE

· Teamsters Local 399

· AFM – American Federation of Musicians 

· IBEW

c. Work-Area Jurisdiction 

· Asks the q: over what work does the union have the right to negotiate? Unions cannot negotiate outside their work area-jurisdiction.

d. The “Cocoon”
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II. LEGAL & HISTORICAL BACKGROUND
a. The Intellectual Property Law Trail

i. Brief History of Copyright Act

· Statute of Anne, 1710

· First © act in the western world

· Was created to protect the rights of authors/printers/publishers since printing w/o their consent was ruinous to them; also for the encouragement of men to write books

· Owners of a © in a book already printed would get 21 years of rights; future prints get 14 years

· Prohibited printing, importing, or selling w/o the © owner’s consent

· You had to register with the company of stationers in order to enforce your ©

· US Constitution, art. I, sec. I, cl. 8 (copyright clause) 

b. The Workers’ Rights – Labor Law Trail

i. Brief history

· In feudal times, the economy was mostly agrarian ( you needed people to work the fields & people were always trying to get labor for the cheapest price.

· Workers began talking about their conditions amongst each other ( suppression led to anti-syndicalism laws which made unions illegal 

· Industrialization made union suppression difficult & extended the franchise ( politicians had to listen to the working class

· The labor movement began & lead to the NLRA 1935

ii. Unions seek to fix the price of labor 

· In order to do their job, unions must establish themselves as the exclusive bargaining agent for the employees they represent. 

· Their artificial interference forces employers to either deal with unions or pack-up & move elsewhere

c. A Brief History of the Guilds

i. Creation & growth of guilds

· Guilds were formed in the early 1930s when unions were on the rise.

· The Great Depression led to a big boom for the entertainment business.

· ATL employees didn’t have unions so their wages were depressed while BTL had unions protecting them ( ATL wanted in!

ii. Universal Declaration of Human Rights 

· Gives us a list of rights that government should give to their people

· Article 23 delineates rights associated with labor, & 23(4) explicitly gives the right to join labor unions 
· Article 27 gives the basis for moral & material right similar to ©
d. Note re: Producers Guild of America

i. PGA is not a labor organization or a union & has NO CBAs

· most bona fide producers are supervisors, & although supervisors can belong to unions, no employer can be compelled to negotiate with a union over the terms & conditions of the employment of supervisors

ii. But the PGA has a voice in the industry & provides significant services to its members
III. FEDERAL TRIANGLE STATUTES 
a. The Copyright Act
· © is created at fixation
i. 17 USC 102
· notwithstanding the catchall phrase “medium…now known or later developed, © lags behind tech
· when we have new mediums, there are 2 questions:
· 1. does the guild cover this – the made for use & subsequent use of the new technology?

· 2. exhibition – how does this impact guild agreements? 

· *expansion of work-area jurisdiction to cover

· Example: Television

· Before videotape, everything was acted on a soundstage & broadcast live twice (once for each coast)
· After videotape, they only needed to act it once & we have reproduction & exhibition happening on a new medium
· so, are the actors/directors only paid once? what happens every time we replay this?
ii. 17 USC 103

· © owner has exclusive right to prepare the derivative work, but they can license that right out ( with the license goes the ©
iii. Work for Hire

· Functions to shift the © from author ( employer
· A work made for hire is – 
· 1. a work prepared by an employee within the scope of his/her employment; OR
· see CCNV v. Reid for test to determine if employee

· 2. a work specially ordered or commissioned for use as a contribution to a collective work, as a part of a motion picture or other audiovisual work…. IF the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire.

· bestows significant power on producer-employers ( authors must negotiate individually or collectively through guilds for ©
iv. There is no right of attribution for screenwriters & directors in the © Act ( these end up being contractual rights to credit as a function of WGA & DGA basic agreements
v. Copyright term: life of author + 70 years after death
b. The National Labor Relations Act
i. Quick Overview
· NLRA gives rights & obligations to employees & employers
· Unions may seek exclusive representation

· Collective bargaining over wages & working conditions (mandatory/permissive)

· Strikes/lockout 

· Rules & procedures: unfair labor practices 

ii. Section 1: Findings & Policies
· Inequality of bargaining power between employees & employers aggravates recurring business depressions by depressing wage rates & purchasing power of wage earners burden on commerce
· Denial of employers of right of employees to collectively bargain leads to strikes & other forms of unrest that obstruct commerce
· Experience shows that protecting the right of employees to bargain collectively safeguards commerce. But we have to restrict certain practices of labor unions because that can also obstruct commerce balance
· So, the policy of the US is to eliminate these obstructions by encouraging collective bargaining & protecting the rights of workers to self-organize & choose their own representatives to negotiate the terms of their employment.
iii. Section 2: Definitions
· Employee is defined as employee, excluding independent contractors & those employed as supervisors
· Independent Contractor: use the common law agency test (CCNV v. Reid)

· Supervisor – 3 elements
· 1. an individual who has the authority to

· 2. hire, transfer…adjust grievances or effectively to recommend such action, if

· 3. the exercise of that authority is not routine or clerical but requires the use of independent judgement.
iv. Section 7: Rights of Employees
· Employees have the rights to:
· Self-organization: form, join, or assist labor unions

· Bargain collectively through representatives of their own choosing

· Engage in other concerted activities (i.e. strikes) for the purpose of collective bargaining 

· Refrain from all such activities (except as to valid union ship provisions)

v. Section 8: Unfair Labor Practices
· It is an unfair labor practice for an employer to:
1. Interfere, restrain, or coerce employees in exercising their S7 rights;

2. Interfere with formation/administration of a labor organization or contribute to it financially or otherwise;

3. Employer can’t give anything of value this is why we have a separate trust for health/pensions– the union can’t touch that money

4. Discriminate in hiring/treatment in order to encourage/discourage membership in any labor organization (sans valid union shop);

5. Explicitly allows union shops

6. Discharge/discriminate against an employee who filed charges or gave testimony; &
7. Refuse to bargain collectively with the representatives of his employees

· It is an unfair labor practice for a labor organization to:
1. Restrain or coerce

a. Employees in the exercise of their S7 rights; or 

b. An employer in the selection of his representatives for the purpose of collective bargaining or the adjustment of grievances;

2. Cause or attempt to cause an employer to discriminate against an employee (sans valid union shop); 

3. Refuse to bargain collectively with an employer

· Collective bargaining: what does this mean?

· The performance of the mutual obligation of the employer & representative

· To meet at reasonable times & confer in good faith

· With respect to [mandatory items] 

vi. Section 9: Representatives & Elections
· Petition by a substantial number (NLRB defines as 30%) of employees generates an election, to be decided by a simple majority.
· The representatives designated become the exclusive representatives of all employees; however, employees can present grievances directly to their employer & have those grievances adjusted without the intervention of a bargaining representative as long as:
· the adjustment is NOT inconsistent with the agreement then in effect &
· a bargaining representative has been given the opportunity to be present at the adjustment

vii. Section 10: Remedies
· NLR is empowered to prevent any person from engaging in unfair labor practices

· There is a 6-month SOL to file a charge with the board

· The board can enjoin the activity & order corrective action; but the NLRB has no way to enforce these actions, so it can seek federal court enforcement
viii. Section 14: Supervisors as Union Members
· Supervisors can become members of a labor organization, but no employer is compelled to bargain over the terms & conditions of supervisors
ix. “Shops”
· Closed
· Allowed bargaining parties to agree that the shop (workplace covered by the CBA) would be closed to non-union members
· So, you had to be a member of the union to get employed in that space 

· 1947 Taft-Hartley Act Amendments to the NLRA prohibited closed shops & replaced with 2 options: open/union & right to work (states can choose)
· This was the world of “My Week with Marilyn” gives unions a lot of power but also invites some issues

· Union Shop
· Bargaining parties can agree to a union ship provision whereby: workers in the shop must either be:
· a union member when employed; or
· b. must apply to join the union w/in 30 days of first employment.
· *key* the obligation is to apply, not to obtain membership
· *you can get out of applying for a membership once – get Taft-Hartley-ed in – but unions are loath to waive this agreement

· Right to Work Shops

· Unions are permitted, but union shop provisions are not membership is optional
· Unions are significantly weaker in these states
· no membership requirements–membership optional

· no “union security”
c. Labor Management Relations Act
i. Federal Mediation and Conciliation Service 

· Background
· NLRB can take an action if one side calls alleging an unfair labor practice
· ALJs are called to conduct adversarial hearings but they are less formal like arbitrations ( ALJ renders opinion that can be appealed internally to the full board or a 3-person panel of the NLRB [quasi-judicial procedure b/c this isn’t an Article III court, but they follow some of the court rules]
· NLRB can’t enforce its rulings ( goes to court and has them issue an order to enforce
· the parties can appeal at that point “hey court, NLRB got that wrong” [fed ct]
· Key differences
· ALJ has experience with NLRA

· Rules of evidence don’t apply in a formal sense ( ALJ has a great deal of discretion just as an arbitrator would 

· FMCS

· often used as a “cover” ( when nobody wants to say they are ready to get back into negotiations (ex: during a strike) 

· So, you can call FMCS and they call the other side saying they’d like to mediate the dispute 

· Generally speaking, they don’t understand the issues but they try to get the parties back together 
d. NLRA inside the Cocoon
· Directors as supervisors – directors could be supervisors under the definition of supervisor in the NLRA, but the DGA has long been recognized by employers as a union w/whom they will negotiate 
· There have been compromises made when it comes to writer-producers see Article 14 of the WGA MBA
e. The Antitrust Statutes 
i. Sherman Act
· Section 1

· Makes it unlawful to join in any K, combination, or conspiracy in restraint of trade (requires 2+ parties)

· Applies only to unreasonable restraints of trade

· *can be disastrous for unions, moneywise
· Section 2
· Makes it unlawful for anyone to attempt to monopolize a line of commerce in IC (single actor)
· Definition of monopoly: 
· the power to exclude competitors b/c your market position is so dominant OR 
· the power to set prices independent of the market
· ex: someone with a monopoly buys an emerging competing product at HIGH prices
· ex: barriers to entry ( price to get into the market is prohibitively expensive b/c of the monopolist’s conduct
· Market: what can compete w/ or substitute for this product?
ii. we Clayton Act

· Section 4
· Amendment to the Sherman Act–provides for civil suits by persons injured in their business or property (+ treble damages)
· Section 6
· Labor of human being is not a commodity or an article of commerce 
· antitrust laws don’t forbid the existence or operation of labor organizations consonant with the NLRA
· + members can’t be held to be illegal combinations or conspiracies in restraint of trade
· while this appears to be a complete exception, you have to parse it down
· labor organizations are those that are created by employees, so independent contracts can’t create a labor org that is exempt (+ supervisors)
· Plus, labor unions are only exempt if they operate within the parameters of the exemptions; see iii. below
· Section 20
· Courts cannot grant injunctions or restraining orders in cases arising from collective bargaining activities by employees arising from a dispute concerning terms or conditions of employment
iii. Statutory & Non-Statutory Exemptions 

· Statutory: protect workers in combining & protects a union acting with the workers & others in pursuit of their self-interest when not combined with non-labor groups (unilateral action)
· available in 2 situations:
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1. the union acted in its self-interest; &
· 2. apart from any non-labor group

OR
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1. non-employee parties are acting in combination w/the union; & 

· 2. non-employee parties are:

· a. in job/wage competition with employee parties (ex: independent contractors who are in direct wage/price competition with workers represented by union); or

· b. in some other economic interrelationship that substantially affects the legitimate interests of the employees (i.e. agents)
· *NOTE: if the conduct hurts a competitor of a labor union’s negotiating partner, the conduct may fall out of scope
· Non-Statutory: protects bi-lateral actions by unions & others
· Test:
· 1. whether the subject of the restriction, like wages, & unlike prices, is so intimately related to wages, hours, & working conditions that

· 2. the unions’ successful attempt to obtain that provision through bona fide, arm’s length bargaining in pursuit of its own labor union policies, & 

· 3. not at the behest of or in combination with non-labor groups ( if all yes, it’s exempt!
iv. Antitrust Analysis
· ID Relevant Market
· Key factor is the outer boundaries of cross-elasticity of demand (substitutability) 
· ID proper Rule
· Per Se (i.e. price restraint) – unlawful, we don’t look into the facts
· Rule of Reason (RoR) – did this particular restraint create an unreasonable & substantial restraint of trade in the market?
*collaboration is big in entertainment 

*Ks are KEY in this ( no K, no rules/regulations governing parties
IV. FACTORS CONTRIBUTING TO GUILD POWER

a. NLRA Rights Granted to Labor Organizations 

i. Exclusive Representation 

ii. Collective Bargaining (See III(b)(i), (ii), & (iv))
iii. Right to Strike

iv. Union Shop (see III(b)(ix))
v. Reasonable Regulation of Members

b. Exemption from Antitrust Laws

i. Statutory Exemption (See III(c)(iii))
ii. Non-statutory Exemption (See III(c)(iii))
c. Working Rules

i. Thou shalt not work for a non-signatory company

· SAG Global Rule 1: “No member shall work as a performer or make an agreement to work as a performer for any producer who has not executed a basic minimum agreement with the guild which is in full force & effect.” 

ii. Thou shalt not work for less than guild minimum

iii. Thou shall not be represented by a non-signatory agent

· AFTRA (Rule 12-C, Section 1): AFTRA members may only deal with agents which hold an agent’s franchise license
· DGA: DGA members can only sign an agreement with an agency that has signed the DGA Agency agreement

· SAG (Rule 16(g), Section II): SAG members may only deal with agents which hold an agent’s franchise license

· WGA (Working Rule 23): No writer will enter into a representation agreement with an agent who has not entered into an agreement with the Guild covering minimum terms & conditions between agents & their writer clients.
iv. Strike rules

d. Member Loyalty

e. Industry History, Custom, & Practice

· Relationships in the entertainment business: these are unique to the industry & can sometimes ignore the law or be at variance with mainstream legal tradition (ex: K formation & fiduciary relationships)

· This is a different world, the milieu & practices related to the guilds & the contracts they have negotiated are steeped in several decades of history & laden with rhythms & nuances not apparent to outsider or newcomers

· In labor law, both NLRB & arbitrators will give Industry custom & usage is GREAT weight when constructing the meaning of CBAs & how they are to be applied
· Outside the cocoon, it’s more unclear
V. FEDERAL “TRIANGLE” CASES

a. Union Shop & Financial Core
i. NLRB v. General Motors, 373 U.S. 734 (1963): GM employees were represented by UAW. 1958 agreement between UAW & GM provides for maintenance of membership & union shops (which were not operative in right to work states, ex: Indiana). In an Indiana case, the appellate court held that an agency shop arrangement would not violate the state right-to-work law, & agency shop as defined in that opinion required employees to pay union dues but not become actual members. So, UAW wanted to negotiate to have the provisions above apply to Indiana, GM refused to negotiate. UAW filed an ULP claim with the NLRB which got kicked up to SCOTUS.
· Ct rules in favor of UAW ( “membership” requires only payment of dues/fees– “Membership, as a condition of employment, is whittled down to its financial core.” 
· Taft-Hartley amendments (s8(a)(3)) intended to remedy only the most serious abuses of compulsory union membership while eliminating the “free rider” issue for those who felt CBAs promoted stability 
· The Taft-Hartley amendments may have made closed shops unlawful, but they did not make union-security clauses unlawful

· Union-security clauses are intended to give the union security in that if the union negotiates a CBA, it is assured that all the workers who benefit pay their fair share
· Financial core members get the benefits of the CBA w/o being bound by internal union rules. They cannot vote, attend union meetings, or have a voice in the internal affairs of the union
ii. Communications Workers of Am. v. Beck, 487, U.S. 735 (1988): The CWA was the exclusive bargaining representative for the employees of ATT. Respondents were 20 employees who chose not to become union members & sued, challenging the CWA’s use of their agency fees for purposes other than collective bargaining, contract administration, or grievance adjustment. Specifically, they challenged spending on lobbying for labor legislation & participating in social, charitable, & political events.
· Does the collection of nonmembers’ fees for purposes unrelated to CB violate S8(a)(3)? YES

· Machinists v. Street decision is controlling here–there, the Ct held that the RLA does not permit a union, over the objections of nonmembers, to expend compelled agency fees on political causes
· Congress allowed union-security clauses to remedy the free rider issue, which is specifically directed at making sure that beneficiaries of a CBA pair for their fair share of rights as given by the CBA

· S8(a)(3) authorizes only the exaction of those fees & dues necessary to perform the duties of the exclusive representative of the employees in dealing with the employer on labor-management issues. 

· So, financial-core non-members can request an audit & pay ONLY what is related to CB purposes
b. Members’ Right to Resign
· Pattern Maker’s League of North America v. NLRB, 473 U.S. 95 (1985): PML was a labor union that provided in its constitution that resignations were not permitted during a strike or when a strike was imminent. PML fined 10 of its members who resigned during a strike & returned to work. 
· Does a restriction on a union member’s right to refrain from union activity (the resignation provision) violate the Act & constitute an unfair labor practice? YES
· It is an unfair practice to restrain/coerce employees in the exercise of their S7 rights, which includes the right to refrain from concerted activities 
· Congressional purpose to preserve unions’ control over their own internal affairs does not suggest an intent to authorize restrictions on the right to resign.
· The right of a union to make rules with respect to acquisition or retention of membership does not allow unions to make rules restricting the right to resign
· Resignation must be made in a way that leaves no doubt of the worker’s intent
c. Independent Contractors & Employees
i. The Test
· CCNV v. Reid, 490 U.S. 730 (1989): An artist & the organization that hired him to produce a sculpture contest the ownership of the copyright in that work. The Court construes the “work for hire” provisions of the Copyright Act, in particular, determining of the artist was an employee.
· Factors to consider when determining if someone is an employee (derived from common law; no single factor is determinative):
· hiring party’s right to control the manner & means by which the product is accomplished;
· the skill required;
· the source of the instrumentalities & tools;
· the location of the work;
· the duration of the relationship between the parties;
· whether the hiring party has the right to assign additional projects to the hired party;
· the extent of the hired party’s discretion over when & how long to work;
· the method of payment;
· the hired party’s role in hiring & paying assistants;
· whether the work is part of the regular business of the hiring party;
· whether the hiring party is in business;
· the provision of employee benefits; & 
· the tax treatment of the hired party
· Here, balance was sculptor: CCNV did not & could not supervise him daily; he was highly skilled, had his own tools & worked in his own studio; CCNV could not assign him anything new w/o negotiating a new contract; & sculpture was not the regular business of CCNV
ii. Application of the Test
· Ring v. Spina, 148 F.2d 647 (2d Cir. 1945): The Dramatists’ Guild has an MBA which specifies that a producer must sign before any Guild members may sell their works to him. π was associated with a producer who later gave π the rights to the play. π wanted the authors of the play to make changes but could not get them to do so w/o signing the MBA. There was a dispute between the authors & the π, the play was closed, & π sued, alleging the MBA was illegal under the Sherman Act. The Guild contends it is a labor union & is thus exempt from the Sherman Act.
· Is the Guild a labor union? PROBABLY NOT, MEMBERS ARE NOT EMPLOYEES
· Authors usually write plays before they enter into a contractual relation with the producer

· The producer can’t assign more work w/o a new K

· Renumeration is not for continued services but for a finished product or certain rights therein
· Barr v. Dramatists Guild, Inc. (S.D.N.Y 1983): NY Producers sue the Dramatists Guild & playwrights alleging that they violated section 1 of the Sherman Act by fixing minimum prices & other terms on which they will deal with producers (MBA). The Guild filed a counterclaim alleging that the NY Producers violated section 1 of the Sherman Act by agreeing to never pay above the terms in the MBA (price-fix: maximum price).
· Ct allows counterclaim to go forth
· NY producers also challenge the Guild’s labor exemption defense

· Ct says it can’t decide a labor exemption to antitrust laws on 12(b)(6)
· DIC Animation City, 295 NLRB No. 107, Case 31-RC-6444 (July 14, 1989): DIC is a producer of animation. A client will come to DIC & ask them to produce a series. DIC will then hire a story editor who writes the developmental bible. There are then four steps in the production process: informational, premise, outline, & script. Writers are either contacted by story editors or offer to work on a production. Half of the writers have agents, & some have business writers. Others have formed loan out companies. DIC & the writer negotiate the number of scripts, residuals, royalties, & any guaranteed work on the future of the series. Writers will work with editors & write premises, which they are not paid for, even if accepted. Writers can make changes clients/editors request or advocate for changes they want. The employer pays a flat fee for the outline & the script. Writers don’t receive benefits & can turn in work late or turn down assignments. DIC doesn’t require writers to work for it exclusively, & most writers have projects from other companies.
· Are the animators employees? NO
· DIC does not substantially control the manner & means of the writing process; the writer determines when & where to work, & owns the equipment used; the writer determines whether to work on a team or solo; the writer can work through a loan out company; the writer negotiates the number of scripts, residuals, royalties, & any guaranteed work on future series.
· DIC’s control here is primarily related to the end product (making sure the time length is appropriate, etc…) & not enough to warrant a finding that the writers are employees.
· BKN Inc. & IATSE, 333 NLRB 143 (2001): BKN is an animation production studio & produces the Roswell Conspiracy. IATSE petitioned to be the exclusive bargaining unit for the pre-production workers on the Roswell Conspiracy. BKN petitioned that the employees are ICs & so, shouldn’t be included in the unit. Each episode of RC begins with a writer or editor creating a premise, then a script outline, then a final script with some revisions, then approval. The writers are paid $6500 per episode script & receive payment directly from BKN. The writers are not required to work exclusively for BKN.
· Are the freelance writers ICs? NO
· party seeking to establish IC status has burden of proof; BKN failed to carry that burden
· Board particularly notes the degree of supervision that editors exercise over the writers’ creation of the scripts–the editors make sure that the scripts are being developed to follow the story line that flows through all 40 episodes of RC, so the employer is specifying what the writers are to produce from beginning to end.
· Writers perform a function that is an essential part of BKN’s normal business operations & when working on RC, they are working exclusively for BKN
· Distinguishes DIC: writers here didn’t form their own loan out companies or writing teams; writers didn’t negotiate the number of scripts, residuals, royalties, & any guaranteed work on future products; writers didn’t bear the risk & enjoy the rewards of an entrepreneurial enterprise.
d. Directors as Supervisors
i. WBZ-TV & DGA., 215 NLRB 123 (1974): DGA sought to represent a unit of staff & freelance producer/directors, associate directors, & assistant directors employed at WBZ-TV in Boston. WBZ-TV contends those workers are not employees. Chain of command: ultimate responsibility belongs to general manager, who oversees 5 departmental managers. Program departments are under the control of the program manager & the executive producer. Producer/directors are primarily involved in local programming & they are assigned to specific programs scheduled by the production supervisor. Several written or implicitly understood guidelines affect the director role. Producer/directors don’t have the authority to hire, transfer, suspend… adjust grievances.
· Are Producer/Directors supervisors? NO
· Producer/directors inevitably direct others, but that direction may not amount to the requisite level in Section 2(11)–we don’t judge based on titles, it’s the actual authority that the worker has.

· Instruction to the crew is routine in nature & motivated by artistic effect

· Producer/Director is limited by pre-existing guidelines or production policies ( doesn’t use independent judgement 

· Absence of close supervision does not per se clothe a producer/director with supervisory mantle 
ii. Golden West Broadcasters-KTLA & DGA, 215 NLRB 760 (1974): DGA wanted to represent staff directors employed at KTLA. KTLA is organized so that overall responsibility for station operation is vested in the GM & CAO. Reporting to him are 7 department heads, each of whom are a manager or director. The production department includes 9 staff directors. The staff directors fall into 3 categories: (1) board directing; (2) studio directing; & (3) directing of remote telecasts. Board directors put together material into a program which is then broadcast (they use a control board & follow a program routine). Studio directors direct program produced at KTLA studios & are consulted on production technique, equipment, personnel & execution on the air. They use a communication to direct the crew during production. Finally, remote directors are normally producer/directors & they instruct the crew & place the talent. 
· Are staff directors supervisors? NO
· Staff directors do not have the authority to hire… adjust grievances within the meaning of Section 2(11).
· their schedule is prepared by the production department w/o consultation with the director
· Discrepancy reports do not have any significant influence on KTLA’s personnel policies, so that “supervisory” authority is isolated & sporadic
· the instruction given by the staff directors is routine or artistic or nature; director is limited by station policies & detailed log or routine.
iii. WTMJ, Inc. & DGA, 222 NLRB 1111 (1976): WTMJ is a radio broadcasting company. There are 6 producer/directors who are part of a unit seeking union representation. The producer/directors produce & direct news, commercial products, or studio products as assigned by the production manager. They work others regarding program & commercial ideas; assist production management in development & production of commercial content & programming; & work under general direction & supervision. They are required to have telecasting knowledge & technical skills.
· Board finds that the unit is appropriate for collective bargaining purposes.
iv. DGA & KHJ-TV, 239 NLRB 863 (1978): KHJ-TV installed an electronic character generator (Compositor 1) & assigned its operation to graphic artists represented by the DGA. Before this assignment, KHJ-TV asked the DGA & IBEW to decide which of their members should operate the Compositor 1, but they could not agree, so KHJ-TV chose the DGA. IBEW threatened to strike (as did DGA) if the work was not awarded to them, & KHJ-TV filed 8(b)(4)(D) charges alleging that the unions threatened to strike.
· Board upholds KHJ-TV’s choice, awarding work to employees represented by DGA but NOT to the DGA or its members:

· i. CBAs & board certification

· certification not helpful b/c the equipment was newly installed (after certification)

· Both unions have CBAs that can cover this equipment

· IBEW cannot claim that there was & wasn’t bargaining over the Compositor I

· favors neither party

· ii. Industry & area practice

· Both parties point to outside CBAs where character generators are under the jxn of technical & non-technical workers

· favors neither party

· iii. relative skills

· operation of compositor 1 is not difficult but many artistic judgements must be made that the technicians have not demonstrated they have the skill to make

· favors graphic artists

· iv. economy & efficiency of operation

· certain TV programs may require cards & slides (which graphic artists traditionally make) in addition to Compositor 1 graphics

· if the compositor 1 breaks down, the graphics must be done by hand, so graphic artists would have to do it

· hiring practice also favors graphic artists

· favors graphic artists.

· v. job impact

· 2 graphic artists will be laid off if the work goes to the IBEW

· favors graphic artists
e. Writers as Supervisors; Union Discipline
i. ABC v. WGA (1978): In March 1973, the WGA engaged in a strike & issued strike rules forbidding members from crossing picket lines. Among the WGA members are a number of people who are “hyphenates.” Hyphenates perform minor writing tasks that are not covered by the WGA CBA for the most part. Their primary function is executive & supervisory. ABC informed its hyphenates that they were expected to perform their regular supervisory functions & would not be requested to perform writing duties covered by the CBA. Some hyphenates went to work & the WGA disciplined them. ABC filed an ULP charge.
· Was it an ULP for the WGA to discipline the hyphenates for performing their regular supervisory duties? YES
· Ct cites past cases which found indirect coercion of employers in exercising their right to choose a representative for CB or adjusting grievances. The conclusion of these cases was that a union’s discipline of a member who is a supervisory employee can constitute an ULP only when that discipline may adversely effect the supervisor’s conduct in performing the duties of, acting in his capacity as, grievance adjuster or collective bargainer on behalf other employer [adverse effects test].
· Test for ULP in this situation: whether the sanction may adversely affect the supervisor’s performance of his collective-bargaining or grievance-adjustment tasks & thereby coerce or restrain the employer contrary to S8(b)(1)(B)
· Here, after the strike, the hyphenates were dealing with their own charges/trials while performing their regular supervisory duties, dealing with the same union that was levying personal sanctions on them ( diminished their capacity to perform their grievance adjustment duties correctly 

· *this is before Pattern Makers, and union policy didn’t allow members to terminate their membership

ii. NLRB v. IBEW (1987): RE & Nutter are members of NECA which had a CBA With IBEW. Renewal negotiations failed and IBEW struck NECA employers. NECA ended up signing an agreement with NAIU. IBEW imposed fines on two of its members who worked for RE and Nutter, alleging they had violated the IBEW constitution by working for employers that did not have CBA with IBEW. Both were fined and the employers filed a ULP charge against IBEW, alleging violation of S8(b)(1)(B)
· Did IBEW engage in ULP when it disciplined a supervisor union member who did not engage in (8(b)(1)(B) supervisor duties and whose employer had not entered into a CBA with IBEW? NO
· discipline of a supervisor member is prohibited under S8(b)(1)(B) only when that member is engaged in S8(b)(1)(B) activities (collective bargaining, grievance adjustment, or some other closely related activity [i.e. contract interpretation]
· If a union disciplines a supervisor-member for acts/omissions that occur while that member is engaged in supervisory activities OTHER than S8(b)(1)(B) activities, that is OK!

· rejection of the reservoir doctrine which states that 2(11) supervisors constitute a reservoir of workers available for selection at some future date as CB agents or grievance adjusters

· Can’t show that discipline will have an adverse impact on future performance of S8(b)(1)(B) duties when their existence is hypothetical

· So, Schoux and Choate didn’t have S8(b)(1)(B) responsibilities, so their discipline was fine (plus it occurred 1 year AFTER IBEW CBA fell through + no current CB relationship between IBEW and employers–no danger of restraining or coercing, contra with ABC v. WGA)

· Ct rejects employer argument that no-contract-no-work rule restrains/coerces choice of S8(b)(1)(B) rep–a lot of union rules could do this, and this is a minimal effect
iii. WGA & Universal & NBC (2007, NLRB): In 2001, WGA was renegotiating its MBA and added a side letter for literary material written for programs made for the internet. There is a disagreement over the effect of the internet side letter as it applies to writing of webisodes–the disagreement is whether the MBA and the letter of adherence apply OR if just the letter of adherence apply (basically, does the employer have to negotiate with the WGA or just the employee for the writing of a webisode). Daniels and Kring were showrunners for two popular shows and employers wanted them to create webisodes. The WGA explained its position on writing services for webisodes at a dinner, explaining that they wanted show runners to hold off on webisodes until the WGA reached an agreement. 
· Were the showrunners S8(b)(1)(B) reps? YES

· to establish a S8(b)(1)(B) violation, it must be shown that individual involved had actual authority to engage in grievance and adjustment or collective bargaining on behalf of the employer

· show runners perform S8(b)(1)(B) duties

· Was there an improper threat to discipline? NO

· During the dinner, nothing was said about fines/other internal discipline, the union asking show runners to support the union’s position by not performing writing services until an agreement was reached ( no explicit or implicit threat
· Show runner’s understanding that they could be disciplined for failing to follow union was “idle speculation” since there was no threat
· No evidence of any restraint or coercion w/r/t show runners performing their S8(b)(1)(B) duties

· takeaway: WGA may advocate its POV to hyphenate members and state its preferences, but it may not coerce/threaten hyphenates w/r/t performance of non-covered work
VI. NEGOTIATION OF THE GUILD AGREEMENTS
a. negotiations are every 3 to 4 years

· the unions are usually a year apart, so one union “comes up” per year

· the unions don’t want to go up at the same time–employer could play them against each other, the interests of the parties diverge at some points
b. lengthy process

· Unions ask their branches to ask their members want they want

· the negotiating committee goes to the national board.
c. strike threats

d. “de facto” strikes

· employers aim to finish up projects a month before the CBA termination date so that if there isn’t an agreement and as trike happens, production won’t stop.

· This is mostly for SAG/DGA
e. “pattern bargaining

· the first guild negotiation in a cycle sets a “pattern” for the terms of “common-type” provisions in each of the following guilds’ contract negotiations

· If the pattern breaks, guilds who were prior negotiators will get pissed

· MFN provisions negotiated for by unions to protect them in these situations ( employers have an incentive to stay the course
f. AMPTP & Independent Producers
· AMPTP is a trade association that negotiates for the majors and networks and big producer/employers 

· AMPTP is dominated by big money interests (Disney, Sony, Columbia, etc…); small production companies are not in the room and don’t have representatives 

· AMPTP member companies have agreements requiring a “rule of unanimity” and strong financial penalties if a company breaks off from the group to negotiate with a union or guild independently
· In the past, the guilds used these “splits” to their advantage 

· Some independent producers negotiate on their own

· SAG/AFTRA negotiates with other orgs for commercials; DGA and IATSE negotiate with AICP for commercials
g. “Me too” signatories 

· smaller production companies that sign on ( guild won’t make a lot of changes to the existing agreement, so it’s pretty much take it or leave it.
· a condition of signing the CBA is signing an agreement about pension/health ( AMPTP companies don’t have to do this, but “me too” signatories do.
· SAG will require these smaller companies to put up funds in escrow ( financial guarantee 

· technically, this is an ULP to require “me toos” to sign the agreement prior to their hiring… but it works so, nobody does anything about it.
h. Assumption agreements

· when a signatory to the CBA (company A) wants to get out of an obligation under the CBA by having another company (company B) take that obligation on.
· Company B signs an assumption (which brings it in privity), but this doesn’t mean Company A is off the hook, if Company B doesn’t fulfill the obligation, Company A is still on the line. 
VII. GUILD AGREEMENTS: STRUCTURE, CATEGORIES, KEY PRINCIPLES
a. Some Key Provisions
· MBA terms may not be lessened in individual employment Ks, they are the floor

· below minimum provisions are null and void

· only the guild may waive minimum terms NOT the worker

· overscale–minimum terms may be bettered in individual employment contracts but there are no overscale writing credits or Pension + Health contributions 

· None of the CBA provisions are applicable unless someone is a signatory or otherwise bound to the agreement. A signer of an assumption agreement is a signatory to the extent that the assumption agreement provides
b. Common Categories & Types of Provisions 

i. Basic Foundational, Structural, Jurisdictional provisions 
· Must-knows
· over time, the agreements have grown, nothing ever gets taken out, things just get added

· In industrial disputes regarding Ks (like CBA) courts will look to parole evidence to interpret ambiguous terms

· industry practice & interpretation (incl. notes taken during negotiations)

· extending the agreement is not automatic, the parties must agree.

· if the parties can’t agree to a new agreement, the terms of the current MBA continue 
· Preamble regarding so-called “possessive credits”
· possessive credit = A [director’s name] film

· writers hate this ( can’t say it’s a film by [director] b/c they didn’t write it!

· WGA is divided into general, theatrical, and television for each provision

· Moral clauses are prohibited in the WAG (ex: if X brings us into disrepute, we can fire them)

· Article I: definitions

· Writer doesn’t include corporate or impersonal purveyor of literary material

· MBA doesn’t cover employment of producers, directors, story supervisors, composers, lyricists, or other persons employed in a non-writing capacity EXCEPT to the extent that their employment consists of writing services covered by this agreement under specific sections

· If you are a professional writer and you sell a script that hasn’t been previously exploited, your sale falls under this agreement

· Defines which tasks, when performed by certain people, are NOT covered (remember the case with the office show runner)

· Merchandising rights: right to manufacture and sell or otherwise dispose of any object or thing first described in literary material written by the writer pursuant to an agreement subject to the WGA MBA
· writer has no merchandising rights but if the Company exploits the merchandising rights, they will pay the writer 5% of absolute gross

· Various rights flow to the writer of a pilot script if a show is picked up (ex: created by credit)
· Article 2: terms and Effective Date

· 3-year term and applies only to work done in the 3 years covered

· Article 3: Work Lists; Loan Outs and Recognition

· Company alerts guild whenever they hire a writer (through the loan-out company) ( Guilds can then spot-check the agreement
· Writers employed through a loan-out company are also subject to MBA ( Employer is bound by minimums
· Company recognized WGA as exclusive bargaining agent for all writers in motion picture/TV industry 

· Article 4: Parties Bound by This Agreement

· Who is bound by the agreement? Non-signatories can be bound via their relationship with a signatory

· Bound status goes “down” (parent ( 50%+ subsidiary), and sideways not up


· Article 5: Geographical Application of this Basic Agreement

· application = jxn

· 2 kinds:

· work: to what work does this agreement apply? (definitions tell us)

· where does the CBA have force?

1. US (writer that lives in the US; deal is made in US; services are rendered in US)
2. Abroad (writer who lives in US and is transported abroad by Company)

3. Anywhere (get the Company to agree)

4. SAG – Global Rule 1: SAG members will not be employed by any company that is not a signatory regardless of where the employment is provided

a. so even if the actor lives overseas, there’s a push for the company to sign
· Article 6: Guild Shop

· whenever new tech comes in, there will be a side-letter or a section in the MBA dealing with it
· embodies NLRA provisions for union shop (not a member? become one in 30 days)

· Article 7: No Strike; No Lock Out

· Guild agrees that during the term of the agreement, it will not call or engage in a strike (or slowdown/stoppage of work affecting film/TV } encompasses internet, free/payed. etc…)

· If the Guild does strike after the termination of the agreement, there’s a whole set of complicated governing that process.

· Parties have to give each other notice (at the minimum)

· You can’t call a strike/lock out until an impasse
· Guild can strike a Company in accordance with Articles 11 & 12 if it refuses to come into a grievance & arbitration proceeding [strike list]

· writers have to see if a company is a signatory AND not on the strike list

· Can also put individuals in charge of the company on the strike list so that they can’t try to make a new company and get back in good graces
· Article 8: Credits for Screen Authorship

· Company will only give screen credits as directed by Schedule A

· Duty to determine the credits is largely delegated to the Guild

· Article 9: Minimum Terms

· has an exception for credits for screen authorship 

· Guild only can waive provision 

· no overscale or different credits

· SAG/DGA don’t have this…Directors can negotiate for possessive or vanity credits and SAG members can negotiate billing on-screen and in ads
ii. Initial compensation (minimums)
· Article 13 covers–has schedules depending on the budget of the project/the medium/the type of writing

· Article 14: Writers Employed in Additional Capacities 

· Facilitates the hiring of writers employed in additional capacities (ex: story editor)

· 14(K) minimum compensation–if this minimum amount is provided, then you can use that amount for any re-writes or polishes without having to pay the hyphenate more for those writing services.
iii. Residual compensation (minimums)
· Article 15
iv. Working conditions
v. Credits – creative
· See Article 8 above and WGA WRITING CREDIT DETERMINATION below
vi. Conflict resolution, see Grievance & Arbitration Below
vii. Pension & health
· Article 17

· Payments to P&H are regarded as payment in lieu of wages

· P&H funds are managed by a board of trustees with joint appointment by the guilds and companies
viii. Equal employment opportunity (EE)
ix. Explanatory, anticipatory, side letters
x. Other
· SAG-AFTRA preference clause: companies agree to give preference to union members when hiring
· when a non-SAG member is hired, the company asks for an exemption (Taft-Hartley-ed in) and this is allowed once per performer, the actor MUST apply to SAG the next time they are hired.
· DGA Roster is similar to SAG-AFTRA preference clause. A director need not be hired off the Roster but the directing team must be hired from the Roster.
c. Grievance and Arbitration

i. Cases–Steelworkers Trilogy

· United Steelworkers of America v. American Manufacturing (1960): the court held that where a union and employer had agreed to arbitrate disputes as to the meaning, interpretation, and application of the CBA, the employer is required to submit the dispute to arbitration since the disagreement was whether a clause in the CBA had been violated. The Court stressed that in such circumstances, courts have a role confined to ascertaining whether the party seeking arbitration is making a claim, which on its face, is governed by the CBA. US policy favors CB and commercial arbitration is a substitute for litigation. Arbitration in the labor context is a substitute for industrial strife.
· United Steelworkers of Am. v. Warrior & Gulf Navigation (1960): Court held that where a union’s grievance alleged that contracting out was a violation of the CBA, courts should resolve doubts in favor of coverage given the US policy to promote industrial stabilization through CB and a provision for arbitration of grievances. This is different from commercial arbitration, which is a substitute of litigation.
· United Steel Workers of Am. v. Enterprise Wheel & Car Corp. (1960): Issue involved reinstatement of terminated employees where the CBA expired after the discharge of the employees but before the arbitrator rendered his award. The CBA provided that disagreements as to the meaning of the agreement were to be submitted to final and binding arbitration. The arbitrator ordered reinstatement w/back pay. The employer alleged that the arbitrator’s award was ambiguous. Court held that even where an opinion of the arbitrator is ambiguous, the courts are not to review the merits of arbitration awards under CBAs because to do so would undermine the labor policy of settling disputes by arbitration. An arbitrator has no obligation to give reasons for his decision and there is no reason for courts to assume that an arbitrator abused discretion without an apparent abuse of discretion. An arbitrator is, however, confined to interpretation and application of the CBA and “cannot dispense his own brand of justice,” but he is allowed to look for guidance from many sources, and the “award will be legitimate when drawing its essence” from the CBA
· Established that you can think of grievance & arbitration (G&A) as ADR
· arbitration in the labor context is a substitute for industrial strife
ii. Article 10

· Closed universe of matters that go to grievance and arbitration (
· A is what can be submitted,):
· dispute between Guild and Company concerning the interpretation of any terms of the MBA and the application and effect of such terms

· alleged breach of any terms of the MBA (usually involves dispute of above)

· any claim by guild and writer against company for unpaid compensation under the writer’s 
· a) individual employment agreement; or 

· b) purchase (for pro writers) agreement; or 

· c) loan-out agreement

or for overpayment by the company.

· re: writer–only compensation for COVERED writing services

· There is a limit–the grievance committee and arbitrator shall NOT have jxn to render an award exceeding $400K [DGA is $450K]
· this includes mandatory crossclaims, which can be brought in arbitration or court

· the covered member must decide if they want to take their claim to ct or arbitration IF their claim is in excess of the limit ( waive whichever one you don’t do
· if you go to arbitration, you can’t bring two claims–just the one

· B is what isn’t subject to grievance & arbitration (can K around this and submit those “forbidden” matters to arbitration)

· rights to literary material (copyright)

· warranties or grants of right made by writer (life of X)

· company’s right to seek or obtain injunctive relief or specific performance

· company’s rights of suspension and termination

· claims for unpaid compensation not related to writers’ services or to the sale of literary material
· C is matters subject to arbitration but not grievance
· dispute about whether the arbitrator has jurisdiction or whether a matter is arbitrable 

· dispute concerning credit provisions of the MBA

· D: Refusal to arbitrate 

· refusal to go to grievance is a substantial breach of the MBA and does not limit, impair, or divest the jxn and powers of the grievance committee or arbitrator provided notice has been served.

· Grievance/arbitration may proceed despite the failure of a party to appear and the arbitrator may enter an award against the party that failed to appear
iii. Article 11: the rules of how the arbitration will proceed
· Guild and writer are one party represented by joint counsel; if a loan-out company is involved, the loan-out company will also be jointly a party
· Claim is initiated by the Guild on behalf of the writer
· SOL: 4 years
· WGA can skip grievance and go straight to arbitration ( WGA feels like parties won’t agree at grievance, so it’s a waste of time
· DGA does NOT skip the grievance stage

· arbitration can be expedited for certain matters (e.g. credits, creative rights, etc…) 
· Guilds can strike companies who don’t comply with arbitration award 
· Arbitrations may be turned into court judgements 
iv. Article 12: Court Proceedings

· Writing Credits
· Waiver ( if you bring to either court or arbitration, you can’t then take to the opposite
· SOL: 18 months within when you knew or should have known OR 4 years from the event
· For disputes concerning compensation: if the claim is for less than $400K, you MUST take it to arbitration or you waive it.
· Guilds can take a breach of K claim against the Company to grievance/arbitration; if the writer has a breach of K claim against the company for their individual employment agreement, they can take that claim to court REGARDLESS of whether the Guild took its claim to arbitration [this doesn’t happen often]
· A court can confirm, set aside, or modify a grievance/arbitration award 
· the “winning” side can’t collect unless they take the award to a court and ask the judge to enter a judgement affirming the arbitration
· the “losing” party can ask the court to modify/invalidate/set aside the award
· the deck is stacked against the losing party
1. challenge to jurisdiction of arbitrator: arbitrator decides if she has jxn and a court, looking to the terms of the K, will ask if the arbitrator’s decision was reasonable.

2. challenge to merits: again, have to show that the arbitrator made an unreasonable conclusion that no arbitrator would make

VIII. WGA SEPARATED RIGHTS
a. Separated rights are a group of rights that the WGA MBA provides to writers of original material
b. History

· Work for Hire: transferred copyright ownership from author (employee) ( employer (company)

· Before Work for Hire, employers didn’t need the material for the future b/c it was all just live TV

· So, companies went to play writes and asked them for material to fill those spaces. The company wanted to retain the copyright, so the writers “separated” out the rights and retained rights over what they would have retained but for the Work for Hire doctrine and the rights could revert back to the writer after a period of time if the Company didn’t use it.
· Separated rights ONLY given if material is original and ONLY given to the created by credit
c. Television Separated Rights
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· Qualification:

· Writer who receives “Story by” or “written by,” and in certain circumstances, “Television story by” credit

· Generally, if the series or film is based on some source material, there are no SRs. Exceptions:

· source material is factual; or

· writer has written a substantially new and different story from the underlying material AND is entitled to “Television Story by” credit

· Writer who receives “created by” credit [determined once there is a series order]

· 2 ways a writer becomes eligible to seek this credit:

· 1. a writer writes a format for the series; or 

· 2. a writer receives “story by” or “written by” credit on the pilot 

· eligible writers triggers a Separation of Rights arbitration by a timely protest on the Notice of Tentative Writing Credit [conducted in the same way as other credit arbitrations]

· For spin offs: writer can seek “created by” credit if the writer…

· a. receives the “story by” or “written by” credit on the pilot of the spin-off series; or

· b. receives the “story by” or “written by” credit on the first episode written for the spin-off series if there is no pilot; or 

· c. writes a format leading up to that pilot or first episode
· SRs for TV

· Television Rights

· Rights in the original television material 

· Company has 4 years to produce material based on the story (ex: movie of the week (MOW)–movie for television (ex: High School Musical))

· After Company’s period of exclusivity, the writer and the Company share a non-exclusive right to produce the material

· writer & company each have the right to produce w/o further obligation to the other BUT the company must still comply with MBA and individual employment agreement

· writer has the right to buy-back Company’s non-exclusive right; writer must obligate the new production company to pay any other costs directly attributable to the literary material out of the first revenue after production costs have been recovered

· Second Pilot: company produce second pilot during its exclusive rights period

· Series Rights
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· Sequel MOWs
[image: image4.png]Sequel MOW Rights

2ot
fhe

MOW et
i o

T

ra—
Brerrivie ot
ek
]
ey
- e
et b Peoe ==
i T
e
et
Py

FcuRe s




· Mandatory rewrite

· Reserved Rights– including:
· dramatic stage rights

· theatrical rights

· publication rights

· merchandising rights

· radio rights

· live TV rights

· interactive rights

· all other rights now known or known in the future

· What writer can do with reserved rights:

· i. reserve them

· ii. agree to sell for minimum 

· company and writer/guild can negotiate for the writer to sell the reserved the rights and the company has 4 years to exploit those rights OR they revert back to the writer, subject to the rule of first negotiation 

· iii. company pays writer the upset price

· upset price: Company pays writer so much in initial compensation that the writer and company can later negotiate for the reserved rights without the Guild

· today, most people only pay about $100 for the reserve rights ( 

· When writers share SRs (see theatrical rights below)
· What if there are no separated rights?

· credited writer(s) of pilot are paid 75% of the due sequel payment, but no residuals (a/k/a adaptor’s royalty) AND these writers may negotiate for a “developed by” credit which is NOT subject to automatic credit arbitration.

· no rights attach to developed by credit under MBA ( must propose/negotiate for rights that flow from this credit

· Are there SRs in a true-life story? (see theatrical rights below)
d. Theatrical Separated Rights


· *SR are in the entire screenplay, even those portions written by other writers

· Original: material is not based on any material of a story nature that has been previously published or produced, or material acquired outside of WGA jxn, including writer’s own materials that have been previously published or produced.

· ex: writer of a produced play who is later employed to write a screenplay based upon the play does not have separated rights in the screenplay.

· if the writer gets a screen story by credit, the guild has to assert separated rights w/in 90 days; if the company disagrees, it goes to arbitration 

· Theatrical SRs are publication & dramatic stage rights. These are licensed back to the writer through the MBA
· publication rights:

· Writer obtains the right to publish the script, or books based on the script, subject to a holdback period 

· The Company has the right to cause a novelization to be published, in conjunction with the release of the film, for marketing purposes

· Company must first approach writer(s) with SR and see if they want to negotiate with a publisher regarding the rights & services for novelization

· Company may publish novelization but must pay the writer not less than WGA minimum for the right to publish

· dramatic stage rights:

· Writer has right to produce a staged version 2 years after the general release of the motion picture if the company doesn’t exploit dramatic stage rights

· If the material is NOT produced, the writer may exercise his/her right 5 years after the date of the contract with the company

· If the company exploits dramatic stage rights, the writer must be paid

· Writer with SRs also entitled to:

· Sequel Payments: writer must be paid at least WGA minimum for theatrical motion picture sequels, TV movie sequels, or a TV series based on the film.

· + writer is entitled to “based on characters created by” credit on any theatrical sequel
· Mandatory Rewrite: writer must be given opportunity to re-write at not less than WGA minimum; this right continues for 3 years following the writer’s services; writer may waive this right IN WRITING FOR CONSIDERATION

· Meeting w/Production Exec

· Reacquisition: if the original material has not been produced w/in 5 years, the writer has a 2-year window to buy back the material provided that the material is not then in active development

· active development: when a writer is employed on the project and/or when other above the line players are employed on a pay-or-play basis

· Effect of Pre-existing characters

· if…

· a) company furnishes a character it owns, and

· b) the character has been previously exploited in a book or a prior film, etc., and 

· c. the furnished character is a principal character in the film





then the writer is NOT entitled to separated rights in the film
· if the character furnished is a minor character, then the writer may be entitled to SRs in the screenplay BUT this excludes the character provided by the company

· If the principal character comes from a comic book, even if the writer writes an original story with new characters, the writer is not entitled to SRs. If that character just appears in a single, peripheral scene, then the writer may be entitled to SRs.

· SRs in a true-life story

· depends on what company assigns to writer

· if the company gives an underlying work and instructs the writer to follow that ( no SR

· if the company gives the writer some material but the writer must determine what story to tell, how to tell it, what time and POV to use, etc… -( SRs in the material by the writer 

· Sharing SRs

· writing team: they must decide how the rights will be exploited 

· writing separately: they share in the rights to the entire story and screenplay
IX. WGA WRITING CREDIT DETERMINATION
a. Governing Documents

i. Article 8, WGA MBA

ii. Schedule A (theatrical & television)–procedural requirements between parties
iii. WGA Screen Credits Manual–contains rules for how WGA will conduct itself internally
b. Reasons for the System: History; How the System Works

i. Allen Rivkin, “Come Up & See Me Sometime” (1986): demonstrates why WGA wanted to control the determination of who gets on-screen credit for writing the story and screenplay for a filmed work

· Rivkin wrote a screenplay for a movie with Mae West. He finds out at the end of the project that in Ms. West’s K, there was a provision that she would get sole screen writing credit. This was typical back in the ‘30s. 

ii. Brian Walton, “Screen Writing Credits Under the WGA MBA” (2012): WIP that seeks to explain the system
iii. The Days of Thunder Arbitration (WGA v. Paramount Pictures Corp. (1990)): deals with the thorny questions of who is a participating writer and what is the same project. There were two approaches to making a film about racing: one which was about formula 1 grand prix and one which was about nascar. The formula 1 was assigned to Hughes and the Nascar was assigned to stewart/skaaren/towne. That ended up being the approach they went and the arbitrator found that the similarities between the two were scenes a faire and not enough to find that this was one project OR that there was enough content to say that Hughes’s stuff made its way into Stewart/Skaaren/Towne’s version.
c. Consolation or Compensatory Credits: How far Does the WGA JXN Go?

i. Heart Like A Wheel (WGA v. 20th/C Fox & Aurora (1983)): Shirley Muldowney was a female racecar driver and a movie was made about her life as a racecar driver. She wrote nothing but got creative consultant credits. The WGA contended that the credit was a violation of Section 8 and extends non-writing credits where such credits improperly derogate from the writing credits accorded pursuant to the MBA, or otherwise operate to defeat the integrity of the credit structure carefully crafted over the years by the Guild and the employers signatory to the MBA
· Arbiter did not agree with the WGA–the writer spent 2-3 months with Muldowney and she was present during production and filming. She has never held herself out to be a writer and creative consultant doesn’t instantly just mean writer. Nobody is going to think she was credited for writing services

· Guild can make the company remove consolation credits from the screen, but an order from an arbitrator is needed

· creative consultant credit does not appear in the MBA and it has been accorded in TV with the WGA’s consent by waiver to Article 14 writers (writers employed in additional capacities) 

ii. 72 Hours Arbitration (WGA v. Trucon Productions, Inc., (1987)): Richard Alfieri was hired by the company as a writer to rewrite the script and do a polish. His employment K guaranteed him at least a consultant credit. Alfieri rewrote the draft written by the Powers writing team and WGA credit arbitration Committee determined that the teleplay credit should only go to the Powers. Alfieri was not listed under the other credits. The PRB affirmed. The company kept pitching various credits for Alfieri and the WGA denied. Finally, they just gave him an associate producer credit claiming this was the plan all along and that he would have received that credit regardless of the writing credit. The arbiter does not buy this
d. WGA & Writing Credits: Court Cases Challenging Various WGA Credit Decisions & Procedures

i. Beverly Hills Cop, II (Ferguson v. WGA (1991)): During the arbitration process, Paramount wanted to submit a memo that pitched the story and was written by Eddie Murphy. Ferguson opposed, saying it’s a memo not a writing but the pre-arbitration panel allowed it. Ferguson sued the WGA in California state court and asked the court to determine the appropriate credit based on all the materials submitted to the arbiters. Ferguson also raised a number of procedural defects. The Cal. superior court dismissed Ferguson’s objections b/c he didn’t raise them at the WGA level (waiver). It went up to the California Court of Appeals. If you attack the WGA and your claim is based on contract, here is what state court will do…
· scope of judicial review in a particular case is limited to a determination of whether there has been a material breach of the terms of the K (credits manual). This limited scope of review is similar to that employed in judicial review of more traditional arbitrations; the court does not review the merits, it only examines whether:
· 1. the parties in fact agreed to submit their controversy to arbitration,

· 2. whether the procedures employed deprived the objecting party of a fair opportunity to be heard, and 

· 3. whether the arbitrators exceeded their powers.

ii. Godfather, Part III (Marino v. WGA (1993)): Marino wrote a spec script for Godfather III and there was a question about whether he should be a participating writer in the credit determination process. He was but didn’t get the credit he wanted. He sued the WGA in state court, but the WGA had it removed to Fed. In order for Marina to succeed, he would have to show that the Guild violated its duty of fair representation (DFR).
· Rule:

· if union judgment is involved, π may prevail only if the union’s conduct was discriminatory or in bad faith, mere negligence is not sufficient. 

· if ministerial or procedural involved, plaintiff may prevail only of the union’s conduct was arbitrary, discriminatory, or in bad faith. 

· To be arbitrary, the union must have acted in reckless disregard of the union member’s rights.

iii. Vidal Case: Vidal hired to re-write the script for The Sicilian, but Steve S. (the original writer) gets the screenplay credit, and this angered Vidal who sued the WGA to overturn the credit determination. No surprise, he wasn’t successful.
· nullified b/c the case was settled, but someone forgot to tell the 9th circuit, so they decertified their opinion

e. Overall Credit System  

i. Qualification

· qualified writers are those who have written or sold literary material for that project (participating writers)
· participating writers = those who were employed to write on the project or sold material for it or received credit on the original if the project is a remake

· crucial for writers to put everything in writing and keep it all organized in case arbitration occurs

· in order to help with this determination, there are some requirements…

· a. writers must promptly file a copy of their employment K with the guild

· b. company must notify writer of other writers previously or contemporaneously employed on a project, and 

· c. before a writer’s employment, the company is required to notify the writer if they are using source material, and 

· d. production exec who intends to claim writing credit must notify the Guild of that intention at the time they commence writing (same for production exec seeking to collaborate as a writing team).

ii. Determination

· simple when…. 

· 1. credit given to a solo writer w/ nothing more, and 

· 2. credit given pursuant to a clearly un-coerced agreement among writers, so long as form is appropriate and 

· i. company may not suggest the credits, and

· ii. writers may not agree upon the credit themselves that production exec who is not a sole writer receive credit

· A notice of tentative writing credit (filled out by company) will go to Guild and writers

· Company can leave this section blank and asked the Guild to determine

· Assuming the notice is in proper form, if there are no objections within 10 days, the credit becomes final.

· Notice is REALLY important 

· If one of the participating writers is a production executive, arbitration is automatically triggered

· if the company proposes “screen story by” or “adaption by” credit, there is an automatic credit arbitration

· Once there is an arbitration, the company sends all the literary material to the guild (writer should double check this), sequenced in calendar order. They also send the underlying assigned material.

· There can be a pre-arbitration panel to determine if certain materials should be included (3 experienced screen writers sit as a panel; not anonymous)

· can’t appeal until after arbitration panel renders decision 

· The guild selects 3 experienced writers (who are anonymous) to apply the rules and determine who gets credit (2/3 majority req’d for a decision)
· each PW has the right peremptorily to challenge a reasonable number of names and the WGA selects the Committee from the list remaining

· The parties can send statements going to the merits

· statement can’t make objections to material submitted pursuant to pre-arbitration ruling 

· A 4th writer is also present as a consultant in case the arbiters get stuck

· A writer may withdraw from credit prior to the time the matter is submitted to arbitration for personal cause, provided the other writers do not object; after credit is determined, the writer may not withdraw from screenplay credit

· Rules applied by arbiters

· written material prevails

· arbiters’ references are not relevant

· irrefutable presumption that later writers had access to all earlier writing on the project.

· if no 2/3 majority reached, the arbiters can have a phone conference

· % requirements for screenplay credit

· 33% - 50%: generally, a writer who contributes 33% to a screenplay will share credit except where the rewritten script as an original, any subsequent writer must normally contribute in excess of 50% to the final shooting script

· The arbiters will write an opinion explaining their decision that goes to the guild

· Once the arbiters render a decision, the parties have 24 hours to object (w/o the “opinion”) and the Policy Review Board will review the procedure. Parties can object on 4 grounds:

·  i. undue influence
· ii. breach of guild rules
· iii. new material that for a good reason was not considered then but should be considered now 

· iv. dereliction of duty on the part of the arbitration panel or its members
· NO due process right to confront witnesses or see whatever evidence the other side submitted

· This whole thing takes place w/in 21 days UNLESS the company agrees to extend

· PRB does not address substantive issues, it does not review the arbitration committee’s judgement, and it will not read the written material for substantive reasons. The PRB may not change the credit determination of the Arbitration Committee (it’s review is limited like that articulated in Ferguson)

· PRB can send back to original arbiters or order new proceeding with new arbiters ( process repeats 

· Recourse to the courts is waived (but people have tried)
iii. Form, Placement & Appearance

· a writing team is denoted by an ampersand and teams are treated as one writer (A & B)

· Company is required to put credits as determined by the WGA onscreen and in promotional materials 

· NO consolation credits 

· consolation credit is a non-writing credit given on-screen/in advertising and publicity to a writer who failed to be accorded a credit in a credit arbitration (ex: producer, associate producer, and creative consultant)

· credit for “source material” are not determined pursuant to MBA and placement of such credits is subject to MBA requirements

· No more than 2 writers for “story” or “screenplay by” credit (writing team = 1)

· Right to a pseudonym could be negotiated as overscale provision 

· Director’s credit is closest to the action, screenwriting credits are adjacent to the director’s credits

· Size, type, and color of font are also subject to WGA
f. Why Credits Matter
· Residuals ( determined by credit and these can be considerable
· Calling Card ( boosts your reputation

· Screen Credit Bonus ( writers get extra $ if they get a certain credit

g. Primary Forms of Writing Credit
i. written by
· highest form

· original

· writer wrote both screenplay and story

ii. screenplay by

· screenplay only–there was a prior “story” or “source material”

· have to hit a % to get this

· original writer favored when determining %s

iii. story by

· original

iv. screen story by

· source material rewritten to the point of a “new and different” story
X. DGA BASIC AGREEMENT, ARTICLE 7: DIRECTORS CREATIVE RIGHTS
· Jewel in the crown for directors–they really think it’s their movie

· DGA insists that the credit be placed exactly where they say–directed by is the FIRST credit always

· There is ONLY one director unless you were bona fide directing team before you became part of the DGA (ex: Wachowski siblings)

· There can only be on directing credit
· You can fire a director for good cause, but the next director hired CANNOT be someone who was already involved with the film because there are often fights between the Director and Star/Producer SO this acts as a disincentive where the firing is happening b/c of those disagreements 

· Deal Memo: Director has the right to the first cut of the film (Director’s Cut)

· Selection of DGA Crew: Director gets to choose his or her 1st director and can negotiate to choose the rest of the team
XI. GUILD RESIDUALS 
a. Residuals are guild negotiated in the CBA; a writer can negotiate for more contingent participation, but that is called over-scale or profit participation. DON’T CALL IT RESIDUALS
i. writers: only those who got writing credit

ii. directors: director for sure and his team may get it

iii. SAG: all performers whose performance is in the final product

b. Concepts

i. Fixed payment vs. % of Revenue

· Fixed payments first appeared when movies went from theater to TV. 

· Initial compensation payed for first run 

· Subsequent runs: residual set at a % of the original minimum

· when syndicated, there is a declining % with each subsequent run until you hit a % percent in perpetuity 
ii. Distributor’s Gross vs. Producer’s Gross (never net revenue)

· What is the gross going to be against which the % is applied?

· When a movie plays in theaters, there’s no residual for each play

· But after it leaves theatres, there’s a certain amount of money (license fee) that is paid to play that movie

· So, creatives (writers, directors, actors) get a certain % of the producer’s gross minus the distribution fee
· Every time there is new media, there’s an argument about what the proper residual formula is
c. Enforcement: all the guilds have their tracking systems
d. An Essential Deal-Making Element

· Residuals are a way for the company to protect itself against the downside for the company and offset the risk of talent

· Residuals help set a price both parties can agree on by adding a contingent element based on actual value, not expected value

· They amount to 20% of writer compensation

· Apply to produced work only

· sustain creative force as a forced savings plan–creatives gotta pay the rent

· Companies object to paying a share of the revenues or a fixed fee when they are still recouping production cost

· Talent wants to share in the success – companies have the benefit of a portfolio of projects, but talents work on far less projects per year.
e. Application of excess

i. You cannot credit any overscale initial compensation as a credit against residuals UNLESS the overscale is over 200% of the minimum; the excess over 200% can be applied as credit against residuals (only for DGA and WGA – SAG bans straight up!)
XII. GUILDS AND AGENTS
a. Representation
i. Agents

ii. Managers (personal)

iii. Managers (business)

iv. Lawyer

b. Why?

i. find employment

· two prime jurisdictions are NY and CA

· must have a license, otherwise you will be subject to an action by the Cal. Labor Dept 

ii. advice

iii. protect clients and leverage them

iv. have an “in” so they know what’s coming down the pipeline

c. general principles of fiduciary/agency law apply

d. issues

i. compensation

ii. asset control/misappropriation 

e. Overview of Guild-Agent Agreements/Regulations

i. Members can’t sign with an agent who doesn’t sign with the Guild

ii. Limit the level of agents’ commissions to 10%

iii. Limit how packaging fees in TV are paid to agents 

iv. provide fee arbitration tribunals

v. SAG tried to re-negotiate their agreement with agents but things fell apart and they’ve been functioning w/o an agreement since then
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*Writer is entitled to sequel payments for each episode of the series as well as residuals on those payments





*Writer of original MOW must be offered opportunity to write the sequel and there are minimum sequel payments due the writer





*material written under WGA jxn is not considered assigned material here








� Where would SAG & DGA Preference go? I feel like that’s NOT a union shop thing… Although in a Right to Work State it would encourage union membership? I don’t think it would be unlawful under a Right to Work b/c it’s a preference, NOT “you can’t hire anyone who isn’t a union member,” although the effect is that under certain circumstances, you couldn’t hire someone who wasn’t a union member


� ask for a breakdown of the steps again
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