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Professor Elliot


I. INTRODUCTION TO LAND USE CONTROLS

A. Land Use & Economic Theory

i. Economic Theory & Zoning
1. Initial Justification for zoning was reducing nuisances; equally caused by the existence of incompatible land nearby.
2. Zoning – Dividing cities into zones, each with permitted uses for land, local governments can eliminate nuisances administratively without litigation.
3. Cumulative Zoning – Barred higher intensity uses like heavy manufacturing from single family areas but not vice versa.
4. Noncumulative Zoning – assigned specific area uses.
5. Economic Theory – Zoning that aims to avoid land use conflicts that are nuisance-like in nature by evaluating based on efficiency.
B. The Players in the Regulatory Process
i. Managing Community Growth: Policies, Technics and Impacts
1. Three Main Teams
a. Development Team: Developer, architect, financial, builders, lenders, lawyer
b. Municipal Team: City council (elected so more focused of politics in decision making); planning commission (appointed so more focused on resident well-being); planning director; planning staff; zoning administrator; city attorney.
c. Others (third parties): Neighbors; neighborhood groups; business groups; labor groups; environmental groups; housing advocates; civil rights advocates
ii. Principles & Process of RE Development
1. Inception of Idea ( Refinement of Idea (physical feasible) ( Feasibility (Market Impact) ( Contract Negotiation ( Formal Commitment ( Construction ( Completion & Formal Opening ( Property, Asset, and Portfolio Management
II. Zoning

A. Euclidian Zoning: Traditional Zoning Ordinance
i. Village of Euclid v. Ambler Realty
1. US Supreme Court upheld the constitutionality of a local government zoning ordinance even though it caused a large diminution in the property value of plaintiff’s property. 
2. Substantial Relation – A ordinance and similar laws and regulations (police powers) must substantially relation to public health, safety, morals, or general welfare.
a. Unconstitutionality – There is a presumption the ordinance is reasonable, meaning challenger has burden to prove the zoning ordinance is “arbitrary and unreasonable, having no substantial relationship to public health, safety, morals, or general welfare”—Goldsberg v. Richmond Heights; The Nectow Decision.
b. Factors to Challenge the Presumption (Rodriguez v. Henderson)

1. The existing uses and zoning of nearby property;
2. Extent to which property values are diminished by the particular zoning restrictions;
3. Extent to which the destruction of plaintiff’s property values promotes the health, safety, morals, or general welfare of public;
4. Relative gain to the public as compared to the hardship imposed upon the individual property owner;
5. the suitability of the subject property for zoning purposes;
6. the length of time the property has been vacant as zoned, considered in the context of land development in the vicinity.
7. The evidence or lack of evidence of community need for a proposed use.
c. Change or Mistake Rule/Jurisdiction – some jurisdictions follow the rule that ONLY a mistake in the original zoning or a change in conditions subsequent to the enactment of the original ordinance justify an amendment. 
ii. Components of Euclidean/Traditional Zoning
1. Districts - Uses/height/area (Cumulative Zoning uses go up based on their impact on the area. Ex. R4 zoning allows you to do everything in R1, R2, R3).
2. Zoning Map – Uses a map to distinguish different area uses.

iii. Flexibility Devices
1. Amendments, variances, use permits, floating zones, planned unit developments (PUDs), conditional zoning, site plan review – All flexibility devices have the common characteristic of focusing closely on the individual impacts from a particular development or use, and specifically tailoring the land use device to those impacts.

iv. Legal Control (Common Law) Prior to Zoning
1. Nuisance Law – Judicial determination as to whether one person’s use of property has substantially impaired another’s use and enjoyment of property.

2. Restrictive Covenants – Prohibits certain types of land uses through deed restrictions, using a form of express contract between a grantor and a grantee.

a. Affirmative Covenant – requires covenanter to do something—pay money, provide goods or services, or take some other action.

v. Renovation Permit
1. In Re Howard Center – Vermont court found a methadone treatment clinic met the “medical office” use as required by the City’s zoning regulation, which did not require a conditional use permit or site plan because “medical office” was grandfathered in.
2. “Grandfather” Clause – Allows a person to avoid additional impact expenses on a recently purchased property if the renovations did not involve any “new use, change in use, or expansion of use” under the regulations.
vi. The Standard Zoning Enabling Act
1. A model law for U.S. states to enable zoning regulations in their jurisdictions. It was drafted by a committee of the Department of Commerce and first issued in 1922.
vii. Other Zoning Problems
1. Home Occupation - Technology enhances the ability to run a business from home; however, if a business becomes the primary use that is no longer ancillary, the home occupation can be in conflict with the zoning laws.

2. Dillon’s Rule – State grants of authority will be construed narrowly. Municipal corps. have only those powers that are expressly granted, implied, and indispensable.
viii. Nonconforming Uses
1. Nonconforming Use – compromise to allow a nonconforming use to continue after new zoning was passed but to restrict expansions and eventually require removal.
a. Creation – Landowner must establish that the use actually existed before zoning went into effect.

b. Scope – nonconforming use cannot expand or enlarge; However, some states allow “natural expansion” of preexisting use or “less offensive” nonconforming use.
c. Losing Nonconforming Use – To maintain the nonconforming use, the landowner must continue the use, failure to do such, may extinguish the use.

i. Destruction – Depending on the jurisdiction, in the event a natural disaster occurs one may be able to rebuild the nonconforming use. Some jurisdictions only allow rebuild if partially destroyed. 

ii. Elimination/Expiration – Nonconforming use protects against immediate prohibition, but termination may occur after sufficient time. Balance of public good against private loss.

B. Amendments, Spot Zoning, and Variances
i. Spot Zoning – zoning that singles out a small parcel or perhaps even a single lot for a use classification different then the surrounding area.
ii. Plain Grains Limited Partnership v. Board of County of Commissioners
1. Facts – Urquhart sought zone change from Agricultural (A-2) to Heavy Industrial (I-2) for 668 acres of land. Plaintiff submitted rezoning application for application to sell the property to SME (company).  County adopted resolution to rezone plaintiff’s parcel, however, Plain Grains challenged asserting impermissible spot zoning.
2. Holding – The Court found the resolution was impermissible spot zoning according to the Little test. First prong, the switch to heavy industrial is significant change from prior use. Second prong satisfied because the parcel is a small percentage of land zoned agriculture. Third prong satisfied because the rezoning ONLY benefits Urquhart.

3. Little Test for Determining Spot Zoning (Prong):
1) Significant Change in Use - Significant change in requested use from prevailing land uses in area.

2) Effects a Small Area - Rezone is rather small in terms of the number of landowners benefitted by the requested zone change.

3) Benefits One or Few Landowners - Requested zone change would be special legislation designed to benefit one or a few landowners at the expense of surrounding landowners.

2. Zoning Amendments (Two Types) – Occurs when the County’s legislative body makes a zone change, can concurrently or alternative.
· Zoning Amendment – amend the text of the zoning ordinance to create a new district, expand the uses allowed

· Zoning Map – amend the zoning designations that apply to a specific piece of property.

ii. Variance – A request to deviate from current zoning requirements. If granted, it permits the owner to use the land in a manner not otherwise permitted by the zoning ordinance. It is NOT a change in the zoning law. Instead, it is a specific waiver of requirements of the zoning ordinance.
1. Two Kinds of Variances – (1) Use Variance – do something not in the zoning (harder to receive because goes against zoning); and (2) Area variance – does NOT involved zoning, rather size and height limit

2. Does NOT Protect – against self-created hardships.
iii. Marshall v. City of Philadelphia
1. The Court determined that the standard for variance IS NOT functionally obsolete, rather, it is unnecessary hardship and that Plaintiff’s school 

iv. “Unnecessary Hardship” for Granting Variance
1. physical features of the property cannot be used for a permitted purpose; OR 
2. the property can be conformed for a permitted use only at a prohibitive expense; OR
3. the property has no value for any purpose permitted by the zoning ordinance.
C. Flexibility Devices
i. Conditional/Special Use Permit - A conditional use permit is a zoning exception which allows the property owner use of his land in a way not otherwise permitted within the particular zoning district. However, the use is allowed under the ordinance through a granting of a permit IF the right conditions are met.
1. Uintah Mountain RTC, LLC v. Duchesne County - P wanted to build center for at-risk youth, open to a variety of different youth men, but not for men with serious criminal backgrounds. Court applied that substantial evidence test and finds that County’s arguments are NOT supported by substantial evidence, rather, they are supported by neighbors objections (not sufficient).
2. Substantial Evidence Test – A county must use substantial evidence to deny a conditional use permit. Meaning evidence grounded in fact NOT opinion.
3. Procedural for Use Permit – the granting of a special permit is an adjudicative decision; the permit can ONLY be granted after notice and a hearing. 
4. Accessory Use - Accessory uses are uses of land that are found on the same parcel as the principal use but are subordinate and incidental and allowable as a matter of right. (I.e., convenience store is accessory use to gas station).
D. Floating Zones and Contract Zones

i. Floating/Overlay Zone - A floating zone is a zoning district that delineates conditions which must be met before that zoning district can be approved for an existing piece of land. (allows for flexibility and control)
1. Rodgers v. Village of Tarrytown - Zoning ordinance is residential but has floating zone B-B (for apartments), where landowner can apply to have the zone landed on the property if the land owner has 10 acres or more acres (conditions). P is neighbor who files suit alleging spot zoning. Court holds this floating zone idea is allowed because Euclidian zoning is too inflexible and there needs flexibility in the system. (Basically, floating zone is upheld).
2. Creation of Floating Zone – (1) the zone is created in the form of text amendment, but not connected to a parcel; AND (2) the zone is later landed on a particular property. 
ii. Planned Unit Development (PUD) - is a zoning district in which a planned mix of residential, commercial, and even industrial use is sanctioned subject to restrictions calculated to achieve compatible and efficient use of land.
1. Peters v. Spearfish - Landowner applies for permit to build PUD on land, neighbors file suit. Ordinance states “Provided the overall population densities do no exceed the densities of specific residential districts.” Interpretation was unclear as to the densities include in the ordinance. The Court determined that the proposed PUD is limited to a population density of one dwelling per forty acres because of the property's status as A-1, general agriculture. Because if it was interpreted in the manner the landowner wanted it would in effect abolish the agricultural zoning.
2. Advantages – efficiency, aesthetically pleasing, density control, lower costs of infrastructure, roads concentrated, additional open space for individual owner, and inclusion of affordable housing, developers mitigate impact.

3. Creation of PUD – (1) City adopts an ordinance permitting a PUD district and (2) later rezones a particular parcel of land pursuant to specific plans meeting the city’s development regulations.

4. Contract Zoning – developer agreements.
iii. Site Plan Review - under site review, a Planning board reviews the site to ensure it is constructed to fit into the area without causing drainage, traffic, or lighting problems. The board imposes requirements and conditions to mitigate that are reasonably related to land use goals and considerations. See Summa Humma
1. No Authority to Deny - Site plans do not give planning boards the authority to deny a particular use because it does not feel that the proposed use is an appropriate use of the land, that is a zoning question.
2. Quasi-Judicial Authority – the local body (planning board) acts in quasi-judicial role to impose conditions that the applicant must follow for approval.

III. Subdivision Regulation

A. Introduction

i. Plats to Planning

1. Modern Subdivision Review "Platting Statutes" - Much more accurate, allowed transfer and recordation according to a plat (map showing divisions of land) and parcel number.
2. Original Method (No Longer Used) - property divisions used "metes and bounds" property descriptions. However, metes and bound property descriptions generated mistakes and disputes, and they resulted in time-consuming and expensive property title searches and surveying in order to permit conveyances.
ii. Purposes and Components of Substantive Review
1. Subdivision Regulation/Review Process – allows public officials the opportunity to take discretionary review on individual projects to impose mitigating measures (conditions) on potential impacts it may cause.
2. Five Central Components of Subdivision Regulation (Review):

1. Discretionary review to allow disclosure and mitigation of environmental harm;
2. Assurance of the adequacy of infrastructure;
3. Opportunity to shift the cost of development and infrastructure to the developer through the imposition of conditions on a subdivision and permit approval;
4. Review to ensure compliance with planning and subdivision standards;
5. Assurance that the site is well planned, attractive, safe, and compatible with adjacent development.
iii. Timing and Vesting

1. Timing Process – may take several years for review process of large projects to become complete.
2. The Process:

a. Developer seeks tentative (preliminary) approval of their subdivision tract ( After review, the gov. will approve tentative map and sets forth proposed conditions of approval ( Developer responds to the conditions, often altering the project to comply ( Once approved, developer seeks building permits for the subdivision.
3. Issues of Timing

a. Change of Requirements - during the subdivision review period, State legislatures and local standards can change, as state legislatures or local governments adopt new or amended zoning, planning, or subdivision requirements.
i. Methods of Combating Change:
1. Vested Rights - avoids changes in regulatory standards by giving the developer the right to complete their project or avoid the imposition of new development conditions.
a. Note – Local gov. prefer to wait to give vested rights until late in regulatory process to have time to review environmental impact or infrastructure problems.
2. Permit Streamlining Legislation - The legislation sets strict time-tables in which local governments MUST complete their subdivision review process, often changing the common law vesting rules.
4. Efficiency, Politics, and Reform

a. Political Interferences

i. Strategic Lawsuits Against Public Participation (SLAPP) - Bad faith litigation by developers against opposing groups or regulating agency threatening damage exposure and heavy litigation to force their will. (Awards attorney fees).
B. Jurisdiction and Definitions

i. Loftin v. Langsdon - P has large parcel of land, has easement on it, decides to divide plot into several smaller pieces of land, adds ditches on side of easement, updated the road, installs water drainage, talked to electrical company about installing power lines, advertises land auction. D (Director of Community Development) sees advertisement and notices new road never heard of, contacts P says this is a subdivision, so it needs subdivision approval, P refuses to file for approval, files suit. Court finds that P’s interpretation is absurd because it would in essence benefit large parcels while placing subdivision review (constraints) on smaller parcels.
1. Subdivision - A subdivision is the development and division of a lot, tract, or parcel of land into two or more lots, plats, sites, or otherwise for the purpose of establishing or creating a subdivision through sale, lease, or building development.
a. Four-by-Fouring – making a series of conveyances that individually do NOT trigger the statutory subdivision definition based on the number of lots created, however, the Court punished this behavior.
C. The Project Approval Process

i. Politics and the Planning Commission - The utilization of a planning commission and a planning process is to override local "politics." However, politics more frequently overrides the application of planning requirements, despite attempts by the legislature to provide rationality in the statutory scheme.
ii. Blue Ridge Co. v. Town of Pineville - Developer submitted subdivision plan and 2 more revised plans, board denied application, stating they were concerned about traffic and schools. The evidence introduced was a letter from citizens concern about traffic increase. Court Held the traffic concerns stated by the citizen letter was not backed up by any concrete evidence, it was all based on speculation, and that’s not enough to support a finding of fact, and school was already overcrowded (weak justification) so that was a legitimate concern.
1. Takeaway “Speculation & Denial” - Denial of a permit "may not be founded upon conclusions which are speculative, sentimental, personal, vague or merely an excuse to prohibit the use requested."
2. Analyzing a Denial of Permit - Look to subdivision statute to determine if the board has authority in denying application based on those factors, statute gave several considerations for what subdivision should be consistent with, and failure to meet one requirement is sufficient basis for denying subdivision.
iii. Burrell v. Lake County Plan Commission - B filed an app with the PC for a residential subdivision on their property in Lake County. The PC granted tentative approval for the subdivision and held a public hearing. B's app was subsequently denied based on the Commission's conclusion that the subdivision would have an adverse effect on the health, safety, and general welfare of the community. The Commission made no findings of fact in support its conclusion. B appeals contending that the PC's findings are not supported by substantial evidence. However, the court found PC’s adopted findings from engineer and three ring binder of evidence to be sufficient reasonable evidentiary basis for to conclude adverse effect ton public health, safety, general welfare of community. Accordingly, denied. 
1. Police Powers (Denial) - If the subdivision does not fit into the Zoning Plan by supporting the health, safety, and general public welfare, then the subdivision will be denied.
2. Takeaway – Commissions/planning boards may rely on other sources in denying a subdivision permit to serve as substantial evidence in the record.
D. Vested Rights
i. Vested Right in a Land Use – (1) obtains or is the beneficiary a significant govt. affirmative act, which remains in effect allowing development of project. (2) relies on good faith on significant affirmative govt. act. (3) incurs extensive obligations or substantial expenses in diligent pursuit of specific project.
ii. Board of Supervisors of Prince George County v. McQueen - Cluster Overlay District (“CLO”), permitted development of cluster subdivisions. If in accordance with the standards of the statute, it was “permitted use by-right.” P gets compliance letter showing he is accordance with CLO statute and is permitted by-right development but sits on it. Sever months later, the ordinance is repealed. P brings action. 

1. Holding: The compliance letter confirmed that Plaintiff's proposed development met the general standards for a cluster subdivision but DID NOT CREATE A COMMITMENT. The compliance letter FELL FAR SHORT of the "clear, express, and unambiguous" approval of, commitment to, a specific plan of development by P required for the creation of a vested development right.
iii. Common Law Tests for Vested Rights
1. Zoning Estoppel - inquires whether there has been substantial reliance by the landowner BEFORE a zoning change is made.  (3 tests for substantial reliance)
a. Balancing Test - Weighs the owner's interest in developing the property and the reasonableness of the proposed use AGAINST the interest of the public health, safety, morals, or general welfare.
b. Time of Application Test - creates a vested right at the time of application for a building permit
c. Substantial Change in Position Test - declares that a permittee gains a vested right only through a substantial change in position in reliance on the permit.
2. CA Rules

a. Avco Community Developers - The Court concluded that a vested right can only be acquired where a developer has performed substantial work and incurred substantial liabilities in good faith reliance upon a building permit issued by the government.
b. Vested Map - using a special provision of CA Subdivision Map Act, once the jurisdiction determines that you comply with the requirements of the Map Act, 60 days thereafter the project is vested.
c. Estoppel Requirements – Estoppel can ONLY be used in extraordinary cases. See Schafer.
E. Streamlining and Development Standards
i. Streamline Legislation - The legislation sets deadlines for public agencies to act. Typically, sets maximum time for applications, hearings, decisions, etc. Failure to meet the deadline MAY result in the subdivision/project being approved. (Places burden on agency to follow through in timely manner.
ii. Gaughen LLC v. Borough - Where a municipality does not advise the applicant that its application has been rejected and will not be considered, the municipality cannot later defeat a deemed approval by arguing that the deadline for action did not run because the application was not properly filed. Moreover, at no point did the Borough ever attempt to return Developer's application fee, it treated it as filed. The Court determined this was sufficient for filed. Lastly, the Court determined that the waiver provision is inapplicable. If the Borough would have notified Developer in December 2008 that the plan was incomplete and would not be considered because of the deficiencies noted by the Borough engineer and tendered the application fee, neither the SALDO MPC deadlines would have run. Entry of Mandamus in favor of Developer approval
1. Writ of Mandamus Action (Relief) – Action ordering the project be approved.
iii. CA Streamlining Legislation - the time is 30-days review of application or else the application is deemed complete or if a required hearing is missed. However, the Developer must notify properties within the surrounding area of deemed approval.
iv. CA NO Extension/Waiver Condition –no public agency shall require an extension or waiver of the time limits contained in this chapter as a condition of accepting or processing the application for a development project.
v. Avoiding Liability – Some counties avoid liability by not including “automatically approved” provision. See Nyack Hosp (NOTE: language is important).
F. Controlling Growth
i. Population/Environmental Impact Control – it is lawful for municipalities to ennact zoning legislation for the purpose of ensuring adequate public services.
ii. Concurrency - It is a legislative-enacted growth tool for ensuring the availability of adequate public facilities and services to accommodate development.
1. Concurrency App Denial - If local govt. finds existing public facilities cannot sustain the add. development, then app for a permit to build will be denied.
iii. Golden v. Ramapo - The plaintiffs brought suit against Ramapo. Ramapo presented evidence that the existing public services were inadequate for expected growth. The plaintiffs’ suits were denied by the special term. However, the appellate division reversed and granted judgments for the plaintiffs, declaring that Ramapo’s requirement for special permits was meant to control or regulate population growth and thus fell outside the authorized purposes of zoning ordinances. Ramapo appealed.
1. Holding - enabling legislation allows Ramapo to enact zoning ordinances for the purpose of ensuring adequate public services. A subdivision approval by Ramapo is conditioned on Ramapo’s ability to make adequate services available to the subdivision. There is no reason to think that Ramapo is lying when proclaiming an intent to provide such services. Furthermore, the challenged restrictions are limited to a duration of 18 years. Additionally, because of the time limit, Ramapo’s law does not affect a taking.
iv. No Right to Sewers Mitigation –There is NO RIGHT to have a local jurisdiction engage in deficit financing to pay for infrastructure. However, a developer often can opt for building that infrastructure.   
1. Deliberate Restriction - some courts have held that cities acting as public utilities cannot deliberately refuse to serve customers to control growth.
IV. Infrastructure
A. Tax Increment Financing
i. Tax Increment Financing (TIF) - a tool used to finance the redevelopment of economically depressed areas by refunding taxes OR diverting taxes to the developer without causing any additional tax burden on local taxpayers.
1. Implementation – Almost every state has enacted tax increment financing laws. 
ii. City of Gonzalez v. Citizens of Gonzales – TIF is permitted in Louisiana and legislature intended a broad interpretation to be financed by bonds secured by sales tax increments. Here, the Court found bonds purchases by Cabela’s and Carlisle NOT TO BE A HANDOUT. The Burden is on the companies to maintain infrastructure, hire local personnel, and build a museum. TIF serves both private and public interests and does NOT arbitrarily discriminate, ALL can use the legislation. City’s economic benefits of employment, development and taxes in an underdeveloped area.
iii. CA Gov. Code §66000 – Does NOT allow TIFF LEGISLATION in CA.
B. Exactions, Special Assessments, and Other Financing
i. Exactions - impose special responsibilities on particular developers to PAY for infrastructure needed to support their development OR address impacts associated w/ their projects.
1. CA Mitigation Fee ACT - CA imposes mitigation fees or exactions on developers as a condition of approval for a development project by a local agency. They must do the following:
a. Purpose – Identify the purpose;

b. Usage – Identify the use to which the fees to be put.
ii. Special Assessments - special assessment tax is a surtax levied on property owners to pay for specific local infrastructure projects such as the construction or maintenance of roads or sewer lines. The tax is charged ONLY to the owners of property in the neighborhood that will benefit from the project.
1. Rational Basis – requires that the regulation (Special Assessment) (1) not be arbitrary or capricious and (2) have a rational basis in relation to the specific objective to be obtained.
iii. Strauss v. Township of Holmdel - The issuance of $4.1 million bonds was issued to OFFSET a portion of the sewer installation costs, directed the levy of a special assessment on plaintiffs' properties, resulting in an increase of value of each lot.  After the sewer lines were implemented, a Sewer Assessment Commission was established and determined that the properties benefits by $14.7k per lot. Plaintiff's challenge the assessment.
1. Holding: It is well-settled that for local improvements that specifically benefited property owners will PAY. Moreover, when developers are required to install sewers, the installation costs are put on the properties by being implemented into the purchase price for their homes. Policy – It would be UNREASONABLE to raise taxes for ALL when sewers benefit a target owners.
iv. Enterprise Zones – Financing strategy to encourage development in depressed areas. Urban enterprise zone policies generally offer tax concessions, infrastructure incentives, and reduced regulations to attract investments and private companies into the zones.
V. Role of Planning

A. Standard State Zone Enabling Act & Standard City Planning Enabling Act
i. Standard State Zone Enabling Act (SZEA) - The SZEA had nine sections. It included a grant of power, a provision that the legislative body could divide the local government's territory into districts, a statement of purpose for the zoning regulations, and procedures for establishing and amending the zoning regulations.
ii. Standard City Planning Enabling Act (SCPEA) – Has six sections, gives a grant of power to the city/municipalities to establish plans (i.e., master plan) and various other zoning devices.
B. Consistency Doctrine
i. State Consensus - Many states have adopted statutory provisions requiring local jurisdictions to adopt comprehensive master or general plans.
ii. General Plan/Master Plan/ Comprehensive Plan - general plan is a city’s basic planning document. It is the blueprint for any city’s development. Includes analysis, recommendations, and proposals for a site's population, economy, housing, transportation, community facilities, and land use.
1. Superiority - general plan is the single most important planning document. Other land use documents, such as zoning ordinances, tentative maps, and development agreements are all subordinate to the general plan. for example, if zoning ordinance is not consistent with the general plan, the general plan controls and the zoning ordinance is “invalid at the time it is passed.”
2. Consistency Statutes – a significant number of states have adopted statutes requiring zoning, subdivision, and other regulatory controls to be consistent with the comprehensive general plan adopted by local jurisdictions.
a. Consistency Statutes Effect: "Two Steps to Get a Development Proved"
i. A plan changes
ii. Zone change, subdivision approval, OR other type of permit approval.
iii. Zoning Code - Rules in each district, more specific. (density, height, use, etc.)
C. Kinds of Plans

i. Plan as vision: Propose a “What if?” Plan is a vision of the future
ii. Plan as blueprint: Vision plan converted to blueprint
iii. Plan as Land Use Guide: Middle-road approach; was to be uninhibited by short-term practical considerations.
iv. Plan as Land Remedy: The cure for an existing problem.
v. Plan as a process: Planning as an ongoing process, rather than merely making particular plans.
D. The Form and Content of the General Plan
i. Wolf v. City of Ely - The Wolfs owned three connecting parcels of land where they operated a junkyard. Parcel A was zoned manufacturing; Parcel B commercial; Parcel C residential or agriculture. In 1990, Wolfs brought action seeking declaratory relief that the entire zoning ordinance was invalid (no comprehensive plan) and their use of their property was lawful. Iowa Code requires that zoning regulation “shall be made in accordance with a comprehensive plan.” This is to ensure the county board rationally rather than arbitrarily exercised zoning authority.
1. Holding – The comprehensive plan does not need to be in written form. However, the commission had not adopted a comprehensive plan. The comprehensive plan consisted of a zoning ordinance and its zoning map (Crayola drawings). Decisions were made entirely on ad hoc basis based on subjective thoughts of council. The plan was inconsistent as the zoning map conflicted with the ordinance. 
2. Zoning Ordinance (Consistent w/ General Plan) - A zoning ordinance can be invalid if it is NOT in accordance with the comprehensive plan.
3. No Separate Document Requirement - comprehensive plan does not need to be a separate document, it can be found in zoning ordinance as long as the ordinance takes into consideration the needs of the public, changing conditions, and the similarity of other land in the same area.
ii. Twain Harte Homeowners - The Planning and Zoning Law requires that the board of supervisors of each county adopt a general plan for the physical development of the county. That the plan be prepared and adopted according to standards established in in the sections; and that it include each of the nine elements enumerated and described in section 65302. Appellant contends that the land use element does not comply with statutory requirement so the Government Code.
1. Holding – (Land Use Issue): Court says county’s proposed definition will not work because that meaning would be synonymous with building intensity and the statute separate population density and building intensity with an “and,” suggesting that there’s two different meanings for those terms. (Circulation Issue): This element isn’t addressed, and it must be correlated with the land use element – nothing on the face of this element related to land use. Court said the circulation element and land use element weren’t correlated.
2. Consistency - If the county's general plan is not consistent with the Government Code, it may be found to lack sufficiency and thus be unenforceable. (this is vertical consistency).
3. Remedy - If general plan is inconsistent with Government Legislature's statute the remedy may require the county fix the deficiencies.
iii. Vertical Consistency & Horizontal Consistency

1. Avoiding Inconsistency by Statute – because jurisdictions CANNOT adopt plans with elements that conflict with one another, some MITIGATE inconsistency by including a clause that says one element takes precedent over the other. See Sierra Club (CA)
2. Vertical Consistency – Meaning the document and its elements must be internally consistent from top to bottom.
3. Horizontal Consistency – The General plan must be consistent with zoning code, and specific plan.
a. Horizontal Consistency: Gen Plan ( Specific Plan ( Zoning Code
iv. California Gov. Code §6580 ( Consistency Statute
1. (a) Consistent - County or City ordinance shall be consistent w/ general plan of the county or city. A zoning ordinance is consistent with a city or county general plan ONLY if both conditions are met:
a. (1) The city or county has officially adopted such a plan.
b. (2) The various land uses authorized by the ordinance are compatible w/ the objectives, policies, general land uses, and programs specified in the plan.
2. (b) Enforce Compliance - ANY resident or property owner WITHIN the city or county MAY bring action to enforce compliance w/ subdivision (a).
3. (c) Remedy – If zoning ordinance is INCONSISTENT w/ general plan by reason of amendment OR element, the zoning ordinance shall be amended w/ reasonable time so that it is consistent w/ general plan as amended.
v. Haines v. City of Phoenix - Appellant contests the trial court's granting of summary judgement in affirmance of the City of Phoenix's authority to rezone the parcel in controversy. Additionally, it requires the municipal zoning ordinances to be consistent with the general plans. The city adopted two plans, the Phoenix Concept Plan 2000 and the Interim 1985 Plan. It is disputed whether these plans are general or specific plans as defined by the statute. The rezone is from a granting of a “height waiver” for a 500-foot building when the max was 250-feet.
1. Holding - There is no evidence that either plan was adopted under the provisions set forth in AUEMA's Act. The Act requires nine district elements; however, a review of both plans demonstrates that neither addresses all of the nine requirements. The Court next turned to whether the zoning ordinances are consistent with the adopted general or specific plans of the municipality and found that waiver would allow for more open space a goal.
vi. Loose v. Strict Consistency

1. Loose Consistency – More flexibility in consistency requirement. "The mere fact the Project had some elements that conflicted with a few of the policies embodied in the applicable land use plans does NOT preclude the city from finding the Project as a whole was consistent with the objectives, policies, general land uses, and programs specified in the applicable plans."
2. Strict Consistency – Strict compliance with the consistency requirement. The Court of Appeals overturned after noting that the nature of the policy and inconsistency are critical factors to consider because the policy at issue was fundamental (CA).
a. Note: Some CA jurisdictions are strict while others are loose and allow some flexibility in a project’s compliance. See Naraghi Lakes.
3. Deference – Courts are very deferential to the local govt. standard of review.
4. Planning & Takings – It is well-established that the mere planning of a project is insufficient to constitute a taking for which an inverse condemnation action will lie.
vii. Remedies for Inconsistency

1. Pinecrest Lakes, Inc. - he developer sought to develop 136 units in two-story building, with a density of 6.5 UPA. The County growth Mgmt. staff recommended approval, which was ultimately granted via a Development Order. Formal complaint was filed challenging the consistency of the Development Order with the Comprehensive Plan. The Developer lost and the trial court granted injunctive relief, requiring removal of the building because he acted in bad faith and continued building at his own peril.
a. Holding - The plain and obvious meaning of this text gives two elements (1) the party is affected or aggrieved by (b) an approved project that is inconsistent with the Comprehensive Plan. The existence of an affected neighbor is all that is necessary for the issuance of an injunction that is inconsistent with the Comprehensive Plan.  Here, the statutory text makes the injunction the first and preferred to remedy to alleviate the effects of an inconsistent land use. In this case, the alleged inequity could have been entirely avoided if the developer waited to build until after exhaustion of all legal remedies before undertaking construction. Developer was informed that demolition would be sought if court found the project inconsistent, so developer was on notice. His decision to build before the consistency question was settled in court may be a reasonable business decision, but that hardly makes it inequitable to enforce the rule as written.
b. Demolition Remedy - If building when there is an ongoing action, the remedy in the case of a loss of inconsistency can be demolition of the built property.
c. Injunction – Courts may issue an injunction while a consistency determination is being made. 
VI. Takings
A. Introduction

i. Takings Clause - Nor shall private property be taking for public use, without just compensation. U.S. Const. amend. V.
B. Eminent Domain v. Inverse Condemnation

i. Eminent Domain (Generally) - Government initiates a lawsuit to condemn private property, the court orders transfer of ownership of the property to the government and orders the government to pay "just compensation" to the prior owner.
ii. Inverse Condemnation - the government declares they have not taken any property, but private owners affected by a government action disagree, and initiate a lawsuit against the gov. seeking to establish that a taking has occurred and the requirement of just compensation is needed.
C. Basic Structure of Takings Clause

i. Elements

1. Property - Property in the takings context is to recognize that federal law prescribes a pattern defining what qualifies as property, but state law (or some federal law other than the Takings Clause) determines whether a claimant holds an interest that matches the federal pattern.
2. Taking

a. Regulatory Taking - regulatory actions that are the functional equivalent to the classic taking in which the gov. directly appropriates private property or outs the owner from his domain. - Lingle v. Chevron.
i. Burden Focus - focuses on the severity of the burden that gov. imposes upon private property rights. How far does the regulation restrict the use of the property in the economic sense.
b. Physical Taking - the extent of gov. interference with "the owners right to exclude others from entering and using the property.
3. Public Use

a. NOT Public Use - if the exercise of eminent domain or inverse condemnation is NOT for public use, the government CANNOT proceed with the taking.
b. Inverse Condemnation - the party seeking to recover just compensation for an alleged regulatory taking needs to show that the restriction, even if unfairly burdensome in economic terms, is still lawful and reasonable such that is for public use.
4. Just Compensation

a. Just Compensation (FMV) - generally calculated based on the fair market value of the property taken.
b. NOT Triggering Just Compensation Requirement - if a taking for public use does not trigger the just compensation because there is not compensable injury, NO action will occur under the Takings Clause.
i. Brown v. Legal Found. Of Washington - state's use of interest earned by small or short-term deposits in client trust accounts to finance legal services for the poor did not violate the Fifth Amendment when the accounts would have generated NO net funds for the clients in absence of the program.
D. Modern Takings

i. Penn Central Transportation v. New York City - Penn Central brought suit in New York Supreme Court against New York City alleging that the City Commission’s application of the Landmarks Preservation Law which denied its rights to build an office building above Grand Central Terminal and receive revenue from the building constituted a taking of the company’s property without just compensation as required by the Fifth and Fourteenth Amendments.
ii. Holding – (1) Determination of Landmark Legislation is NOT invalid for NO Just compensation: The Court determined that if this was the rule Courts would have erred whenever there is a prohibition of both subjacent and lateral development of parcels, and that the when determining if a taking has occurred it is important to look at the property as a whole. Landmark laws are not discriminatory or reverse spot zoning, the laws simply preserve structures of historic value. The Court acknowledges that Landmarks Law has more severe impact on some landowners than others but finds this is similar to zoning laws in general. Additionally, the Landmark laws are good for the public as a whole. (2) Just Compensation: It allows and encourages the uses to continue like it has for the past 65 years as a terminal and office space. Penn Central still gets the primary expectation of use. The inquiry of whether the terminal generates a "reasonable return" is also supported by the current use of the terminal. Lastly, the Court feels the transferable developments rights, while not sufficient in and of themselves, go towards the mitigating the financial burden of the land owner. NO TAKING
iii. Transfer Development Right (TDR) - allows a landowner to build elsewhere on property they own because the applicable law or regulation precludes building on the instant location. Used to mitigate financial burdens on the landowner.
iv. Whole Parcel Rule – When determining if a taking has occurred, the Court will look to the parcel as whole to find if the primary expectation has been interfered with AND if the property owner can get a reasonable return.
1. Temporary Aspects – The court’s analysis of a takings claim SHOULD consider whether the regulatory taking is temporary. See Tahoe.
2. Subdivision or Single Unit (Factors) – Subdivisions the court looks at the following factors to determine whether it is divided parcels or a single unit:
a. (1) Degree parcels border each other; (2) dates of the acquisition; (3) Parcel treated as a single unit; AND (4) extent to which the restricted lots benefit the unregulated lots. 
v. Substantially Advance a Legitimate Government Interest - the application of general zoning law to particular property effects a taking if the ordinance does not substantially advance legitimate state interests or denies an owner economically viable use of his land.
E. Penn Central Factors (3 Elements)
i. Penn Central Factors: To determine whether a State regulation constitutes a taking under the 5th and 14th Amendments, courts should consider:
1. Economic Impact – the economic impact of the regulation on the owner;
a. With-and-without-method - the use of expert appraisers who develop market-value estimates by comparing the values of the subject property (with and without restrictions) comparable to other properties in the area.
b. Comparison Method (Less Common) - compare the purchase price of the property with its current market value subject to regulations.
2. Distinct Investment Backed Interests (DIBE) – the extent to which the regulation has interfered with the owner’s reasonable investment-backed interests; AND

a. Palazzolo Factor - Notice of a regulatory restrictions at place at the time of purchase is a factor in the takings analysis.
b. Foreseeability of Regulation (Elements)

i. (1) High regulated industry; (2) Aware of the problem at time of purchased the property; (3) was the possibility of regulation reasonably anticipated in light of regulatory environment.
3. Governmental Action – Character of the government action involved in regulation.
a. Harmfulness - the character factor also has been interpreted to refer to the relative harmfulness of the regulated activity.
b. Reciprocity of Advantage - whether the regulation singles out one or a few owners to bear the burden or does it apply broadly across the community.
VII. Takings: Physical
A. Loretto (Physical Taking) - Loretto (plaintiff) purchased a five-story apartment building in New York City. Under New York law, a landlord must permit a cable television company to install its cable facilities upon his property. In the present case, Teleprompter Manhattan CATV Corp. (defendant) installed cable facilities that occupied portions of Loretto’s roof and the side of her building. Loretto brought suit in New York state court alleging that the installation of cable facilities on her building by Teleprompter was an unconstitutional taking of her property. The New York trial court upheld the constitutionality of the New York law, and the court of appeals affirmed.
B. Holding - A permanent physical occupation requires compensation for the property owner because it is more serious and intrusive than either a temporary intrusion or an intrusion that merely restricts the use of property. A permanent physical occupation requires payment of just compensation because it destroys the property owner’s opportunity to exercise three basic property rights: (1) the owner may no longer fully possess the property or exclude others from possessing it; (2) the owner can no longer exclude others from using his or her property, and cannot make any personal non-possessory uses of it; and (3) the owner cannot properly dispose of the property because a permanent physical occupation typically strips the property of most or all of its economic value. It does not matter in the present case that the area “taken” by the cable company is relatively small. The mere fact that cable equipment is permanently installed on the building by a third party with governmental permission means that the action constitutes a taking of Loretto’s property that requires just compensation under the Fifth and Fourteenth Amendments. The Court did not rule on the amount of compensation because that is for the State Court's discretion.
i. Permanent Occupation - A permanent physical occupation authorized by government is a taking requiring the payment of just compensation without regard to the public interests that it may serve or the fact that it only has a minimal economic impact on the property owner.
VIII. Takings: Regulatory
A. Lucas (Regulatory Taking) - In 1986, David Lucas (plaintiff) paid $975,000 for two residential lots on the Isle of Palms in South Carolina. The lots consisted of beachfront property on which Lucas intended to build single-family homes. The court found that the Act rendered Lucas’ property completely valueless and thus the application of the Act constituted a taking of Lucas’ property that required payment of just compensation. It awarded damages, and the South Carolina Coastal Council appealed. The South Carolina Supreme Court reversed, and the United States Supreme Court granted certiorari.
B. Holding - A common maxim which emerges from takings jurisprudence is that, “while property may be regulated to a certain extent, if the regulation goes too far it will be recognized as a taking.” In the present case applying the Beachfront Management Act to Lucas’ property constitutes a taking that requires payment of just compensation for the following reasons: total deprivation of beneficial use of property has the same effect as a permanent physical invasion of property that renders a land owner powerless to use the property; and regulations that leave a land owner without economically beneficial or productive options for use of his land carry with them the heightened risk that the private property is being pressed into some sort of public use, all the while disguised as a measure to mitigate public harm. A new per se rule is suggested as a result. When a state regulation deprives private property of all economic value, that regulation constitutes a taking and the owner of the property must be paid just compensation. Applying these principles to the present case, the South Carolina regulation completely deprives Lucas’ property of all economic value, and he is thus entitled to just compensation.
i. Economic Wipeout (Lucas) - A state regulation that completely deprives private property of all its economic value constitutes a taking under the Fifth and Fourteenth Amendments that requires the payment of just compensation to the property owner, UNLESS the economic activity prevented by the regulation is not part of the owner’s initial title or property rights when acquiring the property.
1. Split Jurisdiction RE Lucas – some courts require property to be valueless. Other have found that govt. CANNOT escape a regulatory taking by showing the owner is left with a token interest. See Palazzolo (token interest was 1 bdg)
IX. Takings: Exactions
A. Nolan v. CA Costal Commission – Couple sought to rebuild a home located on their property (costal), the CA Costal Commission granted the permit w/ condition that the couple create an easement for the public to pass over to the public beach. The Commission found it was necessary to offset the psychological barrier, public’s ability to see beach, and beach congestion. Nollan’s challenge action.
B. Holding - A permit condition may constitute a taking if there is not an essential nexus connecting the imposition of the condition to a legitimate state interest in solving a problem relating to the development. Here, if the Commission had required the Nollans to create an easement on their land, without attaching the condition to their permit, this would have constituted a taking. Furthermore, the lack of a connection between the condition and some other purpose within the police power favors the notion that this condition was a taking. This is nothing but Commission stating their goal and having the Nollan’s contribute to that goal. Thus, because the condition imposed on the building permit is a taking, the government must provide just compensation to the Nollans to create the easement.
i. Essential Nexus Test - A permit condition may constitute a taking if there is NOT an essential nexus (rational relation) connecting the imposition of the condition to a legitimate state interest (police powers) in solving a problem relating to the development.
1. If test is Met – There is NO need to compensate the landowner like a taking would.

2. Imposition of Exaction – MUST show that the exaction is (1) connected w/ a legitimate govt. interest and (2) furthers that govt. interest.
3. Policy – if the City wants an easement they can exercise their eminent domain power for the property interest. 

C. Dolan v. City of Tigard - Dolan (plaintiff) owned a property located adjacent to and partially on a creek’s 100-year floodplain. She operated a store on part of the property, and she wished to redevelop the store, doubling its size and paving her gravel parking lot. In doing so, she would increase the impervious surface on the property and, as a result, storm water runoff. The City of Tigard (defendant) granted her a permit to complete the redevelopment, subject to conditions that required Dolan to (1) dedicate the portion of the property within the floodplain to a recreational public greenway designed to minimize flood damage and (2) dedicate a segment adjacent to the floodplain to the development of a pedestrian/bicycle pathway in order to reduce traffic congestion in town that may have been caused by her larger store.
D. Holding - The government may not place land use restrictions on property unless there is a rough proportionality between the conditions imposed and the impact of the land use. In this case, Tigard has not met its burden of showing that the land use restrictions are roughly proportional to the impact of Dolan’s proposed redevelopment.
i. Exaction - An exaction is a concept in US real property law where a condition for development is imposed on a parcel of land that requires the developer to mitigate anticipated negative impacts of the development.

ii. Rough Proportionality Test - The government may not, without just compensation, place land use conditions on an approval of a private property development plan UNLESS there is a “rough proportionality” between the conditions and the impact of the proposed development.
1. Burden of proof – Burden of proof is on the govt.
a. Evidence – Must provide enough evidence that is just enough to be more than rational, it must be roughly proportional.

2. Dolan Takeaway – There was NO evidence in the record in regard to the amount of impact the development would create. Therefore, it was impossible for govt. to prove rough proportionality.

X. First Amendment & Other Constitutional Protections
A. Basic First Amendment Principles
i. First Amendment - "Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances." U.S. Const. amend I.
ii. Supreme Court: Content v. Context - the Supreme Court distinguishes between content and context with how they determine how protections that are applicable.
1. For Example - certain speech, based on its content, might receive constitutional protection when uttered in one context BUT NOT in another.
iii. Regulation Failure (Speech) - regulation tends to be suspect and likely to be invalidated when the target of the regulation is the message of the speaker.
B. Land Use Controls and the First Amendment
i. Commercial Speech - speech designed to serve the economic interests of the speaker and meet the economic needs of the listener. Usually relates to billboards. Enjoys lesser protection than other constitutionally guaranteed expressions.
ii. Public Interest or Social Concern - enjoys maximum protection under the First Amendment.
iii. Metromedia, Inc. v. City of San Diego – City passes land-use ordinance that restricted the types of outdoor advertisements permissible in San Diego. Signs affixed to the property where the advertised good OR services were deemed permissible. Advertisements of good or services available elsewhere were barred. All noncommercial signs were prohibited UNLESS it fit into twelve exceptions. The US Supreme Court found that the ban did advance the city’s interest to protect from traffic hazards. However, the City failed to demonstrate why noncommercial speech is more hazardous or unaesthetic than commercial speech. Thus, the ordinance is Unconstitutional.
1. Equal Protection Takeaway – Bans that attempt to limit commercial and noncommercial advertising is an equal protection argument because the CITY CANNOT value one speech over the other. 
iv. Validity of Govt. Restrictions on Commercial Speech (Central Hudson Test)
1. Lawful & NOT Misleading – The First Amendment protects commercial speech ONLY IF that speech concerns lawful activity and is NOT misleading.
2. Substantial Government Interest – the regulation MUST seek to implement a substantial governmental interest.

3. Directly Advances that Interest
4. Least Restrictive – reaches NO further than necessary to accomplish the given objective. 
v. City of Renton v. Playtime Theatres, Inc. – Renton enacted a zoning ordinance that prohibited adult motion-picture theaters from locating within one thousand feet of any residential zone, single- or multiple-family dwelling, church, park, or school. Playtime Theatres sought to challenge the ordinance as an unconstitutional restriction of First Amendment speech. The Court found the Renton ordinance does not ban adult theaters completely, but rather provides that adult theaters cannot be located within a specified distance of certain establishments. Supreme Court allows “content-neutral” time, place, and manner regulations. Here, the Ordinance is not aimed at the content of the adult films; rather, it is aimed at the “secondary effects.” Thus, it meets the standard.

1. Content-Neutral Time, Place and Manner Regulations – are acceptable under the First Amendment as long as they serve a substantial governmental interest AND do NOT unreasonably limit alternative avenues of communications.
a. Two Question Inquiry: (1) Substantial government interest? (2) Alternative avenues of communication?

2. Secondary Effects Doctrine – a court applies the doctrine if it finds that the regulation of speech is aimed at the ''secondary effects'' of the speech and not at the content of the speech itself.
vi. Religious Land Use & Institutionalized Persons Act (RLUIPA) § 2000cc. Protection of Land Use as a Religious Exercise
1. Substantial Burdens Standard
a. (A) Is in furtherance of a compelling governmental interest; AND

b. (B) Least restrictive means of furthering that interest
2. Scope of Application: The substantial burden is imposed on the implementation of a land use regulation OR system of land use regulations under which a government makes, or has in place formal or informal procedures or practices that permit the government to make, individualized assessments of the proposed uses for the property involved (religious).

3. Discrimination & Exclusion: (1) Equal Terms – No govt. shall impose or implement a land use regulation that treats a religious institution on less than equal terms with a nonreligious institution. (2) Nondiscrimination – govt. shall not impose a land use regulation that discriminates against an assembly or institution on the basis of religion or religious denomination. (3) Exclusion & Limits – No govt. shall impose land use regulation that totally excludes or unreasonably limits a religious assembly.
vii. Guru Nanak Sikh v. County of Sutter – Non-profit dedicated to promoting the Sikh religion, attempted a conditional use permit to build a Sikh temple. They were denied twice, even after relocating a largely agricultural zone away from everything and did not border any private property and would comply with all requirements. RLUIPA applies where the government makes individualized assessments regarding the land use in question. In this case, the zoning code here is neutral and broad on its face, but the procedure for obtaining a CUP necessarily involves an individualized assessment, triggering the RLUIPA analysis. the county was unable to identify any compelling governmental interest justifying its enforcement of the land use statute. Therefore, the denial of the CUP to Guru Nanak violated the RLUIPA.
1. RLUIPA – Applies whenever the government MAY take into account the particular details of an applicant’s proposed use of land when deciding to permit or deny that use.

a. RLUIPA “Substantial Burden Test” – the govt. action must be oppressive to significantly great restriction.

XI. Alternative Methods for Land Use Making
A. Alternative Means of Making Land Use Decisions
i. Initiative & Referendum

ii. Private Land Use Instruments – Covenants, developer agreements

iii. Alternative Resolution Mechanisms – Mediation & Arbitration

iv. Deregulating the Current System

B. Legislative & Adjudicative Models
i. Adjudicative Model – the local body as acting more like a court than as a legislature. It is applying standards, policies found in the general plan to determine how specific parcels of land may be used in particular situations. No initiative/referendum (lack of legislation)
ii. Legislative Model (Initiative/Referendum) – if land use decisions are legislative in nature, then citizens should be able to use both the initiative and referendum power, both legislative powers, to enact laws and to repeal legislative decisions previously made by local elected officials.
C. Griswold v. City of Homer – Homeowners enacted an initiative to change the footprint area of the development to smaller size. The initiative passes becoming law. Here, the issue is that the legislature enacted statutes saying that a zoning ordinance CANNOT be amended or passed without involving the Planning commission. Here, the initiative process bypassed the planning commission, which means the initiative is invalid. ( Courts generally would go the other way and uphold the initiative. 
i.  Initiative Process – Proposed legislation drafted by individual citizens that is included in a petition and then circulated among voters.
1. Sufficient Signatures – When a certain number of signatures of registered voters (a number mandated by state law) is gathered then the initiative is then:
a. Placed on the ballot for voters to consider at next election; OR
b. The local elected officials adopt the initiative outright.

2. Benefits
a. Developers – Can take advantage of the initiative process to approve developments while bypassing local procedures such as preparation of an environmental impact statement on the proposal.
ii. Referendum – it occurs after the local elected body, such as a city council, has adopted legislation. Voters then circulate a petition to repeal the new legislation.
1. Sufficient Signatures – If the required number of signatures among registered voters is secured, the local elected body then faces the choice of either:
a. Rescind the legislation voluntarily; OR
b. Submitting it to a vote.

2. Floating/Overlay Zone (Referendum) – floating/overlay zone is considered additional legislation to apply the zoning to the parcel, referendum can be used to repeal and prevent the zoning from being applied to the parcel.

3. Quasi-judicial – a quasi-judicial decision will limit the citizens ability to enact initiative or pass referenda.

D. Common Law & Land Use
i. Nuisance – the common law cause of action for nuisance resolves competing land uses. A nuisance occurs when a landowner engages in an activity that significantly interferes with the use or enjoyment of another's property, or that affects the health, safety, welfare or comfort of the public at large.

1. Private Nuisance – substantial and unreasonable interference with the use and enjoyment of the land.

2. Public Nuisance – inference with a right common to the general public.

ii. Easements - create a nonpossessory right to enter and use land in the possession of another and obligates the possessor not to interfere with the uses authorized by the easement. (CAN be expressed or implied by prescription of adverse use).

iii. Covenants & Servitudes - covenant is a promise in a written contract or a deed of real property (recorded), which run with the land and restrict a use on the property, are binding on future owners of the property (equitable servitude).
E. Turudic v. Stephens - Plaintiffs move their 2 pet cougars into their house in subdivision at 3am without telling development that they had cougars. Then after finding out about cougars, homeowners hold a meeting deliberately without inviting the plaintiffs (in violation of procedures under CC&Rs – must give notice to all homeowners before meeting and must send out notice of any decisions made) and all agree that this is a nuisance and note that they didn’t apply for the proper permits to build their home or the cougar pen. Court found the following: (1) the Cougars fell within the definition of the CC&Rs that they are like pets and a reasonable residential use. (2) The local government denied the permit based on the nuisance determination, since this argument failed, the court found the keeping of the exotic animals to be permissible as long as the holding pen does not violate another requirement of the CCRs.
i. Interpretation of a Restrictive Covenant (3 Steps):
1. Interpretation - the court must examine the text of the disputed provision, in context of the whole document, if clear then analysis ends.
2. Extrinsic Evidence (Intent) - if the provision remains ambiguous, then the court must look to extrinsic evidence of the contracting party’s intent to resolve the ambiguity.
3. Maxims - the court must look to relevant maxims of construction, including the maxim that restrictive covenants should be "construed most strictly against the covenant.
ii. Conditions, Covenants, & Restrictions (CC&Rs) - put forth requirements that the landowner and the local government must follow.
F. Developer Agreement
i. Development Agreements - serve as negotiations between developers and municipalities to determine the conditions under which annexations and developments will take place.
1. Process - the process involved the local government to enter into an agreement with a developer whereby the government extracts a performance or promise from a developer in exchange for the government's agreement to rezone the property.
2. Major Obstacles
a. Is partially inconsistent with Euclidean zoning, outcome negotiations depend on bargaining skills of the parties.
b. City CANNOT bargain away its police power.

3. Four Major Advantages
a. Gives governments to the ability to tailor the design and impose precise conditions.

b. Shifts the costs of the new public infrastructure for developers.

c. Bargaining is well-suited to deal with site-specific problems.

d. Reduce long delays and high costs.
4. Contracting Away the Police Power - development agreements CANNOT contract away the police powers of the municipality.
5. Breaching Development Agreements
a. Mammoth Lakes Land Acquisition v. Town of Mammoth Lakes (CA) - Development agreement for a hotel/condominium project but the town changed its mind and decided against it. The appellate court upheld $30 million verdict in damages w/ $2.3 million in attorney's fees.
b. County v. G.J. Gluesenkampf, Jr., - a party's contractual obligation is discharged when the party's performance of the contract is prevented by government order.

ii. Sprenger, Grubb & Associates, Inc. v. City of Hailey – City probably wanted to enter into development agreement because got some infrastructure back as a result of the agreement, and probably wanted this development. But then politics change (new mayor), and mayor supports a rezoning throughout the area and wanted to downzone the area where the development would’ve been probably because mayor didn’t want to have downtown business being taken away as a result of the new development. (1) have they contracted under the development agreement that the developer is safe from downsizing, NO court says. The professor says you better have good language in the development agreement that gives the developer ironclad to put a freeze in the development plan for development down the future. The court found there was wiggle room that the downzoning complied with the development agreement. The downsizing resulted in the limited business district, which smaller stores that are less dense. The substantial compliance language is what led to the developer's detriment.
1. Downzoning - assign (land or property) to a zoning grade under which the permitted density of housing and development is reduced.
iii. Toll Brothers - Developers enter into agreement with city, plan was originally for 1.2 million sq. feet of development and Toll Brothers would pay a certain amount based off that for improvements, but what ended up being approved was actually 870k square feel less than the 1.2 million, so Toll Brothers said they shouldn’t have to pay all this infrastructure improvement amount because that was based off them getting 1.2 million feet of land because they can only develop 300k feet of it. City argues to enforce the agreement. Court found that Nolan & Dolan to be controlling in the sense that the exaction (infrastructure payment) must have a nexus and proportionality to the impact is causes. Because of the reduction in the approval, the development agreement is unenforceable.

1. Takeaway - if we allowed developers to contract and take on greater exactions (higher expenses) or disproportionately because they want the development to go forward, the board would be in essence contracting away their police power. The Court states "it is hard to explain why a private developer would offer more than its fair share contribution without a quid pro quo."
G. Mediation
i. Mediation Advantages: (1) ease of problem solving because parties' positions have not hardened; (2) opportunities for meaningful dialogue among parties; (3) cost savings over litigation as an alternative; (4) improved relations among the parties in the future; (5) less political fallout.
ii. Mediation Disadvantages: (1) there is no certainty that the process will result in a settlement; (2) the outcome of the dispute does not have to be principled, i.e., based on law; (3) an imbalance of negotiation skills could be reflected in the solution; (4) no one is accountable for the result of a mediation, and city council members may somehow abrogate their responsibility by agreeing to a mediated settlement.
XII. Securing Sufficient Housing Supply
A. Inclusionary Zoning – Also known as inclusionary housing refers to municipal and county planning ordinances that require a given share of new construction to be affordable by people with low to moderate incomes or various other methods for helping with affordable housing.
i. Mechanisms
1. Zoning for "least cost" housing - allowing smaller homes to be built on smaller lots with a minimum of amenities consistent with minimum housing code standards;
2. Mandatory inclusion requirements - whereby developers must set aside a percentage of project units in a development for affordable housing;
3. Density Bonuses - whereby developments with a percentage of affordable housing are allotted permission to exceed standard density limits;
4. Rent skewing - rents on unsubsidized units are increased to permit reduction of rents on a percentage of the units;
5. Housing Linkage - Linkage fees, also commonly referred to as “impact fees,” are fees that cities charge on new development to account for the increased demand for governmental services, like affordable housing
ii. National Land & Inv. Co. v. Kohn - Pennsylvania Supreme Court invalidated a scheme providing for a minimum lot size in acres in a suburban community located in the path of urban development.
1. Holding - the court ruled that the zoning restrictions violated substantive due process because the community had failed to exercise its police powers in a manner that served the general welfare because they walled out affordable housing. The case established an affirmative obligation to not engage in exclusionary zoning.
iii. Southern Burlington County NAACP – Zoning regulation where the areas that were actually zoned for residential use were under restrictions that effectively made it so only those with a higher income could live there. These ordinances were put in place because of the tax structure in New Jersey.
1. Holding - Like any police power, zoning regulations must promote the general welfare and it is clear that the provision of adequate housing for all citizens is consistent with that general welfare. In the present case, through Mount Laurel’s excessive and unnecessary industrial zoning and heightened cost requirements for residential zoning, the town has effectively excluded low- and moderate-income housing. This is contrary to the general welfare and the intended purpose of the zoning authority.

2. Takeaway - Can't making a zoning code exclude people by making it costly. A town, through enactment of land use regulations, must provide the opportunity for low and moderate families to live in the town and may not constructively prevent them from doing so
3. Municipal Burden for Justification - these obligations must be met UNLESS the particular municipality can sustain the heavy burden of demonstrating peculiar circumstances which dictate that it should not be required to create zoning law that provides opportunity to low income individuals.
iv. Associated Home Builders v. City of Livermore (CA) - CA supreme court sustained a temporary prohibition on development until adequate facilities were available. The Court explicitly stated that NJ state law is inapplicable to CA. Additionally, ordinances pertained to impeding the low- or moderate-income persons but permitted wealthy individual's ability to immigrate into a community.
1. Holding - CA courts do not claim the authority to invalidate ordinances that they believe undesirable so long as it is fairly debatable that the ordinance is reasonably related to the public welfare.
2. Burden Shift – If plaintiff makes a showing the zoning is unfair, the burden shifts to the county to make some showing that it is supported by substantial evidence.
B. Statutory Housing Mandates
i. Building Industry Association of San Diego - Oceanside adopted Prop. A in April 1987 called "Residential Development Control System" (RDCS) which mandates a maximum number of dwelling units to be constructed each year, call annual allotments. In this case, there was a question whether Prop A. was consistent with the general plan because a city "may not adopt ordinances and regulations which conflict with the state Planning and Zoning Law."
1. Holding - In essence, Prop A. does not support the policy of Oceanside's general plan to provide "adequate provision for the housing needs of all economic segments of the community . . . an issue of the highest priority in Oceanside to meet the low-income household assistance goals." The trial court determined that Prop. A would deny 20,000 persons affordable housing and that the exception allowing higher priced units on 10k square foot lots was not justified by an asserted imbalance in the current housing stock.

2. Consistency (Low Income Housing) - A zoning ordinance that impedes the ability to provide low income housing will be invalidated if it is contrary to the Government Code Sections and state general plan of promoting the construction of low-income housing and removing impediments.
a. CA - the law in CA is that the city most grow by certain percentage, not promoting this goal can lead to litigation. Denying a housing development that did not have an environmental impact can lead to fines.
C. Inclusionary Zoning Ordinance
i. California Building Industry Association (CBIA) - San Jose enacted a inclusionary housing ordinance that requires all new residential development projects of 20 or more units to sell at least 15 percent of the for-sale units at a price that is affordable to low or moderate income households. CBIA filed a lawsuit challenging the ordinance. In essence the argument the inclusionary housing ordinance would only be valid if the city produced evidence demonstrating that the requirements were reasonably related to the adverse impact on the city's affordable housing problem that was caused by or attributable to the proposed new developments that are subject to the ordinance's requirements.
1. Holding – The Court noted that the Legislature declared that “local and state governments have a responsibility to use their vested powers to facilitate and improve development of housing for the needs of all economic segments within the community.” The Court determined that the ordinance is an example of a municipality’s permissible regulation of the use of land under its broad police power. The ordinance does NOT require developers to give up property interest or dedicate any portion of the property (exactions). Rather, it imposes conditions and there is no economic wipeout because Developer still gets reasonable return. Additionally, the statute offered a variety of alternative compliances.
2. Takeaway – The local government/municipality has within its police powers to place conditions/restrictions on new developments that a certain percentage must be for affordable housing.
3. Alternatives in CBIA Case :
a. Off-site Affordable Units – construction off-site affordable for-sale units

b. Lieu Fee – Paying a lieu fee based on the median sales price of a housing unit affordable to a moderate-income family.
c. Dedicating Land – dedicating land equal in value to the applicable in lieu fee; OR
d. Acquiring/Rehabilitation – acquiring or rehabilitating a comparable number of inclusionary units that are affordable to low or very low-income households.

4. Standard Docs to Ensure Continued Affordability of Inclusionary Units – Inclusionary housing agreements, promissory notes, deeds of trust, resale restriction, covenants, right of first refusal, purchase option, etc. usually recorded.

5. Burden of Challenger – The party challenging the facial validity of a legislative land use measure ordinarily bears the burden of demonstrating that the measure lacks a reasonable relationship to the public welfare.

a. Test – Ordinance MUST have a real and substantial relation to the public welfare. 

XIII. Housing and Discrimination
A. Equal Protections Clause (14th Amendment) - a tool for challenging racial discrimination by requiring a plaintiff to establish that the defendant's actions were intentionally designed to discriminate on the basis of race or for some other improper motive (suspect class).
i. Rare Compelling Circumstances - if discriminatory intent can be established, the government policy can be successfully defended against an Equal Protection Clause challenge only in rare, compelling circumstances.
1. Plaintiff’s proof – INTENT is the key, plaintiff must prove intended discrimination.
ii. Discrimination NOT based on Race or Other Suspect Class - the Supreme Court has ruled that the government action should be upheld so long as it is rationally related to a legitimate public purpose.

B. Title VIII - the most effective remedy against discrimination in housing.  Allows a violation to be based on a practice or policy that carries a discriminatory impact.
C. Village of Arlington Heights – Metropolitan Housing Development Corp. (MHDC) applied to rezone a 15-acre parcel classification as a single-family housing to multiple-family classification. MHDC planned to build racially-integrated complex for low- and moderate-income tenants. However, the Village denied the permit. Challenge that denial is based on racial discrimination in violation of Fair Housing Act of 1968.

i. Holding – The US Supreme Court found nothing in the permit denial sparks suspicion. The parcel has been for single-family use for decades. The vast majority of the Village is single-family use. Additionally, the rezoning request was treated according to usual procedures. Based on these facts MHDC did not meet its burden in proving that the denial was motivated by a discriminatory purpose.
ii. Disproportionate Impact – A state official action will NOT be held unconstitutional because it results in a disproportionate impact.

iii. Proving Violation of Equal Protections Clause - A PLAINTIFF shows that the law is motivated by a discriminatory purpose and has a discriminatory impact. (Remember intent is key).

1. Judicial Deference - If proof that a discriminatory purpose has been a motivating factor in the decision, judicial deference is NO LONGER justified.
2. Burden Shift – If it has proven that the official action was discriminatory, the Burden shifts to the Government to:

a. Defend – Defend its policy, practice, or action as necessary to prove a compelling govt. interest;

b. Prove – That interest could NOT be served by less discriminatory alternative.

3. Circumstantial Evidence - A Court will look at both forms of evidence for inquiry into discriminatory purposes. (Because it is hard to prove directly).

a. Potentially Relevant Evidence of Improper Purpose per Village
i. Historical Background predating the decision;

ii. Specific sequence of events lead up to the challenge;

iii. Departure by the state actor from normal procedures;

iv. Substantive departures from what the evidence demonstrates;

v. Legislative or Administrative history surrounding legislation.

D. City of Cuyahoga Falls – City population repealed a zoning authorization for low income housing project by referendum.  Challenge was that the repeal was discriminatory. Supreme Court found (1) referendum process was not created for discriminatory purposes; AND (2) alleged discrimination by some voters COULD NOT support a claim the City used discriminatory practices.
E. Nontraditional Living Arrangements
i. Limiting the Occupancy - limiting the occupancy of homes based on the characteristics on the occupants (other than race or other suspect classifications) raises concerns about arbitrary and irrational treatment.
ii. Village of Belle Terre v. Boraas – P owned a home in Belle Terre w/ a zoning ordinance that restricted land use to one-family dwelling with “family” defined as persons related by blood, adoption, or marriage, or two unmarried cohabitating. P rented the home out to six college students (non-married), received notice of violation.

1. Holding – Court held that economic and social regulations are generally upheld against an equal protections challenge. The City used its police powers to further the positive goal of an environment of family/child bearing while reducing noise and traffic, to provide quiet and child’s play. No constitutionally protected interest was implicated, e.g., discrimination. Ultimately, the legislature decided this not for courts to disturb.
2. Takeaway – City’s can regulate economic and social regulation as long as they rationally related to a legitimate govt. purpose (social welfare).

iii. City of Cleburne, Texas v. Cleburne Living Center, Inc – Center sought to build a residential facility for mentally disabled up to 13 persons, under supervision. The city denied a permit application, and center brought suit.

1. Holding – Court determined that mentally disabled are not a quasi-suspect class because they have legislation support/voice. As such, rationally related standard applied. In this case, the City requires a special permit for the mentally disabled but not lodging houses, fraternity, nursing homes, etc. The City argues that proximity to a school would bring negative views against them from children, but Court notes that there are mentally disabled at the school. The flood zone concern is of no value either because the city would allow non-mentally disabled to live there. Hence, not rationally related.
2. Takeaway – IF they city wants to deny a permit, they MUST have a reason that is applicable across the board. They CANNOT arbitrarily and capriciously single out one group for subjective fears (mentally disabled).

XIV. Unpopular Land Uses & Environmental

A. NIMBYs, LULUs, and Related Acronyms
i. NIMBY - not in my backyard, a person who objects to the siting of something perceived as unpleasant or potentially dangerous in their own neighborhood (i.e., landfill or hazardous waste facility) while raising no objection to similar developments elsewhere. (LULU – Locally undesirable land use.)

1. Substantial Evidence - NIMBY-ism can serve as substantial evidence if there is other evidence to corroborate the concern of the individuals that are in opposition to the land use change
ii. Eadie v. Town Board of the Town of North Greenbush – Petitioners seek to annul the cities rezoning of a large piece of land to permit retail development. Town board held public hearing, opponents brought protest petition pursuant to town statute. The statute would require a supermajority if more than 20% owners of the land within 100 feet of the parcels of the affected rezone by tax map signed the petition. If achieve, the requirement is a ¾ vote approval by town board. Petitioners assert they met the requirement. Town determined they did not and rezone passed 3 to 2 votes.

1. Holding – The court determined that 100 feet must be measured from the boundary of the rezoned area, NOT the parcel of which the rezoned area is a part of. The statutory language is unambiguous. The whole point of the 100ft requirement is to create a buffer zone to prevent those who are far away from forcing a supermajority vote. The Court found the buffer use is legally permissible and fair and predictable as a barrier insulating the property from the claims of protestors.
2. Takeaway – Cities and towns can create buffer zones to avoid the backlash from claims of protestors (NIMBYs) that challenge because they are against change.

3. Buffer Zoning - buffer zoning is a technique to create a neutral space between two different types of buildings or properties with an interest of minimizing disturbances between potentially incompatible land uses.
4. Consent Provisions - require the written consent of a certain percentage of landowners or residents before a land use change will be allowed.

5. Protest Petition - Requires heightened statutory requirements for rezoning to pass if a certain percentage of the affected neighboring property owners of the action sign for petition. (States divided on the validity of this provision).

a. Consequences - if successful, may result in a requirement that a supermajority of the local legislative body must approve the pending change before it was be enacted, OR an outright veto of that change. (similar to referendum/initiative just by affected parties).

b. CA - Does not have consent and protest statutes, rather, if substantial rights are affected by a land use change, the affected landowner is afforded due process by being entitled to reasonable notice and an opportunity to be heard before approval occurs.
XV. Protection of Cultural and Aesthetic Values

A. Historic Preservation Regulations - ordinances offer the greatest protection for historic resources. These laws protect individual sites and historic districts through a permitting process that requires advance review of proposed projects by a preservation commission, or other administrative body.
i. Tools for Imposition of Aesthetic Regulations - tool include special permits for any change in an historic property, the use of overlay and special zoning districts, and site plan review techniques, application of zoning restrictions, performance standards, and mitigating conditions.
ii. Rationale for Historic Preservation - societal benefits, both monetary and psychological, preserving the best of their past for future generations.
iii. Teachers Insurance v. City of New York – Appeal for statutory authority of Landmarks Preservation Commission to landmark interior of Four Seasons restaurant in Manhattan. (TIAA) is owner of building. The Four Seasons restaurant was designed by German architect Ludwig Mies Van Der Rohe & Philip Johnson. No dispute there is historical and aesthetic interest. Someone nominated the restaurant without TIAA’s consent, which the board unanimously approved at a hearing for its “cultural characteristics of New York City.”

1. Holding – Court shuts down argument that a prerequisite to designation is consent, that is not the case. All that was required was notice of hearing, which was given to TIAA (even a failure to do that does not invalidate). The Court found the restaurant by its very nature invites the general public, as such, the court found Four Seasons designation was not arbitrary or capricious, and the statute clearly says ALL INTERIOR is included in designation. Affirmed.

2. Takeaway - The local government as the authority to enact ordinances for historical or cultural aspects. Within the ordinances, the government can enact preservation of interior components that have been held open to the public.
3. Landmark Preservation Act - used for "protection, enhancement, perpetuation and use of improvements and landscape features of special character or special historical or aesthetic interest or value."
a. Inside vs. Outside Landmark Designations - Both the outside and the building of can be landmarked. Agency authority depends upon the statutory authority.

i. Interior Designation - Promoting the use of interior landmarks "for the education, pleasure and welfare of the people of the city.
b. Facts Courts Use in Upholding Designations - Courts generally upheld preservation controls to protect a wide range of human values, usually related to heritage, culture, and education but also to tourism, economic developments, and the protection of the character of an area and property values.
c. Deference - Historic district designations are usually upheld under deferential standards for judicial review of legislative or administrative actions. Their legality is strengthened if they are part of the comprehensive plan.
d. Compatibility Issue - A permitting condition may require that the new construction be compatible with the character of the historic district.
iv. Lake Oswego Preservation Society v. City of Lake Oswego – Oregon Land Conservation & Development Commission (LCDC) includes Planning Goal 5, properties designated for historical qualities. However, Property owners have the right to refuse designating their property (consent provision), and some cases remove the designations in place (removal provision). P here is Lake Oswego Preservation society (LOPS) is challenging Cadwell Trust’s request for removal.

1. Holding - The Court found that when the Legislature found that "allow a property owner to remove from the property a historic property designation that was imposed," this in effect, only applied to the original purchaser who had the designation placed on them, not the subsequent purchaser who appreciated the designation at the time of purchase. The Court found this to balance the interest of Historical value with property interests. If the Court interpreted otherwise, many historical property owners could just remove the designation, which is contrary to what the legislature intended.

2. Takeaway - State enacts statute after a local landmarking ordinance had been created that allows for "a property" owner to remove a landmark designation. Not a bonafide purchaser will be able to invoked the statute for removal. Court interpreted "a property owner" to be the original owner.
3. Landmark Consent Provision - the legislature can include a provision to ONLY designate properties if the owner consents. Some jurisdiction (NY), you can designate without owner's consent.
4. Landmark Removal Provision - the legislature can include a provision to remove previous designations where the property owner did not consent.
5. National Historic Preservation Act - federal legislation that established the National register of Historic Places, federally compiled list of historic and cultural resources, including sites of state and local significance.
a. Advisory Council - federal agencies must seek comments from the Advisory Council before they can take any action that may effect property either on, or eligible for inclusion on, the National Register of Historic Places.  After which, the federal agency maintains full discretion to take whatever action.
B. Architectural and Design Review
i. Anderson v. City of Issaquah – P attempted to develop a plot of land, however, all plans must received a land use certification approved by development commission (site plan review). P was denied multiple times after repeatedly trying to follow the guidelines of the commission. They informed him to drive up and down the community to learn the character of the city. They provided hardly any specific instruction on how to integrate with the character of the city. As such, P sued for vagueness.

1. Holding - The statute in question is unconstitutionally vague, as the guidelines provided do not give clear guidance to those seeking land use certifications. Municipalities are permitted to include aesthetic criteria in their land use statutes; however, these criteria must be decipherable for those in the building design industry. A developer should NOT be forced to guess as to what Issaquah’s code allows. As such, the code sections in question are unconstitutional because of their vagueness and leave building designers unsure of the criteria used to judge their submitted plans. Plan APPROVED.

2. Void-for-Vagueness Doctrine - A land use statute’s design considerations must contain guidelines that are not so broad as to make them susceptible to subjective considerations.
3. Design Review - ordinances that attempt to assure that new buildings are visually compatible and harmonious with an area's existing design scheme.
a. Policy – Further protecting character and property values of the area, economic development tourism and distinct sense of place.

b. Unreasonable/Invalid Aesthetic Review - restrictions are held invalid IF fails to further the asserted aesthetic purpose for the restriction.
4. CA - the aesthetics are being taken away from government review because of the housing crisis, as long as the project does not create severe environmental impacts and complies with the ordinance, the housing development should be approved regardless of aesthetics.
ii. Mead Square Commons, LLC v. Village of Victor - Case where city's ordinance prohibited "Formula fast-food restaurant" (FFFR). The purpose was to "maintain the city's unique village character, the vitality of its commercial districts, and the quality of life of its residents." The Court rejects P's challenge because the ordinance does not single out the owner of the parcel that wants to lease to Subway. Instead the ordinance treats all owners the same and does not regulate ownership of the parcel, just the use. (PP protects local business and aesthetics of community.
1. Dexter Rule - prohibition against ad hominem (attacks toward ownership/person) zoning decisions.
XVI. Sign and Billboard Regulation

A. Asselin v. Town of Conway – Town passes zoning ordinance requiring all property owners to obtain a permit from the town zoning officer before erecting a sing. Moreover, the ordinance banned signs "illuminated from within," but allows signs that are illuminated by external lights. Asselin received a permit for external lighting, however, the restaurant received leased sign capable of internal lighting.  The ZBA denied him permission to use an internally lit sign.
i. Holding – (1) Municipalities may validly exercise zoning power SOLELY to advance aesthetic values, because preservation promotes general welfare. (2) The illumination restriction is rationally related to the purpose of protecting those driving at night from the brightness. This testimony was substantiated by expert testimony. The restriction does not place oppressive burden on private rights of affect business (freedom of expression).

ii. Aesthetic Regulation - municipalities may validly exercise zoning power solely to advance aesthetic values, because the preservation or enhancement of the visual environment may promote the general welfare.
1. Application of Aesthetic Regulation - restrictions can apply to nearly any item, structure, or device on site visible from the street. Courts have upheld restrictions on height, size, color, lighting, movement, etc.

XVII. Landscapes, Views, Trees, Lawns, Fences, Trucks, Trailers, and Boats

A. Webster v. Town of Candia – Ordinance preventing the cutting, damage, or removal of trees near Libbe Road (scenic road) without permission of proper authorities. Court found that ordinance is valid to prevent destruction of the scenic road. “Scenic Beauty” is NOT vague and concrete standard for developers to follow.

i. Takeaway - Cities/Municipalities can enact zoning legislation that protects certain landscapes to promote the goal of "scenic beauty" within the jurisdiction.
ii. Authorization – The state zoning enabling, or other types of land use law MUST give the local agency the authority to regulate for aesthetic purposes.
1. Implementation – Cities may use overlay or special zoning districts and some form of site plan review.
2. Vagueness - Some jurisdictions have found vague ordinances to be invalid when including language like "conserve natural beauty."
iii. Landscaping, Lawns, & Fences – A number of court decisions have upheld ordinance requirements relating to landscaping, fences and lawns, both applied to commercial and residential areas.
iv. Junks Cars, Trucks, Trailers, and Boats - Zoning restrictions often control the placement, parking, and storage of junk cars, or even operable trucks, trailers, motorhomes, or boats in residential neighborhoods, often simply banning their overnight parking or their storage on a lot if they can be seen from a public street.
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