CITIZENSHIP

I. 14th Amend: All person’s born or naturalized in the US & subject to the jurisdiction therefore, are citizens of the US 
II. Jus Soli
A. Birthright citizenship by place of birth– born with/in US territory regardless of parent’s status
B. Elk v. Williams: born on Native American reservation. Renounced his tribal connections. Tried to get citizenship based on jus soli and was denied. 
1. Holding: Court said he had to naturalize to get citizenship because he was not born within US territory therefore not subject to jurisdiction thereof. 
2. Case about what it means to be a citizen. Didn’t answer question of whether children born in the US to aliens where USCs
C. Wong Kim Ark: Born in US to parents who were residing here legally as Chinese laborers, but under the Chinese Exclusion Act, they could never naturalize. At age 17 he visited China and upon return was denied re-entry (excluded). He claimed a right to admission as a citizen, based on the locus of his birth.
1. Holding: court held he is entitled to citizenship despite the dissent’s argument that children of parents who cannot naturalize should not be granted jus soli citizenship. They base their decision on the clear words of the 14th amendment. (except Indians) 
III. JUS SANGUINIS-- birthright citizenship by citizenship of parents.
	Section of INA
	Citizenship Status of Parents
	Req Presence in US prior to birth of child
	Other Reqs

	301(c) 

§301 only applies to married parents)  
	Both USC  
	- 1 parent at least some residence (permanent) prior to birth of child 
	

	301(g)

(title of §309 tells us that §301 only applies to married parents)  
	1 non-USC, 1 USC (married) 
	- USC parent 5 years physical presence in the US; 2 of those after 14 y/o
	Presence includes parent or grandparent work in US military, govt, or qualifying entity 

	309(a) (applies to non-married) 
	Unmarried USC father 
	USC father physically present 5 years, 2 after 14 y/o (301(g)) 
	(1) Blood relative by clear and convincing evidence 

(3) written agreement to $ support until 18 y/o 

(4) before child 18, he is legitimated, paternity oath, or court order establishing paternity 

	309(c)
	Unmarried USC mother
	SCOTUS in Morales Santana- 5 years, 2 after 14 

INA: 1-year continuous physical presence
	


A. Born overseas to US citizen parent(s) (INA §309 & 8 USC §1401)
1. *Remember USC parent must’ve been a USC prior to child’s birth 

2. 101(b)(1) Definition of Child: unmarried person under 21y/o
a. (A) a child born in wedlock

b. (B) stepchild not 18 y/o when marriage created 

c. (C) Child adoption, adopted under 16 look at pg 43 in statute if nec. 

3. 101(a)(33): Residence: place of general abode= a person principal, actual dwelling place in fact, without regard to intent
4. Presence is less than residence. Can go back and forth. Just there. 
5. If one parent is citizen: 
B. Nguyen v. INA – D born in Vietnam to USC father; came to US at 5 and has been raised by father. At 22, pled guilty to sexually assaulting a minor and INS initiated removal proceedings. TC held D was not a USC b/c father never met 309(a)(4) req. Held: constitutionality of 309(a) upheld (not against Equal Protection) b/c it meets important gov objectives. Here, they establish paternity, and ensure opportunity for relationship with citizen. 

C. Morales v. Lynch – D born in Dominican Rep to USC father. At the time, USC fathers req was 10 years in US, 5 of which after 14. D’s father was short of that req by 20 days and, before he could satisfy 309(a) reqs, he died. Held: gender-based residency rules are unconstitutional, violate equal protection BUT there is still a difference today (under INA rules, not case law)  

1. No basis than a mother & doesn’t further ensure opportunity for a real meaningful relationship existed. 
2. Unless and until Congress amends the statute, the 5 years/2 after age 14 residency req applies to both unwed USC fathers and mothers. INA hasn’t been changed, but this is the standard.  
D. Fiallo v. Bell – At the time, definition of “child” in 101(b)(1)(D) recognized only the relationship between children born out of wedlock and mothers for purposes of immigration benefits as “parent” and “child.” Thus, children of unmarried fathers weren’t considered immediate relatives and neither were the fathers of children born out of wedlock. Ps challenged this under Unequal Protection and Discrimination. Held: Congress has plenary power in determining immigration process so INA can discriminate on the basis of gender and legitimacy if there is a “facially legitimate and bona fide reason.”

1. Dissent: makes it an argument about citizenship; the rights of the petitioner. 

2. 1986 (a few years after Fiallo) ( Congress amended 101(b)(1)(D) to cover the relationships of illegitimate children to natural fathers. 
Naturalization 
I. Analysis:
a. (1) Is individual already a USC citizen or national of US?
i. Birthright citizenship (§301-308, 309) OR 
ii. Derivative Citizenship (§320) [Child of USC now living in US] 
1. Derivative §320 pg. 476: Child (incl. adopted) born outside of US are auto US citizens if: 
a. At least one parent is USC (by birth or NATZ)
b. Child under 18 yrs old (or had derivate citizenship under 18 & didn’t know)
c. Child is an LPR and 
d. Residing in the US in the legal & in physical custody of USC parent
e. Birthright statues: 301-308 pg 457-46; 309 see pg 1 in outline
iii. National – §325 pg 480– national of US Territory is able to naturalize 
b. (2) If NOT, does a naturalization category apply?
1. Spouse of USC – §319 (pg. 474) 
a. Spouse & entered as LPR b/c can be eligible for naturalization 
2. Child of USC §320, §322 (pg. 476) 

a. 320: Child born outside US & residing in the US 

b. 322: Child born & residing outside US 
3. Former Citizens 324, 327 

4. LPR §316, §318, §326
a. 316:  Requirements of Naturalization, pg 470 See Outline Section below for requirement (outline pg 5-6)
b. 318: Pre req: Burden of proof on person applying for naturalization pg 473 (cannot be naturalized unless lawfully admitted to US as LPR, can’t naturalize if outstanding final finding of deportability.)
c. 326: Citizen of Philippines in 7/2/46 & entered US before 5/1/34 & continued residence in US are LPRs 
5. Military Service §328, §329
a. 328: pg 481-483, naturalization through armed service work 

b. 329: pg 484-485: naturalization for service in WWI&II, Korean, Vietnam. 
ii. (3) If so, is person ineligible to naturalize?
1. Ideological exclusions §313: pg 466-469 
a. if opposed to US gov., communists, favors totalitarian gov. 
2. Military deserters §314, pg 469

3. Discharged from the military b/c of alienage §315 pg 469
4. Final finding of deportability or pending removal proceedings 318 pg. 473
iii. (4) If no, are the requirements for naturalization met? (see below) 
c. INA 316: Requirements to Naturalize pg. 470
i. (1) Age: over 18 (under 18, generally derive it from living w/USC parent §320
ii. (2) Continuous Residence/ physical presence 316(a) 
1. *Requirements must be met as of the date of filing
2. LPR that continuously resided in US for 5 years (as an LPR) and physically present in the US at least half of that time (2.5 years) during those 5 years; AND living in the state in which application was submitted for at least 3 months 

3. A spouse of USC (battered spouse/child), only must have continuous 3-year presence requirement (but have to be married to the USC and living with the citizen) 

4. 316(b) ABSENCES
a. <6 months no problem as long as 2 ½ years of physical presence are met 

b. 6-12 months of absence breaks continuity of residence, unless applicant shows he has not abandoned his residence 

c. 12+ month absence breaks continuity and, generally, your clock starts over, unless working abroad for American govt, American firm engaged in developing the foreign trade and commerce of the U.S., or public international organization 
iii. (3) Knowledge of Civics/History 312(a)(2)

1. Applicant must demonstrate “a knowledge and understanding of the fundamentals of the history and the principles and form of government, of the United States”

a. Shows commitment to the US

iv. (4) Demonstrate English Proficiency 312(a)(1) 


1. Applicant must demonstrate an “understanding of the English language including an ability to read, write, and speak words in ordinary usage in the English language”

v. (5) Oath of Allegiance §377(a)- attend public ceremony before AG to take oath 
vi. (6) Attachment to the Constitution
1. Once rights are conferred they should not be lightly revoked

a. Schneiderman: government tried to revoke citizenship after naturalization because he was a communist and thus didn’t “attach to principles of constitution”

i. Free expression is important as long as it doesn’t fall within 313(a) ideological exclusions

ii. Court held advocating for change doesn’t show a lack of attachment. 

iii. Can’t take away citizenship but can refuse to give it. 

vii. (7) Good Moral Character:
1. Must show GMC during 5 years preceding natz application
a. You lack GMC automatically if it is between the 5 years
b. Crimes committed before the 5 years is discretionary in terms of whether it shows you lack GMC.
c. Bars to GMC 101(f) ( “For the purposes of this act – no person shall be regarded as, or found to be, a person of GMC who, during the period which GMC is required [5 years prior to application] to be established, is or was:”
i. Habitual drunkard
ii. Polygamist
iii. Drug trafficker
iv. Prostitution
v. Smuggler
vi. Nazi 

vii. CIMT
viii. 2 or more crimes, and rec’d 5 or more yrs sentence aggregate. 
ix. Income derived principally from illegal gambling 
x. 2+ gambling offenses 
xi. False testimony 
xii. 180+ days jail –during 5 years but for anything that occurred at any time 
1. Ex: commit a crime 6 years ago, sentenced to 3 years in prison. 2 of those years (minimum 180 days) fall within the 5 year period so you lack GMC 

xiii. Aggravated felony – at any time, not just prior 5 years

1. Murder, rape, many other crimes 
xiv. Communicable disease 
xv. False testimony/ misrep for immigration purposes 
viii. NOTE: Sometimes need to advice client not to apply for NATZ, because disclosing certain information might make them deportable. Better not to apply and remain and LPR for life. 
a. Sometimes DHS will simply deny, other times they will initiate removal proceedings. 
DENATURALIZATION 
I. Expatriation – 319  

a. Voluntarily

b. Commit expatriating conduct ( 349: allegiance to another state; member of gov in another country 
c. With specific intent to renounce USC

II. Denaturalization 

a. Naturalization Act 340 provides for denaturalization when naturalization was: 

i. (a) illegally procured or 

ii. (b) procured by concealment or misrepresentation of material fact. 
1. i.e. a fact that could lead to further investigation that could lead to something material 

b. Can’t take away citizenship but can refuse to give it—Schneider 
Sources of Congressional Immigration Power:
I. Express, enumerated power // Implied power // Inherent Power

II. The commerce power – SC says congress can reg immigration as part of commerce with foreign nations

a. Weak argument for source of immigration power because can’t say transportation of people is the same as migration of people

III. Naturalization power – Congress can dis/encourage immigration by altering natz requirements. 

IV. War Power – Gives feds authority to stop entry of enemy aliens and expel such

V. Migration and Importation Clause – viewed as effort to permit slave trade until 1808.

VI. Foreign Affairs power – Seen in Chae Chan Pin
VII. PLENARY POWER:
a. Fed gov. (Congress & Exec.) has power to regulate immigration with very limited judicial review under sovereignty powers in constitution 

1. Not expressly numerated 
b. Argument in favor is for uniformity, and that courts may lack the capacity and efficiency to make these decisions
c. Disadvantages of plenary power are that there was no opportunity for appeal when Congress failed to make needed changes
1. Courts slowly chipping away at plenary power
	Chae Chin Ping

Chinese Exclusion Case.

National government has the inherent, plenary (no judicial review), and sovereign right to control its borders even though such control over immigration is not expressly provided for in the Constitution.  

Other laws/treaties be damned.

Chae was noncitizen seeking admission 
	Yick Wo
14th Am. is not confined to citizens. Yick Wo is domiciled, Chae was seeking admission.  

Local ordinance (laundry) not allowed b/c it attacks immigrant status, not immigration law like Chae. 

P is admitted resident who is in the US and gets SDP, but re: non immigration matter.  


	Fong Yue Ting

Due Process is a limit on the exercise of immi. power. “White witness” in Geary act satisfies DP b/c deport ≠ punishment.  

The nat. gov’s absolute authority over U.S. foreign relations includes complete pwr over foreigners’ admission + presence in US. Again, plenary pwr. 

LPR in the US (not white witness. 

Given some due process, taken before IJ for determination of the facts that mattered, this is enough. 
Congress decides what kind of process & this is what they prescribed
	Wong Wing

Congress may deport w/out jury trial and still satisfy DP, but Hard labor before deportation = punishment and thus DP is violated. 

No criminal punishment for violating immigration orders.

P gets due process for hard labor b/c it is punishment.  


d. Chae Chan Ping: P, Chinese laborer for 12 years under Burlingame Treaty which permitted to come and go as they pleased. In 1882, Chinese Exclusion act was passed. In 1887, CCP left and took a trip to China. While he was gone, US passed the Scott Act, barred reentry even with a certificate. When he tried to reenter, was refused. Sued saying legislation was unconstitutional and violates treaty.
1. Rule 1: two pieces of law that are equal, if they conflict, last expression of the sovereign will control( Scott Act 

2. Rule 2: The source of Congress’ immigration power is inherent in sovereignty. Power is plenary meaning it is not open for judicial review.

e. Fong Yue Ting: Geary Act of 1892 required all Chinese to get a certificate of residence to show lawful residence or face deportation. It required a white witness to testify on their behalf. FYT, LPR in the US, had certificate but no white witness( deported. 
1. Issue: whether Congress has the right to expel foreigners who fail to meet the requirements. 
2. Holding: Court held that plenary power included the right to exclude and deport/expel. Deportation is not punishment and treat deportation the same as exclusion because you can’t have one without the other. FYT given some due process, taken before an IJ for determination of the facts that mattered, this is enough. (It’s up to Congress to decide what kinds of process & this is what they prescribed)
f. Yick Wo: Comparing noncitizen rights to citizen rights—City ordinance only used against Chinese owned laundries, ordered to be closed. P after ordinance not allowed to operate anymore and was arrested. 

1. Holding: Equal Protection under 14th amendment applies to discriminatory enforcement of city ordinance. 
2. Note: If this had been a federal statute to deport Chinese launderers EPC wouldn’t have applied because it would have been strictly an immigration matter not subject to constitutional judicial review due to plenary power. 
3. P is admitted resident who is in the US and gets SDP 
g. Wong Wing: Chinese national was unlawfully in the US, subjected to hard labor for 60 days. 
1. Court held that detaining someone as a means to deport them is not punishment BUT 6 months of hard labor is. P gets due process for hard labor b/c it is punishment.  
DUE PROCESS
	
	Status
	Location
	Stake
	Nat’l Security
	Due Process

	Yamataya
	Lawfully admitted (put in deportation)
	Seattle (USA) 
	4 days in US no family 
	No
	Yes- some DP



	Knauff
	Visa, seeking entry 
	Detained at Ellis Island (“not” US soil)
	First visit spouse of USC 
	Yes- “confidential reasons” 
	No 

	Chew
	LPR—departed on US ship, treated as returning LPR not seeking admission 
	Ellis Island (not USA) 
	5 years LPR; USC spouse 
	No
	Yes 

	*Mezei
	LPR- but gone too long treated like seeking admission 
	Ellis Island (not USA) 
	25 years LPR; USC spouse and kids
	Yes- behind the iron curtain for 
	No 

	Mandel
	Visa, Seeking Entry 
	Belgium (not USA) 
	Previous Short Visits 
	Yes? Court doesn’t say but maybe bc he was a revolutionary Marxist 
	No

	Plasencia
	LPR
	Tijuana/San Ysidro 
	5 years LPR
	?
	Yes 


I. Yamataya (Some DP): 16 y/o Japanese citizen was admitted into the US. 4 days later, the government tried to deport her because she was excludable at entry for likely to be a public charge. P challenged removal based on inadequate due process bc she didn’t speak/understand English, no opportunity to contest deportability and had no counsel. 
a. Court held that because admitted & deportation hearing, not an exclusion hearing, she was owed some due process (location matters, she was on US soil & admitted) 
b. But, court said what DP she got was sufficient. She had notice & an opp to be heard by IJ, even though she didn’t understand it 
1. Puts aside issue of whether DP can be invoked by EWIs who have been here for a brief period ( this is NOT her; she was admitted. 
II. Knauff: (NO DP) P married a USC who was an army veteran. Sought to enter the US as spouse of a vet. Denied entry & detained at Ellis Island based on confidential reasons. No notice as to why she was being excluded. P raised a DP challenge & wanted a hearing to contest. Govt said, she wasn’t locked up, free to go back to Germany whenever. 
a. Gov. argued due to confidential nat’l security reasons no need to give her reason explanation. Gov’t has plenary power & national security is strong interest and tool in plenary power
b. P seeking entry, not on US soil since not admitted( doesn’t get a hearing. 
1. whatever procedure is authorized by Congress, it is DP as far as an alien denied entry is concerned. 
III. Chew: (Yes DP): LPR who lived in US and married to USC, left for 4 month voyage on US- flag merchant ship, denied entry upon return. Court held he could not be detained and excluded from US without a hearing upon his return. He was not actually seeking admission. Literal location rule blurred here. 
a. For purposes of his constitutional right to due process, assimilate petitioner’s status to that of an alien continuously residing and physically present in the US. 
1. Bc on a merchant ship on voyage under US control, it’s like he didn’t leave. 
2. DP of a returning LPR in US (not seeking admission)—opportunity to be heard in front of govt official  
IV. Mandel: P, German author/ activist, “revolutionary Marxist” but not a communist party member applied for nonimmigrant visa to attend conferences, found inadmissible under 212(a)(28), which excluded various groups including “anarchists,” “those who advocate or teach opposition to all organized government,” and “members of any branch of the Communist Party.” AG refused to grant a waiver. TC held speech shouldn’t be restricted unless it’s clear and persistent danger OR incites unlawful action (Marshall). 
1. Held: although USCs (professors that filed suit) have right to receive information and ideas, it does not overcome the fact that Court has long held that Congress’ decisions relating to the exclusion of aliens is subject to very little, if any, judicial review.
2. Inadmissible bc of political ideology. As a noncitizen no right to enter US- can’t compel AG to let professors in just to hear them. 
V. Mezei: NO DP. LPR for 25 years, USC spouse and kids. Took 20 month trip, when he returned, detained at Ellis Island for confidential national security reasons. Detained for 20 years since no country would take him. 
a. Court held: trip severed continuous LPR residence so treated like someone seeking admission. Gone for too long, seeking entry, therefore can be excluded without a hearing. 
1. Since excludable, ok to detain him, especially in light of national security interest. (If treated as reentering LPR, then would be owed due process)
b. Court contrasts with Chew: Chew gone for 4 months on a US boat. Court creates a legal fiction Chew never left so he wasn’t seeking entry. Mezei gone for 20 months behind iron curtain, he is seeking entry. Mezei is like Knauff.
1. Additionally, due process protects those already in the US despite how they got here. 
VI. Plasencia (CJR): LPR married to USC departed US for two days, caught at border helping to smuggle Mexican/Salvadoan citizens. After being detained had hearing where IJ held P had knowingly aided aliens trying to enter US illegaly. P excluded from reentering the United States. P files due process complaints: She got 11 hours notice to prepare for hearing, didn’t understand her rights to a lawyer. 
a. Held: LPR seeking re-entry does have a right to due process under 5th amendment (whether her procedure was fair isn’t answered).  
b. This case made it so most returning LPRs do get a hearing( Majority rule 
1. Mezei and Plascencia are still good law 
2. Both LPRs BUT Mezei didn’t get due process. Perhaps bc P only gone for 2 days, not connected to communism. Maybe a mother is more sympathetic than a man 
c. LPRs are accorded more constitutional rights than aliens seeking entry into the country for first time. These rights include right to due process at deportation/ exclusion proceedings. While LPRs who leave country for extended periods of time may lose these rights, P only gone for a few days. The requirements of due process vary based on the situation and the interest of both parties. P’s interest is high, as she might lose her right to live with her family in their native country. The government’s interest in securing its borders is also high. Judicial review in the area of immigration has also generally been limited
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FAMILY- SPONSOrED 

I. Checklist:

A. Main statute provisions: 101(b); 201; 203; 212(a); 214; 215; 245; 248
B. Priority date( Check Visa Bulletin
C. Preference Category

D. Derivative spouse/child?

1. 203(d): spouse or child may be admitted in the same preference category and in the same order of consideration as principal alien

2. CAN’T use 203(d) for Immediate Relatives but you can for Preference

E. Country of chargeability

F. Conversion

G. Processing backlogs

II. Immigrants seeking permanent residency- Family Sponsored  
A. IMMEDIATE RELATIVES of citizens: 201(b)(2)(A)(i) pg. 58 (no quotas) 

1. (1) Children of US citizen: §101(b)(1) 

a. Child: unmarried & under 21 
b. Step-child: unmarried & under 21, and, relationship established before 18 
c. Adoption: if adoption occurred before 16 y/o
d. Child Status Protection Act: For immediate relatives- child’s agree freezes on the date the petition filed 
2. (2) Parents of US citizen- §101(b)(2) 

a. Petitioner (child) has to be at least 21 years old 

3. (3) Spouses of US citizens: §101(a)(35) 

a. Prove lawfully married [need to prove valid marriage?)
b. Citizen who files petition=petitioner; other person=beneficiary 
c. Same-sex marriage recognized under federal law (Post Adams) 

d. Marriage: General Rule: validity of marriage judged by the law of the place where it is celebrated 
· Proxy marriges don’t count unless consummated 
· Those that conflict with public policy don’t count (polygamy, first cousins) 
e. Sham Marriages - IMFA- INA §216  
· 216(b): pg 214. Conditional LPR status terminated if it is determined it’s a sham marriage. 
· If marriage is less than 2 years old at the time of admission (where admission is based on the marriage), IMFA imposes a 2-year conditional permanent residency. Requirements: 
· (1) Marriage has to be alive as of the date of the immigration benefit, and 
· (2) Couple must file a joint petition for removal of the conditional status 2 years after admission
· Conditional LPR status “does not include such an alien who only obtains such status as a result of section 203(d)” (following to join). 216(h).

f. WAIVERS OF JOINT PETITION REQUIREMENT – INA 216(c)(4)
· (1) Extreme hardship caused by removal, or 

· Dependents of the alien (USC kids) 

· Medical to dependents or himself 

· (2) Good faith marriage has been terminated and alien not at fault for failure to file joint petition, or 

· For this option you have to be divorced 

· I entered into marriage in GF marriage, it didn’t work

· (3) Good faith marriage and spouse/child battered or subject of extreme cruelty( Self Petition under VAWA 

· Abused spouse of USC or LPR

· Spouse of USC or LPR whose child is abused

· Self-Petitioning under VAWA ( Abused spouse/child of USC/LPR

· Don’t need USC/LPR spouse to file immediate relative or 2A petition

g. Dabaghian v. Civiletti – P claims he was entitled to AOS to LPR b/c he was married to USC at time of adjustment. D claimed P was ineligible b/c marriage was “in fact” dead, even though not legally dead. IJ revoked P’s status. Held: D never proved P’s marriage was a sham or fraud when entered, so its rescission was improper. Marriage is held valid until legally dissolved. Evidence of separation after marriage irrelevant to whether they intended to establish a life together when they got married
B. FAMILY PREFERENCES INA §203(a) 

1. (1) Unmarried sons/daughter of US citizens (over 21) 
2. (2A) Spouses, Children of LPRs
a. *Remember IMFA applies and VAWA 
b. Child Status Protection Act—For 2A and derivatives- subtract USCIS processing time from the child’s age at the time visa becomes current. Once visa becomes current, NEED to file visa within a year to take advantage of this provision. 

· i.e. Visa becomes current, child is 23. Processing time was 15 months. Subtract 15 months from 23. If under 21, child qualifies.

· E.g. file petition under 2A for spouse LPR and the beneficiary is 19.5 y/o 

·  priority date is 1/1/15, taking 15 months to process and on 1/1/17 your date becomes current. Child is now 21.5 y/o. 

· Act allows subtract 15 months from 21.5 y/o and the beneficiary is now 20.25 y/o, still qualifying them under category 2A. 

3.  (2B) Unmarried sons & daughters of LPRs 

4.  (3) Married sons/daughter of US citizens (over 21 and married) 

5. (4) Brother & sisters of US citizens (US citizen must be 21+)
6. *CHILDREN, SPOUSES AND PARENTS ACCOMPANYING/ FOLLOWING JOIN- 203(D)
a. Derivative beneficiary ( children, spouses and parents accompanying/following to join – 203(d)
b. E.g. if non-citizen adult son was 3rd preference, his spouse could accompany him as a 3rd preference as well 
c. These people count toward the category cap 
d. NO after acquired – meaning, spouses have to be married at the time you come to the US
III. Conversion ( If an applicant switches preferences, the petition will automatically be converted to appropriate category and the alien shall retain original priority date issued upon receipt of original petition.  
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I. EB-1 Priority Worker §203(b)(1) pg. 66-67( No Labor Certification/ Can Self-Petition 
a. (1) Persons of Extraordinary Ability §203(b)(1)(A): 
i. Sciences, arts, education, business, or athletics, which has demonstrated sustained national or international acclaim and whose achievements have been recognized in the field through extensive documentation
ii. The alien seeks to enter the US to continue work in the area of extraordinary ability and 
iii. The alien’s entry into the US will substantially benefit the US 
iv. Extraordinary requirements found in CFR 204.5(h) pg. 602 
1. Must be accompanied by evidence of sustained acclaim – one-time achievement or 3 lesser items
2. List of evidence, throw in as much evidence not just 3
b. (2) Outstanding professors/researchers §203(b)(1)(B)
i. Alien is recognized internationally as outstanding in a specific academic are
ii. Alien has at least 3 years of experience in teaching or research in the academic area AND alien seeks to enter

1. For a tenured or tenure-track academic position

2. For a comparable position to conduct research OR

3. For comparable position to conduct research in the area with a department, division, or institution of a private employer
4. Employer must have 3 full-time employees and is documented
c. (3) Multinational managers/executives: §203(b)(1)(C)
i. If alien in 3 years preceding the application has been employed for at least 1 year by a firm or corporation or other legal entity and wants to render services to same employer in US as exec or manager.  
II. EB-2:  §203(b)(2) Advanced degrees OR Exceptional Ability pg 67
a. Members of the professions holding advanced degrees or their equivalent OR 
b. Exceptional ability in the sciences, arts, or business AND 
c. Whose service in the sciences, arts, professions or business are sought by an employer in the US (need a job offer) 
i. No national interest waiver – need labor certification
1. Requires labor certification, establishes that a shortage of available and qualified workers exists in the noncitizens field at the place of intended employment, and that her hiring on the offered terms would not adversely affect wages or working conditions of similarly employed US workers

ii. 203(b)(2)(B)(i): National interest waiver – 3 Prong Test 
1. (1) proposed endeavor has both substantial merit and national importance – can include business, entrepreneurialism, science, technology, culture, health or education
2. (2) foreign national is well positioned to advance the proposed endeavor (focus in on the person, impact no longer has to be national in scope), and
3. (3) on balance, it would be beneficial to the United States to waive the job offer and labor certification requirements.
III. EB-3: §203(b)(3) Skilled workers, professionals and other workers pg 69
a. Requires labor certification. For skilled workers in short supply 

i. Skilled = 2 years training or experience, not temporary or seasonal work
1. Skilled 203(b)(3)(A)(i)
a. Those in positions that require a minimum of 2 years training

b. Relevant post-secondary education counts as training

c. Not temporary or seasonal nature

ii. Profession INA 101(a)(32): “The term profession shall include but not be limited to architects, engineers, lawyers, physicians, surgeons, and teachers in elementary or secondary schools, colleges, academies, or seminaries”

1. Must possess BA/BS or foreign equivalent and must demonstrate that such a degree is a normal requirement for entry into the occupation that such a degree is a normal requirement for entry into the occupation

2. BA/BS/Equivalent + member of that profession

iii. “Other workers”—capable of performing unskilled labor, not of a temporary or seasonal nature
1. positions require less than two years of education, training or experience
b. EB-4: §203(b)(4) “special immigrants” 

c. EB-5: 203(b)(5): Investors
i. Must create at least 10 jobs for US workers, not counting investor and/or family

ii. Baseline investment is $ million or $500k for targeted employment areas (rural communities or designated high unemployment regions)
iii. Under 216(A), they receive a conditional 2-year LPR status 
IV. Labor Certification/Employment Immigrant Visa Process §212(a)(5) pg 125:
a. INA 212(a)(5): Must show there are not sufficient workers who are able, willing, qualified and available at the time of application for a visa and admission to the US and at the place where the alien is to perform such skilled or unskilled labor
b. (1) Find a worker 
i. You have a job that you need fill and you have a noncitizen you want to hire 
c. (2) Check Schedule A 
i. Employer always check Schedule A, if on SA, skip DoL application process and apply directly with USCIS.
1. E.g. can avoid labor cert to bring in a nurse b/c shortage of nurses under Schedule A. 
d. (3) Prevailing Wage 
i. Check prevailing wage on iCERT 
ii. ER required to pay noncitizen at least prevailing wage, even if EE willing to take less
e. (4) Job Description
i. Need to fairly describe the job, cant request gardener have a JD 
ii. Look at ONET OnLine for job description 
iii. Govt will test your job description with that on ONET
iv. 20 C.F.R. 656.17 Business Necessity Regulation 
1. (h)(1) The job opportunity's requirements, unless adequately documented as arising from business necessity, must be those normally required for the occupation and must not exceed the Specific Vocational Preparation level assigned to the occupation as shown in the O*NET Job Zones. 
2. To establish business necessity, ER must demonstrate job duties & reqs bear a reasonable relationship to the occupation in the context of the employer's business & are essential to perform the job in a reasonable manner.
3. E.g. foreign language (2) foreign language req. cannot be included, unless justified by business necessity.  To demonstrating business necessity: 
a. (i) The nature of the occupation, e.g., translator; or

b. (ii) The need to communicate with a large majority of the employer's customers, contractors, or employees who cannot communicate effectively in English
4. E.g. combining occupations ( 20 C.F.R. 656.17(h)(3) 
a. If the job opportunity involves a combination of occupations, the employer must document that it has normally employed persons for that combination of occupations, and/or workers customarily perform the combination of occupations in the area of intended employment, and/or the combination job opportunity is based on a business necessity.

f.  (5) Advertise
i. Requirements for advertising 
1. Put in a newspaper, or journal; Post it in your office 
2. Keep paperwork for future audits 
3. Must be lawful, job-related reasons for not hiring US citizen applicant 

ii. employer’s incentive ( don’t actually want anyone to respond to the ad; have to comply with requirement but you do it in a newspaper that minimally satisfies it. 

g. (6) Recruit 
i. 30-day window
ii. Review all resumes; List all qualifications, find legal basis to disqualify
h. (7) Fill out form (ETA 9089) 
V. Restrictions on Labor Cert 

a. Can’t make employee pay for it (way to reduce the wage) 

b. Expires after 180 days 

c. No substitution or different person 

d. If approved, First filing sets priority date: see visa bulletin

i. Derivative Beneficiaries: Accompanying/following: 203(d) pg. 73

ii. Qualifying relatives: spouse, child accompanying visa principal  

iii. 216(h)(1)(C): conditional LPR status does not cover those who come under 203(d)

iv. Conditional status ONLY applies to the spouses of LPRs and citizens who are already here and petitioning
DIVERSITY 

I. Preference Category 3: DIVERSITY 203(c) 
a. Lottery; 50k cap; get millions and millions of applications per year
b. Only one application per year can be filed and a new one must be filed every year 
c. Winner can bring spouse and children – they count toward the total of 50k allowed per year 
d. Qualifying for diversity visa requires:
i. (1) high school edu or its equivalent or 
ii. (2) within 5 years preceding the application, at least 2 years of experience in an occupation that requires at least 2 years of training or experience 
e. Highest sending countries don’t get diversity visas 

NON-IMMIGRANTS
I. Four basic procedural paths to nonimmigrant status (not all require a visa): 

a. (1) noncitizen applies for a nonimmigrant visa at a US consulate outside the US 

i. authorizes travel to the US but doesn’t guarantee admission; determined at port of entry 

b. (2) Visa Waiver Program – citizens of about 38 countries may be admitted without a visa as a business visitor or a tourist for up to 90 days 

c. (3) noncitizen admitted into the US and who is maintaining that status may change to a different nonimmigrant status under INA 248 

d. (4) different rules for citizens of Canada and Mexico 

i. Canada – may be admitted as noncitizens w/out visa for up to 6 months 

ii. Mexico – may be admitted with a Border Crossing Card (allows a stay of up to 30 days within 25-75 miles of the border depending on the point-of-entry) 

II. Intent: To be admitted as a non-immigrant, you have the burden to prove that you have a foreign residence with no intent to abandon. 
a. Dual intent allowed for H-1B (specialty occupations), L (intra-company transferees)
b. No dual intent for B (temp travel for business and pleasure), F (student)
III. Adjustment of Status 
a. F’s can; J’s can’t 
b. INA 245 certain non-immigrants can become LPR without leaving the US (see below)
c. INA 248 certain non-immigrants can switch different non-immigrant categories w/out leaving US
	Visa
	Description
	Labor Cert?
	Quota?
	Max stay

	B-1
	Temporary travel for Business: 101(a)(15)(B) pg 22
· “business” means “conventions, conferences, consultations, and other legitimate activities of a commercial or professional nature.” 22 CFR §41.31(b)(1)

· must not involve skilled or unskilled labor

· must have “residence in a foreign country which he has no intention of abandoning”

· No remuneration (pay) from a U.S. source (can’t work/ get paid for work) 
	No.

Immigrant self-petitions
	None (most come through visa waiver program)
	6 mos. to 1 year; renewable for up to 3 years

	B-2
	Temporary Travel for Pleasure

· Can adjust status once here 


	No. Self-petitions
	None (see visa waiver)
	Up to 6 months (usually 30 days)

	E
	Treaty traders and treaty investors:
E-1: “solely to carry on substantial trade”

E-2: “solely to develop & direct the operations of an enterprise in which he has invested or in which he is actively in the process of investing”
	No.

Look to treaty for eligibility
	None
	Up to 2 yrs initially, unlimited 2-yr extensions if continuing enterprise

	F-1
	Students: 101(a)(15)(F)(i) pg 23
· “solely” to pursue a “full course of study” 

· must have “residence in a foreign country which he has no intention of abandoning” (no dual intent)

· spouse/children may accompany with F-2 

· barred from off-campus employment unless (1) extreme financial hardship or (2) employment w/ international company 
	No.

Self-petitions.
	None
	Duration of studies; renewals are easy 

	J, M
	J = exchange/Fulbright Scholar 101(a)(15)(J) p 25:
· must have foreign residence w/o intent of abandoning (no dual intent)

· have to return abroad if they wish to adjust status, even if they marry USC 

M = 101(a)(15)(M)(i) pg 27 (student) 

· non-academic (vocational) course of study in approved institution 
	No.

Self-petitions
	None
	J=Period of program

M=Usually one year

	L
	Intra-company Transferees:

101(a)(15)(L) pg 26
· managerial, executive, or involves specialized knowledge (dual intent okay)

· 1year prior employment w/firm w/in 3 years of appl’n

· can transfer to LPR EB-1 category 
	No (must be employed by company in home country)
	None
	1-3 years;

7 year max


	Visa
	Description
	Labor Cert?
	Quota?
	Max stay

	H-1B
	TEMPORARY WORKERS 

Specialty Occupations: 101(a)(15)(H)(i)(b1) pg 24
· definition: “theoretical & practical application of a body of highly specialized knowledge” + college degree § 214(i)(1)

· applicant must have: college degree or license or experience in field § 214(i)(2)

· 3 years’ experience for every 1-year edu required

· visa is “portable” – can work for a new employer if e’er files H-1B petition. 214(n)

· dual intent is allowed 

· Spouse can come but no EAD 
	No, but e’er files LCA (Labor 

Condition Application) with DOL

§ 212(n)(1)


	Yes, but exempt if employed by uni or nonprofit

§ 214(g)
	3 years;

May be extended up to 6 years

§214(g)(4)

	H-2A
	Temporary Agricultural Workers:
temporary or seasonal work

· No intent to abandon 

· Labor cert required

· To perform temporary labor that cannot be found in US 

101(a)(15)(H)(ii)(a): for temporary agricultural workers. No cap. Rife with exploitation since the most restrictions, employer controls visa 


	Yes § 218; if approved, must have it approved by USCIS b4 can obtain visas 
	None
	1 year; renewable for up to 3 years

	H-2B
	Other Temporary Workers in 
Temporary Jobs
temporary = 1 year or less, and 

“one-time occurrence, seasonal need, peakload need, or intermittent need
	Yes
	Yes; §214(g)(1)(B)
	1 year; renewable for up to 3 years

	O, P
	Extraordinary abilities; Athletes
& Entertainers:
Must have “residence in a foreign country which he has no intention of abandoning”

No dual intent 

O-1: “extraordinary ability… demonstrated by sustained national or international acclaim” in “sciences, arts, edu, business, or athletics” INA 101(a)(15)(O) page 26 

- Must have sustained national or international acclaim or if film & tv productions must had extraordinary ability 

P-1: for less accomplished/prominent entertainers and athletes who meet basic criteria. 101(a)(15)(P) pg. 26-27
No Intent to abandon 
	No, but e’er gets advisory opinion of “peer group”, often labor union
	None
	Max 1 year (longer for athletes)

	T, U
	Victim Visas:
T:  victims of human trafficking 101(a)(15)(T) pg 29
U:  victims of specified crimes 101(a)(15)(U) pg 30
	No
	Yes. Different quotas for T 

U visas
	eligible to 

adjust to LPR 

after 3 years


INADMISSIBILITY – 212(A)

I. When someone is eligible for admission, they get a visa (immigrant or non-immigrant) but still might be denied at the border due to inadmissibility
II. When do grounds of inadmissibility apply?
a. When seeking admission
1. 101(a)(13)(C): pg 21 “seeking admission” – an LPR will be deemed to be seeking admission when they
a. (1) Relinquish LPR status, 
b. (2) Have been absent for a continuous period of 180 days, 
c. (3) Have engaged in illegal activity after having departed the US, 
d. (4) Have departed from the US while under legal process of removal, 
e. (5) Have been convicted of 212(a)(2) offense unless granted 212(h) waiver
f. (6) Attempting to enter without inspection
2. When changing non-immigrant status
3. When apply to adjust status to LPR
II. ANALYSIS 
a.  (1) does an inadmissibility ground apply? 
i. if not, admit. 

ii. If yes (see below) 

b. (2) does an exception apply?

i. if yes, admit 

ii. if not (see below) 

c. (3) are the criteria for a waiver met?

i. If not, exclude

ii. If yes (see below) 

d. (4) will immigration official exercise discretion to apply the waiver? 

i. If not, exclude

ii. If yes, admit

III. Grounds of Inadmissibility:
a. CRIME 212(a)(2) “conviction”: 101(a)(48)(A) (decided guilty + punishment)
1. For inadmissibility( need conviction or admitting (removal req conviction)

b. Crimes of Moral Turpitude (CIMT)-
1. Intent to defraud or intent to steal with intent to permanently deprive,
2. Intent to cause or threaten great bodily harm,
3. Malice is an element, or
4. Some sex offenses where “lewd intent” is an element
c. Single CIMT: 212(a)(2)(A)(i) pg 114. Inadmissible if commit:
1. CIMT or violation of any law/ regulation re: controlled substance 
2. Exceptions for one CIMT

a. Youth exception: 212(a)(2)(A)(ii))(I): under 18 and it was 5 years ago
b. Petty offense exception: 212(a)(2)(A)(ii)(II): Max. penalty for crime did not exceed 1 year and alien did not serve more than 6 months sentence
d. Multiple criminal convictions aggregate sentence of 5 or more years 212(a)(2)(B)
1. 2 or more offenses, regardless of what they were
e. Drug traffickers 212(a)(2)(C) pg 11
f. Prostitution and commercial vice 212(a)(2)(D) pg 115
g. Human trafficking 212(a)(2)(H)  pg 116
h. Money laundering 212(a)(2)(I) pg 117 
i. Crime Waiver 212(h) pg 142: applies to CIMT; simple possession of 30 g or less of marijuana; multiple convictions; prostitution and vice; and those granted immunity 
1. NO waiver for murder, torture (or attempts to), LPR who after admission was convicted of aggravated felony, LPRs w/fewer than 7 years’ residence. 
2. Waiver Requires
a. 15 years ago and rehab, or
b. VAWA self-petitioner, or 
c. Extreme hardship to USC/LPR spouse/parent/child, or
· Hardship factors (Cervantes) (look at relative not alien) 
· Qualifying relative’s family ties to U.S. and outside U.S.
· Conditions in country of removal 
· Financial impact from departure 
· Significant health conditions
· Language barriers 
· Cervantes – didn’t qualify for extreme hardship; it was just ordinary hardship 
· failed to establish that his wife would suffer extreme hardship over and above the normal economic and social disruptions involved in the deportation of family members.
d. (1)(D) Or, AG in his discretion

3. No judicial review of waiver decisions.
j. IMMIGRATION CONTROL/FRAUD
1. DOCUMENTATION REQUIREMENT--212(a)(7) pg 129 
a. Anyone who doesn’t have the proper documentation to be here is inadmissible. 

b. 212(k) waiver – possible if you didn’t know you needed your docs 
c. Exception – Visa Waiver Program 

2. MISREPRESENTATION 212(a)(6)(C) pg 128: any alien who by fraud or misrepresenting material fact, seeks to procure (or has sought to procure a visa, other documentation, or admission into the US or other benefit) 

a. Requires an affirmative misrepresentation that is knowing and intentional 
b. Silence itself is not misrepresentation
c. Must be a misrepresentation on a US gov official 
· border patrol; consular officer; etc. 
d. Waiver: 212(i): pg. 143 extreme hardship to a USC/LPR qualifying relative  
3. SMUGGLING 212(a)(6)E) pg 128
a. Pg. 139: Family unity waiver available to those who smuggled only a spouse/parent/child 212(d)(11) 
4. DOCUMENT FRAUD 212(a)(6)(f) 
a. 212(d)(12) waiver - fraud was to help spouse/child 
b. Doesn’t mean you’ll get it; has to be a really compelling case. 
5. ENTRANTS WITHOUT INSPECTION (EWI) 212(a)(6)(A) pg. 127: Alien present in the US without being admitted or paroled
a. Even if you have a visa and you entered without inspection, you are inadmissible
b. Exception for VAWA self-petitioner. Battered women & children 
6. PREVIOUSLY REMOVED 212(a)(9)(a) pg 132: 
a. 5-year bar if removal via expedited removal or proceedings initiated upon arrival (no admission)  
b. 10-year bar if removed after admission, i.e. deported; removal after hearing before IJ 
c. Exception: AG’s consent or VAWA waiver 212(a)(9)(A)(iii) 
7. UNLAWFUL PRESENCE 212(a)(9)(B) pg 131-32: present in US after the expiration of the period of stay authorized by AG or present in US without being admitted or paroled
a. 212(a)(9)(B)(ii) – 3 year bar if 180-364 day period of unlawful presence
b. 212(a)(9)(B)(i)(II)- 10 year bar if 365+ day period of unlawful presence.
c. Exceptions = minors, asylees, family unity, battered women and children, trafficking victims, DACA don’t accrue unlawful presence
d. Waiver 212(a)(9)(B)(v) pg 133: Extreme hardship to USC/LPR spouse/parent/child
e. Section 212(a)(9)(B)- applies to ONE period of more than 180 days. Anything less doesn’t fall under (9)(B). Trigger bar when you depart. 
8. 212(a)(9)(C) – PERMANENTLY inadmissible if unlawful presence of 1 year (aggregate) after prior removal order + new EWI.
a. Exception if AG consents (after 10 years) & allows admission; VAWA waiver.

b. INA 212(a)(9)(C)- applies to aggregate 

9. Other exceptions/waivers
a. 212(d)(3) pg. 136 Non Immigrant WAVIER- Discretionary waiver. Allows for temporary admission.
b. 212(d)(11) pg 139 WAIVER- AG has discretionary power for humanitarian purposes (refugee/ asylum); it can include smugglers.
k. PUBLIC CHARGE – 212(a)(4) pg. 123
1. Can keep them out if likely to become a charge at any time. Factors taken into account: 
a. age; health; family status; assets, resources, financial status; education and skill 
2. Exceptions: 
a. Affidavit of support 212(a)(4)(B)(ii); 213A(a)
b. basic requirement: sponsor must provide the ability to support the noncitizen at 125% of federal poverty line for entire household (sponsor + noncitizen) 
· Can have co-sponsors if one single cant meet requirements 
· enforceable until non-citizen naturalizes or 10 years (whichever first) 
c. Must get an affidavit of support if you are a family-based LPR  
d. Employer-based and nonimmigrants do not have to get an affidavit of support
l. PUBLIC HEALTH GROUNDS: 212(a)(1) pg. 113
1. 4 categories: (1) Communicable disease of public significance; (2) lack of vaccinations; (3) physical/mental disorder and threat; (4) Drug addict/abuser 
2. Have to go to an approved doctor to get a physical before being admitted 
a. have to show prove of your health 
b. hard to prove drug addiction or abuse unless it’s flagged in medical records 
3. Exceptions:
a. < 10 y/o adopted kids from foreign lands; have 30 days after admission to get their shots and send in documentation proving you did 
4. Waiver: 212(g) pg. 141
a. for communicable disease, it covers spouse or unmarried son/daughter of USC or LPR, or parent of USC or LPR or VAWA self-petitioner

b. for vaccine if you prove vaccine would be unhealthy, or have religious/moral convictions that prevent it 

c. for physical/mental disorder at the government’s discretion 

m. NATIONAL SECURITY GROUNDS:  212(a)(3)(A) Any alien to seeks to come here to engage in the following is inadmissible: 
1. Unlawful activity 
2. Espionage
3. Sabotage
4. Unlawful exporting
5. Totalitarian party
6. Nazi/genocide/torture
7. Recruiting or using child soldiers
8. 212(a)(3)(B)
a. “Engaged in” “terrorist activity”
b. Are engaged or likely to engage in terrorist activity after entry
c. Incited terrorist activity
d. Endorsed or espoused terrorist activity
e. Rep or current member of terrorist org
f. Military-type training from or on behalf of terrorist org
g. Spouse or child of anyone who has engaged in terrorist activity in last 5 years 
· Exception if spouse/child didn’t know or spouse/child renounces the activity
9. Terrorist activity = 212(a)(3)(B)(iii) 
a. What qualifies? 
· hijack/sabotage a conveyance
· kidnap/hostage-taking
· violent attack
· assassination
· use bio/chem agent, nuclear weapon/ device, 
· use any other weapon or dangerous device w/intent to endanger safety of 1+ persons or cause substantial property damage
· very broad! Would qualify things we normally don’t think of as terrorist activity under it (e.g. knife fight)
10. The target of the activity is irrelevant ( No requirement that use of weapons be targeted at civilians or gov officials to be terrorist activity
11. No exception for repelling an attack 

1. So even defensive uses of force might qualify as terrorist activity 

12. Includes resistance groups (some of which the U.S. supports)
13. Engaged in = 212(a)(3)(B)(iv) 
a. committing, inciting
b. preparing, planning 
c. gathering info on targets
d. solicit funds/value
e. solicit an individual to engage in
f. material support to activity, individual or organization ( 212(a)(3)(B)(iv)(VI)
· No req that support directly benefits terrorist activity
· A small amount can be sufficient
· P. 607: someone packed lunch and gave them $4 for beer; gov said that was NOT material support, but it doesn’t take much more than this for it to be material 

g. Covers virtually all forms of assistance

14. Terrorist Organization = 212(a)(3)(B)(vi)(III): A group of 2+ people, whether organized or not, which engages in, or has a subgroup which engages in terrorist activity.
15. EXCEPTIONS: Not considered to “engage in terrorist activity” if person did not know AND should not reasonably have known that org was a terrorist org. 
a. E.g. person genuinely believes he is providing support to a medical nonprofit 
b. Renouncement exception

EXPEDITED REMOVAL

I. Expedited Removal: INA 235(b)(1) pg 276

a. Applies to those inadmissible at port of entry bc: 

1. No valid documents for entry ( (a)(7)
2. With fraudulent documents ( (a)(6)
3. Have committed immigration fraud in the past

4. Also applies to EWIs + found within 100 miles of border + less than 14 days in US 
a. if you can show you have continuous presence over 14 days then you are owed a removal hearing and can’t be subject to expedited removal

b. No hearing, mandatory detention 

1. Would impose the 5-year ban 

2. Immigration official can allow alien to withdraw their application of admission 

a. Would not impose the 5-year ban 

c. Exception: Show credible fear of torture or persecution if returned. This results in proceedings before a judge.

ADJUSTMENT OF STATUS 

I. Used for someone already in the US who wants to change their status. 

a. Used to be that you had to leave the US and reenter with your new visa.
b. Can avoid triggering the 3 and 10 year bars for unlawful presence that may apply when alien leaves and seeks immigrant visa from abroad.

II. USCIS examiner or IJ determines:
a. Whether noncitizen meets criteria for an admissions category

b. Whether inadmissibility ground applies

c. Whether criteria for adjustment under 245 are met.

III. Criteria for Adjustment of Status – INA 245(a) 
a. (1) Inspected and admitted, or paroled  
i. parole ( Govt can permit an inadmissible noncitizen to enter the country. It does not count as a lawful admission. It is a pure legal fiction. INA 212(d)(5)(A). 

1. Only immigration officials can grant parole. Immigration judges cannot.

2. Typical uses:
a. Receive medical treatment

b. To appear in court

c. Prevent inhumane separation of families

d. Release from detention during proceedings alleging removability based on inadmissibility

b. (2) Lawfully here (immediate relative and battered spouse exception)
c. (3) Visa number available now (see chart); can’t be in the line backlog 

d. (4) Admissible, not barred by 245
IV. 245(c) Limits on Adjustment 

a. 245(c)(2) -- unauthorized employment, unlawful immigration status, or failed to maintain continuously a lawful status since entry = ineligible to adjust

i. immediate relatives of USCs are exempted

b. 245(c)(7) -- an alien seeking an employment-based visa who is “not in lawful nonimmigrant status” = ineligible to adjust

c. 245(c)(8) -- employed while an unauthorized alien or otherwise violated the terms of a nonimmigrant visa is ineligible to adjust.

d. Employment-based preference exception, § 245(k), nevertheless may allow adjustment.

i. can adjust under § 245(a) if out of lawful status, or engaged in unlawful work, for less than 180 days.

V. Adjustment of Status for EWIs 

a. Rare chance that 245 applies 

i. In US on 12/21/00

ii. Labor cert or fam petition filed by 4/30/01 

VI. DHS Discretion to Permit Adjustment of Status: Factors

a. Family ties in the US 

b. Hardship in traveling abroad

c. Length of residence in the US

d. Preconceived intent to remain

e. Any repeated violation of immigration law 
DEPORTABILITY
I. Deportation = removal of someone from the country
a. Who can be deported?
1. Someone who is inadmissible
2. Violator of visa terms
3. If non-citizen fails to register or provide notice of change of address to CIS
4. Fraud
5. Crimes
b. Deportability grounds different from inadmissibility grounds
c. Burden is on the government to prove that the non-citizen is deportable (in inadmissibility burden on person)
II. Checklist:
a. (1) Does a deportability ground apply to the noncitizen?
b. (2) If so is there an applicable statutory ground for relief from removal?
c. (3) Is there a constitutional challenge to the deportability ground or lack of relief?
III. Deportability Grounds (5): 

a. (1) IMMIGRATION CONTROL INA 237(a)(1) pg 287
1. (1) Inadmissible at time of entry or adjustment or later violated their immigration status: 237(a)(1)(A) – pg. 288
2. (2) Noncitizen present in US in violation of this act or any other law: 237(a)(1)(B) pg. 288
3. (3) Failure to maintain/comply with nonimmigrant status 237(a)(1)(C) pg. 288
4. (4) Alien smuggling 237(a)(1)(E) pg. 288
a. Special rule in case of family reunification (see inadmissibility)
5. (5) Document/Marriage fraud 237(a)(3)(C) pg. 293
a. WAIVER: Fraud Waiver 237(a)(1)(H); available to those inadmissible at time of entry b/c of document or marriage fraud. Meant to protect separation of family. 
b. Only if they have certain USC or LPR relatives AND were in possession of an immigrant visa (aka LPRs) AND are admissible but for the fraud. 
c. Need to show hardship to USC/LPR relative, but the waive = discretionary. 
d. Also waiver for VAWA self-petitioner. 
b. (2) CRIMINAL GROUNDS: INA 237(a)(2) – pg. 290
1. Conviction ( 101(a)(48(A) 

a. 237(a)(2) for criminal grounds of removability require CONVICTIONS; not enough to admit a crime. 

b. Conviction requires:

· Court-ordered judgment of guilty; or guilty or nolo contender plea; AND 

· Infliction of punishment, penalty or restraint 

· Suspended sentence counts (even if you don’t actually serve time) 

c. Expungements generally DON’T erase convictions for immigration purposes 

d. Pardons also don’t always work for immigration purposes 

· E.g. pardon for a drug crime does not work; pardon for murder does work 

2. (1) CIMT –237(a)(2)(A)(i),(ii) pg 290
a. Intent to defraud or intent to steal with intent to permanently deprive,
b. Intent to cause or threaten great bodily harm,
c. Malice is an element, or
d. Some sex offenses where “lewd intent” is an element

e. you are removable for CIMT if: 

· 1 CIMT committed within 5 years of admission (or 10 years if LPR) AND a sentence of that crime MAY be 1 year or more
· 2+ CIMT any time after admission regardless of sentence

· 2+ cannot arise out of a “single scheme” 

f. Waivers 212(h) pg 142- AG can waive at his discretion 
g. Exceptions: no waivers for agg. fel OR aliens who have not lawfully resided continuously in the US for a period of at least 7 years immediately preceding the date of removal proceedings.
h. Note: Although alien has burden of proof to show that he is admissible, Government has burden of proof to show alien is deportable.
3. (2) Aggravated Felonies – 237(a)(2)(iii) – pg290, 101(a)(43) pg38
a. Sentence doesn’t matter for:
· Murder, rape, sexual abuse of minor, drug trafficking, firearm offenses, demands for ransom, child porn, prostitution, involuntary servitude, national security, alien smuggling, illegal reentry after AgFel deportation, and others

b. Needs 1 year or more imprisonment for: 
· Crime of violence, theft/burglary, doc fraud, counterfeiting, forgery, bribery, and others

c. Crime of Violence 

· Offense that has element of use, attempted use, or threatened use of physical force against person or property of another. 
· Will probably be detained during the proceeding. 
d. DV Crimes 237(a)(2)(E) –pg291
· Crime of violence + victim (current/former spouse or similar relationship) 

· Stalking, child abuse/neglect/abandonment 

· Includes violation of protection orders
e. Needs $10,000 or more in loss for: 
· Fraud/deceit, money laundering, tax evasion
f. NO relief for agg. felonies (no asylum/ cancellation of removal or VD) barred for life 

g. ground of removal is broad ( committed one of these at ANY time after admission, then you are removable. 

4. (3) Drug Crimes – 237(a)(2)(B) –pg291

a. Different than trafficking which is aggravated felony

b. any time after admission convicted for violating ANY law or regulation of a state, US or foreign country relating to a controlled substance
c. Lone exception = a single offense for possession of 30 grams or less of marijuana for personal use

5. Programs that target criminal aliens 
a. Criminal Alien Program (CAP) – removal proceedings while noncitizen is incarcerated on criminal charges; Purpose of it is efficiency. 
1. Secure Communities (S-Comm) – screens for removable noncitizens as they are booked into jails; LAPD opposes this.  

2. 287(g) – state and local law enforcement officers perform certain immigration enforcement actions. 

3. National Fugitive Operations Program – targets at-large criminals.

6. Padilla v. Kentucky – D was an LPR for 40 years and served in the military. Pulled over and found marijuana in his car. Drug trafficking charges; aggravated felony so no relief. His lawyers tell him not to worry about it because he’s been here so long. Held: Criminal attorneys should advise their criminal clients about the immigration consequences of their plead. 
7. Harisiades: Constitutional case on deportation. 3 LPRs who were former communist party members. One P was in US for 30 yrs, other P here for 30 yrs, & 3rd party was here for 20 yrs. They all left the communist party. Law that noncitizen can deportable for communist membership at the time & it at retroactive application. Ps were declared deportable for past affiliations 
a. NO LONGER GROUND FOR REMOVAL; cannot deport for past affiliations**
b. Defense counsel must inform of immigration consequences if statute is clear on consequences

I.  (3) FAILURE TO REGISTER; FRAUD – 237(a)(3)
a. (A) failure to notify of change of address

b. (B) failure to register, or fraud for entry documents, or

c. (C) document fraud

II. (4) TERRORISM/NATIONAL SECURITY – 237(a)(4) pg 294

a. (A) – engaged, is engaged, or at any time after admission engages in:

i. 1. Espionage or sabotage;

ii. 2. Other criminal activity that endangers public safety or national security;

iii. 3. Activity where purpose is to overthrow or opposition to control of US gov’t by force, violence or unlawful means 

b. (B) – Terrorist activities

i. Defined the same way we say under 212 ( participates in & encourages terrorist activities 

III. (5) PUBLIC CHARGE – 237(a)(5) pg 295

a. within 5 years of entry from causes not affirmatively shown to have arisen since entry. 

RELIEF FROM REMOVAL
I. Three types available 

a. (1) Retain or Gain Legal Status 

i. Adjustment: 212(h) waiver of inadmissibility for certain crimes, then adjust to LPR.

ii. Cancellation of removal (results in LPR status): 240A

iii. Asylum

b. (2) No change in status, but avoid removal

i. Prosecutorial discretion
ii. Deferred action: humanitarian considerations

iii. Stay of removal: after removal order (Might be conditioned on you staying out of trouble)
c. (3) Removal without 212(a)(9)(A) bars

i. Voluntary departure 
1. §240B: Removal without final order.      

2. Noncitizen must leave U.S. but with better prospects for return (maybe) because you might avoid a removal bar.

II. ADJUSTMENT OF STATUS 
a. Criteria: Eligible to adjust under § 245(a)?
i. Admitted or paroled 
ii. Lawfully here (immediate relative and battered spouse exception) 
iii. Admissible
iv. Visa available now (see chart) 

b. Not eligible if worked w/o authorization (unless immediate relative)

c. DHS has discretion to grant adjustment; factors: 

i. Family ties in the United States

ii. Hardship in traveling abroad

iii. Length of residence in the United States

iv. Preconceived intent to remain

v. Any repeated violations of immigration law 

vi. E.g. Ray is an LPR who is deportable for committing a theft (CIMT) within 5 years of admission. As a defense to removal, he can apply to “re-adjust” his status to LPR (based on a relationship to a qualifying USC) in conjunction with a 212(h) crime waiver. 

1. If granted, he will not be deportable based on the waived conviction.

d. Show evidence that you have a basis for becoming an immigrant (i.e. immediate relative).

e. Apply for adjustment and simultaneously seek a 212(h) waiver (which waives certain inadmissibility grounds). 

III. CANCELLATION OF REMOVAL 240A 
a. (1) §240A(a) Available to inadmissible and deportable LPRs ( easier to get 

i. LPR for at least 5 yrs

ii. Resided continuously in U.S. for 7 years after admission

1. 240A(d)(1): Service of Notice to Appear for removal proceeding stops clock on continuous residence and physical presence (but not for VAWA)

2. 212(a)(2), 237(a)(2) or 237(a)(4) offenses (CIMT) stop clock on continuous residence and physical presence
3. departure by itself does NOT affect continuous residence (unless gives up residence) 
iii. No aggravated felony conviction.

b. (2) §240A(b) Available to inadmissible or deportable noncitizen who is not an LPR, including EWI ( harder to get (although can apply for either) 

i. Continuous presence in U.S. for at least 10 years before application for cancellation 

1. 240A(d)(1): Service of Notice to Appear for removal proceeding stops clock on continuous residence and physical presence (but not for VAWA)

2. 212(a)(2), 237(a)(2) or 237(a)(4) offenses (CIMT) stop clock on continuous residence and physical presence
3. 240A(d)(2): More than 90-day departure, or aggregate of 180 days outside of U.S. breaks continuous physical presence (but not continuous residence)

ii. Good moral character for 10 years prior to application (see § 101(f))

iii. Not convicted of crime that would make noncitizen inadmissible or deportable (212(a)(2), 237(a)(2)), nor failed to register nor falsified documents (237(a)(3))

iv. Removal will result in “exceptional and extremely unusual hardship” (EEUH) to a LPR or USC spouse, parent or child 

1. Factors to consider for EEUH: 

a. Age, health and circumstances of qualifying family members including how leaving the US will adversely affect them 

b. Must be different hardship than what someone suffers when family member is deported 

2. Recinas – Ds entered in 99 on a nonimmigrant visa and overstayed it. She has left country briefly and has 4 USC kids. Kids have never left US and don’t speak Spanish. D has LPR parents and all her siblings are USCs. No fam in MX. Owns car inspection business which makes profit. Held: BIA granted cancellation of removal noting that EEUH standard was met. 

a. “the heavy financial and familial burden on the adult respondent, the lack of support from the children’s father, the USC children’s unfamiliarity with the Spanish language, the lawful residence in the US of respondent’s immediate family, and the lack of family in MX combine to render the hardship in this case well beyond that which is normally experienced in most cases of removal” 
c. Outcome: Confers or maintains LPR status

IV. VOLUNTARY DEPARTURE 
a. Not necessarily relief form removal b/c still being removed; more like relief form consequences of removal. 

b. 240B(a): before conclusion of removal proceedings

i. Must request prior to master calendar hearing (to get it the easy way without the 1 year req and GMC for 5 years req) where case is initially scheduled for merits hearing

ii. Must concede removability; no add’l relief can be requested

iii. Applicant cannot have AgFel conviction, or be deportable on national security grounds

iv. Cannot have prior order of voluntary departure granted when applicant was EWI

c. 240B(b): at the conclusion of removal hearings, additional restrictions

i. For a maximum of 60 days (i.e. you have a max of 60 days to leave the US) 

ii. Applicant must have been physically present in the U.S. for at least one year before NTA was served

iii. Good moral character for at least 5 years immediately preceding application

iv. Bond required

REFUGEES AND ASYLUM
Terms 

I. Refugee – you’re outside the US and asking for refugee status in the US  

a. You ask before you get here

II. Asylum – you’re here or at the border; either at the port of entry or already made it into the US 

a. This is where we focus; lawyers work more with asylum applicants than refugee applicants 
Asylum v. Withholding/Nonrefoulment 

I. INA § 208(b) vs. § 241(b)(3)

i. You always ask for withholding when you ask for asylum in front of an IJ. 

b. standards of proof not the same

c. Discretionary (asylum) v. mandatory (withholding)

d. Withholding is country-specific, less beneficial (can’t bring immediate family, no adjustment to LPR)

Temporary Protected Status (TPS) – Not Asylum 

I. Specific situations identified by Executive branch

II. Armed conflict/civil war, natural disasters

III. Protects only those already in the U.S.
IV. Typically authorized for 18 months

V. Current TPS = El Salvador, Haiti, Honduras, Nepal, Nicaragua, Somalia, Sudan, South Sudan, Syria, Yemen

ASYLUM 
I. Benefits 

a. Not permanent, but often indefinite

i. If conditions change in home country such that you would no longer have a fear of persecution, then it is arguable that you’ll asylum status will expire; however, this basically never happens 

b. Can adjust status to LPR after one year

c. Work authorization 180 days after appl’n

i. Used to get it with application, but would create frivolous asylum applications 

d. Family reunification possible 

e. Travel

f. Access to some public assistance

II. Application Possibilities:

a. (1) Affirmative to USCIS Asylum Office ( Form I-589

i. Before removal proceedings 

ii. You will get an interview within 45 days and a decision within 6 months of your interview 

iii. If application is denied, you will likely be put in removal proceedings (unless you have visa and there is time left on it) 

b. (2) Defensive in Removal Proceedings

c. (3) Expedited Removal: INA 235(b)(1)(A)(ii)

i. get a credible fear interview with an ICE officer 

ii. if the officer determines there is no credible fear, they can issue a removal order and respondent then can request a hearing before an IJ 

iii. you then turn over to regular removal proceedings where you receive NTA and hearing 

REFUGEE 
I. Applicant has burden of proving they qualify by proving they meet the definition of refugee

II. Definition INA 101(a)(42) and elements: 

a. (1) Unwilling or unable to return 

b. (2) Because of (past) persecution or well-founded fear of (future) persecution

i. Past persecution or 
ii. Well-founded fear of persecution (reasonable possibility that will be persecuted if returned)

c. (3) On account of (nexus)… 

d. (4) One of the five grounds: race, religion, nationality, political opinion, PSG

What Constitutes Persecution? 

I. Neither US law nor the 1951 Convention from which it is derived defines persecution; courts have offered their views as to what is it. 

a. Ghaly v. INS – persecution = the infliction of suffering or harm upon those who differ in a way regarded as offensive. Must be extreme and doesn’t include every treatment regarded as offensive. E.g. private discrimination ≠ condoned by state not the prevailing social norm so ≠ persecution 

b. Osaghae v. INS (Possner) – persecution = punishment for political, religious or other reasons that our country doesn’t recognize as legitimate (so illegitimate punishment in the US) 

II. Threat to life or freedom, including death, torture, beatings, imprisonment (economic harm—depriving of basic necessities—can amount to persecution) on account of one of 5 grounds

III. Disproportionate punishment/illegitimate laws (death penalty for shoplifting, summary execution)

IV. Harm can be inflicted by nongovernmental actors (used to be really grounded in the nation), without intent to persecute (ex: FGM)

a. Have to show that the gov is unwilling or unable to protect you from that actor’s action 

b. May need to show that you need asylum specifically in the US 

i. Asylum officers will inquire about why you simply can’t move somewhere else (in your own country – wont typically inquire about another country) 

V. Application of uniform law or government policy unlikely to meet standard (punishment for failing to do mandatory military service; wear Chador)

VI. Economic Harm/Persecution

a. Mirisawo v. Holder – P’s brother had been beaten for opposing the Prez of Zimbabwe and P, while there, stayed with her sister to avoid being associated with her brother. Later, the gov destroyed homes in response to those citizens who opposed him and supported the democratic movement. P’s home was one of those. Held: P didn’t establish persecution. To establish econ persecution, P has to prove either (1) a deliberate and severe deprivation of basic necessities, or (2) a deliberate imposition of severe financial disadvantage.   

VII. Examples of persecution:

a. Sanctions applied without underlying law, at whim of authorities and w/o constraints.  

b. Sanctions applied w/o judicial or equivalent procedure.

c. Sanctions applied with invidious discrimination against minorities.

d. Disproportionate punishment, e.g., torture.

e. Sanctions for actions that may not be legitimately criminalized (political opinions, religious belief or others of the five grounds)

Political Opinion 

I. INS v. Elias-Zacarias – D is a Guatemalan citizen who fled the country after being approached twice by two members of a guerrilla group. The guerrillas were armed and asked D and his parents to join their cause. D refused, and the guerrillas said they would be back. He was never beaten; was threatened. D entered the US in March 1987 and was apprehended by the INS in July 1987. Held: A guerrilla organization's attempt to coerce a person into performing military service does not necessarily constitute persecution on account of political opinion within the meaning of the law. Elias has to be persecuted on his own political opinion, not just b/c guerilla is acting politically. 
a. Those seeking asylum need to prove that your neutrality = political opinion and that they are going after you b/c of that political opinion. 
b. According to the Court, the record demonstrated that respondent did not have a political motive for resisting recruitment by the guerillas. 
i. There could be other reasons for why he didn’t want to join other than a political opinion ( doesn’t want to leave family; doesn’t want to fight; wants to keep working.  
Particular Social Group (PSG)

I. PSG = a group that is bound together by an innate or fundamental characteristic (Acosta)  
II. Particularity + Social distinction (M-E-V-G-)
a. Gave us 3 requirements to constitute a PSG 
i. (1) composed of members who share a common immutable characteristic,

1. can’t and shouldn’t change 

ii. (2) defined with particularity, and

iii. (3) socially distinct within the society in question 

1. People in your society would recognize that group you’re identifying as a PSG as distinct from the general society 

2. Even if from the persecutor’s perspective, their targets are a socially distinct group, it’s not enough unless society perceives that group as a socially distinct 

b. Asserted PSG = “Honduran youth who have been actively recruited by gangs but who have refused to join because they oppose the gangs.”
c. Held: not a PSG
i. Didn’t meet the 3rd element ( not socially distinct. The gangs targeted lots of young men so the Honduran youth did not meet the PSG requirements. 
ii. This case made it harder to have success with gang recruitment as a basis for PSG persecution or political opinion. 
III. Matter of A-B-: Alleged PSG = “El Salvadoran women who are unable to leave their domestic relationships where they have children in common.” IJ denies asylum & BIA reversed IJ and reversed his factual and credibility findings (rarely done! Appellate courts largely defer to TC credibility). Held: reverse BIA decision; affirm IJ decision. 

a. Determines courts have gotten PSG wrong ( Because the DHS conceded everything (in A-R-C-G-) there wasn’t a lot of analysis done. They gave it all away; if they had taken the time to analyze under the law, they would have found it is not a PSG. 

b. Not a socially distinct group ( She isn’t suffering persecution on account of her membership of that group. Husband not beating her because she is an “El Salvadoran woman who is unable to leave her domestic relationships where she has children in common” ( It is a private affair. 

	Matter of S-E-G/Matter of M-E-V-G (very similar)

PSG= male youths who lack stable families and meaningful adult protect, low income, who live in MS 13 areas and refuse gangs + family members. NOT a PSG – Particularity: can change income/where live/youth.  Social distinction: not cohesive/can’t identify
	Fatin v. INS

PSG=women in Iran who refuse to conform.  She just would resist gender restrictions. Only would apply to those who flat-out REFUSED to change, and she didn’t say that. No asylum.  

	Matter of R-A- Horrible abuse to wife.  Well-founded fear of returning.  No group because husband is only targeting her.  PSG of ONE.  But since cops didn’t help; she’s “victim of domestic violence who the authorities refuse to protect.  Still not “immutable” though.  She can leave, and no social distinction.  


Limits on Asylum 

I. Filing Deadline – must be filed within 1 year of arrival in U.S. INA 208(a)(2)(B). 

a. Heavily criticized since it was adopted in 1996. 

b. People delay b/c they hope things will change in home country, b/c they are traumatized, b/c they don’t know they have to, or b/c lack of legal assistance or language fluency dissuade them.

c. No deadline for withholding of removal.

II. Firmly Resettled – Ineligible if, prior to arrival in U.S., entered another nation with (or received) offer of permanent resident status, citizenship, or other permanent resettlement. 208(b)(1)(A)(vi).

a. E.g. you’re from Guatemala, have to pass through MX first and you stay there for like 5 years. 
III. Being a persecutor yourself – 208(b)(2)(A)(i). Very broad. Includes involuntary action, and that made under duress. Child soldiers?

IV. Serious crimes, danger to community. 208(b)(2)(A) 

PROSECUTORIAL DISCRETION
Enforcement Priorities Trumps Jan. 2017 Executive Order 

I. In executing faithfully, the immigration laws of the US, the Secretary of Homeland Security shall prioritize for removal those aliens described by the Congress in sections 212(a)(2), (a)(3), and (a)(6)(C), 235, and 237(a)(2) and (4) of the INA, as well as removable aliens who:

a. (a) Have been convicted of any criminal offense;

b. (b) Have been charged with any criminal offense, where such charge has not been resolved;

c. (c) Have committed acts that constitute a chargeable criminal offense;

d. (d) Have engaged in fraud or willful misrepresentation in connection with any official matter or application before a governmental agency;

e. (e) Have abused any program related to receipt of public benefits;

f. (f) Are subject to a final order of removal, but who have not complied with their legal obligation to depart the United States; or

g. (g) In the judgment of an immigration officer, otherwise pose a risk to public safety or national security.

II. So still gets back to prosecutorial discretion ( “macro-level” prosecutorial discretion 

a. This is how we prioritize enforcement levels 

III. “Micro-levels” = decisions made in individual proceedings that will affect proceedings to come 

DACA ( Macro-level form of prosecutorial discretion 
I. Picked out a group of people that were low-priority and would not use enforcement efforts against 

II. If you are a beneficiary of DACA, you don’t get lawful status 

a. You get a 2-year promise not to proceed against you in removal proceedings 

b. If you already have it, you can keep applying for renewal 

Administrative Closures 

I. Docket management tool that allowed IJs to take a case off the docket. 

a. Provided a reprieve from removal, but no lawful status, to non-citizen. 

b. Those going through proceedings could 

i. (1) proceed and ask for relief

ii. (2) ask for reprieve 

II. Matter of Castro-Tum (AG Sessions, 2018) revoked the authority of IJs and the BIA to administratively close cases without deciding them. Effort from the executive to manage discretion.

DETENTION
Flores v. Reno 

I. 1997 settlement agreement

a. Requires the government to release children from immigration detention without unnecessary delay to their parents, other adult relatives or licensed programs 

i. interpreted as 20 days in times of emergency or influx

b. Applies to children apprehended with parents and unaccompanied minors

c. In 2018, the government sought unsuccessfully to terminate the settlement agreement

Statutory Basis for Detention
I. (1) 235(b)(2) - arriving alien, appears to be inadmissible; seeking entry, authority to detain them 
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II. (2) 236(a) - pending removal proceedings; authority to detain as soon as you get an NTA 
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III. (3) 241(a) - post removal order; authority to detain once final removal order has been issued 
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Detention Inquiry 

I. Is the noncitizen in a category that is subject to detention? One of the 3 above   

II. Does a statutory exception exist/apply?

III. Is detention mandatory?

IV. Under what circumstances can the noncitizen avoid detention or be released from detention? 

V. Cases 

a. Demore v. Kim – Kim is a citizen of South Korea who became a LPR of the U.S. in 1986. In 1996, he was convicted of first-degree burglary in a CA state court. The following year he was convicted of a second crime, “petty theft with priors.” The INS charged that Kim was deportable because of these convictions and detained him before his removal hearing pursuant to 8 U.S.C. § 1226(c), which provides that “the AG shall take into custody any alien who” is deportable because he has been convicted of a one of a specified set of crimes. 

i. Arguments: 

1. Because he is on the list, he gets mandatory detention. 

a. He wants an individualized hearing to show that he is not either a flight risk nor a danger to society and, thus, should not be detained. 

2. People like him (LPRs) should get some due process. 

a. Prior cases show that people who are here get due process; he is an LPR for a dozen years. Like Placentia, Yamataya, LPRs get more process because of their ties to the US. This mandatory detention denies them any process. 

ii. Held: Mandatory detention without individualized hearing pending removal is okay. 

1. (1) the INA doesn’t deprive the fed courts of jurisdiction to grant habeas relief to aliens challenging their detention under 1226(c) 

2. (2) detention during removal proceedings is a constitutionally permissible part of that process 

3. Distinguished from Zadvydas
a. Indefinite detention becomes a problem after 6 months b/c removal is not foreseeable. Here, it’s a much shorter duration. 

i. However, the numbers used in the book are wrong; the average is almost 3x as much as the numbers here. When they discovered the numbers, the gov wrote a letter asking the court to excise the numbers cited. 

b. Jennings v. Rodriguez – 9th Circuit held that non-citizens become entitled to a bond hearing after six months of detention. USSC rejected the 9th Circuit’s reading of the INA, and sent the case back to the 9th Circuit to decide the constitutional challenge to prolonged detention (the 9th Circuit then sent it back down to the District Court to decide the constitutional challenge). 

Expedited Removal – § 235(b)(1) 

I. Used for arriving aliens who are inadmissible under 212(a)(6)(C) (relating to attempts to obtain admission or other immigration benefits through fraud or misrepresentation), or § 212(a)(7) (lack of a valid passport, visa, or other required document)

II. Removed without a hearing unless claims asylum or indicates fear of persecution if returned.  

Rights of the Detained 

I. the right to apply for asylum;
II. the right to communicate with consular or diplomatic officers of their home country;
III. the right to be represented by counsel (but not at government expense) (unless incompetent – 9th circuit case deciding this)
IV. the right to challenge transfers to other detention facilities that might interfere with the right to counsel;
V. the right to medically adequate treatment;
VI. the right to access free legal service lists and telephones; and
VII. the right to self-help and other legal reference material.
Enforcement Priorities 

I. Suspected terrorists
II. Convicted rapist
III. Recent border crossers
IV. Long-time undocumented w/o a criminal record
V. Employer who hires unauthorized workers
VI. Visa overstayer
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