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Habeas Corpus Fall 2020 Outline
Habeas corpus means a writ requiring a person under arrest to be brought before a judge or into court, especially to secure the person’s release unless lawful grounds are shown for their detention
Every felony conviction in California gets an automatic appeal to review the record of the trial
· Appeals are record-based in that it looks at the four corners of the trial to see if there was any error in the things the trial judge had a chance to look at
· Judge instruction, evidentiary rulings, misconduct on the record
· The certified trial record that the appeal is based on includes the clerk’s transcript (CT) for motions, hearings and the reporter’s transcript (RT) is the play-by-play of everything that happens in the room
· Lawyers must always make sure what they think is important is included in the record
· Usually when a conviction is affirmed on appeal, the conviction is thereafter deemed infallible even though what happens in the courtroom is not what always truly happened
· Police missed something, arrest wasn’t correct, something wrong happened to the defendant while in jail, didn’t file the right motions, jury issues, witness lies on the stand
· All things that wouldn’t be known by the court reporter
· Before an appellate affirmation, there is a presumption of the defendant’s innocence, but after the affirmation, the presumption becomes one of guilt, thus overturning a conviction after an affirmation requires a higher standard of proof
· Finality is an important part of the appellate process
· Once SCOTUS completes its review or denies review, or after 90 days from moment you lose in the State SC, the conviction becomes “Final” for errors that don’t implicate fundamental fairness (constitutional magnitude questions)
· Finality starts the federal statute of limitations and is also the last day of new law that comes out to help your case
A habeas corpus petition is a collateral attack that seeks to overturn a conviction on grounds other than those that exist in the record, such as juror misconduct, new or missed evidence, wrongful arrest, or some other similar grounds that wouldn’t be included in the neat trial record
· Two sides on Habeas
· Petitioner vs. The Warden
· Petitioner no longer presumed innocent
· Both parties review the record
· Petitioner aims to deconstruct state’s case, reinvestigate the prosecution and defense presentation, identify fundamental constitutional violations and procedural workarounds
· No right to counsel (absent death sentence)
· Warden seeks to defend the record and diminish new evidence
· Procedural default and legal arguments based on standards
· State uses skilled lawyers
· Unlike an appeal, which requires a timely filing of the appeal with a timely preparation of the record of the trial proceedings sufficient to rule on the appellant’s claim, a habeas corpus petition need only file a petition for the writ alleging facts which, if ture, would entitle the petitioner to relief and must be filed without substantial delay, or if delayed, adequately explained
· No longer about winning on technicalities rather must show that reality looks radically different than the record
· Storytelling and investigation is necessary
· Prosecution will always try to paint the picture of the trial as easy and smooth and no need to relitigate
· Constantly remind the court of the crime and the facts
· Petitioner will point out all the problems with the process in a chronological order
· Steady state: conviction
· Trouble: constitutional error
· Efforts to redress: investigation and uncovering misconduct
· Climax: habeas hearing
· New steady state: new trial/granting relief
· Deconstructing the conviction
· The appellate opinion is the worst version of events for the defendant and emphasizes the state’s best evidence of guilt
· Deconstruct each fact that the court finds as compelling and are the pillars that are propping up the conviction
· Look at what the prosecution presented and what the defense presented
· Take inventory of the prosecution’s case list
· Look at themes of case and client
· After you deconstruct, you reconstruct a new story with investigation, record gathering, witness inventory, interviews, and experts
· Davis v. State: When a uniformed police officer is attempting to break up a fight where the defendant hits another man over the head with a pistol two hours after assaulting another person with a pistol, and the defendant shoots the officer in the leg, goes over to him smiling and shoots him in the face, and then brags about it to his friend and later his inmate, the conviction should be affirmed
· Facts of the appellate opinion were very bleak and make it seem like there is only one possible outcome
· No citations to the record, but state it all as fact and not as “eye witness saw a man looking like Davis struck another man with a pistol”
· Who is the cellmate? Why is he talking to the police?
· There is rampant coercion and lying and informant rings in inmate testimony
· On habeas corpus petition, the conviction should be overturned because 7 of the 9 witnesses recanted, and the two remaining was a suspect and someone who admitted he couldn’t identify Davis
Habeas is completely outside the appellate system as an equitable remedy that is challenging the fundamental fairness of the process/structure of the inadequate appellate system thus the finality should be undermined
· Only available for fundamental claims
· A provision of the Bill of Rights which is fundamental and essential to a fair trial is made obligatory upon the States by the Fourteenth Amendment, and the Sixth Amendment’s guarantee of counsel is one of those fundamental rights
· Gideon v. Wainwright: When an indigent defendant in a criminal case in State court requests a court-appointed counsel and is denied because at the time the State law was that counsel was guaranteed only in capital cases despite guarantee of counsel in federal cases under the Sixth Amendment, the defendant should be given court-appointed counsel in the State court because the Sixth Amendment should be imposed on the States by the Fourteenth Am.
· That the government spends vast amounts of money on employing the best prosecutors and defendants who have money hire the best lawyers is a clear indication that having a lawyer in criminal court is a necessity, not a luxury
California State Habeas Corpus Procedure
Unlike in the appellate system, every level of court has original jurisdiction over habeas corpus petitions
· Petitioner can file for the first time in any level of court, generally either in the venue where the petitioner was convicted or where the petitioner is incarcerated
· A new petition can be filed in, rather than appealed to, a different court if the previous one is dismissed
Petitioner files a verified petition for writ of habeas corpus, which the is request for the warden to present the body to the court and for the court to make a case or controversy
· There is no case or controversy at this point thus the court has no adjudicative power yet
· Petitioner bears a heavy burden and often the petitioner writes the petition pro se on an MC-275 form
· If represented by counsel, does not need to be on form and can be in typed brief
· Elements of a verified petition
· Prima facie claim
· Must plead the allegations with particularity without insufficient or conclusory allegations
· Allegations address each element of a claim
· Considered to be true and they do not need to be admissible under evidence rules
· Supported by reasonable available documentary evidence
· What is available to the inmate and to the investigator
· Can an inmate hire an expert?
· Declaration from trial counsel acknowledging deficient performance?
· Admission from a police officer that she hid or falsified a report?
· Declaration of witness recanting testimony?
· The inability to reasonably get documentary evidence is part of the story
· Explain what you were able to obtain, and just as importantly, explain what you were not able to obtain
· Timely and no procedural defaults
· If you present these three, the case starts with an order to show cause
To help screen through all of the petitions, the court can seek an informal response from the warden
· Warden attempts to find some hole in the petition such as time or procedural bars, the Waltreus Rule, or wrong facts listed by the petitioner
· Petitioner has a chance to file an informal reply
· There are no rules for this informal process
· After the informal exchange, the court can summarily deny the petition if the informal response is persuasive and the petitioner’s reply does not contradict or the court can order to show cause (issuance of the writ of habeas corpus)
· Summary denial without an order to show cause says that all of the allegations in the petition, even if considered true, don’t satisfy the elements of the claim
· No prima facie claim on the merits
· Superior court summary denial must include reasons for why they denied relief
· Supreme court or appellate court summary denial does not need to include reasons for denial of relief
· Deficiencies in the informal response do not provide a justification for short-cutting the procedural step of issuing an order to show cause or writ of habeas corpus
The beginning of the case or controversy occurs when the court orders to show cause (issues the writ of habeas corpus)
· Gives the court adjudicative power and jurisdiction to resolve the case
· A court, when presented with a petition for a writ of habeas corpus, may not grant the relief requested in the petition without first issuing a writ of habeas corpus or an order to show cause
· People v. Romero: When petitioner is convicted of robbery but argues that she had ineffective assistance of counsel who failed to present evidence of BWS, and the Court of Appeals granted relief on a contested habeas corpus petition without issuing a writ of habeas corpus or an order to show cause, the Court of Appeals was in error and the judgment should be reversed because issuing an order to show cause is a mandatory procedural step in the process and the respondent was entitled to but deprived of an opportunity to submit a return
· OSC entitles the petitioner to a lawyer and allows for fact-finding and a hearing
· “Ordinary” civil rules apply for the first time where the court has power to order discovery
· Depositions, subpoenas, interrogatories
· Rarely issued
· Often because courts misunderstand the prima facie standard
· Courts often look for the petition to prove the case, instead of whether facts have been sufficiently alleged to show cause
· Non-capital petitioners have no right to counsel at the petition stage
· Reluctance to upset jury verdict and local politics
Warden files a return, which is analogous to a complaint, to address the petition in an affirmative brief to show justification for the petitioner’s imprisonment
· If the return does not address a certain petition claim, that claim is admitted
Petitioner files a traverse, which is the denial of and the response to the return
· Must deny every factual allegation in the return or it is waived and admitted
· Can simply say “I am disputing all facts” and then go on to include the disputes
After the return and traverse are filed, the issues are joined to set forth the remaining factual disputes that are resolved at an evidentiary hearing with the judge as the trier-of-fact
· If there are still factual disputes after the petition, return, and traverse, the court can decide whether discovery and an evidentiary hearing are needed
· Evidentiary hearing is a mini-civil trial
· Burden of proof to win relief is a preponderance of the evidence
After the evidentiary hearing (or without one), the court determines the legality of the confinement by granting or denying equitable relief
The CA Supreme Court has put procedural obstacles in place before a verified petition can be reviewed on the merits
· The petition must be timely and not successive
· Timeliness rule is that a claim must be brought to the court’s attention in a timely manner without substantial delay
· Substantial delay clock is measured from the discovery of factual predicate or date of new law
· Unclear what time period is substantial delay and it is pretty much up to the court’s discretion
· If court says it is substantially delayed, the next question is whether there is justification for the delay
· Facts and petitioner specific
· Pro se petitioner says he didn’t have access to the law library until now or couldn’t hire an investigator
· If substantial delay is justified, the petition is timely
· If delay is not justified, the petition is timely if there is a fundamental issue or miscarriage of justice
· Jurisdiction, innocence, or constitutional defect
· Strikes at the heart of the trial
· Successiveness rule is that all claims should be raised together in a single petition, if the basis for those claims are all know at the same time
· Can’t raise a claim, lose, come back with another claim, etc
· A petitioner abuses the writ if she files multiple habeas petitions and the later petitions are not timely
· It is essentially the same analysis because if a petitioner brings new claims after a previous petition, the question is whether the subsequent successive petitions are timely
· The Waltreus rule states that claims that should have been raised on appeal but were not, or that were raised on appeal and were rejected, cannot be raised in a habeas corpus petition
· No actual or previously rejected record-based claims
· Exceptions to the Waltreus rule
· Technicality: Provide an extra-record claim (not based on the record) such as by finding a new expert or a new witness
· 1. Fundamental constitutional error that is clear and that strikes at the heart of the trial process and not a mere simple constitutional error
· Can’t bring a Fourth Am. because it will never implicate innocence and finality is outweighed by the need for finality
· Not broadly a claim for any constitutional violation, rather this is a narrow exception and need to show more than a simple constitutional error
· Separation of powers, counsel fails to raise a defense
· In re Harris: Petitioner does not meet the high standard of violation of fundamental constitutional rights that would be an exception to the Waltreus rule because a juvenile being tried as an adult does not violate the relative fairness of the trial because adult court simply provides for an additional procedural option of trial by jury that is not available in juvenile court, and the superior court had jurisdiction over felony trials and was properly constituted as a competent court
· 2. Lack of fundamental jurisdiction
· In re Harris: When petitioner was tried in superior court for a felony despite the fact that he should have been tried in juvenile court, petitioner was only being tried in the wrong department of the superior court which had subject matter jurisdiction thus there was no lack of fundamental jurisdiction and the habeas corpus petition was barred by the Waltreus rule because he had previously raised the same claim on appeal
· 3. Acting in excess of jurisdiction
· In re Harris: When petitioner raised on appeal what he is raising in habeas corpus, namely that the crimes he is convicted of were committed the day before he turned 16 and thus he should have been tried in juvenile court instead of in adult court, the petitioner was not barred by the Waltreus rule because the superior court was acting in excess of its jurisdiction when convicting him to a prison sentence that was not an available punishment for minors
· Courts have great latitude in remedy for habeas because it is based on equity
· Habeas is an equitable remedy based on fairness, so the court can decide how to fashion the remedy according to what they think is fair
· This is why they could send it back to the juvenile court to resentence
· 4. Change of law
· If a law is changed, amended, or introduced after the trial and appeal that would affect the petitioner’s conviction
· Procedural bars and abuse of the writ
· Competing tensions between finality/upsetting the verdict vs. individual rights
· A petitioner must bring claims promptly after discovering them
· Overcoming procedural defects
· Fundamental constitutional error
· Error goes to jurisdiction
· IAC
· Miscarraige of justice because petitioner is innocent
HABEAS CORPUS CLAIMS
Cal. Pen. Code S 1473
Cal. Penal Code S 1473 provides specific claims a petitioner can make to request relief for repudiated expert testimony, expert testimony that is undermined by scientific or technological advances, or new evidence
· (a) A person unlawfully imprisoned or restrained of his or her liberty, under any pretense, may prosecute a writ of habeas corpus to inquire into the cause of his or her imprisonment or restraint.
· (b) A writ of habeas corpus may be prosecuted for, but not limited to, the following reasons:
· (1) False evidence that is substantially material or probative on the issue of guilt or punishment was introduced against a person at a hearing or trial relating to his or her incarceration.
· (2) False physical evidence, believed by a person to be factual, probative, or material on the issue of guilt, which was known by the person at the time of entering a plea of guilty, which was a material factor directly related to the plea of guilty by the person.
· (3)(A) New evidence exists that is credible, material, presented without substantial delay, and of such decisive force and value that it would have more likely than not changed the outcome at trial.
· (B) For purposes of this section, “new evidence” means evidence that has been discovered after trial, that could not have been discovered prior to trial by the exercise of due diligence, and is admissible and not merely cumulative, corroborative, collateral, or impeaching.
· (c) Any allegation that the prosecution knew or should have known of the false nature of the evidence referred to in paragraphs (1) and (2) of subdivision (b) is immaterial to the prosecution of a writ of habeas corpus brought pursuant to paragraph (1) or (2) of subdivision (b).
· (d) This section does not limit the grounds for which a writ of habeas corpus may be prosecuted or preclude the use of any other remedies.
· (e)(1) For purposes of this section, “false evidence” includes opinions of experts that have either been repudiated by the expert who originally provided the opinion at a hearing or trial or that have been undermined by later scientific research or technological advances.
· (2) This section does not create additional liabilities, beyond those already recognized, for an expert who repudiates his or her original opinion provided at a hearing or trial or whose opinion has been undermined by later scientific research or technological advancements.
S1473 is an expansion of rights given by the US Constitution
· To meet standard under the US Constitution, petitioner needs to present knowledge by the state that they were giving false evidence or false impression
· S1473(c) specifically says prosecutor knowledge about the falsity is immaterial
· No federal claim for relief based on claims of actual innocence if it is not tied to a constitutional error claim
S1473(e)(1) was added after Richards I court ruled that the odontologist’s repudiation doesn’t show that it is false testimony because it is just another expert opinion testimony and doesn’t entirely rule out the prior expert opinion as objectively untrue
· Battle of the experts doesn’t make it false, just contested
· There is no reason to treat the expert and lay witness testimony differently because, just as the truth or falsity of the eyewitness testimony depends on the truth or falsity of the underlying facts concerning their perceptual abilities, so too does the truth or falsity of the expert's testimony depend on the underlying facts essential to the expert's inferential method and opinion
· In re Richards (II): When petitioner is convicted of murder in large part on the basis of bite mark evidence that an odontologist claims provides that the bite mark is consistent with the petitioner’s teeth, and after the trial the odontologist repudiated his trial testimony saying he was no longer certain that it was a human bite mark and saying that he now thinks the petitioner’s teeth are not consistent with the lesion, and new technology that was not available at the time of petitioner’s 1997 jury trial was used to correct the photograph of the lesion that leads to experts excluding the petitioner’s teeth as the source of the lesion, the petitioner has met his burden that the expert’s trial testimony constituted false testimony because section 1473 states that false evidence is established when an expert’s trial testimony has been repudiated or when the trial testimony has been undermined by later scientific research and or technological advances
· Other examples of false testimony evidence
· A recanting lay witness is not enough to overturn conviction unless petitioner finds a way to credit their recantations over their trial testimony with corroborations of the recantation
· In re Masters: Two recanting witnesses who are inherently unreliable as jailhouse informants but the referee did not believe that their recantation was honest because if they were lying at trial, they might be lying now, thus it is not false testimony because the jury had the opportunity to determine the credibility of a witness
· False testimony cannot be a malleable concept dictated by the latest version of the DSM or the fluidity of prevailing views in the mental health community
· Hypo: Vietnam veteran triggered by goose cackle sound and killed two little girls convicted when PTSD was not a diagnosed condition cannot overturn the conviction because psychology is not a science or technology
· 1473 false evidence claim gives more protection than a federal false evidence claim under the Constitution because federal claim requires showing the prosecution knew the testimony was false
· 9th Circuit has carved out an exception in 2016 Gimenez v. Ochoa that flawed expert testimony violates due process if the introduction of this evidence undermined the fundamental fairness of the entire trial (14th Am.)
· Not federal law binding on the states yet
Once a defendant shows that false evidence was admitted at trial, relief is available under S 1473 as long as the false evidence was material
· The S1473(b)(1) materiality standard requires petitioner to show that it is reasonably likely that, had the false witness testimony evidence not been introduced, the trial verdict or result would have been different
· Less than a preponderance (~35%)
· Sufficient to undermine confidence in the outcome and the jury’s verdict
· The S1473 false evidence materiality standard is higher than the federal Napue false testimony materiality standard which is “any likelihood of a different outcome”
· Federal materiality standard is lower because it is harder to show that the evidence was false in the first place since testimony is only false if it is with knowledge of the prosecution
· Richards II: When the odontologist, whose trial testimony is now deemed as false evidence, was very credentialed, prepared a poster board exhibit of his false conclusions, and the case against the petitioner was entirely based on circumstantial and heavily contested evidence (little time to commit the murder, soil not conducive to footprints, 30 minutes to inspect scene before police arrived, clear from looking what happened, no injuries and only milimeter blood splatter that could have been transfered on petitioner despite victim fighting), the false evidence was material because with the exception of the bite mark evidence, the defense had a subtantial response to much of the other evidence thus it is reasonably probable that the false evidence affected the outcome of that proceeding
The S1473(b)(3) new evidence standard used to be impossibly hard to attain because it required the petitioner to undermine the entire prosecution’s case and point unerringly to innocence
· Would never win unless every single piece of evidence is controverted
· New evidence is evidence that was unavailable to the defense at the time of the trial with reasonable diligence
· Withheld police report?
· Yes if there was no fault for defense for not getting it
· No if it was in the defense’s file
· The S1473(b)(3) materiality standard requires petitioner to show that it is more likely than not that the new evidence would have led at least one juror to maintain reasonable doubt of guilt
· Preponderance of the evidence (51%) for (b)(3) as opposed to reasonable probability/likelihood (~35%) for (b)(1)
· Petitioner does not need to prove that the new evidence on its own proved a petitioner did not commit the crime, rather only needs to show that the new evidence would more likely than not have affected/changed the outcome at trial
· Either no conviction or have been convicted of a lesser offense
· In re Sagin: When the evidence against petitioner in his jury trial is conflicting, with vulnerable credibility of key witnesses on both sides (two inmate informats and a 13-year-old girl versus four family witnesses and a family friend), and there was no physical evidence linking petitioner to the crime scene thus the jury was only deciding based on which witnesses to believe, the addition of the DNA evidence to the trial would have produced a reasonable doubt in the mind of at least one juror, especially the DNA under the victim’s fingernail of an unknown male
· The DNA under the victim's fingernails does not, standing alone, prove someone other than petitioner committed the crime
· Under the former standard requiring that new evidence point unerringly to innocence, he would not be entitled to relief, but under the revised standard—requiring only that the new evidence would likely have changed the trial outcome—he is
· The trial judgment is vacated, the DA can timely elect to retry the petitioner, otherwise he is ordered released
· S 1473(c) represents a low tolerance for wrongful convictions,with a sliding scale: in a case where the evidence of guilt presented at trial was overwhelming, only the most compelling new evidence will provide a basis for habeas relief; on the other hand, if the trial was close, the new evidence need not point so conclusively to innocence to tip the scales in favor of the petitioner
Sliding scale of prejudice/materiality standards with false testimony, new evidence that’s credible, or constitutional violation
· [Automatic new trial] Napue materiality of knowing false testimony any likelihood —> 1473(b)(1) reasonable probability —> 1473(b)(3) preponderance —> Old CA new evidence standard point unerringly to innocence and undermine the entire case
Advancements in science and technology have shown that forensic science is often unreliable
· Blood Splatter tries to recreate a crime scene and describe how someone was killed
· Based on inferences and the fluid changes based on a variety of factors
· Untrained experts and no standardized method
· Firearms and ballistics tries to link a bullet or casing found at crime scene to a gun suspected of being used at the crime scene
· Under microscope, tries to identify similarities between bullet at scene and bullet from gun
· Very subjective
· Usually need to say more likely than not instead of framing it scientifically
· GSR used to show that the suspect has GSR on them
· Residue can be easily removed and valid GSR tests are not conclusive
· Tests can result in false positives
· Results are often overstated as so conclusive
· FBI halts GSR analysis
· Particles that look like GSR can be from other sources
· Eyewitness evidence identifies suspects the witness thinks they saw commited the crime
· Our brain and memory can be impacted by stress and bias
· Misidentification is common and single greatest source of wrongful convictions
· CA made a new uniform standard in 2018 that includes blind lineups, required admonitions to eyewitness, fillers must generally fit the description of the suspect, no information of prior arrests, only one suspected perpetrator and only one eye witness making ID at a time, nothing can be said to witness
Misconduct
There are four types of misconduct that can occur at trial: judicial, ineffective assistance of counsel, jury misconduct/bias, and prosecutorial misconduct
· Where can state misconduct occur?
· Police investigation
· Withholding evidence
· Ignoring evidence (tunnel vision)
· Suggestive identifications
· Coercion of witness
· Destruction of evidence
· Arrest and interrogation
· Coerced confession
· (4th Am. claims)
· Pre-trial while client represented
· Improper use of informants by recruitment
· Additional suppression
· At trial
· False testimony
· Bad argument (record-based)
· Post-trial
· Ongoing obligation to disclose
· Constitutional implications of state misconduct
· 4th Am. prohibition on unreasonable searches and seizures
· Not a right given to individual, but rather prohibits state misconduct
· Can’t typically raise Fourth Am. on Habeas
· 6th Am. right to counsel post-indictment once the petitioner has been represented
· Use of jailhouse informants that are acting as an agent of the state because informant was recruited by and acting in coordination with the state
· State cannot come and question you about the charges without your lawyer
· 5th Am. right to not incriminate yourself
· Miranda violations
· 14th Am. right to Due Process
· Majority of state misconduct occurs violating this
· Not strictly defined
· When you read a record/facts and say “Holy crap that seems wrong and unfair” that is a due process violation
· Withholding of evidence (Brady)
· Knowing presentation of false testimony (Napue)
· Others
· Destruction of evidence
· Unduly suggestive identification
· Interfering/tampering with witness
· Outrageous government conduct
A Napue claim is when the prosecution (1) presented false testimony that (2) it knew or should have known to be false, and (3) the testimony was material because if it had not been introduced at trial, or was introduced correctly, may have “in any reasonable likelihood” affected the judgment and decision of the jury
· A conviction obtained by the knowing use of false evidence or perjured testimony is fundamentally unfair and violates a defendant’s constitutional rights
· Elements
· 1. False testimony
· Perjured testimony lying
· Testimony shown to be false
· Harder to show that expert testimony is false
· 2. Prosecutor’s knowledge
· Prosecutor knew or should have known the testimony was false
· Can also be shown if the prosecutor failed to correct it later after evidence comes out after the testimony
· 3. It was material
· The false testimony may “in any reasonable likelihood” have affected the judgment of the jury
· Easier standard to meet than 1473 false evidence or Brady
· Virtually automatic for some judges
· False impression vs. false testimony
· Distinct 14th Am. violation for the presentation of evidence that gave the jury a false impression, even if technically true
· Miller v. Pate: Held up defendant’s shirt that was “covered in blood” but there was only a little bit of blood and the rest was paint, thus giving the jury a wrong impression
· Alcorta v. Texas: Lover didn’t lie by saying he didn’t love her, was a co-worker, and never went on dates, but he didn’t say that they had sex in his car all the time
· Can’t skirt the rules
· Baca v. Adams: When petitioner claims that the prosecutor lied when he said that the informant had not asked for a received a reduced sentence in exchange for his cooperation, and the court finds that even if the prosecutor did not actually know, he had constructive knowledge of the deal because the prosecutor from his office that was working on the informant’s case knew, the false evidence was not material because the testimony was not prejudicial and the outcome would not have been different had the prosecutor’s false testimony been exposed
· While there is false testimony, it was not material because it was just a three year deal and didn’t matter that much
· Informant’s false testimony is not knowing presentation of false testimony because no evidence that prosecutor at trial knew that the informant was lying
· Different than Brady that holds the prosecutor to constructive knowledge
· For false evidence, the prosecutor has to literally know about it
· When other prosecutor in the informant’s case lied, the prosecutor in this case should have known he was lying because they are in the same office
· Knowledge is imputed within the same prosecuting office
A Brady claim is when petitioner alleges that (1) the prosecution withheld evidence that (2) was favorable to the petitioner either through exculpation or witness impeachment, and (3) the withheld evidence was material to the outcome because if it had been introduced to the defense there is a “reasonable probability that there would have been a different result” in the trial verdict
· The Due Process Clause requires the prosecution to disclose exculpatory evidence to the defense
· Cal. Pen. Code S 1054.1 creates a compliance obligation by the prosecution at trial
· “The prosecuting attorney shall disclose to the defendant . . . if it is in the possession of the prosecuting attorney or if the prosecuting attorney knows it to be in the possession of the investigating agencies . . . (e) any exculpatory evidence”
· Ethical obligation of the prosecution to seek truth and justice, not convictions
· The materiality standard for a Brady claim is the same standard as 1473 false testimony
· Litigating Brady claims
· 1. Proving evidence was withheld
· Look through RTs and CTs and trial counsel’s file
· Compare to district attorney’s file, police file, witness interviews, court and record searches to find things that weren’t turned over
· “A prosecutor’s decision not to preserve or turn over exculpatory material before trial, during trial, or after conviction is a violation of due process” (Brady)
· No subpoena power yet when looking for withheld evidence as a petitioner
· Cal. Pen. Code S 1054.9 gives petitioner limited discovery power
· Provides inmates with a sentence of 15+ years preparing a petition for writ of habeas corpus, or who have filed a petition for writ of habeas corpus with:
· Materials in the prosecution’s current possession that (1) were previously provided to defense counsel but are now lost or (2) were not provided to defense counsel but should have been
· Petitioner must make good faith efforts to get the files from prior counsel on their own before invoking the statute
· Petitioner must have some basis to believe that the materials did exist and may still exist
· Can’t go on a fishing expedition
· Once you get the police file, compare what you have and compare it to what happened at trial or what the trial counsel’s file included
· If there is something missing, that might be the prosecution withholding exculpatory evidence
· Prosecutor has a duty to learn of any favorable evidence known to the others acting on the government’s behalf in the case, including the police
· Extends to any person or agency doing work on the case for the government
· Coroner, probation department, law enforcement agencies, department of corrections, personnel files of testifying cops
· Turn over what is in the prosecutor’s constructive possession, not just actual
· Can’t get around it by having police hold on to evidence, even under lock & key
· Can’t make police into a prosecutor
· 2. Favorability
· Anything that can assist the defense
· Actual evidence that’s exculpatory
· Information that could lead to actual evidence that’s exculpatory
· Anything that undermines the state’s case or witness (impeachment)
· Understand the elements of the prosecution’s case
· Understand the defense theory presented at trial
· Identify how defense theory could have changed or been assisted by the withheld information
· 3. Materiality
· Cumulative assessment
· Is there a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different?
· Arguments
· Identify how it undermines the prosecution’s evidence and whether remaining evidence is enough to support jury’s verdict
· Look at prosecution’s closing argument
· Read appellate decision statement of facts
· Note any jury notes or questions during deliberations
· When a defendant has enough information to be able to ascertain the supposed Brady material on his own, there is no suppression by the government
· Baca v. Adams: When petitioner claims that the prosecutor failed to disclose a transcript of the jailhouse informant’s sentencing hearing which would have shown that the informant and the prosecutor lied at petitioner’s trial that the informant had not asked for and received a reduced sentence in exchange for his testimony, there was no Brady violation because the defense counsel was aware of the existence of the transcript as a public record
· Defense can get the evidence on their own because it was public record, so prosecution should not need to be required to disclose
· If defense could have and should have gotten the “withheld evidence” then there is no Brady violation
· Petitioner’s appellate counsel had also asked the appellate court to take judicial notice of the transcript during the appeal following petitioner’s first trial
· All this is despite the condemnation by the court for severe prosecutor misconduct and ineffective assistance of counsel for the prosecutor’s lying and for the defense counsel in the second trial failing to present many important pieces of evidence
Sliding scale of prejudice from new trial to conviction remains in place
· Structural —> Any likelihood Napue —> “Reasonable probability of a different result” Brady/1473 false evidence —> Preponderance 1473 new evidence —> Innocence
Ineffective Assistance of Counsel
The Sixth Am. creates a right to counsel in all criminal prosecutions to ensure a fair trial, and the right is one to effective assistance of counsel
· Sixth Am. is not about making lawyers better, the purpose is to assure the bare minimum of a criminal defendant receiving a fair trial
· Adequate counsel equals fair trial
· Prejudice standard provides that even if the trial is unfair, if there is an overwhelming amount of evidence of guilt, no new trial
An ineffective assistance of counsel claim alleges that the petitioner’s lawyer made a grave error or omission at trial, shown by proving that (1) counsel’s performance was deficient by showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed by the Sixth Am., and (2) that the deficient performance prejudiced the defense by showing that counsel’s errors were so serious as to deprive the defendant of a fair trial
· The proper standard for attorney performance is that of reasonably effective assistance under prevailing professional norms considering all of the circumstances
· There is no set of guidelines that outline what this objectively reasonable standard is, and judicial scrutiny of counsel’s performance must be highly deferential
· A fair assessment of attorney performance requires that every effort be made to eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel's challenged conduct, and to evaluate the conduct from counsel's perspective at the time
· Because of the difficulties inherent in making the evaluation, a court must indulge a strong presumption that counsel's conduct falls within the wide range of reasonable professional assistance
· Defendant must overcome the presumption that, under the circumstances, the challenged action might be considered sound trial strategy
· A court deciding an actual ineffectiveness claim must judge the reasonableness of counsel's challenged conduct on the facts of the particular case, viewed as of the time of counsel's conduct
· A convicted defendant making a claim of ineffective assistance must identify the acts or omissions of counsel that are alleged not to have been the result of reasonable professional judgment
· The court must then determine whether, in light of all the circumstances, the identified acts or omissions were outside the wide range of professionally competent assistance
· The court should recognize that counsel is strongly presumed to have rendered adequate assistance and made all significant decisions in the exercise of reasonable professional judgment
· Criminal defense counsel has a duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary
· In any IAC  case, a particular decision not to investigate must be directly assessed for reasonableness in all the circumstances, applying a heavy measure of deference to counsel's judgments
· The appropriate test for prejudice in actual ineffective assistance of counsel is that the defendant must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different
· A reasonable probability is a probability sufficient to undermine confidence in the outcome
· An error by counsel, even if professionally unreasonable, does not warrant setting aside the judgment of a criminal proceeding if the error had no effect on the judgment
· When a defendant challenges a conviction, the question is whether there is a reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt or would have concluded that the balance of aggravating and mitigating circumstances did not warrant death
· Actual or constructive denial of the assistance of counsel altogether is legally presumed to result in prejudice
· So are various kinds of state interference with counsel's assistance
· Prejudice is also presumed when counsel is burdened by an actual conflict of interest, thus breaching the duty of loyalty
· Strickland v. Washington: When during a sentencing hearing, respondent’s counsel made a strategic choice to argue for the extreme emotional distress mitigating circumstance and to rely as fully as possible on respondent’s acceptance of responsibility for his crimes, and the counsel’s decision not to seek more character or psychological evidence than was already in hand to avoid potential for cross-examination that would undermine claim of no prior criminal history, these decisions were well within the range of professionally reasonable judgments, and given the overwhelming aggravating factors, there is no reasonable probability that the omitted character (witnesses saying he was a good person) and psychological (emotional stress but not extreme disturbance) evidence would have changed the outcome of the trial, thus respondent has made no showing that the justice of his sentence was rendered unreliable by a breakdown in the adversary process caused by deficiencies in counsel's assistance and the sentencing proceeding was not fundamentally unfair
Virtually unchallengeable instances to show IAC
· Strategic and thoughtful choices made by counsel after a thorough investigation of law and facts
· This is why lawyers often take notes of their decision making process
· Have to show in Strickland claim that counsel didn’t have a justified reason to not pursue this line
· In re Harris not very honest
· Client tells the counsel that they are guilty, counsel does not need to pursue a defense of innocence
Applying Strickland
· What is the prevailing norms?
· Counsel must perform below a minimum standard of competency or below professional norms
· National or local standard?
· Standard is probably higher in big cities as opposed to more rural areas
· Most courts follow national, with some allowing for local
· ABA guidelines and other trainings offer guidelines but not rules for proper norm
· Local/state case-law from that time period
· Strickland experts
· 6th Am. is the floor and ABA and other guides are the ceiling
· Did counsel’s error or omission fall below the norm?
· Look at action from point of view of what counsel knew at the time
· New evidence that is unavailable at the time (like DNA many decades ago) cannot be IAC
· One of clear duties is to investigate
· Decisions made before investigation is unreasonable
· An uninformed strategy is not a reasoned strategy as it is no strategy at all
· Identifying deficient performance
· Was error or omission an oversight/mistake or the result of decisionmaking following an investigation?
· Was the failure to investigate the result, itself, of informed decisionmaking?
· If a failure to investigate, were there “red flags” pointing to the need to investigate a particular area?
· Have to do a full on investigation of the whole case
· Include only what was knowable at time of trial (vs. newly discovered evidence)
· Look for red flags that should have alerted counsel to investigate further
· What would jury or prosecutor respond to the new evidence
· All about storytelling
· Strategy or screwup?
· Look at the record
· Closing arguments, motions, cross-examination
· Defense case file
· Notes of the counsel, billing records, expert recommendations (“I need more to make a decision, counselor”), client visit notes
· Interview the counselor to get a declaration of trial counsel in support of habeas corpus IAC claim
· Reasons why counsel was ineffective
· Lack of experience, funding, or time
· Bias of counsel against the client and judging the evidence
· Good-faith oversight
· Get protective order saying that any information obtained during habeas proceeding that is waived from the attorney-client privilege in an IAC, that information is under seal and can’t be used by the prosecutor in a new trial
· Prejudice
· Did it change the picture?
· Tell a different narrative and different story
Structural violations of effective assistance of counsel that automatically call for a new trial because initial trial was unfair
· Actual conflict of interest
· Lawyer representing adverse party or witness, or payment from adverse party
· Cuyler v. Sullivan
· Prejudice is presumed
· Acting contrary to a client’s core objective
· Client is adamant that he is innocent, but trial lawyer makes arguments of guilt
· Can choose different strategies, but need to follow client’s fundamental goals
· McCoy v. Louisiana
· Prejudice presumed
· Absence of counsel or interference with counsel
· Stop functioning as a lawyer
· United States v. Cronic
· Prejudice presumed, but courts hesitant
· Not for a lawyer who is drunk or falling asleep in court
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Considering Racism in Habeas Claims
Exemption from compulsory self-incrimination in the courts of the states is not secured by any part of the Federal Constitution when it is compulsion by the process of calling the witness and requiring him to testify, not compulsion by torture to extort a confession
· A state is free to regulate the procedure of its courts in accordance with its own conceptions of policy, unless in so doing it offends some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental
· But the freedom of a state in establishing its policy is the freedom of constitutional government and is limited by the requirement of due process of law
· A state may not permit an accused to be hurried to conviction under mob domination, where the whole proceeding is but a mask, without supplying corrective process. A state may not deny to the accused the aid of counsel. Nor may a state, through the action of its officers, contrive a conviction through the pretense of a trial which in truth is but used as a means of depriving a defendant of liberty through a deliberate deception of court and jury by the presentation of testimony known to be perjured
· Brown v. Mississippi: When defendants are convicted of murder based exclusively on their confessions, and during the trial evidence is introduced that police officers supported and lead hangings and severe whippings of the defendants until they confessed, and the officers admitted to doing so on the stand, thus the confessions were procured by physical torture, coercion, and brutality, the conviction and sentence were void for want of due process
The death penalty may not be imposed under sentencing procedures that create a substantial risk that the punishment will be inflicted in an arbitrary and capricious manner
· A system that features a significant probability that sentencing decisions are influenced by impermissible considerations cannot be regarded as rational
· A constitutional violation is established if a plaintiff demonstrates a pattern of arbitrary and capricious sentencing
· Defendants challenging their death sentences thus never have had to prove that impermissible considerations have actually infected sentencing decisions. We have required instead that they establish that the system under which they were sentenced posed a significant risk of such an occurrence
· McCleskey v. Kemp (Dissent): When a defendant produces a study that provides with statistical validity that racial prejudice plays a role in capital sentencing in Georgia, and the court assumes the validity of the study and acknowledges the risk, and Georgia's legacy of a race-conscious criminal justice system, as well as SCOTUS’s recognition of the persistent danger that racial attitudes may affect criminal proceedings, indicates that McCleskey's claim is not a fanciful product of mere statistical artifice, and current Georgia law is ambiguous and unstructured enough to allow for racial prejudice to influence jury decisions, the death penalty should not be imposed
· McCleskey's evidence will not have obtained judicial acceptance, but that will not affect what is said on death row. However many criticisms of today's decision may be rendered, these painful conversations will serve as the most eloquent dissents of all.
· Statistics provided in the professor’s study
· Defendants charged with killing white victims in Georgia are 4.3 times as likely to be sentenced to death as defendants charged with killing blacks
·  Just under 59% of defendants comparable to this defendant would not have received the death penalty if their victims had been black instead of white, the capital sentencing rate for all white-victim cases was almost 11 times greater than the rate for black-victim cases, blacks who kill whites are sentenced to death at nearly 22 times the rate of blacks who kill blacks, and more than 7 times the rate of whites who kill blacks
· Prosecutors seek the death penalty for 70% of black defendants with white victims, but for only 15% of black defendants with black victims, and only 19% of white defendants with black victims
· Such execution figures are especially striking in light of the fact that, during the period encompassed by the Baldus study, only 9.2% of Georgia homicides involved black defendants and white victims, while 60.7% involved black victims
Racial discriminations in habeas corpus cases
· Stage of case and impact of race
· The crime —> the race of the victim/perpetrator; eyewitness identification
· The arrest —>investigation bias; brutality
· The charge —> discriminatory charging
· 98% of all prosecutors responsible for death penalty decisions are white
· Jury selection —> disqualifying people of color
· Trial proceeding —> dehumanization and demonization (bail, shackles, demeanor)
· Post-conviction —> implicit biases of decisionmaker and parties
Race-based jury selection
· Make up of the jury is critical to conviction rates
· Voir dire is the way attorneys can question potential jurors to ensure they have no racial bias and will apply the law dispassionately
· Can’t strike a juror for reasons based on race or gender or any other constitutionally-protected characteristic
· Batson claims allege that either side was striking a juror for improper reasons
· Violates constitutional rights of the juror, not the defendant
· Three step analysis
· 1. Defense/prosecution must make prima facie showing that the prosecution/defense struck a juror based on race or gender primarily, but also other constitutionally-protected class
· Must show some indication
· “There are five black jurors left and prosection just struck four of them”
· No hard and fast definition
· Record based: pattern of exclusion of minority prospective jurors
· Miller-EI: 10 of 14 peremptory challenges against black jurors and one black juror served
· Comparative analysis panel
· Total number of black and white panelists vs. total number of black and white jurors eventually stricken
· Miller-EI: 91% of eligible black jurors removed by prosecution vs. prosecutors striking only 13% of nonblack panelists
· 2. Burden shifts to prosecution/defense to offer an race- or gender-neutral basis for striking
· Race-neutral justifications range from reasonable to absurd
· Eye color, type of job, demeanor
· 3. Trial court must determine whether defendant has shown purposeful discrimination
· Proving pretext
· Compare voir dire answers and questionnaires of whites and blacks
· Compare nature of questioning
· Inconsistent logic of striking for one reason but keeping other jurors for the same reason
· Prosecution's notes and case files
· Flowers: All 36 black prospective juror that could have been struck was struck in the first four trials. The State used its available peremptory strikes to attempt to strike every single black prospective juror that it could have.
· In last trial, 1 black juror served but 5 were struck
· Don’t have to show some absolute racism
· Clearly a tactic to try to hide racism
· State asked 29 questions to each struck prospective black jurors, but one question to each seated white juror
· Pattern of factually inaccurate statements about black prospective jurors suggests that the State intended to keep black prospective jurors off the jury
· Clearly pretextual
· Outside of reasoning based on race or gender, a juror can be struck for anything
Federal Habeas Corpus Procedure
There are two kinds of federal habeas corpus cases
· 2254 is habeas corpus claims for inmates challenging state convictions
· Bulk of federal habeas corpus work
· Petitioner wants to get the federal court to review de novo the state court denial of habeas relief
· State wants the federal court to say that the the state court denial was reasonable or to deny the claim on the merits in de novo review
· 2255 is habeas corpus claims for inmates challenging federal convictions
· We are not covering this
Federal vs. California state HC
· Similarities
· Petitioner’s burden to show violation
· Quasi-civil lawsuit against warden
· Rules and procedural driven by legislature (statute)
· Differences
· California
· Limited to claims where appellate system was inadequate (extra-record based claims)
· Timely if not (1) unjustifiably (2) substantially delayed
· No jurisdiction to act until order to show cause is issued
· Any level of state court has original jurisdiction, and a losing petitioner does not appeal but rather files a new petition
· Federal
· Can include any type of claim, so long as (1) federal constitutional claims that (2) were exhausted in state court
· Can be a record based or extra-record
· Relief limited to claims that were not procedural defaulted by state court absent exceptions
· Timely if filed 1 year from finality of conviction or date of discovery factual predicate
· Case starts when petitioner files petition
· Petition starts the case but deference to state court fact-finding and adjudication
· Petitioner must first file in district court, and can only appeal up
Federal litigation rules come from 28 USC § 2244 and 2254
· Also Rules Governing 2254 Cases in the US District Courts, which basically says to follow FRCP except in a few specific circumstances
Main driver of federal habeas procedure is AEDPA, which, among other things, places a one-year statute of limitations for petitioners to file habeas corpus petitions in federal court
· Other impositions
· Limited claims to those that were clearly established by SCOTUS at time state court decided them
· Prohibited an evidentiary hearing when petitioner failed to develop facts in state court
· Prevent federal habeas relief for state convictions absent unreasonable denials
· Limit right to appeal automatically from district court, rather need certificate of appealability from district court if judge says that the ruling was debatable
· Can file a motion in circuit court to get the COA if district court denies it
· Bar on successive (second) petitions of the same claims at different federal court levels
· General disfavoring in state court for successive petitions, but not barred
· A claim presented in a second or successive habeas corpus application that was presented in a prior application shall be dismissed
· A claim presented in a second or successive habeas corpus application that was not presented in a prior habeas corpus proceeding shall be dismissed unless (1) the claim relies on a new rule of constitutional law that was made retroactive or (2) there is a new factual predicate that could not have been discovered earlier with due diligence, where there is clear and convincing evidence that the new facts would lead no reasonable factfinder would have found the applicant guilty of the underlying offense
Federal habeas corpus procedure steps
· 1. Inmate files petition for habeas corpus
· Petition must cover the what, where, and when
· Petition here is the complaint
· Rule 2(c) of the Rules Governing Habeas Corpus Cases requires a more detailed statement of a claim than FRCP 8(a)(2), instructing the petitioner to “specify all the grounds for relief available to the petitioner” and to “state the facts supporting each ground”
· Must give a little more than FRCP 8(a), rather must also state grounds with specificity
· Heightened pleading standard under 2(a)
· Complaint plus
· State all grounds for relief specifically
· What
· Federal constitutional claims
· Where
· Can file in district of conviction or of incarceration, but will always be transferred to district of conviction
· When
· Within AEDPA SOL
· 2. Court (usually magistrate) does an initial screening to see if there is actual some kind of claim, is it gibberish, is it untimely
· 3. If passes initial screening, court will order the AG to file an answer and lodge the state court record (RT, CT, and prior state habeas proceedings)
· Assert lack of timeliness
· Can address merits of the claims
· Assert state procedural bars or other obstacles to merits review
· 3. Inmate files a traverse to respond to the answer
· Petitioner can apply for a counsel up through traverse, or magistrate judge can appoint counsel for inmates whenever they want “in the interest of judges”
· Judge might see a real issue in the case or that petitioner is severely mentally ill
· 4. Either party can file motions
· To have evidentiary hearing or discovery
· Summary judgment
· Record based hearing that is clear without a hearing
· To amend the petition according to FRCP 15
· Can be amended as of right at any time before the AG files the answer
· Post answer, have to request to make amendment
· Petitioner must make showing of no prejudice and that amendment isn’t futile
· FRCP 15 provides that "an amendment of a pleading relates back to the date of the original pleading when . . . the claim . . . asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading"
· An amended habeas petition does not relate back (and thereby escape AEDPA's one-year time limit) when it asserts a new ground for relief supported by facts that differ in both time and type from those the original pleading set forth
· Mayle v. Felix: When petitioner timely alleges a Sixth Am. habeas claim within the one-year limitation imposed by AEDPA, alleging that the admission of an adverse videotaped witness interview violated his confrontation clause rights, but five months after the expiration of the AEDPA time limit files an amended complaint adding, for the first time, a Fifth Am. complaint alleging that the wrongful admission of his statements during a police interrogation, the amended claim does not relate back to the original claim when it raises claims related to the same conviction but that differ in time and type
· The “conduct, transaction, or occurrence” in FRCP 15(c)(2) requires the original and amended complaints to state claims that are tied to a common core of operative facts, not to the same trial, conviction, or sentence, for the claims in the amended petition to relate back to the original claims
· Arises out of the same transaction or occurrence with the same facts and time, not just related to the same conviction
· Must arise out of the same core operative facts
· If claims asserted after the one-year period could be revived simply because they relate to the same trial, conviction, or sentence as a timely filed claim, AEDPA's limitation period would have slim significance
· If you think you are going to be amending later, allege originally mountains of claims to be able to later amend and show relation back
· Warden can file a motion to dismiss instead of or along with the answer
· 5. Judge will issue a decision and judgment
· When habeas petition is granted, petitioner gets relief
· Focus on up to here in this class
· 6.* If petitioner loses, must have COA to go to Circuit Court
· 7.* If lose there, can petition for writ of certiorari to SC
AEDPA’s statute of limitation (28 USC 2244(d)) imposes a one-year statute of limitations to file habeas petition in federal court, with the SOL starting to run from date that (1) judgment become final, (2) SCOTUS recognized some new rule/constitutional right that is explicitly retroactive, or (3) factual predicate of the claim presented could not have been discovered through reasonable diligence
· SOL is claim-specific, not petition-specific
· A conviction becomes final when SCOTUS denies conviction appeal or after 90 days have passed from the moment petitioner could have applied for writ of certiorari with SCOTUS
· The SOL clock is tolled in three instances, statutory, gap, and equitable
· Statutory tolling is when the SOL clock stops when petitioner is in the midst of state habeas corpus proceedings
· Tolls the day the petition is properly and timely filed in the right court
· Not when the OSC is issued
· Tolling stops the day the California SC denies the habeas corpus petition
· Hypo: Conviction final on 1/1/2018. 365 day SOL ends on 1/1/2019. Must exhaust first in state court, so if filed timely habeas petition on 3/1/2018. 3 months later, CSC denies it.
· Waited 60 days to file habeas
· Tolled for 92 days that petition was sitting in state court
· State habeas day CSC denies habeas
· 305 more days left, meaning new SOL date is 4/2/19
· Gap tolling applies when the state habeas petitioner is denied in one court and is in the process of filing a new petition in another state court
· If petitioner files straight with CSC, no gap tolling
· SOL continues to be tolled if there is only a reasonable gap between filings
· Generally 30-60 days otherwise will probably be deemed unreasonable, and that time period will count against the SOL clock and will only be tolled once petitioner files the new petition
· Not presumptively unreasonable, but need to make argument as to why you didn’t file reasonably
· Look at period of time it took to file petition after you lost in one court and filed in the new court
· Hypo: Convicted 1/1/2018. Habeas filed in superior court on 2/1/2020, so SOL is tolled. Denied on 3/1/2020. If wait to file new habeas petition in the CA appellate court until 6/1/2020, the SOL clock starts ticking again on 3/1/2020 and only stops on 6/1/2020
· But if petitioner filed the new petition on 4/1/2020, the SOL clock continues to be tolled from 2/1/2020, and does not run again from 3/1 to 4/1
· Depends on what is considered “reasonable”
· First thing a habeas lawyer does when she gets a case is to calculate the AEDPA deadline
· Best case and worst case deadlines
· Equitable tolling if it would be fundamentally unfair to apply the firm and strict SOL, so it allows the court to have the option to equitably stop the clock if the petitioner faces a situation that makes it effectively impossible to have filed the petition within the one year deadline, allowing the court to go back and not count the days that it was impossible to file
· Based on theory that habeas is equitable remedy that should be fluid and about justice, not all about hard and fast rules
· When there is an external circumstance that petitioner couldn’t have controlled that prevented timely petition, and petitioner was diligent in trying to timely file it anyway
· Petitioner must show that there was some (1) extraordinary circumstance that made filing a timely petition impossible or (2) the petitioner is in fact innocent
· Extraordinary circumstance that stood in the way of timely filing petition
· Mental illness that is so severe they couldn’t file on time
· State habeas corpus attorney effectively abandoned the client, such as by blowing the statute of limitations calculation
· Simple negligence is not enough, such as thinking that the statutory tolling ended 90 days after CSC rejection
· Extraordinary circumstances is showing the attorney didn’t check and do legal research, and client kept calling and showed diligence 
· Solitary confinement with no access to law library
· Must be external to petitioner
The Exhaustion Doctrine states that before a petitioner can get relief in federal habeas corpus, s/he must show that s/he fairly presented those claims to the state courts and exhausted all relief available there, unless it would be futile to do so because (1) there is no state court process in which to exhaust post-conviction relief or (2) circumstances exist that render the state habeas process ineffective to protect the rights of the applicant
· Vasquez v. Hillery: Once the federal claim has been fairly presented to the state courts, the exhaustion requirement is satisfied
· Did the state court have the chance to do the right thing when presented with the opportunity, or is what is being presented in federal court so new and so different that the state court did not have a chance to correct its errors
· If “substance of claim” is presented to state courts, new evidence presented in federal courts may not render claim unexhausted
· Claim is unexhausted if the new evidence “fundamentally alters” the substance of the claim raised in state court
· Case-by-case, court-by-court determination, so need to argue it each time
· AG will argue that it was not exhausted because not fairly presented
· Petitioner will say that it was exhausted because the substance of the claim is the same or the new evidence does not fundamentally alter the claim
· If a federal petition is deemed unexhausted, petitioner has to go back and exhaust it by presenting the claims to state court
· Rhines Stays provide that when you file petition in federal court that is a mix of exhausted and unexhausted claims and needs to go back to state court, the federal claim can be held in abeyance and stay the case while exhausting in state court
· Case is not dismissed, and SOL isn’t in issue because it stops running when the exhausted claim was filed
· Once exhausted, stay is lifted and federal case picks back up
· Petition has to be mixed, can’t have only unexhausted claims in which case this stay is unavailable because no valid claim to anchor to timeline
· Often get dinged with claim being untimely when it is required to go back to the state court
· Can argue that it is a justified untimely claim
· If state court says that it is untimely on the second time around, that will bar the federal court from viewing it because of procedural default
A federal court will not review a state habeas corpus petition on the merits if the petition was denied in state court due to a procedural bar rather than a denial on the substantive merits of the petition
· Walker v. Martin: A federal habeas court will not review a claim rejected by a state court if the decision of the state court rests on a state law ground that is independent of the federal question and adequate to support the judgment
· Common procedural bars applied by a state court that prevent a state court from adjudicating the procedurally-barred claim on the merits
· Procedural bars are applied claim by claim, not petition by petition
· 1. Failure to object at trial, which waives the ability to appeal that trial error
· Unlike state habeas, in federal habeas, you can bring record-based claims
· But can’t make claim in federal court if 
· 2. Failure to raise the claim on appeal
· 3. Claim raised and rejected on appeal
· Federal court will still look at this kind of claim, because it is a procedural bar based on a decision made on the merits
· Federal court reviews the “first” rejection
· First claim was raised properly on the merits
· 4. Claim was untimely in state court
· 5. Waltreus
· 6. Dixon
· Exceptions to the state procedural bar rule where the federal court will review the denied state habeas petition because the procedural bar is not independent or adequate
· 1. State procedural rule is dependent/wrapped up on federal law
· Hypo: CA makes law that all habeas corpus claims must be based on federal law, thus federal court has to look to federal law to determine the procedural bar
· Hypo: Claim is untimely in state court and it is not justified by being a fundamental constitutional error, requires state court to look at federal law
· Not common
· 2. Procedural rule is inadequate
· Was the procedural bar applied by the state court foreseeable to the petitioner at time she filed the petition
· Should the client have known that this rule exists and that it would be applied to her if she 
· Was there a way for client to avoid it if she had known about the law
· Or is there no way to know when the rule will be applied? Randomly applied?
· To qualify as an adequate procedural ground to bar federal habeas review, a state rule must be firmly established and regularly followed
· A discretionary state procedural rule can serve as an adequate ground to bar federal habeas review
· A rule can be firmly established and regularly followed even if the appropriate exercise of discretion may permit consideration of a federal claim in some cases but not others
· Walker: When a petitioner files an amended habeas petition with the California Supreme Court five years after his conviction is finalized, and does not provide an explanation for his failure to assert the claims until nearly five years after his conviction became final, and the federal district court rejects the petition based on the CASC timebar rejection, the petition was correctly rejected because the California timebar of habeas petitions is firmly established and regularly followed
· California's time rule, although discretionary, meets the “firmly established” criterion because a trilogy of California SC cases instruct petitioners to allege with specificity the absence of substantial delay, good cause for delay, or eligibility for one of four exceptions to the time bar
· California’s timebar rule is also regularly followed, with the SC issuing hundreds of habeas denials on those grounds
· A discretionary rule ought not be disregarded automatically upon a showing of seeming inconsistencies
· Discretion enables a court to home in on case-specific considerations and to avoid the harsh results that sometimes attend consistent application of an unyielding rule
Federal Merit Review of State Habeas Denials
Important to note that in a federal merit review of state habeas denials, unlike in state habeas where the main event of analysis is the trial, the main event here is the state habeas process
· Federal habeas court focuses on the claims of errors of the state habeas corpus in relation to the underlying claim
· Not “The trial claim was improperly decided” but rather “The state habeas corpus trial improperly looked at my trial IAC claim”
· Federal judges will have to affirm decisions that they disagree with
As amended by AEDPA, 28 U.S.C. § 2254 sets several limits on the power of a federal court to grant an application for a writ of habeas corpus on behalf of a state prisoner
Section 2254(a) permits a federal court to review only those petitions alleging that a person is in state custody in violation of the Constitution
· Merits tethered to a constitutional violation, not some congressional act
· Finality vs. 2254(a)
· Must show that there was a constitutional violation and that it mattered/was prejudicial
· Built in standards of individual claims raised on appeal (IAC, Brady, Napue)
· If no built in standard, question is did the constitutional violation have a substantial and injurious effect on the jury’s verdict
· Something less than preponderance, somewhere around reasonable probability
Sections 2254(b) and (c) provide that a federal court may not grant such applications unless, with certain exceptions, the applicant has exhausted state remedies
Section 2254(d) provides that “an application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of a state court shall not be granted with respect to any claim that was adjudicated on the merits in State court proceedings”
· This obstacle to 2254(a) de novo review is where most federal petitions stop
· Always first ask if 2254(d) even applies, when the state court denied relief on the merits and not just procedurally
· Shall not be granted
· Not “shall not be heard”
· Can file petition and force a judge to hear it and go through the whole process up until court granting relief
· Does not bar engaging in federal habeas litigation
· Important, because a lot can happen during that time such as new evidence
· Any claim that was adjudicated on the merits
· Procedural vs. merits adjudications
· A summary denial is considered an adjudication on the merits
· The Look Through Doctrine provides that if the CSC issues a summary denial but a prior state court decision from a lower court denied with reasoning, the federal court will “look through” the CSC’s summary denial and address the reasoned decision of the lower court 
· The way federal courts look at this makes it seems as though original state jurisdiction does not exist in each state court
· Identifying operative state-court decision
· If reasoning given in the CSC denial, that’s what the federal court will look at
· If there was a summary denial, or a denial on the merits with procedural defaults, look if there was a lower court opinion addressing these same claims
· Don’t need to go through every hypothetical pillar
· CSC’s silence is deemed to be a consent of what the lower court did, even though there is original jurisdiction
· Doesn’t apply if there was only one filing, or there was no prior lower court petition
· Need to go through every hypothetical pillar
If  § 2254(d) applies and the federal court is prevented from granting federal habeas relief because the habeas claim was adjudicated on the merits in the state court, there are two exceptions allowing for federal adjudication of the claim de novo
· 1. § 2254(d)(1) The state habeas adjudication resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established federal law, as determined by SCOTUS
· Contrary to
· If the state court applies a rule that contradicts the governing law set forth in SCOTUS cases
· Hypo: Court applying too high of a standard for an IAC claim contrary to Strickland materiality standard
· Unreasonable application of
· If state court either (1) correctly identifies the governing rule but then applies it to a new set of facts in a way that is objectively unreasonable
· No reasonable judge would have denied the petition like the state judges did
· If summary denial with no look through available, have to disprove every single possible hypothetical the judges might have relied on
· Tell a good story
· Or (2) extends or fails to extend a clearly established legal principle to a new context in a way that is objectively reasonable
· Clearly established federal law (CEFL)
· CEFL means SCOTUS precedent at the time state court issued their habeas ruling that says the petitioner should win
· SCOTUS can’t make up new law if there has already been adjudication on the merits
· The SCOTUS precedent had to have existed at the time the state court adjudicated the claim
· Different than SCOTUS announcing a new law in a non-habeas case that is applied retroactively (which is the exception for SCOTUS rulings) which would give the petitioner a new claim that must be taken to the state court to be exhausted
· If 2254(d) doesn’t apply, then the court can make new precedent that grants relief
· It must be “clear” that state court should have applied precedent to the facts of the claim
· Federal habeas corpus review under § 2254(d)(1) is limited to the record that was before the state court that adjudicated the claim on the merits
· The language of the statute is backwards-looking, focusing on what a state court knew and did at the time its decision was rendered
· It would be contrary to the purpose of exhaustion to allow a petitioner to overcome an adverse state-court decision with new evidence introduced in a federal habeas court and reviewed by that court in the first instance effectively de novo
· All about protecting and respecting state rights
· Federal habeas review under AEDPA puts state habeas corpus in the hands of the state
· Cullen v. Pinholster: When a petitioner includes in his federal habeas corpus petition new evidence that was not in the record of the state habeas petition (two psychiatrists), although the claims were exhausted in state court, consideration of the new evidence was in error under § 2254(d)(1) because federal review of a state prisoner’s habeas corpus petition is limited to the record that was before the state court that adjudicated the claim on the merits
· Before Pinholster, you could get a hearing even if 2254(d) applies and only at the end decide if no granting relief
· Now Pinholster says the federal court can’t consider anything it finds in the evidentiary hearing that was not on the state court record, so federal courts now say that the first thing you have to do if 2254(d) applies is show whether the state court unreasonably applied SCOTUS law otherwise evidentiary hearing will be denied
· Federal courts don’t have to do it this way, and some allow for hearing despite not being able to consider any of the newly-discovered evidence
· 2. § 2254(d)(2) The state habeas adjudication resulted in a decision that was based on an unreasonable determination of the facts in light of the evidence presented in the state court proceeding
· Unreasonable determination is an intrinsic review
· Not reliant on new evidence presented in federal court
· A federal court conducting this kind of intrinsic review must be particularly deferential to the state court
· A federal court may not second-guess a state court's fact-finding process unless, after review of the state-court record, it determines that the state court was not merely wrong, but actually unreasonable
· There are five main ways that a federal court can find that the state habeas denial was an unreasonable determination, that would lift the 2254(d) block and impediment to relief thus the federal court can review de novo in federal court to determine 2254(a) violation of constitution
· 1. The State court should have made a finding of fact but neglected to do so
· Hypo: IAC claim, but court never looks at whether trial counsel’s performance fell below the norm by not looking at the norm
· 2. State court makes factfinding but does so under a misapprehension of the correct legal standard
· Hypo: Juror misconduct where juror talked to a third party, flipping burden to government to show the contact wasn’t prejudicial, but court keeps the burden on the defendant
· Hypo: Using wrong prejudice standard on a certain type of claim
· 3. Plain mistakes or misapprehensions of the record when making the factfinding
· 4. The factfinding process is defective
· 1. Discrediting evidence absent an evidentiary hearing
· In order to make credibility findings, court has to hear deuling and competing evidence and make a finding, can’t just say that the witness isn’t credible
· 2. Requiring “proof” at the pleading stage in the petition
· If habeas court says that before OSC, that is unreasonable, because there has been no case in which petitioner can prove her claims
· Until OSC, all you have are allegations that are presumed true
· 3. Denial of claim entailed resolution of factual dispute, but no evidentiary hearing
· Hypo: AG raises a counter to the petition, but petitioner is not given a chance at a hearing to argue her side
· At pleading, it is improper to make factual rulings rather there is only ability to say there is no prima facie case
· With summary denial, assume its on merits, look at (d)(1) to knock down every hypothetical reason, and if you can’t then lose (d)(1)
· But under (d)(2)
· 1. Did the warden in their informal briefing raise material facts?
· CSC must have been addressing Warden’s argument, and doing so without OSC is unreasonable
· 2. Did the AG argue that certain items of evidence are not credible?
· 3. Has the Warden argued petitioner failed to “prove” the case in court?
· 4. Does claim hinge on credibility of declarants?
· Can argue that only way to deny was to make credibility ruling, which is unreasonable without hearing
· 5. Where the State court has before it, but ignores, evidence that is highly probative and central to the petitioner’s claims
· In considering a claim regarding the failure to consider and weigh relevant evidence that was properly presented to the state courts and made part of the state-court record, a federal appellate court is mindful that the state courts are not required to address every jot and tittle of proof suggested to them, nor need they make detailed findings addressing all the evidence before them
· To fatally undermine the state fact-finding process, and render the resulting finding unreasonable, the overlooked or ignored evidence must be highly probative and central to a petitioner's claim
· In other words, the evidence in question must be sufficient to support the petitioner's claim when considered in the context of the full record bearing on the issue presented in the habeas petition
· Taylor v. Maddox: When petitioner claims that his confession was coerced, and the suppression hearing comes down to a swearing contest that the judge takes the officer’s side, but the trial court failed to consider or even acknowledge the attorney’s testimony which substantially corroborated the petitioner’s version of events, including specific details, the attorney’s highly probative testimony (call made at first opportunity, consistent story) casts serious doubt on the state-court fact-finding process and compels the conclusion that the state-court decision were based on an unreasonable determination of the facts
· If court said “We heard the attorney’s testimony, but we didn’t believe him,” there would be no claim here
· Credibility determinations are very hard to overcome
· First one is about not making a finding of fact, this fifth one is making a finding of fact but it is incomplete
· Must be a really important incomplete
· Petitioner can argue for (d)(1), (d)(2), or both to lift the 2254(d) block
· Doesn’t automatically get relief, still need to go through 2254(a)
· Always ask first if 2254(d) block to 2254(a) applies
Once the petitioner gets to the point where the federal court can review de novo under 2254(a), the petitioner must make a substantive claim for a constitutional violation in his imprisonment
· 1. State misconduct (Brady, false evidence, false confessions)
· 2. IAC (Strickland)
· 3. Claims of racial discrimination (Batson claim of jury selection based on race/gender, systematic issues)
· 4. False and involuntary confessions
· Confessions are profoundly prejudicial at all stages of the proceeding
· About a quarter of DNA conviction exonerations had a confession
· Challenging a confession as involuntary
· Due process 14th Am violation
· Whether,
· (1) considering the totality of the circumstances,
· Look at all circumstances of the interrogation
· When he was brought in, where it took place, how the interrogation room looked
· Circumstances of the client
· Age, education, mental status, how many times they have been through this process
· Not a reasonable person standard
· (2) government obtained the statement by physical or psychological coercion or by improper inducement so that
· Requires state action
· Not just that some mentally ill person walks up to the police and confesses
· Interrogator who interrogates in otherwise constitutionally approved way, but has knowledge of a person’s disfunction, is improper inducement
· (3) the suspect’s will was overborne
· Structural error?
· Structural rights are so basic that they are essential to a fair trial
· If not structural, it is a harmless error, so the violation doesn’t necessarily mean an unfair trial
· Arizona v. Fulminante: The admission of a confession is a trial error, similar in both degree and kind to the erroneous admission of other types of evidence
· Need to show prejudice that had a substantial and injurious impact on the jury
· Pretty easy to do because confessions are so impactful, unless there is other very substantially incriminating evidence such as the defendant on tape doing it
· Whether a confession is voluntary is determined under the totality of the circumstances, which include: the crucial element of police coercion; the length of the interrogation; its location; its continuity; and a defendant's maturity; education; physical condition; and mental health
· Taylor v. Maddox: When a 16-year-old boy is interrogated for roughly three hours in the middle of the night without an attorney or parent, and had never been charged with a crime before, he was given no food, break, or water, was denied requests to speak with his mother or attorney, that the officers made threatening gestures and made grim diagrams, the petitioner’s will was overborne and the confession was not voluntary
· Besides a contradicted and inconclusive hearsay statement by a witness, the only evidence the prosecution presented was the confession, thus admission of the tape was not harmless error
· In determining whether an error is harmless, an appellate court does not examine whether there was sufficient evidence to support the conviction in the absence of the constitutional error, rather, it determines whether the error had a substantial and injurious effect or influence on the jury verdict
· 5. Innocence (substantive and procedural)
· In state court you can get relief on innocence claims
· In federal court, innocence does not implicate the constitution, but can get through procedural impediments
· If you’ve found innocence in federal, go back to state court if they have actual innocence as way to get relief and say you have a new claim that hasn’t been exhausted
· Also overcomes procedural bar
· Claims of actual innocence based on newly discovered evidence have never been held to state a ground for federal habeas relief absent an independent constitutional violation occurring in the underlying state criminal proceeding
· This rule is grounded in the principle that federal habeas courts sit to ensure that individuals are not imprisoned in violation of the Constitution -- not to correct errors of fact
· Federal courts are not forums in which to relitigate state trials
· Few rulings would be more disruptive of the federal system than to provide for federal habeas review of freestanding claims of actual innocence
· Herrera v. Collins: Petitioner is not entitled to habeas relief because he does not seek excusal of a procedural error so that he may bring an independent constitutional claim challenging his conviction or sentence, but rather argues that he is entitled to habeas relief because newly discovered evidence shows that his conviction is factually incorrect
· We may assume, for the sake of argument in deciding this case, that in a capital case a truly persuasive demonstration of "actual innocence" made after trial would render the execution of a defendant unconstitutional, and warrant federal habeas relief if there were no state avenue open to process such a claim
· But because of the very disruptive effect that entertaining claims of actual innocence would have on the need for finality in capital cases, and the enormous burden that having to retry cases based on often stale evidence would place on the States, the threshold showing for such an assumed right would necessarily be extraordinarily high, and the showing made by petitioner in this case falls far short of any such threshold
· A claim of "actual innocence" is not itself a constitutional claim, but instead a gateway through which a habeas petitioner may pass to have his otherwise barred constitutional claim considered on the merits
· Gateway innocence: if you can show that you are actually innocent, petitioner can (1) overcome the 1-year SOL, (2) hearing on merits of procedurally defaulted claims (cause & prejudice), or (3) file second or successive petitions
· Standards
· Overcoming 1-year SOL and procedurally-defaulted claims
· More likely than not that no reasonable juror would have found petitioner guilty beyond a reasonable doubt
· Needs every juror
· Second or successive petitions after failing in federal court once
· Facts underlying the claim would be sufficient to establish by clear and convincing (~67%) evidence that no reasonable factfinder would have found the applicant guilty
· New evidence could not have been found earlier
· Petitioner needs to show innocence in the post-answer briefing
· After answer that alleges procedural impediment, court holds an evidentiary hearing to show innocence, which if federal court finds innocence, can consider habeas for constitutional violation
· If show innocence, federal court might try to find a reason to grant habeas relief on other grounds, or petitioner goes back to state court where you can get relief on innocence
