First Amendment Outline
The Speech clause: “Congress shall make no law…abridging the freedom of speech . . .”
Some Doctrinal points
· Facial v. as-applied challenges
· *State action requirement
· Incorporation to states of the 1st Amdt through the 14th amdt
Abrams v. US (1919)    Turning Point for 1A → famous dissent by Holmes 
· Abrams convicted for violating Espionage Act. Printed leaflets denouncing US’ decision to send troops to Russia/WWI. Found unlawful bc it involved the spreading of language meant to incite resistance to the war.
· Holmes Dissent: The Marketplace for Ideas / Search for Truth
· “the ultimate good desired is better reached by free trade in ideas – that the best test of truth is the power of the thought to get itself accepted in the competition of the market.”
Whitney v. CA (1927) 
· Whitney in Communist Party, prosecuted for violating the CCSA after organizing a Communist Convention. 
· Issue: Whether a state law prohibiting syndicalism violates the 1st and 14th Amendments.
· No. Freedom of speech is not absolute. 
· Brandeis in Whitney: 
· Self-Expression and Self-Govt
· The Remedy for Bad Speech is More Speech
*Theories for the First Amendment:
1. *Truth - search for it
2. *Self-government - essential to representative government. 
3. *Autonomy - values of individual liberty, autonomy, and self-fulfillment 
4. Negative theories - a distrust of the ability of govt to make the nec distinctions bw truth and falsity. 
5. Eclectic theories - combination of the above
THREE PRIMARY THEORIES FOR THE FIRST AMENDMENT
1. The Search for Truth & The Marketplace of Ideas
· Arguments
· Holmes: Ultimate good is reached by free trade of ideas. 
· Milton: “Let truth and Falsehood grapple…”  
· John Stuart Mill: What ppl think is true might be wrong! Way to find out: let ppl talk freely. 
· Brandies in Whitney: Speaking will get us to the truth/political truth. More speech = the answer
· Some challenges to this theory
· How do we decide what the truth is? Who is the decider? What are the metrics
· Do we treat lies or misleading things differently than the truth? And when?
· What about art or dance? [Are they true? There is no truth or falsity]
· What happens when misinformation gets out??
· How do we reign it back in? Ppl usually believe the first thing they hear, rather than the second! Thus, free speech can’t always remedy lies
· How to manage competing values?
2. Self-Government & Public Discourse
· Primary purpose of the 1A: the facilitation of self-govt
· We saw this before from Brandeis in Whitney → ppl need to get educated and involved
· Also improves policy making!
· Also allow for political change and dissent  [Allows ppl to invest and believe in the govt]
· Prevents abuse of power;  Safety valve for dissent;  Lends a legitimacy to the govt
· Challenges to this theory
· How do we draw the line, what speech is relevant for self-govt, and what isn’t?
· Narrow: Political speech only?
· How does art, commercial advertising, etc. fit in?
· Public Discourse → better to think of it this way?
· Ppl having a dialogue instead of a monologue
· But is this also too narrow?   [Cultural discourse instead of public/political discourse?]
· Helps enable citizens of a democracy
3. Self-Expression and Autonomy
· Brandeis in Whitney
· “The freedom to think as you will, and speak as you think”
· What are some challenges?
· Doesn’t tell us where to draw lines
· What if we have two speakers who want to express themselves?? Who’s expression prevails?
· What counts as expression??
· What is speech for purposes of the 1A?
I. SPEECH   
· Issue: Is it speech covered by the 1A?
· Obviously - written and spoken words are speech. But not nec. always for the 1A
· Speech v. Not Speech Examples:
· Speech:
· Images and videos
· Encyclopedia of Mushrooms; Abstract Art; Duchamp’s Urinal
· Burning Draft Card; Burning Flag
· Black Armbands
· Sit-ins; Protests; Parades
· Not Speech:
· Navigation Charts; Accounting Books; Funeral
· Legal Advice; Medical Advice
· Urinal; Vacuum Cleaner
· Instructions for Product
· When does conduct/actions constitute speech?
· Example: Urinal: If you turn it upside down is it speech? → It is a famous piece of art
· What is the DIFFERENCE?  → Context! Intent to have a meaning. How ppl react to it
· Theories help differentiate?
· Self-govt: No
· Truth: narrow: not really - broad: yes, can be adding to marketplace of ideas
· Self-expression: yes, probably
Product v. Speech
Winter v. G.P. Putnam’s Sons    
· Mushroom Encycl. case. Ps brought suit on theories of products liability and negligence. 
· 1A protects ideas + expressions in books and a publisher will not be held liable for those ideas and expressions. 
· Mushroom encyclopedias are more like Shakespeare → sparks conversation. 
· Free expression is much more valuable than putting a product on the market. 
· → they don’t want to chill or inhibit speech by allowing strict liability!
· A publisher does not have a duty to investigate the accuracy of the contents of books it publishes.
Conduct
US v. O’Brien  
· O’Brien burned draft card. Charged for violating an act that made it a crime for a person to forge, alter, knowingly destroy, knowingly mutilate, or in any manner change a registration certificate.
· Was it speech recognized for the 1A?
· Crt: begrudgingly says it is, and it was clear that he meant it to pass along a message
· He burnt it to influence others to reevaluate position on draft/war
· 1.) Search for truth: yes  2.) Self-govt: yes, very political  3.) Self-expression: yes
· Crt highlights: “We cannot accept the view that an apparently limitless variety of conduct can be labeled ‘speech’ whenever the person engaging in the conduct intends thereby to express an idea.”    
· Both Facial and As-applied Challenges brought up here
· If it is limiting speech, how do we decide how to regulate it?
· *TEST: Government may regulate conduct in a manner that also restricts expression where: 
· 1.) it furthers an important or substantial governmental interest;
· 2.) the governmental interest is unrelated to the suppression of free expression; and
· 3.) the incidental restriction on alleged 1st A freedoms is no greater than is essential to the furtherance of that interest
· 1. Important or Substantial Gov’t Interests: Raising armies, Proof of registration, Facilitates communication w/   .        draft board, Reminds ppl they have to notify board if move      → all satisfy
· 2. Is regulation restricting speech or something else? 1965 version added: knowingly destroy or mutilate cards
· Clearly focused on speech, BUT Crt didn’t want to look behind the plain language of the text [to leg. intent] if it is clearly not regulating speech on its face.   → Crt saw it as regulating conduct
· 3. Is the restriction no greater than what is essential?
· He had other ways to object to the draft without burning this card. 
· Conclusion: Burning of draft card was covered by 1A, but not fully protected. 
ANALYSIS for Expressive Conduct/ Symbolic Speech:
· Is it Speech Covered by the 1A? 
· If no, no 1A issue
· If yes: Is the govt regulation related to Speech?
· If no: O’Brien Test Applies: 1. Substantial/Legitimate Interest + 2. No greater than essential to further interest [intermediate scrutiny]
· If yes: Fulla 1a Protection [heightened/strict scrutiny] UNLESS exception/lower value applies
Flag Cases
Spence v. Washington  
· Spence displayed US flag from window of apt w. peace symbol in removable tape. Convicted under statute forbidding exhibition of a US flag to with superimposed figures, symbols, or other extraneous material. 
· Reversed bc as applied to appellant’s activity the statute impermissibly infringed protected expression. 
· Important: it was his flag, not govt. He displayed it on private property. There was no proof of any risk of breach of peace. This was a form of communication. 
· 1. Is the alteration and upside hanging of flag speech?
· Yes! → meets ALL three theories
· Spence SPEECH TEST:    [Could also be used to determine whether a product is also speech]
· 1) The speaker has a particularized message to convey, and
· 2) The listeners/audience would likely understand that message
· Important considerations:  context + community norms
· 2. O’Brien test does not apply bc the governmental interests were speech related.
· If interest = “breach of peace,” WOULD have been O’Brien test. BUT no ev of breach. So only restricting speech.
· NOW: Douglas’s concurrene is followed → Incitement is not enough to justify restricting speech
Texas v. Johnson         Extends Spence holding
· Johnson burned an American flag during a political demonstration. Charged with desecration of a venerated object in violation of state statute.
· Test: Act instead of words.  
· Start with Expressive Conduct/ Symbolic Speech Analysis [above]
· *If State’s asserted interest is simply not implicated on the facts, the interest drops out of the picture. 
· Here,   1. Interest: preventing breach of peace → N/A as no disturbance of peace occurred/threatened to occur.
· 2. Interest: preserving flag as a symbol of nationhood/unity
· Is related to the suppression of expression, thus, O’Brien does not apply
· Strict scrutiny applied → The principle that the govt cannot prohibit expression it disagrees with does not depend on the particular method by which one seeks to express an idea. It would thus be inconsistent to hold that an individual can constitutionally express disagreement with a political viewpoint in any way except flag burning. Thus, D’s conviction for burning the flag as a means of political expression can’t be supported by 1A.
· Dssnt: govt owns meaning/flag. Burning = devaluing/misappropriation. Are other ways to make this message. 
HYPO: Taking down of confederate statute?
· O’Brien would be applied if charged for vandalism bc regulating conduct not speech. 
Hurley v. Irish-American Gay, Lesbian
· Rule: A state may not require a private group of citizens to include in a parade a group whose message the organizers do not wish to promote. → one who chooses to speak may also decide what not to say.
· St. patty’s day parade case. GLIB denied an opp to march in the parade by the Council. GLIB alleged violations of a MS law prohibiting discrim against sexual orientation in places of public accommodation. Trial court ordered the Council to include GLIB, Sup Crt of MS affirmed. 
· Q: is the parade speech? It may meet Spence test, bc are conveying something and are ppl spectating/perceive 
· Parade organizer are like curators: Choosing what art/groups to show, and which to not
· Hurley’s Approach to Speech test:
· “[A] narrow, succinct articulable message is not a condition of constitutional protection, which if confined to expressions conveying a “particularized message,” would never reach the unquestionably shielded painting of Jackson Pollock, music of Arnold Schoenberg, or Jabberwocky verse by Lewis Carroll.”
· Prof: parade doesn’t seem like it generates convo or that orgs tried to create discourse. Thinks crt fudged here about the speech/message thing. But if court made them include GLIB, then KKK/others would want to be included. [KKK is not protected by pub accom statute]... regardless, slippery slope. 
· Self-expression? → yes this works. But then we have a problem of where we draw a line.
· *Dif here from previous cases → compelled speech
II.   EXCEPTIONS to the First Amendment
· “There are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any constitutional problem” Chaplinsky
· These categories include:
· “These include the lewd and obscene, the profane, the [libelous], and the [insulting] or ‘fighting words” Chaplinsky
· *Exceptions to 1A coverage:
· Fighting Words
· Incitement
· Crime-Facilitating Speech? 
· True Threats
· Obscenity
· Child Pornography
· False or Misleading advertising
· Advertising about illegal activities
· Are covered by 1A [speech]
· Lies, Defamation, Pornography, Hate speech, Animal cruelty
A.   FIGHTING WORDS
Chaplinsky v. New Hampshire 
· Chaplinsky was distributing religious literature on a st. After a disturbance occurred, called the Marshall a “goddamn racketeer” and a “fascist.” Was convicted for violating law prohibiting speech directed at a person on public streets that derides, offends or annoys others. C appealed arguing violated 1A, void for vagueness.
· Hold: Even under the broadest reading of the 1A, the freedom of speech cannot be said to be absolute. Punishment of certain narrow categories of speech has never been questioned under the Constitution. These categories included lewd and obscene, profane, and libelous speech, as well as insulting speech or “fighting words”—those that, by their very utterance, inflict injury or tend to incite an immediate breach of the peace. This type of speech has very little social value, and thus makes no contribution to the marketplace of ideas protected by the 1A. C’s words directed to the Marshal fell into this category. Thus, the NH statute prohibiting them does not violate the 1A. Affirmed.
· Using the “public discourse” theory of the 1A helps us kind of see why they drew a line.  
· maybe bc the words were so combative others weren’t hearing the message 
· Chaplinsky is the LAST time the sup crt heard a fighting words case!!
· It’s fair to say that it sits on somewhat shaky grounds now
· B.  INCITEMENT
· Definition → Incitement = encouraging others to commit crimes, particularly violence
· Comparison to Inchoate Crimes [attempt, conspiracy, solicitation]
· The Statutes in Whitney and Brandenburg
· Whitney CA “Criminal Syndicalism” Act  [OVERTURNED] 
· Brandenburg OH “Criminal Syndicalism” Act [not ok either]
Brandenburg v. Ohio 
· Brandenburg, a KKK leader, convicted under criminal syndicalism Act. B recorded in Klan regalia at rally, burning a cross and uttering speech that was derogatory to blacks and Jews. 
· Words: “... if our President/Congress/Supreme Court, continue to suppress the Caucasian race, it’s possible that there might have to be some revengeance taken. We are marching on Congress July the 4th, 400,000 strong.”
· *Brandenburg TEST broken down
· First Amendment protects against alleged incitement unless:
· 1) Directed at inciting or producing imminent lawless action AND
· 2) Is likely to incite or produce such action 
· Hold: Can’t stop advocacy of violence! The mere abstract teaching of a need to resort to force or violence is upheld as protected by the 1A bc this activity is dif from preparing a grp for violent action & encouraging it to commit that imminent action. A statute that does not distinguish between mere advocacy from actual incitement of imminent lawless action violates the 1A bc it is over-inclusive. 
Hess v. Indiana
· Rule: Speech that advocates illegal activity or the use of force is protected under the 1A unless it is both intended and likely to provoke imminent illegal activity.
· Facts: Hess with protestors yelled “We’ll take the fucking street later.” 
· First Amendment protects against alleged incitement unless:
· 1) Directed at inciting or producing imminent lawless action [here said later, so not imminent] AND
· 2) Is likely to incite or produce such action   [here, there was no action]
· → So Sup Crt says no, this is not an incitement case
· Reas: Our decision in Brandenburg clearly establishes that the constitution forbids state punishment of speech that advocates unlawful activity unless, under the circs, the speech at issue will have the probable effect of provoking others into immediately or inevitably embarking on a course of illegal conduct.
C.  Is CRIME-FACILITATING SPEECH an Exception to the 1A?    [not really clear]
Holder v. Humanitarian Law Project
· Rule: A fed law that prohibits individuals and groups from giving “material support” to certain foreign orgs designated as engaging in terrorist activities does not violate the 1A.
· Facts: Ps sought to provide training, edu, and other resources to 2 designated terrorist groups. 
· Key points: This is a content-based speech restriction. As so, it should be subject to strict scrutiny. But the majority seems to do something less than that.  
· Dissent, Breyer: 
· I have no idea what is going on here. Even with lesser scrutiny, this wouldn’t stand. The majority is criminalizing pure speech activity. In the heartland of self-govt, political discourse. 
· Talks about underinclusiveness of the law: Ps can associate with terrorists orgs, meet w them, provide independence advocacy for them. Even post all the advice they want to give them on the internet!
· Also, possibly overinclusive: prohibits stuff that wouldn’t facilitate terrorist activities
· There’s something funny about how the majority analyzes this, and Breyer points it out. It doesn’t fit into any of the exemptions, but it is still deemed constitutional. 
D.  TRUE THREATS   
· Note: Threats are covered by 1A, true threats are not
· Definition: ‘True threats’ encompass those statements where the speaker means to communicate a serious expression of an intent to commit an act of unlawful violence to a particular individual or group of individuals. The speaker need not actually intend to carry out the threat. Virginia v. Black  It does not include just saying something negligently. Elonis (9th Cir.)
· Why is this an exception?
· A prohibition on true threats protects individuals from the fear of violence and the disruption that fear engenders, in addition to protecting people from the possibility that the threatened violence will occur. 
Watts v. US
· Rule: The 1A protects political hyperbole that includes a threatening statement against the US president.
· Facts: Watts drafted to Vietnam War, attended rally to denounce US’ involvement. W said he wouldn’t go and threatened that, “if the military forced a gun into his hands, the 1st person he would shoot would be the pres.” 
· Watts convicted for violating statute: illegal to willfully threaten the president. 
· Reas: While the 1A doesn’t protect an actual threat against prez, 1A protects political hyperbole that includes a threatening statement against prez. When a threat involves pure speech in the form of verbal communication, govt must prove that the utterance is an actual threat. The 1A is intended to protect debate and allow for all forms of political opinions, even those that are harshly critical of the pres. Thus, even if a threatening stmnt is made, govt’s ability to restrict the stmnt depends on the political context in which it was made. Here, as part of this protest and in the context of his political denouncement, Watts made a conditional statement. Watts’s statement not an actual threat just spiteful expression of political opinion. conviction reversed.
· Analysis:
· 1. Is the law regulating speech or conduct?
· Speech, or both would be correct. Does it regulate conduct? Not solely 
· 2. Does O’Brien apply?  No, bc not directed at conduct, not a conduct case
· 3. Is the law content-based or content-neutral restriction? → Content-based
· Content-based: in order to figure out whether someone violated law or not, need to look  at content of their speech. Gets strict scrutiny
· Content-neutral: no content needed
· Court: threat here was not a violation of this statute bc:  was political-hyperbole, AND conditional.
NAACP v. Claiborne Hardware
· Rule: Govt has no right to prohibit peaceful political activity designed to effectuate rts guaranteed by Const.
· Facts: boycotts of white merchants in the county, merchants refused to integrate their stores. The demands of the orgs were nec and reas [court said: unquestionably legit]. During this time, potential threats were made. 
· Question: whether Ebers made true threats not protected? Statements argued as true threats:
· Sheriffs can’t sleep with violators at night
· If we catch any of you going in them racist stores, we’re gonna break your damn neck.
· There was some violence: thrown brick, shots fired in air, garden destroyed. 
· Does this rise to the level of incitement or true threats to the point that it would be excepted from 1A?
· “Strong and effective extemporaneous rhetoric cannot be nicely channeled in purely dulcet phrases. An advocate must be free to stimulate his audience with spontaneous and emotional appeals for unity and action in a common cause. When such appeals do not incite lawless action, they must be regarded as protected speech. To rule otherwise would ignore the “profound national commitment” that “debate on public issues should be uninhibited, robust, and wide-open.”     (( This is routinely repeated in 1A cases ))
· What are some things that indicate that his language should not be categorized as a true threat?
· 1. Giving a political speech     2. Conditional language
· 3. Timing of violence, did not directly follow. 
· 4. Directed at a general group of ppl, not identifiable person/ppl. 
· 5. “We’re gonna break your damn necks” no one thinks serious - hyperbole. No particular actor. 
· Meet incitement exception?    → Crt: NO, not imminent action, conditional, no violence immediately after. 
· Hold: The boycott here is a form of non-violent speech that is entitled to 1A protection. Goals: to effectuate social equality already guaranteed by 14A. Even though the Ds used social ostracism to coerce individuals to join the boycott, the threat is not sufficient to overcome the 1A protections.
Virginia v. Black     [statute too broad, broad stroke arg]
· Rule: A statute is unconst if it both bans cross burning done with the intent to intimidate and states that the act of burning a cross is itself prima facie evidence of the intent to intimidate.
· 2 sep sets of Ds [both charged under same statute but dif fact patterns]

· Black: holds KKK rally, burn a cross. Those who saw it but not in attendance found it v disturbing
· 2 kids burned a cross in neighbor's lawns in retaliation of complaining 
· Hold: A statute that simply bans cross burning done w the intent to intimidate does not violate 1A. A state is w.i rights to ban a form of intimidation that is likely to make someone fear bodily harm. However, cross burning is not always used to intimidate. Here, the prima facie ev of intent to intimidate provision makes the statute unconstitutionally overbroad. Bc of this provision, there is no attempt to distinguish bw cross burning performed with the intent to intimidate and cross burning performed for some other purpose. The prima-facie-ev provision chills const protected speech and renders statute unconst on its face.
· Poll: Is cross burning speech covered by 1A?  → Yes
· Does this cross burning statute fall under the O’Brien test?
· Statute is directed at speech, bc directed at a communication by one intended to be perceived by another [intimidation]. Thus, O’Brien does NOT apply. 
· Thus, should get robust 1A scrutiny, unless exception applies [here, true threat?]
· Court tends to throw out threats from a political discussion or discourse. 
· Even though hateful, protected by the 1A.
· Issue: presumption of it being threatening. This goes too far. Not all cross-burning qualifies as a true threat.
*True Threats Considerations:
· Context:  Political advocacy/speech?  - Nature of audience and their reaction [jst venting to therapist?]
· Intent of Speaker
· Are target of threat and audience the same?
· How would a reasonable listener understand the message?
· Nature of the message:   Conditional?    Hypothetical?    Or Direct & imminent?
· Breathing room → Especially for “extemporaneous rhetoric” and advocacy
E.  OBSCENITY
· Lewd and obscene a recognized category not covered by 1A in Chaplinsky
· Before Miller what we knew: Obscenity is a categorical exception; Not all sexual content is obscene
· Why is obscenity not covered by the 1A?
· Doesn’t really add value to the community. Most people can agree that it is not proper.
· Obscenity may degrade society and have bad effects
· Effect quality of life in some way, may lead to a possible increase in sex crimes, etc.
Miller v. CA
· TEST: Obscene if avg person, applying community standards, finds that taken as a whole the work:
· 1. Appeals to prurient interest
· 2. Depicts/describes sexual conduct
· 3. in a patently offensive way AND
· 4. Lacks serious literary, artistic, political, or scientific value [analyzed dif than first 3; not based on community standards. Reas person standard [obj], national, much outside ev can come in]
· Prurient: “Itching; longing; uneasy with desire or longing; of persons, having itching, morbid, or lascivious longings; of desire, curiosity, or propensity, lewd. (Perhaps outside norms of comm. values)
· Community standards: “It is neither realistic nor const.ly sound to read 1A as requiring that the ppl of MN or MS accept public depiction of conduct found tolerable in LV or NY.  Ppl in dif States vary in tastes and attitudes, and this diversity is not to be strangled by the absolutism of imposed uniformity.”
· Lots of weight on FOURTH factor bc first 3 very vague/grey areas/lack predictability with first 3. 
· Facts: Miller conducted a mass-mailing campaign advertising the sale of obscene books by sending mailings depicting sexual acts to unwilling recipients.
· Issue: Does a mass mailing depicting sexual acts constitute obscenity unprotected by the 1A?
· Hold: Yes. States have a legit interest in prohibiting the distribution of mass mailings depicting sexual acts to unwilling recipients bc of the high risk that these materials are offensive. The permissible scope of state obscenity regulations must be confined to works which depict or describe sexual conduct. The conduct must be specifically defined by state law, as written or authoritatively construed. At a min, depictions of sexual conduct must have serious literary, artistic, political, or scientific value to merit 1A protection. 
Paris Adult Theatre v. Slaton 
· Petitioners were prosecuted for screening 2 hardcore porn films under a statute similar to the one in Miller. The theater owners argued that, even if the govt could prohibit the display of obscenity to unconsenting adults and children, it couldn’t constitutionally prohibit the display of obscenity to consenting adults, like those who paid money to watch their films. Crt disagreed. 
· The interest of the public in the quality of life and the total community environment, the tone of commerce in the great city centers, and, possibly, the public safety itself. [Research suggests] there is at least an arguable correlation bw obscene material and crime. 
· One reason obscenity prosecutions have slowed to a trickle is how difficult it can be these days getting a jury to agree that any material—even the most graphically sexual—is “patently offensive.” 
F.  CHILD PORNOGRAPHY     → Miller Test DOES NOT apply
NY v. Ferber
· Rule: A state may prohibit the exhibition, sale, or distribution of child pornography even if that material does not meet the articulated test for obscenity.
· Facts: Ferber owned adult bookstore/arrested after sold 2 films depicting minor boys masturbating to an undercover cop. Convicted for violating NY criminal statute that prohibited persons from knowingly promoting sexual performances by children under 16 y.o by distributing material depicting such performances. 
· Hold: While there is a risk that these statutes criminalize protected expression as well, the states’ interest in prohibiting child pornography outweighs this risk for several reasons. First, states have a compelling interest [highest] in safeguarding the physical/psychological well-being of minors. Second, the distribution of photos/films depicting juveniles is intrinsically related to the sexual abuse of children in 2 ways: (1) the materials produced are a permanent record of participation and the harm to the child is exacerbated by their circulation; and (2) the distribution network for child porn must be closed if the production of material that reqs the sexual exploitation of children is to be effectively controlled. As states have a signficant interest in preventing sexual abuse of children,- the Miller test for obscenity is inapplicable. Third, the advertising and selling of child porn provide an economic motive for and are thus an integral part of the production of child porn. Fourth, child porn adds little value/unlikely contains nec literary or artistic value that justifies protecting it under the 1A. Fifth, recognizing and classifying child porn as a category of material outside the protection of the 1A is not incompatible with the Court’s earlier decisions governing content-based regulations of speech. 
· *Limits to Ferber
· Must be visual depictions. Descriptions do not fall within exception to 1A
· Law must be very specific as to what sexual conduct is. Mens rea req to find criminal action.
· Must be live. Performance of animated kids would not be covered by exception either. 
[ G.  NEW EXCEPTIONS to 1A?? ]
· When do we recognize new exceptions to the 1A?
· The Stevens Court emphasized that there is a fixed box of exceptions. If you want a new one, you’re probably going to have to show that at the time of the colonies, these sorts of prosecutions were around without raising speech problems. 
US v. Stevens
· Facts: In response to growing prevalence of dog fighting + animal torture videos (crush), Cong enacted § 48. Utilizing statute, fed govt brought suit against Stevens owner of biz that sold videos of pit bull dogfights. D argued § 48 violated 1A.
· 18 USC 48: Crim penalty up to 5 yrs in prison for anyone who knowingly “creates, sells, or possesses a depiction of animal cruelty,” if done “for commercial gain” in interstate or foreign commerce. Depiction of “animal cruelty” = where “a living animal is intentionally maimed, mutilated, tortured, wounded, or killed,” if conduct violates fed or state law where “creation/sale/possession takes place.” 
·  Exceptions: exempts from prohibition any depiction “that has serious religious, political, scientific, educational, journalistic, historical, or artistic value.”
· Reasons why they strike law down as unconst:
· Never an exception before  &   *This is too broad - primarily concerned about hunting
· Dissent, Alito: This is just like Ferber! Maj incorrectly concludes statute is too overbroad, citing hunting as a major reason why law is unconst. However, activities like hunting fall under the exceptions. Invalidation of a law for overbreadth is appropriate only if the challenged statute suffers from substantial overbreadth. 1A protects freedom of speech, not violent criminal conduct, even if engaged in for expressive purposes.
*The Overbreadth Doctrine
· The overbreadth doctrine strikes a balance between competing social costs. Specifically, it seeks to balance the harmful effects of invalidating a law that in some of its applications is perfectly constitutional against the possibility that the threat of enforcement of an overbroad law will deter people from engaging in constitutionally protected speech. In order to maintain an appropriate balance, we have vigorously enforced the requirement that a statute's overbreadth be substantial, not only in an absolute sense, but also relative to the statute's plainly legitimate sweep. Stevens
III. Low-Value Speech  
· does not get full breadth of protection as normal speech protected by 1A
· Categories:
· Commercial Speech
· False Statements of Fact
· Offensive Speech
· Speech Using Other’s Property
A. COMMERCIAL SPEECH
· Analysis: 
· 1. Is it commercial speech or not?
· 2. If so, is it false or misleading, or ads about illegal activities? 
· If so, no 1A coverage. 
· 2. If not false or misleading, is covered/protected by 1A but gets less scrutiny: intermediate scrutiny applied [Central Hudson]
· *However, if law is viewpoint discriminatory/content-based then it goes back up to strict scrutiny and Central Hudson does not apply [Sorrell v. IMS Health].
What is Commercial Speech?
· Speech that does “no more than propose a commercial transaction”  -Central Hudson
· Maybe too broad - could include things that are not even speech [?]
· Bolger factors: (1) Is it an advrtsmnt; (2) does it refer to a specific product; (3) is there an economic motivation
· Used for “mixed-speech” that has commercial and non-commercial speech
· Examples:      Toothpaste ad →  def commercial speech.        Movie ad → NOT commercial speech.
Why afford commercial speech protection, but less than normal speech? VA State Bd. of Pharmacy  v. VA Citizens..
· Listeners/Audience Right to Info 
· -Can’t keep people in the dark.  -“Informational function” of advertising.  -Democratic competence
· Social Value 
· Contribution to public discourse
· Speaker’s interest
· Less so because of concerns over constraint on regulation 
Why less robust protection?
· Room to regulate commercial products and advertising 
· Ability to prevent false/misleading speech. Ability to compel speech, like disclosures
· Concern over leveling down of First Amendment
· Durability of commercial speech - not likely to chill them, bc still seeking money
· Expertise and Access to Information/Facts  - higher standard for verifiability
· Monologic
Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 
· Rule: 1A protects commercial speech relating to the advertisement of prescription drug prices.
· Facts: A VA statute prohibited the advertisement of prescription drug prices. The VA Citizens Consumer Council, Inc. brought suit on the grounds that the statute violated the 1A. 
· Hold: The fact that the advertiser’s interest in projecting the speech is purely economic does not disqualify the speech from 1A protection. Consumers have a keen interest in the free-flow of commercial info; oftentimes even more so than in political debates. Society also has a strong interest in the free flow of commercial info. Protecting this type of public interest in info is one of the primary purposes of the 1A. 
Central Hudson
· Rule: If commercial speech is neither misleading nor unlawful, the government may only prohibit it if doing so advances a substantial governmental interest, and the limits on expression are narrowly tailored to achieve that interest.
· *The Central Hudson Test:
· 1.Does the speech (a) relate to lawful transactions, (b) in a manner that is not false or misleading?  [prong 1 is simply 1A coverage!] can’t advertise for prostitution, hitmen, et.
· If NO, the regulation is allowed
· If YES, continue to step 2
· 2.Is there a substantial government interest for the regulation?
· If NO, the regulation is invalid.
· If YES, continue to step 3
· 3.Does the regulation directly advance the interest?
· If NO, the regulation is invalid.
· If YES, continue to step 4
· 4.Is the regulation “more extensive than necessary”?
· If YES, the regulation is invalid.
· If NO, the regulation is allowed
· Facts: The Pub Service Comm of NY ordered electric utilities to cease all ads promoting the use of electricity. 
· Hold: NY has a substantial interest in the regulation due to its lack of fuel resources resulting in an inability to meet the public’s demand for electricity. This interest is directly advanced by the regulation prohibiting the ads of additional electricity sales. The PCS’s regulation fails, however, on the 4th inquiry, as PCS does not provide ev showing that its complete ban on electricity ads is the only way to accomplish the substantial interest. The ban is overbroad bc prohibits all promotional ads regardless of its effect on energy consumption. Reversed.
Things we know about Commercial Speech Analysis  [MORE HELPFUL THAN CENTRAL HUDSON]
· 1) Likely can’t ban commercial speech
· 2) Less than strict scrutiny:
· substantial v. compelling; doesn’t require narrow tailoring; doesn’t have to be least restrictive means
· 3) Overbreadth appears okay
· 4) Prior restraints allowed [screening before allowing the ads to run, can’t do for other speech]
· 5) Can Compel Speech [can’t do in non-commercial speech, usually]
Zauderer v. Office of Disciplinary Counsel of the Supreme Court of Ohio 
· Rule: Rules prohibiting the use of non-deceptive speech or images in printed legal advertising violate 1A.
· Facts: Attorney Zauderer took out ads in paper announcing his firm represented women on a contingent-fee basis in cases related to injuries caused by IUD. The ads featured an illustration of the IUD and gave a phone number that ppl could call for “free info.” Z acquired clients as a result of the ads. Ohio’s Ofc of Disciplinary Counsel investigated the ads for violations of a rules. The Board issued a reprimand against Z. 
· Hold: The state may have a compelling interest in regulating conduct that could overburden the system by “stirring up” lawsuits, but that interest does not justify inhibiting one’s ability to obtain truthful info about one’s legal rights. The Court rejects the assertion that print ads for legal services present an elevated risk of misleading the public. The use of imagery makes it no more dif to distinguish deceptive ads from truth. 
· NOTE: Central Hudson was NOT applied here! Only applied a “reasonably related” standard
National Association of Wheat Growers & Zeise - Memo re: Preliminary Injunction
· In Zauderer, the Court held that the govt may require commercial speakers to disclose “purely factual and uncontroversial information” about commercial products or services, as long as the “disclosure requirements are reasonably related” to a substantial govt interest and are neither “unjustified nor unduly burdensome.” 
· The State has the burden of demonstrating that a disclosure requirement is purely factual and uncontroversial, not unduly burdensome, and reasonably related to a substantial government interest. 
· The dispute here is over whether the compelled disclosure is of purely factual and uncontroversial info. 
· While it may be literally true that CA“knows” that glyphosate causes cancer as the State has defined that term in regulations, the required warning would nonetheless be misleading to the ordinary consumer. 
· On the ev before the court, the required warning for glyphosate does not appear to be factually accurate and uncontroversial because it conveys the message that glyphosate's carcinogenicity is an undisputed fact, when almost all other regulators have concluded that there is insufficient ev that glyphosate causes cancer. 
· Ps have established a likelihood of success on the merits of their claim that the warning req violates 1A. 
B. FALSE STATEMENTS OF FACT
· Types:
· a. False or Misleading Commercial Speech/Advertising
· b. Defamation/Libel
· c. False Light Tort
· d. Lies & Impersonation
· Must be Facts:
· Opinions are not facts.  Questions are not facts.  Fiction is not meant to be taken as facts
· NOTE: 
· False Light: liability for painting someone in a false light, saying something untrue that is offensive to their dignity as a person, and would be highly offensive to a reasonable person

· Klein v. Hill: Home invasion. Article said that the father had acted in a heroic way, he did not. Also a suggestion that the daughter was sexually assaulted, but she wasn’t. 
· Sup crt: in the absence of meeting the actual malice standard, there could not be liability
· False Light standards are basically Defamation standards - so won’t read cases/discuss much
-Defamation & Libel
· What is Defamation?
·  Defamation = making false factual statements capable of harming another person’s reputation
· Libel = defamation  that is published, either printed words or context  of a move
· Slander = Defamation by oral speech 
· CA Common Law of Defamation
· 1. publication of, 2. a false statement of fact that, 3. is not privileged AND, (Privilege: for journalists, for writing a brief in a lawsuit), 4. conveys defamatory meaning (i.e. creates injury)
· Libel was one of the enumerated exceptions to 1A protection in Chaplinsky [NO LONGER AN EXCEPTION]
· Beauharnais v. State of Illinois
· Rule: Libelous speech against a particular racial group or other defined class of persons is not protected under the 1A. No longer good law: bc line was too hard to allow art, political speech, etc. 
NY Times v. Sullivan               (Political speech case, not commercial speech)
· Rule: If a P is a public official or is running for office, he/she can recover damages for defamation only by proving with C&C ev the falsity of the defamatory statements and the presence of actual malice in the speaker.
· Facts: S = Commissioner of Police. NYT printed allegedly false and defamatory statements about S, accusing S’s police force of conducting a wave of terror against black students and brutally harassing Dr. King. 
· The false statements were all very minor. [wrong song, wrong # King arrested, etc.] no material errors
· These things did not taint his reputation. The ad did not even mention Sullivan by name! 
· BUT jury found misstatements were about him/damaged his reputation. [BS]
· Court needed a legal way of getting around this!
· Sullivan on Wide-Open Speech
·  There is “a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public officials.”
· Sullivan on Breathing Space
·  “The constitutional protection does not turn upon ‘the truth, popularity, or social utility of the ideas and beliefs which are offered.’  Erroneous statement is inevitable in free debate, and … it must be protected if the freedoms of expression are to have the ‘breathing space’ that they need to survive.” 
· *Actual Malice        (must know!)
· A statement made with “actual malice” means “with knowledge that it was false or with reckless disregard of whether it was false or not.” 
· Defining Reckless Disregard:
·  “[R]eckless conduct is not measured by whether a reasonably prudent man would have published, or would have investigated before publishing. There must be sufficient evidence to permit the conclusion that the defendant, in fact, entertained serious doubts as to the truth of his publication. Publishing with such doubts shows reckless disregard for truth or falsity and demonstrates actual malice.”
· Defining a “Public Official”
· “The ‘public official’ designation applies at the very least to those among the hierarchy of government employees who have, or appear to the public to have, substantial responsibility for or control over the conduct of governmental affairs…”  “The employee’s position must be one which would invite public scrutiny and discussion of the person holding it.”
· *Public Employee = Public Official?? 
· Police chief → yes
· Regular police officer → not clear
· Mayor  → yes
· School principles → circuit split (only public school obv)
· Superintendent of school district → yes
· School teachers and grounds keepers → no
· WHO has BoP to show actual malice? → The plaintiff.   [leaks into state law, actual malice req]
· Hold: Ev presented is insuff to support a judgment for S (no indication malice existed). Reversed
Gertz v. Robert Welch, Inc.
· Rule: The actual-malice standard does not apply to private individuals.
· Gertz makes clear that the Times standard applies in 3 cases: (1) when the defamatory falsehood concerns a public official, (2) when it concerns an all-purpose public figure—someone who has achieved such “pervasive fame or notoriety” that everything they do is newsworthy—and (3) when it concerns a limited-purpose public figure—someone who “voluntarily injects himself or is drawn into a particular public controversy” and is therefore public when but only when it comes to discussion about that or related controversies. 
· A plaintiff’s status as public figure or limited-purpose public figure is judged as of the moment before the allegedly defamatory statements were published.
· NOTE: limited public figures [for certain instances. Ex: wife got murdered, became a very famous case]. Here, no voluntariness, but doesn’t matter
· Facts: Gertz hired to bring a civil suit against a cop who was criminally prosecuted for killing son. During the course of lit, G was featured in a magazine. G had little to do with the criminal prosecution, but article accused him of masterminding it, claiming it was a frame-up as part of a vast conspiracy to discredit law enforcement. Many of these statements were blatantly false, and mag’s managing editor published the material w/o attempting to verify truth. G sued mag for defamation, claiming damage to his reputation as an attorney and citizen. Jury awarded G $50k. 
· Analysis: Public or private figure?
· Private:  1. Only a lawyer, just bc in a high profile case does not nec mean public figure. Does not have persuasive power or influence. He had a private client, was not involved in the criminal case. 
· 2. Did not thrust himself to the forefront of a particular public controversy. Did not go out in the press to talk about case.
· Hold: States can determine the appropriate standard of care for publishers that defame private individuals if that stndrd reqs some level of fault. Gertz is neither a pub official nor a pub figure. Thus, lower crts erred in applying the NY Times standard. reversed/remanded.
· Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc.     [PRIVATE matter]
· Credit reporting agency → Purely Private Concern - no one needs to know this
· Facts: Dun & Bradstreet sent a credit report indicating Greenmoss filed for bankruptcy. Report was false, but good faith mistake of fact checker. Greenmoss sued for libel, got a verdict for presumed+punitive damages. 
· Hold: The Court finds, as it did in Gertz, that the state has a “strong and legitimate” interest in compensating libeled individuals. On the other hand, the Court finds that the 1A interest is not as significant in this case as it was in Gertz. Whereas in Gertz, the speech in question was a matter of public concern, in this case, D&B’s publication is a wholly private matter. The protection of such private speech is not as imperative as protection of speech regarding matters of public concern. Thus, in contrast to Gertz and Times, Court determines that a showing of actual malice is not reqd in defamation cases involving private speech.
· So → Negligence or strict liability? Depends on state
*Defamation Malice Standards for types of Damages Summary
· Matter of Public concern + Public Figure - actual malice standard req’d for actual, punitive, and presumed damages [NY Times v. Sullivan]
· Matter of Public Concern + Private Figure  - negligence standard for actual damages; actual malice requirement for presumed and punitive damages [Gertz] 
· Matter of Private concern  - no actual malice standard. Either negligence or strict liability for damages [sex tapes, pictures, credit report]
Zeran v. AOL, Inc.
· Rule:  No provider or user of an interactive computer service shall be treated as the publisher or speaker of any information provided by another information content provider.
· Facts: After the OK City bombing in 1995, an unknown AOL user posted t-shirts containing tasteless slogans regarding the bombings for sale on the Internet. The posting listed Z’s phone # as the way to order. Zeran had nothing to do with the posting, but began to receive harassing phone calls. Zeran sued AOL for defamation.
· Section 230 in relevant part: “No provider or user of an interactive computer service shall be treated as the publisher or speaker of any information provided by another information content provider.” 
· Hold: Holding an internet service provider liable for 3rd party speech as a publisher would threaten freedom of speech “in the new and burgeoning Internet medium.” In the present case, AOL is legally a publisher and thus falls under the protection of the Act. Zeran attempts to hold AOL liable as a distributor, rather than a publisher. However, such an arg fails for public policy reasons. If an internet service provider were held liable as a distributor, it would face liability every time it received notice of defamation. This would be unworkable and would create an impossible burden in the Internet context.” In addition, service providers would have incentive to immediately remove postings they receive notice of, inappropriately chilling speech.
McKee v. Cosby, Thomas’ dissent
· There appears to be little historical evidence suggesting that the New York Times actual-malice rule flows from the original understanding of the First or Fourteenth Amendments. 
· The States are perfectly capable of striking an acceptable balance between encouraging robust public discourse and providing a meaningful remedy for reputational harm. We should reconsider our jurisprudence in this area.
-Impersonation     [use intermediate scrutiny bc lowest standard agreed upon]
US v. Alvarez    [Congressional Medal of Honor case]
· Rule: There is no general 1A exception for false statements/lies.
· Facts: The Stolen Valor Act made it illegal to lie about receiving military decorations/medals. Alvarez told ppl he received the Cong. Medal of Honor [false]. Alvarez was indicted under the Act. Appeal claiming Act was unconst. The 9th Cir reversed, finding that the Act was invalid under the 1A. The US Sup granted cert.
· 18 U.S.C. § 704(b) provides that:
· Whoever falsely represents himself or herself, verbally or in writing, to have been awarded any decoration or medal authorized by Congress for the Armed Forces of the United States ... shall be fined, imprisoned not more than 6 months, or both. [S 704(c) provides enhanced penalty for making a false claim about the Congressional Medal of Honor—providing for up to 1 year in prison.]
· Fatal flaw: its plain terms applied to a false statement made at any time, in any place, to any person. ... And it does so entirely without regard to whether the lie was made for the purpose of material gain.
· Hold: Although the falsity of statements can be relevant to a court’s analysis of a 1A issue (e.g., defamation or fraud), the falsity is not determinative. To pass constitutional muster, a content-based restriction on free speech must be actually necessary to further a compelling governmental interest. Here, the Act “targets falsity and nothing more.” The Act is impermissibly broad. Certainly the govt’s interest in ensuring the integrity of the Medal of Honor is compelling, but the govt has not shown the necessary causal link bw the interest and the restriction. Also, the govt has not shown why lesser restrictive means, such as refutation of the false statement or an online database of winners, are not more appropriate. 
· Plurality gives strict scrutiny
· Concur., Breyer: Would use intermediate scrutiny 4 false stmnts of fact bc contribute less to mrktplace of ideas 
· Dissent, Alito: False statements of fact should not be afforded any 1A protections. Plurality and concurrence strike down Act due to overbreadth, but fail to make req’d showing that the overbreadth is “substantial.”
· *Intermediate scrutiny is the lowest standard agreed upon, so use that!
*Alvarez as a Roadmap to Constitutional Analysis
· 1) Is the law regulating speech?
· If yes, go to Q2
· If law is regulating conduct → use O’Brien test:
· Substantial/legitimate interest
· No greater than essential to further interest [intermediate scrutiny]
· 2) Is the law/statute/regulation content-based?
·  --if yes, it is “presumed invalid” and subject to heightened/exacting/strict scrutiny   UNLESS…an exception applies:
· no First Amendment coverage; ex: true threat, obscenity, incitement etc.
· low value/lesser category of speech; ex: commercial speech
· 3) Strict/Heightened/Exacted Scrutiny
· Tagline: Law must be “narrowly tailored to meet a compelling government interest.”
· 1. Compelling Interest 
· -- less deference given to government
· -- more than a substantial, legitimate, or reasonable interest
· -- often (though not always) requires empirical support
· 2. Narrow Tailoring
· --must be actually necessary
· --directly advance the state interest   --must be “direct causal link”
· --cannot be overbroad or overinclusive   --cannot be underinclusive
· --must be least restrictive means available (among effective options)
US v. Bonin   
· Facts: man talking on cell in movie theater, ppl complained, he claimed he was a Marshall. Openly wore gold badge, gun on belt. Fake ID. Found guilty for impersonating an officer/emp. of govt. He claims violates 1A
· Bonin was charged under the “acts as such” clause of § 912, which criminalizes “false impersonation of a federal official coupled with an overt act in conformity with the pretense.” He made facial challenge with 3 args. One, he claims the Sup Crt facially invalidated it in Alvarez. Two, invokes overbreadth doctrine: the acts-as-such clause reaches a “substantial amount” of const protected conduct. Last, argues it is unconst vague. 
· Analysis: 1. → yes, speech
· 2. → law is content based
· → not under an explicit exception… is it low value speech?
· 3. What sort of scrutiny should apply?
· They apply strict scrutiny, but they say don’t have to bc of low value. Fails strict scrutiny too! 
· 4. Compelling interests: YES. Dangerous if ppl believe someone is an officer, can gain access to places they don’t belong, can undermine reputation of govt.
· Narrowly tailored:  YES. They don’t do a lot of analysis. Say it isn’t overinclusive, etc. 
· Might be unconst in certain circs, but const in this case/ under these facts.
· What sets § 912 apart from the Stolen Valor Act is the req of an overt act in conformity with the lie. 
· Overbreadth: Bc an overly broad law may deter constitutionally protected speech, the overbreadth doctrine allows persons, like Bonin, “to attack overly broad statutes even though the conduct of the person making the attack is clearly unprotected and could be proscribed by a law drawn with the requisite specificity.” Ferber 
-Lies
Care Committee v. Arneson   
· This is political speech: so court applies strict scrutiny
· Facts: Appellants are 2 MN-based, grassroots advocacy orgs + their leaders. Each org was founded to oppose school-funding ballot initiatives, which MN law authorizes individual school boards to propose. They claim that a provision of the MN Fair Campaign Practices Act inhibits their ability to speak freely against these ballot initiatives, thus violating their 1A rights. 
· The parties hotly dispute the level of scrutiny to apply. While Alvarez dealt with a content-based restriction on protected speech, the restriction at issue in Alvarez did not regulate political speech, the key factor in the instant analysis. Accordingly, Alvarez is not dispositive. 
· Analysis:  1. → yes, law regulates speech
· 2. → Yes, content based   → No, exception does not apply
· 3. strict scrutiny: Compelling interest? Make sure public is educated about ballot initiatives [fits w. self govt theory], preserving fair and honest elections, preventing fraud on electorate.
· Sounds compelling, but court punts on whether it is and just got to #2 
· Narrowly tailored?  → NO. 
· First, perpetuates fraud [appearance of wrongdoing], it is not actually necessary. 
· Simultaneously overbroad and underinclusive. 
· Not the least restrictive means of achieving the stated goals it allegedly advances. 
· Is there another way MN can draft this bill to withstand 1A review?
· The state AG brings the complaint instead of anyone in the public.
· Complaints kept under lock and key before they have been substantiated. 
-False or Misleading Commercial Speech/Advertising
Ony, Inc. v. Cornerstone Therapeutics, Inc.
· Facts: Competing surfactants makers. Claim for Lanham Act false ad, NY statute violation, and tortious interference w prospective economic advantage. Physician Ds, peer reviewed journal, spoke at conferences. According to ONY, article contains 5 incorrect statements of fact about effectiveness of Curosurf v Infasurf.
· Analysis: 1. → yes, law regulates speech
· 2. → yes, content based
· → maybe an exception if it counts as commercial speech or advertising
· This is where all the work is in this case
· → court says it is not commercial speech. It is interpretation of scientific studies. This is scientific discourse. Court does not want to chill this type of discourse, want people to come forward with hypotheses. 
· Policy: WE WANT LOTS OF ROOM FOR SCIENTIFIC DISCOURSE. 
· Opinions CAN be commercial speech. But if it is an opinion it means it CAN’T BE FALSE. 
· Here, just hypotheses. Article is not actionable under Lanham Act or NY state common law 
· *Generally, statements of pure opinion (statements incapable of being proven false) are protected under the 1A 
First Resort Inc. v. Herrera 
· First Resort challenges the constitutionality of SF’s Pregnancy Information Disclosure and Protection Ordinance, a law designed to protect indigent women facing unexpected pregnancies from the harms posed by false or misleading advertising by limited services pregnancy centers (“LSPCs”). 
· Law in case: “prohibit[s] making false or misleading statements to the public about pregnancy-related services the centers offer or perform
· Facts: FR provides free pregnancy-related services, including pregnancy testing, ultrasounds, and counseling. Website state they “equip women w resources needed to make a well-informed decision about their options,” and offered info about abortion procedures/costs. However, their goal is “to build an abortion-free world,” and do not provide abortions or emergency contraception, nor refers patients to other facilities for such services. 
· FR brought suit alleging freedom of expression, EP, void for vagueness, and state law preemption claims. . . . 
· Analysis  1. → yes, law regulates speech
· 2. → yes, content based [can’t tell if true or false w.o looking at content!]
· → Exceptions? Is this commercial speech? YES
· Is commercial speech: don’t need profit or commercial motive to have commercial speech. Are promoting their services, offered in the stream of commerce to the public. 
· What was the dif bw the CA case/ signs reqd in waiting rooms: wasn’t an ad or promotion. Was just in their waiting room. Was also not their own speech. Was compelled speech. 
· 3. Intermediate scrutiny → passes
· 1. Interest: target deceptive pregnancy centers against abortions. The law was written neutrally tho! So this is ok.  Other interests: pregnancy is time-sensitive, they need full info.
· But if SF only enforced it against groups against abortions, then city would have a problem. [bc as applied would be unconst]
· Hold: the Ordinance is constitutional and not preempted by state law. 
· 1.  The Ordinance Is Facially Valid 
· Only Regulates Unprotected Cmrcl Spch [misleading spch] [Doesn’t matter clients don’t pay] 
· The Ordinance Is Not Void for Vagueness. 
· 2. The Ordinance Is Valid As Applied to First Resort. 
· Ordinance Does Not Discriminate Based on Viewpoint. 
· Concluded the Ordinance does not discriminate based on the particular opinion, viewpoint, or ideology of FR or other LSPCs. Whether the Ordinance applies depends on the services offered, not on the particular views espoused or held by a clinic. 
C. OFFENSIVE SPEECH
-Profanity
Cohen v. CA
· Facts: violated CA law prohibiting ‘maliciously and willfully disturb(ing) the peace or quiet of any neighborhood or person- by- offensive conduct.’ C in courthouse wearing jacket w “Fuck the Draft” on it. Women/kids saw. Arrested, testified wore jacket to inform public of the depth of his feelings against Vietnam War/draft. No threats/acts of violence, no loud/unusual noise, no ev of sounds made. 
· Issue: whether CA can excise, as “offensive conduct,” one particular epithet from public discourse, either upon the theory that its use is inherently likely to cause violent reaction or upon a more general assertion that the States, acting as guardians of public morality, may properly remove this offensive word from public vocab. NO
· Analysis: 1. → Does O’Brien apply?  [statute discusses conduct]
· No, crt says the application of this law was geared towards regulating his speech. 
· 2. → Content-based law. 
· 3. → Any exceptions?
· Fighting words?  No, not directed at a person.  (note: fighting words is on very shaky ground and only seems to apply in situation when said against police officers)
· Obscenity?  No, not about sex
· Forced audience? Court says no, they can avert their eyes. 
· 4. Strict scrutiny applies then, bc content-based.   (Court doesn’t even do this test)
· Underlying policy is the concern of the court:  “One man’s vulgarity is another’s lyrics.”
· much linguistic expression serves a dual communicative function: it conveys not only ideas capable of relatively precise explication, but otherwise inexpressible emotions as well.
· Finally, and in the same vein, we cannot indulge the facile assumption that one can forbid particular words without also running a substantial risk of suppressing ideas in the process. 
· KEY: court is saying your choice of words matters!
F.C.C. v. Pacifica Foundation     [remains good law, the FCC has been more aggressive after this.]
· Issue: Whether the FCC has any power to regulate a radio broadcast that is indecent but not obscene. 
· Facts: George Carlin recorded a 12-min monologue “Filthy Words.” Around 2pm a NY radio station broadcasted it. Man driving w young son wrote a letter complaining to the FCC. Later, FCC issued a declaratory order granting the complaint and holding that Pacifica “could’ve been the subject of administrative sanctions,” it did not impose formal sanctions, but stated that the order would be “associated with the station's license file.” FCC characterized lang used in the monologue as “patently offensive,” though not obscene. 
· Analysis: 1. → yes, speech
· 2. → Yes, content-based.  Exception? → No exception, it is not obscene.  
· But Court DOES NOT apply STRICT scrutiny. WHY?
· Broadcast radio reqs govt licensing, and it is a limited spectrum. 
· So think of this case as a provision of a govt benefit that can be taken away [revoke license]. 
· Crt: Each medium of expression presents special 1A problems. Of all forms of communication, broadcasting has received most limited 1A protection. There is a captive audience. This is like barging into the privacy of one’s home. They also looked at time-of-day. Crt says can’t fully ban this broadcast, just can regulate when. 
· Emphasized narrowness of holding.
· Dissent: Slippery slope. No limiting principles. Crt misconceives nature of privacy interests involved where ppl voluntarily choose to admit radio into home. Also, ignores the constitutionally protected interests of both those who wish to transmit and those who desire to receive broadcasts that many might find offensive. 
· One way to characterize the disagreement between the plurality and the dissent is as a disagreement over where the space of the public ends and the space of the private begins 
Other Circumstances
· Schools: Most notably, in Bethel School District Number 403 v. Fraser, Court held the 1A permitted school authorities to suspend a public high school student for delivering a campaign speech during a school assembly that was filled with sexual metaphors and innuendos. Court acknowledged that the student could not have been punished for what he said had he said it in the town square, but that the same constitutional rules do not apply in school. Burger explained in his majority opinion, because: 
· “schools must teach by example the shared values of a civilized social order. The schools, as instruments of the state, may determine that the essential lessons of civil, mature conduct cannot be conveyed in a school that tolerates lewd, indecent, or offensive speech and conduct.” 
· Government employees: may also be disciplined for uttering profanities at work without raising any 1A concerns. The Court made this clear in Waters v. Churchill, when it held that, although Cohen could not constitutionally be punished for wearing his jacket in a courthouse, the same protection would not have extended to him had he been working for the state. 
Iancu v. Brunetti
· Facts: Brunetti founded a clothing line: FUCT, commonly read as a word. Issues when tried to register TM. On review, Board stated it was “highly offensive” and “vulgar,” and had “decidedly negative sexual connotations.” 
· Rule from Tam: if a trademark registration bar is viewpoint-based, it is unconstitutional.
· Trademarks are a gov’t benefit too, like Pacifica. But still comes out differently.  
· Issue: Crt previously invalidated Lanham Act’s bar on the registration of “disparaging” TMs bc discriminated on the basis of viewpoint. Prohibiting the registration of “immoral or scandalous” trademarks also infringes the 1A for the same reason: It too disfavors certain ideas/ is viewpoint-based.      [This was a facial challenge.] 
· *NOTE: Viewpoint discriminatory laws are presumptively unconstitutional. 
· Court doesn’t go through strict scrutiny test. 
· suggests the law could be narrowed to be const. “Scandalous” interpretation that only prohibits obscenity, vulgarity, and profanity TMs.
· MODES OF EXPRESSION
· Dif here than Cohen. Can prohibit registration of a TM, not restricting speech like Cohen. 
· Dissent, Sotomayor: I would apply a narrowing construction to the term “scandalous” and accordingly reject petitioner Brunetti’s facial challenge.    Majority DID NOT REJECT THIS. They leave open this question. 
· The dissent and concurrence suggest that certain words like swear words COULD be barred. 
· WHY? Not viewpoint discriminatory, it would be about regulating the modes of expression.  Regulation of these vulgar words, some of which might be obscene, vulgar words and racial slurs can be regulated because of THE WAY they are being displayed. 
· Better to think more like the licenses in FCC Pacifica [a govt benefit]. Thus, more latitude to regulate. 
Hate Speech
· We are left with VERY LIMITED TOOLS to regulate hate speech. Some caveats: 
· govt speech or govt benefit; 
· - Public university or institution;  - schools/with children [govt has broader latitude to regulate]
· If it falls under Fighting Words, a law prohibiting it might be able to stand a challenge
-Sex & Porn
City of Renton v. Playtime Theatres, Inc.
· Facts: Const.l challenge to zoning ordinance, enacted by city of Renton, WA, prohibiting adult movie theaters from locating within 1,000 ft of any residential zone, single- or multiple-family dwelling, church, park, or school. Ps sought a declaratory judgment that ordinance violated the 1 and 14 As. 
· Analysis:  1) → YES, speech
· 2) → technically yes, content-based. How do we know if it is “adult” w.o looking at content.  → BUT Majority said it was content-neutral!
· Majority gets around this by saying they’re not regulating the content/not a speech ban, but regulating the SECONDARY EFFECTS of having adult movie theatres in a community. 
· TEST:  If content neutral, such restrictions are permissible if:  “designed to serve a substantial governmental interests and do not unreasonably limit alternative avenues of communication”
· Intermediate scrutiny:
· Substantial int: secondary effects in neighborhood
· Tailoring: very differential here, used other cities ev without proving it applies here
· Reas. alts for theatres: as long as there are some, doesn’t have to be ideal alternatives
· Court: The ordinance by its terms is designed to prevent crime, protect the city's retail trade, maintain property values, and generally “protect and preserve the quality of neighborhoods, commercial districts, and quality of urban life,” not to suppress expression of unpopular views. Ordinance is completely consistent w our definition of “content-neutral” speech regs that “are justified w.o reference to the content of the regulated speech.” 
· Dissent, Brennen: This really is a content-based restriction. This FAILS even intermediate scrut, & essentially bans these theatres in communities, can be exploited in ways much broader than this. Also underinclusive, so many adult businesses that are NOT regulated that effect the comm.
*SUMMARY OF  INTERMEDIATE SCRUTINY STANDARDS
· Time, Place, & Manner: serve a substantial governmental interest and do not unreasonably limit alternative avenues of communication
· O’Brien Test for Laws Directed at Conduct: furthers an important or substantial interest, unrelated to the suppression of speech, and incidental restriction on speech no greater than essential to further that interest
· Central Hudson Test for Lawful/Nonconfusing Commercial Speech: furthers a substantial govt interest, the regulation directly advances that interest, and is no more extensive than necessary to serve that interest
· Similarities:
· Require a substantial interest [less than compelling]
· Less tailoring is required, does not need to be narrowly. 
· Differences:
· O’Brien: govt interest needs to be unrelated to regulation of speech
· Hudson: direct advancement
· Regardless of the difs, these 3 tests are treated as the same, despite linguistic differences. 
[-Violence]    novel category? → crt said no
· Brown v. Entertainment Merchants: Court decided another case where govt argued for the recognition of a novel category of low-value speech. Involved a free speech challenge to a CA law making it a crime to:
· sell video games to minors when those video games allowed players to “kill, maim, dismember, or sexually assault an image of a human being” and depicted that killing, maiming, dismembering, or sexual assaulting in a manner that “(1) appealed to a deviant or morbid interest in minors; (2) was patently offensive to prevailing standards in the community as to what is suitable for minors,” and (3) “caused the game, as a whole, to lack serious literary, artistic, political, or scientific value for minors.” 
· CA argued that the law was const bc the prurient, patently offensive, and extremely violent games it regulated were “simply not worthy of constitutional protection when sold to kids.” Crt unequivocally rejected this arg. 
· Bc the CA law imposed a content-based restriction on high-value speech, Crt applied strict scrut and struck it down as unconst. Found that even if the interest the law promoted (protecting psychological health of children) was a compelling interest, CA had not provided sufficient ev to establish that the law was “narrowly drawn to serve that interest.” [also said CA created a “new” exception]. Also, bc it couldn’t “prove that violent video games cause minors to act aggressively” but was able to “show at best some correlation bw exposure to violent ent. and minuscule real-world effects.
· Brown demonstrates the Court’s commitment to a historical construction of the low value speech categories—as well as one consequence of this historical approach: namely, that speech depicting patently offensive violence enjoys much more constitutional protection than speech depicting patently offensive sex. 
-Disrespectful and Insulting Speech
Snyder v. Phelps
· Facts: Phelps’ Congregation believes God hates and punishes US for its tolerance of homosexuality, frequently communicates its views by picketing at military funerals. Phelps and others went to Snyder funeral to picket.
· Signs stated “God Hates the USA/Thank God for 9/11,” “Don't Pray for the USA,” “Thank God for IEDs,” “Thank God for Dead Soldiers,” “You're Going to Hell,” and “God Hates You.” etc.
· Father filed suit alleging 5 state tort law claims: jury found for Snyder on IIED, intrusion upon seclusion, and civil conspiracy claims; held Westboro liable for $2.9 mil in compensatory damages and $8 mil in punitives. 
· *Analysis of PUBLIC or PRIVATE concern: 
· Whether the 1A prohibits holding Westboro liable turns largely on whether that speech is of public or private concern, as determined by all the circs of the case. 
· Speech deals with matters of public concern when it can be fairly considered as relating to any matter of political, social, or other concern to the community, or when it “is a subject of legit news interest; that is, a subject of general interest and of value and concern to the public.” The arguably “inappropriate or controversial character of a statement is irrelevant to whether it deals with a matter of public concern.” Decision reqs examination of the “content, form, and context” of that speech, “‘as revealed by the whole record.’” 
· The “content” of their signs plainly relates to broad issues of interest to society at large. While these messages may fall short of refined social or political commentary, the issues they highlight—political & moral conduct of the US, fate of our Nation, homosexuality in military,—are matters of pub import. 
· The fact that Westboro spoke in connection with a funeral, however, cannot by itself transform the nature of Westboro's speech into a matter of private concern. 
· Hold: Given that W's speech was at a pub place on a matter of pub concern, that speech is entitled to “special protection” under the 1A. Such speech cannot be restricted simply bc it is upsetting/arouses contempt.
· Dissent, Alito: Our profound national commitment to free and open debate is not a license for the vicious verbal assault. Snyder is not a public figure, simply a parent whose son was killed in Iraq. It does not follow, however, that they may intentionally inflict severe emotional injury on private persons at a time of intense sensitivity by launching vicious verbal attacks that make no contribution to public debate. 
*HYPOS WAYS TO HAVE HATE SPEECH LAWS:
· New Law in Germany re Social Media Hate Speech
· Internet platforms, such as Twitter & FB, must establish a complaint process to remove hate speech against a particular social group, as well as defamation, threats, and incitement to commit crimes.
· Complaint process must be easily recognizable, directly reachable, and constantly available
· Material must be reviewed and if appropriate removed w.i 7 days, w.i 24 hrs if obviously illegal
· Violations can lead to a fine of up to $50 million Euros (we can say dollars)
· Analysis  1. → Yes, is speech
· 2. →  YES, content based
· Exception?? → If the hate speech rises to the level of incitement or true threat, then yes. BUT looking at a facial challenge. We could do a limiting construction of the statute to get there. 
· Lower-valued speech [lesser category]? Could it be considered Offensive speech? 
· Renton and FFC cases do not apply, not a public/gov’t grant. 
· Could argue that there are secondary effects, but hard to get around cases like Brunetti, and Maytall, where there are secondary effects and we tolerate it anyway.
· Thus, likely STRICT SCRUTINY analysis applies.  
· Strict Scrutiny: 1. Compelling - yes    2. Narrowly tailored? → likely a tailoring problem 
Low-Value Speech: Offensive Summary
· Cohen says we have to just deal with it, emotive content of that term cannot be substituted for
· In Pacifica wee see a very dif take → Bc on the radio, and govt issued licenses, this is a public good that can be more easily regulated
· Brunetti, swearing in the context of merchandise
· About restricting the registration of speech, NOT about restricting speech
· BUT bc it was a content-based restriction, specifically viewpoint discriminatory [which is the kiss of death], it cannot be restricted solely for this reason under the Lanham act.
-Speech Using Property Owned by Others    [court seems to do rational basis review, not really intermediate here]
Access and Use of Property 
Red Lion Broad. Co. v. F.C.C.    
· Note: fairness doctrine is GONE! Read this bc this is an example of the Court commandeering a govt issued benefit for the public good. [also has A LOT say about NET NEUTRALITY]
· Came out dif than Hurley bc of “limited spectrum,” but similarly was compelled speech
· Facts: The FCC “fairness doctrine” required radio/tv broadcasters to give each side of public issues fair coverage, also incorporates protection from personal attacks in the context of controversial public issues. Author felt attacked, filed a complaint w the FCC against RL after they refused to grant him airtime to reply.
· Hold: Based on the history of the fairness doctrine and related legislation, FCC’s action in Red Lion case did not exceed its authority. Since broadcasting frequencies are controlled by the govt, the public interest requires ample play for the free and fair competition of opposing views. Govt has a stronger interest to not abridge the right of the public to the free/open exchange of ideas on airwaves than abridging the speech of broadcasters. 
· The case suggests that maybe there's a right the public holds to the access to a medium of communication.
Lloyd Corp v. Tanner
· Rule: A private biz may constitutionally exclude the distribution of handbills on its property when handbills are completely unrelated to the business’ functions, and there are alt means for distributors to relay message.
· Facts: Lloyd Corp. owned a large shopping mall. The area was completely enclosed. Tanner (P) + group passed out handbills that invited members of the gen public to a meeting to protest the draft/Vietnam War. Security guard told them to leave or be arrested. Tanner filed suit: shopping mall’s policies violated their 1A rights. 
· Hold: The present case contains “very dif facts” than Logan Valley, where a shopping center could not exclude peaceful picketers from its premises. Dif than Logan Valley/ Marsh bc
· Handbills had nothing to do with  the business itself
· Many alternative means of speech
· The shopping center hadn’t assumed a local govt role - not a company town, unlike Marsh
· Dissent: The majority makes a distinction bw the present case and Logan Valley that does not exist. Lloyd is much like the “business block” in Marsh [it has become an integral part of commerce within the comm.] The chief distinction bw the present case and previous relates to the content of speech involved. The protections of the 1A do not permit a factual distinction based on content.
· Dif in Analysis:
· 1. Is the speech directed specifically at a biz on property? [thus, are no alts]  → Majority looks at this
· 2. Look how the property is functioning → as a private or public space → Dissent focuses on this
HYPO: what if handbills WERE more targeted [about the mall cops]. Now, at least a stronger case bc sounds more like Logan Valley [targeting the mall and their practices, seems more important as far as speech in need to be at the mall]
Robins v. Pruneyard Shopping  [CA rejected the Lloyd ruling]
· Rule: States can grant additional free speech protections, the const is a floor/not ceiling. 
· CA const broader than 1A. Gives citzs a positive right to speak, 1A is a negative right restricting govt.
· Facts: PruneYard was private shopping center. Policy prohibits “publicly expressive activity” on premises. Students set up table/distributed pamphlets/asked ppl sign petition re: UN resolution. Were peaceful/ orderly, but security asked them to leave. Students brought suit to enjoin PY from denying access. CA Sup Crt 4 stdnts
· Hold: we hold that the soliciting at a shopping center of signatures for a petition to the govt is an activity protected by the CA Const. Bc the govt’s enforcement of the students’ speech rights is important and bc it does not impair the economic value of PruneYard’s business. CA Sup Court affirmed.
· Highlights: Don’t forget about state constitutions! They may be interpreted more broadly
· May be important going forward to be in state court for 1A protections
· Pruneyard has NOT been widely embraced. 
· Even CA courts have narrowed the holding in Pruneyard [Don’t read PY as very broad bc not]
Clark v. Cmty. for Creative Non-Violence   [govt regulation of expressive conduct]
· Facts: involves protest outside white house in Lafayette park. National park service issues permits for protests. Org sued to get a permit to sleep in the park overnight as a form of protest. 
· If content neutral, such restrictions are permissible if:
· “narrowly tailored to a significant governmental interests and leaves open ample [but more like adequate when applied] alternative channels of communication”
· Here, interest: conserving and maintaining the condition of its national parks. Significant.
· 1. Narrowly tailored? Yes.  2. Alternative avenues? Yes 
· Hold: Just bc sleeping is expressive conduct doesn’t change the fact that the govt’s regulation of sleeping in public parks is content-neutral. The regulation of sleeping applies to all sleeping regardless of its message or purpose. Although the regulation might be underinclusive as it permits other activities (pretending to sleep) that could have the same detrimental impact as actual sleeping, courts should not substitute their judgment for the Park Service in deciding how to conserve park property. Reversed.
· Dissent: The Service’s prohibition of sleeping is not a reasonable restriction. It is insuff to hold the regulation valid simply bc it is content-neutral. The govt tends to favor the regulatory interests of the majority over the 1A interests of the few, and courts must be careful to protect against this.
Western Watershed Project v. Michael    10th Cir.
· 1. About access to private property to get information   2. Is collecting information “speech”?
· Facts: Environmental advocacy orgs brought suit against Wyoming challenging statutes prohibiting ppl from entering or crossing private land for the purpose of collecting resource data on adjacent land under the 1A.
· Hold: 1.) the provision regulates activity on public land, not private land. 2.) Statute prohibiting ppl from crossing private land to collect resource data from adjacent public land was subject to 1A.
· Analysis: Q1. Is this speech? → yes, this is speech. News gathering in the effort to report news, including environmental info, is part of the speech process and part of what is covered speech by the 1A. 
· Viewpoint restrictive law so it got STRICT SCRUTINY
· What if Trespass? content neutral, much more likely to withstand 1A scrut. But, Defense might be necessity.  
Intellectual Property:
· Intellectual Property
· Copyright Law
· Patent Law
· Trademark Law (& unfair competition laws)
· Right of Publicity (privacy-based appropriation tort?)
· IP   → One of  the few areas where we restrict speech in order to get more and better speech
· “Framers intended copyright to be the engine of free expression. By establishing a marketable right to the use of one's expression, copyright supplies economic incentive to create and disseminate ideas.”
Copyright  Law
· U.S. Constitution, Art. I, Sec. 8, Cl. 8
· To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries
· Internal Speech Limits:
· Idea-expression dichotomy
· No protection for facts
· Originality requirement
· Fair use Exception
Harper & Row Publishers, Inc. v. Nation Enters. 
· Rule: The permitted use of a copyrighted work is not expanded under the fair use doctrine even if the subject matter is of high public concern.
· Facts:  An undisclosed source provided Nation Magazine w the unpublished manuscript of “A Time to Heal” by Gerald Ford. Working directly from the manuscript, an editor produced a short piece that was timed to “scoop” an article scheduled shortly to appear in Time. Time had agreed to purchase the exclusive right to print prepublication excerpts from the copyright holders H&R. As a result of the  article, Time canceled its K. Ps brought a successful copyright action against The Nation. On appeal, 2nd Cir reversed bc “fair use”
· Q: whether a copyright infringement claim can be defended using the 1A?
· Analysis:  1. → Clearly speech    2. → not content based
· 3. exceptions? → MAYBE. Using other ppl’s property?
· Copyright laws get their own standards. Internal Speech limits (see above)
· Hold: In using verbatim excerpts of unpublished work, Nation arrogated to itself the right of first publication, an important marketable subsidiary right. This use was not a fair use within the meaning of the Copyright Act. 
· Under ordinary circs, the author's right to control the first public appearance of his un-disseminated expression will outweigh a claim of fair use. Fair use doctrine is not a license for corporate theft. 
· The 4 Fair use factors identified by Cong as especially relevant in determining whether the use was fair are: 
· (1) the purpose and character of the use; 
· Nation knowingly exploited manuscript. Can’t offer up even the fiction of consent as justification. Fair use “distinguishes bw ‘a true scholar and a chiseler who infringes a work for personal profit.’” 
· (2) the nature of the copyrighted work; 
· The fact that a work is unpublished is a critical element of its “nature.” 
· (3) the substantiality of the portion used in relation to the copyrighted work as a whole; 
· The direct takings constitute >13% of the infringing article. Article is structured around the excerpts which serve as its dramatic focal points. 
· (4) the effect on the potential market for or value of the copyrighted work. 
· This last factor is undoubtedly the single most important element of fair use. The trial court found an actual effect on the market. Time's cancellation and refusal to pay the $12k were direct effect of use.
· The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors. [Added after Harper & Row (in 1992)]
· Think of compelled speech: should be able to choose when/when not to speak
· Dissent: Court's narrow approach to fair use permits H&R to monopolize info. The Court has perhaps advanced the ability of the historian—or at least the public official who has recently left office—to capture the full economic value of info in his possession. But Court does so only by risking the robust debate of public issues that is the “essence of self-govt.” Nation was providing the grist for that debate. Court imposes liability for no other reason than they succeeded in being the 1st to provide certain info to public. They were just facts!
· Counter arg → but this was the way Ford interpreted the facts, a distinct interpretation/use of words. 
· Prof thinks this decision in regards to Fair Use is somewhat anomalous. This is bc they lost 12k to Time bc of the pre-publication, they were supposed to be the first to publish excerpts. There was actual damage.
Golan v. Holder
· Rule: Congress has the authority to grant © protection to works previously in the public domain.
· Facts: US joined Berne Convention, agreement governing interntl (c) concerns. Cong granted full term of domestic © protection to works by foreign authors still protected abroad, including works previously avail via public domain in US. Now, © owners could request $ from parties wishing to use works. Ps who benefited from the free use of now protected works sued declaring § 514 unconst violation of both the © Clause + 1A.
· Hold: The Copyright Clause of the U.S. Const authorizes Congress to grant authors the exclusive right to exploit their own writings for a limited time. While granting works previously in the public domain may have an effect of slightly limiting the free use of ideas in the short term, compliance with the Berne Convention promises greater diffusion of ideas across countries and greater protection for domestic works in foreign markets. 514 also survives 1A scrutiny, bc the removal of works from the public domain is done in a content-neutral manner, and the affected works are still available to those who wish to access and exploit the works. The only difference is that the copyright owners are now entitled to compensation. 
· KEY: Golan essentially shuts the door on independant 1A review in copyright. 1A is built into copyright law. 
· Dissent: These speech-related harms (e.g., restricting use of previously available material; reversing payment expectations; rewarding rent-seekers at the public's expense) at least show the presence of a 1A interest. The fact that, by withdrawing material from the public domain, the statute inhibits an important pre-existing flow of info is sufficient, when combined with the other features of the statute that I have discussed, to convince me that the Copyright Clause, interpreted in the light of the 1A, does not authorize Congress to enact this statute. 
· Copyright is only focused on an incentive to create, not to distribute. 
Trademark Law
San Francisco Arts & Athletics v. U.S.O.C. 
· Rule: A private org does not become a govt actor by obtaining governmental approval of a trademark.
· Facts: Congress granted the US Olympic Committee (USOC) (P), a private org, exclusive right to use the term “Olympic.” SFAA (D), promoted an event as Gay Olympic Games. The USOC sued, seeking an injunction to prohibit the use of the term “Olympic” by SFAA. SFAA then asserted that the USOC was a govt actor and was thus in violation of the 14 A’s EP Clause by selectively choosing who could use the term “Olympic.” 
· Hold: The fed govt granted a corporate charter to the USOC and gave USOC the exclusive right to use the term “Olympic.” The govt did not coerce or encourage the USOC to permit or prohibit any group from using the term “Olympic.” Instead, the govt merely acquiesced in the USOC’s initiatives. This action is not sufficient to convert private action into govt action. 
· “A common descriptive name of a product or service is generic. Bc a generic name by definition does not distinguish the identity of a particular product, it cannot be registered as a trademark under the Lanham Act.”
· Analysis: 1. → yes, speech  [using the work olympic in name]  2. → yes, content based
· 3. Exceptions?  → maybe, or it is in a lower category of speech  [commercial,or other ppl’s property]. 
· 4. Court gives it INTERMEDIATE scrutiny [bc of the property rights that the USOC has in this name]
· Gov’t interest: overall promotion of the olympics, their ability to determine the meaning of the word, give them incentive to be supported/raise funds, and high quality athletes, controlling the ability to produce merchandise.  (Fits with the property regime: property interest here)
· Is it no more restrictive than necessary?    → Court says: there are alternatives!! 
· But really there is no substitute for the word olympic. 
· This case does not square up with the Cohen v. CA! At odds w each other. 
Rogers v. Grimaldi  [Rogers Test] for in the context of Trademark law for expressive works
· First Amendment protects use if: 
· (1) artistically relevant and 
· (2) not explicitly misleading as to source or content
· Thus, for the hypo about Olympic play: okay! Same with promotions for it 
· Rogers test is an independent 1A test/defense [only applied to TM claims in a work deemed as an expressive work, not expressive speech]
Trademark Built-in Speech Protections
· Needs to rise to level of mark – can’t be generic (argument re Olympics)
· Likely Confusion
· Now trademark dilution—likely dilution
· Fair Use Doctrines (descriptive & nominative)
· Rogers test
Right of Publicity
· Origins → Photo-Ad Cases

· Ppl’s images taken/sold by the photographers, then used for advertisements w.o subject’s permission. 
Zacchini v. Scripps-Howard Broad. Co.     [also seen as a right of performance case, performance as property]
· Facts: A reporter attended a county fair and attempted to film Zacchini (P) performing a human cannonball act. Z asked reporter not to film. Following day, he returned/filmed. SH broadcast 15 second clip of Z’s act on local nightly news. Z filed suit seeking damages for appropriation of professional property.
· Hold: State crt based decision on Time, Inc. [Time v. Hill = privacy interest, This case = property interest]. This case, however, presents a “right of publicity” claim based upon the improper appropriation of Zacchini’s professional identity. 
· False light claim: govt’s interest is providing P w a cause of action to recover 4 damages to reputation. 
· Right of publicity claim: govt’s interest is providing P with a cause of action to protect ability to maintain public interest in his performance. 
· False light claim: P’s interests are safeguarded by limitations upon the publication of injurious info. 
· Right of publicity: centers on the entitlement to control the manner of publication and to retain profits from the public display of a performance. 
· We are confident that the 1A does not confer a privilege against liability when the media appropriates the entirety of a professional performance. The Const does not privilege the media to broadcast © materials or private exhibitions, like sporting events, w.o compensation. Conversely, nothing in the Const prohibits a state from demanding compensation under its own laws for the media’s appropriation of a professional performance. Although Z’s performance may be newsworthy, public broadcast of the entire performance devalues its appeal to the public. To privilege the media’s appropriation of Z’s performance would amount to unjust enrichment. Media nor public will suffer any detriment to 1A rights by the req that Z be appropriately compensated. 
· MAIN CONCERN: ppl could go to other shows [like symphonies] record longer videos and release them. 
· Dissent: The maj’s focus on “the entire act” standard is unworkable/useless. This is not a case in which the media broadcasted w.o consent and profited. This was a 15 second clip during a news program of what Z concedes to be a newsworthy event. The public will lose out by a rule that forces news editors to water down content over liability concerns. 
· NOTE: When property is involved, specifically intellectual property, the 1A has less weight
· But when we shift to privacy/data, the 1A has more weight 
Privacy, Confidentiality and Data Protection 
· Prosser’s Privacy Torts
· Making sense of the “haystack in the hurricane”:
· 1) Intrusion  2) Public Disclosure of Private Facts
· 3) False Light in the Public Eye   4) Appropriation
FL Star v. BJF
· Rule: Info about a matter of public significance lawfully obtained by, and published by, a newspaper enjoys 1A protection, absent a need to further a state interest of the highest order.
· FL Statute: Unlawful to publish or broadcast info identifying sexual offense victim. No person shall print, publish, or broadcast, or cause or allow to be printed, published, or broadcast, in any instrument of mass communication the name, address, or other identifying fact or info of the victim of any sexual offense within this chapter.  [Violation is both criminal misdemeanor & subject of civil liability]
· Facts: B.J.F. reported to sheriff’s dept she had been raped/robbed. Official report prepared by dept contained the full name of B.J.F., was put in press room, seen by a reporter for FL Star. Reporter published report, including B.J.F.’s name, in the paper. B.J.F. sued the sheriff’s dept and FL Star for violation of state statute. A jury found FL Star liable in the amount of $75k in compensatory damages and $25k in punitives.
· Analysis:  1. → Yes, speech 
· 2. → Yes, content-based. need to look at the speech to tell if it is illegal
· 3. Level of Scrutiny? [you would think strict scrutiny, but court doesn’t apply it]
· 4. Scrutiny Test: 
· Interests: privacy of victims, their physical safety, encouraging victims to come forward. 
· Compelling? Crt says highly significant and important. But then backtracks and undermines the nature of interest saying once info in a police report - interest fades. Once there’s public record, public interest weighs in the favor of disclosure. Even tho the victim is a private individ, the crime is a public concern. [interest is undermined]
· NOTE: she didn’t have any ability to prevent the police from using her name in the police report. This is also why it is dif than Cox. 
· This was information that was available to the public → crucial here!  
· Even tho it was an accident 
· KEY: if news sources can’t report stuff from a public record, how are they supposed to know what they can/can’t report! 
· significant concerns that timidity and self-censorship will result if the state is permitted to punish the media for publishing certain truthful info.
· Narrow Tailoring?
· If a govt agency, such as sheriff’s dept, provides info to the media, it is appropriate to assume that the dept had the means, but failed, to protect against its dissemination.
· FACIAL issue of statute: no mens rea req
· Didn’t ask jury whether it was highly offensive
· Underinclusive: statute only prohibits publication of a rape victim’s name if it appears in an “instrument of mass communication.” Thus, B.J.F.’s name wouldn’t be covered if her identity had been disseminated by other means. 
· Hold: Holding is limited → truthful publication is not automatically const.ly protected. Doesn’t mean there is no zone of personal privacy within which the state may protect the individual from intrusion by the press. 
· Dissent: There is no public interest served by publishing crime victims' personal info and no public interest in immunizing the press from liability in circs in which the state has failed to protect a victim's privacy. 
· . . . Today, we hit the bottom of the slippery slope. 
· Q: could paper have omitted actual name and maintain the story? Yes. Didn’t affect public discourse. 
Bartnicki v. Vopper
· Rule: The 1A prohibits liability for publishers who lawfully obtain and publish the contents of an intercepted private convo, even when the initial interception was unlawfully made by an independent 3rd party.
· Statute: any person who “intentionally discloses, or endeavors to disclose, to any other person the contents of any wire, oral, or electronic communication, knowing or having reason to know that the information was obtained through the interception of a wire, oral, or electronic communication in violation of this subsection; ... shall be punished....”  [Pennsylvania law contains a similar provision]        [as applied challenge]
· Facts: Bartnicki called Kane, convo about status of teacher’s union negotiations [matter of pub concern]. 3rd party intercepted/recorded. Kane threatened violence to school board if negotiations did not go favorably. Vopper got recording from unidentified source, played tape on talk show. Ps sued for invasion of privacy.
· Analysis:  1. → Yes, speech   2. → Not content-based. Just need to know if it was intercepted.
· 3. Regulating conduct? Yes, so → O’Brien Test for Laws Directed at Conduct
· Scrutiny test is a SIDE SHOW here.   This is really about a public concern, and about public figures
· Interest: incentivizing ppl not to intercept, to protect ppl who were intercepted, not chilling speech - privacy in communication is essential. The freedom to NOT speak. 
· Court: undermines these interests again in a variety of ways!
· Would be quite remarkable to hold that speech by a law-abiding possessor of info can be suppressed in order to deter conduct by a non-law-abiding third party.
· But we do this with child porn! Ferber  [Court says that is a unique circ]
· Crt questions whether this actually reduces interception.
· of course it reduces interception. if u can’t disseminate then what’s the point
· This is just reputational interest, not property
· Court basically uses strict scrutiny, not intermediate. [If private concern than this would be different.] 
· Court: this is also potentially a threat, ppl should know. [wouldn’t count as a true threat, private convo]
· Hold: While the statutes seemed content-neutral, their practical effect is to regulate pure speech. In general, the Court has seldom upheld statutes that punish the publication of truthful speech as constl. One of the costs associated with participation in public affairs is an accompanying loss of privacy. 
· Concur: holding should be construed narrowly. the Court does not create a “public interest” exception that swallows up the statutes' privacy-protecting general rule. Here, the speakers' legit privacy expectations are unusually low, and the pub interest in defeating those expectations is unusually high. 
· Dissent: Decision diminishes, not enhances, purposes of 1A, inevitably results in chilling speech 
Sorrell v. IMS Health
· Rule: Under 1A, a content-based reg. of commercial speech must directly advance a substantial state interest.
· Facts: To focus marketing efforts, pharmaceutical Cos buy prescriber-identifying info from pharmacies to help determine which Drs more likely to prescribe patients their drugs. A VT statute prohibited pharmaceutical Co.s from using prescriber-IDing info in marketing. IMS challenged as unconst, content-based regulation of speech.
· Statute: “A health insurer, a self-insured employer, an electronic transmission intermediary, a pharmacy, or other similar entity shall not sell, license, or exchange for value regulated records containing prescriber-identifiable information, nor permit the use of regulated records containing prescriber-identifiable information for marketing or promoting a prescription drug, unless the prescriber consents .... Pharmaceutical manufacturers and pharmaceutical marketers shall not use prescriber-identifiable information for marketing or promoting a prescription drug unless the prescriber consents ....”
· Hold: Commercial speech that is regulated based on its content is entitled to the same heightened scrutiny under the 1A as other forms of speech. These const reqs: (1) ensure that the regulation of speech is proportional to the interest the state hopes to protect and (2) prevent the state from suppressing speech based on disagreement with its content. 
· Here, intended interests: to protect the privacy of drs, preserve dr-patient relationships, and improve pub healthcare/reduce costs. While the state has a substantial interest in promoting these goals, the means chosen do not directly advance interests. Alt, content-neutral methods are avail to remedy this, including a Dr’s simple refusal to schedule a mtg. W respect to Dr-patient relats, the state argues that the use of prescriber-IDing info influences a Dr’s treatment decisions. However, the 1A does not allow speech to be restricted bc its message might influence the listener. Finally, state args this improves pub healthcare/reduce costs, bc detailing is only used to promote brand-name drugs. The statute attempts to remedy this by restricting the availability of truthful info, which is an over-inclusive regulation prohibited by 1A. The statute does not directly advance a substantial state interest. So unconst
· ANALYSIS:  1. → Yes, speech. This Court has held that the creation and dissemination of information are speech within the meaning of the First Amendment. Bartnicki 
· 2. → Yes, content-based; need to know what the data is to know whether it could be shared. 
· Also prohibits WHO can talk [so, viewpoint based]
· 3. Exceptions? Even though this is commercial speech, STILL gets heightened scrutiny!
· If i t is viewpoint discriminatory, don’t apply Central Hudson. 
· Strict scrutiny [SIDE SHOW] see above
· How to make statute better?
· Less exceptions!! Make only very narrow exceptions. Or even no exceptions.
· Can’t look viewpoint discriminatory. 
· Also don’t prevent speech from specific speakers. 
· What if you required the info to be anonymous? No Dr info. 
· This would apply broadly, and would prevent the targeting of physicians. Researchers would still get the info, same with marketers, they just can’t use it to target Drs.  
· Dissent: The statute aims to focus drug marketing on the safety and effectiveness of such drugs. The maj opinion suggests that a Dr can refuse to meet w detailers, but doing so deprives the dr of useful info. 
