1. Big Questions:

1.        What is the questioned evidence? 

2.        What is the evidence offered to prove? 

3.        Is the evidence relevant when offered for that purpose?

4.        If the evidence is relevant, are there any other rules that might require its exclusion, i.e. hearsay? 

5.        Does the evidence fit some exemption or exception to the hearsay rule? 

6.        Is the evidence excluded or limited by some policy – statutory or of the evidence rules? 

7.        Once a witness has testified or the evidence has been produced, is there a way to impeach that evidence (i.e., attach its credibility?)

 

 

1. Process of Proof / Overview of a Trial

a. Evidence (CEC 140): testimony, writings, material objects, or other things presented to the senses that are offered to prove the existence or nonexistence of a fact. (FRE has no definition)

i. Purpose (FRE 102): These rules should be construed so as to administer every proceeding fairy, eliminate unjustifiable expense and delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination 

ii. Entrusts judges w/ the responsibility of administration

iii. Bias = in favor of admissibility

 

a. Motions in Limine

i. Typically happens before the trial and thus, outside presence of jury.   Moving party seeks to preclude certain evidence from trial because you think its prejudicial or inadmissible for some other reason.

ii. Court may often decline to make a pretrial ruling b/c admissibility might depend upon the context in which the evidence is actually offered at trial

iii. If a motion is granted and the opposing counsel continues to bring the questions up in the trial, that is grounds for a mistrial.

 

a. Objections

· Objections serve to (1) attempt to exclude testimony and (2) preserving evidence in case of an appeal. 

· Counsel is obligated to raise objections. 

· Counsel shall object AND state the grounds for the objections. 

· Do this to tell the court of appeals, that if the judge overrules the objection why she was wrong.

· If lawyer fails to objection 90% of the time the objection is waived and evidence is admissible for any purpose

· A judge can make objections but they do not want to

· If the judge excludes any evidence you think should have been admitted, counsel should make an offer of proof for appeal – make a record of what the substance of the excluded evidence would have been

 

a. Voir Dire

i. asking for permission to interrogate a witness, interrupting to find out if you have a basis for objecting to the testimony. 

 

a. Appellate Review of Evidentiary Issues

i. Preserving a Claim of Error

1. When a party may claim an error

i. A party may claim error in a ruling to admit or exclude evidence only if 

i. The error affects a right of the party

ii. Counsel timely objects or moves to strike AND

iii. Counsel states the specific ground, unless it was apparent from the context

ii. If the ruling excludes the evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.

 

1. Three-step process for an appeal of an alleged evidentiary error

i. The party must preserve the issue for appeal

ii. The party must persuade the appellate court that the trial court committed an error in the admission or exclusion of evidence.

iii. The party must also convince the appellate court that the error affected a substantial right of the party.  

i. Did the trial court ruling on evidence prejudice a party?  Was the evidence material?

 

1. Plain Error - FRE 103(e)

a. Plain error is an exception to the requirement that counsel must object to allegedly inadmissible evidence.

i. Plain error occurs when an appellate court will review the issue even if the party did not make a record for appeal.

ii. The error must be so obvious that a formal objection should not be necessary to alert the trial court to the problem.

b. California does not have a plain error rule.  Must object to preserve right to appeal.

 

1. FRE 105: Limiting Instruction Rule:

a. If the court admits evidence that is admissible against a party or for a purpose – but not against another party or for another purpose – the court, on timely request must restrict the evidence to tis proper scope and instruct the jury accordingly. 

 

1. Standard of Review on Appeal

a. The standard of review on appeal of evidentiary issues is "abuse of discretion" or "de novo (error of law)".  It will not be reversed unless the decision is "plain error".

 

a. Statutes

i. Fed. R. Evid. 103: Ruling on Evidence

(a) Preserving a Claim of Error. A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:

(1) if the ruling admits evidence, a party, on the record:

(A) timely objects or moves to strike; and

(B) states the specific ground, unless it was apparent from the context; or

(2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.

 

(b) Not Needing to Renew an Objection or Offer of Proof. Once the court rules definitively on the record — either before or at trial — a party need not renew an objection or offer of proof to preserve a claim of error for appeal.

 

(c) Court’s Statement About the Ruling; Directing an Offer of Proof. The court may make any statement about the character or form of the evidence, the objection made, and the ruling. The court may direct that an offer of proof be made in question-and-answer form.

 

(d) Preventing the Jury from Hearing Inadmissible Evidence. To the extent practicable, the court must conduct a jury trial so that inadmissible evidence is not suggested to the jury by any means.

 

(e) Taking Notice of Plain Error. A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved.

 

Fed. R. Evid. 105: Limiting Evidence That Is Not Admissible Against Other Parties or for Other Purposes
If the court admits evidence that is admissible against a party or for a purpose — but not against another party or for another purpose — the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly.

 

1. Witness Requirements

a. Competency Requirements

i. Overview

1. Rule 601 establishes that, except as otherwise provided in other rules, every person is competent to be a witness.

a. Federal rule is very broad.  The presumption is that an individual is able to testify.

i. Thus rule makes obsolete an enormous amount of old law that disqualified many different categories of people from testifying.

ii. So people with infirmities are now competent, but you attack credibility on impeachment.

 

a. California has similar language in 700 which states everyone is qualified to testify.  701 has two categorical disqualifications--unable to express themselves, those who can't comprehend the duty to tell the truth.

 

a. Federal Rules state that two categories of people are incompetent to testify

i. Judge

ii. Members of the Jury

 

a. Another limitation on rule 601 is the provision regarding state law contained in the second sentence of that rule.

1. The sentence states that state law sometimes controls the competency of a witness testifying in federal court.  

2. The state law provision in Rule 601 requires the application of state competency law when three conditions are satisfied:

a. The issue arises in a civil action or proceeding;

b. It concerns an element of a claim or defense; and 

c. The claim or defense is one as to which state law supplies the applicable substantive rule

3. This issue arises in civil actions brought in federal court under diversity jurisdiction.  

a. This is because the federal courts will be litigating a state law issue and thus, state competency law applies.

b. Courts can exclude the testimony under the general authority of Rule 403 if it seems that the probative value of the testimony will be very weak because of the child's inability to tell truth from falsehood.

 

i. Statutes

1. Fed. R. Evid. 601: Competency to testify in General
a. Every person is competent to be a witness unless the rules provided otherwise.  

b. But in a civil case, state law governs the witness' competency regarding a claim or defense for which state law supplies the rule of decision.

 

1. C.E.C. § 700. General rule as to competency

Except as otherwise provided by statute, every person, irrespective of age, is qualified to be a witness and no person is disqualified to testify to any matter.

 

1. C.E.C. § 701. Disqualification of witness

(a) A person is disqualified to be a witness if he or she is: 

(1) Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or 

(2) Incapable of understanding the duty of a witness to tell the truth. 
 

(b) In any proceeding held outside the presence of a jury, the court may reserve challenges to the competency of a witness until the conclusion of the direct examination of that witness.

 

i. Competency of Judge, Jurors, and Attorneys

1. Judges

a. Overview

1. In federal courts the presiding judge is precluded from being called to testify. A judge is supposed to be a neutral arbiter of facts.  

2. In California, a judge may testify in the trial he presides over, but before testifying, he must inform the parties of the information he has to testify about outside the presence of the jury.  
a. If either party objects, judge cannot testify and upon such objection, the judge shall declare a mistrial.
b. Absent an objection, the judge can testify as a witness in the trial
3. CA 703.5 also prohibits a judge/mediator/arbitrator from testifying in a subsequent civil proceeding as to anything in the prior proceeding except for statements that could give rise to civil contempt, a crime, or other requirements.

 

a. Statutes

1. Fed. R. Evid. 605: Judge's Competency as a Witness
a. The presiding judge may not testify as a witness at the trial.  A party need not object to preserve the issue.

 

1. C.E.C.§ 703. Judge as witness
(a) Before the judge presiding at the trial of an action may be called to testify in that trial as a witness, he shall, in proceedings held out of the presence and hearing of the jury, inform the parties of the information he has concerning any fact or matter about which he will be called to testify. 
 

(b) Against the objection of a party, the judge presiding at the trial of an action may not testify in that trial as a witness. Upon such objection, the judge shall declare a mistrial and order the action assigned for trial before another judge. 

 

(c) The calling of the judge presiding at a trial to testify in that trial as a witness shall be deemed a consent to the granting of a motion for mistrial, and an objection to such calling of a judge shall be deemed a motion for mistrial.

 

 (d) In the absence of objection by a party, the judge presiding at the trial of an action may testify in that trial as a witness.
 

C.E.C. § 703.5. Judges, arbitrators or mediators as witnesses; subsequent civil proceeding
No person presiding at any judicial or quasi-judicial proceeding, and no arbitrator or mediator, shall be competent to testify, in any subsequent civil proceeding, as to any statement, conduct, decision, or ruling, occurring at or in conjunction with the prior proceeding, except as to a statement or conduct that could 

(a) give rise to civil or criminal contempt, 

(b) constitute a crime, 

(c) be the subject of investigation by the State Bar or Commission on Judicial Performance, or 

(d) give rise to disqualification proceedings under paragraph (1) or (6) of subdivision (a) of Section 170.1 of the Code of Civil Procedure. 

However, this section does not apply to a mediator with regard to any mediation under Chapter 11 (commencing with Section 3160) of Part 2 of Division 8 of the Family Code.

 

1. Jurors

a. Overview

i. Under the Federal Rules, a juror may not testify as a witness before the other jurors at the trial.

a. If a juror is called to testify, the court must give a party an opportunity to object outside the jury's presence.

b. Unlike CA, this responsibility is not borne by counsel

 

i. CEC 704 states that jurors can testify in the trial she serves in, but before she is called to testify, the juror must, in proceedings outside the presence of the jury, inform the parties of the information she has. If either party objects juror cannot testify and judge must declare a mistrial. Absent and objection a juror can testify.
i. In California, that is the lawyer's responsibility to identify the conflict in interest.  

ii. Under CA, once the prosecution calls the juror to testify, call a conference in chambers, figure out what juror knows, then lawyer makes a motion to object which is a motion for mistrial.  

iii. In CA, you have to make the motion.  If you don't object, you waive the right to object.  

iv. Judge can either dismiss the juror or grant the mistrial.  If they don’t, appeal and the standard would be a reversible error.

 

i. Inquiries the Validity of a Verdict or Indictment

i. During an inquiry into the validity of a verdict or indictment, a juror may not testify about any statement made or incident that occurred during the jury's deliberations; the effect of anything on that juror's or another juror's vote; or any juror's mental processes concerning the verdict or the indictment.

ii. The court may not receive a juror's affidavit or evidence of a juror's statement on these matters.

iii. A Bailiff is not a juror and they can testify to his observations of the jury, but not the jury's deliberations.

iv. In Warger, SCOTUS stated a juror is incompetent to testify that another member of the jury lied during voir dire when that testimony is offered in support of a motion for a new trial.

v. In Tanner, the court held that the impairments were not outside influences and therefore evidence of the impairments was inadmissible.  

a. In CA, can argue that impairments, likely affected the verdict and thus, 1150 would allow this evidence to come in.
 

i. Exceptions:

a. Extraneous prejudicial information was improperly brought to the jury's attention;

1. Ex. The jury receives extraneous prejudicial information when it learns about the facts of the case from some source other than admitted evidence, such as a newspaper, television, or radio report.

b. An outside influence was improperly brought to bear on any juror; or

1. Ex. Outside influence refers to external pressures from bribes or threats.

c. A mistake was made in entering the verdict on the verdict form

1. Ex. The last exception is a rare case where the jury made a mechanical error in writing its verdict on the verdict form.

d. Other examples from class:

1. Under Federal Rule, flipping a coin does not bring into account the deliberations and thus, that is admissible.

1. CA civil procedure code 657 states that verdicts based on chance are reversible.
2. Where a juror makes a clear statement that they are relying on racial stereotypes or animus, the testimony must be admissible because the defendant would not have a right to a trial by impartial jury.

3. Jurors can bring their relevant experiences to the deliberations.  They cannot however bring information from outside publications.

4. Only clerical errors can be corrected, calculation errors cannot be corrected.

 

i. This prohibition on testimony is supported by Rule 606b of the Federal Rules and CEC 1150.  The Federal and CA rules on this matter align.

i. Policy to protect the deliberations and influence people to sit on them.  Jurors are asked to make decisions based upon collective wisdom and a personal opinion is not necessarily important.

a. Without this rule, counsel would just seek testimony to find one disgruntled juror to claim a mistrial.  Few verdicts would ever be final and the jury system would collapse.

a. Statutes

i. Fed. R. Evid. 606. Competency of Juror as Witness
(a) At the trial. A member of the jury may not testify as a witness before that jury in the trial of the case in which the juror is sitting. If the juror is called so to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury.

 

(b) Inquiry into validity of verdict or indictment. Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the course of the jury's deliberations or to the effect of anything upon that or any other juror's mind or emotions as influencing the juror to assent to or dissent from the verdict or indictment or concerning the juror's mental processes in connection therewith. But a juror may testify about 

(1) whether extraneous prejudicial information was improperly brought to the jury's attention, 

(2) whether any outside influence was improperly brought to bear upon any juror, or 

(3) whether there was a mistake in entering the verdict onto the verdict form. 

 

A juror's affidavit or evidence of any statement by the juror may not be received on a matter about which the juror would be precluded from testifying.

 

i. C.E.C. § 704. Juror as witness
(a) Before a juror sworn and impaneled in the trial of an action may be called to testify before the jury in that trial as a witness, he shall, in proceedings conducted by the court out of the presence and hearing of the remaining jurors, inform the parties of the information he has concerning any fact or matter about which he will be called to testify. 
 

(b) Against the objection of a party, a juror sworn and impaneled in the trial of an action may not testify before the jury in that trial as a witness. Upon such objection, the court shall declare a mistrial and order the action assigned for trial before another jury. 
 

(c) The calling of a juror to testify before the jury as a witness shall be deemed a consent to the granting of a motion for mistrial, and an objection to such calling of a juror shall be deemed a motion for mistrial. 

 

(d) In the absence of objection by a party, a juror sworn and impaneled in the trial of an action may be compelled to testify in that trial as a witness.

 

i. C.E.C. § 1150. Evidence to test a verdict
(a) Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, of such a character as is likely to have influenced the verdict improperly. No evidence is admissible to show the effect of such statement, conduct, condition, or event upon a juror either in influencing him to assent to or dissent from the verdict or concerning the mental processes by which it was determined. 

 

(b) Nothing in this code affects the law relating to the competence of a juror to give evidence to impeach or support a verdict.

 

i. CCP 657 – Relief available on motion for new trial;
1. Verdicts can be vacated, modified in whole or part, and/or a new trial granted, where any of the following materially affected the substantial rights of each party
a. Jury misconduct; inducement of jurors to vote certain way on verdict or question submitted by the court; by coming to verdict by use of chance. 
b. This type of misconduct can be proved by an affidavit of any of the jurors. 
 

1. Attorneys

a. Overview

i. No evidence rule makes attorneys incompetent to testify in proceedings in which they also occupy the role of advocate.  

ii. However, the rules of professional ethics prohibit an attorney from accepting employment in most cases in which it is obvious at the outset that the attorney will be called as a witness.

iii. Many courts will exercise their discretionary powers under Rules 403 and 611 to preclude an attorney from testifying in violation of these rules because juries might be confused by the blurring boundaries between the roles of witness and advocate.

 

i. Requirements when Witness Has Undergone Hypnosis

1. Federal Rule

a. Hypnotized person can typically testify. But can use an expert witness to attack their credibility. Under Rock v. Arkansas SCOTUS did not hold that a criminal defendant must always be permitted to testify, but only that the trial court must make a case-by-case determination of whether the person’s testimony would be so unreliable as to overcome the D’s right to testify at her own trial. 

 

1. California Rules

a. Civil Cases: Hypnotized person cannot testify

b. Criminal Cases: For criminal cases if you record everything the person can recall on his or her own, makes sure you have a qualified technician for the hypnosis who does things in a way that is minimally suggestive than you can use the investigative tool and the witness can testify to that which she recalls before she was hypnotized. 

1. This a situation where the constitution trumps the evidence rule because you have a constitutional right to testify on your behalf as a defendant and the evidence rule cannot prevent that here 

2. If a state has a legitimate concern for people being hypnotized the state can make rules around the testimony, but cannot bar them from testifying per se, such as the CA rule limiting testimony, to testimony before hypnosis. 
 

1. Statutes

Cal. Evid. Code 795: Testimony of Hypnosis Subject; Admissibility; Conditions
(a) The testimony of a witness is not inadmissible in a criminal proceeding by reason of the fact that the witness has previously undergone hypnosis for the purpose of recalling events that are the subject of the witness' testimony if all of the following conditions are met:

1. The testimony is limited to those matters that the witness recalled and related prior to the hypnosis

2. The substance of the prehypnotic memory was preserved in a writing, audio recording, or video recording prior to the hypnosis

3. The hypnosis was conducted in accordance with all the following procedures

A. A written record was made prior to hypnosis documenting the subject's description of the event, and the information that was provided to the hypnotist concerning the subject matter of the hypnosis.

B. The subject gave informed consent to the hypnosis.

C. The hypnosis session, including the pre and post hypnosis interviews, was video recorded for subsequent review.

D. The hypnosis was performed by a licensed medical doctor, psychologist, or clinical social worker, or a licensed marriage and family therapist experienced in the use of hypnosis and independent of and not in the presence of law enforcement, the prosecution, or the defense.

4. Prior to admission of the testimony, the court holds a hearing pursuant to section 402 which the proponent of the evidence proves by clear and convincing evidence that the hypnosis did not so affect the witness as to render the witness' prehypnosis recollection unreliable.

(b) Nothing in the section shall be construed to limit the ability of a party to attack the credibility of a witness who has undergone hypnosis, or to limit the legal grounds to admit or exclude the testimony of that witness.

 

a. Personal Knowledge Requirement

i. Overview

1. A witness can have personal knowledge of facts only if she perceived those facts with one or more of her senses
i. Facts perceived are those facts which the witness will be permitted to testify.  FP=FT.

2. Sensory perception is just the first part of what rule 602 demands.  

3. Implicit in the concept of [personal] knowledge is the notion that a witness also must be able to comprehend, remember, and communicate what she perceived.

i. This does not mean that a witness' knowledge must be perfect.  Rule 602 only requires that there be evidence "sufficient to support a finding" of personal knowledge.

ii. If a witness was there and saw what happened, if they cannot remember, then they do not have personal knowledge. Even if they wrote it down and re-read it to the jury still not personal knowledge because they do not personally remember it. 
 

1. A witness has personal knowledge as long as a reasonable juror could conclude that the witness perceived, comprehends, remembers, and can communicate the facts.

2. Evidence to prove personal knowledge may consist of the witness' own testimony

3. CA and Federal Rules are similar here
 

i. Statutes

1. Fed. R. Evid. 602: Need for Personal Knowledge
a. A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  

b. Evidence to prove personal knowledge may consist of the witness' own testimony

c. This rule does not apply to expert witness testimony under Rule 703.

 

1. C.E.C. § 702. Personal knowledge of witness
(a) Subject to Section 801, the testimony of a witness concerning a particular matter is inadmissible unless he has personal knowledge of the matter. Against the objection of a party, such personal knowledge must be shown before the witness may testify concerning the matter. 

(b) A witness' personal knowledge of a matter may be shown by any otherwise admissible evidence, including his own testimony.

 

1. C.E.C. § 403. Determination of foundational and other preliminary facts where relevancy, personal knowledge, or authenticity is disputed 
(a) The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary fact, and the proffered evidence is inadmissible unless the court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact, when: … (2) The preliminary fact is the personal knowledge of a witness concerning the subject matter of his testimony

 

a. Oath or Affirmation Requirement

i. Overview

1. All witness's must make an oath or affirmation prior to testifying.  

a. Oath--witness invokes God.  

b. Affirmation--affirming to tell the truth makes a promise to do so without invoking God.

1. Affirmation can simply be “I promise to tell the truth in this proceeding.” That will be enough to satisfy and later prosecute for perjury if turns out witness lied. 
 

1. Reasons for Rule 603:

i. To impress that duty on the witness' conscience.

ii. Rule 603 ensure that the predicate for a perjury prosecution is established.

 

1. CA and Federal Rules are similar here
 

i. Statutes

1. Fed. R. Evid. 603: Oath or Affirmation to Testify Truthfully
i. Before testifying, a witness must give an oath or affirmation to testify truthfully.  It must be in a form designed to impress that duty on the witness' conscience.

 

1. C.E.C. § 710. Oath required 
Every witness before testifying shall take an oath or make an affirmation or declaration in the form provided by law, except that a child under the age of 10 or a dependent person with a substantial cognitive impairment, in the court's discretion, may be required only to promise to tell the truth.

 

1. Real Evidence: Authentication and the Best Evidence Rule

a. Two Types of Evidence

i. Real Evidence: Refers to an item that was directly involved in the very events that are at issue in the case.

1. Real evidence must be authenticated.
 

i. Demonstrative Evidence: Refers to an item that merely illustrates testimony

· Ex: A diagram of the details of the murder scene as described by an eyewitness.

· Demonstrative evidence is not real evidence because it was not directly involved in the events at issue.
· Demonstrative evidence can be used only if the testimony it illustrates is admissible and the demonstrative evidence accurately reflects that tesitmony.

· Typically demonstrative evidence cannot go into the jury room

· Demonstrative evidence must illustrate or illuminate testimony.

 

a. Authentication

i. Overview

1. Authentication: evidence sufficient to purport a finding that the thing is what it is said to be

2. If there is a serious issue about authentication that will be handled in pre-trial motions, motions in limine to challenge that piece of information, because if the evidence is not genuine you do not even want opposing counsel to suggest it. 

 

i. Three Principles under Rule 901

1. First, evidence must be authenticated in order to have it admitted.  Authentication is a condition precedent.

1. This is decided by the court under Rule 104 (preliminary question of fact)

2. Even after the court determines that an item is authenticated and admissible, evidence contesting authenticity also remains admissible.

 

1. Evidence is authenticated by showing that the item is what the proponent claims it is

1. This means that the party offering the evidence, by deciding what she offers it to provide, can control what will be required to authenticate it.

2. A party's claims about an item of evidence must be consistent with establishing that the item is relevant.

1. Ex. Ballistics expert to validate the gun was the one used in the crime.

 

1. The showing must be sufficient to support a finding

a. The judge should admit the evidence unless proof of authenticity is so weak that no reasonably juror could consider the evidence to be what the proponent claims it to be.

b. Standard: is there enough evidence that a juror could reasonably conclude that it is what the proponent says it is.

 

i. CA and Federal Rules on this matter are the exact same.
1. The authentication rules apply to all evidence entered in CA courts, despite the fact that CEC 1401-1403 only make mention to writings.

 

i. Authentication of Photographs

1. A witness can testify that a picture is a fair and accurate depiction in order to authenticate a photograph as demonstrative evidence

a. Important to distinguish whether a photo is real or demonstrative evidence.

b. Lawyer presenting the photograph needs to be clear in explaining to the court what the purpose for introducing the photo is.

1. If counsel asks a witness to testify to a photograph at the date of the crime, there may be a personal knowledge objection since the witness did not take the photograph.  

1. They can say it is an accurate depiction and authenticate it, but they cannot say exactly what the photo is.

2. If counsel asks to testify whether the photograph is fair and accurate depiction, that is the "trigger" for demonstrative evidence and thus, it doesn't need to be authenticated.

2. If the actual photographer is called to testify, there is no need to state that it is a fair and accurate photograph.  Rather, the photographer simply states that the photo is his because he has personal knowledge and the photo is real evidence.

 

i. Authentication by Chain of Custody

1. Unique Evidence

a. When an item of evidence has a unique appearance or character, often a single witness can authenticate that item based on seeing it just once before testifying.  Establishing the subsequent history of the item is not essential.

 

1. Indistinguishable Evidence

a. If no single witness can uniquely identify the item because it is indistinguishable from other items with a similar appearance, it is necessary to establish a "chain of custody" to authenticate an item as evidence.

b. To do so, all witnesses in the chain of custody testify to the circumstances under which they took custody of the item, the efforts they made to safeguard it, what if any changes appear in the items since they last had custody, and the circumstances in which they surrendered custody.

 

1. If the chain of custody is broken, it will not be admissible.  Chain of custody is an accounting of the evidence from the time of the crime/act to the courtroom.

 

i. Self-authentication

1. For evidence, ask if it is self-authenticating under 902.  

a. If so, the evidence does not require extrinsic evidence of authenticity in order to be admitted.
b. If not, authenticate under 901.  If the evidence cannot be authenticated, it is inadmissible.

c. Some examples of self-authenticating evidence include documents that are signed and sealed, foreign public documents, certified copies of public records, newspapers,

2. Only the things mentioned in Fed Rule 902 are self-authenticated. This is an exhaustive list.

3. California does NOT have a self-authentication provision.  Everything needs authentication.

 

1. Statutes

a. Fed. R. Evid. 901: Authenticating or Identifying Evidence
(a) In General: To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is

 

a. Fed. R. Evid. 902: Evidence that is Self-Authenticating
The following items of evidence are self-authenticating; they require no extrinsic evidence of authenticity in order to be admitted:

i. Domestic Public Documents That Are Sealed and Signed

ii. Domestic Public Documents That Are Not Sealed but Are Signed and Certified.

iii. Foreign Public Documents.

iv. Certified Copies of Public Records.

v. A book, pamphlet, or other publication purporting to be issued by a public authority.

vi. A book, pamphlet, or other publication purporting to be issued by a public authority.

vii. Trade Inscriptions and the Like.

viii. A document accompanied by a certificate of acknowledgment that is lawfully executed by a notary public or another officer who is authorized to take acknowledgments.

ix. Commercial Paper and Related Documents.

x. Presumptions Under a Federal Statute: A signature, document, or anything else that a federal statute declares to be presumptively or prima facie genuine or authentic.

xi. Certified Domestic Records of a Regularly Conducted Activity.

xii. Certified Foreign Records of a Regularly Conducted Activity.

1. Civil case only

xiii. Certified Records Generated by an Electronic Process or System.

xiv. Certified Data Copied from an Electronic Device, Storage Medium, or File.

 

a. C.E.C. § 1400. Authentication 

· Authentication of a writing means (a) the introduction of evidence sufficient to sustain a finding that it is the writing that the proponent of the evidence claims it is or (b) the establishment of such facts by any other means provided by law.

 

a. C.E.C. § 1410. Article not exclusive

· Nothing in this article shall be construed to limit the means by which a writing may be authenticated or proved.

 

a. Best Evidence Rule

i. Overview

· The best evidence doctrine, the heart of which is Rule 1002, provides a safeguard against unreliable evidence concerning the contents of a writing, recording, or photograph.

· The spirit of the rule is that the jury should see the evidence as opposed to hear about it.

 

· The scope of the best evidence doctrine as defined in Rule 1002 is limited in two important ways. 

· First the doctrine does not apply to evidence about tangible items other than writings, recordings, and photographs.

 

· Second, it does not apply to all the evidence concerning writings, recordings, and photographs.

· Rule 1002 establishes the doctrine applies only to evidence offered to provide the contents of such items.

· Typically, this rule will apply in cases in which the contents of a legal instrument are in dispute.

· The rule also applies whenever a fact at issue in the case is revealed by the contents of a writing or photograph
 

· Instances where original not required

· Federal rules provide that a duplicate is admissible unless a genuine question is raised about the original's authenticity or the circumstances make it unfair to admit duplicate

· Handwritten copies are not duplicates

· An original is not required if:

· Original is destroyed, not by proponent in bad faith

· Originals can't be obtained by any judicial process

· Party against whom original was offered had control of original, was put on notice that the original would be the subject of proof, and controller fails to present at trial.

· The evidence is not closely related to a controlling issue

 

· Be careful when there is a witness testifying about their observations versus their understanding obtained from reading a document.  

· If witness testifying about observations, objection is personal knowledge

· If witness testifying about knowledge gained from reading and that evidence hasn't been brought in, objection--best evidence.

 

· The best evidence rule only comes into play if the witness states "the record/writing/photograph stated....".  Otherwise, witnesses can testify from personal knowledge.  

· When the testimony concerns the contents of a document, the best evidence rule applies.

· Even if there is testimony that the contents of a document exclude certain information, policy reasons for the rule support introducing the document to assist the trier of fact in knowing how to evaluate the contents.

 

· CA has the same provisions as the federal rules except CA calls it the secondary evidence rule
 

i. Statutes

1. Fed. R. Evid. 1001: Definitions that Apply to This Article

(a) A “writing” consists of letters, words, numbers, or their equivalent set down in any form.

(b) A “recording” consists of letters, words, numbers, or their equivalent recorded in any manner.

(c) A “photograph” means a photographic image or its equivalent stored in any form.

(d) An “original” of a writing or recording means the writing or recording itself or any counterpart intended to have the same effect by the person who executed or issued it. For electronically stored information, “original” means any printout — or other output readable by sight — if it accurately reflects the information. An “original” of a photograph includes the negative or a print from it.

(e) A “duplicate” means a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original.

 

1. Fed. R. Evid. 1002: Requirement of the Original (THE BE RULE)

An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise.

 

1. Fed. R. Evid. 1003: Admissibility of Duplicates (exception to the rule)
A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate.

 

1. Fed. R. Evid. 1004: Admissibility of Other Evidence of Content
An original is not required and other evidence of the content of a writing, recording, or photograph is admissible if:

(a) all the originals are lost or destroyed, and not by the proponent acting in bad faith;

(b) an original cannot be obtained by any available judicial process;

(c) the party against whom the original would be offered had control of the original; was at that time put on notice, by pleadings or otherwise, that the original would be a subject of proof at the trial or hearing; and fails to produce it at the trial or hearing; or
(d) the writing, recording, or photograph is not closely related to a controlling issue.

 

C.E.C. § 250. Writing 
"Writing" means handwriting, typewriting, printing, photostating, photographing, photocopying, transmitting by electronic mail or facsimile, and every other means of recording upon any tangible thing, any form of communication or representation, including letters, words, pictures, sounds, or symbols, or combinations thereof, and any record thereby created, regardless of the manner in which the record has been stored. 

 

C.E.C. § 255. Original
"Original" means the writing itself or any counterpart intended to have the same effect by a person executing or issuing it. An "original" of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an "original."

 

C.E.C. § 260. Duplicate
A "duplicate" is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic rerecording, or by chemical reproduction, or by other equivalent technique which accurately reproduces the original.

 

C.E.C. § 1520. Content of writing; proof
The content of a writing may be proved by an otherwise admissible original.

 

C.E.C. § 1521. Secondary evidence rule (same as FRE 1002 and 1003)
(a) The content of a writing may be proved by otherwise admissible secondary evidence. The court shall exclude secondary evidence of the content of writing if the court determines either of the following: 

(1) A genuine dispute exists concerning material terms of the writing and justice requires the exclusion. 

(2) Admission of the secondary evidence would be unfair. 

(b) Nothing in this section makes admissible oral testimony to prove the content of a writing if the testimony is inadmissible under Section 1523 (oral testimony of the content of a writing). 

(c) Nothing in this section excuses compliance with Section 1401 (authentication). 

(d) This section shall be known as the "Secondary Evidence Rule."

 

C.E.C. § 1523. Oral testimony of the content of a writing; admissibility 
(a) Except as otherwise provided by statute, oral testimony is not admissible to prove the content of a writing.

(b) Oral testimony of the content of a writing is not made inadmissible by subdivision (a) if the proponent does not have possession or control of a copy of the writing and the original is lost or has been destroyed without fraudulent intent on the part of the proponent of the evidence.  (same as FRE 1004)

(c) Oral testimony of the content of a writing is not made inadmissible by subdivision (a) if the proponent does not have possession or control of the original or a copy of the writing and either of the following conditions is satisfied: 

(1) Neither the writing nor a copy of the writing was reasonably procurable by the proponent by use of the court's process or by other available means. 

(2) The writing is not closely related to the controlling issues and it would be inexpedient to require its production.  (same as FRE 1004)

(d) Oral testimony of the content of a writing is not made inadmissible by subdivision (a) if the writing consists of numerous accounts or other writings that cannot be examined in court without great loss of time, and the evidence sought from them is only the general result of the whole.

 

a. Judicial Notice

i. Overview

1. Some facts that are indisputable can be established quickly and easily without the need for the presentation of evidence.

a. The process by which this is accomplished is called judicial notice.

 

1. Judicial notice is appropriate in the following circumstances:

1. The fact at issue is one that is a matter of general knowledge or can be established conclusively by consulting reliable sources; and

2. The party seeking to establish the fact presents those sources to the court; and

3. The opponent is given an opportunity to contest the propriety of the court's taking notice of the fact.

 

1. Rule 201 states that a court may take judicial notice whether requested to do so or not.
1. If the party wishing the court to take judicial notice supplies the court with the information necessary to do so, the court must take judicial notice.

 

1. Subsection c of Rule 201 states that judicial notice may be taken at any time in a proceeding.  This means at any time during a trial, or even after the completion of the trial.  Judicial notice may be taken even on appeal.

 

1. The judicial notice exception to the rule (that no new evidence can be presented upon appeal) is important because it permits a party who failed to prove an essential fact at trial to establish that fact on appeal.

1. The exception is that this is only available to facts that may be judicially noticed.

 

1. Criminal v. Civil Trial

1. Subsection e states that in a civil action, the court must inform the jury that the fact is established conclusively. The rule is designed to protect the integrity of the truth determination process.

2. However, it a criminal case, "the court must instruct the jury that it may or may not accept the noticed fact as conclusive."

1. The right to trial by jury includes at least the right to have the jury decide each fact essential to proof of the crime.  The value of the right to jury trial should not be minimized. 
3. Rae v. State: taking conclusive judicial notice of an element of a criminal charge violates evidence rules. Judges in criminal cases cannot instruct a jury that they have to conclusively accept that fact even if it’s definitely true. 

 

1. Courts take the following conventions when dealing with Judicial Notice of law:

a. Law of same state (domestic law): Courts regularly take judicial notice of so-called domestic law

b. Federal law: The same standards that apply to domestic law apply to federal law.

c. Law of other states: Many states have adopted the Uniform Judicial Notice of Foreign Law Act, which requires every court in an adopting state to take notice of the statutory and common law of every other state, at least when certain procedural requirements are satisfied.

d. Law of foreign nations: At common law, law of foreign nations was treated as a matter to be decided by a jury.  More recent acts though allows the court to take judicial notice of the law of foreign nations, subject to certain requirements.

e. Municipal law: Normal means of pleading and proof are required to determine municipal law.

· Records about municipal orders are not that accurate and thus, courts generally do not take judicial notice of these matters.

 

1. Federal v. California

a. CA and Federal Rules align on judicial notice

b. California 457 does not make the distinction that the federal rules make with regard to the criminal v. civil rules.  Even though the statute does not make the distinction, the nuance that is explicit in the federal rules must also be recognized in CA because the constitution must overrule.

 

i. Statutes

Fed. R. Evid. 201: Judicial Notice
a. Scope. This rule governs judicial notice of an adjudicative fact only, not a legislative fact.

b. Kinds of Facts That May Be Judicially Noticed.  The court may judicially notice a fact that is not subject to reasonable dispute because it:

1. Is generally known within the court's territorial jurisdiction

2. Can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned.

c. Taking Notice.  At any state of the proceeding, the court:

1. May take judicial notice on its own; or

2. Must take judicial notice if a party requests it and the court is supplied with the necessary information.

d. Opportunity to be Heard. On timely request, a party is entitled to be heard on the propriety of taking judicial notice and the nature of the noticed fact.  If the court takes judicial notice before notifying a party, the party, on request, is still entitled to be heard.

 

C.E.C. § 450. Judicial notice may be taken only as authorized by law 
Judicial notice may not be taken of any matter unless authorized or required by law.

 

C.E.C. § 451. Matters which must be judicially noticed
Matters which must be judicially noticed Judicial notice shall be taken of the following:

a. Statutory law of CA and the US

b. Any matter made a subject of judicial notice

c. Rules for attorney professional conduct

d. Rules of pleading, practice, and procedure in any court

e. True signification of all English words

f. Facts and propositions of generalized knowledge

 

C.E.C. § 452. Matters which may be judicially noticed 
Judicial notice may be taken of the following matters to the extent that they are not embraced within Section 451:

a. Statutory law of any state of the US and the resolutions of Congress and CA legislature

b. US regulations

c. Official acts from any three branches of government

d. Records of (1) any court of this state or (2) any court of record of the US or any state of the US 
e. Law of an organization of nations and foreign nations

f. Facts and propositions that are such common knowledge within the territorial jurisdiction of the court that they cannot reasonably be the subject of dispute.
g. Facts and propositions that are not reasonably subject to dispute and are capable of immediate and accurate determination by resort to sources of reasonably indisputable accuracy.

 

C.E.C. § 453. Compulsory judicial notice upon request 
The trial court shall take judicial notice of any matter specified in Section 452 if a party requests it and: 

(a) Gives each adverse party sufficient notice of the request, through the pleadings or otherwise, to enable such adverse party to prepare to meet the request; and 

(b) Furnishes the court with sufficient information to enable it to take judicial notice of the matter.

 

C.E.C. § 457. Instructing jury on matter judicially noticed 
If a matter judicially noticed is a matter which would otherwise have been for determination by the jury, the trial court may, and upon request shall, instruct the jury to accept as a fact the matter so noticed.
 

C.E.C. § 458. Judicial notice by trial court in subsequent proceedings
The failure or refusal of the trial court to take judicial notice of a matter, or to instruct the jury with respect to the matter, does not preclude the trial court in subsequent proceedings in the action from taking judicial notice of the matter in accordance with the procedure specified in this division.

 

a. Completeness Doctrine

i. The completeness doctrine provides that if one party offers into evidence one part of an oral or written statement, 

1. the opponent may offer another statement or part of the exchange if it would put the already admitted statement into context or 

2. otherwise correct a mistaken impression that might be left with the jury.

 

i. The completeness doctrine in its entirety is a common law doctrine, but a portion is retained in the Federal Rules of Evidence.

 

i. Federal v. CA

1. Federal Rules state the completeness doctrine can only apply to a writing or recorded statement
2. CA rules state that the completeness doctrine applies for written and oral conduct

 

i. Statutes
1. Fed. R. Evid. 106: Rest of or related writings or recorded statements

If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other party--or any other writing or recorded statement--that in fairness ought to be considered at the same time.

 

1. C.E.C. § 356. Entire act, declaration, conversation, or writing to elucidate part offered 

Where part of an act, declaration, conversation, or writing is given in evidence by one party, the whole on the same subject may be inquired into by an adverse party; when a letter is read, the answer may be given; and when a detached act, declaration, conversation, or writing is given in evidence, any other act, declaration, conversation, or writing which is necessary to make it understood may also be given in evidence.

 

1. Evidence Requirements: Relevance

a. Questions to Ask?

i. What proposition / theory is the evidence being offered to prove?

ii. Is that proposition provable in the case (i.e. is the evidence relevant to a fact "of consequence" in the matter)

iii. Does the evidence have any tendency in reason to prove the proposition?

iv. If relevant, is probative value substantially outweighed by the risk of unfair prejudice?

 

a. When is Evidence Relevant?

i. Evidence is relevant if:

1. It has any tendency to make a fact more or less probable than it would be without the evidence; and

2. The fact is of consequence in determining the action

 

i. Relevance is a very lenient and easy standard to satisfy. No materiality standard applies in determining whether evidence is relevant.  A scintilla will suffice

ii. Relevant evidence has high probative value if it has a significant effect on the existence of a fact, and low probative value if its effect is small.

iii. Facts are of consequence in determining the action if they are either necessary elements under the applicable substantive law or other facts from which a necessary element may be inferred.

iv. This means that to determine whether evidence is relevant, you have to know the substantive law applicable in the case.

v. California and Federal Rules align on relevancy
 

a. Credibility & Relevance

a. Feaster holds that witness credibility is irrelevant to the doctrine of relevancy.  

a. In assessing probative value, the judge must assume the witness is credible.  Credibility is for the jury to decided, not the judge.  Then, based on the assumption that the witness is credible, you assess probative value.

 

a. Statute Overview 

a. Rule 401 states that evidence is relevant if it meets the test above.

b. Rule 402 states that relevant evidence is admissible unless the law states otherwise.

c. Rule 403 provides the court a tool to exclude relevant evidence if the probative value is substantially outweighed by, among other things, the danger of unfair prejudice.

 

a. Relevant Statutes

Fed. R. Evid. 401: Test for Relevant Evidence
Evidence is relevant if:

· It has any tendency to make a fact more or less probable than it would be without the evidence; and

· The fact is of consequence in determining the action

 

Fed. R. Evid. 402: General Admissibility of Relevant Evidence
Relevant evidence is admissible unless any of the following provide otherwise

· US Constitution

· A federal statute

· These rules

· Other rules prescribed by SCOTUS

Irrelevant evidence is not admissible

 

C.E.C. § 210. Relevant evidence
"Relevant evidence" means evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.

 

C.E.C. § 351. Admissibility of relevant evidence
Except as otherwise provided by statute, all relevant evidence is admissible.

 

Cal. Const. Art. I §28(d). Right to Truth-in-Evidence
Except as provided by statute hereafter enacted by a two-thirds vote of the membership in each house of the Legislature, relevant evidence shall not be excluded in any criminal proceeding, including pretrial and post-conviction motions and hearings, or in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court. Nothing in this section shall affect any existing statutory rule of evidence relating to privilege or hearsay, or Evidence Code, Sections 352, 782 or 1103. Nothing in this section shall affect any existing statutory or constitutional right of the press.

 

a. Balancing Probative Value Against Dangers

a. CA and Federal are aligned here
b. Probative Value

1. Probative value is an assessment of weight--the degree to which an item of evidence affects the likelihood that a fact of consequence in the case is or is not true.  Two factors influence this assessment:

a. The logical force of evidence: The logical force of an item of evidence is the product of the strength and number of inferences that connect evidence to the ultimate fact to be proven.

b. Context in which it is offered.

 

a. Dangers

1. Rule 403 provides various dangers that are considered by judges in this balancing test.  They include:

a. Unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.

b. Most important: unfair prejudice (jury comes to conclusions based on faulty reasoning or overwhelming the jury with emotion), and undue consumption of time, and confusing the jury

 

1. Prejudice simply means that the jury will be influenced.  To be inadmissible, the evidence must be unfairly prejudicial.

a. Unfair prejudice means an undue tendency to suggest decision on an improper basis, commonly, though not necessarily, and emotional one.

 

1. Types of Prejudice

a. Inferential Error Prejudice

i. Inferential error prejudice describes situations in which the jury misconceives the logical import of the evidence, either by deciding that the evidence is probative of a fact when it is not, or deciding that it is more or less probative of a fact than it is.

1. Showing gory pictures of a car crash would be an inferential error leading to unfair prejudice, and if the court finds that the extent of the unfair prejudice greatly outweighs the legitimate probative value of the evidence, it should exclude the photos.

 

a. Nullification Prejudice

i. Nullification prejudice occurs when the presentation of certain evidence invites the jury to lawlessness.  That is, the jury will not follow the law after seeing the evidence.

1. The evidence is of a nature as to make the jury want to punish or reward a party regardless of guilt or legal liability, and thus ignore the law set forth in the court's instructions.  

 

a. Discretion Used by the Court

1. If the court finds that the risk of the jury deciding the case on this basis substantially outweighs the legitimate probative value of the evidence, it should exclude the evidence.

a. The possibility of unfair prejudice must be SUBSTANTIALLY DANGEROUS.

2. For balancing test you look at the evidence in context of whatever else is and is not on the record.

3. The rule states that the court "may" exclude evidence in appropriate circumstances.  This means the court has discretion.

4. Once the judge overrules the objection it is the counsel’s responsibility to ask for a limiting instruction to state that the jury can only use the evidence for X. 

 

a. Relevant Statutes

Fed. R. Evid. 403: Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons
The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.

 

C.E.C. § 352. Discretion of court to exclude evidence 
The court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will 

(a) necessitate undue consumption of time or 

(b) create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury.

 

a. Undisputed Facts

· FRE 401 states that evidence related to a fact that is conceded is still relevant.  FRE only require that evidence tend to prove a fact of consequence, NOT a fact in controversy.
· Federal Rules allow a party to prove a case whichever way it wishes.

· Even if there is a stipulation, related evidence is allowed in.

· Narrow "Old Chief" exception: applied where the issue on which the disputed evidence would have been offered – such as D’s status as a felon within the meaning of a statute – was an issue that could not benefit from any “evidentiary richness.” 

· D is either is or is not a felon within the meaning of the statute and the undisputed specifics of the felony would not be allowed into evidence.

 

· CEC 210 states relevant evidence is "evidence...having a tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.

· Thus, if there is a stipulation, the related evidence is no longer relevant.

· Under CA can argue there are still disputed facts based on how the stipulation wasn’t complete or enough

 

· In CA, undisputed facts are NOT relevant.  In Federal Courts, undisputed facts are relevant is they are of consequence
 

· That said, while the evidence of a conceded fact is relevant under 401, that does not mean that it is admissible.

· 403 may exclude the relevant evidence for various reasons, such as unfair prejudice and waste of time

 

a. Probabilistic Evidence

a. Overview

1. Probabilistic evidence often is presented in the form of an expert's opinion concerning the meaning of a large mass of data.

 

a. Downsides of probabilistic evidence

1. The accuracy of the underlying data may be dubious and the manner in which it is assembled may be statistically invalid.

2. Difficult for lay juries to understand and weigh against the more familiar defects of conventional evidence.

 

a. Requirements

1. The calculation of probabilities, each of the factors used in the methodology, needs to be firmly grounded in evidence on the record.

2. Can't use probability rule if all the variables are not independent

3. Evidence or use of calculation needs to be grounded in facts and accepted in the scientific community

4. Use of probabilistic evidence can't unfairly prejudice the opponent

 

a. The product rule applies to any set of independent events and represents the probability of several things occurring together is the product of their separate probabilities.

1. If the variables are not independent, you cannot use the product rule to calculate the odds.  Certain characteristics could be correlated with one another.

 

a. Preliminary Questions of Fact

i. Overview

1. Judges decide questions of admissibility under common law and under the Federal Rules.  Rule 104 governs this process.

2. A preliminary question of fact is a factual question that must be answered as a preliminary step in determining the admissibility of the evidence

3. Judges are required to rule on preliminary questions of fact per FRE 104.

a. Judges and attorneys worry that jury will consider certain evidence if preliminary question is not addressed by the judge.

4. Under the Federal Rules, it is necessary to determine whether Rule 104(a) or 104(b) applies to the situation. 

a. Selecting 104(a) or 104(b) depends on conditional relevancy.

i. When evidence's relevance is dependent upon another fact, the evidence is deemed "conditionally relevant".  The jury must first believe the underlying fact (i.e. murderer wearing red hat) for the evidence (i.e. defendant's possession of hat) to be relevant.

 

i. Roadmap for Determining 104a v. 104b

1. Identify the preliminary fact on which admissibility of the evidence depends

2. Ask yourself whether the evidence would still be relevant even if the preliminary fact was not established.

If the answer to #2 is yes, the preliminary fact question should be decided under 104(a)

If the answer to #2 is no, the evidence would be irrelevant if the preliminary fact is not established, then the preliminary fact question arises under 104(b).

 

i. Differences between 104(a) and 104(b)

1. The amount of proof of the preliminary fact needed to admit the evidence

1. 104(a): preponderance of the evidence or more likely than not

2. 104(b): Sufficient to support a finding.  It requires the judge to admit the evidence in question if a reasonable juror could conclude the preliminary fact exists.

 

1. The nature of the evidence the court may consider in deciding whether that level of proof exists.

1. 104(a): The court is not bound by evidence rules, except those on privilege

i. In CA, this rule does not apply.  CA requires the court to only assess admissible information in making the ruling.  AKA NO BOOTSTRAPPING IN CA

2. 104(b):  Judge is only permitted to hear admissible evidence when making a preliminary ruling under 104(b)

 

i. Other Requirements

1. Under FRE 104(c), court must conduct any hearing on a preliminary fact question so that the jury cannot hear it IF: 

1. The hearing involves the admissibility of a confession; 

2. A defendant in a criminal case is a witness and so requests; OR

3. Justice so requires   

 

i. Statutes

Fed. R. Evid. 104: Preliminary Questions
a. In General. The court must decide any preliminary questions about whether a witness is qualified, a privilege exists, or evidence is admissible.  In so deciding, the court is not bound by evidence rules, except those on privilege.
b. Relevancy That Depends on a Fact. When the relevancy of evidence depends on fulfilling a factual condition, the court may admit it on, or subject to, the introduction of evidence sufficient to support a finding that the condition is fulfilled.

c. Matters That the Jury Must Not Hear. A hearing on a preliminary question must be conducted outside the jury's hearing if:

1. The hearing involves the admissibility of a confession

2. A defendant in a criminal case is a witness and requests that the jury not be present

3. Justice so requires

d. Testimony by a Defendant in a Criminal Case. By testifying on a preliminary question, a defendant in a criminal case does not become subject to cross-examination on other issues in the case.

e. Evidence Relevant to Weight and Credibility. This rule does not limit a party's right to introduce before the jury evidence that is relevant to the weight or credibility of other evidence.

 

C.E.C. § 400. Preliminary fact
As used in this article, "preliminary fact" means a fact upon the existence or nonexistence of which depends the admissibility or inadmissibility of evidence. The phrase "the admissibility or inadmissibility of evidence" includes the qualification or disqualification of a person to be a witness and the existence or nonexistence of a privilege.

 

C.E.C. § 401. Proffered evidence 
As used in this article, "proffered evidence" means evidence, the admissibility or inadmissibility of which is dependent upon the existence or nonexistence of a preliminary fact.

· This is the same as a conditionally relevant fact under the FRE.
 

C.E.C. § 402. Procedure for determining foundational and other preliminary facts 
(a) When the existence of a preliminary fact is disputed, its existence or nonexistence shall be determined as provided in this article. 

(b) The court may hear and determine the question of the admissibility of evidence out of the presence or hearing of the jury; but in a criminal action, the court shall hear and determine the question of the admissibility of a confession or admission of the defendant out of the presence and hearing of the jury if any party so requests. 

(c) A ruling on the admissibility of evidence implies whatever finding of fact is prerequisite thereto; a separate or formal finding is unnecessary unless required by statute.

· Generally the same as FRE
 

C.E.C. § 403. Determination of foundational and other preliminary facts where relevancy, personal knowledge, or authenticity is disputed 
(a) The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary fact, and the proffered evidence is inadmissible unless the court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact, when: 

(1) The relevance of the proffered evidence depends on the existence of the preliminary fact; 

(2) The preliminary fact is the personal knowledge of a witness concerning the subject matter of his testimony; 

(3) The preliminary fact is the authenticity of a writing; or 

(4) The proffered evidence is of a statement or other conduct of a particular person and the preliminary fact is whether that person made the statement or so conducted himself. 

(b) Subject to Section 702, the court may admit conditionally the proffered evidence under this section, subject to evidence of the preliminary fact being supplied later in the course of the trial. 
Same as FRE 104(b)
(c) If the court admits the proffered evidence under this section, the court: 

(1) May, and on request shall, instruct the jury to determine whether the preliminary fact exists and to disregard the proffered evidence unless the jury finds that the preliminary fact does exist. (2) Shall instruct the jury to disregard the proffered evidence if the court subsequently determines that a jury could not reasonably find that the preliminary fact exists.

 

C.E.C. § 405. Determination of foundational and other preliminary facts in other cases 
With respect to preliminary fact determinations not governed by Section 403 or 404: 

(a) When the existence of a preliminary fact is disputed, the court shall indicate which party has the burden of producing evidence and the burden of proof on the issue as implied by the rule of law under which the question arises. The court shall determine the existence or nonexistence of the preliminary fact and shall admit or exclude the proffered evidence as required by the rule of law under which the question arises. 

(b) If a preliminary fact is also a fact in issue in the action: 

(1) The jury shall not be informed of the court's determination as to the existence or nonexistence of the preliminary fact. 

(2) If the proffered evidence is admitted, the jury shall not be instructed to disregard the evidence if its determination of the fact differs from the court's determination of the preliminary fact.

FRE 104(a) Equivalent.  NO BOOTSTRAPPING Though.  
CA uses sufficient to support a finding test 
 

C.E.C. § 406. Evidence affecting weight or credibility 
This article does not limit the right of a party to introduce before the trier of fact evidence relevant to weight or credibility.

 

1. Evidence Requirements: Evidence Must Not Hearsay Unless an Exception Applies

i. Relevant Statutes

Fed. R. Evid. 801: Definitions That Apply to This Article
The following definitions apply under this article:

a. Statement: Statement means a person's oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion

b. Declarant: Declarant means the person who made the statement.

c. Hearsay: Hearsay means a statement that:

1. The declarant does not make while testifying at the current trial or hearing; and

2. A party offers in evidence to prove the truth of the matter asserted in the statement.

 

Fed. R. Evid. 802: The Rule Against Hearsay
Hearsay is not admissible unless any of the following provides otherwise:

· A federal statute

· These rules; or

· Other rules prescribed by the Supreme Court

 

C.E.C. § 225. Statement 
"Statement" means (a) oral or written verbal expression or (b) nonverbal conduct of a person intended by him as a substitute for oral or written verbal expression.

 

C.E.C. § 125. Conduct
"Conduct" includes all active and passive behavior, both verbal and nonverbal.

 

C.E.C. § 135. Declarant 
"Declarant" is a person who makes a statement.

 

C.E.C. § 1200. The hearsay rule 
(a) "Hearsay evidence" is evidence of a statement that was made other than by a witness while testifying at the hearing and that is offered to prove the truth of the matter stated.

 

C.E.C. § 145. The hearing 
"The hearing" means the hearing at which a question under this code arises, and not some earlier or later hearing.

 

C.E.C. § 1200. The hearsay rule
(b) Except as provided by law, hearsay evidence is inadmissible. 

(c) This section shall be known and may be cited as the hearsay rule.

 

a. What is Hearsay

i. Definition: Out of court statement offered to prove the truth of the matter asserted

a. Rule 801 and 802 state that unless there is an exception to the rule of exclusion, a party cannot have a witness quote:

1. What anyone ever said outside of court; and

2. A party cannot introduce a document containing words written out of court

 

i. Who is the Declarant

a. The person who has made the out of court statement

b. The declarant can be the witness

c. The person who (1) said the words, (2) wrote the document, (3) exhibited asserted conduct.

 

i. What is a Statement

1. What is a "statement"

1. In general, the "statement" for purposes of hearsay, can be a statement, conduct, or even silence.

2. A statement is an assertion, the person is communicating facts or information.

i. The objecting party to the evidence will need to show that the conduct was assertive, and thus a statement, and thus, is subject to the hearsay rule.

3. Normally its spoken words

 

1. Sometimes verbal statements are not assertions

i. If you ask a question, that may not be an assertion (how do you feel today)

ii. Sometimes a question may be an assertion

 

1. Conduct can be a statement if it is assertive

i. Pointing to a person in a lineup is assertive conduct

ii. Assertive conduct is a statement

iii. Non-assertive statement however is not a statement

 

1. Even a statement made outside of court that is self-quoted while witness is on the stand is hearsay.

 

1. Utterances and Conduct that are Not Hearsay

a. Non-assertive Conduct: Conduct meant to accomplish something but not to effect a communication or make an assertion.

i. The Federal Rules exclude from the definition of hearsay testimony about conduct that is relevant because of what it reveals about the actor's beliefs as long as the actor did not intend to be communicating about those beliefs.

a. If actor is acting in accordance with their beliefs, the conduct is non-assertive not hearsay.

ii. Examples:

a. Putting up an umbrella because it is raining. 

b. See a bunch of surfers heading to zuma beach on a sunny day, they are not asserting that it is a sunny day that are just acting how they would normally act. They are acting in accordance with their beliefs and thus it is not hearsay.

c. ***Think about JUST the conduct. When a dentist cleans your teeth she is not communicating that your teeth are disgusting she is just trying to clean your teeth

d. When a doctor puts the patient in isolation or when a doctor treats you they are not intending to communicate anything, they are just doing their job. So not hearsay. But there is behavior around this that is communicative, such as a note on the door that the patient is contagious. But doctor is only acting according to her belief. If the doctor says “you are contagious” that would be hearsay if used to prove the person was contagious because the doctor would be asserting something

e. Evidence of a D running away is not hearsay because he is not running away to communicate that he committed a crime, just running away to escape. Prosecution loves to introduce this type of evidence. 

iii. Context is key in determining if it is assertive or non-assertive conduct. Want to look at if the actor intended it to communicate something. 

iv. Animals and machines do not make statements

a. May be evidence, but it is not hearsay.

b. Breathalyzer is a machine and it does not make statements

c. Drug sniffing dog that alerts is not a hearsay problem. 

d. The radar gun for speed is not hearsay. 

e. Video of brawl in a club is not hearsay because it’s a machine and machines do not make statements. 

f. Receipts?
 

b. Statement of words that has legal significance

When the speaking of words constitutes an act to which the substantive law attaches legal significance, such as the formation of an oral contract, the words spoken are not evidence of the act, they are the act itself.

These words of independent legal significance or "verbal acts" are not hearsay.

To classify as hearsay and exclude from evidence the utterance of the very words that have independent legal significance would be to undermine the substantive law.

Common examples:

"I accept your offer" when offered to show a contract was executed

"This is a gift" when offered to show a legal gift was made

You have permission to enter, when offered to show that no trespass occurred

Statements that breach a contract also have legal significance

 

a. Statements in which the value of the evidence derives from the fact that words were spoken, not from the truth of the matter asserted.

· Essentially, whenever the reaction of the person who heard a statement is relevant to an issue in the case, the statement is not hearsay if offered on that basis.

· In these cases, the contents of the words are not important, only that words were in fact spoken.

 

· Arises when testimony of words are used to show:

· Presence of another person in proximity to witness

· Ex. Janitor testifies that he was walking through the warehouse and heard the guards talking to each other.  Janitor could quote the discussion if offered to prove that guards were present in the warehouse.

· Defamatory or libel suits

· Ex. In defamatory suit, plaintiff is not seeking to have jury believe the statement was true.  Plaintiff just needs jury to believe the words were uttered, not that they were a truthful report of some reality.

· Warnings, Negligence, Self Defense Cases (words introduced to show their effect on the reader or hearer)

· Defendant may introduce her statement "look out for sharp edge" to warn plaintiff in a case where the plaintiff's degree of care is at issue.

· Does not matter if the statement was "pointed edge", all that matters is words were said to prove the matter asserted (i.e. warning was given).

· Ex. Declarant stated to store owner that there was a spill on aisle 5.  Statement not offered to prove there was a spill.  Statement is offered to prove defendant was put on notice of a risk.

· Defendant offers testimony that the plaintiff said "im going to kill you".  Offered not to prove that plaintiff was going to kill, but that defendant reasonably believed plaintiff would do so (i.e. effect on the reader).

 

· This creates the problem of limited admissibility.

· If the evidence is offered for more than one purpose, but admissible only for one of those purposes, Rule 105 provides the usual remedy to protect the opponent:

· The court should issue a limiting instruction

· Although the limiting instruction is the usual remedy, the court may exercise its authority under Rule 403 and exclude the evidence if it finds that a limiting instruction will not sufficiently reduce the danger of unfair prejudice associated with the jury's misuse of the statement.

 

a. Situations in which the words or conduct constitute circumstantial evidence of the declarant's state of mind

· Certain out of court statements are not offered in a trial to prove the truth of the matter asserted.  Rather, they are offered to prove that the witness believes the fact she asserted and is there to show:

· The state of mind of the defendant

· The witness' feelings towards the defendant

· The witness' knowledge of a person

· The witness' knowledge of a place or person

 

· Differentiate between direct and indirect statements

i. Direct: ex = “I can’t stand Antonio Brown.” That is direct evidence of state of mind and if we were called into court to testify that Prof said this, this would be hearsay. Direct evidence of a person’s state of mind is hearsay. 

ii. Indirect: ex = “Antonio Brown is a tool.” It intends to show that professor does not think very much about Antonio, because people make these statements when they don’t care very much for the person. But offered to prove Prof doesn’t like Brown it isn’t hearsay. It suggests he doesn’t like him but doesn’t prove the matter asserted. Sometimes this is referred to as circumstantial evidence.

 

· Used in cases where plaintiff offers testimony of a declarant saying "im king of mars" to prove declarant is mentally ill.

 

· Bridges v. State: Childs description of a unique room where child was sexually assaulted was circumstantial evidence and not hearsay because the statement was not offered to prove the layout of the room, but to show that the child had been there.

 

a. Monograms,  Inscriptions and Commercial Signage

i. Ex. Hit and Run Driver hit by car that had ABC pizza on the side.

i. If victim introduces evidence that the car had an ABC pizza sign, that is the equivalent of ABC pizza saying "this truck is operated by ABC pizza"

A. Thus, introduction of that evidence would seek to prove the truth of that statement (i.e. truth of matter asserted)

B. Thus, the words are hearsay, but likely an exemption as a party admission.

ii. Alternatively, if victim introduced evidence that trucks with the words ABC pizza are operated by ABC pizza, then testimony that the truck had ABC pizza could be offered to just prove that the words were on the truck without any requirement that the underlying meaning be taken as true.

A. Thus, if foundational facts are laid out, then the evidence concerning the monogram no longer is a "statement"

 

a. Surveys

i. If a survey is introduced as evidence, a proponent cannot evade the hearsay rule by saying that the testimony does not involve the use of out-of-court statements.

ii. Thus, it is necessary to determine what the survey director testifies.

i. If he testifies that survey results stated X respondents identified defendant's product was made by the plaintiff, that statement is not offered to prove the product was made by the plaintiff.

ii. If testimony is that X respondents thought this product was made by plaintiff statement would be used to prove truth of matter asserted and hearsay.

 

a. Silence

i. Two frequent situations that involve silence are:

i. Lack of complaints by other buyers sought to be introduced as a defense by a seller accused of selling substandard goods to the plaintiff.

ii. The defendant's failure to mention an alleged business deal to colleagues, introduced to support that the alleged deal was never made.

ii. Most courts decline to see a hearsay issue in this situation and admit the testimony that no complaints were made or no mention was made of a business deal, limiting this pro-admissibility approach by applying relevancy considerations.

 

i. Exemptions v. Exceptions

· Even if evidence is hearsay under the definition contained in Rule 801©, it still might not be hearsay. 

· This is because Rule 810(d) defines as non-hearsay certain statements that would otherwise qualify as hearsay under the basic definition of Rule 801©. 

· These are called exemptions

 

· Exemptions includes evidence that is NOT hearsay.  It is not "hearsay but there is an exemption/admissible".  The evidence is "NOT HEARSAY".

· In California, you say that the evidence is "hearsay, but it is admissible under the exception"

· California does not have any exemptions.  Everything that is hearsay will only be admissible if there is an exception.

 

· Exceptions to the hearsay rule are found in Rule 803, 804, and 807.  

· Exceptions come into play only if the utterance or conduct qualifies as hearsay under Rule 810©.

· If it does, you must determine whether the utterance or conduct falls into one or more of the many categories covered by the exceptions.

· If so, it will not be excluded by Rule 802.

 

· Exemptions from the hearsay rule are found in Rule 810(d).

· If an utterance or conduct falls into one of the categories contained in that rule, the utterance or conduct is not hearsay even though, analytically, it satisfies the definition of hearsay found in Rule 801©.  Thus, there is no need to consult the exceptions in Rules 803, 804, and 807 to determine whether the evidence is excluded by the hearsay rule.

 

i. Hearsay within Hearsay

1. Statute: CA and Federal Align here
 

Fed. R. Evid. 805: Hearsay within Hearsay
Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.

 

C.E.C. § 1201. Multiple hearsay
A statement within the scope of an exception to the hearsay rule is not inadmissible on the ground that the evidence of such statement is hearsay evidence if such hearsay evidence consists of one or more statements each of which meets the requirements of an exception to the hearsay rule.

 

1. When there is hearsay within hearsay, testimony will not be admissible unless an exception exists for each layer of hearsay.

2. When an out of court statement is hearsay but the other is not because the out of court statement meets one of the exemptions, that is not hearsay within hearsay.

 

i. Hearsay v. Personal Knowledge Objection

· The proper objection is determined by the form of the testimony.  

· If the witness quotes or paraphrases an out-of-court statement, the objection is hearsay.

· If the witness does not quote or paraphrase, but simply relies on another person's perception as described in an out-of-court statement, the proper objection is lack of personal knowledge

· Another way to analyze the proper objection is to ask whether the fact that the witness testifies to is the fact the witness perceived.  If so, hearsay.  If not, personal knowledge.

 

i. Bootstrapping

1. FRE allows bootstrapping. 

2. The judge can rely on the statement itself as evidence of the foundational requirements. 

3. CA does not allow bootstrapping

4. *No bootstrapping Q on exam

5. Bootstrapping plus
1. When a judge is making a decision on admissibility they are not bound by the rules of evidence. Therefore, if I want to introduce a hearsay statement, I can use the statement as evidence as part of the foundation. 

2. Bootstrapping plus can use the statement as evidence but still need other evidence.

 

i. Hearsay Notes:

1. A note that has a victim's address on it and is found at the defendant's home is not hearsay when introduced to show connection between D and victim

2. Investigations

1. A conclusion of an investigation is entirely based on what people have stated to the investigator.  Accordingly, such a conclusion is hearsay when introduced to prove the truth of the conclusion reached.

2. If an investigator testifies that "no one said X" and that statement is offered to prove truth of matter asserted, whether the statement is hearsay depends on whether the investigator posed a direct question on the issue.  If so, silence by the respondent may be assertive conduct and thus, hearsay.  If a question was asked, silence can't logically be taken as implying anything about the non-addressed topic.  Thus, in that situation, silence would not be assertive conduct nor hearsay.

3. A statement that accompanies an act will be considered "res gestae" and not hearsay.

1. Ex. "this money is for repayment of the loan you provided me" is not hearsay when accompanied with the act of repayment.  Similar to words with "independent legal significance"

4. A scenario when it doesn't matter what words were said, just that words were spoken, is when trying to prove that a certain individual was reckless.  

1. Doesn't matter the truth of what they said, just that those words were spoken.  

2. Alternate view is that the statements are offered to prove recklessness, not the truth of the matter asserted.

 

a. Exemptions from Hearsay

i. List of Relevant Exemptions

1. Party admissions

1. Simple

2. Adoptive

3. Authorized / Vicarious

4. Agency

5. Coconspirator

2. Prior statements of witnesses

 

i. Party Admissions

1. Simple Party Admissions 
· Statutes:

Fed. R. Evid. 801: Definitions that apply to this article; exclusions from hearsay
(d) Statements which are not hearsay: A statement that meets the following conditions is not hearsay

(2) An opposing party's statement: The statement is offered against an opposing party and:

(A) was made by the party in an individual or representative capacity

 

C.E.C. § 1220. Admission of party
Evidence of a statement is not made inadmissible by the hearsay rule when offered against the declarant in an action to which he is a party in either his individual or representative capacity, regardless of whether the statement was made in his individual or representative capacity.

 

· General Rule FRE 801(d)(2)(A) & C.E.C. § 1220.: 

· If a party has made a statement, 

· The party's opponent is entitled to offer that statement into evidence to prove the truth of anything relevant, including the matter asserted.

 

· Notes:

· Under FRE, this exemption is called "statements offered against a party".  In CA, this exception is called an "admission"
· Any statement made by a party may be offered by the party's opponent.  

· This means any party may produce a witness to testify about an opponent's statement

· The statement does not have to be offered in court.

 

· It does not matter whether the statement "admitted" anything or was even against the declarant's interest at the time it was made.

· As long as the statement is "offered against an opposing party and was made by the party in an individual or representative capacity, it is defined not as hearsay by Rule 810(d)(2).

 

· No Personal Knowledge Requirement: Courts do not demand that the declarant have personal knowledge of the facts contained in the statement.

 

· Statements made by corporations fall into a category called agency and authorized admissions.

· In criminal probes, the issue may arise whether the statement of a police officer, prosecutor, or other person involved in law enforcement qualifies as a party admission.  

· Courts have tended not to treat such statements as party admissions.

· Unlike FRE, CA does not have agency admissions.  Thus, statements by an agent of a corporation do not have an exception to the rule against hearsay.
 

· A party may not offer her own statement as a party admission.  This is generally true even when the opponent has offered a different statement of the same party.

· One exception is the common law "completeness" doctrine, 

· Exception provides that if one party offers into evidence one part of an oral or written statement, the opponent may offer another statement or part of the exchange if it would put the already admitted statement into context or otherwise correct a mistaken impression that might be left with the jury.

· Federal v. CA
· Federal Rules state the completeness doctrine can only apply to a writing or recorded statement
· CA rules state that the completeness doctrine applies for written and oral conduct
 

· Policy for Rule

· Those admissions that are against the interests of the declarant when made are likely to be reliable because people normally do not say things against their interest unless they believe them to be true.

· But, a party admission need not be against the interest of the declarant when it was made.

· Because the declarant is a party, she usually will be present at the trial and has both an opportunity and an incentive to clarify any of her own statements that have been offered by her.

· Thus, the adversary system will help to correct any distortions in fact-finding caused by the introduction of the statements of party-opponents.

· Declarant cannot complain that she did not have an opportunity to cross-examine herself contemporaneously with the making of the statement.

 

· MC Notes:

· When a party seeks to introduce an article that was written by a third party that criticizes D, that article is inadmissible hearsay because it isn't a party admission.

· If defendant takes the article and attaches it to another letter sent internally, there would be an adoptive admission of the third party's letter and the secondary letter would be a party admission.

· Make sure to analyze whether vicarious party admissions are within the scope of the agent's employment.

 

1. Adoptive Admissions

· Statutes:

Fed. R. Evid. 801: Definitions that apply to this article; exclusions from hearsay
(d) Statements which are not hearsay: A statement that meets the following conditions is not hearsay

(2) An opposing party's statement: The statement is offered against an opposing party and:

(B) is one the party manifested that it adopted or believed to be true

 

C.E.C. § 1221. Adoptive admission
Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or his belief in its truth.

 

· General Rule under 801(d)(2)(B):

· A party's words or conduct may constitute an adoption of another statement, and thus make that statement admissible as a party admission.

 

· Notes:

· An adoptive admission or statements is a party's reaction to a statement or action by another person when it is reasonable to treat the party's reaction as agreement with something stated or implied by the other person.

· 801(d)(2)(B) directs us to consider whether a party "appeared to adopt or accept" the truth of a statement made by another person.

· Usually, this is manifested by what the party says about the statement

· Sometimes the party's silence can be an adoptive admission.

· If under the circumstances you would expect a person who disagreed with the employee's statement to say something, 

· You might view the defendant's silence as acquiescing to the employee's assertion.  

· Thus, the defendant would have "adopted" the employee's statement by not expressing disagreement.

 

· It is the responsibility of the court to decide whether or not something is an admission by silence by the preponderance of the evidence. Rule 104(a)
· The judge is going to decide if it is an adoptive admission. This is subjective based on what a reasonable person in the same situation would do.

· If the circumstances where such that we would expect a reasonable person to deny it, it’s going to come in and judge will say you can explain why you denied it on the stand. 

 

· It's important to analyze the situation in which the adoptive admission occurred.

· If someone accuses you of murder:

· If with members of your gang, you may act silent and concede to show off

· If with family and friends, you would say something to not have character smeared.

· If defendant is read Miranda rights, you can't use silence against the defendant.

 

1. Authorized Admissions / Vicarious Party Admissions

a. Statutes:
Fed. R. Evid. 801: Definitions that apply to this article; exclusions from hearsay

(d) Statements which are not hearsay: A statement that meets the following conditions is not hearsay

(2) An opposing party's statement: The statement is offered against an opposing party and:

(C) was made by a person whom the party authorized to make a statement on the subject

(D) was made by the party's agent or employee on a matter within the scope of that relationship and while it existed; or

 

C.E.C. § 1222. Authorized admission 
Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if: 

(a) The statement was made by a person authorized by the party to make a statement or statements for him concerning the subject matter of the statement; and 

(b) The evidence is offered either after admission of evidence sufficient to sustain a finding of such authority or, in the court's discretion as to the order of proof, subject to the admission of such evidence.

 

a. General Rule under 801(d)(2)(C):
i. When the authorizing person is a party, the statement of the person authorized to speak is admissible under Rule 801(d)(2)(C) as an authorized admission.
 

a. Notes:

· Under the FRE, a declarant's statement is admissible against a party if (1) the party authorized the declarant to speak or (2) if the declarant made statements while under a principal/agent relationship with the party

 

· The authorized admission rule applies to statements both to the outside world and within an organization.

· Thus a corporate spokesperson's statements to the outside world on behalf of the company will qualify.

· So too will a corporation's financial records, even those that  were kept internally and never intended to be shown outside the company.

 

· Statements by Party's Employee/Agent

· A statement made by the party's agent or employee

· On a matter within the scope of that relationship and 

· While it "existed" (i.e. person was still an employee)

· Is non-hearsay 

· Regardless of whether the agent was authorized to speak concerning the matter.

· It does not matter what they were authorized to state.

· All statements within the scope of employment are covered.  Authorization to speak is irrelevant.
· California says that statements by employees or agents need to be authorized to be admissible against the principal or employer.
 

· Application of vicarious party admissions to criminal cases:

· In general courts have held that vicarious party admissions do not apply to government agents in criminal cases.

· Even though 810(d)(2) provides that a statement by a party, or its representatives and agents, may be used against that party at trial, courts are reluctant to admit statements of government officials under this rule.

 

· Judge will analyze under Rule 104(a) whether the proponent has established beyond a preponderance of the evidence that either (1) declarant was authorized to speak or (2) party and declarant were in a principal / agent relationship.

· Court requires Bootstrapping Plus: Can’t rely on just the statement itself to prove the authorization/employ. Need something more to show existence of employment/authorization.

· No bootstrapping under CEC
 

· Completeness doctrine applies to these statements as well.

· Federal Rules state the completeness doctrine can only apply to a writing or recorded statement
· CA rules state that the completeness doctrine applies for written and oral conduct
 

a. Policy considerations for rule:

· Normally the agent herself will also be a party to the suit.  Consequently, the agent's own statements will be admissible against her at trial.  If the agent's statements were not also admissible against the principal, the principal would be entitled to a limiting instruction pursuant to rule 105.

 

1. Co-conspirator statements

a. Statutes:

Fed. R. Evid. 801: Definitions that apply to this article; exclusions from hearsay
(d) Statements which are not hearsay: A statement that meets the following conditions is not hearsay

(2) An opposing party's statement: The statement is offered against an opposing party and:

(E) was made by the party's co-conspirator during and in furtherance of the conspiracy.

 

C.E.C. § 1223. Admission of co-conspirator 
Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if: 

(a) The statement was made by the declarant while participating in a conspiracy to commit a crime or civil wrong and in furtherance of the objective of that conspiracy; 

(b) The statement was made prior to or during the time that the party was participating in that conspiracy; and 

(c) The evidence is offered either after admission of evidence sufficient to sustain a finding of the facts specified in subdivisions (a) and (b) or, in the court's discretion as to the order of proof, subject to the admission of such evidence.

 

a. General Rule:

i. Rule 801(d)(2)(E) creates an exemption from the definition of hearsay for a statement "made by the party's coconspirator during and in furtherance of the conspiracy.

 

a. Notes:

· The statements are really only related to statements about a conspiracy.

· The co-conspirator's statement must be offered against the individual that is in the conspiracy.  

· If you tried to use a co-conspirator statement against the government, then that co-conspirator statement would be inadmissible.

 

· Co-conspirator statements before a defendant joined a conspiracy will be admissible as not hearsay as it falls within the exemption.

· If a person joins a conspiracy, the statements made even before they joined the conspiracy will be admissible against them. 

· When you sign up you are taking on everything that went on before. 

· CEC and FRE align on this matter.
 

· Co-conspirator statements are admissible whether or not the conspiracy is actually charged.

 

· Co-conspirator rule applies even if the declarant is not a party

 

· There is also no requirement that the declarant be produced at trial and be made subject to cross examination.

 

· Rule 801(d)(2)(E) contained several preliminary fact requirements that the proponent must show.

1. There must have been a conspiracy

2. The declarant must have been a member of the conspiracy

3. The statement must have been made while the conspiracy was in existence

4. The statement must have been made in furtherance of the conspiracy.

 

· These preliminary facts should be decided by the court pursuant to the standard set forth in Rule 104(a).  

· Federal Law Requires Bootstrapping Plus: 

· Co-conspirator statements can be used, but they are not sufficient to prove the foundational elements of whether the evidence is admissible.

 

· CEC 1273 is the co-conspirator equivalent in the CA evidence code and possesses these requirements:

· Statement must be made while declarant was participating in conspiracy

· Evidence that D was participant in conspiracy

· Like F. Rule, statement will be admissible even if statement made before defendant joins conspiracy.

· Standard for admission is evidence "sufficient to support a finding". (can a reasonable jury find)
· Need admissible evidence of the existence of the conspiracy and the persons participation and that they were a member of the conspiracy.
· While the judge has a lower threshold, she cannot rely on the hearsay to bring the evidence in.  
· NO BOOTSTRAPPING.
 

· Completeness doctrine applies to these statements as well.

· Federal Rules state the completeness doctrine can only apply to a writing or recorded statement
· CA rules state that the completeness doctrine applies for written and oral conduct
 

i. Prior statements of witnesses

1. Statutes:

Fed. R. Evid. 801
(d) Statements that are not hearsay: A statement that meets the following conditions is not hearsay

(1) A declarant-witness's prior statement. The declarant testifies and is subject to cross-examination about a prior statement, and the statement:

(A) is inconsistent with the declarant's testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition; 

(B) is consistent with the declarant's testimony and is offered:

(i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in testifying

(ii) to rehabilitate the declarant's credibility as a witness when attacked on another ground; or

(C) identifies a person as someone the declarant perceived earlier.

 

C.E.C. § 1235. Inconsistent statements
Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.

 

C.E.C. § 1236. Prior consistent statements 
Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement is consistent with his testimony at the hearing and is offered in compliance with Section 791.

 

C.E.C. § 1238. Prior identification 
Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying and: 

(a) The statement is an identification of a party or another as a person who participated in a crime or other occurrence; 

(b) The statement was made at a time when the crime or other occurrence was fresh in the witness' memory; and 

(c) The evidence of the statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at that time.

 

1. Notes:

· Rule 801(d)(1) creates three narrow categories of witness statements that are not hearsay:

1. Statements inconsistent with the witness' trial testimony;

2. Statements consistent with the witness' trial testimony; and

3. Statements identifying a person and made after perceiving that person

 

· There are two common requirements for each of the exceptions:

1. The declarant must testify at the trial or hearing

2. The declarant must be subject to cross-examination concerning the prior statement

 

· SCOTUS as held that a witness normally will be considered "subject to cross-examination" for purposes of Rule 801(d)(1) if the witness is placed on the stand, under oath, and willing responds to questions

 

1. Prior inconsistent statements

· Proponent would offer these witness statements for two purposes:

1. Substantive use because the proponent wishes to use the statement to prove the truth of the matter asserted

2. To impeach the witness' credibility.

 

· Aside from requiring that the declarant testify at the trial or hearing and be subject to cross-examination concerning the statement, that rule states that the statement is not hearsay and will be admissible substantively only if both of the following conditions are met:

1. The statement is inconsistent with the witness' testimony at the trial

2. The statement "was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition."

 

· Essentially the rule requires that for prior inconsistent statements to be admissible substantively (to prove the truth of the matter asserted), it must have been made by a witness in a formal proceeding.

· Formal proceedings include not only trials and depositions, but also grand jury proceedings.

· An affidavit is not given at a trial, hearing, or other proceeding, or in a deposition.

 

· Because mere inconsistency is sufficient for impeachment purposes, the trust of the prior statement is not important.  

· Accordingly, when a prior witness statement is offered to impeach a witness, it is not hearsay and the rules of 801(d)(1) do not apply.

· There is no requirement that the prior statements have been made under oath.

 

1. Prior consistent statements

· Proponent might with to use the statement in two ways:

· Substantively

· To support witness' credibility.

 

· The law restricts prior consistent statements as though they were always being offered substantively.

· This makes sense because you could argue that the statement is to support witness credibility, but really the jury would have a tough time separating whether that statement is used to prove the truth of the matter asserted as well.

 

· Aside from the general requirements that the declarant testify at the trial or hearing and be subject to cross-examination concerning the statement, a prior consistent statement is admissible only if:

· The statement is consistent with the witness' testimony at trial; and

· The statement is being offered "to rebut an express or implied charge of recent fabrication or improper influence or motive, or to rehabilitate the declarant's credibility as a witness when attacked on another ground."

· SCOTUS also held that the statement must have been made before the alleged fabrication, or before the alleged improper influence or motive arose.
 

· When the proponent of the prior consistent statement offers it to respond to a claim that the witness has poor memory or to clear up an apparent inconsistency in the witness' testimony, Rule 801(d)(1)(B)(ii) applies and there is no requirement about the timing of the prior statement.

· The timing requirement for prior consistent statements adopted by SCOTUS applies only when those statements are introduces to refute claims of recent fabrication or improper motive.

 

· Prior consistent statements need not have been made under oath to be admissible.

 

· The statement often will not have been made prior to the time the witness is alleged to have fabricated the account or prior to the time the improper influence or motive was brought to bear.

 

1. Statements of Prior Identification

· The basis of the prior identification rule is the generally inconclusive nature of courtroom identifications as compared with those made at an earlier time under less suggestive conditions.

· When the witness points out the individual in court, there is a very real possibility that her memory of the individual's appearance is based more on the prior identification rather than the actual event that is the subject of the trial.

· The mental image of the individual that the witness carries with her to the trial is much more likely to derive from the prior identification than from the crime or other event at issue.

 

· The prior identification is assertive conduct and thus a statement that is subject to the hearsay rules.

 

· Requirements for prior identification statement to be exempt

1. The declarant must testify at the trial or hearing

2. The declarant must be subject to cross-examination about the prior statement

3. The statement must be one that "identifies a person as someone the declarant perceived earlier"

 

· First Requirement: The declarant must testify at the trial at which the prior identification is offered into evidence.

· The rule does not require that the witness testify about the identification; it merely requires that the person testify at the trial.

 

· Second Requirement: It will usually be sufficient if the declarant takes the witness stand and answers questions willingly.

 

· Third requirement: Only identifications of a person fall within the rule and the identification must be of a specific person.  
· Descriptions of a person's appearance are not made admissible by this rule.
· Witness cannot just describe the person. Has to literally ID them. 

 

· There is nothing in the rule that requires the identification to have been made in person.

· One common way in which witnesses to crimes identify perpetrators is to be shown an array of photographs.

 

· There is no requirement that the declarant testify that the identification was a true reflection of his/her opinion at the time 

· There is no requirement that the proponent establish the identification was made at a time when the occurrence or crime was fresh in the declarant’s memory 

· Just needs to testify that she remembers making the ID. She doesn’t need to remember who she IDs. 

· Court treats issues of freshness and true opinion as matters affecting the weight or credibility of the prior identification – not as foundational requirements for its admission

 

· If each of the three requirements above are met, a statement of prior identification will be admissible as non-hearsay unless there are other reasons for its exclusion.

· Those reasons could be constitutional reasons such as unfair prejudice under 403.

 

· CA Differences
· In California, declarant must (1) have personal knowledge AND (2) testify that the prior identification is her opinion.
· Identifications need to be timely in California (fresh in the witnesses memory).
 

1. MC Notes:
a. Prior consistent statements can only be introduced after declarant's in-court testimony has been challenged as having been the product of recent improper motive or influence or having been affected by poor-memory or ambiguities that an earlier statement should clear up.
 

1. Exceptions to the Hearsay Rule - Whether Available or Unavailable

a. Excited Utterances

i. Statutes:

Fed. R. Evid. 803. Hearsay Exceptions; Availability of Declarant Immaterial
The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(2) Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

 

C.E.C. § 1241. Contemporaneous statement 
Evidence of a statement is not made inadmissible by the hearsay rule if the statement: 

(a) Is offered to explain, qualify, or make understandable conduct of the declarant; and 

(b) Was made while the declarant was engaged in such conduct.

 

C.E.C. § 1240. Spontaneous statement 
Evidence of a statement is not made inadmissible by the hearsay rule if the statement: 

(a) Purports to narrate, describe, or explain an act, condition, or event perceived by the declarant; and 

(b) Was made spontaneously while the declarant was under the stress of excitement caused by such perception.

 

C.E.C. § 1370. Threat of infliction of injury 
(a) Evidence of a statement by a declarant is not made inadmissible by the hearsay rule if all of the following conditions are met: 

(1) The statement purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant. 

(2) The declarant is unavailable as a witness pursuant to Section 240. 

(3) The statement was made at or near the time of the infliction 

(4) The statement was made under circumstances that would indicate its trustworthiness.

 

i. Requirements for an excited utterance:

1. There must have been a "startling event or condition"

2. The statement must relate to that event or condition

3. The declarant must have personal knowledge of the event.

4. The declarant must have been under the stress or excitement that it caused when she made the statement.

 

i. The existence or non-existence of each of these preliminary facts must be determined by the court pursuant to Rule 104(a) because the statement will be relevant even if one or more of the preliminary facts are not true.

 

i. There is no clear or precise limit to the amount of time that may pass before a statement will no longer be considered to have been made "under the stress of excitement" caused by the event.

1. The rule of thumb is: If sufficient time has passed to give a person time to reflect on the event, the statement will not qualify.
a. More time that passes between the event and the statement, the less likely a court will rule it is an excited utterance.

b. Courts will allow more time to pass for a person involved in the event as opposed to a bystander.

c. Courts also tend to allow for the passage of additional time if the event is severe or unusual.

 

1. Statements that follow questions that ask: Did you see what happened? Will likely provide the declarant an opportunity to reflect and the statement will not be an excited utterance.

 

1. A person who is injured and rendered unconscious may wake up and say something about the cause of the injury.

a. This statement can be treated as an excited utterance despite the passage of a long period of time between the stimulus and the statement since there is no likelihood that the speaker's perception could have been affected while the speaker was unconscious.

 

i. Proponent needs to show foundational facts by preponderance of evidence

1. Federal Rules: Bootstrapping. Court can use the statement, solely if it wishes, to show the existence of the exciting event. Standard is preponderance of evidence.
2. Federal Rules: Proponent must show that the declarant is speaking on personal knowledge.

3. CEC 1240: Similar foundational requirements

4. CEC 1240: No bootstrapping, there must be admissible evidence that there was an exciting event, the statement cannot be used to prove an exciting event.

 

i. CA has CEC 1370 which "threat of injury" exception which allows testimony about a threat of injury to come into evidence even though the statement was made shortly after the injurious event.
 

i. CEC 1241 is used to admit statements that explain the declarant's conduct.  They do not relate to the event itself.
 

a. Present Sense Impressions

i. Statutes:

Fed. R. Evid. 803. Hearsay Exceptions; Availability of Declarant Immaterial
The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

 

i. Rule 803(1) contains the following requirements:

1. There must have been an "event or condition"

2. The statement must describe or explain that "event" or "condition"; and

3. The declarant must have made the statement "while or immediately after he perceived it"

 

i. Notes

1. Rule 803(1) allows a statement to qualify under this exception if it was made "while or immediately after the declarant perceived it"

 

1. There is no requirement that the statement have been made to an observer who had an equally good opportunity to observe the event or condition and who can therefore validate the declarant's statement.

 

1. Differences between excited utterances and present sense impressions

a. Statements under present sense impressions must describe an event or condition.

 

a. A statement may qualify as an excited utterance even if it does not describe the event or condition; it qualifies as long as it "relates" to it.

i. The same is not true for a present sense impression.

 

a. Present sense impression focusses on the timing of the statement while the excited utterance focusses on the psychological state of the defendant.

i. Present sense impressions are more time restricted than excited utterances.  Excited utterances can be made fairly long after an event, as long as the declarant is found still to be suffering from the stress of excitement caused by the event.

ii. A present sense impression, must be made very quickly. 

a. Rule of thumb: If the court determines that sufficient time has passed to have allowed the declarant the opportunity to reflect on the events about which she has spoken, the statement will be inadmissible.

b. Williams thinks it has to be a couple seconds after the observation to qualify as a present sense 

 

1. There is no need to be excited for a present sense impression

 

1. Court can bootstrap using the declarant's statement of the present sense impression to bring the evidence in. Standard is preponderance of the evidence.

 

1. California does not have a present sense impression exception.   1241 only applies to statements where the witness explains the conduct of the declarant.  Not the event itself.
a. This is the present sense impression equivalent in the CA code, but it must be offered to explain, qualify, or make understandable conduct of the defendant.
 

a. Statements Concerning State of Mind and Physical Condition

i. Statutes

Fed. R. Evid. 803: Exceptions to the Rule Against Hearsay
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

1. Then-Existing Mental, Emotional, or Physical Condition:

i. A statement of the declarant's then existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory of belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant's will.

 

C.E.C. § 1250. Statement of declarant's then existing mental or physical state
(a) Subject to Section 1252, evidence of a statement of the declarant's then existing state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) is not made inadmissible by the hearsay rule when: 

(1) The evidence is offered to prove the declarant's state of mind, emotion, or physical sensation at that time or at any other time when it is itself an issue in the action; or 

(2) The evidence is offered to prove or explain acts or conduct of the declarant. 

(b) This section does not make admissible evidence of a statement of memory or belief to prove the fact remembered or believed.

 

C.E.C. § 1251. Statement of declarant's previously existing mental or physical state 
Subject to Section 1252, evidence of a statement of the declarant's state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) at a time prior to the statement is not made inadmissible by the hearsay rule if: 

(a) The declarant is unavailable as a witness; and 

(b) The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation.

 

C.E.C. § 1252. Restriction on admissibility of statement of mental or physical state
Evidence of a statement is inadmissible under this article if the statement was made under circumstances such as to indicate its lack of trustworthiness.

 

C.E.C. § 1260. Statement concerning declarant's will 
(a) Evidence of a statement made by a declarant who is unavailable as a witness that he has or has not made a will, or has or has not revoked his will, or that identifies his will, is not made inadmissible by the hearsay rule. 

(b) Evidence of a statement is inadmissible under this section if the statement was made under circumstances such as to indicate its lack of trustworthiness.

 

i. General Rule

· This exception allows the admission of the declarant's then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health)

· Declarant must be speaking about how they feel now (not past or future)

· Ex. Statement "I saw bill today" would be inadmissible if offered to prove that the declarant did see bill on the day before he spoke.

· Statement would be admissible to show that at the time the declarant said it, the declarant thought he had seen Bill on the previous day.

 

· These statements, unlike excited utterances, are being used as evidence to prove the truth of the matter asserted.  Thus, they are hearsay, but Rule 803(3) provides an exemption to the hearsay rule.

· However, I need to be careful in analyzing how the statement of the declarant's then-existing state of mind is used.

· If the statement is used to prove the truth of the matter asserted, the statement would be hearsay, an exception would apply, and it would be admissible.

· If the statement is used to show circumstantial evidence of the declarant's state of mind, the statement would not be hearsay.

· Example: Conversion allegation by plaintiff against defendant. Plaintiff offer's witness' testimony to prove that the plaintiff did not transfer the ring to defendant as a gift:

· Testimony #1: Defendant is the kind of person who would steal milk from a baby.

· Testimony is being offered to show that plaintiff did not like defendant, and thus wouldn't give the ring voluntarily.

· Testimony here is not hearsay because statement is not used to prove the truth of the matter asserted (defendant would steal milk)

· Testimony #2: I don't like defendant one bit.

· Testimony is offered to prove that plaintiff did not like defendant, and thus, plaintiff did not give ring voluntarily.

· Testimony would be hearsay in this case and the exception in Rule 803(3) would apply.

 

· Most survey research is intended to develop information about what people thing, not whether what they think is an accurate reflection of reality.  

· Thus, proof that respondents articulated particular beliefs is admissible under the state of mind exception.

 

· Federal and CA Rules generally align for statements of declarant's PRESENT state of mind.
· Present State of Mind: FRE 803(3); CEC 1250
 

· Federal and CA Rules DIFFER for statements of declarant's PAST state of mind
· Federal: Shepard holds that a court should not allow the admission of statements concerning a fact remembered or believed if offered to prove the fact remembered or believed.
· A statement about a fact remembered in the past is not admissible. Could result in a limiting instruction for the evidence.
 

· Exception to this limitation: Rule 803(3) states that a statement or memory or belief may be admitted if "it relates to the validity or terms of the declarant's will"
· Evidence of a statement made by a declarant unavailable as a witness that he has or has not made a will, or has or has not revoked his will, or that identifies his will.

· When there is a dispute about whether a deceased person made or revoked a will, or whether a particular document is that person's last will, the absence of the decedent to answer this question creates a gap in available evidence that can be filled by the decedent's statements.

· CEC has same provision in CEC 1260 and CEC aligns with FRE here on past statements regarding WILLS.
 

· In CA, the declarant must be UNAVAILABLE as a witness for the statement about the declarant's past state of mind to come into evidence.
· State of mind must be an issue in the case, Shepard is retained because the only allowable prior statement is about the state of mind 
 

· Past State of Mind: Shepard; CEC 1251
 

· Unlike FRE, CEC 1252 states that evidence of a statement of mental or physical state is not admissible if circumstances indicate the statement is untrustworthy.
 

i. Statements of Intention That Look Forward and Hillmon
1. Under Hillmon, a person's statement of her intention to do something in the future is admissible both to prove (1) the speaker had such an intention and (2) that the person acted upon that intention.

 

1. Federal Courts hold that statements of an intention to do something in the future that involve a third person should not be admitted to show the third party's conduct.

· Limiting instruction to prevent placing the third party with the declarant.
· California lets you admit the whole statement both to show the victim's intent and the victim's presence with defendant
· Makes defense counsel prove a negative (i.e. the defendant was not there, defendant may need to take the stand)
 

a. Statements for Purposes of Medical Diagnosis or Treatment

i. Statues

Fed. R. Evid. 803: Exceptions to the Rule Against Hearsay
The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

1. Statement Made for Diagnosis of Treatment

a. A statement that:

i. Is made for--and reasonably pertinent to--medical diagnosis or treatment; and

ii. Describes medical history; past or present symptoms or sensations; their inception; or their general cause.

 

C.E.C. § 1253. Statements for purposes of medical diagnosis or treatment; contents of statement; child abuse or neglect; age limitations 
Subject to Section 1252, evidence of a statement is not made inadmissible by the hearsay rule if the statement was made for purposes of medical diagnosis or treatment and describes medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment. This section applies only to a statement made by a victim who is a minor at the time of the proceedings, provided the statement was made when the victim was under the age of 12 describing any act, or attempted act, of child abuse or neglect. "Child abuse" and "child neglect," for purposes of this section, have the meanings provided in subdivision (c) of Section 1360. In addition, "child abuse" means any act proscribed by Chapter 5 (commencing with Section 281) of Title 9 of Part 1 of the Penal Code committed against a minor.

 

i. Rule

· Rule 803(4) creates an exception for a statement that:

· "is made for--and is reasonably pertinent to--medical diagnosis or treatment AND

· Describes medical history; past or present symptoms or sensations; their inception; or their general cause.

 

i. Notes:

· There is no limit on who makes the statement 

· Statement can be made by a parent on behalf of injured (e.g. parents or guardian).

 

· Exception only applies to statements made for the purposes of obtaining medical diagnosis or treatment, not to statements giving medical diagnosis or treatment.

 

· Statement does not need to be made to a doctor (e.g. EMT, parents, bystander)

 

· The exception only covers statements that are reasonably pertinent to medical diagnosis or treatment

· This can include such things as descriptions of events.

· Ex. Statement that injured was hit by a car is relevant, but the license plate and color of the car is not likely to fit in the exception.

 

· The modern exception also covers statements made for purposes of diagnosis AND statements made for purposes of medical treatment.

· Thus, a patient who was injured in a car accident, and was not seeking medical treatment but diagnosis from a doctor to help with a lawsuit, could admit statements related to the diagnosis.

 

· Can admit present symptom statements and prior symptom statements. 

 

i. FRE v. CEC

1. CEC does not have a provision similar to 803(4) that allows statements made for medical diagnosis to be admissible.
a. Thus, the statements will need to come in under 
i. CEC 1250 (statements about present state of mind); 
ii. CEC 1251 (statements about past state of mind & D is unavailable); or 
iii. CEC 1253 (statements for purposes of medical diagnosis but limited in scope to minors and child abuse)
2. CEC 1252 state that the evidence may be inadmissible if untrustworthy

 

a. Recorded Recollection

i. Statutes:

Fed. R. Evid. 803(5): Exception to the Rule Against Hearsay--Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness.

1. Recorded Recollection: A record that:

A. Is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately;

B. Was made or adopted by the witness when the matter was fresh in the witness' memory; and

C. Accurately reflects the witness' knowledge

If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party.

 

C.E.C. § 1237. Past recollection recorded
(a)Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying, the statement concerns a matter as to which the witness has insufficient present recollection to enable him to testify fully and accurately, and the statement is contained in a writing which: 

(1) Was made at a time when the fact recorded in the writing actually occurred or was fresh in the witness' memory; 

(2) Was made (i) by the witness himself or under his direction or (ii) by some other person for the purpose of recording the witness' statement at the time it was made; 

(3) Is offered after the witness testifies that the statement he made was a true statement of such fact; and 

(4) Is offered after the writing is authenticated as an accurate record of the statement. 

(b) The writing may be read into evidence, but the writing itself may not be received in evidence unless offered by an adverse party.

 

i. Requirements
1. For the recorded recollection exception to apply, all of the following conditions must be met:

1. The witness must once have had personal knowledge about the matter

A. Personal knowledge relates back to the time when the statement was made.

2. The witness must now not be able to recall well enough to testify fully and accurately

3. The memorandum or record of the witness' knowledge must have been "(1) made or adopted by the witness (2)when the matter was fresh in the witness' memory; and

4. The memorandum or record must reflect the witness' prior knowledge accurately

 

1. Notes:

· This exception to the hearsay rule applies after an attempt to refresh the witness’s memory has failed. 
 

· The second requirement clarifies that the prior knowledge must have been better than the witness' current knowledge

· The witness must also testify that when she made or adopted the memorandum or record, the matter was fresh in her mind.

· If the witness did not actually make the memorandum or record, she read it when the matter was fresh in her mind and concluded it was correct.

 

· The rule allows the statement to be read into the record, but it may only be used as an exhibit if the adverse party introduces the recorded recollection.

· Thus, the rule is really just a substitute for oral testimony.

· Comes into the record if offered by the opponent.

 

· The court has the responsibility under Rule 104(a), to decide whether the factual prerequisites for the application of the recorded recollection exception have been satisfied.

· This is because the facts do not present a case of conditional relevance.

 

· Exception only allowed when the declarant is present at trial.
 

· Watch out for personal knowledge issues here if the person writing the record is not the witness.

· Witness needs to "adopt the statement" if so.

 

i. Distinguishing Recorded Recollection from Refreshing a Witness' Recollection

1. Refreshing a witness' recollection has nothing to do with the hearsay rule, and thus is not a hearsay exception.

2. The law places no limits on the manner in which the witness' recollection may be refreshed.

3. When a party using a writing in an effort to refresh a witness' recollection, Rule 612 applies.

 

Fed. R. Evid. 612: Writing Used to Refresh a Witness' Memory
a. Scope. This rule gives an adverse party certain options when a witness uses a writing to refresh memory:

i. While testifying; or

ii. Before testifying, if the court decides that justice requires a party to have those options.

b. Adverse Party's Options; Deleting Unrelated Matter
Unless 18 USC 3500 provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness' testimony.

If the producing party claims that the writing includes unrelated matters, the court must examine the writing in camera, delete any unrelated portion, and order the rest delivered to the adverse party.

Any portion deleted over objection must be preserved for the record.

Failure to Produce or Deliver the Writing
If a writing is not produced or is not delivered as ordered, the court may issue an appropriate order. 

But if the prosecution does not comply in a criminal case, the court must strike the witness' testimony or--if justice so requires--declare a mistrial.

 

C.E.C. § 771. Production of writing used to refresh memory
(a) Subject to subdivision (c), if a witness, either while testifying or prior thereto, uses a writing to refresh his memory with respect to any matter about which he testifies, such writing must be produced at the hearing at the request of an adverse party and, unless the writing is so produced, the testimony of the witness concerning such matter shall be stricken. 

(b) If the writing is produced at the hearing, the adverse party may, if he chooses, inspect the writing, cross-examine the witness concerning it, and introduce in evidence such portion of it as may be pertinent to the testimony of the witness. 

(c) Production of the writing is excused, and the testimony of the witness shall not be stricken, if the writing: 

(1) Is not in the possession or control of the witness or the party who produced his testimony concerning the matter; and 

(2) Was not reasonably procurable by such party through the use of the court's process or other available means.

 

1. Notes:

· Rule 612 allows the opponent to:

i. Examine any writing used to refresh the recollection of a witness if the document was used during her testimony, and 

ii. Examine any such document if it was used to refresh the witness' recollection before she testified,

iii. The document that refreshes the witness' memory does not have to meet the requirements of the hearsay exception for recorded recollection since the proponent is not allowed to have it read to the jury or introduced as an exhibit.

 

a. If the orders the writing to be produced and it is not, it can be struck, contempt charge found against the proponent.

b. Writing in Federal rules means anything used to refresh recollection.

 

1. In CA, section 771, if a person has a recollection refreshed before or during, the document must be produced to the other party, if the document is not produced, strike the testimony.

a. Opponent can cross examine as well.

b. Once you use this evidence, privilege is waived because you must show it to the other party.

c. "writing" is not restricted to written notes. Can be music, newspaper, etc. 

d. CA and FRE Align here.
 

a. Business Records Exception

i. Statutes:

Fed. R. Evid. 803: Exception to the Rule Against Hearsay--Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness.

1. Records of a Regularly Conducted Activity. A record of an act, event, condition, opinion, or diagnosis if:
(A) the record was made at or near the time by — or from information transmitted by — someone with knowledge;

(B) the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit;

(C) making the record was a regular practice of that activity;

(D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that complies with Rule 902(11) or (12) or with a statute permitting certification; and

(E) neither the source of information nor the method or circumstances of preparation indicate a lack of trustworthiness.

 

1. Absence of a Record of a Regularly Conducted Activity. Evidence that a matter is not included in a record described in paragraph (6) if:

(A) the evidence is admitted to prove that the matter did not occur or exist;

(B) a record was regularly kept for a matter of that kind; and

(C) neither the possible source of the information nor other circumstances indicate a lack of trustworthiness.

 

C.E.C. § 1270. A business
As used in this article, "a business" includes every kind of business, governmental activity, profession, occupation, calling, or operation of institutions, whether carried on for profit or not.

 

C.E.C. § 1271. Admissible writings
Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered to prove the act, condition, or event if: 

(a) The writing was made in the regular course of a business; 

(b) The writing was made at or near the time of the act, condition, or event; 

(c) The custodian or other qualified witness testifies to its identity and the mode of its preparation; and 

(d) The sources of information and method and time of preparation were such as to indicate its trustworthiness.

 

C.E.C. § 1272. Absence of entry in business records 
Evidence of the absence from the records of a business of a record of an asserted act, condition, or event is not made inadmissible by the hearsay rule when offered to prove the nonoccurrence of the act or event, or the nonexistence of the condition, if: 

(a) It was the regular course of that business to make records of all such acts, conditions, or events at or near the time of the act, condition, or event and to preserve them; and 

(b) The sources of information and method and time of preparation of the records of that business were such that the absence of a record of an act, condition, or event is a trustworthy indication that the act or event did not occur or the condition did not exist.

 

i. Rule Breakdown:
1. Record: 
1. A record for purposes of this rule are all modern forms of digital data collection as well as more conventional written documents

 

1. Of an act, event, condition, opinion, or diagnosis: 
· The exception is not limited to records of a clerical nature, such as the accounts that log the details of each sale and purchase. 

· Also included are records that contain more subjective matters such as opinions or diagnoses.

 

1. The record was made at or near the time by:

· What constitutes "near the time" is a function of circumstances.

· Mundane and complex details should be recorded quickly because it is likely that recollections concerning such matters will soon deteriorate.

· More general information is likely to remain in memory for longer.

 

1. By — or from information transmitted by — someone with knowledge:

· The rule requires that the person who makes the business record either has personal knowledge of the matters described in it or receives input from another person who has that knowledge.

· The record will be admissible as long as the employees transmitting the information had personal knowledge.

 

· Example: sales reps summarize data to regional managers, regional managers summarize sales data to VP of sales.

· It does not matter that the VP did not have personal knowledge of the facts reported by the regional managers. What matters is that the people who supplied the information had a business duty to collect the information carefully and report it accurately.

 

· The business records exception can thus cover multiple levels of hearsay, such as the example presented above, as long as each person contributing a layer of hearsay was acting in the course of business and her statements otherwise conformed to the requirements of Rule 803(6).

· But when a declarant is not acting under a business duty, Rule 803(6) does not apply.

· Ex.  Police offer takes record of eyewitnesses.  The related report will not be admissible under 803(6) because the eyewitnesses had no duty to be accurate.

· If the supplier of the information does not act in the regular course, an essential link is broken; 

· The assurance of accuracy does not extend to the information itself and the fact that it may be recorded with scrupulous accuracy is of no avail.

· That said, if you can find another hearsay exception for the eyewitness' account (present sense impression, excited utterance, statement of then-existing fact/condition), the evidence will be admissible under both the business records exception and whatever other hearsay exception was used.

 

1. The record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit

· Business needs to prove that it is kept in ordinary course of business.

· If the report does not concern the firm's regular activities, the record will not be admissible.

· Ex. Widget manufacturer leases its factory to a studio for filming.  Because this is not a recurring, regular transaction, the related records are not kept in the ordinary course and are not admissible.

· If a record prepared for purposes of litigation is made in the regular course of business, admissibility under Rule 803(6) still may be questioned on the ground the circumstances surrounding the creation of that report indicate a lack of trustworthiness.

· Not automatic, but a consideration for the judge to determine.

 

· For evidence to come in under this rule, the statute requires that the business created the record.

· Business records, if properly authenticated, should be admissible under this rule.

· Personal records do not fit under this model as the statute disallows personal records.

· But if you are a sole proprietor, the records are now business records.

· Personal records admissible as a party admission though.
· Will need to get the record from the business and then offer THAT record in, not the personal record.  May have to subpoena the record from the business.

 

1. Making the record was a regular practice of that activity;
· Even if a record is kept in the course of a regular conducted business activity, Rule 803(6) also requires that it is the regular practice of the business to make the type of report in question.

 

1. All these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that complies with Rule 902(11) or (12) or with a statute permitting certification; 

· The provision permits anyone to give testimony as long as that person is familiar with the business, its mode of operation, and its recordkeeping practices.

· This includes, but is not limited to the so-called custodian of records for the business.

 

· Rule 902 states that the proponent may present a declaration of a qualified person certifying the record (no need to lay foundational facts):
1. Was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with regular knowledge of those matters

2. Was kept in the course of the regularly conducted activity

3. Was made by the regularly conducted activity as a regular practice.

 

· In addition, the proponent must provide written notice of its intention to introduce the record in this manner, must make the record and declaration available for inspection, and must provide the opponent with a fair opportunity to challenge the record.

 

1. Neither the source of information nor the method or circumstances of preparation indicate a lack of trustworthiness.

· Even if all the other requirements of 803(6) are met, the court may still refuse to admit the business record if it appears untrustworthy.

· The method or circumstances of preparation may indicate lack of trustworthiness when a business fails to keep its records in a businesslike manner

· The burden is on the opponent to show that the record is not trustworthy.

 

i. Absence of a Business Record
1. CEC has 1272 and FRE 803(7) both allow evidence of the absence of a business record when one would normally be made.
 

i. CA v. Federal for Business Records

1. Business Records outlining opinions are admissible in Fed but NOT admissible in CA.
2. Both CEC and FRE defined a business broadly
3. CEC does not allow business records outlining opinions to come in
4. CEC does NOT have a requirement like the FRE that business record be kept in ordinary course of business.
5. In CA, with respect to medical diagnosis the courts have made it admissible because the diagnosis is based upon the Dr.’s observation of the condition of the patient, but a prognosis would not fall under this exception because it’s about the future. 
1. Dr.’s diagnosis is admissible as part of a business record in CA, but a prognosis is not.
 

a. Public Records
i. Statutes

Fed. R. Evid. 803: Exception to the Rule Against Hearsay--Regardless of Whether the Declarant is Available as a Witness
· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness.

1. Public Records. A record or statement of a public office if:
(A) it sets out:

(i) the office’s activities;

(ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel; or

(iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and

(B) neither the source of information nor other circumstances indicate a lack of trustworthiness.

 

1. Absence of a Public Record. Testimony — or a certification under Rule 902 — that a diligent search failed to disclose a public record or statement if:
(A) the testimony or certification is admitted to prove that

(i) the record or statement does not exist; or

(ii) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind; and

(B) in a criminal case, a prosecutor who intends to offer a certification provides written notice of that intent at least 14 days before trial, and the defendant does not object in writing within 7 days of receiving the notice — unless the court sets a different time for the notice or the objection.

 

C.E.C. § 1280. Record by public employee
Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered in any civil or criminal proceeding to prove the act, condition, or event if all of the following applies: 

(a) The writing was made by and within the scope of duty of a public employee. 

(b) The writing was made at or near the time of the act, condition, or event. 

(c) The sources of information and method and time of preparation were such as to indicate its trustworthiness.

 

C.E.C. § 1284. Statement of absence of public record 
Evidence of a writing made by the public employee who is the official custodian of the records in a public office, reciting diligent search and failure to find a record, is not made inadmissible by the hearsay rule when offered to prove the absence of a record in that office.

 

i. Notes:

1. Unlike 803(6), the public records exception (803(8)) to the hearsay rule does not require regularity of activity or record making.

 

1. Rule 803(8)(A)(i) allows for the admission, without limitation, of public records "setting out the office's activities".

1. This refers to documents concerning the internal workings of the agency.

 

1. Subdivisions 2 and 3 of rule 803(8)(A) significantly limit the admissibility of public records setting forth observations of and investigations by public officials.

1. Subdivision 2 applies to records concerning matters observed by public officials when there was a duty both to make the observation and to report on the matters observed.

1. Included within the scope of the provision are government reports on all manner of observable data.

2. In a criminal case, the provision excludes from its coverage matters observed by law enforcement personnel.  This provision applies to both the prosecutor and the defendant.  

 

1. Public records clearly may be offered by either party under subdivision 2 in:

1. A civil case and 

2. In a criminal case when the record is created by a public agency that is not engaged in law enforcement.

 

1. Subdivision 3 does not extend to records offered by the prosecution in a criminal case. 

1. Exception can only be used against the government in a criminal case and by either party in a civil case

2. The rationale for this is that the records may be unreliable due to the adversarial nature between the prosecution and the defendant.

3. Ex. Investigation of a jet crash used against the government

4. Prosecution can leverage the completeness doctrine here to get an aspect of the report in even though this goes against the rule.

 

1. Because 803(8) limits the admissibility in a criminal case of public records created by law enforcement, some courts refuse to undermine that limitation by allowing such records to be admitted under 803(6)

1. The limitations described above are made in response to Congress' intention to prevent trial by affidavit in criminal cases and that other hearsay exemptions, particularly the business records exception, should not be used to circumvent public policy.

 

1. Not necessary to authenticate public records as they are self-authenticating under Rule 902.

 

1. Factors bearing on trustworthiness include:

1. Timeliness of investigation

2. Skill or experience of the investigator

3. Extent of the investigation

4. Bias or prejudice of the investigator.

 

1. Subdivision three includes reports containing opinions, as long as those opinions are based on investigations and factual findings.

 

1. The business records exceptions cover the record itself and the contents of the record documented by an agency employee.

 

i. Absence of Public Record

1. CA and Federal Rules align here.
2. Ex: Custodian prepares an affidavit saying this how they do all their recording keeping etc, and I’ve reviewed everything and there is no such record. Now it is hearsay. But this is admissible to prove the negative by using the affidavit because there is an explicit exception for this.

 

i. CA v. Federal
1. CA has a contemporaneous requirement that requires the writing was made near the time of the act, condition, or event.
2. CEC does not allow opinions from investigations to come in
3. CEC excludes from the rule against hearsay public records offered against defendants in criminal cases.
1. The exception in CEC 1280 states that the rule applies in civil and criminal cases
2. Crawford (sixth amendment case) would overrule in some cases and require that the witness providing the report be subject to cross 
4. CA cases say that each person in the chain has to have an official duty for the evidence to be admissible. If there is mixed information, some is based on the employee of the state, that part of the official record would be admissible, but the part where that person relies on information from a bystander would be inadmissible

 

i. MC Notes:

a. If a law enforcement individual writes down observations, evidence could still get in under recorded recollection maybe if officer does not remember.

b. All video tape evidence is not hearsay--even when it was observed by law enforcement and presented in a criminal prosecution.
 

1. Exceptions to the Hearsay Rule - Unavailable Only

a. Unavailability Requirement

i. Statutes

Rule 804: Exceptions to the Rule Against Hearsay--When the Declarant is Unavailable as a Witness
a. Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant:

1. Is exempted from testifying about the subject matter of the declarant's statement because the court rules that a privilege applies;

2. Refuses to testify about the subject matter despite a court order to do so;

3. Testifies not remembering the subject matter

4. Cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; or

5. Is absent from the trial or hearing and the statement's opponent has not been able, by process or other reasonable means, to procure

 

But this subdivision (a) does not apply if the statement's proponent procured or wrongfully caused the declarant's unavailability as a witness in order to prevent the declarant from attending or testifying.

 

C.E.C. § 240. Unavailable as a witness
(a) Except as otherwise provided in subdivision (b), "unavailable as a witness" means that the declarant is any of the following: 

(1) Exempted or precluded on the ground of privilege from testifying concerning the matter to which his or her statement is relevant. 

(2) Disqualified from testifying to the matter. 

(3) Dead or unable to attend or to testify at the hearing because of then existing physical or mental illness or infirmity. 

(4) Absent from the hearing and the court is unable to compel his or her attendance by its process.

(5) Absent from the hearing and the proponent of his or her statement has exercised reasonable diligence but has been unable to procure his or her attendance by the court's process. 

(6) Persistent in refusing to testify concerning the subject matter of the declarant's statement despite having been found in contempt for refusal to testify.

 

(b) A declarant is not unavailable as a witness if the exemption, preclusion, disqualification, death, inability, or absence of the declarant was brought about by the procurement or wrongdoing of the proponent of his or her statement for the purpose of preventing the declarant from attending or testifying. 

 

(c) Expert testimony which establishes that physical or mental trauma resulting from an alleged crime has caused harm to a witness of sufficient severity that the witness is physically unable to testify or is unable to testify without suffering substantial trauma may constitute a sufficient showing of unavailability pursuant to paragraph (3) of subdivision(a). As used in this section, the term "expert" means a physician and surgeon, including a psychiatrist, or any person described by subdivision (b), (c), or (e) of Section 1010. The introduction of evidence to establish the unavailability of a witness under this subdivision shall not be deemed procurement of unavailability, in absence of proof to the contrary.

 

i. Notes:

a. All 804 exceptions under the hearsay rule require that the declarant is unavailable.

 

a. Rule 804(a) sets forth five circumstances in which a declarant is unavailable 

1. 804(a)(4) is the most obvious and states that a declarant will be unavailable when she "is unable to be present or testify at the hearing because of death or then existing physical or mental illness or infirmity.

 

1. 804(a)(5) states that a declarant is unavailable if she is "absent from the trial or hearing and the statement's proponent has not been able, by process or otherwise reasonable means, to procure the declarant's attendance."

1. Proof of unavailability under the latter rule requires the proponent to demonstrate that reasonable means were used to locate the defendant.

2. Perfunctory measures such as a letter or telephone call to a recent address usually will not suffice.

3. Depending on the circumstances, the proponent should also look for forwarding orders with the post office, inquire at the declarant's last known workplace, ask the declarant's family members and acquaintances for information about her whereabouts and take other steps appropriate to the situation.

 

1. 804(a)(1) states that a defendant may be unavailable even if she is on the witness stand.  This is so if the witness can invoke a privilege.

1. Marial privilege

2. Fifth amendment rights under US constitution

3. If you can invoke a privilege, you are unavailable to testify

 

1. 804(a)(2) sates that even a groundless claim of privilege or the claim of a legally unrecognized excuse may render the declarant unavailable.

 

1. 804(a)(3) states that the declarant is unavailable if she "testifies not to remembering the matter"

1. A witness who does not remember the subject matter of her prior statement is unavailable as a witness for purposes of the exceptions in Rule 804 even though she is considered subject to cross-examination for purposes of prior statements offered pursuant to Rule 801(d)(1).

2. Although this rule seems to apply only when the declarant has no memory of the subject matter of her prior statement, it would be reasonable for a court to declare the witness unavailable if she remembers the subject matter of the statement, but does not remember sufficient details to make her testimony very useful.
3. Doesn't have to be total and complete amnesia,

 

a. Lastly, there is the exception that the proponent cannot cause the unavailability

 

i. CA v. FRE
a. CA and FRE generally align.
b. CA provides one more way a witness may be unavailable--if they do not take the oath or make an affirmation
 

a. The Former Testimony Exception

i. Statutes

Fed. R. Evid. 804: Exceptions to the Rule Against Hearsay--When the Declarant is Unavailable as a Witness
(b) The Exceptions.  The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness

(1) Former Testimony. Testimony that:

(A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and

(B) is now offered against a party who had--or, in a civil case, whose predecessor in interest had--an opportunity and similar motive to develop it by direct, cross, or redirect examination.

 

C.E.C. § 1290. Former testimony
As used in this article, "former testimony" means testimony given under oath in: 

(a) Another action or in a former hearing or trial of the same action; 

(b) A proceeding to determine a controversy conducted by or under the supervision of an agency that has the power to determine such a controversy and is an agency of the United States or a public entity in the United States; 

(c) A deposition taken in compliance with law in another action; or 

(d) An arbitration proceeding if the evidence of such former testimony is a verbatim transcript thereof.

 

C.E.C. § 1291. Former testimony offered against party to former proceeding
(a) Evidence of former testimony is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and: 

(1) The former testimony is offered against a person who offered it in evidence in his own behalf on the former occasion or against the successor in interest of such person; or 

(2) The party against whom the former testimony is offered was a party to the action or proceeding in which the testimony was given and had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which he has at the hearing. 

 

(b) The admissibility of former testimony under this section is subject to the same limitations and objections as though the declarant were testifying at the hearing, except that former testimony offered under this section is not subject to: 

(1) Objections to the form of the question which were not made at the time the former testimony was given. 

(2) Objections based on competency or privilege which did not exist at the time the former testimony was given.

 

C.E.C. § 1292. Former testimony offered against person not a party to former proceeding 
(a) Evidence of former testimony is not made inadmissible by the hearsay rule if: 

(1) The declarant is unavailable as a witness; 

(2) The former testimony is offered in a civil action; and 

(3) The issue is such that the party to the action or proceeding in which the former testimony was given had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which the party against whom the testimony is offered has at the hearing. 

(b) The admissibility of former testimony under this section is subject to the same limitations and objections as though the declarant were testifying at the hearing, except that former testimony offered under this section is not subject to objections based on competency or privilege which did not exist at the time the former testimony was given.

 

i. Notes:

a. Be careful in these former testimony exceptions because there is two levels of hearsay typically.  The testimony itself is hearsay and transcript is hearsay too.  So, it would be admissible under the former testimony and the business/official records exception.

 

a. Rule 804(b) establishes several foundational requirements in addition to the declarant's unavailability:

1. The testimony must have been "given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one

a. To be a witness or deponent requires the observance of certain formalities, including an oath or affirmation.  However, the former testimony need not be given at a trial.  

b. A deposition qualifies.

 

1. If the current case is a criminal prosecution, the party against who the evidence is not offered:

a. Must have "had an opportunity...to develop it by direct, cross, or redirect examination."; and

b. Must have had a "similar motive" to develop the testimony by such examination.

· In practical terms, this means that the person must have been a party to the earlier trial and able to cross/redirect-examine the witness 
· Not admissible against a criminal defendant if he or she was not a party to the prior proceeding.
 

1. If the current case is a civil action, the party against whom the evidence is now offered, or a predecessor in interest of that party, must have had an opportunity and similar motive to develop the witness' testimony.

a. The rule will apply if the party against whom the evidence is now offered either was a party to the earlier action or a predecessor in interest was a party to the earlier action.

b. To establish predecessor in interest, there needs to be a legal relationship between the party in the first proceeding and the party in the second proceeding
 

a. Opportunity Requirement:

1. The prior party must have had an opportunity to develop the witness' testimony.  

a. This simply means that the party was afforded the chance to cross-examine the witness, if the witness was called by the opponent.

b. If the party against whom the evidence is now offered was the one who initially called the witness, and the witness provided evidence on cross-examination that was detrimental to the interests of the party who called the witness, redirect examination would suffice to meet the opportunity requirement.

2. In civil cases in which the party against whom the evidence is now offered was not a party to the earlier trial, the opportunity requirement just discussed applies to the predecessor in interest.

 

a. Motive Requirement

1. When the earlier trial and the current trial are the same case, and when the parties have not changed the purpose for which the witness' testimony will be used, the requirement is satisfied.

2. Even though results in a civil and criminal case are not identical, they are similar in that both adverse judgements would be of great consequence.  The rule only requires that the party's factual purpose in developing the witness' testimony be similar, the ultimate goal of the trial would not be important.

3. If a defendant chooses not to cross-examine a witness in detail because it was repeat testimony and on appeal, this evidence is used to support the plaintiff's case, it is conceivable that under these circumstances, the court will hold that Defendant's motive was not sufficiently similar in the two trials to permit Plaintiff to use the former testimony of the unavailable witness.

4. Motive is the same between cases even when a defendant changes lawyers and the tactics for cross-examining change.  

5. If the danger that the jury will not abide by a limiting instruction to this effect is too great, the court may find it necessary to hold two separate trials.

 

a. Questions of issue and claim preclusion are irrelevant when determining this exception to the hearsay rule under evidence law.

 

a. In grand jury proceedings there is not the opportunity to cross-examine. 

 

a. CA v. Federal
1. Under 1291(a)(1) of CEC, if you call the witness in a prior proceeding, the evidence can be used against you in a subsequent proceeding.
a. In CA, evidence provided by prosecution in a grand jury testimony can be used against prosecution later.
b. Can cross over between trials too.
2. In civil proceedings, CEC 1292 states the only requirement is that the motive and opportunity be the same; there is no requirement for a legal relationship between party in trial 1 and party in trial 2.
a. So employer can use prior testimony from claimant 1 in past trial against claimant 2 in another trial for the same charge.
 

a. Dying Declaration Exception

i. Statutes:
Fed. R. Evid. 804: Exceptions to the Rule Against Hearsay--When the Declarant is Unavailable as a Witness
(b) The Exceptions.  The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:

(2) Statement Under the Belief of Imminent Death. In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant's death to be imminent, made about its cause or circumstances.

 

C.E.C. § 1242. Dying declaration
Evidence of a statement made by a dying person respecting the cause and circumstances of his death is not made inadmissible by the hearsay rule if the statement was made upon his personal knowledge and under a sense of immediately impending death.

 

i. Notes:

a. Requirements
1. The case in which the evidence is offered must be a civil action or a homicide prosecution (not all criminal cases can use this exception).

2. The statement must have been made by the declarant while believing that his or her death was imminent

3. The statement must concern the cause or circumstances of what the declarant believed to be impending death.

 

· Under the federal rules, the declarant does not necessarily need to die in a civil case.

· Need to establish unavailability though if you want to use the dying declaration exception in a civil trial.  

· For a criminal case, the exception can only be used in a homicide case which requires the death of a victim.

 

a. The most difficult element of the rule to establish is the requirement that the declarant has made the statement, "while believing...death to be imminent."

1. That state of mind must be proven by a preponderance of the evidence for the statement to be admissible. 

a. In deciding preliminary facts per Rule 104(a), the court is not bound by the rules of evidence except for those with respect to privileges.

b. This means the court may consider the statement itself in deciding whether it was made in anticipation of imminent death. Just Bootstrapping here, not bootstrapping plus.
2. Does not necessarily means the person needs to die.

 

a. In deciding if the declarant believed her death was imminent, the court may also consider any other pertinent circumstances as well as other statements made by the declarant at or near the time of the purported dying declaration.

1. The declarant's expression of hope for recovery would undermine the claim that the statement was made under a sense of impending death.

2. Statements that the declarant plans to take action in the future also undermine the "imminent death" assertion.

3. On exam look for something like this where it is clear the person REALLY expects to die. 
 

a. With regard "concern the cause or circumstances" requirement, it will usually be clear whether the statements concern the cause or circumstances surrounding the declarant's supposed impending death; when it is not clear, the court should look at the statement and the surrounding circumstances to determine its context and meaning.

 

i. CA v. FRE
a. In CA, declarant MUST die for CEC 1242 to allow admission of the dying declaration.  It does not matter whether the trial is civil or criminal.
b. Judge typically cannot just use statement without more but can admit it under the state of mind exception (CEC 1251). Can’t use statement unless it can be qualified under some exception. 
 

a. Declaration Against Interest Exception

i. Statutes:

Fed. R. Evid. 804: Exceptions to the Rule Against Hearsay--When the Declarant is Unavailable as a Witness
(b) The Exceptions.  The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:

(3) Statement Against Interest. A statement that:

(A) a reasonable person in the declarant's position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant's proprietary or pecuniary interest or had so great a tendency to invalidate the declarant's claim against someone else or to expose the declarant to civil or criminal liability; and

(B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.

 

i. Notes:

· Four interests under the federal rules.  Defendant's statement must go against one of these interests.

· Pecuniary (money); Proprietary (property); Penal; Civil

 

· The Standard of the Rule

· What matters is not what the declarant thought, but what a reasonable person in the declarant's position would have thought.

· Thus, the proponent must demonstrate that the statements were "so contrary" to certain interests, or had "so great a tendency" to subject the declarant to certain risks "that a reasonable person in the declarant's position would have made only if the person believed it to be true."
· The court, exercising its authority under Rule 104(a), must make this determination on a case by case basis, taking into consideration the circumstances around the statement.
· Gang member confessing in front of gang v. citizen confessing to murder after being read Miranda rights

· If the case is a criminal matter and the statement goes against penal interests, the statement must be supported by corroborating circumstances.

· If a statement is made before someone realizes it goes against their interest than this exception does not apply. 

· The declarant does not need to be a party nor does it matter whose favor the statement is sought to be introduced.

 

· Nature of "Interests" Covered by the Exception

· With regard to statements against penal interest, the drafters added the requirement that the statement would not be admissible unless there were "corroborating circumstances that clearly indicate its trustworthiness"
· Defendant has the burden of producing such evidence, and the prosecution has little incentive to do so.

· However, if the statement is offered by the prosecution, the prosecution is also required to present sufficient corroboration of the statement's trustworthiness.

· If defendant is unable to present sufficient corroboration of the statements' trustworthiness, it will not be admissible.

 

· Issue with Declarations against interest

· When the declarant implicates someone else, the statement is no longer against the declarant's interest.  

· So, you may bring in a portion of the statement, but the part that implicates another.

· A judge can only admit a statement if it is clearly against the declarants interest and to the extent it implicates another, it does not exonerate the declarant.

 

· Comparison to Statement Offered Against a Party
· Statements offered against a party (801d) applies only to statements of parties and applies to any statement of a party, whether against the party's interest or in her favor.

· Statement against interest does not need to be made by a party.

· Personal knowledge requirement is not required for statements offered against a party.  Witness does not need to be unavailable.  Only limitation is that the statement of a party is admissible only when offered against the party.

· Declarations against interest must be made against the interest of the declarant when made, need not be made by a party, and the declarant must be unavailable at the time the statement is introduced into evidence.

· The statement is objectionable under 602 if the declarant does not have personal knowledge

· Never invoke this exception, if this person makes a statement against themselves it is admissible as a party admission, and thus this exception is unnecessary
 

i. CA v. FRE
· California adds a fifth interest that can be violated in CEC 1230

· Object of hatred, ridicule, or social disgrace

 

a. Forfeiture by Wrongdoing

i. Statutes:

Fed. R. Evid. 804.--Exceptions to the Rule Against Hearsay--When the Declarant is Unavailable as a Witness
(b) The Exceptions. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:

(6) Statement Offered Against a Party That Wrongfully Caused the Declarant's Unavailability.
A statement offered against a party that wrongfully caused--or acquiesced in wrongfully causing--the declarant's unavailability as a witness and did so intending the result.

 

C.E.C. § 1350. Unavailable declarant; hearsay rule
(a) In a criminal proceeding charging a serious felony, evidence of a statement made by a declarant is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness, and all of the following are true: 

(1) There is clear and convincing evidence that the declarant's unavailability was knowingly caused by, aided by, or solicited by the party against whom the statement is offered for the purpose of preventing the arrest or prosecution of the party and is the result of the death by homicide or the kidnapping of the declarant. 

(2) There is no evidence that the unavailability of the declarant was caused by, aided by, solicited by, or procured on behalf of, the party who is offering the statement.

 

i. Notes:

· Parties should not be able to manipulate the trial process by wrongfully preventing an individual from testifying by making him unavailable or by acquiescing in such an arrangement undertaken by another person

· If you can show the individual is the one who secured the declarant’s unavailability, then they can’t argue the declarant is unavailable

· Hearsay bar is removed from any statements ever made by a person whom a party has rendered unavailable.

· CEC has a much narrower forfeiture rule:
· The forfeiture rule only applies in a criminal proceeding where the proponent is responsible for the declarant's death by homicide or kidnapping.
 

a. The Residual Exception

i. Statutes:

Fed. R. Evid. 807.--Residual Exception
(a) In General. Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception in Rule 803 or 804.

(1) the statement has equivalent circumstantial guarantees of trustworthiness

(2) it is offered as evidence of a material fact

(3) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts; and

(4) admitting it will best serve the purposes of these rules and the interests of justice.

(b) Notice. The statement is admissible only if, before the trial or hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, including the declarant's name and address so that the party has a fair opportunity to meet it.

 

C.E.C. § 1228. Admissibility of certain out-of-court statements of minors under the age of 12; establishing elements of certain sexually oriented crimes; notice to defendant
 

Notwithstanding any other provision of law, for the purpose of establishing the elements of the crime in order to admit as evidence the confession of a person accused of violating Section 261, 264.1, 285, 286, 288, 288a, 289, or 647a of the Penal Code, a court, in its discretion, may determine that a statement of the complaining witness is not made inadmissible by the hearsay rule if it finds all of the following: 

(a) The statement was made by a minor child under the age of 12, and the contents of the statement were included in a written report of a law enforcement official or an employee of a county welfare department. 

(b) The statement describes the minor child as a victim of sexual abuse. 

(c) The statement was made prior to the defendant's confession. The court shall view with caution the testimony of a person recounting hearsay where there is evidence of personal bias or prejudice. 

(d) There are no circumstances, such as significant inconsistencies between the confession and the statement concerning material facts establishing any element of the crime or the identification of the defendant, that would render the statement unreliable. 

(e) The minor child is found to be unavailable pursuant to paragraph (2) or (3) of subdivision (a) of Section 240 or refuses to testify. 

(f) The confession was memorialized in a trustworthy fashion by a law enforcement official. If the prosecution intends to offer a statement of the complaining witness pursuant to this section, the prosecution shall serve a written notice upon the defendant at least 10 days prior to the hearing or trial at which the prosecution intends to offer the statement. If the statement is offered during trial, the court's determination shall be made out of the presence of the jury. If the statement is found to be admissible pursuant to this section, it shall be admitted out of the presence of the jury and solely for the purpose of determining the admissibility of the confession of the defendant.

 

i. Notes:

· The Judiciary Committee chose to limit the residual exception to "certain exceptional circumstances where evidence is found by a court to have guarantees of trustworthiness equivalent to or exceeding the guarantees reflected by the presently listed exceptions, and to have a high degree of proactiveness and necessity.

 

· As written, the residual exception allows courts to admit a hearsay statement not covered by the other exceptions if admitting that statement will serve "the interests of justice"

 

· When considering whether to admit evidence under the residual exception, a court's decision should be guided by the necessity for and the trustworthiness of the evidence.

 

· Near miss problem: what happens when something would otherwise be admissible under an exception, but one or more of the foundational elements is missing?

· For this class & on the exam, a near miss is NOT an exception under the residual exception rule. If any of the foundational requirements are missing, it’s NOT admissible, even if it seems otherwise reliable. 

 

· Residual exception statute requires notice: advocates are supposed to give notice in advance of trial regarding residual exception evidence. Notice given a day before trial is sufficient if the opponent has adequate time to respond - contradictory to what the legislature intended. On exam, there should be more notice as required by the law.

· No need for witness unavailability

 

· Requirements
1. Reliability: 

a. First, the evidence is admissible if the statement is not specifically covered by a hearsay exception in Rule 803 or 804 and it has equivalent circumstantial guarantees of trustworthiness.

b. The requirement serves as a reminder to the court to inquire into the trustworthiness of the evidence at issue, and to refuse to admit evidence that appears, under the circumstances, to be lacking in trustworthiness.

 

1. Materiality

a. The second requirement is that the statement must be offered as evidence of material fact.

b. The evidence must be offered to prove a fact that is of particular importance to the case.  If so, the requirement is hardly necessary, as it is doubtful that a party will often attempt to jump through the hoops otherwise set up by the residual exception unless the evidence bears on an important issue.

 

1. Probative Value

a. The third requirement is that the evidence must be more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts.

b. It imposes on the proponent the obligation to use reasonable efforts to find other admissible evidence to prove the fact and then to demonstrate why the hearsay in question is more probative than the other evidence.

 

1. Interests of Justice.

a. The fourth requirement is that the proponent must persuade the court that "admitting the evidence will best serve the purposes of the evidence rules and the interests of justice"

 

1. Notice

a. Finally, the residual exception contains a specific notice requirement.

b. Evidence may only be admitted under the rule if the proponent gives the adverse party reasonable notice of the intent to offer the statement and its particulars, including the declarant's name and address, so that the party has a fair opportunity to meet it.

c. Pretrial notice serves the goal of fairness by giving the opponent an opportunity to investigate the statement and the declarant and perhaps to develop evidence to rebut the statement.

 

· CEC does NOT have a residual exception equivalent
· The residual exception, while written to be party neutral, is in practice more successful for the government in prosecuting criminal defendants.

· For purposes of the exam, the exception shouldn't look like a hearsay exception applies.  It should be something not considered by the rules

· CEC 1228 allows for statements by a minor under the age of 12 to come in even though they're hearsay.  No comparable FRE, but statement could come in under residual exception if requirements are met.
 

1. Character Evidence

a. Framework to Analyze Character Evidence
1. What is the evidence

2. What is it offered to prove

3. Is it relevant when offered for that purpose (if not, evidence is inadmissible and the analysis is over)

4. If the evidence is relevant, is it character evidence

5. If the evidence is character evidence:

a. Do the rules permit the use of character evidence for this purpose in this type of case

b. If the character evidence can be used for this purpose, does it prove character through a proper method

c. Has the party offering the evidence complied with any procedural rules regarding its admission (e.g. timing)

6. If the evidence is not character evidence

a. Is it evidence of "other crimes, wrongs or acts" offered to prove a fact other than character?  If so, has the party offering the evidence complied with the rules and standards governing its use for that purpose

b. Is it evidence of habit?  If so, has the party offering the evidence complied with the rules and standards governing its use for that purpose?

c. Is it evidence of similar events?  If so, has the party offering the evidence complied with the rules and standards governing its use for that purpose.

 

a. Character Evidence Defined

Character evidence is evidence concerning the propensity of a person to act in a certain manner that makes a general statement about that person and coneys a moral or ethical judgement.

· Character is a generalized description of one's disposition, or disposition in respect to a general trait, such as honestly, temperance, or peacefulness.

· Big Categories:

1. Reputation--A set of out of court statements, or what the community or employer says about a person.

2. Opinion--statements based on one's experience about another

3. Specific acts--prior acts can be indicative of one's character.

 

· Most evidence is not admissible when it is offered to prove that a person has a characteristic that caused them to act in accordance with that characteristic.  The law wants you to prove the case on the facts, not someone's character.

· Character evidence, though probative of conduct, carries significant danger of unfair prejudice because it tends to focus the jury's attention on the moral or ethical worthiness of the person in question.

 

a. Uses of Character Evidence

· There are three main purposes for which a party may wish to offer evidence of character:

1. To prove character when character itself is an essential element of a charge, claim, or defense (when character is "in issue") 

· Such Evidence is Governed by FRE 405

· So for negligent hire, the character of the driver is an essential element of the Plaintiff’s claim. 

· Libel cases also common to prove the truth of the statement.

· When character is in issue all three forms of character evidence may be introduced

· Admission under this theory is not restricted and evidence may be provided in the form of reputation, opinion, or specific acts per FRE 405(b).

 

1. To prove character as circumstantial evidence of how a person behaved other than as a witness while testifying (circumstantial evidence of out-of-court conduct); and 

1. Classic language “evidence of a person’s character or character traits not admissible to prove that on a particular occasion the person acted in accordance with the character…” FRE 404(a)(1)

2. The law really restricts this type of evidence. Generally speaking, character evidence may not be used to prove a specific action or actions, but this is subject to exceptions. 

3. Under FRE, where this type of evidence is admissible you may use reputation or opinion evidence and you may not use evidence of specific acts. 

4. The rules were specifically amended to make it clear that circumstantial character evidence is only admissible in a criminal prosecution. General rule is no not in a civil case

 

1. To prove character as circumstantial evidence of the truthfulness of a witness (impeachment)

1. As tending to impeach or rehabilitate a witness. 

 

a. Methods of Proving Character

1. Statutes:
Fed. R. Evid. 404 Character Evidence; Crimes, Wrongs, and Other Acts
(a) Character Evidence.
(1) Prohibited Uses. Evidence of a person's character or character traits is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.

(2) Exceptions for a Defendant or Victim in a Criminal Case.  The following exceptions apply in a criminal case:

(A) a defendant may offer evidence of the defendant's pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;

(B) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged crime victim's pertinent trait, and if the evidence is admitted, the prosecutor may:

(i) offer evidence to rebut it; and

(ii) offer evidence of the defendant's same trait; and

(C ) in a homicide case, the prosecutor may offer evidence of the alleged victim's trait of peacefulness to rebut evidence that the victim was the first aggressor.
Exceptions for a Witness. Evidence of a witness' character may be admitted under Rule 607, 608, and 609

 

(b) Crimes, Wrongs, or Other Acts
(1) Prohibited Uses. Evidence of a crime or other act is not admissible to prove a person's character in order to show that on a particular occasion the person acted in accordance with the character.

(2) Permitted Uses; Notice. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.  On request by a defendant in a criminal case, the prosecutor must:

(A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and

(B) do so before trial--or during the trial if the court, for good cause, excuses lack of pretrial notice.

 

Fed. R. Evid. 405: Methods of Proving Character
(a) By Reputation or Opinion. When evidence of a person's character or character trait is admissible, it may be proved by testimony about the person's reputation or by testimony in the form of any opinion.  On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person's conduct.
(b) By Specific Instances of Conduct. When a person's character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person's conduct.

 

C.E.C. § 1100. Manner of proof of character
Except as otherwise provided by statute, any otherwise admissible evidence (including evidence in the form of an opinion, evidence of reputation, and evidence of specific instances of such person's conduct) is admissible to prove a person's character or a trait of his character.

 

C.E.C. § 1101. Evidence of character to prove conduct
(a) Except as provided in this section and in Sections 1102, 1103, 1108, and 1109, evidence of a person's character or a trait of his or her character (whether in the form of an opinion, evidence of reputation, or evidence of specific instances of his or her conduct) is inadmissible when offered to prove his or her conduct on a specified occasion.

 

(b) Nothing in this section prohibits the admission of evidence that a person committed a crime, civil wrong, or other act when relevant to prove some fact (such as motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident, or whether a defendant in a prosecution for an unlawful sexual act or attempted unlawful sexual act did not reasonably and in good faith believe that the victim consented) other than his or her disposition to commit such an act.

 

(c) Nothing in this section affects the admissibility of evidence offered to support or attack the credibility of a witness.

 

C.E.C. § 1102. Opinion and reputation evidence of character of criminal defendant to prove conduct
In a criminal action, evidence of the defendant's character or a trait of his character in the form of an opinion or evidence of his reputation is not made inadmissible by Section 1101 if such evidence is:

(a) Offered by the defendant to prove his conduct in conformity with such character or trait of character. 

(b) Offered by the prosecution to rebut evidence adduced by the defendant under subdivision (a).

 

C.E.C. § 1103. Character evidence of crime victim to prove conduct; evidence of defendant's character or trait for violence; evidence of manner of dress of victim; evidence of complaining witness' sexual conduct
(a) In a criminal action, evidence of the character or a trait of character (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime for which the defendant is being prosecuted is not made inadmissible by Section 1101 if the evidence is: 
(1) Offered by the defendant to prove conduct of the victim in conformity with the character or trait of character. 
(2) Offered by the prosecution to rebut evidence adduced by the defendant under paragraph (1).

 

(b) In a criminal action, evidence of the defendant's character for violence or trait of character for violence (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) is not made inadmissible by Section 1101 if the evidence is offered by the prosecution to prove conduct of the defendant in conformity with the character or trait of character and is offered after evidence that the victim had a character for violence or a trait of character tending to show violence has been adduced by the defendant under paragraph (1) of subdivision (a).

 

C.E.C. § 1104. Character trait for care or skill
Except as provided in Sections 1102 and 1103, evidence of a trait of a person's character with respect to care or skill is inadmissible to prove the quality of his conduct on a specified occasion.

 

1. Proving Character

1. A person's character may not be proven directly.
2. Character evidence is not admissible in a civil case except for the sexual assault/child molestation statutes.
 

· There are three methods of proving character:
1. Evidence of reputation
1. Everyone knows he is a reckless driver
2. Testimony about reputation among a person's associates or in the community concerning a person's character is hearsay.  If a party wishes to have a witness testify to a person's reputation for having a particular character trait, the party must demonstrate that the witness has sufficient knowledge of the person's community reputation; reputation among a small circle of people is usually not sufficient.

3. The witness may not testify to a person's reputation unless the witness has been part of the community in question long enough to have gained sufficient exposure to what people in the community think about the person.

4. Reputational evidence is an aggregation of a bunch of out of court statements and thus it is hearsay and admissible under an exception to a rule against hearsay related to character evidence.

 

1. Opinion
1. I would not trust him as far as I can throw him
Opinion evidence generally consists of the testimony of someone who knows the person's character well enough to assert an opinion about it.  

Rule 701 governs the admissibility of lay opinion, which is the type of opinion testimony most commonly offered to prove character. Rule 701 requires that lay opinion must be rationally based on perception.  

Thus, one who knows a person well and for a long period of time is likely to have a sufficient basis for testifying about the person's honesty, peacefulness, and other traits that would have manifested themselves in daily life.

A person who works closely with another is likely to have a sufficient basis for testifying about her character for care in her work, her character for promptness, and perhaps other things.

Absent unusual circumstances at work, however, such a witness is unlikely to have gained sufficient insight into the person's character for peacefulness to be permitted to testify about that character trait.

Usually the witness may not explain the basis for an opinion by referring to specific instances of the person's conduct.

It is also possible to offer expert's opinion on a person's character

As set forth in Rule 703, the expert's opinion must be based on data that "experts in the particular field would reasonably rely on...in forming an opinion on the subject."

Further, rule 702 provides that the expert's opinion must be reliable in the sense that it is grounded in valid science.

 

1. Specific instances of conduct
1. He partied with his mistress in a box over his wife's box at the opera
When this type of evidence is permitted, the witness will be asked to relate specific instances of conduct that demonstrate a particular trait.

The drafters of the Federal Rules recognized that this form of character evidence is the "most convincing".  However, it takes longer to prove, and, particularly when the evidence is of a bad character trait, it can carry with it a high risk of unfair prejudice.

Thus, the rules for this type of evidence are far more restrictive about admitting evidence of specific instances of conduct than they are about evidence of reputation or opinion.

 

· Criminal Cases - Rule 404(b)
· The prosecution as a general matter cannot put on evidence of the D’s character as part of its case in chief. Same in CEC 
· Exception: If "character is in issue", prosecution can introduce evidence of opinion, reputation, or specific instances

· Ex. Worker injures a plaintiff.  Plaintiff seeks to establish employer was negligent to entrust worker with certain character traits.  Evidence would be allowed to establish such traits.

 

· If D does not offer evidence regarding his or her character, then prosecution still cannot offer it

 

· If D offers evidence of D's character, the evidence must be reputational or opinion evidence and relate to the charge (must be pertinent character traits). No specific instances.

· Once D offers evidence of D's character, prosecution can INTRODUCE EVIDENCE by opinion and reputation.  Prosecution can ALSO IMPEACH D's evidence using opinion, reputational, or specific instances. Prosecution is limited to the characteristics introduced by D.

· Thus, prosecution can ask questions about specific acts, but cannot introduce evidence to support these questions.  Thus, prosecutors are required to "take the witness' answer" in response to questions about specific acts.

· On redirect, D can offer reputational, opinion. (no specific instances because it's not cross and you don't impeach your own witness)

 

· If D offers evidence of V’s character trait then prosecution can offer evidence (1) of D’s same trait or (2) to rebut D evidence. 

· In a homicide case, prosecution will also be entitled to introduce evidence of victim's peacefulness if defendant states victim was first aggressor.

 

· If a civil case is criminal in nature (OJ civil charge example), these rules in 404(b) do not apply.

 

· Testimony that a defendant is generally law-abiding may be treated as pertinent to any criminal charge

 

1. CEC v. FRE

1. CA opinions state that you cannot ask a witness "did you know _____" when interrogating a witness about character.  Counsel needs to ask "have you heard".
2. Per CEC 1103(b), in a criminal case, prosecution can only attack the DEFENDANT's violent character traits.
1. Prosecution can rebut evidence presented by defendant regarding victim's character, but CEC prevents evidence of non-violent traits presented against D.
2. Alternatively, FRE allows prosecution to present evidence of all character traits of D after the issue is raised by defendant.
a. Ex. Case where victim claims D stole diamond ring.  D offers evidence that victim has character for dishonesty.  Prosecution would not be allowed to show that DEFENDANT is dishonest as well.

1. Prosecution could show that VICTIM is not dishonest, but cannot show D is dishonest.

b. Ex. Case where victim claims D assaulted victim.  D claims self-defense and offers into evidence VICTIM has violent character.  Prosecution WOULD be allowed to show that DEFENDANT also has violent character because the trait at issue involves violence. 

c. Prosecution could also rebut that VICTIM is not violent.

3. In CA, you can introduce specific acts evidence against the prosecution to show that the victim was the first aggressor.

 

a. Homicide Cases

1. Additional Exceptions to the Exclusion of Character Evidence to Prove Conduct; Special Rule for Homicide Prosecutions
· Rule 404(a)(2) contains a special provision that applies only in homicide prosecutions in which the defendant claims that the alleged victim was the "first aggressor".  

· In those cases, the prosecution may offer evidence of the victim's character for peacefulness to rebut any evidence offered by the defendant to prove that the victim was the first aggressor

· In other words, in such cases there are two keys that can open the door to prosecution evidence of the victim's character: defense of victim's character and defense evidence that the victim attacked first.

· Once such testimony is offered the prosecution may rebut the defendant's claim with evidence of the victim's peaceful character.

· This is the only instance in Rule 404(a)(1) and (2) in which the prosecution may be the first party to offer evidence of a person's character when the purpose is to prove that person's conduct.

· In every other situation, the prosecution is forbidden to offer character evidence unless and until the defendant has "opened the door" by offering evidence on her own behalf about that person's character.

· The defendant may preclude any character evidence to prove a person's conduct simply by not offering any such evidence herself.

 

a. Criminal Sexual Assault and Child Molestation Cases

1. Statutes:

Fed. R. Evid. 413: Similar Crimes in Sexual Assault Cases
(a) Permitted Uses. In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault.  The evidence may be considered on any matter to which it is relevant.
(b) Disclosure. If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witness' statements or a summary of the expected testimony.  The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.

(c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.

(d) Defines the offense of sexual assault

 

Fed. R. Evid. 414: Similar Crimes in Child Molestation Cases
Rule is identical to Rule 413 except substituting definitions of child and offense of child molestation in appropriate places.

 

C.E.C. § 1108. Evidence of another sexual offense by defendant; disclosure; construction of section
(a) In a criminal action in which the defendant is accused of a sexual offense, evidence of the defendant's commission of another sexual offense or offenses is not made inadmissible by Section 1101, if the evidence is not inadmissible pursuant to Section 352. 

(b) In an action in which evidence is to be offered under this section, the people shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered in compliance with the provisions of Section 1054.7 of the Penal Code. 

(c) This section shall not be construed to limit the admission or consideration of evidence under any other section of this code. 

(d) This section defines "Sexual offense" broadly to include the acts listed below,  deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person, an attempt or conspiracy to engage in conduct described in this paragraph. 

(2) "Consent" shall have the same meaning as provided in Section 261.6 of the Penal Code, except that it does not include consent which is legally ineffective because of the age, mental disorder, or developmental or physical disability of the victim.

 

C.E.C. § 1109. Evidence of defendant's other acts of domestic violence (a)(1) 
(a)(1)Except as provided in subdivision (e) or (f), in a criminal action in which the defendant is accused of an offense involving domestic violence, evidence of the defendant's commission of other domestic violence is not made inadmissible by Section 1101 if the evidence is not inadmissible pursuant to Section 352.

(2) Except as provided in subdivision (e) or (f), in a criminal action in which the defendant is accused of an offense involving abuse of an elder or dependent person, evidence of the defendant's commission of other abuse of an elder or dependent person is not made inadmissible by Section 1101 if the evidence is not inadmissible pursuant to Section 352.

(3) Except as provided in subdivision (e) or (f) and subject to a hearing conducted pursuant to Section 352, which shall include consideration of any corroboration and remoteness in time, in a criminal action in which the defendant is accused of an offense involving child abuse, evidence of the defendant's commission of child abuse is not made inadmissible by Section 1101 if the evidence is not inadmissible pursuant to Section 352. Nothing in this paragraph prohibits or limits the admission of evidence pursuant to subdivision (b) of Section 1101.

(b) In an action in which evidence is to be offered under this section, the people shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, in compliance with the provisions of Section 1054. 7 of the Penal Code.

(c) This section shall not be construed to limit or preclude the admission or consideration of evidence under any other statute or case law.

(d) As used in this section:

(1) “Abuse of an elder or dependent person” means physical or sexual abuse, neglect, financial abuse, abandonment, isolation, abduction, or other treatment that results in physical harm, pain, or mental suffering, the deprivation of care by a caregiver, or other deprivation by a custodian or provider of goods or services that are necessary to avoid physical harm or mental suffering.

(2) “Child abuse” means an act proscribed by Section 273d of the Penal Code.

(3) “Domestic violence” has the meaning set forth in Section 13700 of the Penal Code. Subject to a hearing conducted pursuant to Section 352, which shall include consideration of any corroboration and remoteness in time, “domestic violence” has the further meaning as set forth in Section 6211 of the Family Code, if the act occurred no more than five years before the charged offense.

(e) Evidence of acts occurring more than 10 years before the charged offense is inadmissible under this section, unless the court determines that the admission of this evidence is in the interest of justice.

(f) Evidence of the findings and determinations of administrative agencies regulating the conduct of health facilities licensed under Section 1250 of the Health and Safety Code is inadmissible under this section.

 

1. Notes:

1. This is an exception to the general character evidence rule: Evidence of past sexual assaults may be used in a criminal trial to convince the jury that defendant acted in accordance with that character trait.

2. Evidence will be limited to specific instances

 

1. (d) Definition of Sexual Assault – defined very broadly. Sexual assault means a crime involving: 
a. Any conduct prohibited by statute
b. Contact, without consent, between any part of the D’s body – or an object and another person’s genitals or anus; 
c. Contact, without consent between the defendant’s genitals or anus and any part of another person’s body. 
 

1. In cases prosecuting a defendant for sexual assault, the prosecution will be permitted to prove certain instances of Defendant's past sexual conduct, but defendant will not be permitted to respond with evidence of Victim's conduct (i.e. consent in prior cases)

a. No slut shaming

 

1. Notice that this evidence will be presented must be made to the defendant prior to a criminal trial.

a. Williams says that the 15 day rule doesn't need to be satisfied as long as defendant learns in time
b. CEC and FRE require notice
 

1. The proponent of this type of proof under 413-415 requires that the proponent introduce specific instances of conduct, rather than reputation or opinion evidence.
a. A criminal defendant would be entitled to respond to evidence of his/her past acts with reputation or opinion evidence under Rule 404(a)(2)(A)
 

1. CEC v. FRE

1. CEC and FRE align on evidence of past sexual assault in a criminal trial. 
a. FRE 413 = CEC 1108
2. CEC and FRE align on evidence of past child abuse/molestation character evidence in a criminal trial

a. FRE 414 = CEC 1109(a)(3)

3. CEC also expands the FRE rule and allows evidence prior (1) domestic violence; and (2) elder abuse to be admitted in a criminal trial as character evidence.

4. FRE and CEC states that the court should balance whether probative value is substantially outweighed by dangers of unfair prejudice.  

 

a. Civil Sexual Assault and Child Molestation Cases

1. Statutes:

Fed. R. Evid. 415: Similar Acts in Civil Cases Involving Sexual Assault or Child Molestation
(a) Permitted Uses. In a civil case involving a claim for relief based on a party's alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or act of child molestation.  The evidence may be considered as provided in Rules 413 and 414.

(b) Disclosure. If a party intends to offer this evidence, the party must disclose it to the party against who it will be offered, including witnesses' statements or a summary of the expected testimony.  The party must do so at least 15 days before trial or at a later time that the court allows for good cause.

(c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.

 

1. Notes:

1. FRE have a provision that allow evidence of prior sexual assault and child molestation to be admitted as evidence in a civil trial to prove defendant acted in accordance with that character trait.
2. Notice must be provided to the defendant before trial--15 days per statute.
3. Defendant can bring in specific acts evidence and extrinsic evidence to rebut the claims.  Defendant just cant introduce evidence of victim's character.
4. There is no comparable provision in the CEC.
 

a. Evidence of an Alleged Crime Victim's Character (rape-shield statutes)

1. Statutes:

Fed. R. Evid. 412: Sex Offense Cases: The Victim's Sexual Behavior or Predisposition
(a) Prohibited Uses. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:

(1) evidence offered to prove that a victim engaged in other sexual behavior

(2) evidence offered to prove a victim's sexual predisposition

(b) Exceptions.
(1) Criminal Cases. The court may admit the following evidence in a criminal case:

(A) evidence of specific instances of a victim's sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence;

(B) evidence of specific instances of a victim's sexual behavior toward the defendant, if offered by the prosecutor or if offered by the defendant to prove consent

(C) evidence whose exclusion would violate the defendant's constitutional rights.

(2) Civil Cases. In a civil case, the court may admit evidence offered to prove a victim's sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.  The court may admit evidence of a victim's reputation only if the victim has placed it into controversy.

(c ) Procedure to Determine Admissibility
(1) Motion. If a party intends to offer evidence under Rule 412(b), the party must:

(A) file a motion that specifically describes the evidence and states the purpose for which it is to be offered; 

(B) do so at least 14 days before trial unless the court, for good cause, sets a different time

(C) serve the motion on all parties; and 

(D) notify the victim or, when appropriate, the victim's guardian or representative

(s) Hearing. Before admitting evidence under this rule, the court must conduct an in-camera hearing and give the victim and parties a right to attend and be heard.  Unless the court order otherwise, the motion, related materials, and the record of the hearing must be and remained sealed.

(d) Definition of "Victim". In this rule, "victim" includes an alleged victim

 

C.E.C § 1103. Character evidence of crime victim to prove conduct; evidence of defendant's character or trait for violence; evidence of manner of dress of victim; evidence of complaining witness' sexual conduct
(a) In a criminal action, evidence of the character or a trait of character (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime for which the defendant is being prosecuted is not made inadmissible by Section 1101 if the evidence is: 

(1) Offered by the defendant to prove conduct of the victim in conformity with the character or trait of character. 

(2) Offered by the prosecution to rebut evidence adduced by the defendant under paragraph (1).

 

(c)(1) Notwithstanding any other provision of this code to the contrary...opinion evidence, reputation evidence, and evidence of specific instances of the complaining witness' sexual conduct, or any of that evidence, is not admissible by the defendant in order to prove consent by the complaining witness. 

 

(2) Notwithstanding paragraph (3), evidence of the manner in which the victim was dressed at the time of the commission of the offense shall not be admissible when offered by either party on the issue of consent in any prosecution for an offense specified in paragraph (1), unless the evidence is determined by the court to be relevant and admissible in the interests of justice. The proponent of the evidence shall make an offer of proof outside the hearing of the jury. The court shall then make its determination and at that time, state the reasons for its ruling on the record. For the purposes of this paragraph, "manner of dress" does not include the condition of the victim's clothing before, during, or after the commission of the offense. 

 

(3) Paragraph (1) shall not be applicable to evidence of the complaining witness' sexual conduct with the defendant. 

 

(4) If the prosecutor introduces evidence, including testimony of a witness, or the complaining witness as a witness gives testimony, and that evidence or testimony relates to the complaining witness' sexual conduct, the defendant may cross-examine the witness who gives the testimony and offer relevant evidence limited specifically to the rebuttal of the evidence introduced by the prosecutor or given by the complaining witness.
 

(5) Nothing in this subdivision shall be construed to make inadmissible any evidence offered to attack the credibility of the complaining witness as provided in Section 782. 

 

(6) As used in this section, "complaining witness" means the alleged victim of the crime charged, the prosecution of which is subject to this subdivision.

 

C.E.C. § 1106. Sexual harassment, sexual assault, or sexual battery cases; opinion or reputation evidence of plaintiff's sexual conduct; inadmissibility; exception; cross-examination
(a) In any civil action alleging conduct which constitutes sexual harassment, sexual assault, or sexual battery, opinion evidence, reputation evidence, and evidence of specific instances of plaintiff's sexual conduct, or any of such evidence, is not admissible by the defendant in order to prove consent by the plaintiff or the absence of injury to the plaintiff, unless the injury alleged by the plaintiff is in the nature of loss of consortium. 
 

(b) Subdivision (a) shall not be applicable to evidence of the plaintiff's sexual conduct with the alleged perpetrator. 

 

(c) If the plaintiff introduces evidence, including testimony of a witness, or the plaintiff as a witness gives testimony, and the evidence or testimony relates to the plaintiff's sexual conduct, the defendant may cross-examine the witness who gives the testimony and offer relevant evidence limited specifically to the rebuttal of the evidence introduced by the plaintiff or given by the plaintiff. 

 

(d) Nothing in this section shall be construed to make inadmissible any evidence offered to attack the credibility of the plaintiff as provided in Section 783.

 

1. Notes:

1. In a criminal or civil proceeding involving sexual misconduct, evidence that the alleged victim engaged in other sexual behavior is generally inadmissible

 

1. Also inadmissible is other evidence of the alleged victim's sexual predisposition, which is a way of referring to the character trait defense counsel would like to attack.

 

1. Exceptions to General Rule Above:

a. In criminal cases, evidence of victim's sexual behavior or predisposition is admissible if:

a. Evidence of specific instances of the victim's sexual behavior is admissible to prove that someone other than the defendant was the source of semen, injury, or other physical evidence

b. Evidence of the victim's sexual behavior with the accused is admissible at the behest of the defendant if offered to prove consent, or at least the behest of the prosecution to prove other things

c. Otherwise prohibited evidence is admissible if its exclusion would violate the defendant's constitutional rights.

 

a. In civil cases: 

a. Evidence of the victim's sexual behavior or predisposition is admissible if:

b. Not excluded by any other rules

c. If its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.

 

· This is the reverse of Rule 403 and places a heavy burden on the proponent to demonstrate that the court should admit the evidence.  

· Further, in a civil case, evidence of the victim's reputation is only admissible if the victim placed her reputation "in controversy"

· Analyze what the past sexual acts are attempting to show--if the evidence supports motive, then it does not run afoul with the rape-shield statutes.

 

1. When using evidence of prior sexual acts to prove consent, the court may not allow the evidence if:

a. There is a history of abuse between the two persons

b. Situations changed and the parties are no longer in a relationship

c. If the length of time between the intercourse and the trial is significant, probative value is low and judge can reject.

 

1. CEC v. FRE

a. CEC and FRE says that you can use evidence of victim and defendant's relationship to prove consent.

b. CEC says you can't use evidence of how the defendant was dressed to prove consent.

a. FRE has no similar provision

c. CEC says that in civil and criminal trials, if prosecution presents evidence relating to plaintiff's sexual conduct, defendant can cross the witness and offer relevant evidence specifically limited to the rebuttal of the evidence introduced by prosecution.

a. No similar provision in FRE.

d. CEC doesn't allow evidence to be entered in a civil trial unless prosecution brings it up.  Different than FRE which uses a balancing test

 

a. Additional Exceptions to the Exclusion of Character Evidence to Prove Conduct; Special rule for Homicide Prosecution
1. When can trait of Peacefulness come in?
1. In a homicide case, evidence of the peacefulness trait is allowed to come in by prosecution after defendant introduces evidence that victim was aggressor
 

1. In Homicide prosecutions, California allows defendant to introduce reputation, opinion, and specific instance evidence by defendant and prosecution can respond with the same.

1. Under FRE?

 

a. Crimes or Other Acts

1. Statutes:

Fed. R. Evid. 404(B): Crimes or Other Acts
(b) Crimes, Wrongs, or Other Acts
(1) Prohibited Uses. Evidence of a crime or other act is not admissible to prove a person's character in order to show that on a particular occasion the person acted in accordance with the character.

(2) Permitted Uses; Notice. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.  On request by a defendant in a criminal case, the prosecutor must:

(A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and

(B) do so before trial--or during the trial if the court, for good cause, excuses lack of pretrial notice.

 

C.E.C. § 1101. Evidence of character to prove conduct 
(b) Nothing in this section prohibits the admission of evidence that a person committed a crime, civil wrong, or other act when relevant to prove some fact (such as motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident, or whether a defendant in a prosecution for an unlawful sexual act or attempted unlawful sexual act did not reasonably and in good faith believe that the victim consented) other than his or her disposition to commit such an act.

 

1. Notes:

1. Definition of Crime or Other Act: 

a. Any act qualifies as evidence that goes to show something other than circumstantial evidence.

a. Having a key qualifies

b. Being in a gang qualifies.

c. It doesn't matter if the party was acquitted in a prior act, that still qualifies.

d. Very broad rule here.

 

a. Nothing in Rule 404(b) requires that the uncharged misconduct evidence consist of acts committed before the act at issue in the case.  The only limitation of course is relevance.

a. However, in a case where the other act is going to show knowledge (100 bill example), the act should be before the alleged crime to be relevant.

b. Even if a defendant has been acquitted of past charged crimes, evidence of a possible connection with those crimes could be used against him or her in a new case.

 

a. The uncharged misconduct must bear some similarity to the conduct directly at issue in the case.

a. Modus Operandi theory is that because of the unusual way a crime occurs, it is likely that the same person committed the crime.

1. The prosecution must argue that the circumstances of the charged and uncharged acts are so similar as to represent a sort of fingerprint of the perpetrator.

2. To permit modus operandi inferences, the similarities between  the charged and uncharged conduct must relate to something unique, such as the use of a distinctive knife.

3. If it’s sufficiently unique to the person, 1 instance is enough to adequately identify the person; don’t need multiple instances if it’s sufficiently unique to the identity of the person. 

1. Using the evidence as tending to identify the person as the person who did the act. 

2. The more time that passes, the less value the evidence has b/c of chance or potential copycats. 

3. This type of evidence can be offered during a prosecution’s case in chief. 

 

1. Whenever a party offers uncharged misconduct evidence, the proponent must specify not only the general theory, but also the ultimate purpose for which the evidence is offered.  Only after the party has revealed both matters may the court properly determine the admissibility of the evidence.

 

1. For exam, uncharged conduct will be used to provide evidence of motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident
 

1. Under the second sentence of Rule 404(b), evidence of crimes or other acts is inadmissible only if its relevance requires an inference of character at any point in the chain of inferences leading from the evidence to the conclusion sought to be proved.

· If the evidence is relevant through any chain of inferences that does not include the actor's character, it is potentially admissible.

· It is potentially admissible because like most evidence rules, the rule permitting evidence of crimes or other acts is not a rule of automatic admission.  The court must also decide, for example, whether a limiting instruction sufficiently protects Defendant from unfair prejudice.

 

1. Doctrine of Chances:

1. Under the doctrine of chances, an accused's similar uncharged misconduct can be relevant in this context to prove one element of the charged offense, that is, the actus reus

a. Doctrine of Chances is not an appropriate theory to admit evidence.

b. Do not confuse this with modus operandi though.

c. If the acts are truly unique that make them specific, then its admissible under modus operandi.  Usual conduct is not admissible under the modus operandi rule.

d. Rather, a proper use of the idea is that repeated instances of misconduct show absence of accident. 
 

1. Four-step inquiry when determining the admissibility of uncharged misconduct evidence.

1. First, the evidence must be offered for a "proper purpose"

a. If the relevance of the evidence depends on an inference to the actor's character, such evidence is inadmissible.

b. The party seeking admission of the evidence under 404(b) bears the burden of expressing the precise purpose for which it is offered, and if necessary, demonstrating why the evidence does not violate the character rule.

 

1. Second, the evidence must be relevant to prove the Rule 404(b) fact in question.

a. The evidence would not be admissible however if the fact sought to be proved with the uncharged misconduct evidence is not one of consequence to the determination of the action.

 

1. Third, the probative value of the evidence must not be substantially outweighed by the danger of unfair prejudice or other concerns under Rule 403.

a. The court must determine whether the probative value of the evidence for its legitimate purpose is sufficiently great so as not to be outweighed by any of these dangers.

 

1. Fourth, pursuant to Rule 105, the court must issue a limiting instruction if a party requests it to do so, and may issue an instruction even in the absence of a request.  

a. The instruction must inform the jury of the proper use of the evidence and the court should set forth its instruction in clear and understandable language.

 

1. Information about acts and other crimes can be presented in any form its proponent chooses.

1. The special restrictions that on style of proof that apply to character evidence have no force in a situation where evidence about a person's past conduct is introduced to support inferences about a topic other than the person's character.

 

1. FRE has a notice requirement here if other acts evidence will be used.

2. Evidence of crimes and other acts may be proven by reputation, opinion, or specific acts evidence.

 

1. CEC v. FRE

1. CEC has no notice requirement like the FRE.

2. What is the level of proof required for other acts evidence to be admitted if the evidence is disputed.

1. Federal: Reasonably jury can find

2. California: MLTN - preponderance of the evidence

 

1. Evidence of Habit and Similar Events

a. Statutes:

Fed. R. Evid. 406. Habit; Routine Practice
Evidence of a person's habit or an organization's routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice.  The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.

 

C.E.C. § 1105. Habit or custom to prove specific behavior
Any otherwise admissible evidence of habit or custom is admissible to prove conduct on a specified occasion in conformity with the habit or custom.

 

a. Habit Evidence Notes:

1. Rule 406 treats habit as generally admissible.

 

1. Habit evidence is character evidence, but if it is regular and specific enough, it kind of evolves out of character evidence into habit evidence
 

1. There are no limits on the types of evidence that may be offered to prove habit, though one would expect that in most cases, the evidence consists of first-hand testimony that the person "always" or "almost always" engages in certain specific conduct in a specific situation.

1. Evidence that a person did so only a modest number of occasions generally would not be sufficient to prove the existence of a habit.

1. Five to six occurrences to be acceptable as habit evidence.  But there is no specific number.

2. Habit evidence is pretty specific.  Not a generalization.

a. He always drives fast is insufficient.

2. Specific act evidence is the preferred way of introducing the evidence.

 

1. The court retains its authority under Rule 403 to exclude the evidence when necessary to avoid unfair prejudice, waste of time, or other dangers.

 

1. To qualify as habit under Rule 406, behavior does not need to be automatic--behavior engaged in without conscious thought.

1. The key to admissibility is not the absence of consciousness (though the more unconscious the behavior, the more likely the person did it on a particular occasion)

2. Instead ,the key is the existence of evidence supporting a conclusion of the virtually invariable conduct of the person--a repeated, specific response concerning a sufficient number of instances of the same specific behavior to persuade a court that it rises to the level of habit.

 

1. Habit evidence also encompasses "organization's routine practice"

1. Example includes a store's routine of providing a specific receipt to each customer.  This would most likely be admissible to prove that the store issued a receipt on a particular occasion.

 

1. Evidence is highly probative if the evidence shows the habit of an individual as tending to prove the person acted in accordance with the habit in the case before the court.

 

1. Evidence of habit may be proven by reputation, opinion, or specific acts.

1. Be careful though to identify the evidence as habit first, and then analyze the way in which it can be proved.  Don't rule out admission of evidence solely because its specific instances evidence because such specific instances evidence of habit IS admissible.

 

1. CA and Federal rules align for habit evidence. For both civil and criminal cases.

 

a. Similar Events Notes:

1. There is no rule specific to similar happenings evidence.  

1. The admissibility of such evidence is determined by analyzing relevance and probative value.  The probative value of similar happenings evidence, and even its relevance, will depend on proof that the events took place under the same or closely similar circumstances.

 

1. If you have enough evidence to show that the circumstances are similar, the evidence is admissible subject to an unfair prejudice objection.

1. Standard is the same for CA and federal.

2. Factors to analyze are weather, time of day, etc.
3. Incumbent on the defendant to show that the events are different in some way to support a relevance objection.
 

1. A type of similar events evidence is Safety History Evidence and such evidence is admissible.

1. Ex. Defendant in negligence case wishes to show that thousands of people walk across the same sidewalk and no injuries occurred.

 

1. If discretion is involved in the decision, then it is less likely that the evidence will qualify as similar events or habit evidence.

 

1. Judge has to do two things

1. Determine whether the evidence will distract from the main issues in the case

2. Is the judge confident that the jury will disregard the evidence if the happenings are not sufficiently similar.

 

1. Exclusions of Other Relevant Evidence for Reasons of Policy

a. Subsequent Remedial Measures

1. Statutes:

Fed. R. Evid. 407: Subsequent Remedial Measures
When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:

· Negligence

· Culpable conduct

· A defect in a product or its design; or

· A need for a warning or instruction

But the court may admit this evidence for another purpose, such as impeachment, or--if disputed--proving ownership, control, or the feasibility of precautionary measures.

 

C.E.C. § 1151. Subsequent remedial conduct
When, after the occurrence of an event, remedial or precautionary measures are taken, which, if taken previously, would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event.

 

1. Notes:

· Rule 407 refers to subsequent remedial measures as measures that, if taken before the accident, would have made the accident less likely to occur.

· Whatever the conduct at issue, the common element is that, had the party taken that measure before the accident at issue, the accident would have been less likely to occur.

· If remedial measures are carried out by someone other than the defendant, then this rule does not apply.

· Ex. CHP cuts trees after accident between train and victim.   Victim sues plaintiff and seeks to introduce evidence of CHP activity to prove intersection was unsafe.

· The language of Rule 407 shows that the time of injury is what counts, not the time of manufacture or sale of the product.

· If the change had been made after the injury, evidence of the change would have to be excluded, because the plaintiff was seeking to introduce evidence of subsequent remedial measures.

· If the change was made prior to the injury, such evidence can be admitted for any purpose.

 

· The subsequent remedial measures rule is not a categorial rule of exclusion:

· It applies only when the evidence is offered to show negligence, culpable conduct, or product defect, and then, only when its relevance depends on an inference that the remedial measure stands as the actor's implied recognition of fault or that the product is defective.
· Products liability: Ford had a 16-passenger van, that had a tendency to roll over on curves at a certain speed. Ford changed the design of the van after the accident and that evidence was inadmissible to show negligence or culpability.

 

· The language of the rule makes clear that the remedial measure must have been taken after the event that gave rise to the action.

 

· Admissibility to Prove Feasibility of Precautionary Measures
· Rule 407 allows a party to introduce subsequent remedial measures to prove "feasibility of precautionary measures" if the issue is in controversy.

· Where defendant makes the bold claim that it was not feasible or possible to avoid the problem, the rule permits plaintiff to present evidence that after the accident, defendant took subsequent remedial measures to fix the problem allegedly not feasible.

· If defendant claims that it is not impossible to remediate the issue, but asserts that doing so would be so costly such that it is impractical, this argument certainly challenges the feasibility of the alternate design, and the rule would permit plaintiff to offer evidence of the subsequent change.

· Alternatively, if the defendant stated no changes were made because there were other risks that would result if the change were made, the court may view that as a feasibility claim but it can go both ways.

· Defendant can say the design was "excellent" or "good" and this doesn't imply alternative designs were not feasible.

· Distinguish feasibility with a defendant who "weighs the risks and rewards" of a situation and chooses.

· In these cases, the defendant is not saying the method they took was the safest way.

· If the landlord says “Oh the stairs were perfectly safe” evidence of change in stairs will come in. But if landlord is saying “oh I didn’t change the stairs because I weighed the options and it didn’t make sense” then evidence of change in stairs after will not come in.

 

· Admissibility to Impeach
· Rule 407 permits a party to offer evidence of subsequent remedial measures to impeach the credibility of a witness.

· Unless the court is persuaded that the jury will misuse the evidence to infer negligence and that such a result substantially outweighs its legitimate probative value for impeachment, the court will admit the evidence along with a limiting instruction informing the jury of the proper use of the evidence.

· To impeach a witness on cross-examination regarding subsequent remedial measures, the evidence/situation must arise on direct.  If the question issue arises on cross, then it is insufficient to offer for impeachment.  

· Can't bring up the issue on cross to solely impeach.

· Information about subsequent repairs would be admissible to show that the defendant owned or controlled the thing or the place that was involved in the accident

 

1. Distinction between Federal & CA Statutes

· California declines to extend the subsequent remedial measures rule to product liability cases.  Thus, big companies are not protected from product liability or failure to warn.

· Unlike the Federal Rules, this jurisdiction permits the admission of remedial measures in product liabilities cases to prove fault.

 

· Unlike the Federal Rule, CA does not statutorily state there are exceptions, but there is one--impeachment. That is it.
 

a. Compromise and Payment of Medical and Similar Expenses

1. Statutes

Fed. R. Evid. 408: Compromise Offers and Negotiations
(a) Prohibited Uses. Evidence of the following is not admissible--on behalf of any party--either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:
(1) furnishing, promising, or offering--or accepting, promising to accept, or offering to accept--a valuable consideration in compromising or attempting to compromise the claim; and

(2) conduct or a statement made during compromise negotiations about the claim--except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority

(b) Exceptions. The court may admit this evidence for another purpose, such as proving a witness' bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

 

Fed. R. Evid. 409. Offers to Pay Medial and Similar Expenses
Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.

 

C.E.C. § 1152. Offers to compromise
(a) Evidence that a person has, in compromise or from humanitarian motives, furnished or offered or promised to furnish money or any other thing, act, or service to another who has sustained or will sustain or claims that he or she has sustained or will sustain loss or damage, as well as any conduct or statements made in negotiation thereof, is inadmissible to prove his or her liability for the loss or damage or any part of it. 

(b) In the event that evidence of an offer to compromise is admitted in an action for breach of the covenant of good faith and fair dealing or violation of subdivision (h) of Section 790.03 of the Insurance Code, then at the request of the party against whom the evidence is admitted, or at the request of the party who made the offer to compromise that was admitted, evidence relating to any other offer or counteroffer to compromise the same or substantially the same claimed loss or damage shall also be admissible for the same purpose as the initial evidence regarding settlement. Other than as may be admitted in an action for breach of the covenant of good faith and fair dealing or violation of subdivision (h) of Section 790.03 of the Insurance Code, evidence of settlement offers shall not be admitted in a motion for a new trial, in any proceeding involving an additur or remittitur, or on appeal. 

(c) This section does not affect the admissibility of evidence of any of the following: (1) Partial satisfaction of an asserted claim or demand without questioning its validity when such evidence is offered to prove the validity of the claim. (2) A debtor's payment or promise to pay all or a part of his or her preexisting debt when such evidence is offered to prove the creation of a new duty on his or her part or a revival of his or her preexisting duty.

 

C.E.C. § 1154. Offer to discount a claim
Evidence that a person has accepted or offered or promised to accept a sum of money or any other thing, act, or service in satisfaction of a claim, as well as any conduct or statements made in negotiation thereof, is inadmissible to prove the invalidity of the claim or any part of it.

 

C.E.C. § 1160. Admissibility of expressions of sympathy or benevolence; definitions
(a) The portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering, or death of a person involved in an accident and made to that person or to the family of that person shall be inadmissible as evidence of an admission of liability in a civil action. A statement of fault, however, which is part of, or in addition to, any of the above shall not be inadmissible pursuant to this section. 
(b) For purposes of this section: 

(1) "Accident" means an occurrence resulting in injury or death to one or more persons which is not the result of willful action by a party. 

(2) "Benevolent gestures" means actions which convey a sense of compassion or commiseration emanating from humane impulses. 

(3) "Family" means the spouse, parent, grandparent, stepmother, stepfather, child, grandchild, brother, sister, half brother, half sister, adopted children of parent, or spouse's parents of an injured party.

 

1. Notes, FRE 408:

· The rule applies to the efforts of both the party claiming a right to relief and the party against whom the claim is made.

 

· One or both parties must be engaged in a bona fide effort to compromise a claim that is disputed as to either validity or amount.

· If there is a lowball offer, consider whether that is a "sufficient compromise"

· Attempting to whittle down the amount of an acknowledged debt is NOT the kind of conversation the rule against disclosure of settlement talks seeks to encourage.

· A lawsuit seeking to enforce the terms of a settlement negotiation does not fall into the scope of this rule.  Rather, this is a breach of contract issue

· Statements made in anticipation of litigation do not constitute an offer to settle or statements made in connection with a settlement.

· The rule applies both to completed compromises and to unsuccessful efforts to compromise.

· The rule excludes both settlement demands/offers and conduct or a statement made during compromise negotiations.  
· This includes statements of fact, even if such statements otherwise would be admissible as party admissions.
· If the evidence is being offered in a criminal case, and if the negotiations related to the claim by a public office in the exercise of its regulatory, investigative, or enforcement authority, statements made in the course of those negotiations are admissible.

· Rule 408 does not prohibit the introduction in a criminal case of statements or conduct during compromise negotiations regarding a civil dispute by a government regulatory, investigative, or enforcement agency. See, e.g., United States v. Prewitt, 34 F.3d 436, 439 (7th Cir. 1994) (admissions of fault made in compromise of a civil securities enforcement action were admissible against the accused in a subsequent criminal action for mail fraud). 

· Where an individual makes a statement in the presence of government agents, its subsequent admission in a criminal case should not be unexpected. Parties know that statements made can be used later in criminal prosecution and are represented by counsel often.  So, the Rule DOES NOT PROHIBIT admission of this evidence.

· The rule only applies when the evidence if offered to prove or disprove the validity or amount of a disputed claim.

· If offered for any other purpose, including but not limited to "proving a witness' bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution, its potentially admissible.
· The 2006 amendment to Rule 408(a) made clear that compromise evidence may not be used to impeach a witness through contradiction or prior inconsistent statement.

· Application of the rule is not limited to the parties currently at trial.

· Evidence that a person previously settled a claim is excluded if offered to prove, in a case involving a different person, liability for that claim, its invalidity, or the proper amount.

 

· Don't use "statement against interest" when you can just use party admission exception under 803.

· Be careful whether the "compromise" is really a breach of contract dispute.  In those cases, Rule 408 would not apply.

 

· Special Situations: The Biased Witness
· Rule 408 provides that the court may admit compromise evidence to prove a witness' bias or prejudice.

· A Mary Carter agreement is an agreement when one defendant agrees with the plaintiff to settle the case for a certain amount but remains a party to the suit and retains a financial stake in the outcome of the plaintiff's action against the remaining defendants.

· If the terms of this kind of agreement are not disclosed to the jury, the jury will not possess the tools needed to evaluate the credibility of the settling defendant's testimony.

· A majority of states, while not outlawing the agreements, hold that the agreements are admissible to prove bias or prejudice of a witness and, thus, are not excluded by the compromise rule.

· While the compromise rule permits the court to admit compromise evidence when offered for that purpose, the court retains the authority to exclude the evidence pursuant to rule 403.

· Any time a witness testifies that has been paid by the defendant--look for bias.

 

· CEC aligns with FRE here for FRE 408
 

1. Notes, FRE 409

· Rule 409 protects those who offer to pay medical, hospital, or similar expenses resulting from an injury by making evidence of those measures inadmissible to prove liability for the injury.

· Good Samaritan rule

 

· The rule does not require that the person making the offer or payment was involved in the accident or is even a party to the suit.  

· Any person's offer will be excluded by the rule if it is offered to prove liability for the accident.

 

· The humanitarian conduct need not occur immediately after an accident; payment of another's hospital bill weeks after the accident would also be excluded if offered to prove liability.

 

· The scope of the rule is limited.   It only applies to medical, hospital, or similar expenses.

 

· Rule 409 excludes offers or payments even in the absence of a disputed claim. 

· An offer to compromise by payment of the other person's non-medical expense would not be excluded under Rule 409 b/c it's non-medical.  

· However, it would be excluded under 408 if the underlying claim was disputed.

 

· Per FRE 409, only evidence of the offer to pay medical or similar expenses is excludable.
· Conversely, FRE 409 excludes not only the actual compromise offer, payment, or acceptance of payment, but also any statements of fact made in connection with that conduct.  

· CA, these statements in addition to the offer is excludable too.
 

· The rule excluding offers or payments of medical, hospital, and similar expenses does not contain a list of permissible uses of such evidence.

· There is a limiting principle however: The evidence is to be excluded only when offered to prove liability.

 

1. CEC v. FRE

· CA also has a rule in CEC 1160 that excludes statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering, or death of a person involved in an accident and made to such a person or to the family of such person.

· The federal rules have no similar provision.

· FRE only excludes evidence of the offer to pay medical expenses under FRE 409.  CEC excludes offer and any statements made in connection with the offer.

 

a. Plea Evidence

1. Statutes:

Fed. R. Evid. 410: Pleas, Plea Discussions, and Related Statements
(a) Prohibited Uses. In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:

(1) a guilty plea that was later withdrawn;

(2) a nolo contendere plea;

(3) a statement made during a proceeding on either of those pleas under Federal Rule of Criminal Procedure 11 or a comparable state procedure; or

(4) a statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea.

 

(b) Exceptions. The court may admit a statement described in Rule 410(a)(3) or (4):

(1) in any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or

(2) in a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present.

 

C.E.C. § 1153. Offer to plead guilty or withdrawn plea of guilty by criminal defendant 
Evidence of a plea of guilty, later withdrawn, or of an offer to plead guilty to the crime charged or to any other crime, made by the defendant in a criminal action is inadmissible in any action or in any proceeding of any nature, including proceedings before agencies, commissions, boards, and tribunals.

 

C.E.C. § 1153.5. Offer for civil resolution of crimes against property
Evidence of an offer for civil resolution of a criminal matter pursuant to the provisions of Section 33 of the Code of Civil Procedure, or admissions made in the course of or negotiations for the offer shall not be admissible in any action.

 

1. Notes:

Unwithdrawn Guilty Pleas
· An withdrawn guilty plea MAY be admitted against the pleader in a later action.   

· Rule 410 excludes guilty pleas ONLY if they were withdrawn before the judgement was entered into on that plea.

· It does not matter the severity of the plea (infraction v. felony): All are admissible against the person who entered the plea, as long as the person did not withdraw the plea.

 

Withdrawn Guilty Pleas
· The government is NOT entitled to prove defendant's guilt by introducing evidence that defendant first pleaded guilty but then withdrew

· Not allowed to impeach or to prove guilt.

· Don't want to punish defendant for exercising constitutional right.

 

Pleas of Nolo Contendere ("I will not contest it")
· The nolo plea amounts to an admission of all essential elements of the charge, and is thus a party admission when offered to prove those elements.

· In return for the nolo plea, the government gives up the right to use the plea against the defendant in any subsequent proceeding.

· It is this difference that makes the nolo plea attractive to the criminal defendant.

· Because the nolo plea does not create evidence that may be used in a subsequent proceeding, Rule 410 prohibits its use against the defendant.

 

Statements Made at Hearing to Enter Plea
· Rule 410 also excludes "a statement about either of those please made during a proceeding under the Federal Rules of Criminal Procedure 11 or a comparable state procedure."

· This part of the rule also is intended to protect defendants from adverse consequences should they be permitted to plead nolo contendere or to withdraw a guilty plea

· Giving the defendant a fresh start requires also denying the government the opportunity to use against the defendant the statement he made at a formal plea hearing.

· The rule therefore forbids the government to use these statements.

· The same result holds true for statements made during a hearing to enter a nolo contendere plea.

· The rule applies whether the nolo plea was withdrawn at a later time or not.

 

Statements Made in the Course of Plea Bargaining
· The purpose of this rule is to promote plea bargaining.  That process requires serious negotiation and criminal defendants are more likely to enter into serious negotiations if they know that the statements they make in connection with those negotiations will not be admissible against them at a later time.

· Statements made in connection with plea bargaining cannot be admitted to show liability for the charged offense.  This is the same as FRE 408

· Requirements

· First, the statement must have been made during discussion with "an attorney for the prosecuting authority"
· Statements made to police are generally not protected
· The mere fact that a police officer is present during the suspect's discussions with a prosecutor will not remove the rule's protection.

· There may be situations in which a police officer or other official conducts plea discussions as an agent of the prosecutor.  In those cases, the rule should also protect the discussions.

 

Exceptions to Rule Excluding Statements Made in Formal Plea Hearings or During Plea Bargaining
· The first exception is a specialized application of the completeness principle exemplified in Rule 106.  

· If, for example, the defendant offers one statement made during plea bargaining, and the court finds that another statement is necessary to clarify the meaning of the first statement, the court will permit the government to introduce the other statement.

 

· The second exception applies to situations in which the defendant is later prosecuted for perjury or false statements.

· The statement would not be hearsay because it constitutes words with independent legal significance.  

· That is, the statements is not being offered to prove the truth of the matter asserted, but rather as the act of committing perjury itself.  

· Thus, it is not evidence  of anything, but instead the thing at issue.

 

Impeachment Use of Plea Evidence
· The government MAY NOT argue that plea bargaining evidence is admissible when offered for a limited purpose, such as impeachment.

· Can't even introduce to show bias or for any other purpose.

· In that situation, Rule 410 forbids the government from using what the defendant said during plea bargaining as prior inconsistent statements to impeach her credibility.

 

Waiver of the Rule's Protections
· In United States v. Mezzanatto, SCOTUS held that agreements are valid where prosecutors insert terms into plea agreements that allow the prosecutor to use any statements the defendant made during the course of the plea bargaining to impeach her if she testifies at trial inconsistently with those statements.

· After this rule, the practice of obtaining waivers of Rule 410 protections has increased dramatically since the Court decided Mezzanatto.  Such provisions are standard practice in many jurisdictions today.

 

1. CEC v. FRE

1. CEC differs from FRE because applies to criminal only. There’s an exception for civil resolutions for crimes against real property.

 

a. Evidence of Liability Insurance

1. Statutes:

Fed. R. Evid. 411: Liability Insurance
Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully.  But the court may admit this evidence for another purpose, such as proving a witness' bias or prejudice or proving agency, ownership, or control.

 

C.E.C. § 1155. Liability insurance
Evidence that a person was, at the time a harm was suffered by another, insured wholly or partially against loss arising from liability for that harm is inadmissible to prove negligence or other wrongdoing.

 

1. Notes:

· The fact that at some point in the past, a person has obtained a policy of liability insurance is most likely irrelevant on the issue whether the person acted with care on the occasion in question.  

· Rule 411 therefore can be justified, in part, on the basis that the evidence is irrelevant.

· States require drivers to carry the insurance, so how will you penalize them for complying with the law.

· If counsel believes that liability insurance evidence might be admissible for a particular purpose, the safest course is to make a motion in limine seeking a ruling to that effect.

 

Limited Exclusionary Principle
· Rule 411 and comparable rules in virtually every state forbit a party from presenting evidence of liability insurance to prove negligence or other wrongful conduct.

· Several permissible uses of insurance evidence are common however:

1. When a party contests ownership or legal responsibility for the instrumentality of the accident or event at issue, evidence that the person had obtained a policy of liability insurance covering that instrumentality is highly probative of ownership or responsibility.

2. Evidence of insurance can be used to show bias.

i. If defendant's witness is a claims adjusted for defendant's liability insurance company, the witness is likely to be biased and informing the jury of that fact would assist the jury in evaluating credibility.

ii. Despite the potential for unfair prejudice to the defendant from such a revelation, courts tend to hold that the probative value of evidence on the issue of credibility is sufficiently great to require admission.

3. A third permissible use of liability insurance evidence occurs in the context of jury selection.

i. One source of bias is employment by, or other relatively close connection to, a party.

ii. To a lesser degree, one who holds stock in defendant's insurance company, or who is herself insured by that company, might harbor a bias in favor of that company.

· If evidence of liability coverage is admissible, most courts today hold that a simply jury instruction notifying jurors that they are not to draw any inferences from the mention of insurance will suffice.

· The rule excludes only liability insurance evidence.

· The rule has no impact on the admissibility of evidence concerning other types of insurance.

1. CEC v. FRE
1. CEC generally aligns with FRE. The exclusions
 

1. Examining Witnesses

a. Mode of Witness Examination

1. Statutes:

Fed. R. Evid. 611: Mode and Order of Examining Witnesses and Presenting Evidence
(a) Control by the Court; Purposes. The court should exercise reasonable control over the mode and order of questioning witnesses and presenting evidence so as to:

(1) make those procedures effective for determining the truth;

(2) avoid wasting time; and

(3) protect witnesses from harassment or undue embarrassment.

 

(b) Scope of Cross-Examination. Cross-examination should not go beyond the subject matter of the direct examination and matters affecting a witness' credibility.  The court may allow inquiry into additional matters as if on direct examination.

 

(c) Leading Questions. Leading questions should not be used on direct examination except as necessary to develop the witness' testimony.  Ordinarily, the court should allow leading questions:

(1) on cross-examination; and

(2) when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party

 

C.E.C. § 320. Power of court to regulate order of proof
Except as otherwise provided by law, the court in its discretion shall regulate the order of proof.

 

C.E.C. § 765. Court to control mode of interrogation
(a) The court shall exercise reasonable control over the mode of interrogation of a witness so as to make interrogation as rapid, as distinct, and as effective for the ascertainment of the truth, as may be, and to protect the witness from undue harassment or embarrassment. 

(b) With a witness under the age of 14 or a dependent person with a substantial cognitive impairment, the court shall take special care to protect him or her from undue harassment or embarrassment, and to restrict the unnecessary repetition of questions. The court shall also take special care to ensure that questions are stated in a form which is appropriate to the age or cognitive level of the witness. The court may, in the interests of justice, on objection by a party, forbid the asking of a question which is in a form that is not reasonably likely to be understood by a person of the age or cognitive level of the witness.
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C.E.C. § 760. Direct examination 
"Direct examination" is the first examination of a witness upon a matter that is not within the scope of a previous examination of the witness. 

 

C.E.C. § 761. Cross-examination 
"Cross-examination" is the examination of a witness by a party other than the direct examiner upon a matter that is within the scope of the direct examination of the witness. 

 

C.E.C. § 762. Redirect examination 
"Redirect examination" is an examination of a witness by the direct examiner subsequent to the cross-examination of the witness. 

 

C.E.C. § 763. Recross-examination 
"Recross-examination" is an examination of a witness by a cross-examiner subsequent to a redirect examination of the witness.

 

C.E.C. § 764. Leading question 
A "leading question" is a question that suggests to the witness the answer that the examining party desires.

 

C.E.C. § 773. Cross-examination 
(a) A witness examined by one party may be cross-examined upon any matter within the scope of the direct examination by each other party to the action in such order as the court directs. 

(b) The cross-examination of a witness by any party whose interest is not adverse to the party calling him is subject to the same rules that are applicable to the direct examination.

 

C.E.C. § 776. Examination of adverse party or person identified with adverse party 
(a) A party to the record of any civil action, or a person identified with such a party, may be called and examined as if under cross-examination by any adverse party at any time during the presentation of evidence by the party calling the witness. 

(b) A witness examined by a party under this section may be cross-examined by all other parties to the action in such order as the court directs; but, subject to subdivision (e), the witness may be examined only as if under redirect examination by: 

(1) In the case of a witness who is a party, his own counsel and counsel for a party who is not adverse to the witness. 

(2) In the case of a witness who is not a party, counsel for the party with whom the witness is identified and counsel for a party who is not adverse to the party with whom the witness is identified. 

(c) For the purpose of this section, parties represented by the same counsel are deemed to be a single party. 

(d) For the purpose of this section, a person is identified with a party if he is: 

(1) A person for whose immediate benefit the action is prosecuted or defended by the party. 

(2) A director, officer, superintendent, member, agent, employee, or managing agent of the party or of a person specified in paragraph (1), or any public employee of a public entity when such public entity is the party. 

(3) A person who was in any of the relationships specified in paragraph (2) at the time of the act or omission giving rise to the cause of action. 

(4) A person who was in any of the relationships specified in paragraph (2) at the time he obtained knowledge of the matter concerning which he is sought to be examined under this section. 

(e) Paragraph (2) of subdivision (b) does not require counsel for the party with whom the witness is identified and counsel for a party who is not adverse to the party with whom the witness is identified to examine the witness as if under redirect examination if the party who called the witness for examination under this section: 

(1) Is also a person identified with the same party with whom the witness is identified. 

(2) Is the personal representative, heir, successor, or assignee of a person identified with the same party with whom the witness is identified.

 

1. Notes: 

Control over Mode and Order of Interrogating Witnesses and Presenting Evidence
· Rule 611(a) gives courts power to regulate how the evidence may be presented and is most commonly employed to regulate the form of counsel's questions.

 

· Objections that a question is ambiguous, confusing, or misleading refer to defects that threaten the truth in slightly different ways

· A question is ambiguous or unintelligible when it is unclear what facts it seeks to reveal.

· The appropriate judicial response usually will be to sustain the objection to the question but give the examiner an opportunity to rephrase her inquiry.

· A question is confusion when it may cause the jury to misconstrue its significance to the case.

· The appropriate judicial response usually will be to sustain the objection to the question and not permit that question to be rephrased because the problem stems from the subject of the inquiry and not just the form of the question.

· A question is misleading if it mischaracterizes earlier received evidence or in some other manner tricks the witness and the jury into assuming a fact that has not yet been proven.

· A common solution is to compel the examining party to restate the question in a form that eliminates misleading aspects.  If not possible, the court may preclude further questions on the subject and strike from the record any answer the witness already may have given.

 

· Objection that a question is argumentative argues that the question is a question only in form.

· The argumentative question is, in substance, an argument because it asserts facts with such a forceful tone it suggests that those facts are established and the answer of the witness is of no consequence.

 

· A compound question simultaneously poses more than one inquiry and calls for more than one answer.

· The court may respond to an objection requiring that its component questions be posed separately.

 

· A question that assumes facts not in evidence goes beyond merely mischaracterizing prior evidence; it invents facts not supported by any admitted evidence.

· Rule 611© permits cross-examination to be conducted with leading questions which by definition are suggestive

· This is not objectionable as long as the cross-examiner believes in good faith that the assumed fact may be true.

 

· Rule 611(a) also has been used as a basis for precluding questions because they waste time.  

· Thus, the courts have discretion to preclude questions that seek evidence that is said to be cumulative in that it goes to facts well established by evidence already admitted.

 

· A question is objectionable if it calls for a narrative answer.

· Such a question poses an open-ended inquiry that invites the witness to give a lengthy narrative response.

· A question is not objectionable as calling for a narrative just because it asks the witness to give a full description of an event or condition.  As long as the question limits the witness in some reasonable way, it will be permissible.

 

Scope of Cross-Examination
· Rule 611(b) provides that cross-examination should be limited to 

· the subject matter of the direct examination and 

· matters affecting the credibility of witnesses.  

But this provision grants the judge discretion to "allow inquiry into additional matters as if on direct-examination"

 

· The term subject matter is ambiguous.

· Given the ambiguity of the subject matter standard, courts have significant discretion in deciding how far the cross-examiner may stray from the specifics of the direct examination.

· If the court determines that the questioning goes beyond the scope of the direct, the second sentence of Rule 611(b) gives the court discretion to permit the questioning to proceed "as if on direct examination"

 

· If you want to talk about stuff outside the subject matter, you just recall the witness later.

· In CA, there is no language about going outside the subject matter of direct to raise credibility issues.  However, secondary sources (jefferson's benchbook) allows it.
 

Leading Questions
· A leading question is a question that suggests an answer

 

· Rule 611(c) states that leading questions are usually permissible on cross-examination and impermissible on direct and redirect examination.  

· Exception: If you are doing background information that is non-controversial on direct, you can ask leading questions.

· Custom states that this is admissible even though the rules say otherwise.

 

· When a witness is adverse, the rules for leading questions are reversed.  So:

· Leading questions CAN be asked on direct and redirect to the adverse witness

· Leading questions CANNOT be asked by counsel to the sympathetic witness

 

· An adverse witness is one that is aligned with the opposing party.  Evidence of adverseness:

· Doesn't respond to witness prep inquiries
· Witness becomes hostile on the stand.
· In civil case, you generally know before trial who is going to be adverse .
 

· The rules related to leading questions is applicable to CA and the federal rules.
· Unlike FRE 611, CEC 767 does not allow leading questions to develop the witness' testimony. 
 

· Method of Analysis for Leading Questions:
1. Who is examining the witness

2. Is the witness adverse to counsel examining the witness.  

3. If witness is adverse, counsel is allowed to ask leading questions on direct and redirect.  Opposing counsel cannot ask leading questions on cross.  

4. If witness is not adverse, counsel is not allowed to ask leading questions on direct and redirect.  Opposing counsel, who now faces an adverse witness, can ask leading questions.

 

Statements of Opinion
· Unless a witness is testifying as an expert, statements of opinion or inferences are allowed only if they help provide a clear understanding of the testimony or of a fact in issue.

· It must also be shown that the opinion or inference is based on some perception by the witness.

 

MC Notes:

1. On cross, evaluate whether the question is within the scope of direct.  If not, evaluate whether it's used to impeach.  If not to impeach, it is inadmissible.

 

a. Impeachment

1. Statues:

C.E.C. § 780. Testimony; proof of truthfulness; considerations
Except as otherwise provided by statute, the court or jury may consider in determining the credibility of a witness any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at the hearing, including but not limited to any of the following: 

(a) His demeanor while testifying and the manner in which he testifies. 

(b) The character of his testimony. 

(c) The extent of his capacity to perceive, to recollect, or to communicate any matter about which he testifies. 

(d) The extent of his opportunity to perceive any matter about which he testifies. 

(e) His character for honesty or veracity or their opposites. 

(f) The existence or nonexistence of a bias, interest, or other motive. 

(g) A statement previously made by him that is consistent with his testimony at the hearing. 

(h) A statement made by him that is inconsistent with any part of his testimony at the hearing. 

(i) The existence or nonexistence of any fact testified to by him. 

(j) His attitude toward the action in which he testifies or toward the giving of testimony. 

(k) His admission of untruthfulness.

 

Fed. R. Evid. 607: Who May Impeach a Witness
Any party, including the party that called the witness, may attack the witness' credibility.

 

C.E.C. § 785. Parties may attack or support credibility
The credibility of a witness may be attacked or supported by any party, including the party calling him.

 

1. Notes:
· Impeachment is calling in question the veracity of a witness, by means of evidence adduced for such purpose, or the adducing of proof that a witness is unworthy of belief.  

· Evidence may also be offered to support the credibility of a witness whose testimony has been attacked.

· The terms supporting and rehabilitating refer to this process.

 

· A more complex question relating to Rule 607 is raised by the possible abuse of the right to impeach one's own witness.

· Counsel may use impeachment as a pretense to conceal an effort to avoid the hearsay rule.

· Hogan: The prosecutor may not use such a statement under the guise of impeachment for the primary purpose of placing before the jury substantive evidence which is not otherwise admissible.

· Ex. Counsel calls witness with expectation that witness will testify in a way inconsistent with a prior statement.  Under rule 607, this could provide the calling witness an opportunity to offer that prior statement to impeach.  But, the real intention of this scheme is to get inadmissible hearsay in.  

· Be careful when counsel tries to impeach own witness.

· Fs

· If you bring in inconsistent statements, that is not hearsay because you aren't using to prove the truth of the matter asserted.

· Impeaching testimony is not allowable as a basis for a substantive conclusion.  It can only be used to discredit the witness' statements

 

· FRE 607 and CEC 785 state that you can impeach any witness.
 

a. Impeachment of Witness' Character

1. Statutes:

Fed. R. Evid. 608(a): Reputation or Opinion Evidence
A witness' credibility may be attacked or supported by testimony about the witness' reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character.  But evidence of truthful character is admissible only after the witness' character for untruthfulness has been attacked.

 

Fed. R. Evid. 608(b): Specific Instances of Conduct
Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness' conduct in order to attack or support the witness' character for truthfulness.  But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of:

1. The witness; or

2. Another witness whose character the witness being cross-examined has testified about.

 

C.E.C. § 786. Character evidence generally
Evidence of traits of his character other than honesty or veracity, or their opposites, is inadmissible to attack or support the credibility of a witness.

 

C.E.C. § 790. Good character of witness
Evidence of the good character of a witness is inadmissible to support his credibility unless evidence of his bad character has been admitted for the purpose of attacking his credibility.

 

C.E.C. § 787. Specific instances of conduct
Subject to Section 788, evidence of specific instances of his conduct relevant only as tending to prove a trait of his character is inadmissible to attack or support the credibility of a witness.

 

Cal. Const. Art. I §28(d). Right to Truth-in-Evidence
Except as provided by statute hereafter enacted by a two-thirds vote of the membership in each house of the Legislature, relevant evidence shall not be excluded in any criminal proceeding, including pretrial and post conviction motions and hearings, or in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court. Nothing in this section shall affect any existing statutory rule of evidence relating to privilege or hearsay, or Evidence Code, Sections 352, 782 or 1103. Nothing in this section shall affect any existing statutory or constitutional right of the press.

 

1. Notes:
· Evidence concerning a witness' character for truthfulness or untruthfulness can take three forms:

1. Opinion and reputation for truthfulness

2. Specific instances of conduct involving lying or telling the truth

3. Criminal convictions that suggest a character for untruthfulness.

· With impeachment by attacking character, counsel if effectively saying you shouldn't trust this person because they have bad character.

 

Reputation and Opinion
· FRE 608(a) states that once a witness has testified, a second witness may be called to give opinion or reputation evidence concerning the first witness' character for truthfulness.

· Character witnesses are prohibited from testifying as to specific instances of the first witness' conduct on direct-examination

· Rule 608(a) states that reputation and opinion character evidence MAY be admitted.  Judge retains discretion under Rule 403 to exclude.

· Before providing reputational evidence, witness may lay foundational facts that he/she has sufficient exposure to the witness being impeached to form reliable opinions about her character.

· If the witness is a relative newcomer to a community, the members of that community might have insufficient familiarity with her to reliably evaluate her truthfulness.

· The character witness' in-court testimony may be supported by a showing that she had sufficient contact with the community in question to form accurate conclusions about the reputations prevailing there.

· You can only impeach witness character using reputational and opinion evidence of truthfulness or untruthfulness.  

· Evidence of other character traits such as general moral character, recklessness or violence will be inadmissible under FRE 608.

 

Evidence of Truthfulness Admissible Only After Attack on Character for Truthfulness
· Rule 608(a) states that "evidence of truthful character is admissible only after the witness' character for truthfulness has been attacked

· Evidence of character for truthfulness is admissible only (1) when the impeaching evidence undermines credibility by suggesting character for untruthfulness or (2) if the underlying crime involves a breach of truthfulness (i.e. perjury, etc.)
· Evidence of truthful character would not be admissible when credibility was attacked by a showing that the witness misperceived events, suffered a memory lapse, or was otherwise honestly mistaken.

· Evidence of truthfulness not admissible if there is a bias attack--that is not an attack of untruthfulness.

· If the defendant takes the stand, defense counsel cannot call another defense witness to bolster the truthfulness of defendant unless that character trait has been attacked.

· However, prosecution can go after the defendant immediately for character for untruthfulness.

 

Discretion to Admit Specific Instances of Probative of Truthfulness or Untruthfulness
· Rule 608(b) states that specific instances of conduct MAY be admissible, but specific instances may not be proven by extrinsic evidence

· Rule 608(b) states that testimony of (1) the witness whose character is at issue or (2) the character witness is NOT extrinsic evidence.

· Thus, you can inquire about specific instances on cross to these witnesses.

· However, evidence from any other source (i.e. testimony, other witnesses, etc.) IS extrinsic and is not allowed to prove specific instances.  

· In sum, the first sentence of Rule 608(b) means that counsel can ask a witness about that witness' conduct, but if the witness denies the conduct it cannot be proved through other evidence.

· This accounts for the saying that, under Rule 608(b), counsel must usually "take the answer of the witness"

· Ex. In robbery case, character witness says D is peaceful.  On cross, prosecution asks whether he knows D hijacked a school bus in the past.  If D says no, can't bring in other evidence to support the hijacking occurred. Evidence is probative to show D is not peaceful and would be admitted.

 

· Note that Rule 608(b) allows the court to admit evidence concerning specific instances of witness' conduct only if that conduct is probative of truthfulness or untruthfulness.

 

1. CEC v. FRE
1. California constitution provision states that in a criminal proceeding, relevant evidence shall not be excluded no matter if it is extrinsic or not

1. Thus, in criminal trials, there is an implication that CEC allows prosecution to admit evidence of specific instances on cross to impeach.  

2. Different than FRE which only allows specific instances to impeach and no extrinsic evidence is allowed.

2. In civil trials though, CEC 787 states that specific instances is not allowed to impeach whereas this evidence IS ALLOWED under FRE 608(b)

 

a. Impeachment by Evidence of Prior Crimes

1. Statutes:

Fed. R. Evid. 609: Impeachment by Evidence of a Criminal Conviction
(a) In General. The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction:

(1) for a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence:

(A) must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant; and

(B) must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant; and

(2) for any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving — or the witness’s admitting — a dishonest act or false statement.

(b) Limit on Using the Evidence After 10 Years. This subdivision (b) applies if more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is admissible only if:

(1) its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and

(2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.

(c) Effect of a Pardon, Annulment, or Certificate of Rehabilitation. Evidence of a conviction is not admissible if:

(1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding that the person has been rehabilitated, and the person has not been convicted of a later crime punishable by death or by imprisonment for more than one year; or

(2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.

(d) Juvenile Adjudications. Evidence of a juvenile adjudication is admissible under this rule only if:

(1) it is offered in a criminal case;

(2) the adjudication was of a witness other than the defendant;

(3) an adult’s conviction for that offense would be admissible to attack the adult’s credibility; and

(4) admitting the evidence is necessary to fairly determine guilt or innocence.

(e) Pendency of an Appeal. A conviction that satisfies this rule is admissible even if an appeal is pending. Evidence of the pendency is also admissible.

 

C.E.C. § 788. Prior felony conviction 
For the purpose of attacking the credibility of a witness, it may be shown by the examination of the witness or by the record of the judgment that he has been convicted of a felony unless: 

(a) A pardon based on his innocence has been granted to the witness by the jurisdiction in which he was convicted. 

(b) A certificate of rehabilitation and pardon has been granted to the witness under the provisions of Chapter 3.5 (commencing with Section 4852.01) of Title 6 of Part 3 of the Penal Code. 

(c) The accusatory pleading against the witness has been dismissed under the provisions of Penal Code Section 1203.4, but this exception does not apply to any criminal trial where the witness is being prosecuted for a subsequent offense. 

(d) The conviction was under the laws of another jurisdiction and the witness has been relieved of the penalties and disabilities arising from the conviction pursuant to a procedure substantially equivalent

 

Cal. Const. Art. I, § 28 (f) Use of Prior Convictions.
Any prior felony conviction of any person in any criminal proceeding, whether adult or juvenile, shall subsequently be used without limitation for purposes of impeachment or enhancement of sentence in any criminal proceeding. When a prior felony conviction is an element of any felony offense, it shall be proven to the trier of fact in open court. 

 

1. Notes:

· FRE 609(a)(1) applies only to convictions for crimes "punishable by death or by imprisonment for more than one year."

· This is the definition of felonies and thus, misdemeanors will not be admissible under subdivision (1).

· The terms of subdivision (1) require the judge to weigh unfair prejudice against probative value.

· How a judge weighs probative value and unfair prejudice under subdivision (1):

· If witness is not the accused, the evidence is admitted unless the party opposing the impeachment shows that probative value of the conviction for impeachment purposes is substantially outweighed by unfair prejudice.

· Rule 403 balancing test.

· If witness is the accused, the evidence can be admitted to impeach the witness accused ONLY if the prosecution shows that the probative value outweighs its prejudicial effect.
· The word "substantially" is not in this test.

 

· FRE 609(a)(2) applies when a crime involving a "dishonest or false statement" is involved

1. Even a misdemeanor is admissible.

· If a conviction is admissible under subdivision (2), there is no need to consider its admissibility under the more complex provisions of subdivision (1).

· Subdivision (2) states that conviction for a crime involving a dishonest act or false statement "must be admitted"

· Dishonesty and false statement means, "crimes such as perjury, subornation or perjury, false statements, criminal fraud, embezzlement, or false pretenses, or any other offense in the nature of crimen falsi, the commission of which involves some element of deceit, untruthfulness or falsification bearing on the witness' propensity to testify truthfully.

· The ultimate criminal act must involve deceit; lying in connection with a bank robbery is not sufficient.

 

1. Rule applies to all witnesses.  No difference in rules based on whether the witness is the accused.

2. If a witness' opinion is that defendant has a recent reputation for truthfulness, evidence about a crime that occurred more than 20 years ago to impeach the character witness' testimony would be inadmissible as irrelevant to impeach the time constrained testimony.

 

	Crime
	Impeaching Accused
	Impeaching Other Witness

	Crime of Dishonesty or False Statement: Rule 609(a)(2)
	Admissible: No discretion to exclude for unfair prejudice
	Admissible: No discretion to exclude for unfair prejudice

	Other crimes punishable by death or imprisonment in excess of one year (felonies): Rule 609(a)(1)
	Admissible only if prosecution shows probative value outweighs danger of unfair prejudice
	Admissible unless party opposing impeachment shows, under Rule 403, that unfair prejudice substantially outweighs probative value

	Other crimes punishable by death or imprisonment in excess of one year (misdemeanors): Rule 609(a)


	Not admissible
	Not Admissible


 

1. Old Convictions
· Rule 609(b) excludes evidence otherwise admissible under subdivision (a) if more than ten years have passed since the witness' conviction or release from confinement for that conviction, whichever is later.

· The rule still permits evidence to be admitted if the court concludes that, in light of the specific facts and circumstances surrounding the conviction, probative value substantially outweighs unfair prejudice.
· This is the Rule 403 test in reverse

· Rule 609(b) creates a standard heavily slanted in favor of exclusion; only if probative value substantially outweighs unfair prejudice may the court admit the evidence.

· The rule also contains a requirement that the party intending to present the evidence provide written notice of its intention.

· This rule is applied for all crimes, no matter whether the underlying nature contains untruthfulness.

 

1. Pardons, Juvenile Adjudications, and Appeals
· Conviction evidence shall be excluded if a pardon or its equivalent was granted upon a finding of (1) rehabilitation, so long as the witness was not subsequently convicted of a felony, or (2) innocence.

 

· Evidence of a juvenile adjudication is admissible under this rule only if:

(1) it is offered in a criminal case;

(2) the adjudication was of a witness other than the defendant;

(3) an adult’s conviction for that offense would be admissible to attack the adult’s credibility; and

(4) admitting the evidence is necessary to fairly determine guilt or innocence.

 

· Subdivision (e) establishes that the pendency of an appeal, or the existence of post-trial motions, does not make evidence of a conviction inadmissible.

 

1. Past Bad Acts that did not Lead to Criminal Conviction

1. FRE 608(b) covers these acts.
2. Extrinsic evidence of past bad acts is not permitted when their only relevance is to impeach a witness' credibility per FRE 608(b).
1. Same rules as character evidence.  Can introduce this evidence on cross but not on direct.
2. Can introduce before evidence attacking witness' character for truthfulness is introduced.
 

1. CEC v. FRE

1. The constitutional provision under the CEC allows for all relevant evidence to be admitted in a criminal prosecution.  Only limitation is that the balancing testing of CEC 352 still applies.
 

a. Religious Beliefs

1. Statutes:

Fed. R. Evid. 610: Religious Beliefs or Opinions
Evidence of a witness' religious beliefs or opinions is not admissible to attack or support the witness' credibility

 

1. Notes:

· Rule 610 makes inadmissible evidence of a witness' beliefs or opinions on matters of religion when offered for certain purposes pertaining to witness credibility.
· Rule is grounded in constitution.  Can't seek to impeach b/c someone not observant

· Prohibited evidence is offered to show that the witness could have a motive that could affect truthfuleness of testimony

· Religion includes mainstream religions and unconventional beliefs.

· Rule 610 is not intended to make inadmissible evidence that a witness subscribes to an ideology that is political or philosophical, rather than religious.

· Religious-belief evidence is inadmissible only when offered to show that a witness' character for truthfulness or untruthfulness is influenced by the nature of that belief.

· Rule 610 is inapplicable when evidence of religious belief is offered to show that the bias of a witness, the basis for an assertion of clerical privilege, damages, motive, etc.

· Even when evidence is offered to for some purpose other than to prove credibility, Rule 403 gives the court discretion to exclude if probative value is substantially outweighed by the danger of unfair prejudice.

· Limiting instructions should be given when appropriate.

· CEC and FRE align here.

 

a. Bias, Motive, and Interest

1. Notes:

· There is no specific Federal Rule of Evidence regulating impeachment for bias, motive, and interest

· Evidence of bias provides powerful ground for impeachment because it can undermine all the attributes on which the credibility of a witness depends.
· CEC 780 discusses bias
 

· Bias exists if witness if favorably disposed toward a party because of family or financial relationship, romantic entanglement, friendship, employment, etc.

· Bias also exists when there is enmity between a witness and a party.

· Bias also exists when the witness has a personal interest in the outcome of the litigation or the matters about which she testifies.

· Self-interest is particularly important basis for impeachment in criminal cases in which the witness testifies for the state and has received immunity, has been promised leniency, etc.

· Bias may also exist when counsel provides services pro-bono.  They are so biased they are willing to do work for free.

 

· An impeaching party normally must give a witness an opportunity to admit or deny bias as a condition to admitting extrinsic evidence of a prior statement of that witness to prove bias.

· This can happen on direct, cross, or redirect.

 

· If there is bias, but the evidence is inadmissible for some other purpose (shows liability insurance or religious beliefs), admit evidence with limiting instruction.

· CEC and FRE align here.
 

a. Impeachment by Contradiction

1. Notes:

· There is no specific Federal Rule of Evidence regulating impeachment by contradiction

 

· Contradiction of one witness by the testimony of a second witness can serve two purposes.  

· First the testimony of the second witness can be used to establish the facts to which that witness testifies.

· It can be used to show that the first witness lacks credibility.

 

· Extrinsic evidence is not admissible to contradict a witness on a collateral matter.
· This rule is applied only to impeachment by contradiction.  

· If another method of impeachment is being used, such as proof of bias or conviction of a crime, you must consider the specific rules that govern those forms of impeachment.

 

· The contradiction rule applies only when the contradiction concerns "collateral matters"

· Collateral matters are factual matters that have no importance to the case except in its tendency to undercut the credibility of a witness by contradiction rather than in some other manner.

· Evidence that is relevant to a substantive issue in the case is not collateral.

· Even if contradiction evidence is not relevant to a substantive issue, it is still non-collateral if it says something about credibility of the witness beyond contradicting her.

 

· Extrinsic means from without, or outside.  Thus, extrinsic evidence is evidence that comes from outside the witness who is being impeached.

· Extrinsic evidence is any evidence offered to contradict a witness that comes from a source other than that witness while she is testifying in this trial.

· Even a statement by the very witness being impeached is extrinsic evidence if that statement was made at any time other than while the witness was testifying here in the proceeding where the impeachment evidence is offered.

· The most obvious example of intrinsic evidence is testimony elicited on cross of the witness herself.

· If the witness being impeached denies the basis for impeachment when cross-examined, the cross-examiner must "take the answer" of the witness.

· While you cannot introduce extrinsic matters on collateral matters, you can inquire about these items on cross, but you are required to take the answer of the witness.

 

· If a witness' mistakes of fact involve collateral matters, extrinsic evidence about them is not admissible unless a theory of relevance other than impeachment by contradiction is available.

· Ex. If the evidence goes to show that the witness could not accurately perceive or recall the events, then the extrinsic evidence would be admissible.

 

· In most circumstances, the courts can use their authority under Rule 403 to forbid extrinsic evidence that impeaches by contradiction on a collateral matter because it is a waste of time and distracts the jury.

· CEC also eliminated the collateral matter rule.  Both jurisdictions use this doctrine as a policy.  

· Effectuated by balancing test.  Weigh probative value of extrinsic evidence against the unfair prejudice and distraction of the jury.

 

a. Prior inconsistent statements

1. Statutes:

Rule 613. Witness’s Prior Statement
(a) Showing or Disclosing the Statement During Examination. When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. But the party must, on request, show it or disclose its contents to an adverse party’s attorney.

 

(b) Extrinsic Evidence of a Prior Inconsistent Statement. Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or if justice so requires. This subdivision (b) does not apply to an opposing party’s statement under Rule 801(d)(2).

 

CEC 768.  

(a) In examining a witness concerning a writing, it is not necessary to show, read, or disclose to him any part of the writing. (Same as federal rule)
(b) If a writing is shown to a witness, all parties to the action must be given an opportunity to inspect it before any question concerning it may be asked of the witness.

 

CEC 769.  

In examining a witness concerning a statement or other conduct by him that is inconsistent with any part of his testimony at the hearing, it is not necessary to disclose to him any information concerning the statement or other conduct.

 

CEC 770.  
Unless the interests of justice otherwise require, extrinsic evidence of a statement made by a witness that is inconsistent with any part of his testimony at the hearing shall be excluded unless:

 

(a) The witness was so examined while testifying as to give him an opportunity to explain or to deny the statement; or

(b) The witness has not been excused from giving further testimony in the action.

 

CEC 1235.  
Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.
 

1. Notes:

1. Proof of prior inconsistent statements is a permitted type of impeachment.
2. The jury or judge may not rely on the past statement as proof of what it asserts (because of the hearsay bar), but the fact-finder may rely on it to disbelieve what the witness has said in court.
3. The Rules require that the contents of the prior statement be disclosed to opposing counsel on request.
4. Counsel can introduce extrinsic evidence, but must also give the witness the opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it.
1. If extrinsic evidence of a past statement is introduced, the witness who made the current and past statements must be given an opportunity to explain the past statement.  That opportunity may come either before or after extrinsic evidence of the statement is introduced. 
2. If extrinsic evidence is introduced first, counsel must state that witness must be available to be recalled to explain or deny the statement later

 

1. If prior inconsistent statement involves a collateral matter, then the collateral matter policy applies.

1. Thus, counsel can cross examine the witness on the collateral matter, but counsel cannot introduce extrinsic evidence to impeach the witness on a collateral matter.

 

1. The fact that something has forgotten something is not a basis to introduce a statement inconsistent with current testimony.

1. Ex. Victim testifies bout the robbery but can't remember what the robber was wearing.  On cross, counsel asks whether it was true shortly after robbery witness identified.  A objection here would be sustained.

2. However, if the claim of memory loss is suspect then the questioning will be allowed (ex. Witness remembers right before trial but then says she can't on the stand).  If claim of loss of memory is suspect, court will admit testimony.

 

1. 806 says if a hearsay statement has been admitted and the declarant is unavailable, then another witness' inconsistent statement should be allowed into evidence.  So even though they can't explain or deny, the statement should be admitted.

 

 

1. CEC v. FRE
1. CEC 1235 is an exception to the hearsay rule where a prior inconsistent statement can be offered to impeach a witness' in court testimony AND to prove the truth of the matter asserted.

2. Requirement that the witness have the opportunity to explain or deny the statement and witness has not been excused.

 

1. Under FRE 801(d)(1)(A) states that if a prior inconsistent statement was made by a witness subject to cross, it is not hearsay because its exempted.  Under the federal rules, this is the only way that a prior inconsistent statement would not be hearsay.

1. If it was made outside the trial, it would not be able to be used to prove the truth of the matter asserted.  Only can be used to impeach the witness' testimony while on the stand.

