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Privileges
Attorney-Client Privilege
Attorney-client privilege attaches to:
1. A communication made
a. Observable facts are not protected. Things that are not meant to communicate (like payment methods, or identity) are not protected.
2. In confidence
a. Presence of a third party destroys confidence (unless like an interpreter)
b. Privilege is shared with co-Ds because of common interest.
c. Materials used to prep giving something to the government (like a patent app) are included.
3. Between a Lawyer and a Client
a. Includes employees working for the lawyer and disclosures for the purposes of legal services.
b. But if the information went through an intermediary first (like an accountant), that doesn’t apply
c. In corporate situations, clients include employees
i. Upjohn factors:
ii. Communications made by employees to corporate counsel
iii. At the direction of corporate superiors
iv. For the purpose of obtaining legal advice
v. Employees know the purpose of the information
4. In the course of the provision of legal services.
a. MUST BE LEGAL SERVICES
Waiver
Three questions for waiver:
1. Who can waive?
a. In re von Bulow: “the privilege belongs solely to the client and may only be waived by [the client].”
i. But the privilege may be waived by an attorney when
1. The Attorney is deemed to have “implied authority to waive the privilege on behalf of [the] client,” and
2. Client ratifies waiver by failing to stop it
2. When is the privilege waived?
a. The most common form of waiver is when there is a disclosure of communication.
i. By the client or on the client’s behalf
1. But note: Attorneys can breach ACP in a malpractice suit.
3. How broad is the waiver?
a. Default rule for trial-related practice: “fairness doctrine” waiver privilege as to whole communication upon disclosure of part of communication.
b. Also, intentional disclosure normally waives privilege as to communications on the same subject matter.
i. Pretrial international waivers may not require full disclosure of communications on related subject matters
Preliminary Questions
NOTE: Judges consider questions of admissibility, not juries.
· Rule 104(a) allows judges to consider any evidence when ruling on admissibility; the judge applies the preponderance of the evidence standard.
· Rule 103(a) requires that attorneys make timely and specific objection if an appeals court is to apply the harmless error standard. If not, the party waives the objection and the plain error standard applies on appeal.
Rule 104
(a) In General.
The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the court is not bound by evidence rules, except those on privilege. The court has to determine on the preliminary facts, whether the rule applies or not.
When ruling on preliminary facts, the court is not bound by the rule of evidence and decides using the preponderance standard.
Rule 103. Ruling on Evidence (harmless error standard)
(a) Preserving a Claim of Error.
A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:
(1) If the ruling admits evidence, a party, on the record:
(A) Times objects or moves to strike; and
(B) States the specific ground, unless it was apparent from the context; or
(2) If the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.
Substantial Right = right to decision on the evidence presented; if the ruling would come out the same regardless of whether the evidence was included/excluded, it does not affect a substantial right.
Relevance
Rule 401 (Relevance)
Evidence is relevant if:
(a) It has any tendency to make a fact more or less probable than it would be without the evidence; and
(b) The fact is of consequence [material] in determining the action.
Rule 402 General Admissibility of Relevant Evidence
Relevant evidence is admissible unless any of the following provide others:
· The US Constitution; …
· These rules;
Rule 403 Prejudice
The court may exclude relevant evidence if its probative values substantially (presumption is evidence is admissible) outweighed by a danger of one or more of the following:
· Unfair prejudice (prejudice beyond just regular evidence. Something like emotional value.)
· Confusing the issues, misleading the jury
· Undue delay, wasting time, needlessly presenting cumulative evidence.
Rule 104(b) Conditional Relevance
When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that the proof be introduced later.
· Sufficiency question: based on proponent’s admissible evidence, could a reasonable juror believe the fact exists or is true?
· Note differences from 104(a):
· Only consider admissible evidence
· Only consider a proponent’s evidence
Character Evidence
FRE 404 Character
(a)(1) Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.
(2) Exceptions for a Defendant or Victim in a Criminal Case. The following exceptions apply in a criminal case:
(A) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;
(B) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:
(i) offer evidence to rebut it; and
(ii) offer evidence of the defendant’s same trait; and
(C) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.
(3) Exceptions for a Witness. Evidence of a witness’s character may be admitted under Rules 607, 608, and 609.
(b) Crimes, Wrongs, or Other Acts.
(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.
(2) Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:
(A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and
(B) do so before trial — or during trial if the court, for good cause, excuses lack of pretrial notice.
***
Character evidence is prohibited to prove “action in conformity with character,” except for three exceptions:
· Character of a criminal defendant
· Character of crime victim
· Character of witnesses for purposes of impeachment
The concerns of the character evidence rule are:
· Misuse: risk that jury will convict defendant for acts other than those charged
· Unfair prejudice: unfair (not just erroneous) to adjudicate current allegations based on past conduct
· Unfair  surprise: to defendant hailed into court on one charge is forced to rebuta separate set of sweeping attacks on character
Note: Character evidence is admissible when character is in issue, i.e., it is an actual issue in the action like defamation, negligent hiring, or fitness for being a parent.
In criminal cases, the defendant can invoke either exception for a criminal defendant or victim. The prosecution can then respond in kind, offering the opposite kind of character evidence, but they can’t act first.
Examples of uses of evidence that may look like character evidence, but is actually not (MIMIC):
· Motive
· Opportunity
· Intent
· Preparation
· Plan
· Knowledge
· Identity
· Absence of Mistake
· Lack of Attention
FRE 405 Methods of Proving Character
Under FRE 405, The proponent can use opinion or reputation evidence to prove character. The opponent can respond using specific act evidence, but they have to take the witness’s answer as given, they can’t introduce new evidence.
FRE 406 Habit Evidence
Habit evidence allows you to use evidence that someone does something habitually to prove that someone did that thing on the instant occasion.
To show habit, the proponent must show:
· Regularly repeated activity or;
· Involuntary or unconscious activity
· With no moral connotation
Sex Rules
FRE 412 Prior Sexual Activity
(a) Prohibited Uses. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:
(1) evidence offered to prove that a victim engaged in other sexual behavior; or
(2) evidence offered to prove a victim’s sexual predisposition.
(b) Exceptions.
(1) Criminal Cases. The court may admit the following evidence in a criminal case:
(A) evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence;
(B) evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; and
(C) evidence whose exclusion would violate the defendant’s constitutional rights.
(2) Civil Cases. In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.
FRE 413 Sexual Assault Cases
(a) Permitted Uses. In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault. The evidence may be considered on any matter to which it is relevant.
(b) Disclosure to the Defendant. If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.
FRE 414 Child Molestation Cases
(a) Permitted Uses. In a criminal case in which a defendant is accused of child molestation, the court may admit evidence that the defendant committed any other child molestation. The evidence may be considered on any matter to which it is relevant.
(b) Disclosure to the Defendant. If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.
FRE 415 Civil Cases Involving Sexual Assault or Child Molestation
(a) Permitted Uses. In a civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or child molestation. The evidence may be considered as provided in Rules 413 and 414.
(b) Disclosure to the Opponent. If a party intends to offer this evidence, the party must disclose it to the party against whom it will be offered, including witnesses’ statements or a summary of the expected testimony. The party must do so at least 15 days before trial or at a later time that the court allows for good cause.
FRE 407 Subsequent Remedial Measures
Evidence of subsequent remedial measures are not admissible to prove:
· Negligence
· Culpable conduct
· Product defect
· Need for a product warning
But may be admitted for:
· Impeachment
· If in dispute
· Ownership
· Control
· Feasibility of precaution
Note: The remedial measure must have been made subsequent to an injury in question.
FRE 408 Civil Settlements
The offer and acceptance of a settlement is inadmissible to prove validity or amount of disputed claim
· Effort need not be successful
· Can be any document prepared for determining liability in preparation of negotiating claim
Conduct and statements made during negotiations also inadmissible
Exceptions:
· Bias/prejudice
· Negate contention of undue delay
· Proving obstruction of justice
FRE 410 Criminal Pleas
Not admissible:
· Withdrawn guilty plea
· Nolo contendere plea
· Statements made during plea negotiations whether successful or not
Exceptions:
· Rule of completeness of documents
· In prosecution for perjury, if defendant made statement under oath, on record, and with counsel present
FRE 409 Medical Payments
Offer to pay/evidence of payment for medical expenses not admissible to prove liability for injury.
But note: Only the specific offer of payment is covered. Accompanying statements may be admissible.
FRE 411 Liability Insurance
Evidence of liability insurance is not admissible to prove negligence or wrongful conduct
May be used to prove
· Witness’s bias or prejudice
· Agency
· Ownership
· Control
Trial Mechanics
FRE 611 Mode and Order
(a) Control by the Court; Purposes. The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
(1) make those procedures effective for determining the truth;
(2) avoid wasting time; and
(3) protect witnesses from harassment or undue embarrassment.
(b) Scope of Cross-Examination. Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination.
(c) Leading Questions. Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. Ordinarily, the court should allow leading questions:
(1) on cross-examination; and
(2) when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party.
FRE 612 Writing to Refresh
(a) Scope. This rule gives an adverse party certain options when a witness uses a writing to refresh memory:
(1) while testifying; or
(2) before testifying, if the court decides that justice requires the party to have those options.
(b) Adverse Party’s Options; Deleting Unrelated Matter. Unless 18 U.S.C. § 3500 provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony. If the producing party claims that the writing includes unrelated matter, the court must examine the writing in camera, delete any unrelated portion, and order that the rest be delivered to the adverse party. Any portion deleted over objection must be preserved for the record.
(c) Failure to Produce or Deliver the Writing. If a writing is not produced or is not delivered as ordered, the court may issue any appropriate order. But if the prosecution does not comply in a criminal case, the court must strike the witness’s testimony or — if justice so requires — declare a mistrial.
Competency
FRE 601 Competency
Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.
FRE 602 Personal Knowledge
A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. This rule does not apply to a witness’s expert testimony under Rule 703.
FRE 603 Oath
Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.
Impeachment
Modes of impeachment and their governing rules:
	Character Impeachment
	Non-Character Impeachment

	Dishonesty — character for untruthfulness (FRE 609)
	Inconsistency — FRE 613 prior inconsistent statements

	404(a)(3) — character evidence rule
	Bias — no specific rule

	FRE607–609 — character evidence witness exceptions
	Incapacity (perception, memory, knowledge, judgment) 601–603 competence rules

	
	Specific Contradiction


Intrinsic v. Extrinsic impeachment:
· Intrinsic occurs through a witness’s own testimony on the stand
· Extrinsic occurs through another witness’s testimony
· Unavailable declarants only impeached this way
Character Impeachment
FRE 607 Who Can Impeach
Anyone can impeach a witness, including the party that called the witness.
FRE 608: Character for Truthfulness
a. Any witness who takes the stand puts their character for truthfulness in issue and therefore it is subject to impeachment by reputation and opinion evidence
· Rehabilitation can only happen after an attack
b. Extrinsic evidence is not admissible to prove specific acts to attack/support character for truthfulness
· Evidence of specific acts can be introduced intrinsically on cross vi a question, but cross-examiner must take whatever answer is given
	608(a)
	608(b)

	Reputation and opinion
	Specific Acts

	Extrinsic means of proof through witness testimony
	Intrinsic means of proof through cross — must take answer


FRE 610 Religious Beliefs
Religious beliefs / opinions not admissible to attack or support witness credibility.
FRE 609 Prior Criminal Convictions
Extrinsic evidence of crimen falsi or felonies are admissible subject to a few restrictions.
1. If conviction is more than 10- years old, the probative value must substantially outweigh the probative danger.
2. If less than 10 years old, crimens falsi are admissible essentially as of right.
3. For felonies, it matters whether the witness is a criminal defendant.
a. If not a criminal defendant, normal 403 balancing applies.
b. If a criminal defendant, the probative value must outweigh the probative danger.
Non-Character Impeachment
There are four modes of non-character impeachment:
1. Inconsistency (FRE 613)
2. Bias (No specific rule)
3. Incapacity (perception, memory, knowledge, judgment) FRE 601_603
4. Specific contradiction
Inconsistency
FRE 613 Witness’s Prior Statement
Witness's prior statements are admissible to either impeach for inconsistency or substantively to prove the matter asserted. Different rules apply to each use.
If introduced to impeach, FRE 613 applies. If the evidence is introduced extrinsically, witness must be allowed to explain or deny their statement. And the adverse party is given the opportunity to examine the witness about the statement. 
The meaning of inconsistent is broad. They need not be directly contradictory. They just need to be significantly different.
Morlang Rule: Cannot engage in bad faith effort to confuse the jury by introducing evidence as impeachment then arguing it as substantive evidence when it would not otherwise be admissible as substantive evidence.
Bias
· Witness had motive to slant testimony
· Use 401 (relevancy) and 403 balancing to determine admissibility
· Differs from character evidence
· Defendant and witness must have a relationship
· This is not propensity to lie.
Incapacity
· Witness had no ability to perceive/recall
· Use 401 relevancy and 403 balancing to determine admissibility
· Trying to how that witness is
· Physically incapable of perceiving
· Mentally incapable of remembering
Specific Contradiction
· Part of witness’s statements is demonstrably untrue so the inference is that the rest of it must be untrue
· Collateral Evidence Rule: Impeachment by specific contradiction is limited to material issues rather than collateral matters.
	Material Issues (Non-Collateral)
	Collateral

	Fact is independently relevant to the litigation
	Fact is not admissible by proponent to prove matter of consequence to issue in dispute

	Fact is relevant to impeachment by:
· Bias
· Incapacity
· Fact which, if story is true, witness couldn’t be reasonably mistaken
	Fact is relevant only to show a mistake


The rule bars extrinsic evidence on collateral matter, but intrinsic proof is OK for collateral matters.
Rule allows both extrinsic and intrinsic evidence for material matters.
Rehabilitation
You can only rehabilitate after a witness has been impeached.
Two major rules:
1. Character for honesty
2. Consistency -> Prior consistent statements
FRE 608(a) makes it clear that evidence for character for truthfulness is only admissible after character for truthfulness has been attacked.
· If impeached with something other than character evidence, then cannot rehabilitate with character evidence.
Can only rehabilitate witness by
· Opinion/reputation (extrinsic evidence only)
· Specific acts (intrinsic OK)
· If there is a mix of the two, the specific acts are not admissible just because there is also opinion/reputation.
Prior consistent statements for rehabilitation are admissible both substantively and for credibility
· Statements are hard to get in as evidence — usually offered to rehabilitate bias or motive to fabricate.
FRE 801(d)(1)(B): Rehabilitation through prior consistent statement that are not hearsay
· No requirement of priorhearing/oath
· If attack is:
· Recent fabrication
· Improper motive
· Improper influence
· Then rehab must be prior consistent statement made before motive/influence took effect (Tome)
Hearsay
FRE 801 Hearsay Definition
Hearsay is an
1. Out of court statement
2. Offered for the truth of the matter asserted
FRE 802 Hearsay Inadmissible
Hearsay is not admissible unless permitted by statute, FRE, or SCOTUS promulgated rule.
Non-Hearsay Uses
Statements that appear to be hearsay can have uses that are not hearsay:
· Statement circumstantially proves a matter (like someone speaking being proof that they are alive)
· Prove state of mind
· Prove effect on listener
· Prove verbal act/legal status
Also, statement must be intentional to be hearsay.
· Nonverbalk conduct only constitutes hearsay if it is intended to communicate
· Implied assertions are not hearsay per FRE801
Hearsay and Confrontation
6A right to confrontation excludes statements that:
· Are offered in a criminal case
· By the state
· That constitute testimonial evidence
· Testimonial means
· Gathered for purpose of substituting for testimony at trial (preparation for litigation)
· Testimonial if declarant believe that could be the purpose
· Functional equivalent of affidavit or custodial examination
· Against a criminal defendant
If elements are satisfied, witness must be subject to cross-examination because the defendant has a right to confront.
Right to confront does not apply to:
· Civil cases
· Witnesses not offered by the state
FRE 801(d) Not Hearsay
801(d)(1) Declarant Witness’s Prior Statements
A declarant witness’s prior statements are not hearsay if they testified at trial and were subject to cross-examination.
· (A): Prior inconsistent statement given under penalty of perjury at trial/hearing/other proceeding/depo
	Admissible (must have all of the below)
	Inadmissible (missing one or more)

	Oath
	No oath or

	Penalty of perjury
	No penalty of perjury or

	Legal proceeding
	No prior legal proceeding


· Inconsistent means both the prior statement and current statement cannot both be true at the sametime
· I cannot remember can be an inconsistent statement
· (B): Prior consistent statement used to rebut or rehabilitate witness’s credibility
· (C): statement of prior identification
801(d)(2) Opposing Party’s Statements
An opposing party’s statement is not hearsay if
1. Offered against an opposing party; AND
a. Made by the party; or
i. Only admissible against person who said the statement
ii. Declarant does not need to have actually perceived information (personal knowledge not required)
iii. Statements do not need to be against interest
iv. But remember:
1. Rule of completeness: entire statement may be admissible to cure proponent’s distortion under FRE106
2. Multiple Hearsay under FRE805: Each level of hearsay must be nonhearsay, not hearsay, or an exception to hearsay for the whole statement to be admissible
b. Adopted by the party; or
i. Manifested adoption (doesn’t need to be clear yes or no)
ii. Silence = adoptions when:
1. Party present
2. Heard and comprehended statement
3. Doesn’t object/deny
4. Reasonable innocent person would object
a. Formality/setting/circumstances matter to determine reasonableness
c. Made by a person authorized by the party; or
i. Spokesperson or authorized relationship. Does not necessarily need to be paid
d. Agent or employee of the party; or
i. Must be on a matter within the scope of the relationship while the relationship existed
ii. But does not work backwards; an employer’s statement is not admissible against an employee
e. Party’s co-conspirator
i. During and in furtherance of the conspiracy
Statement by itself cannot establish authorization under c, existence or scope of relationship under d, or conspiracy under e. Corroborative/circumstantial evidence is required to establish authorization, employment, relationship, or conspiracy.
FRE 803 Hearsay Exceptions
These exceptions apply whether or not the declarant is available as a witness
803(1) & (2) Contemporaneous and Spontaneous Statements
(1) Present Sense Impression
· Describing or explaining event or condition
· Made while or immediately after declarant perceived it
(2) Excited Utterance
· Relating to startling event or condition
· Made while declarant is under stress of excitement startling event or condition caused
	803(1)
	803(2)

	No excited condition
	Excited condition required

	Tight connection between statement and event
	Relates to stimulus/event

	Tight temporal connection
	Time can last longer (subjective measure)


803(3) State of Mind
Two basic types:
· Then existing state of mind, including motive, intent, or plan (forward looking)
· US v. Harris: Probation Officer’s testimony that D said D knew that X is an FBI informant. Statement is not admissible to assert that X is an informant, but admissible to show that D thought x was an informant.
· Hillmon: Allows for any forward-looking statement to show motive/intent and actions of declarant and actions of third party included in statement
· Expressly not backward looking
· Not all jurisdictions accept 3rd party action inference
· Emotional, sensory, physical condition (internal equivalent of 803(1))
803(4) Injury Reports
· Written reports typically come in as business records (803(6))
· 803(4) is for oral reports = declarant reporting injury to medical professionals for purposes of medical treatment or diagnosis. Statement must:
1. Be pertinent to treatment; and
2. Describe medical history, past present symptoms, or their inception or cause
· Statements assigning fault are not admissible.
803(5) Recorded Recollection
There are two types of utterances here:
· Those made as a witness
· Those made as a declarant
When witness-declarant, a recording made to memorialize evidence they forgot on the stand cab be used
· To jog memory itself (i.e., to remind the witness declarant)
· As evidence itself (i.e., witness-declarant still doesn’t remember, reads in recollection instead)
The actual recording doesn’t get admitted unless the opponent wants it to be, but witness can read portion into their testimony
Remember FRE612 allows effectively anything to be used to refresh a witness’s memory
· If a writing is used, adverse party can review, inspect, cross, and introduce relevant parts
· Recordings used to refresh a memory does not become evidence, but it can become testimony if witness doesn’t remember after prodding and writing was adopted shortly after event
· Must refresh through 612 before resorting to 803(5) to introduce contemporaneously made recording of the event
803(6) Business Records
Business records can be admissible if they track:
1. Regularly conducted business activity
2. Type of record must be regularly kept
a. Person making record must act in routine of business
3. Source of information has personal knowledge
a. Person recording the information does not need it if based on someone who does
4. Information must be recorded contemporaneously with event or occurrence
5. Supported by in-court foundation testimony
6. Record must appear trustworthy
a. Opponent is in charge of raising any questions of untrustworthiness
Foundation requires a custodian/witness attesting to:
· Record-making practice of business; and
· Person making record has knowledge of practice/manner of making records; and
· Source of information haad personal knowledge
The business does not actually need to be legal as long as records are regularly kept and related to the business
· The records cannot be made in anticipation of litigation/contemplating litigation
803(7) Absence of Business Records
· When you would expect a business to record something and they don’t, then that can be admissible evidence that something doesn’t exist or didn’t occur.
803(8)–(10) Public Records
Three sets of public records:
1. Sets out office’s activities
2. Matter observed while under a legal duty to report
a. Admissible in civil case or by a defendant in a criminal case (but not against a defendant in a criminal case)
3. Factual findings from legally authorized investigation (expert-style report)
a. Admissible in civil case or by defendant in criminal case
b. May include opinions or conclusions derived from facts in an investigation
c. Melendez-Diaz v. Mass: Affidavits are testimonial and subject to the Confrontation Clause; prepared for litigation
Any public record must not indicate lack of trustworthiness to be admissible.
No requirement for regularity for public records
But 803(6) and 803(8) exclude police reports when brought by prosecution in a criminal case.
FRE804 Hearsay Exceptions
For these exceptions, the declarant must be unavailable according to fivie criteria:
1. A privilege applies
2. Refuses to testify despite court order
3. Cannot remember subject matter — complete and utter failure of memory
4. Death or illness
5. Absent and proponent unable to procure by process or other reasonable means
a. Unable to procure attendance for (b)(1) and (b)(6)
b. Unable to procure attendance or testimony for (b)(2) – (b)(4)
The declarant is not considered unavailable if proponent wrongfully caused or procured unavailability to prevent testimony/attendance.
FRE804(b)(1) Former/Prior Testimony
This exception refers to testimony at two trials:
· Trial 1: Former trial
· A party there must have had an opportunity to develop testimony and similar motives (a predecessor in interest in the civil content or the same party in criminal matters)
· Trial 2: Current trial
· Offered by proponent against party that shared the similar motive.
The rule applies differently in civil and criminal cases
· Criminal: person developing testimony must be the same party that had opportunity to question witness under oath at former trial
· Applies with equal force to defendant and prosecution
· Civil: can be a predecessor in interest
· Same reason to cross/shared same interested
FRE 804(b)(2) Dying Declaration
· Crim v. civ
· Crim: Only available in homicide cases
· Civ: fully available
· Declarant must believe death is SUPER IMMINENT
· There must be no hope of recovery thoughtabout
· Statement must be on cause and circumstances of death
· Broader than identifying the killer, can be any relevant information
· Dying Declarants are exception to Confrontation Clause
· Must be based on personal knowledge
· Can be opinions based on fact
FRE804(b)(3) Statements Against Interest
· Must be a statement against declarant’s interest; a statement they wouldn’t say unless it was true. The declarant must know that the statement is against their interest
· Pecuniary interest
· Penal interest
· Legal liability
· NOT JUST REPUTATION DAMAGE OR EMBARRASSMENT
· If statement is exculpatory to a criminal defendant, corroborating evidence is required even if inculpatory to declarant
· Declarant can be anyone
FRE804(b)(6) Forfeiture by Wrongdoing
· Statement offered against party
· Party wrongfully caused unavailability
· Party’s specific intent must be to have caused unavailability
FRE807 Residual Exception
· “Not specifically covered by”
· For use when there is a near miss: a hearsay exception applies, but the facts incompletely match the element of the rule applies
· Or maybe a huge miss: a category of hearsay that the drafters completely missed
· Justified by some sufficiently trustworthy evidence
· Minority position
· Miller hates this exception
Physical Evidence
There are different modes of authentication:
· For unique, specific items that are distinctive, someone can testify to it
· For generic items, use a chain of custody
Under FRE901 (which is a specific application of 104(b)
(a) Proponent must produce evidence sufficient to establish that the item is what they claim it to be
· Sufficiency standard is low, it simple gets the evidence to the jury. They decide whether item is what authenticator claims it to be.
· Breaks in chain of custody generally gop to weigh of evidence, not 
· sufficiency/relevancy
Under FRE 902 some things are self-authenticated
1. Domectic public documents that are sealed and signed
2. Domestic public documents that are not sealed but are signed and certified
3. Foreign public documents
4. Certified copies of public records
5. Official publications
6. Newspapers
7. Trade inscriptions
8. Acknowledged document
9. Commercial paper and related
10. etc.
Best Evidence Rule
· Best evidence rule applies only to documents: writings, recordings, photographs
· Two ways of using documents as evidence:
1. Original document is evidence
· Need original to compare/analyze (BER applies)
2. Document memorialized event / communication
· Medium doesn’t matter if you want evidence that the event / communication occurred
· Can be brought by oral testimony of person who heard / experienced (BER doesn’t apply)
· CAVEAT: Witness only has personal knowledge of the document / recording, not the event / communication then you need the original (BER applies)
· FRE1002: If best evidence rule applies, you need an original
· FRE 1003: Duplicate is admissible to same extent as original
· Best Evidence is not the same as strongest evidence
· You can use weak, but relevant, evidence to prove content of conversation
· You can use testimony to prove the content of a conversation, even if a document exists. BER only applies if attempting to use a document to prove the content.
· 3 Major Exception to BER:
· Photocopies of documents may be produced instead of originals
· FRE1004: Original is unavailable through no fault of party seeking to prove its content; secondary content  is available
· Original lost/destroyed, not by proponents acting in bad faith
· Party a gainst whom original would be asserted fails to produce it at trial
· FRE1006: Voluminous records that cannot be conveniently presented in court; summaries are admissible
· FRE1008: Functions of court and jury
· In jury trial, jury determines whether
· Writing/recording/photo ever existed
· Another document processed at rial is original, or
· Other evidence accurate reflects the content
· Can’t use BER to deal with these issues: Authentication issues
Opinion Evidence
There are different rules for lay witnesses and expert witnesses:
	Lay Opinion (FRE701 + 704)
	Expert Opinion (FRE702 + 705)

	Testimony based on personal knowledge
· Facts
· Opinions rationally derived from facts
	Testimony may be on hearsay or other inadmissible evidence if it is of the kind generally relied upon by experts in the field
· Documents/reports
· Hypothetical questions
· Hearsay Summaries
· Books

	Can be on anything, even ultimate issues
	Cannot be on mental state/condition of criminal defendant if that condition is an element of the crime or defense

	Must be inferences that anyone could make
	Opinions requires scientific, technical, or other specialized knowledge


Lay Witnesses
· Opinion testimony is inferences derived from personal knowledge
FRE701 Lay Witness Opinion Testimony
· Lay witness opinion testimony restricted to opinions that are
· Rationally based on
· Facts/personal knowledge
· Lay witness opinion testimony is generally admissible if
· Helpful to trier of fact; AND
· Not expert testimony (i.e. based on scientific, technical, or other specialized knowledge
FRE704 Opinion on Ultimate Issue
Witness can give opinion testimony on almost anything, including an ultimate issue
· Criminal case exception: experts cannot state opinions on mental state/condition if it is an element of the crime or defense
Expert Witnesses
Questions:
1. Is this person qualified to testify to some scientific, technical, or specialized knowledge?
a. Proponent must lay foundation: Witness must be qualified to the subject matter
2. Must show that the method of forming the opinion is reliable
a. Two tests:
i. Fyre standard(general acceptance in relevant community)
ii. Daubert Four Factor Test:
1. Replicability
2. Known error rate
3. General acceptance in relevant community
4. Publishing/peer review
3. On what information can the expert base their opinion?
a. Three sources:
i. Personal knowledge — always admissible
ii. Evidence observed at trial (hypothetical questions)
iii. Hearsay via summaries, reports, 
 FRE702 Expert Opinion Testimony
· An expert can testify if:
· It helps the trier of fact
· Is based on sufficient facts/dicta
· Is the product of reliable principles and methods
· Methods/principles are reliably applied
· To determine if reliable: 
· Fyre standard(general acceptance in relevant community)
· Daubert Four Factor Test:
· Replicability
· Known error rate
· Publishing / peer review.
· General acceptance in relevant community
FRE703 Bases of Expert Testimony
· An expert can testify based on:
· Facts/data expert has been made aware of or personally observed
· If facts/data would be reasonably relied upon by experts in the field, they need not be admissible for opinion of expert to be admissible
· If facts/data are inadmissible, they may be disclosed if probative value substantially outweighs prejudicial effect in helping trier of fact understand/evaluate opinion
· In this case, the sources are no evidence. The opinion is evidence.
FRE704 Opinion on an Ultimate Issue
(a) In General — Not Automatically Objectionable. An opinion is not objectionable just because it embraces an ultimate issue.
(b) Exception. In a criminal case, an expert witness must not state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone.
FRE705 Disclosing Underlying Facts and Data
· Expert can testify to an opinion without giving reasons/explanation for it
